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*Fifth  Circuit  vacant  lo  March  21, 1870.  when  Mr,  Justice  Swatnb  was  assigned  this  In  additioB 
to  the  Sixth  Circuit,  holding  until  April  4,  1870. 


[Extracts  from  ths  Rboorm  of  tbb  Com*.] 
PROCEEDINQS 


ON  THB 


DEATH   OF   MR.    JUSTICE   "WAYNE. 


TuESOAT,  December  3,  1867. 
On  t]ie  opening  of  the  court  this  morning, 
Hr.  Stanbery,  Attorney-General  of  the  United 
States,  presented  the  following 

BESOLUnONS: 

The  members  of  the  Bar  and  officers  of  the 
Court  here  assembled,  unite  in  the  sincere  ex- 
pression of  their  respect  for  the  memory  of  the 
bte  Mr.  Justice  Wayne,  and  their  sorrow  that 
they  shall  see  him  no  more  in  the  place  which, 
for  nearly  a  third  of  a  century,  he  filled  with 
uniform  dignity  and  usefulness,  and  with  un- 
'blemished  honor. 

Called  to  the  Bench  on  the  nomination  of 
President  Jackson,  in  the  year  1835,  in  the  very 
■oon  of  life,  each  succeeding  year  of  his  long 
•ervice  only  made  him  more  and  more  sensi- 
tiTcly  alive  to  the  high  duties  of  the  judicial 
office  and,  if  possible,  more  resolute  and  coif- 
•tant  in  devoting  to  their  fulfillment  without 
fear,  favor  or  affection,  all  his  capacities,  ac- 
quirements and  energies. 

To  the  debt  which  the  whole  country  owes 
for  this  long  and  faithful  judicial  life,  the  Bar 
must  add  the  acknowledgment  of  its  own 
pecnliar  and  grateful  obligation,  for  the 
nabitual  courtesy  and  unaffected  kindness 
which  distinguished  his  deportment  as  a  judge, 
and  which  everywhere  marked  him  as  a  true 
and  accomplished  gentleman.     Therefore, 

Resolved,  That  this  public  expression  of  the 
Ugh  esteem,  and  affectionate  regard,  in  which 
we  held  the  late  Mr.  Justice  Wayne,  and  of 
our  sinoere  sorrow  at  his  deaths  be  laid  before 
the  Court,  and  that  Mr.  Attorney-General  be 
requested  to  move  that  it  be  ordered  to  be 
reeorded  upon  the  minutes  of  the  term. 

Resolvtd  further,  That  the  chairman  com- 
in«^Tiica^  a  copy  of  these  proceedings,  and  of 
•iirli  ord«r  as  the  Court  may  take  thereon,  to 
the  lamily  of  the  deceased,  with  the  assurance 
mi  our  sympathy  and  respect. 

To  which  the  Chief  Justice  made  the  follow- 
lagreply: 

We  all  feel  most  sensibly  the  loss  of  our 
brother  \/ayne. 

The  preamble   and  resolutions   which   have 

n  adopted  by  the  Bar  fitly  eanpress  their 

_itiments  of  honor,  veneration,  affection  and 

UTow;   and  express  also,  not  less  fitly,  our 

I.    We  win  direct  that  the  piocc-aings  of 

Bar,  and  the  observations  Just  made  by  the 


Attorney-General,  in  all  of  which  we  fully  oos* 
cur,  be  entered  upon  the  records  of  ^  Court. 

Mention  has  been  made  of  the  fact  that  our 
departed  brother  was  nominated  to  the  Bencli> 
by  President  Jackson.  It  was  the  remarkable 
fortune  of  that  illustrious  President  to  fill  a 
majority  of  these  seats  by  appointments  to* 
vacancies  which  occurred  during  his  Presidency. 
Of  the  judges  appointed  by  him  our  brother 
was  the  last  survivor. 

He  had  previously  acauired  an  honorable  dis- 
tinction as  a  member  of  the  State  Judiciary  of 
Georgia,  iftid  he  well  maintained  his  honors 
here.  With  what  learning,  with  what  abilityr 
with  what  courtesy,  with  what  integrity,  he 

Performed  his  various  and  responsible  dutiea 
uring  his  protracted  services,  those  who  knew 
him  best  and  longest,  whether  associates  on  the- 
Bench  or  counsel  at  the  Bar,  testify  most  fully 
and  cordially. 

Our  brother  was  not  only  a  learned  and  con- 
scientious judge  but  a  most  sincere  and  earnest 
patriot.  It  was  with  no  common  devotion  that 
ne  loved  his  country  and  that  union  which  made 
his  country  great  and  honorable  among  the 
nations. 

Nor  were  his  titles  to  love  and  reverence  less 
complete  in  his  private  than  in  his  public  rela- 
tions. In  sympathetic  kindness  for  the  lowly, 
in  the  delicate  observance  of  all  the  proprieties 
of  social  intercourse,  and  in  that  nice  sense  of 
right  which  permits  no  deviation  from  the 
straightest  line  of  rectitude,  he  was  never  want- 
ing. More  than  all  he  was  a  Christian.  He 
acknowledged  the  incomparable  worth  of 
Christian  faith,  and  felt  in  his  own  experience 
the  efficacy  of  its  consolidations. 

My  personal  acquaintance  with  him  was  com- 
paratively recent;  but  it  was  sufficient  to  in- 
spire sincere  attachment  and  heartfelt  respect. 
I  can  never  cease  gratefully  to  remember  and 
acknowledge  t^e  kindness  with  which  he  wel- 
comed me  to  this  place,  or  the  wisdom  of  hia 
counsels,  or  the  steadiness  of  his  support. 

He  has  gone  from  among  us  full  of  years  and 
full  of  honors.  Let  us  tenderly  cherish  hia 
memory  and  constantly  follow  his  example. 

The  Chief  Justice  then  directed  that  the  pro* 
ceedings  of  the  Bar  and  of  the  Court  should 
be  entered  upon  the  minutes,  and  announced 
that  no  ordinary  business  would  be  transacted 
this  day. 


PEOCEEDINGS 


OH  TBX 


DEATH   OF   HON.   JOHN   CATRON, 

AsaociATB  Justice  of  the  Supreme  Coubt. 


Tuesday,  December  5,  1865. 

Ob  the  opening  of  the  Court  this  morning, 
Mr.  Sjteed,  Attorney-General  of  the  United 
States,  presented  to  the  Court  the  following 
Tesolntions: 

"Resolved,  That  the  members  of  the  Bar, 
and  the  officers  of  the  Court,  sincerely  lament 
the  death  of  the  Hon.  John  Catron,  late  an 
Associate  Justice  of  the  Supreme  Coui*t,  and 
express  the  high  consideration  they  entertain 
of  the  integrity,  dignity,  impartiality,  love  of 

{'ustice  and  strong  common  sense,  which  marked 
lis  career  as  a  judge,  and  as  a  man. 

Resolved,  That  in  manifestation  of  these 
sentiments,  we  will  wear  the  usual  badge  of 
mourning  during  the  term. 

Resolved,  That  the  Chairman  and  Secretary 
of  this  meeting  transmit  a  copy  of  these  pro- 
ceedings to  the  family  of  the  deceased,  and 
assure  them  of  our  sympathy  and  respect. 

Resolved,  That  the  Attorney-General  be  re- 
quested to  present  these  proceedings  to  the 
Court,  and  to  move  that  they  be  entered  on  its 
minutes.'' 

To  which  Mr.  Chief  Justice  Chase  made  the 
following  reply: 

"The  Court  unites  with  the  Bar  in  honor  to 
the  memory  of  our  departed  brother  Catron, 
mnd  in  sorrow  for  his  loss. 

He  was  less  known  to  me  than  to  any  other 
member  of  this  tribunal  and  yet  sufficiently 


Icnown  to  be  the  object  of  great  i^speet  and 
smcere  esteem.  His  brethren  affectionately 
remember  him  as  an  upright  man  and  an  excel- 
lent judge.  It  is  their  testimony  that  in  the 
leammg  of  the  Common  Law  and  of  Equity 
Jurisprudence,  and  especially  in  its  applications 
to  questions  of  real  property  he  had  few  equals, 
and  hardly  a  superior.  He  was  even  more  dis- 
tinguished by  strong  practical  good  sense,  by 
firmness  of  will,  and  straightforward  honesty  of 
purpose.  Ever  frank  and  earnest  in  the  ex- 
pression  of  his  opinions,  he  was  yet  void  of  de- 
sire to  impose  them  arbitrarily  on  others.  The 
candor  and  patience  with  which  he  listened  to 
argument  found  fitting  counterparts  in  the  im- 
partiality and  equity  of  his  judgments.  These 
judgments  remain  and  are  his  best  monument. 
While  the  records  of  this  Court  endure,  they 
will  recall  the  memory  of  the  just  and  fearless 
magistrate  who  pronounced  them,  and  will  be 
esteemed  as  valuable  contributions  to  the  juris- 
prudence of  his  country.  They  will  command 
from  the  profession  the  confidence  and  respect 
which  was  felt  for  their  author  by  his  asso- 
ciates in  the  Court. 

As  a  testimonial  of  honor,  of  affection,  and  of 
sorrow,  the  Court  will  order  that  the  proceed- 
ings of  the  Bar,  with  this  response,  be  entered 
on  the  records,  and  will  adjonm  to-day  without 
transacting  its  ordinary  business." 


PROCEEDINGS 


OR  Tm 


DEATH   OF   HON.   EDWIJT   M.    STANTON". 


MoifDAT,  January  17,  1870. 

BESOLUnONS. 

Edwin  M.  Stanton,  for  many  years  a  leading 
and  honored  member  of  this  Bar,  formerly  At- 
torney-General of  the  United  States,  and  Secre- 
tary of  War,  during  the  war  for  the  preserva- 
tion of  the  Republic,  recently  nominated  and 
confirmed  to  fill  a  prospective  vacancy  on  the 
Bendi  of  the  Supreme  Court  of  the  United 


States,  distinguished  by  his  professional  abili- 
ties and  attainments,  and  still  more  distin- 
guished and  endeared  to  the  country  he  con- 
tributed so  greatly  to  save,  by  his  energy,  patri- 
otism and  integrity,  having,  on  the  24th  day  of 
December,  1869,  laid  down  a  life  devoted  to  the 
cause  of  his  country,  and  worn  out  in  her  serv- 
ice, the  members  of  the  Bar  of  the  Supreme 
Court  of  the  United  States — assembled  to  rsn' 


EXTEAOM  nOlC  THX  RbOOBDS. 


vU 


der  1u>iior  to  his  memory,  as  an  ezpreation  of 
their  regard  and  reyerence  for  his  public  and 
priyate  Tirtues,  and  of  his  most  useful  and 
patriotic  career — hsLve 

Besolyed,  That  we  desire  to  express  our  pro- 
found and  thorough  appreciation  of  the  private 
worth  and  public  merits  of  Mr.  Stanton;  of 
the  loss  sustained  by  the  national  judiciary  in 
his  death;  and  of  the  measureless  debt  of  grati- 
tude due  to  him  from  the  citizens  of  a  country 
•ayed  from  destruction  in  great  degree  by  his 
untiring  labors,  large  comprehension  and  un- 
•wenring  integrity. 

Besolved,  That  the  Attorney -General  be  re- 
quested to  lay  this  expression  of  our  feeling 
before  the  courts  and  to  move  that  the  same 
be  entered  upon  the  minutes  of  the  term. 

Besolved,  That  our  chairman  communicate  a 
copy  of  these  proceedings,  and  of  such  action 
as  the  Court  may  take  thereon,  to  the  widow 
and  children  of  our  deceased  brother,  with  the 
assurance  of  our  sympathy  and  respect. 

The  Chief  Justice  said: 

The  Court  unites  with  the  Bar  in  acknowl- 
edgment of  the  private  worth,  the  professional 
oninence,  and  the  illustrious  public  service  of 
Ifr.  Stanton,  and  in  sorrow  that  the  country 
has  been  deprived,  by  his  premature  decease, 
of  the  great  benefits  justly  expected  from  his 
remarkable  attainments  and  abilities  in  the 
sphere  of  duty  to  which  he  had  just  been 


called.  We  all  anticipated  from  his  accession 
to.  the  Bench,  increased  strength  for  the  Court, 
and  most  efficient  aid  in  its  deliberations  and 
decisions.  We  indulged  the  hope  that  his 
health,  impaired  by  oppressive  anxieties  and 
arduous  labors,  as  the  head  of  the  Department 
of  War,  would  be  fully  restored  under  the 
influence,  under  the  calmer  and  more  regular 
course  of  this  tribunal,  and  that  prolonged  life 
would  afford  him  many  opportunities  of  estab- 
lishing additional  claims  upon  the  fpratitude 
and  honor  of  his  country,  in  the  upright  per- 
formance of  judicial  dufy. 

But  Providence  has  ordered  otherwise.  He 
was  not  even  permitted  to  i>ecome  in  fact  a 
member  of  this  Court.  He  had  hardly  been 
nominated  and  confirmed  to  fill  the  vacancy 
which  will  occur  a  few  days  hence  through  the 
prospective  resif;nation  of  our  honored  brother. 
Mr.  Justice  Gner,  when  death  entered  upon 
the  scene  and  closed  his  earthly  career. 

Our  deepest  sympathies  are  with  his  family 
and  friends  in  their  bereavement.  We  mourn 
their  loss,  as  our  own  loss;  as  the  loss  of  the 
profession  which  he  adorned,  and  of  the  coun- 
try which  he  served.  The  proceedings  of  the 
Bar,  the  address  of  the  Attorney-General,  and 
this  response  will  be  entered  upon  the  minutes^ 
and  as  a  further  mark  of  respect,  the  Court 
will  now  adjourn  without  transacting  any 
business. 


PKOCEEDINQS 


OH  THB 


DEATH   OF   JUSTICE   GRIER. 


Ordered  by  the  Court  that  the  proceedings  of 
the  New  Jersey  Bar  in  respect  to  the  death 
of  Mr.  Justice  Grier,  be  entered  on  the  mln- 
utca  of  this  Court  as  follows: 

In  the  Grcuit  Court  of  the  United  States 
for  the  District  of  New  Jersey. 

September  Term,  1870. 

Upon  announcing  the  death  of  the  Honor- 
able Justice  Grier,  at  the  opening  of  this  term 
of  Court,  Sep.  27th,  the  Hon.  William  McKen- 
Circuit  Judge,  said: 

Throughout  the  Circuit  in  which  Judge  Grier 
ao  long  presided,  the  announcement  of  his 
4mLth  will  carry  with  it  unusual  impressiveness. 
To  speak  in  this  place,  at  any  length,  of  his 
eminent  judicial  qualities,  and  his  marked  per- 
sonal character  would  be  superfluous,  for  here 
they  were  familiarly  known  and  appreciated 
by  all  Endowed  by  nature  with  no  common 
intellectual  powers,  they  were  invij^orated  by 
diligent  culture  and  thorough  discipline,  and 
were  enriched  by  attainmenU  which  embraced 
a  wide  range  of  legal,  classical  and  scholarly 
learning.  Merit  such  as  his  could  not  long 
fail  of  recognition,  and  so  he  was  selected  to 


preside  over  a  state  tribunal,  invested  with  an 
extended  and  varied  jurisdiction.  His  transfer 
to  the  higher  sphere  of  the  Supreme  Court  of 
the  United  States,  was  a  natural  sequence  of 
his  tried  fitness  for  its  more  comprehensive  and 
exacting  duties.  How  "dear  he  was  in  his 
great  office;"  with  what  faithfulness,  upright- 
ness, learning  and  ability  he  responded  to  all 
its  demands;  with  what  absorbing  earnestness 
he  was  devoted  to  the  distribution  of  justice; 
with  what  unsparing  and  administrative  stern- 
ness to  the  repression  of  wrong,  the  Bar  of  the 
whole  country  can  bear  witness.  For  nearly 
a^  quarter  of  a  century  he  exerdsed  the  func- 
tions of  his  office  with  unsurpassed  ability,  and 
he  put  off  its  robes  at  last,  only  when  advanced 
age  and  growing  infirmities  assured  him  that 
he  might  dutifully  seek  rest  in  retirement. 

His  character  and  fame  are  now  historical. 

The  committee  appointed  on  the  27th  inst. 
to  draft  and  report  resolutions  expressive  of 
the  sorrow  of  the  Bar  of  New  Jersey,  on  the 
death  of  Mr.  Justice  Grier,  and  their  apprecia- 
tion of  his  high  judidal  character  and  personal 
worth,    reported    the    following    unanimously 
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adopted,  and  ordered  by  the  Court  to  be  en- 
tered upon  its  minutes  and  filed  in  the  office 
of  the  Uerk; 

Resolyed,  That  the  Bar  of  the  District  of 
New  Jersey  haye  learned  with  sincere  regret 
the  death  of  the  Hon.  Robt.  C.  Grier,  late  one 
of  the  Justices  of  the  Supreme  Ck>urt  of  the 
United  States,  and  for  more  than  twenty  years 
the  presiding  Judge  of  the  Circuit  Court,  in 
this  district.  His  professional  and  Judicial  ca- 
reer ooTer  more  than  half  of  our  national  ex- 
istence. During  that  period  he  bore  a  distin- 
guished part  in  molding  and  buildine  uj^  the 
system  of  American  Juruprudenoe,  and  enjoyed 
the  hiffhest  honors  and  rewards  of  the  law- 
yer's life.  His  labors  will  live  on  after  him 
in  their  influence  upon  the  political  and  legal 
history  of  his  country. 


His  rich  and  yaried  learning;  his  clear  com* 
prehension  of  legal  principles,  his  striking 
power  of  close  reasoning  and  forcible  expres- 
sion, his  uprightness,  simplicity,  and  independ- 
ence of  character,  his  zeal  and  faithfulness  in 
the  discharge  of  his  judicial  duties,  his  pure  anri 
blameless  personal  life,  and  his  kind  and  cour- 
teous bearing  to  the  members  of  the  bar,  will 
cause  him  to  be  held  in  memory  as  one  of  the 
marked  figures  in  our  earlier  judicial  history — 
standing  in  the  front  rank  of  distinguished 
American  jurists. 

Resolyed,  That  the  Circuit  Court  be  requested 
to  cause  these  resolutions  to  be  entered  on  the 
minutes,  and  that  a  copy  be  transmitted  to  the 
family  of  the  deceased,  and  also,  to  the  Chief 
Justice  of  the  Supreme  Court  of  the  United 
States. 
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OF  THB 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1868. 

CNaoMt  of  CounBel  who  actually  appeared  and  armed  the  ease,  as  shown  by  the  *^l]iiitt 

Book  '  are  £iyen  in  heavy  faced  type.! 


HAVID  GORDON,  Adminiatrator,  and  Susan 
Gordon,  Admininstratrix  of  George  Fisher, 
Deceased,  Appts., 

V. 

THE  UNITED  STATES. 

(See  S.  a  7  WaU.    18S-195.) 

Power  of  Congress  over  claims. 

Congress  may  abolish  a  tribunal  which  it  ri'eat- 
•4  for  the  adjustment  of  claims,  or  commit  them 
to  some  other  authority ;  In  either  event  a  claim- 
ant's right  is  not  thereby  violated. 

[No.  125.] 

Argued  Mar.  24,  1868.    Decided  Apr.  (I,  1868. 

Opinion  delivered  Dec.  21,  1868. 

APPEAL  from  the  Court  of  Claims. 
A  Terr  full  statement  of  the  case  appears  in 
the  opinion  of  the  court,  where  the  facts  as 
found  bv  the  court  below  are  set  out. 

Kr.  Henry  Bennett,  for  appellant: 

An  award  duly  made  under  the  Law  of  1860 
was  good  and  valid.  Its  repeal  afterwards,  in 
1861,  did  not  invalidate  the  avard. 

PuiTendorf,  61 ;  Dwar.  Stat.  537 ;  Smith,  Stat. 
and  Const  Law,  SS  760,  767;  3  How.  421;  10 
N.  Y.  374;  12  Pet.  611;  7  Cranch,  164. 

It  has  been  judicially  settled  that  interest 
should  be  paid  on  this  claim,  and  the  debt 
draws  interest  until  paid.  It  has  been  so  settled : 

1.  By  the  Act  of  1848. 

2.  By  the  decision  of  the  Auditor,  1848. 

3.  By  the  decisions  of  the  Attorney-General, 
1849. 

4.  By  the  decisions  of  the  Secretary  of  War, 
1858. 

And  by  Congress,  in  1857,  1858,  1860. 

These  decisions  are  conclusive  upon  the  Unit- 
ed SUtes. 

5  Op.  Atty-Gen.  71,  97;  House  Report,  467, 
1st  Sess.  35th  Congress. 

Messrs.  John  J.  Weed  and  E.  P.  Norton,  for 
appellees: 

The  Secretary  of  War  was  not  an  arbitrator, 
and  his  decision  was  not  an  award. 

Bouv.  Law  Diet.  tit.  Arbitrator;  Russ.  Arb. 

The  resolution  of  Jtme  1,  1860,  gave  the  ap- 
pelant a  tribunal  before  which  his  claims  mignt 
be  investigated.  Its  repeal  only  deprived  Him 
7  Wall. 


of  that  tribtmal.    His  remedy  alone,  and  not 
his  right,  was  affected. 

Butler  V.  Palmer,  1  HiU,  824;  Thayer  ▼. 
Seavey,  11  Me.  284;  Springfield  v.  Com.  etc., 
6  Pick.  501;  Conmionwealth  v.  Leach,  24  Pa. 
55;  Uwchlan  Township  Road,  30  Pa.  156. 
^Interest  is  not  allowable  on  claims  against 
the  government. 

7  Op.  Attys-Gen.  523;  Vol.  1,  550;  Vol.  2, 
110;  Vol.  3,  638;  VoL  4,  14,  136;  Vol.  5,  105; 
VoL  9,  57. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  case  of  Ferreira,  13  How.  40,  was  the 
first  to  bring  before  us  these  claims,  under  the 
Treaty  with  Spain  in  1819.  This  was  in  1857, 
more  than  thirty  years  after  the  date  of  the 
treaty.  In  the  opinion  of  the  Chief  Justice  in 
that  case,  p.  45,  will  be  found  a  concise  history 
of  the  previous  legislation  of  Consress  on  this 
subject.  That  case  was  brought  here  by  way 
of  appeal  as  from  the  judgment  of  the  District 
Court  of  Florida.  And  this  court  was  im- 
portuned to  give  some  utterance  by  which  the 
Secretary  of  the  Treasury  might  be  justified  in 
a  departure  from  the  rule  adopted  on  the  sub- 
ject, with  regard  to  the  allowance  of  interest. 
In  the  argument  of  the  case  the  Attorney-Gen- 
eral stat^  as  a  historical  fact,  that, 

''The  first  of  these  claims  was  presented  ta 
the  Secretary  of  the  Treasury  for  payment  in 
the  year  1825,  and  others  have  been  constantly 
and  successively  presented  from  that  time  to 
the  present.  The  number  of  claims  thus  pre- 
sented was  about  two  hundred,  and  the  amount 
paid  has  exceeded  $1,000,000.  But  from  the 
first,  and  in  every  case  where  interest  has  been 
allowed  by  the  Florida  judge,  the  principal  only 
was  paid,  and  the  interest  disallowed  by  the 
Secretary  of  the  Treasury.  For  the  last  twen- 
ty-five years  this  has  been  the  unvaried  and 
uniform  course  of  decision  and  action  by  every 
successive  Secretary  of  the  Treasury  who  has 
acted  on  the  subject,  sustained  by  the  official 
opinions  of  several  Attorneys -General,  without 
the  express  dissent  of  any  one  of  them  officially 
declared.** 

But,  notwithstanding  the  persistent  importu- 
nity of  the  parties  who  brought  forward  those 
stale  claims,  to  obtain  some  dictum  or  hint  of 
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«n  opinion  that  interest  for  more  than  thirty 
years  should  be  paid,  this  court  refused  to  take 
jurisdiction  and  pronounce  any  opinion  on  the 
subject. 

194*]  *Since  that  time  it  appears  that  the 
Treasury  has  been  thought  to  labor  under  the 
very  unusual  disease  of  plethora,  and  the  Attor- 
ney-General, unwilling  to  "follow  in  the  foot- 
steps of  his  predecessors,"  has  discovered  a 
mode  of  relief  for  its  depletion  by  allowing 
forty  years'  interest  to  these  claimants  as  a  re- 
ward for  their  laches  in  not  pursuing  them  in 
proper  time. 

Th<»  case  before  us  is  an  appeal  from  the  de- 
rision of  the  Court  of  Claims.  The  case,  as 
stated  by  the  learned  judge  who  delivered  the 
opinion  of  the  court,  is  as  follows: 

"The  legal  representatives  of  George  Fisher, 
deceased,  by  their  amended  petition,  represent 
that  during  the  lifetime  of  the  said  George 
Fisher  and  in  the  year  1813,  a  large  amount  of 
his  property  in  Florida  was  taken  or  destroyed 
by  the  troops  of  the  United  States;  that  before 
189*]  his  ^decease  the  said  Fisher  made  appli- 
cation to  Congress  for  compensation  for  the 
loss  and  destruction  of  the  property;  that  after 
his  dicease  this  application  was  renewed  bv  his 
legal  representatives;  that  after  a  delay  of  sev- 
eral years,  and  in  the  year  1848,  Congress  passed 
an  Act  for  the  relief  of  such  legal  representa- 
tives, authorizing  and  requiring  the  Second  Au- 
ditor of  the  Treasury  Department  to  examine 
and  adjust  their  claims  on  principles  of  equity 
and  justice,  having  due  regard  to  the  proofs  for 
the  value  of  the  property  taken  or  destroyed; 
providing  that  the  said  legal  representatives 
should  be  paid  for  the  same  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated. 
This  law  also  enacted,  that  if  it  should  be 
found  impracticable  for  the  claimants  to  fur- 
nish distinct  proof  .as  to  the  specific  quantity 
of  property  taken  or  destroyed  by  the  troops 
and  by  the  Indians  respectively,  it  should  be 
lawful  for  the  said  accounting  officer  to  appor- 
tion the  losses  caused  by  said  troops  and  In- 
dians, respectively,  in  such  manner  as  the 
proofs  should  show  to  be  just  and  equitable,  so 
as  to  afford  a  full  and  fair  indemnity  for  all 
losses  occasioned  by  the  troops;  but  nothing  was 
to  be  allowed  for  property  destroyed  by  the  In- 
dians." See  9  Stat,  at  L.  712.  "That  this  Act 
of  Congress  was  accepted  by  the  claimants,  and 
that  the  Auditor  proceeded  to  examine  and  ad- 
just the  claims  under  it;  that  the  Auditor  re- 
fused to  receive  and  consider  certain  deposi- 
tions and  proofs  presented  by  the  claimants,  be- 
cause he  did  not  consider  them  properly  au- 
thenticated; that  the  Auditor  made  what  the 
petition  states  to  be  'an  award'  on  the  22d 
April,  1848,  allowing  one  half  of  the  value  of 
such  property  as  he  considered  that  the  proof 
established,  had  been  lost  or  destroyed;  assum- 
ing, as  is  alleged,  that  one  half  of  the  loss  and 
destruction  was  occasioned  by  the  Indians  and 
not  by  the  troops.  This  award  amounted  10 
^,873,  and  did  not,  as  is  alleged,  icclude  inter- 
est or  compensation  for  the  losses  and  injuries 
sustained;  that,  in  December,  1848,  the  Auditor 
(at  whose  instance  does  not  appear),  reconsid- 
ered the  case,  corrected  an  error  in  calculation, 
of  $100  ill  favor  of  the  claimants,  in  his  former 
report,  and  allowed  interest  on  the  amount  as 
xgo*]  corrected  by  'him,  loing  $8,973  from  1832, 
36 


the  date  of  the  first  application  for  relief  to  the 
date  of  the  allowance  in  1848,  which  interest 
amounted  to  $8,997.94.  Not  yet  satisfied,  the 
complainants  demand  interest  from  the  time  of 
the  loss  until  the  award,  at  the  rate  of  interest 
allowed  in  Florida.  What  that  rate  was  does 
not  appear.  This  renewed  controversy  was  sub- 
mitted by  the  Auditor  and  the  claimants  to  the 
Attorney-General,  who  gave  an  opinion  that  in- 
terest at  the  rate  of  six  per  centiun  should  be 
allowed  from  the  date  of  the  loss  to  the  time  of 
the  allowance.  Upon  this  a  further  allowance 
of  interest  was  made  by  the  Auditor,  amount- 
ing to  $10,004.80,  all  of  which  allowances  were 
granted  under  the  original  Act  of  April  12, 1848, 
and  were  paid  to  the  claimants  as  fast  as  the 
auditor  furnished  his  statements. 

The  claimants,  still  feeling  aggrieved,  re- 
newed their  application  to  Congress,  and  asked 
relief  from  the  ruling  of  the  Auditor,  complain- 
ing that  he  had  excluded  certain  depositions 
which  he  deemed  not  properly  authenticated. 

Thereupon,  on  December  22,  1854,  Congress 
passed  a  supplemental  Act,  directing  the  Audi- 
tor to  re-examine  the  case  and  to  allow  the 
claimants  the  benefit  of  the  depositions  there- 
tofore marked  'rejected  for  want  of  authenti- 
cation,' provided  they  were  then  legally  authen- 
ticated; the  adjustment,  under  the  supplemen- 
tal Act,  to  be  made  in  strict  accordance  with 
the  previous  Act. 

What  steps,  if  any,  were  taken  under  this  sup- 
plemental Act,  by  the  Auditor,  are  not  stated. 

On  the  3d  of  June,  1858,  a  Joint  Resolution 
was  passed,  devolving  upon  the  Secretary  of 
War,  the  execution  of  the  supplemental  Act 
above  referred  to,  directing  him  to  proceed  de 
novo  to  execute  the  Act  and  its  supplement,  ac- 
cording to  their  plain  and  obvious  meaning, 
but  to  d^uct  from  any  amount  which  might  he 
found  justly  and  equitably  due  to  the  claim- 
ants, all  sums  which  had  been  previously  paid. 

The  Secretary  of  War  proceeded  to  examine 
the  case,  and  estimated  the  value  of  the  prop- 
erty destroyed  and  taken,  at  a  sum  higher  by 
$158  than  the  Auditor  had  done;  but  he  also 
found  that  all  the  property  had  been  destroyed 
by  the  troops,  and  none  of  it  by  the  Indians. 
Thereupon  he  allowed  for  the  •entire  [•x9x 
value  of  the  property,  instead  of  half  its  value, 
and  added  interest  from  the  date  of  the  de- 
struction, making  a  further  sum  of  $39,217.50. 
This  sum  was  also  paid  to  the  claimants. 

Still  dissatisfied,  another  petition  was  pre- 
sented by  these  claimants  to  Congress,  ana  on 
the  1st  of  June,  1860,  another  Joint  Resolution 
was  passed,  authorizing  and  requiring  the  Sec- 
retary of  War  to  revise  his  execution  of  the 
supplemental  Act  aforesaid,  and  on  said  revis* 
ion  to  give  effect  to  all  the  testimony  filed,  in- 
cluding the  depositions  formerly  rejected  by  the 
Auditor,  and  to  restate  and  resettle  the  account, 
and  to  make  such  corrections  in  his  former 
statement  and  settlement  and  such  further  al- 
lowances, if  any,  as,  in  his  opinion,  justice  to 
the  claimants  should  require. 

The  Secretary  of  War  did  revise  his  state- 
ment and  resettle  the  account ;  and  on  the  23d 
November,  1860,  stated  his  conclusions  in  iavor 
of  the  claimants,  making  a  further  allowance 
of  $66,519.85. 

The  object  of  this  petition  is  to  obtain  from 
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this  court  a  judgment  for  the  further  allow- 
anre  of  $66,519.85. 

It  also  appears  that,  on  the  2d  March,  1861, 
Congress  passed  a  Joint  Resolution,  declaring 
the  Resolution  of  the  1st  of  June,  1860,  under 
which  the  Secretary  of  War  had  made  the  last 
allowance,  rescinded,  and  pronounced  the  same, 
and  all  the  proceedings  under  it,  null  and  void. 

This  repealing  Resolution,  the  petitioners 
aver,  was  passed  without  their  knowledge  or 
consent,  or  without  notice  to  them,  and  that  by 
reason  of  it  they  have  not  been  paid;  also  insist 
that  it  is  inoperative,  unauthorized  and  void, 
without  power  to  affect  the  second  allowance  of 
the  Secretary  of  War,  which  they  insist  had  in- 
vested in  them  a  right  neyond  the  reach  of 
Gongr^s. 

This  petition  was  demurred  to  by  the  solicitor, 
upon  the  ground  that  it  does  not  show  a  valid 
subsisting  claim  against  the  United  States." 

The  language  of  the  court  in  its  decision  of 
this  question  is  as  follows: 

"There  not  being  any  cause  of  action  or  claim 
set  up  in  the  petition,  save  that  founded  upon 
the  finding  of  the  Secretary  of  War  under  the 
Resolution  approved  June  1.  1860,  claimed  to  be 
an  award  and  holding,  as  a  majority  of  the 
iga*]  court  does,  that  the  Resolution  'and  all 
action  under  it,  was  declared  to  be  and  became 
null  and  void  by  the  force  and  effect  of  the  re- 
peal of  March  2,  1861.  The  demurrer  is  sus- 
tained and  the  petition  dismissed." 

The  only  question,  therefore,  presented  by 
the  record  in  this  case  is,  whether  the  court  be- 
kw  gave  a  proper  construction  to  the  repeal- 
ing Resolution  of  March  2,  1861. 

The  whole  argument  uiged  on  behalf  of  the 
appellants  is  founded  on  a  false  assumption.  It 
is  asserted  that  it  is  a  case  of  arbitrament  and 
award,  and  was  binding  as  such  on  the  govern- 
ment, and  that  the  repeal  of  the  Resolution  of 
Congress  could  not  affect  or  invalidate  rights 
vested  by  the  award  previously  made  under  it. 
But  the  Secretary  of  War  was  not  an  arbitrator. 
An  arbitrator  is  defined,  Bouv.  Law  Die.  Tit. 
Arbitrator,  as  "a  private  extraordinary  judge 
chosen  by  the  parties  who  have  a  matter  in  dis- 
pute, invested  with  power  to  decide  the  same." 
The  SecreUry  of  War  acted  ministerially.  The 
resolution  conferred  no  judicial  power  upon  him. 
De  Groot  v.  U.  S.  6  Wall.  432,  18  L.  ed.  702 
In  order  to  clothe  a  person  with  the  authority 
of  an  arbitrator,  tne  parties  must  mutually 
agree  to  be  bound  by  the  decision  of  the  person 
chosen  to  determine  the  matter  in  controversy. 
The  resolution  under  which  the  Secretary  as- 
sumed to  act  did  not  authorize  him  to  make  a 
final  adjustment  of  the  matter  embraced  in  it. 
It  did  not  bind  the  appellant  to  an  acceptance 
of  the  amount  reported  by  the  Secretary,  or 
that  he  would  cease  to  clamor  for  more,  after 
being  a  fifth  time  paid  the  amount  of  damages 
awarded  to  and  accepted  by  him. 

The  Joint  Resolution  of  June  1,  1860,  was  tne 
fourth  resolution  which  »»nd  been  passed  for 
the  adjustment  of  the  claim  of  the  legal  repre- 
sentatives of  George  Fisher  against  the  United 
States,  for  injuries  done  to  his  property  by  the 
United  SUtes  troops  in  1813.  In  pursuance  of 
the  first  three  of  these  resolutions,  five  different 
allowances  were  made  in  favor  of,  and  paid  to 
195*]  the  appellant,  amounting  in  all  to  '$66,- 
7  Wall. 


803.33.  If  the  finding  of  the  Secretary  of  War, 
under  the  Joint  Resolution  of  June  1,  1860,  was 
final  and  conclusive,  so  also  must  have  been 
the  finding  and  allowance  of  the  Second  Auditor 
of  the  Treasury,  under  the  Joint  Resolution  of 
April  12th,  1838.  Yet  the  appellant  insisted 
that  he  was  not  concluded  by  the  finding  of  the 
Second  Auditor.  He  claimed  and  received  after 
this  allowance  four  additional  allowances. 

An  arbitrament  and  award  which  concludes 
one  party  only  is  certainly  an  anomaly  in  the 
law.  The  various  Acts  and  resolutions  of  Con- 
fess in  this  case  emanated  from  a  desire  to  do 
justice,  and  to  obtain  the  proper  information  as 
a  basis  of  action,  and  were  not  intended  to  be 
submissions  to  the  arbitrament  of  the  account- 
ing ofiioer.  They  were  designed  as  instructions 
to  the  officer  by  which  to  adjust  the  accounts. 
Congress  reserving  to  itself  the  power  to  ap- 
prove, reject  or  rescind,  or  to  otherwise  act  iil 
the  premises  as  the  exigencies  of  the  case  might> 
require.  In  other  words,  these  references  only^ 
reauire  the  officer  to  act  in  a  ministerial,  not  m- 
juaicial  capacity. 

The  Joint  Resolution  of  June  1st,  1860,  gave- 
the  appellant  a  tribunal  before  which  his  claims 
might  be  investigated.  The  repeal  of  that  reso- 
lution only  deprived  him  of  that  tribunal.  It 
was  competent  for  Congress  to  abolish  the  tri- 
bunal it  created  for  the  adjustment  of  the  ap- 
pellant's claims,  or  R  might  have  committed 
them  to  some  other  authority.  In  either  event 
the  claimant's  right  would  not  have  been  vio- 
lated, only  his  remedy  for  the  enforcement  of 
those  rights  would  have  been  taken  away  or 
changed.  The  power  that  created  this  tribunal 
might  rightfully  destroy  it,  unless  some  righta 
had  accrued  which  were  the  result  of  the  erea- 
tion  of  such  tribunal,  and  inseparable  from  it.- 
Here  no  such  rights  had  resulted  from  the  pas- 
sage of  this  resolution.  The  appellant  was  left- 
where  that  resolution  found  him.  His  right  to- 
importune  Congress  for  more  was  not  at  all  im- 
paired by  its  repeal. 

The  judgment  of  the  Court  of  Claims  is^ 
therefore,  affirmed. 


LEWIS  MOORE,  Plff.  in  Err., 

V. 

JAMES  MARSH,  P.  Beaver,  Charles  G.  Shork- 
ley  and  Elisha  Shorkley. 

(See  S.  0.  7  Wall.,  516-523.) 

Assignment  of  part  of  patent,  when  no  bar  to 
patentee's  suit  for  infringement— effect  of. 

The  assi^ment  of  an  undivided  half  of  letters 

? stent,  subsequent  to  an  infringement  but  before 
he  commencement  of  the  suit.  Is  no  bar  to  pat- 
entee's claim  to  recover  damages  for  such  In- 
frlnfirement. 

The  assifniment  of  a  patent  does  not  carry  with 
It  a  transfer  of  the  rlfi^ht  to  dnmni^s  for  an  In- 
fringement committed  before  such  assignment. 

[No.  239.] 
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This  action  was  brought  in  the  court  below 
by  the  plaintiff  in  error,  to  recover  damages 
for  infringement  of  a  certain  patent.  Issue  hav- 
ing been  joined  by  a  demurrer  to  the  defendant's 
plea  and  judgment  thereon  given  for  defend- 
ants, the  plaintiff  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Samuel  S.  Fisher,  for  plaintiff  in  error: 

Joint  patentees  or  assignees  of  a  patent  are 
tenants  m  common. 

Pitts  V.  Hall,  3  Blatchf.  201;  Vose  v.  Singer, 
4  Allen,  226;  Mathers  v.  Green,  1  Ch.  App.  Caa. 
29. 

Tenants  in  common  cannot  join  to  recover 
damages  for  injury  to  an  estate  which,  at  the 
time  of  the  injury  was  the  sole  property  of  one 
of  them.    1  Chit.  PI.  64. 

In  the  Act  of  July  4,  1836,  sec  14,  the  words 
''name  of  the  person  interested,"  do  not  mean 
persons  interested  in  the  patent  at  the  time  of 
bringing  the  suit;  but  persons  interested  in  the 
patent  at  the  time  when  the  cause  of  action 
accrued.  See  Dean  v.  Mason,  20  How.  198,  15 
h.  ed.  876. 

An  assignment  of  a  patent  or  of  an  interest 
therein  does  not  carry  with  it  a  right  to  unli- 
quidated damages,  previously  accrued  for  the 
infringement  thereof. 

Messrs.  H.  Baldwin,  Jr.,  and  W.  Bakewell, 
for  defendants: 

That  the  words  ''the  person  or  persons  in- 
terested, whether  as  patentees,  assignees  or 
grantees  of  the  exclusive  right  wi^^in  and 
throughout  a  specified  part  of  the  United 
States,"  in  the  14th  section,  which  specifies  in 
whose  name  the  suit  should  be  brought,  mean 
interested  in  the  patent,  and  not  interested  in 
the  damages,  is  manifest: 

1.  By  comparing  this  with  the  11th  section, 
Act,  July  4,  1836. 

2.  By  the  fact  that  licensees  are  excluded 
and  yet  they  are  frequently  the  only  parties  in- 
terested in  the  damages,  while  the  plaintiff,  as 
patentee,  assignee  or  gi-antee  of  an  exclusive 
right,  has  no  interest  in  the  damages. 

3.  From  the  decisions  of  this  court  and  of 
circuit  courts. 

Gayler  v.  Wilder,  10  How.  493;  Washburn  v. 
Gould,  3  Story,  131 ;  Suydam  v.  Day,  2  Blatchf. 
23;  Goodyear  v.  McBumey,  3  Blatchf.  32; 
Blanchard  v.  Eldridge,  1  Wall.  Jr.  340. 

A  patent  is  assignable  only  by  statute. 

See  Blanchard  v.  Eldridge,  1  Wall.  Jr.  337; 
Brooks  V.  IByam,  2  Story,  525. 

Claims  growing  out  of  and  adhering  to  prop- 
erty may  pass  by  assignment  of  the  property. 

Comegys  v.  Vasse,  1  Pet.  213;  Randal  v. 
Cockran,  1  Ves.  98. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Viewed  in  the  light  of  the  admitted  facts, 
the  only  question  in  the  case  is:  whether  the  as- 
signment by  the  plaintiff  to  a  third  person  of 
an  undivided  half  of  the  right,  title  and  interest 
secured  to  him  by  his  letters  patent,  subsequent 
to  the  allcffcd  infringement,  but  before  the  com- 
mencement of  his  suit,  is  a  bar  to  his  claim  to 
recover  damages  for  such  infringement. 

Letters  patent  were  granted  to  the  plaintiff 
ofi  the  18th  of  April,  1848,  for  a  certain  new  and 
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useful  improvement  in  grain  drills,  in  which  it 
is  alleged  that  he  is  the  original  and  first  in- 
ventor  of  the  improvement.  Original  patent 
was  for  the  term  of  fourteen  years,  but  it  was 
subsequently  extended  by  the  Commissioner  of 
Patents  for  the  term  of  seven  years  from  and 
after  the  expiration  of  the  original  term.  Al- 
leged defects  existed  In  the  original  specification 
and,  in  consequence  thereof,  the  plaintiff  on  the 
3d  of  February,  1863,  surrendered  the  letters 
patent,  and  the  same  were  re-issued  to  him  in 
three  new  patents  for  separate  and  distinct 
parts  of  the  invention  for  the  unexpired  por- 
tion of  the  original  and  extended  terms  of  the 
patent. 

Damages  are  claimed  of  the  defendants  for 
infringing;  the  re-issued  letters  patent  from  the 
day  of  the  re- issue  to  the  24th  of  February, 
1805,  as  more  fully  set  forth  in  the  declaration. 

*Pleas  to  the  declaration  were  subse-  [^519 
quently  filed  by  the  defendants,  and  the  record 
shows  that  they  ^ve  due  notice  of  certain  spe- 
cial defenses  which  they  proposed  to  offer  in 
evidence  under  the  general  issue,  in  pursuance 
of  the  Act  of  Congress  in  such  case  made  and 
provided.  Before  the  day  for  the  trial  came, 
r.owever,  the  parties  filed  an  agreement  waiving 
a  jury  ana  submitting  the  cause  to  the  court, 
stipulating  that  the  decision  of  the  court  should 
have  the  same  effect  as  the  verdict  of  a  jury. 
Leave  to  amend  was  subsequently  granted  by 
the  court  to  both  parties. 

Purport  of  tKf  amendment  to  the  declaration 
was,  that  the  plaintiff  was  the  sole  owner  of 
the  letters  patent  for  the  County  of  Union,  in 
the  State  of  Pennsylvania,  from  the  date  of  the 
re-issued  letters  patent  to  the  24th  of  February, 
1865,  and  that  the  defendants  had  infringed 
the  same  throughout  that  period,  by  making 
and  using  the  invention,  and  vending  the  same 
to  others  to  be  used  without  hi?  license  or  com- 
sent. 

Defendants  filed  another  special  plea,  in 
which  they  alleged  that  the  plaintiff,  when  he 
commenced  bis  suit,  was  not  the  owner  of  the 
exclusive  right  secured  in  the  re-issued  letters 
patent  within  any  part  of  the  United  States; 
that  in  certain  States  and  districts  he  had 
parted  with  all  his  interest  in  the  patent;  and 
that,  on  the  said  24th  of  February,  he  assi^ed 
and  transferred  an  undivided  half  of  all  the 
residue  of  his  right,  title  and  interest  in  the 
same,  and,  therefore,  that  the  plaintiff  had  no 
right  to  bring  this  action  in  his  own  name 
against  the  defendants.  Plaintiff  demurred  to 
the  plea,  and  the  defendants  joined  in  demur- 
rer. Parties  were  heard,  and  the  court  ren- 
dered judgment  for. the  defendants,  and  the 
plaintiff  sued  out  this  writ  of  error. 

Conceded  fact  is,  that  the  plaintiff  was  the 
exclusive  owner  of  the  patent  in  the  territorial 
district  where  the  alleged  infringement  was 
committed,  throughout  the  entire  period  of  the 
infringement,  as  alleged  in  the  declaration. 
Express  allegation  of  the  declaration  is  to  that 
effect,  and  as  the  plea  is  in  avoidance  and  con- 
tains no  denial  of  the  matters  alleged  in  the 
declaration,  they  must  be  considered  as  admit- 
ted, 'unless  the  matters  alleged  in  the  [*5ao 
special  plea  are  a  sutacient  answer  to  the  action. 

Briefty  stated,  the  matter  alleged  in  avoid- 
ance of  the  right  of  the  plaintiff  to  maintain 
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the  8uit  is,  that  he,  before  he  commenced  the 
suit  but  subsequent  to  the  infringement,  sold 
and  assigned  an  undivided  half  of  his  patent 
for  the  territorial  district  where  the  infringe- 
ment was  committed,  to  a  third  person. 

Patentees  have  secured  to  them,  by  virtue  of 
the  letters  patent  granted  to  them,  the  full  and 
exclusive  right  and  liberty,  for  a  prescribed 
term,  **of  making  and  using,  and  vending  to 
others  to  be  used,'*  their  respective  inventions 
or  discoveries;  and  whenever  their  rights,  as 
thus  defined,  are  invaded  by  others,  they  are 
entitled  to  an  action  on  the  case  to  recover 
actual  damages  as  compensation  for  the  injury. 
5  Stat,  at  L.  123,  §  14. 

Such  damages  may  be  recovered  by  action 
on  the  case  in  any  circuit  court  of  competent 
jurisdiction,  to  be  brought  in  the  name  or 
names  of  the  person  or  persons  interested, 
whether  as  patentees,  assignees,  or  us  grantees 
of  the  exclusive  right,  as  already  defined,  with- 
in and  throughout  a  specified  part  of  the 
United  States.    5  SUt.  at  L.  123,  S  14. 

Assignees  and  grantees,  as  well  as  the  pat- 
entee, may,  under  some  circumstances,  main- 
tain an  action  on  the  case  for  an  infringement, 
in  their  own  name,  as  appears  by  the  express 
words  of  the  Act  of  Congrefis.  An  assignee  is 
one  who  holds,  by  a  valid  assignment  in  writ- 
ing, the  whole  interest  of  a  patent,  or  any  un- 
divided part  of  such  whole  interest,  throughout 
the  United  States.    5  Stat,  at  L.  121,  |  11. 

Where  the  patentee  has  assigned  his  whole 
Interest,  either  before  or  after  the  patent  is 
i:»siied,  the  action  must  be  brought  in  the  name 
of  the  assignee,  because  he  alone  was  interested 
in  the  patent  at  the  time  the  infringement  took 
place;  but  where  the  assignment  is  of  an  undi- 
vided part  of  the  jpatent,  the  action  should  be 
brought  for  every  infringement  committed  sub- 
sequent to  the  assignment  in  the  joint  names 
SSI*]  of  *the  patentee  and  assignee,  as  repre- 
senting the  entire  interest.  Herbert  v.  Adams, 
4  Mas.  15;  Curtis,  Pat.  (3d  ed.),  §  347;  Gayler 
T.  Wilder,  10  How.  477;  Whittemore  v.  Cutter, 
1  Gall.  430;  Woodworth  v.  Wilson,  4  How.  712. 

Settled  view  at  one  time  was,  that  the  gran- 
tee of  a  territorial  right,  for  a  particular  dis- 
trict, could  not  bring  an  action  on  the  patent  in 
his  own  name;  but  the  Act  of  Congress  having 
made  him  a  party  interested  in  the  patent,  it  is 
now  equally  well  settled  that  he  may  sue  in  his 
own  name  for  invasion  of  the  patent  in  that 
territorial  district,  as  no  one  else  is  injured  by 
sny  such  infringement.  Tyler  v.  Tuel,  6 
Cranch,  324;  Gayler  v.  Wilder,  10  How.  477; 
Curtis,  Pat.,  $  346. 

Both  assignees  and  grantees  have  an  interest 
in  the  patent,  but  the  terms  are  not  synony- 
mous, as  used  In  the  patent  law.  Potter  v. 
Holland,  4  Blatchf.  157. 

(irants,  as  well  as  assignments,  must  be  in 
writ  in*;,  and  they  must  convey  the  exclusive 
right,  under  the  patent,  to  make  and  use,  ana 
vend  to  others  to  be  used,  the  thing  patented, 
within  and  throughout  some  specified  district 
or  portion  of  the  United  States,  and  such  right 
mn-it  1h?  exclusive  of  the  patentee,  as  well  as  of 
nil  others  except  the  grantee.  Suits  for  in- 
fringement in  sueh  districts,  if  committed  sub- 
se(|uent  to  the  grant,  can  only  be  brought  in 
the  name  of  the  grantee,  as  it  is  clear  that  no 
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one  can  maintain  such  an  action  until  his  rights 
have  been  invaded,  nor  until  he  is  interested  in 
the  damages  to  be  recovered. 

Alleged  infringement  in  this  case  was  com- 
mitted in  the  County  of  Union,  in  the  State  of 
Pennsylvania,  and  the  admitted  fact  is,  that 
the  plaintiff,  throughout  the  entire  period  of 
the  infringement,  was  the  sole  owner  of  tne 
exclusive  right  to  make  and  use,  and  grant  to 
others  to  make  and  use,  the  thing  patented  in 
that  territorial  district,  by  virtue  of  his  original 
title  as  patentee,  having  never  assigned  or 
granted  any  right,  title  or  interest,  within  that 
county.    5  Stat,  at  L.  121,  {  11. 

*Grant  that  these  views  are  correct,  [*5aa 
and  it  is  clear  that  unless  the  plaintiff  can 
maintain  the  action  there  can  be  no  redress,  as 
it  is  too  plain  for  argument,  that  a  subsequent 
assignee  or  grantee  can  neither  maintain  an  ac- 
tion in  his  own  name,  nor  be  joined  with  the 
patentee  in  maintaining  it  for  any  infringement 
of  the  exclusive  right  committed  before  he  be- 
came interested  in  the  patent.  Undoubtedly  the 
assignee  thereafter  stands  in  the  place  of  the 
patentee,  both  as  to  right  under  the  patent  and 
future  responsibility;  but  it  is  a  great  mistake 
to  suppose  that  the  assignment  of  a  patent  car- 
ries with  it  a  transfer  of  the  right  to  damages 
for  an  infringement  conmiitted  before  such  as- 
signment. 

Comment  upon  the  cases  cited,  as  supporting 
this  proposition,  is  unnecessary,  as  it  is  clear 
to  a  demonstration  that  they  give  it  no  coun- 
tenance whatever.  Such  a  proposition  finds  no 
support  in  any  decided  case,  nor  in  the  Act  of 
Congress  upon  the  subject. 

True  meaning  of  the  word  ''interested,"  as 
employed  in  the  last  clause  of  the  14th  section 
of  the  Patent  Act,  when  properly  understood 
and  applied,  is,  that  the  right  of  action  is  given 
to  the  person  or  persons  owning  the  exclusive 
right  at  the  time  the  infringement  is  commit- 
ted. Subsequent  sale  and  transfer  of  the  ex- 
clusive right  are  no  bar  to  an  action  to  recover 
damages  for  an  infringement  committed  before 
such  sale  and  transfer. 

The  reason  for  the  rule  is,  that  the  assignee 
or  grantee  is  not  interested  in  the  damages  for 
any  infringement  committed  before  the  sale  and 
transfer  of  the  patent.  Correct  interpretation 
of  the  words' "person  or  persons  interested"  is, 
that  the  words  mean  the  person  or  persons  in- 
terested in  the  patent  at  the  time  when  the 
infringement  was  committed,  which  was  the 
cause  of  action  for  which  the  damages  may  be 
recovered.  Dean  v.  Mason,  20  How.  108,  15  L. 
ed.  876. 

Assignment  was  made  in  that  case  after  suit 
was  brought,  but  before  the  final  decree.  Proof 
of  the  fact  was  offered,  and  a  motion  filed  to 
dismiss  the  case,  but  the  court  overruled 
•the  motion,  because  the  assignees  could  [^$2^ 
have  no  interest  in  a  suit  for  an  infringement 
committed  before  their  right  accrued.  Kilborn 
V.  Rewee,  8  Gray,  415;  1  Hilliard.  Tr.,  521; 
Eadea  v.  Harris,  1  Younge  &  C.  230. 

Attempt  is  made  to  distinguish  the  case  at 
bar  from  the  rule  established  in  those  cases, 
but,  in  the  view  of  this  court,  without  success. 

Judgment  reversed.    Kew  venire  ordered. 
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G.  P.  DRURY  and  W.  Pa^g^,  Assignees  of  The ) 
Boston  Locomotive  Works, 

V. 

THE  MILWAUKEE  &  SUPERIOR  RAILROAD 
COMPANY,  James  B.  Cross,  James  Ludding- 
ton,  and  Samuel  B.  Scott. 

(See  S.  0.  7  Wall.  29»-306.) 

Fraudulent  foreclosure,  purchaser  held  as  trus- 
tee— chargeable  with  interest. 

Where  directors  procnred  a  mortgige  to  be  fore- 
closed on  a  railroad  for  a  much  larRer  sum  than 
was  actually  due,  by  fraudulent  combination  witb 
the  purchaser;  held,  that  the  latter  most  be  held 
liable  as  trustee,  to  creditors,  for  the  yalne  of  the 

Sroperty  he  purchased  on  the  sale  of  the  road,  after 
eductlng  the  amount  due  him  at  the  day  of  sale. 
He  must  also  be  charged  with  interest  on  the 
balance  found  dne  the  creditor  complainants,  from 
the  day  of  the  sale  to  the  day  of  the  final  decree 
in  thto  suit. 

[No.  2.] 

Argued  Dec  17,  1868.    Decided  Jan.  11,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellants,  to  subject  the  property 
of  the  Milwaukee  and  Superior  Railroad  Com- 
pany to  the  payment  of  a  certain  judgment. 
The  court  below  entered  a  decree  in  favor  of 
the  complainants,  against  the  said  Railroad 
Company  for  $26,145.18,  being  the  debt,  inter- 
est and  costs  of  the  judgment  set  forth  in  the 
bill. 

The  decree  dismissed  the  bill,  with  costs  as 
to  the  defendants,  the  City  of  Milwaukee, 
James  Cross,  James  Luddington  and  Samuel  P. 
Scott,  whereupon  the  complainants  took  an  ap- 
peal to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  A.  A.  Jackson  and  M.  H.  Carpenter, 
for  appellants: 

The  facts  in  this  case  are  substantially  the 
same  as  attended  the  foreclosure  of  the  Barnes 
mortgage  on  the  La  Crosse  and  Milwaukee 
Railroad,  in  regard  to  which  this  court  said : 

'It  needs  no  authorities  to  show  that  such  a 
sale  cannot  be  upheld  without  sanctioning  the 
grossest  fraud  and  injustice  to  the  La  Crosse 
and  Milwaukee  Company,  the  mortgagor,  and 
its  creditors.  This  deceptive  notice  was  calcu- 
lated to  destroy  all  competition  among  the  bid- 
ders, and  indeed  to  exclude  from  the  purchase 
everyone  except  those  engaged  in  the  perpe- 
tration of  the  fraud." 

James  v.  R.  Co.  6  Wall.  752,  18  L.  ed.  885. 

The  conduct  of  these  directors  is  not  distin- 
guished from  that  which  was  commented  on 
so  severely  by  this  court  in  Koehler  v.  Black 
River  Co.  2  Black,  715,  17  L.  ed.  339. 

The  directors  agreed  to  and  did  sacrifice  the 
entire  property  of  the  Company,  which  it  was 
their  duty  as  trustees  to  protect,  to  secure  the 
personal  advantage  of  discharge  from  their  in- 
dorsements. 

These  circumstances  combining;  a  foreclosure 
suit  conducted  by  collusion;  the  attorney,  the 
secretary  and  a  director  of  the  Company,  com- 
mencing the  suit  and  receiving  serx-ioe  of  his 
own  subpoena;  making  default  for  the  Com- 
pany; then  drawing  the  final  decree  against  the 
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Company,  and  receiving  his  fees  for  such  valu- 
able and  bona  fide  service^  from  the  conspira- 
tors who  were  preparing  to  swallow  the  entire 
property  of  the  Company,  and  thus  defraud  all 
stockholders  and  creditors,  resulted,  as  might 
have  been  expected,  in  a  complete  consum- 
mation of  the  meditated  fraud. 

Cross,  Luddington  and  Scott,  pretending  to 
have  a  decree  for  $375,595.55,  which  had  coat 
them  $13,380.20,  prevented  all  competition  at 
the  sale,  and  purchased  the  entire  railroad,  lo- 
comotives, cars  and  franchises  of  the  Company 
for  $20,000. 

Mr.  H.  L.  Palmer,  for  appellee: 

The  transactions  between  the  Railroad  Com- 
pany and  J.  Boorman  Johnson  &  Co.  were  for 
the  simple  tendency  and  lawful  object  of  se- 
curity of  a  just  debt.  They  did  indeed  giv«  to 
these  creditors  a  preference. 

That  such  a  preference  was  lawful,  has  been 
repeatedly  determined  by  this  court. 

Marbury  v.  Brooks,  7  Wheat  556;  Brooks  v. 
Marbury,  11  Wheat.  78;  Tompkins  v.  Wheeler, 
16  Pet.  106. 

By  making  the  transfer  of  the  280  bonds 
which  had  l^en  deposited  with  M.  K.  Jessiip 
&  Co.  to  Johnson  L  Co.,  the  directors  of  the 
Railroad  Company  only  exercised  their  un- 
doubted right  to  give  a  preference  to  meritor- 
ious creditors. 

Neither  the  complainants  nor  their  assignor 
had  acquired  any  lien,  legal  or  equitable  upon 
the  property  of  the  Railroad  Company,  or  upon 
the  bonds  deposited  with  M.  K.  Jessup  A  Co. 

The  complainants  relied  upon  the  securities 
for  which  they  stipulated,  and  had  no  claim 
down  to  the  date  of  their  judgment  upon  any 
other  property  of  the  Company.  They  did  not 
rely  upon  the  mortgage  bonds,  did  not  stipulate 
for  and  did  not  have  any  of  them ;  they  had  no 
claim  upon  nor  interest  in  the  Jessup  bonds, 
and  therefore  have  no  right  to  question  the 
disposition  made  of  them  by  the  Company. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

Drury  and  Page,  assignees  of  the  Boston  Lo- 
comotive Works,  having  failed  at  law  to  obtain 
satisfaction  of  a  judgment  recovered  by  them 
against  the  Milwaukee  and  Superior  Railroad 
Company,  brought  suit  in  chancery,  to  subject 
the  property  of  the  road  to  the  payment  of 
their  debt. 

The  court  below  dismissed  the  bill  as  to 
Cross,  Luddington  and  Scott,  of  which  the  ap- 
pellants complain.  The  object  of  the  suit  is,  co 
reach  the  sale  of  the  franchises  and  property  of 
the  Milwaukee  and  Superior  Railroad  Company 
to  Cross,  Luddington,  and  Scott,  by  virtue  of 
a  decree  of  foreclosure.  It  is  charged  that  the 
sale  was  fraudulent.  The  history  of  the  case 
is  substantially  this:  Bailey  &  Co.  of  Liver- 
pool, England,  held  notes  against  the  Milwaukee 
and  Superior  Railroad  Company,  indorsed  by 
four  of  its  directors,  for  about  $21,000,  and  as 
collateral  security  for  their  payment,  $42,000  in 
mortgage  bonds  of  the  road.  $280,000  in  simi- 
lar bonds,  but  which  have  never  been  issued, 
were  sealed  up  and  deposited  with  M.  K.  Jessup 
&  Co.  not  to  be  issued  until  the  indebtedness  to 
Bailey  &  Co.  was  paid,  and  twenty-seven  miles 
of  the  road  were  built. 
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>•)  •The  Compaov  became  thoroughly  in- 
««;lvent,  and  Bailey  &  Co.  being  unpaid,  brought 
actions  against  the  directors,  on  their  indorse- 
ment, who  procYured  (but  at  their  own  expense 
and  risk)  a  suit  to  be  commenced  to  foreclose 
the  mortgage,  so  that  they  could  make  their 
debts  out  of  the  collaterals  in  their  hands.  In 
this  suit,  certain  bonds  issued  to  the  City  of 
Milwaukee  and  the  $42,000  bonds  held  by 
Bailey  A  Co.  were  spoken  of;  but  no  mention 
was  made  of  the  $280,000  in  bonds  deposited 
with  Jessup  &  Co.,  and  no  relief  asked  in  rela- 
tion to  them.  On  the  19th  of  March  1859,  the 
bill  was  taken  as  confessed,  decree  rendered, 
and  the  case  referred  to  the  master  to  compute 
and  report  the  amount  that  was  due. 

Prior  to  the  decree,  in  consequence  of  nego- 
tiations between  the  directors  and  Cross,  Lud- 
dington  and  Scott,  a  scheme  was  formed  by  the 
terms  of  which  these  persons  were  to  purchase 
the  Bailey  claim  and  protect  the  directors  from 
their  indorsement,  who,  on  their  part,  were  to 
aid  them  to  acquire  the  entire  property  of  the 
road. 

In  furtherance  of  this  plan,  the  280,000  bonds 
in  the  hands  of  Jessup  &  Co.  (by  resolution  of 
the  Board  of  Directors),  were  delivered  to 
Bailey  &  Co.  as  additional  security  for  their 
claim. 

They  did  not  ask  for  further  security  and  re- 
fused at  first  to  receive  these  bonds,  and,  in 
fact,  did  not  receive  them  until  they  had  sold 
their  claim  with  their  collaterals  to  Cross  &  Co. 
which  was  after  the  decree  in  the  foreclosure 
suit.  Cross  and  his  associates  having  thus  got 
possession  ot  $322,000  in  bonds  transferred  by 
Bailey  4  Co.  as  collaterals,  in  order,  as  they 
said,  to  become  the  absolute  owners  of  them, 
sold  them,  with  consent  of  the  Railroad  Corpo- 
ration,  at  the  Exchange  in  Milwaukee,  on  five 
days'  notice;  bought  them  for  a  large  sum  of 
money;  produced  them  before  the  master,  who 
allowed  them  as  a  hen  on  the  road,  and  the 
final  decree  in  the  foreclosure  suit  was  rendered 
upon  said  $322,000  bonds  and  no  others. 

The  transaction  which  this  short  recital  of 
facts  discloses  cannot  be  sustained  by  a  court 
of  equity.    The  conduct  of  the  directors  of  this 
Railroad  Corporation   was  very   discreditable, 
and  without  authority  of  law.     It  was  their 
duty  to  administer  the  important  matters  com- 
mitted to  their  charge,  for  the  mutual  benefit  of 
all  parties  interested,  and  in  securing  an  advan- 
tage to    themselves,  not  common  to  the  other 
rrwiitors,  they  were  guilty  of  a  plain  breach  of 
tmflt.     To  be  relieved  from  their  indorsement, 
they  were  willing  to  sacrifice  the  whole  proper- 
ty of  the  road.    Bound  to  execute  the  responsi- 
ble duties  intrusted  to  their  management,  with 
absolute  fidelity  to*  both  creditors  and  stock- 
holders, they,  nevertheless,  acted  with  reckless 
disregard  of  the  rights  of  creditors  as  meritori- 
ous as  those  whose  paper  they  had  indorsed.    If 
Bailey  &  Co.  had  sold  iron  to  build  the  road,  so 
had  the  Boston  Association  sold  locomotives  to 
run  it.    It  is  not  easy  to  see  why  the  Corpora- 
tion should  exhaust  its  effects  to  pay  one,  and 
leave  the  other  unpaid.    But,  it  is  said,  the  di- 
rectors, being  unable  to  pay  botn,  had  the  right 
to  choose  between  them.    We  do  not  deny  that 
a  debtor  has  a  legal  right  to  prefer  one  creditor 
orer  another,  when  the  transaction  is b6na  fide; 
303*]  but  ^this  is,  in  no  just  sense,  a  case  of 
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preference  between  creditors.  If  the  law  per- 
mits the  debtor,  in  failing  circumstances,  to 
make  choice  of  the  persons  he  will  pay,  it  de- 
nies him  the  right,  in  doing  it,  to  contrive  that 
the  unpreferred  creditor  shall  never  be  paid. 
In  other  words,  the  law  condemns  any  plan  is 
the  disposition  of  property  which  necessarily 
accomplishes  a  fraudulent  result. 

That  the  plan  adopted  by  the  directors  of 
this  railroad  to  dispose  of  its  property  to  Cross 
&  Co.  was  a  fraudiilent  contrivance,  and  neces- 
sarily, if  executed,  accomplished  a  fraudulent 
result,  is  too  plain  for  controversy.  At  the 
time  this  scheme  was  initiated,  there  were  only 
five  miles  of  track  laid,  the  Company  hopelessly 
insolvent  and  the  enterprise  abandoned.  In  this 
condition  of  things,  the  directors  were  sued  on 
their  indorsement  and,  as  was  natural,  mani- 
fested an  anxiety  to  have  the  property  of 
the  Company  pay  the  debt  for  which  tney  were 
liable.  But  Bailey  &,  Co.  preferred  not  to  en- 
force their  mortgage  lien,  and  only  consented  to 
allow  it  to  be  done^  on  being  indemnified 
against  the  risk  and  expense  of  the  suit.  The 
directors,  in  furnishing  them  this  indemnity,  in 
order  to  procure  the  enforcement  of  the  mort- 
gage lien  to  the  extent  of  $42,000,  which  in 
their  hands  was  a  just  debt  against  the  Com- 
pany, were  guilty  of  no  wrong.  But  the  de- 
parture from  right  conduct,  on  their  part,  com- 
menced at  this  point.  Notwithstanding  they 
had  the  control  of  the  foreclosure  sui^  they 
were  not  content  to  let  it  proceed  to  decree  and 
sale  without  they  were,  in  advance,  relieved  of 
personal  responsibility.  Bailey  &  Co.  would  not 
release  them,  and  they  endeavored  to  find  some 
person  who  would  purchase  the  Bailey  claim, 
with  its  collaterals,  and  discharge  them  from 
liability  on  their  notes.  This  would  have  been 
well  enough,  if  the  scheme  had  embraced  only 
the  $42,000  bonds  held  as  collaterals,  which  the 
company  justly  owed,  and  which  the  foreclosure 
suit  was  brought  to  enforce.  But  the  scheme 
went  much  further,  for  these  directors,  who 
controlled  the  corporation,  in  their  selfish  desire 
to  save  themselves  at  the  expense  of  their  own 
reputation  and  the  rights  of  creditors,  were 
willing  to  use  the  *means  at  their  com-  [^304 
mand  to  swell  the  indebtedness  of  the  road 
beyond  its  true  amount,  in  order  to  aid  more  ef- 
fectually Ooss  and  his  associates  to  acquire  the 
property  of  the  Company. 

If  Cross  A  Co.  had  been  satisfied  with  the 
transfer  of  the  $42,000  bonds,  which  constitut- 
ed the  true  indebtedness  against  the  road,  in  the 
hands  of  Bailey  &  Co.,  the  transaction  on  their 
part  would  have  been  free  from  censure;  but 
the  certain  attainment  of  the  object  they  had 
in  view  required  more  bonds.  It  was  very 
clear  that  bidders  might  appear,  if  the  road  was 
to  be  sold  for  no  more  than  the  face  of  these 
bonds,  while  they  would  be  deterred  from  at- 
tending a  sale  where  the  sum  to  be  made  was 
over  $300,000.  To  bring  the  decree,  therefore, 
up  to  a  point  at  which  competition  would  be 
silenced,  it  became  necessary  to  use  the  bonds 
in  the  hands  of  Jessup  A,  (Jo.  $280,000  in  the 
bonds  of  an  insolvent  corporation — constituting 
no  indebtedness  against  it — are  thrust,  un- 
masked, into  the  hands  of  creditors,  for  the  os- 
tensible purpose  of  furnishing  them  additional 
security,  when,  at  the  time,  they  were  nego- 
tiating a  sale  of  the  debt  to  be  secured  for 
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$7,000  less  than  its  face.  But  the  transfer 
to  Bailey  &  Co.  was  a  mere  pretense.  To  pre- 
serve a  semblance  of  fairness  in  the  business, 
the  bonds  had  to  come  through  Bailey  &,  Co. 
but  the  real  purpose  was  not  to  help  them, 
but  to  aid  Cross  and  his  associates  to  absorb 
the  whole  road — and  this  these  directors  were 
willinf^  to  do^when  the  debt  they  were  strug- 
gling to  escape  could  be  paid  for  $13,380.20,  and 
the  very  iron  in  the  road  bed,  for  which  the 
debt  was  incurred,  was  worth  over  $20,000. 

It  is  claimed  that  the  sale  at  the  Milwaukee 
Exchange,  assented  to  by  the  Corporation,  con- 
ferred rights  on  the  purchasers  of  the  bonds 
which  cannot  be  successfully  attached;  but 
this  claim  is  based  on  the  idea  that  the  sale 
was  for  an  honest  purpose,  when,  in  fact,  it  was 
only  part  of  a  previously  concerted  plan  to  ac- 
complish a  fraudulent  purpose.  The  ceremony 
of  tliii»  sale  was  a  cheap  way  of  showing  hon- 
esty and  fairness,  for  it  was  very  evident  that 
305*]  an  advertisement  *to  sell  a  large  amount 
of  the  bonds  (having  no  market  value)  of  an 
insolvent  and  abandoned  railroad  corporation 
would  never  attract  the  attention  of  capital- 
ists. 

The  scheme  to  acquire  the  property  of  this 
Corporation  was,  in  its  inception,  fraudulent, 
and  every  step  in  the  progress  of  its  execution 
was  necessarilv  stamped  with  the  same  char- 
acter. There  is  nothing  in  this  record  to  miti- 
gate the  conduct  of  the  defendants,  who  pur- 
chased the  Milwaukee  and  Superior  Railroad. 
Iney  knew  the  road  was  abandoned;  the  com- 
pany insolvent;  the  complainants  unpaid  for 
property  then  in  the  possession  of  the  cor- 
poration; and  yet  they  combine  with  timid  and 
unfaithful  tnistees  to  get  not  only  this,  but 
all  the  property  of  the  Corporation,  and  adopt- 
ed a  plan  to  carry  out  their  project,  which  re- 
sulted in  raising  the  decree  to  an  extent  that 
would  necessarily  prevent  all  fair  competition. 
The  fruits  of  such  an  adventure  cannot  be  en- 
juvcd  by  the  parties  concerned  in  it. 

There  are  other  features  in  this  ease  which 
provoke  comments,  but  we  forbear  to  make 
them. 

1  loss.  Luddington  and  Scott  purchased  the 
entire  railroad,  locomotives,  cars  and  franchises 
of  the  Company,  for  about  $20,000.  Subsequent 
to  the  sale,  they  stripped  the  roadbed  of  iron, 
ties,  spikes  and  chairs,  which,  with  the  loco- 
motives, cars  and  fencing,  they  sold  to  various 
parties,  and  realized  from  the  sales  a  large  sum 
of  money;  but  how  much,  the  evidence  is  so 
singularly  loose  that  we  are  unable  to  tell. 
C)n  acco\jnt  of  the  want  of  certainty  on  this 
point,  the  case  will  have  to  be  sent  back,  and 
referred  to  a  master  to  take  proofs,  who  will 
also  ascertain  and  report  the  value  (if  there  be 
any)  of  the  franchises  of  the  Company  which 
Cro«»  &  Co.  still  retain. 

C'ros-i.  Luddington  and  Scott  mu<%t  l)e  held 
liable  as  tnistees  to  the  complainants  for  the 
full  value  of  the  property  they  purchased  on 
the  sale  of  the  road,  after  deducting  the  amount 
due  at  the  dav  of  Hale  on  the  Hailev  jinljiiient** 
airain.Ht  the  directors,  which  amount  they  will 
\»e  allowed  to  retain. 

306*1      'They  must  also  be  charged   with   in- 
ter: st  on  the  balance  found  due  the  oiniidain- 
antH,  from  the  day  of  the  sale  to  the  day  of  the 
final  decree  in  this  suit. 
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The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
proceed  in  conformity  with  this  opinion. 


•THE  CITY  OF  AURORA,  Plff.  in  Err,  [•81 

V. 

CHARLES  W.  WEST  and  Joseph  Torrence. 

(See.  S.  C.  7  Wall.  82-107.) 

Proceedings  in  suit  not  a  bar  unless  judgment 
was  rendered — on  demurrer  judgment  will  be 
given  against  party  whose  first  pleading  was 
defective — estoppel,  how  pleaded — former 
judgment  as  to  title,  when  a  bar — effect  of 
demurrer  and  judgment  upon — when  conclu- 
sive— ^judgment  on  coupons — interest  on. 

Unless  a  final  judgment  or  decree  Is  rendered  lo 
a  suit,  the  proceedings  In  the  same  are  not  a  bar 
to  a  subsequent  action. 

Although  the  pleadings  demurred  to  may  be  bad, 
yet  the  court  will  give  Judgment  against  the  party 
whose  pleading  was  drat  defective  In  substance. 

Technical  estoppels  must  be  pleaded  with  great 
strictness.  When  a  former  judgment  Is  set  np  in 
bar  of  an  action,  It  Is  not  required  to  be  pleaded 
with  any  greater  strictness  than  any  other  plea  In 
bar. 

Where  the  parties  are  the  same,  the  legal  effect 
of  a  former  judgment  as  a  bar  Is  not  Impaired  be- 
cause the  subject-matter  of  the  second  suit  Is  dif- 
ferent, provided  the  second  suit  Involves  the  same 
title  and  depends  upon  the  same  question. 

A  demurrer  to  a  pleading  admits  all  such  matters 
of  fact  as  are  sufficiently  pleaded. 

On  the  overruling  of  a  demurrer,  judgment  for 
the  plaintiff  Is  final  If  the  merits  are  involved;  It 
Is  a  judgment  on  the  merits,  although  rendered  on 
demurrer. 

And  It  Is  as  a  plea,  a  bar.  and  conclusive  be- 
tween the  same  parties  upon  the  same  matter  di- 
rectly In  question  in  a  subsequent  action. 

The  rule  applied  to  judgment  on  coupons  of 
bonds.  Issued  In  aid  of  a  railroad  company. 

A  judgment  rendered  on  demurrer,  settles  every 
matter  which  was  well  alleged  in  the  pleadings  of 
the  opposite  party. 

Interest  should  be  allowed  on  coupons,  from  the 
time  they  are  due  until  the  date  of  the  judgment. 

[No.  14.] 

Argued  Dec.  22,  1808.      Decided  Jan.  11,  18G9. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below  by  the  defendants  in  error,  to 
recover  the  interest  alleged  to  be  due  on  cer- 
tain bonds  issued  by  the  City  of  Aurora  in 
payment  of  a  subscription  of  $h>0,()iM)  to  the 
capital  stock  of  the  Ohio  and  Mississippi  Rail- 
road Company. 

The  complicated  pleadings  in  the  ease  need 
not  be  here  set  out,  as  they  sulTlciently  appear 
in  the  opinion  of  the  court. 

The  court  l)elow  sustained  certain  demurrers 
of  the  plaintiffs,  and  gave  judgment  in  their 
favor  for  $10,534.50,  with  costs.  To  reverse 
this  judgment,  the  defendant  prosecutes  this 
writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

McHsi<j.  T.  D.  Lincoln  and  William  S.  Hol- 
mf.n,  for  nlnintilf  in  error: 

1.  The  two  cases  pleaded  as  res  judicata 
went  off  ui>on  demurrer,  and  the  whole  is  upon 

Note — Conclnslvenes^  of  Judirmpnts — See  nole««. 
11  I.,  ed.  r.  S.  75;  3S  L.  ed.  U.  8.  4111):  42 
L.  eJ.  U.  S.  355. 
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the  record;  and  a  careful  examination  of  the 
jrecords  and  a  comparison  thereof  with  the 
record  in  this  suit,  will  show  that  the  ques- 
tions put  in  issue,  both  of  law  and  fact,  are 
wholly  different;  and  that  the  records  pleaded 
cannot,  therefore,  estop  the  defendant  from 
proving  the  truth  or  its  pleas. 

The  maxim  nemo  debet  bis  vexari  pro  una  et 
eaden  causa,  requires  that  the  very  point  in 
question  should  have  been  in  issue  and  dcter- 
inincd  in  the  former  suit. 

Carter  v.  James,  13  Mees.  &  W.  145:  W.  Alex. 
A,  G.  S.  P.  Co.  ▼.  Sickles,  24  How.  344,  16  L. 
ed.  654;  Merriam  v.  Whittemore,  5  (>ray,  317; 
Tucker  v.  Uaughton,  9  Cush.  350;  Outram  y. 
Morewood,  3  ]^Lst,  354;  Hitchin  v.  Campbell, 
-2  W.  Bl.  831;  Wales  v.  Lyon.  2  Mich.  276; 
Gardner  y.  Buckbee,  3  Cow.  126;  Bouchaud  v. 
Dias,  3  Den.  243;  Campbell  v.  Butts,  3  N.  Y. 
174;  Doty  V.  Brown,  4  N.  Y.  73,  74;  Campbell 
V.  Consalus,  25  N.  Y.  616;  Guest  v.  Warren, 
9  Ex.  Cb.  370;  Hughes  v.  Alexander,  5  Duer. 
401;  Davis  v.  Talcott,  14  Barb.  020;  Perkins  v. 
Moore,  16  Ala.  19;  Dovaston  v.  Payne,  2  H. 
Bl.  531;  Bradshaw  v.  Heath,  13  Wend.  419; 
Kilheffer  v.  Herr,  17  Serg.  &  R.  310. 

An  examination  of  the  cases  will  show  how 
exceedingly  guarded  the  courts  have  been  in 
speaking  of  this  maxim,  and  in  confining  it  to 
toe  very  point  which  was  drawn  in  issue  and 
adjudicated  in  the  former  court. 

Gilbert  v.  Thompson,  9  Cush.  350;  Hyatt  v. 
Bates,  35  Barb.  316;  Wales  v.  Lyon,  2  Mich. 
282;  Goodale  v.  Tuttle,  29  N.  Y.  467;  Outram  v. 
Morewood,  3  East,  355;  Compiissioners  of  the 
Leith  Harbor  and  Docks  v.  The  Inspector  of 
the  Poor,  1  McQueen's  Scotch  App.  pt.  1,  p. 
22;  Packet  Co.  v.  Sickles,  5  Wall.  502,  18  L.  ed. 
653. 

We  have  not  been  able  to  find  any  case  where, 
in  the  second  suit,  a  party  was  estopped  by 
such  an  admission  by  demurrer,  from  putting 
these  facts  in  issue  in  another  suit,  for  the  rea- 
son that  in  such  a  case  it  could  not  be  said  that 
the  point  had  been  adjudicated. 

An  admission  made  in  the  suit  can  be  taken 
•a  estoppel  only  in  that  suit. 

Carradine  v.  Carradine,  33  Miss.  733;  Carter 
T.  James,  13  Mees.  k  W.  147 ;  Gresle^,  £q.  Ev.  9. 

These  admissions  are  often  made  in  ignorance 
of  the  facts,  and  still  oftener  in  the  confidence 
which  counsel  have  in  certain  legal  questions, 
and  only  to  raise  these  questions  when  the 
facts  admitted  might  be  contested;  and  much 
Texatious  litigation  is  thereby  avoided. 

If  they  pass  into  judgment  they  are  conclu- 
sive in  that  case,  but  no  further;  much  less  are 
the  inferences  and  presumptions  of  law  arising 
from  these  facts  to  be  used  either  as  evidence 
or  estoppel  in  another  suit. 

See  Bradshaw  v.  Heath,  13  Wend.  419 ;  Perkins 
T.  Moore,  16  Ala.  19;  Carter  v.  James,  13  Mees. 
A,  W.  145;  Gilbert  v.  Thompson,  9  Cush.  350. 

I  do  not  wish  to  misrepresent  the  court  be- 
low, but  I  understood  it  to  decide  that  tne 
party  was  not  only  estopped  to  dispute  the 
facts  as  made  by  the  demurrer,  but  that  it 
was  also  estopped  from  mending  the  facts  put 
in  issue  in  the  suit,  if  it  had  an  opportunity  tc 
plead  and  put  them  in  issue  in  the  former  suit. 

This  maxim  cannot  be  aided  by  intendment, 
inference  or  argument. 

Perkins  v.  Moore,  16  Ala.  19;  Carter  ▼.  James, 
7  Waix. 


13  Mees.  k  W.  147;  Dox-aston  t.  Payne,  2  H. 
Bl.  531;   1  Chit.  PI.  224. 

The  demurrer  to  the  petition  in  tl  e  case  tried, 
could  not  be  held  to  put  in  issue  the  want  of 
consideration  of  the  bond  as  between  the  City 
of  Aurora  and  the  Ohio  and  Mississippi  Rail- 
road Company;  much  less  the  uotice  of  this 
fact  to  West  and  Torrence,  when  they  receive 
the  bonds.  Hence,  under  the  above  rules,  the 
maxim  does  not  apply. 

2.  An  estoppel  against  an  estoppel  opens  up 
the  whole  matter  and  sets  it  at  large.  The  Su- 
preme Court  of  Indiana  in  the  case  pleaded  in 
the  defendant's  rejoinder  (22  Ind.  96),  having 
substantially  reversed  its  decision  in  the  case 
pleaded  (0  Ind.  86)  and  sustained  the  defenses 
in  this  suit  between  these  parties,  the  plain- 
tiffs below  cannot  insist  upon  the  case  as  an  es- 
toppel. If  the  case  pleaded  in  the  rejoinder 
be  not  a  technical  estoppel,  it  is,  nevertheless, 
an  authoritative  determination  of  the  law  aris- 
ing upon  the  local  laws  of  Indiana  and  binding 
upon  this  court. 

3.  The  8th  replication  is  to  the  fourth  plea. 
The  plea  avers  that  the  City  was,  at  the  time 
of  said  subscription  and  the  issuing  of  said 
bonds,  a  municipal  corporation,  with  no  power 
to  take  such  stock  or  issue  such  bonds  until 
they  were  required  so  to  do  by  a  majority  of 
the  qualified  voters  of  the  City,  at  an  annual 
election,  expressing  that  they  were  in  favor  of 
such  subscription;  that  a  majority  of  the  voters 
had  not,  at  an  annual  election,  so  expressed 
themselves;  and  that  the  plaintiffs,  when  they 
obtained  possession  of  the  said  bonds,  had  no- 
tice of  these  facts. 

It  is  enough  that  the  plea  charges  them  with 
notice. 

If  they  bad  notice  of  the  want  of  the  vote, 
this  declaration  could  be  no  estoppel. 

To  constitute  an  estoppel,  the  party  plead- 
ing it  must  not  only  be  i^orant  of  the  truth, 
but  be  without  the  means  of  obtaining  it. 

No  matter  what  he  believes,  he  must  not  be 
put  on  inquiry  by  any  suspicious  circumstances. 

Boggs  V.  Merced  Mining  Co.  14  Cal.  367; 
Commonwealth  v.  Moltz,  10  Pa.  531;  Treadwell 
V.  Com.  11  0!iio  St.  191;  Veeder  v.  Lima,  10 
Wis.  280;  Montgomery  v.  M.  &  W.  P.  R.  Co. 
31  Ala.  88;  Pa.  Del.  &  Md.  St.  Nav.  Co.  v. 
Dandridge,  6  Gill.  &  J.  319. 

4.  There  is  no  promise  of  interest  in  these 
coupons,  and  no  proof  that,  by  the  law  of 
New  York,  interest  upon  such  paper  is  allowed. 
There  was  no  allegation  upon  the  subject. 
These  ccupons  are  incidental  to  the  princionl 
contract.  Tl.ey  follow  it.  Being  for  inter- 
est themselves,  if  interest  be  allowed  upon 
them,  then  it  is  compound  interest  which  would 
be  illegal. 

Comparet  v.  Ewing,  8  Blackf.  328;  Niles  v. 
Comrs.  8  Blackf.  160;  Tillotson  v.  Preston,  3 
Johns.  229;  Williams  v.  Houghtnling,  3  Cow. 
87;  Dixon  v.  Pnrkes,  1  Esp.  110;  Ex  parte 
Beavan,  tf  Ves.  224;  Grimes  v.  Blake,  16  Ind. 
162;  Boyer  v.  Pack,  2  Den.  108;  Toll  v.  Hiil, 
11  Paige,  231;  Forman  v.  Forman,  17  How. 
Pr.  267. 

Interest  upon  such  coupons,  or  upon  the  an- 
nual interest  falling  due.  cnnnot  be  contracted 
for,  even  at  the  time  ine  ori'^inal -contract  was 
made.  It  is  against  tne  policy  of  the  law  to 
permit  it. 
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Niles  ▼.  Comrs.  8  Blackf.  160;  Mowry  v. 
Bishop,  5  Paige,  102;  Van  Benschooten  v.  Law- 
son,  6  Johns.  Ch.  313;  Toll  v.  Hiller,  11  Paige, 
231;  Forman  v.  Forman,  17  How.  Pr.  267; 
Urimes  v.  Blake,  16  Ind.  162. 

Messrs.  Henry  SUnbery  and  Thomas  6.  Mit- 
chell, for  defendants  in  error: 

The  whole  case  can  be  disposed  of  by  a  sin- 
gle proposition,  viz.:  that  there  is  nothing  to 
show  tliat  the  judgment  of  the  court  below  was 
not  rendered  upon  the  second  count  of  the  de- 
claration. After  the  demurrer  was  overruled, 
there  was  only  one  plea,  the  general  issue  filed, 
as  to  this  court;  which  plea  was,  before  the 
submission  of  the  cause  or  trial,  withdrawn. 

If  the  demurrer  to  this  second  count  had  been 
improperly  ruled,  which  it  was  not,  that  error 
would  have  been  waived  by  the  subsequent  fil- 
ing of  a  plea;  and  the  withdrawal  of  a  plea 
would  not  aflTect  the  result. 

Wheeler  v.  Curtis,  11  Wend.  653;  Dearborn 
V.  Kent,  14  Wend.  183;  Jones  v.  Thompson, 
6  Hill,  621;  Keen  v.  Younkmnn.  8  Ind.  2o4; 
Rogers  v.  Smiley,  2  Port.  249;  Bralian  v.  Collins, 

1  Minor,  169;  Cameron  v.  Armstrong,  8  Clarke, 
(la.)  212;  U.  S.  v.  Boyd,  5  How.  29;  McFadden 
V.  Fortier,  20  111.  609;  Sheppard  v.  Shelton,  34 
Ala.  652;  Burdit  v.  Burdit,  2  A.  K.  Marsh,  143. 

2.  The  first,  second,  fifth  and  sixth  replica- 
tions set  up  former  recoveries  upon  other  cou- 
pons of  the  same  bonds,  in  actions  between  the 
same  parties,  as  estopping  the  City  of  Aurora 
from  denying  the  validity  of  the  bonds. 

The  judgment  of  the  court  of  competent  au- 
thority, upon  a  point  directly  put  in  issue,  is 
conclusive  between  the  same  parties  whenever 
the  same  matter  is  sought  to  be  litigated  in  a 
subsequent  action. 

Ferraris  case,  6  Co.  7;  Hitchin  v.  Campbell, 

2  W.  Bl.  827,  831;  Grant  v.  Ramsey,  7  Ohio 
St.  167;  Broom,  Ijcg.  Max.  243;  7  T.  R.  456; 
Doty  ▼.  Brown,  4  N.  Y.  71;  Balx'ock  v.  Cnmp, 
12  Ohio  St.  11;  Gardner  v.  Buekbee,  3  Co^v. 
120;  Burt  v.  Stemburgh,  4  Cow.  559;  Outram 
T.  Morewood,  3  East,  346;   Bouelinud  v.  Dias, 

3  Den.  238;  Birckhead  v.  Brown,  5  Samlf.  135; 
Le  Guen  ▼.  Gouvemeur,  1  Johns.  Cas.  502; 
Duchess  of  Kingston's  Case,  11  St.  Tr.  261; 
20  How.  St.  Tr.  642. 

The  cases  which  were  cited  in  the  court  be- 
low as  modifying  or  calling  in  question  the  ue- 
cisions  which  have  been  just  citoti,  do  not  tend 
to  disturb  the  weight  of  their  authority. 

In  some  of  these  instances  it  is  decided,  very 
properly,  that  a  former  judgment  based  upon 
the  insufficiency  of  the  pleadings  is  not  con- 
clusive. 

-  Lampen  v.  Kedgewin,  1  Mod.  207;  Kendal  v. 
Tnlbot,  1  A.  K.  Marsh,  237;  Cole  v.  Driskell,  1 
Blackf.  10;  Wright  v.  Deklyne,  1  Pet.  (C.  C.) 
109. 

In  others  of  this  class  of  cases  it  is  also  prop- 
erlj'  decided,  that  a  former  judgment  is  not  nn 
estoppel  as  to  matters  proved  by  way  of  aggra- 
vation or  otherwise  collaterally,  and  not  di- 
rectly and  nec<'ssarily  put  in  issue. 

Gilbert  V.  Thtimpaon,  0  Cush.  348:  Davis  v. 
Talcott.  14  Bnrb.  Oil;  Miller  v.  Manioe.  0  Hill. 
114:  Kirkpntrick  v.  Sting^ey,  2  Cart,  209;  King 
V.  Chase.  15  N.  H.  9;   Hihshman  v.  Dullchan. 

4  Watts,  183-  Bennett  v.  Holmes,  1  Dev.  &  B. 
486. 

In  others  again  of  these  cusls,  the  decisions 
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are  based  upon  the  peculiar  facts  of  the  par- 
ticular suits  under  examination;  and  if  the 
courts  had  erred  in  any  of  these  instances  id 
applying  the  law,  the  result  would  not  have 
been  to  throw  doubt  upon  the  general  principle. 

Carter  v.  Bloodgood,  3  Sandf.  Ch.  203;  Haight 
V.  Keokuk,  4  Clarke  (la.)  199;  Hughes  v.  Alex- 
ander, 6  Duer,  488;  W.  A.  &  G.  S.  P.  Co.  v. 
Sickles,  24  How.  333,  15  L.  ed.  650;  Guest  v. 
Warren,  9  Exch.  378;  Campbell  v.  Butts,  3 
N.  Y.  173;  Loomis  v.  Green,  7  Me.  386. 

Others  still  of  these  cases  are  excellent  au- 
thorities in  behalf  of  the  validity  of  the  repli- 
cations. 

Martin  v.  Kennedy,  2  Bos.  &  P.  71;  Bigelow 
V.  Windsor,  1  Gray)  299;  Merriam  ▼.  Whitte- 
more,  5  Gray,  316;  Wales  v.  Lyon,  2  Midi. 
276;  Wood  v.  Jackson,  8  Wend.  9;  French  v. 
Neal,  24  Pick.  55;  Housemire  v.  Moulton,  15 
Ind.  367;  George  v.  Uillespie,  1  Greene  (la.) 
421;  Agnew  v.  McElroy,  10  Sm.  A,  M.  652; 
Young  V.  Black,  7  Crancli,  565;  Livermore  v. 
Herschell,  3  Pick.  33;  Pinney  v.  Barnes,  17 
Conn.  420;  Arnold  ▼.  Arnold,  17  Pick.  4;  Park- 
hurst  V.  Sumner,  23  Vt.  538. 

4.  The  demurrer  to  the  rejoinder  does  not 
open  any  question  as  to  the  sufficiency  of  the 
earlier  pleadings.    It  does  not  open,  for  consid- 
eration, any  question  to  which  a  previous  de 
murrer  has  been  overruled. 

Rogers  v.  Smiley,  2  Port.  249. 

And  under  no  circumstances  does  it  bring  up 
for  examination  any  errors  that  are  not  suh 
stantial  defects. 

Tubbs  V.  Caswell,  8  Wend.  129;  Stoddard  v. 
Onondaga  Ann.  Conf.  12  Barb.  573;  Haynes  v. 
Covington,  9  Sm.  k  M.  470. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Fifty  bonds,  of  $1,000  each,  were  issued  by  the- 
Corporation  defendants  on  the  first  day  of  Jan- 
uary, 1852,  in  payment  of  a  subscription  of 
$50,000,  previously  made  by  the  order  of  the 
Common  Council  of  the  City,  to  the  capital 
stock  of  the  Ohio  &  MissiAHippi  Railroad  Com- 
pany. Authority  to  »ub.scril)e  for  such  stock, 
and  to  issue  such  l>onds,  imder  the  conditi<»n:* 
therein  specified,  \a  conferred  uptm  the  Cor- 
poration by  the  18th  section  of  their  charter. 
Said  bonds  were  negiHiable,  and  were  made 
payable  in  twenty-five  years  from  date,  with  ih- 
ten»Ht  at  six  per  cent,  per  annum.  Interest  war- 
rants or  coupons  were  attached  to  the  several 
bonds,  for  the  payment  of  each  year's  interest, 
till  the  principal  of  the  bonds  should  fall  due. 

Plaintiffs  became  the  holders  for  value  of  all 
of  the  bonds,  together  with  the  coupons  thereto' 
attached,  and  the  defendants  having  neglected 
and  refused  to  pay  the  interest  for  the  thn*e 
years  specified  in  the  record,  the  plaintiffs 
brought  an  'action  of  assumpsit,  to  recover  ['88 
tne  amount  of  the  unpaid  interest,  as  represented 
in  the  respective  cou^wns  for  those  years.  Their 
claim  was  set  forth  in  the  declaration  in  a 
special  count,  alleging  the  substance  of  the 
fact.s  SIS  above  stattMl;  and  the  dcclaraticm  also 
contained  a  second  count  for  goods  sold  and 
delivered,  which  also  embraced  the  common 
counts.  Separate  demurrei*8  were  filed  to  the- 
respective  counts,  but  they  were  overruled  by 
'  the  <-ourt,  and  were  afterwards  withdrawn  by 
the  defendants.     They  also  pleaded  the  gen- 
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«nil  issue,  called,  in  the  record,  the  first  plea, 
which    was   subsequently   withdrawn. 

Seven  special  pleas,  numbered  from  two  to 
eiplit.  inclusive,  were  also  filed  by  the  defend- 
ants to  the  special  count,  but  the  withdrawal 
oi  the  general  issue  left  the  second  count  with- 
•out  any  answer. 

St^cond  plea  alleged  that  the  bonds  and  cou- 
pons described  in  the  special  count  were  issued 
laithout  any  good  or  valuable  consideration. 

Third  plea  alleged  that  the  Corporation  was 
not  authorized  to  issue  the  bonds  to  the  Rail- 
road Company,  because  the  company  was  not 
chartered  to  construct  a  railroad  to  the  City. 

Fourth  plea  alleged  that  a  majority  of  the 
quiilified  voters  of  the  City  did  not,  at  an  an- 
nual election,  signify  their  assent  to  the  mak- 
iii;L;  of  the  subscription  to  the  stock,  as  re- 
quiri-d  by  law. 

Fifth  plea  alleged  that  the  bonds  and  coupons 
wiTe  null  and  void,  because  the  Railroad  Oom- 
{laiiy  was  not  a  company  chartered  to  make  a 
ruad  to  said  City. 

Sixth  plea  alleged  that  the  bonds  and  coupons 
were  null  and  void,  because  the  subscription  to 
the  stock  was  made,  and  the  bonds  and  coupons 
Mere  issued,  before  the  road  was  located  to  the 
City,  and  before  the  railroad  company  had  de- 
termined to  make  the  location. 

Sfventh  plea  alleged  that  the  bonds  and  cou- 
pons were  null  and  void,  because  the  stock  of 
the  Company,  before  it  was  issued  to  the  de- 
fendants, became  of  no  value  through  the  mis- 
management of  the  directors,  and  was  wholly 
worthless. 

89*]  ^Eighth  plea  alleged  that  the  bonds  and 
fOuiK>n8  were  null  and  void,  because  the  proper 
officers  of  the  City  never  sold  and  delivered 
them,  as  required  by  law,  but  that  the  Com- 
pany obtained  the  possession  of  the  same  with- 
out such  sale,  and  without  authority. 

Notice  to  the  plaintiffs  of  the  respective  de- 
fcnsies,  so  pleaded,  is  alleged  in  each  of  the 
MTveral  pleas.  Si.x  only  of  the  eighteen  replica- 
tions filed  by  the  plaintiffs,  remain  to  be  ex- 
amined, as  all  the  rest  of  the  series  were  sub- 
M<juently  withdrawn  without  objection,  or  were 
held  to  be  bad  on  demurrer. 

Those  not  withdrawn,  are  the  first,  second, 
fifth,  sixth,  eighth  and  tenth  of  the  series,  as 
apfK^ars  by  a  careful  inspection  of  the  tran- 
Miipt.  Of  these,  the  first  was  to  the  second 
])l«>a.  and  set  up  a  former  judgment  rendered  in 
f.ivor  of  the  plaintiffs.  May  Term,  1856,  of  the 
Circuit  Court  for  the  Coimty  of  Dearborn,  in 
the  State  of  Indiana,  in  a  certain  action 
brought  by  the  plaintiffs  against  the  defend- 
ants, to  recover  the  amount  of  the  coupons  at- 
tached to  the  same  fifty  bonds,  which  fell  due 
the  first  day  of  January  next  preceding  the  ren- 
dition of  the  judgment,  and  the  plaintiffs 
pray<»d  judgment,  if  the  defendants  ought  to  be 
admitted  to  aver  against  that  record,  that  the 
bundsi  and  coupons  were  issued  without  any 
go<K|  or  valuable  consideration. 

St'cond  replication  was  to  all  the  pleas,  ex- 
cept the  first,  and  set  up  a  former  judgment 
recovered  by  the  plaintiffs.  May  Term,  1857,  in 
the  Circuit  Court  of  the  L'nitcd  States  for  the 
Di<*trict  of  Indiana,  in  an  action  of  assumpsit, 
jijf.iinHt  the  defendants,  for  the  amount  of  an- 
other f^ct  of  the  coupons  attached  to  the  same 
tilt  V  bonds. 
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Fifth  replication  was  to  the  third,  fourth, 
fifth,  sixth,  seventh  and  eighth  pleas,  and  also 
set  up  the  judgment  recovered  in  the  Circuit 
Court  of  Dearborn  County,  as  described  in  the 
first  replication,  and  substantially  in  the  same 
form. 

Sixth  replication  was  to  the  fourth  plea  only, 
and  set  up  the  same  judgment,  and  in  the  same 
form  as  pleaded  in  the  fifth  replication. 

•Eighth  replication  was  also  to  the  fourth  ['90 
plea,  and  alleged  that  the  defendants  were  es- 
topped, by  the  recital  in  the  bonds,  from  deny- 
ing that  a  majority  of  the  qualified  voters  of 
the  City,  at  an  annual  election,  signified  their 
assent  to  the  subscription. 

Tenth  replication  was  to  the  third,  fifth  and 
sixth  pleas,  and  set  up  the  proceedings  of  the 
City  Council  therein  recited,  as  an  answer  to 
the  said  several  pleas. 

Defendants  demurred  specially  to  each  of  the 
several  replications,  but  the  court  overruled  the 
respective  demurrers,  and  held  that  the  several 
replications  were  sufficient. 

Leave  was  granted  to  the  defendants,  at  the 
same  time,  to  rejoin,  and  on  a  subsequent  day 
they  appeared  and  filed  a  rejoinder  to  the  see- 
ond  replication. 

Parties  also  filed  an  agreement,  at  the  same 
time,  to  the  effect  that  the  rejoinder  should  be 
regarded  as  pleaded  to  all  the  replications  ad- 
judged good  except  the  tenth,  which  was  the 
second  replication  to  the  third,  fifth  and  sixth 
pleas. 

Substance  and  effect  of  the  matters  alleged 
in  the  rejoinder  were,  that  the  plaintiffs  re- 
covered another  judgment  against  the  defend- 
ants in  the  Circuit  Court  for  said  Dearborn 
County,  in  a  suit  founded  on  another  and  dif- 
ferent set  of  the  coupons  attached  to  the  same 
fifty  bonds,  and  that  the  Supreme  Court  of  the 
State,  on  appeal,  reversed  the  judgment  for  er- 
ror, and  remanded  the  cause  for  further  pro- 
ceedings. 

Plaintiffs  demurred  to  the  rejoinder,  and  the 
court  sustained  the  demurrer,  and  held  that  the 
rejoinder  was  bad.  Thereupon  the  parties 
waived  a  jury,  and  submitted  the  cause  to  the 
court  for  the  assessment  of  damages,  and  the 
court,  having  heard  all  the  evidence  introduced 
by  the  parties,  rendered  judgment  for  the 
plaintiffs  in  the  sum  of  $10,534.50  damages,  and 
costs  of  suit. 

1.  Judgment  having  been  rendered  for  the 
plaintiffs,  the  defendants  tendered  a  bill  of  ex- 
ceptions, which  was  allowed  by  the  presiding 
justice,  and  signed  and  sealed.  Statement  in 
the  bill  of  exceptions  is,  that  the  parties  sub- 
mitted the  *cause  to  the  court  upon  the  [*9i 
record  and  the  evidence  therein  set  forth;  but 
it  is  obvious  that,  when  it  was  submitted,  there 
was  nothing  left  to  be  done  except  to  compute 
the  damages. 

None  of  the  pleadings  terminated  in  issues  of 
fact,  except  such  as  had  been  withdrawn  or 
waived  by  one  side  or  the  other,  and  all  the 
issues  of  law  had  been  determined  against  the 
defendants.  When  the  defendants  withdrew 
the  general  issue,  and  left  the  second  count  in 
the  declaration  without  any  answer,  the  plain- 
tiffs, as  upon  nil  dicit,  might  have  moved  for 
judgment  for  the  want  of  a  plea,  but  they  did 
not  submit  any  such  motion,  and  both  parties 
proceeded  thereafter  throughout  the  trial  as  if 

45 


82-107 


Supreme  Cgubt  of  the  United  States. 


Dec.  Tebi^ 


(there  was  but  one  count  in  the  declaration. 
Hogan  V.  Ross,  13  How.  173;  1  Chit.  Arcn.  Pr. 
(11th  ed.)  288;  1  Tidd,  Pr.  ed.  1856,  563;  Steph. 
PI.  108;  Bisbing  v.  Albertson,  6  Watts  &  S. 
450;  Cross  v.  Watson,  6  Blackf.  130. 

Viewed  in  the  light  of  the  proceedings  in  the 
suit,  subsequent  to  the  withdrawal  of  the  gen- 
eral issue,  it  must  be  understood  that  the  sec- 
ond count  was  waived,  as  there  is  not  a  word 
in  the  record  to  support  the  proposition  as- 
sumed by  the  plaintiffs,  that  the  judgment  was 
rendered  on  that  count. 

2.  Every  issue  of  fact  having  been  with- 
drawn,  and  every  issue  of  law  in  which  the 
other  pleadings  terminated  having  been  decided 
in  favor  of  the  plaintiffs,  they  were  clearly  en- 
titled to  judgment  on  the  first  count.  Irre- 
spective, therefore,  of  the  bill  of  exceptions, 
the  writ  of  error  brinffs  here  for  review  the  de- 
cisions of  the  court  below,  in  overruling  the  de- 
murrer of  the  defendants  to  the  tenth  replica- 
tion of  the  plaintiffs,  and  in  sustaining  the  de- 
murrer of  the  plaintiffs  to  the  rejoinder  of  the 
defendants  as  filed  to  the  first,  second,  fifth, 
sixth  and  eighth  replications  of  the  plaintiffs. 

Such  being  the  state  of  the  case  the  deci- 
sions of  the  court  below  may  be  re-examined  in 
this  court  without  any  bill  of  exceptions,  as 
the  questions  are  apparent  in  the  record,  and 
arise  upon  demurrers  to  material  pleadings 
on  which  the  cause  depends.  Suydam  v.  Wil- 
liamson, 20  How.  436,  15  L.  ed.  981 ;  Gorman  v. 
Lenox,  15  Pet.  115. 

92*]  *3.  Examination  of  the  questions  grow- 
ing out  of  the  decision  of  the  court  below  in 
sustaining  the  demurrer  to  the  defendants'  re- 
joinder will  first  be  made,  because  if  the  objec- 
tions taken  to  that  decision  are  overruled,  the 
questions  involved  in  the  other  decision  will 
be  of  no  importance,  as  the  plaintiffs  in  any 
event  must  prevail,  and  the  judgment  of  the 
circuit  court  must  be  affirmed.  They  must  pre- 
vail in  that  event,  because  the  several  replica- 
tions to  which  that  rejoinder  was  filed,  as  ex- 
tended and  applied  by  the  agreement  of  the 
parties,  furnish  a  complete  answer  to  all  the 
special  pleas  of  the  defendants. 

Before  proceeding  to  consider  the  questions 
growing  out  of  that  decision  of  the  court  be- 
low, it  should  be  remembered  that  the  defend- 
ants, in  filing  the  rejoinder,  waived  their  de- 
murrers to  all  the  replications  to  which  it  was 
filed.  Applied,  as  it  was  by  the  agreement,  to 
all  the  replications  not  abandoned,  except  the 
tenth,  it  follows  that  all  the  demurrers  except 
that  filed  to  the  tenth  replication  were  waived. 

Pleading  over  to  a  declaration  adjudged  good 
on  demurrer  is  a  waiver  of  the  demurrer;  and 
when  a  defendant  files  a  rejoinder  to  a  replica- 
tion, previously  adjudged  good  on  demurrer, 
his  act  in  pleading  over  must  for  the  3ame  rea- 
son be  held  to  have  the  same  effect.  U.  S.  v. 
Boyd,  5  How.  29;  Jones  v.  Thompson,  6  Hill, 
621;  Clearwater  v.  Meredith,  1  Wall.  42,  17  L. 
ed.  609. 

4.  Extended  argument,  to  show  that  the  mat- 
ters alleged  in  the  rejoinder  are  not  of  a  char- 
acter to  constitute  a  sufficient  answer  to  the 
several  replications  to  which  it  was  filed,  is  un- 
necessary, as  it  is  scarcely  so  contended  by  the 
i-e'endants.  Undoubtedly,  the  view  of  the  I 
p!e.ider  was  to  set  up  an  estoppel  against  the  1 
?*  Uters  pleaded  by  the  plaintiffs  in  their  first, 
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second,  fifth,  sixth  and  eighth  replications,  an<P 
to  claim  the  benefit  of  the  rule  that  an  estoppel 
against  an  estoppel  opens  up  the  whole  matter 
and  sets  it  at  large;  but  the  insuperable  diffi- 
culty in  the  way  of  the  attempt  to  apply  that 
rule,  even  supposing  that  the  former  judg- 
ments are  pleaded  as  technical  estoppels,  is,  that^ 
the  matters  pleaded  in  the  rejoinder  'do  ['gj. 
not  amount  to  an  estoppel,  as  they  merely 
show  that  the  judgment  for  the  plaintiff,  as  re- 
covered in  that  case  in  the  court  of  original 
t'urisdiction,  was  reversed  in  the  appellate  tri- 
tunal,  and  that  the  cause  was  remanded  to  the 
subordinate  court  for  further  proceedings.  Sec- 
ond trials  often  result  in  the  same  way  as  the 
first,  and  certainly  the  reversal  of  the  judg- 
ment, under  the  circumstances  shown  in  tne 
allegations  of  the  rejoinder,  is  not  conclusive 
evidence  that  the  plaintiffs  may  not  ultimately 
recover.  Unless  a  final  judgment  or  decree  is 
rendered  in  a  suit,  the  proceedings  in  the  same 
are  never  regarded  as  a  bar  to  a  subsequent 
action.  Consequently,  where  the  action  was 
discontinued,  or  the  plaintiff  became  nonsuit, 
or  where  from  any  other  cause,  except,  perhaps,, 
in  the  case  of  a  retraxit,  no  judgment  or  de- 
cree was  rendered  in  the  case,  the  proceedings 
are  not  conclusive.  Wood  v.  Jackson,  8  Wend. 
9 ;  Reed  v.  Locks  &  Canals,  8  How.  274 ;  Regina. 
V.  St.  Anne,  9  Q.  B.  884;  Greeley  v.  Smith,  1 
W.  &  M.  181;  Knox  v.  Waldoborough,  6  Me. 
185;  Hull  V.  Blake,  13  Mass.  155;  Sweigart  v.. 
Berk,  8  S.  &  R.  305;  Bridge  v.  Sumner,  1 
Pick.  371;  2  Taylor,  Ev.  §  1528;  Harvey  v. 
Richards,  2  Gall.  231;  Ridgely  v.  Spencer,  2! 
Binn.  70. 

5.  Suppose  the  rejoinder  is  bad,  still  the  de- 
fendants contend  that  the  replications  to  which 
it  was  filed  are  also  bad,  and  that  they  are  en- 
titled to  judgment,  as  the  first  fault  in  plead- 
ing was  committed  by  the  plaintiffs.  Doubts 
were  entertained  at  first  whether,  inasmuch  as 
the  demurrers  were  abandoned  after  the  repli- 
cations had  been  adjudged  good,  the  point  was 
open  to  the  defendants;  but  the  better  opinion 
is,  that  the  waiver  of  the  demurrers  left  the 
rights  of  the  parties  in  the  same  condition  as 
they  would  have  been  if  the  demurrers  had 
never  been  filed.  Conceding  that  to  be  the 
rule,  then  it  is  clear  that  the  defendants  may 
go  back  and  attack  the  sufficiency  of  the  repli- 
cations, as  it  is  the  settled  rule  of  law  in  this 
?ourt  in  respect  to  demurrers  tnat,  althou^irh 
the  pleadings  demurred  to  may  be  bad,  the 
court  will,  nevertheless,  give  judgment  against 
the  party  whose  pleading  was  lirst  defective 
in  substance.  Cooke  v.  Graham,  3  Cranch,  229; 
Sprigg  V.  Bank  of  Mt.  P.  10  Pet.  264;  U.  S.  v. 
Arthur,  5  Cranch,  261;  Clearwater  v.  AIere<lith, 
supra;  1  Chit.  Plead.  668;  Gorman  v.  Lenox, 
15  Pet.  115. 

•Statement  of  the  rule  bv  Stephen  is,  ['94 
that  on  demurrer  to  the  ix»i)li^nti^'M.  i "  *hp  roi"t 
chink  the  replication  bad,  but  perceive  a  sub- 
stantial fault  in  the  plea,  tiiey  win  give  ju.*^- 
ment,  not  for  the  defendant  but  for  the  plain- 
:iff,  provided  the  declaration  be  good;  but  11 
the  declaration  also  be  bad  in  substance,  then, 
upon  the  same  principle,  judgment  would  be- 
pven  for  the  defendant.  Steph.  PI.  143<  Mer- 
-ein  V.  Smith,  2  HilK  210;  Matthewson  v.  Wel- 
ler,  3  Den.  52;  Townsen.l  v.  .Temison.  7  How. 
706.     Apart,  therefore,  from  their  own  deniur- 
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rem,  and  solely  by  virtue  of  the  plaintiff's  de- 
murrer to  their  rejoinder,  the  defendants  may 
go  back  and  attack  the  plaintiff's  replications, 
!»ut  thoy  can  do  so  only  as  to  dpfects  of  sub- 
stance, as  it  is  well  settled  that  the  rule  applies 
only  where  the  antecedent  pleading  is  bad  in 
substance,  and  that  it  does  not  extend  to  mere 
matters  of  form.  Tubbs  v.  Caswell,  8  Wend. 
129;  Bushell  v.  Lechmore,  1  Ld.  Raym.  369. 
Mere  formal  objections,  therefore,  to  the  repli- 
cations, will  not  be  noticed,  as  such  objections 
are  not  open  under  the  Ipeadings  in  this  record. 

6.  Four  of  the  replications  set  up  the  two 
former  judgments,  and  as  they  involve  the 
same  questions,  they  will  all  be  considered  to- 
gether. Duly  exemplified  copies  of  those  judg- 
ments are  exhibited  in  the  transcript,  and  they 
are  well  described  in  the  replications.  When 
the  record  of  a  former  judgment  is  set  up  as 
establishing  some  collateral  fact  involved  in  a 
subsequent  controversy,  it  must  be  pleaded 
strictly  as  an  estoppel,  and  the  rule  is,  that  such 
a  pleading  must  be  framed  with  great  certainty, 
as  it  cannot  be  aided  by  any  intendment. 
Technical  estoppels,  as  contended  by  the  de- 
fendants, must  be  pleaded  with  great  strictness, 
but  when  a  former  judgment  is  set  up,  in  bar 
of  an  action,  or  as  having  determined  the  en- 
tire merits  of  the  controversy,  it  is  not  required 
to  be  pleaded  with  any  greater  strictness  than 
any  other  plea  in  bar,  or  any  plea  in  avoidance 
95*]  of  the  *  matters  alleged  in  the  antecedent 
pleading  of  the  opposite  party.  Gray  v. 
Hngry,  17  Vt.  419;  Perkins  v.  Walker,  19  Vt. 
144;  1  Greenl.  Ev.  (12th  ed.)  560;  Shelley  v. 
Wright,   Willes,  9. 

Same  rule  applies  to  a  replication  as  to  a 
plea,  as  the  plaintiff  cannot  anticipate  what  the 
defense  will  be  when  he  frames  his  declaration. 
Cases  arise,  also,  where  the  record  of  the  former 
does  not  show  the  precise  point  which  was  de- 
cided in  the  former  suit  or  does  not  show  it 
with  tnfficient  precision,  and  also  where  the 
party,  relying  on. the  former  recovery,  had  no 
opportunity  to  plead  it;  but  it  is  not  necesisary 
to  consider  those  topics,  as  no  such  questions 
are  directly  presented  in  this  case  for  decision. 

Aflide  from  all  these  questions,  and  inde- 
pendent of  the  form  of  the  replications,  the  de- 
fendants make  two  objections  to  the  theory, 
that  the  former  judgments,  set  up  in  this  case, 
are  a  conclusive  answer  to  the  respective  de- 
fenses pleaded  in  their  several  special  pieas. 

First.  They  contend  that  a  judgment  on  de- 
murrer is  not  a  bar  to  a  subsequent  action  be- 
tween the  same  parties  for  the  same  cause  of 
action,  unless  the  record  of  tli3  former  action 
shows  that  the  demurrer  extended  to  all  the  dis- 
puted facts  involved  in  the  second  suit  nor  un- 
less the  subsequent  suit  presents  substantially 
the  same  questions  as  those  determined  in  the 
former  suit.  Wbere  the  second  suit  presents 
no  new  question,  they  concede  that  the  judg- 
ment in  the  former  suit,  though  rendered  on 
demurrer,  may  be  a  bar  to  the  second  suit,  but 
they  maintain  that  it  can  never  be  so  regarded, 
unless  all  those  conditions  concur. 

Second.  They  also  deny  that  a  former 
judgment  is,  in  any  case,  conclusive  of  any 
matter  or  thing  involved  in  a  subsequent  con- 
troversy, even  between  the  same  parties  for  the 
same  cause  of  action,  except  as  to  the  precise 

rint   or  points  actually  litigated  and  deter- 
Waix. 


mined  in  the  antecedent  trial;  and  they  insist 
that  none  of  the  defenses  set  up  in  their  several 
special  nleas  were  directly  presented  and  de- 
termined in  cither  of  the  former  suits,  as  sup- 
\Ktsod  oy  the  plaintiffs. 

•7.  Identity  of  the  parties,  in  the  for-  [•gO 
nier  suits,  with  the  parties  in  the  suit  at  bar, 
is  l)eyond  question,  and  it  cannot  be  success- 
fully denied  that  the  cause  of  action,  in  the  tor- 
mer  suits,  was  the  same  as  that  in  the  pending 
action,  within  the  meaning  of  thr.t  require ::u'nt. 
as  defined  by  decided  cases  of  the  higiicst  au- 
thority. Where  the  parties  are  the  same,  the 
legal  effect  of  the  former  judgment  as  a  b  ir  is 
not  impaired,  because  the  subject-matter  of  vhe 
second  suit  is  different,  provided  the  second 
suit  involves  the  same  title,  and  def)ends  upon 
the  same  questions.  Doty  v.  Brown.  4  N.  Y. 
71.  Second  suit  for  trespass  was  held,  in  the 
case  of  Out  ram  v.  Morewood,  3  East,  346,  to  be 
barred  by  the  record  of  a  former  judgment.  I»e- 
tween  the  same  parties,  recovered  long  Ivture 
the  second  trespass  was  committed,  as  it  ap- 
peared that  the  same  title  was  involved  in  l>:)th 
cases.  Precisely  the  same  rule  was  also  laid 
down  in  the  case  of  Burt  v.  Sternburgh,  4  Cow. 
559,  and  the  reason  assigned  in  its  support  was. 
that  the  plaintiff's  right  of  recovery,  and  the 
defense  set  up  in  the  second  action,  depended 
on  the  same  title  as  that  involved  in  the  for- 
mer suit.  So,  where  an  importer  and  two 
sureties  executed  two  bonds  for  duties,  and  the 
principal  being  insolvent,  one  of  the  sureties 
paid  the  whole  amount  and  brought  a  suit 
against  the  other  surety  for  contribution  on 
the  bond  which  first  fell  due,  and  was  defeated, 
on  a  plea  of  release,  by  the  obligee,  witli  his 
own  consent,  the  judgment  was  ueld  in  a  sub- 
sequent suit  for  contribution  for  the  amount 
paid  on  the  other  bond,  to  be  a  conclusive  bar 
to  the  second  claim,  it  appearing  that  both 
bonds  were  given  at  the  same  time,  u)K)n  the 
same  consideraton,  and  as  parts  of  one  and  the 
same  transaction.  Bouchaud  v.  Dias,  3  D*^n.  243. 

Different  bonds,  it  will  be  noticed,  were  de- 
scribed in  the  two  declarations,  but  the  decision 
of  the  court  was  placed  upon  the  ground  that 
the  cases  were  precisely  alike,  as  to  the  riirlit 
of  the  plaintiff  to  demand,  and  the  duty  oi  the 
defendant,  as  a  co-surety,  to  make  cuntrilui- 
tion.  Nothing  is  better  settled,  say  the  court, 
than  that  the  judgment  of  u  *'court  of  con-  [*97 
current  jurisdiction,  directly  upon  the  point 
made  in  the  suit,  is  conclusive  between  the 
same  parties,  upon  the  same  subject-matter, 
and  they  referred  to  the  case  of  Card  ter  v. 
Buckbee.  3  Cow.  120,  as  directly  in  point,  and 
there  can  be  no  doubt  that  it  is  entirely  anal- 


ogous. 


Substance  of  the  material  facts  in  that  case 
was,  that  two  notes  had  previously  been  given 
by  the  defendant  for  the  purchase  money  of  a 
vessel,  which  he  refused  to  pay;  and  in  the 
suit  on  the  first  note  the  defense  was,  that  it 
hud  been  obtained  by  fraud,  and  the  judgment 
was  for  the  defendant ;  and  in  a  subsequent  suit 
on  the  other  note,  that  judgment  was  held  to 
be  conclusive  as  to  the  question  of  fraud. 

Weighed  in  the  light  of  those  decisions,  it  is 
quite  clear  that  the  cnuse  of  action,  in  the  legal 
sense,  is  the  same  in  the  case  at  bar  as  that  in 
the  respective  former  jiidgments  set  up  in  the 
four   replications    under   consideration. 
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In  the  suit  determined  in  the  state  court,  the 
declaration  alleged  to  the  effect  that  the  defend- 
ants, under  the  authority  conferred  on  the  Cor- 
poration by  virtue  of  their  charter,  subscribed 
for  $50,000  of  the  stock  of  the  Railroad  Com- 
pany; that  the  company  was  chartered  to  con- 
struct, and  was  then  constructing  a  railroad 
to  said  City;  that  a  majority  of  the  qualified 
voters  of  the  City  signified  their  assent  to  the 
subscription  by  expressing  on  their  tickets,  at 
an  annual  election  in  said  City,  that  they  were 
in  favor  of  the  same;  that  the  defendants  is- 
sued and  sold  the  bonds  to  raise  the  funds  to 
pay  for  the  stock,  and  that  the  plaintiffs  pur- 
chased the  bonds  and  became  the  nolders  of  the 
same  and  of  the  coupons  thereto  attached. 

Defendants  demurred  to  the  declaration,  but 
the  court  overruled  the  demurrer,  and  they  sub- 
sequently filed  an  answer,  setting  up  two  de- 
fenses :  ( 1 )  That  the  location  of  the  railroad 
was  not  established  through  the  City  till  after 
the  subscription.  (2)  That  the  company  was 
not  chartered  to  construct,  and  was  not,  at  the 
date  of  the  subscription,  constructing  a  rail- 
road to  the  City. 

98*]  •Plaintiffs  demurred  to  the  first  answer, 
and  the  demurrer  was  sustained  by  the  court; 
and  to  the  second  defense  they  replied  that  the 
Company  located  their  railroad  through  the 
City  before  the  bonds  were  delivered,  and  the 
defendants  demurred  to  the  replication,  but 
the  court  overruled  the  demurrer. 

Concluding  statement  of  the  record  is,  that 
"The  said<Sty,  not  desiring  to  controvert  the 
facts  stated  in  said  reply,  but  admitting  the 
same,"  judgment  is  rendered  for  the  plaintiffs. 

Second  judgment  set  up  in  the  replication, 
was  rendered  m  the  Circuit  Court  of  the  United 
States,  in  a  suit  on  another  set  of  the  coupons 
attached  to  the  same  fifty  bonds,  and  the  dec- 
laration alleged  that  the  defendants,  by  virtue 
of  the  power  conferred  in  their  charter,  did  law- 
fully and  in  due  form  execute  and  issue  the 
bonds  under  the  seal  of  the  Corporation,  and 
that  the  plaintiffs,  for  a  valuable  consideration, 
became  the  legal  holders  and  bearers  of  the 
same,  and  of  the  coupons  thereto  attached. 

Special  demurrer  to  the  declaration  was 
filed  by  the  defendants,  and  they  showed  for 
cause,  among  other  things,  that  it  did  not  allege 
that  the  bonds  were  issued  in  pursuance  of 
«uch  a  note  of  the  inhabitants  of  the  City  as 
the  charter  required.  Both  parties  were  heard, 
and  the  court  overruled  the  demurrer  and  gave 
judgment  against  the  defendants  for  the 
amount  of  the  coupons,  with  interest.  Inspec- 
tion of  those  records,  therefore,  shows  that  the 
several  questions  involved  in  the  present  suit,  as 
to  the  vcuidity  of  the  bonds,  the  time  and  place  of 
the  location  of  the  railroad,  and  the  alleged  fail- 
ure to  secure  the  antecedent  assent  of  a  majority 
of  the  qualified  voters  of  the  City,  were  all  put  in 
issue  in  those  cases.  They  were  not  only  put 
in  issue  but  they  were  determined,  unless  it  be 
denied  that  the  effect  of  a  demurrer  to  the 
declaration  or  other  pleadings,  is  that  it  admits 
all  such  matters  of  fact  as  are  sufficiently 
pleaded.  Such  a  denial,  if  made,  would  be  en- 
titled to  no  weight,  as  it  is  a  rule  universally 
acknowledged.  1  Williams  Saund.  337,  n.  3; 
Stoph.  PI.  155;  1  :,aund.  PI.  and  Ev.  952;  1 
(^hit.  PI.  662. 

99*1     •Foundation  of  the  rule  is  that  the  party 
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demurring,  having  had  his  option  to  plead  or 
demur,  shall  be  taken,  in  adopting  the  latter 
alternative,  to  admit  that  he  has  no  ground  for 
denial  or  traverse.  Manchester  Bk.  v.  Buckner, 
20  How.  108,  15  L.  ed.  862. 

On  the  overruling  of  a  demurrer,  the  general 
rule  is  that  judgment  for  the  plaintiff  is  final  if 
the  merits  are  involved,  but  a  jud'^ment  that  a 
declaration  is  bad,  cannot  be  pleaded  as  a  bar 
to  a  good  declaration  for  the  same  cause  of  ac- 
tion, because  such  a  judgment  is  in  no  just  sense 
a  judgment  upon  the  merits.  Oilman  v.  Rives, 
10  Pet.  298.  Other  exceptional  cases  might  be 
named,  but  it  is  unnecessary,  as  none  of  them 
can  have  any  bearing  on  this  case.  Richardson 
V.  Boston,  24  How.  188,  16  L.  ed.  025. 

Taken  as  a  whole,  the  pleadings  of  the  de- 
fendants in  the  respective  cases  amounted  to  a 
demurrer  to  the  respective  declarations,  and  the 
substantial  import  of  the  decision  of  the  court 
in  each  case  was,  that  the  declaration  was  suf- 
ficient to  entitle  the  plaintiffs  to  judgment, 
beyond  Question  they  were  judgments  on  the 
merits,  although  rendered  on  demurrer;  and  in 
such  case  the  well  settled  rule  is  that  every 
material  matter  of  fact  sufliciently  pleaded  is 
admitted. 

Since  the  resolution  in  Ferrer's  Case,  0  Rep. 
7,  the  general  principle  has  always  been  con- 
ceded, that  when  one  is  barred  in  any  action, 
real  or  personal,  by  judgement  on  demurrer, 
confession  or  verdict,  he  is  barred  as  to  that 
or  the  like  action  of  the  like  nature  for  the 
same  thing  forever. 

Objection  was  taken  in  the  case  of  Bouchaud 
V.  Dias,  3  Den.  244,  that  the  former  judgment 
between  the  parties  could  not  be  a  bar  to  the 
subsequent  action,  because  it  was  rendered  on 
demurrer  to  the  defendant's  plea,  but  the  court 
held  that  it  made  no  difference  in  principle 
whether  the  facts  upon  which  the  court  pro- 
ceeded were  proved  by  competent  evidence,  or 
whether  they  were  admitted  by  the  parties;  and 
they  also  held  that  an  admission,  by  way  of  de- 
murrer to  a  pleading,  in  which  the  facts  are  al- 
leged, must  be  just  as  available  to  'the  [*ioo 
opposite  party  as  though  the  admission  had 
been  made  ore  tenus  before  a  jury.  Perkins  v. 
Moore,  16  Ala.  17;  Robinson  v.  Howard,  5  Cal. 
427  Reference  to  cases  decided  in  other  juris- 
dictions, however,  is  unnecessary,  as  this  court 
decided  in  the  case  of  Clearwater  v.  Meredith,  1 
Wall.  43,  17  L.  ed.  609,  that  on  demurrer  to 
any  of  the  pleadings  which  are  in  bar  of  the 
action,  the  judgment  for  either  party  is  the 
same  as  it  would  have  been  on  an  issue  of  fact 
joined  upon  the  same  pleading,  and  found  in 
favor  of  the  same  party.  Christmas  v.  Russell, 
5  Wall.  303,  18  L.  ed.  479;  Nowlan  v.  Geddes,  1 
East,  634. 

Defense  of  a  former  judgment  rendered  upon 
general  demurrer  to  the  declaration  was  also  set 
up  in  the  case  of  Goodrich  v.  The  City,  5  Wall. 
573,  18  L.  ed.  512,  and  this  court  held  that  it 
was  a  good  answer  to  the  suit,  although  the 
appellant  insisted  that  it  was  not,  because  the 
judgment  was  rendered  on  demurrer. 

8.  Unsupported  as  the  second  proposition  of 
the  defendants  is,  as  to  the  theory  of  fact  on 
which  it  is  based,  it  will  not  require  any  ex- 
tended consideration.  Much  doubt  and  perhaps 
uncertainty  exist  in  judicial  decisions  as  to  the 
limits,  in  certain  cases,  within  which  the  con- 
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elusive  effect  of  a  judgment  is  confined  by  law  as 
•expressed  in  the  maxim.  Nemo  debet  bis  vex- 
an  pro  una  et  eadem  causa,  and  also  as  to  the 
manner  in  which  the  former  judgment  in  that 
«lass  of  cases  should  be  taken  advantage  of  by 
toe  party.  Broom,  Max.  (4th  ed.),  321;  Spar- 
ry's  Caae^  6  Rep.  61. 

But  it  is  believed  that  the  case  at  bar  may  be 
decided  without  encountering  any  of  those  con- 
flicting opinions,  as  they  occur  chiefly  where 
the  party  claiming  the  benefit  of  the  former 
judgment  failed  to  plead  it  at  the  first  oppor- 
tunity, or  where  no  such  opportunity  was  pre- 
««nted,  and  it  was  introduced  under  the  general 
issue.  Decisions  made  in  such  cases  were  cited 
at  the  argument,  but  they  afford  very  little  aid 
in  the  solution  of  any  question  arising  in  this 
record.  Remark  should  also  be  made,  that  the 
ioi*j  several  replications  *set  up  the  former 
judgments,  not  merely  as  settling  some  col- 
lateral fact  involved  in  the  case,  but  as  having 
determined  the  entire  merits  of  the  controversy 
involved  in  the  pleadings.  Stafford  v.  Clark,  2 
Bing.  377. 

Such  a  case  falls  directly  within  the  rule  that 
the  judgment  of  a  court  of  concurrent  jurisdic- 
tion, or  one  in  the  same  court  directly  on  the 
point,  is,  as  a  plea,  a  bar,  and  conclusive  be^ 
tween  the  same  parties  upon  the  same  matter 
directly  in  question  in  a  subsequent  action. 
Kez  T.  Duchess  of  Kingston,  20  St.  Tr.  538. 

When  not  pleaded,  but  introduced  as  evi- 
dence under  the  general  issue,  the  judgment,  it 
was  said  in  that  case,  was  equally  conclusive 
between  the  parties ;  but  that  point  will  not  be 
considered  in  this  case,  as  it  is  in  no  manner 
involved  in  the  pleadings.  Express  determina- 
tion of  the  court,  also,  in  the  case  of  Outram  v. 
Morewood,  3  East,  357,  was,  that  the  rule  that 
a  recovery  in  one  action  is  a  bar  to  another,  is 
not  confined  to  personal  actions  alone,  but 
that  it  extends  to  all  actions,  real  as  well  as 
personaL 

Repeated  decisions  established  the  rule,  in 
the  early  history  of  the  common  law,  that 
where  a  judgment  was  rendered  on  the  merits 
it  barred  all  other  personal  suits,  except  such 
as  were  of  a  higher  nature,  for  the  same  cause 
of  action.     Hitchin  v.  Campbell,  2  W.  Bl.  831. 

Judgment  in  a  writ  of  entry  is  not  a  bar  to  a 
writ  of  right;  but  the  meaning  of  the  rule  is, 
that  each  species  of  judgment  is  equally  con- 
clusive upon  its  own  subject-matters  by  way  of 
bar  to  future  litigation  for  the  thing  thereby 
decided.    Hence,  the  verdict  of  a  jury,  followed 
by  a  judgment  or  a  decree  in  chancery,  as  held 
by  this  court,  puts  an  end  to  all  further  con- 
troversy   between    the    parties    to   such    suit, 
and  it  has  already  appeared  that  a  judgment 
for  either  party  on  demurrer  to  a  pleading  in- 
Tolring  the  merits,  is  the  same  as  it  would  have 
been  on  an  issue  of  fact,  joined  upon  the  same 
pleading,  and  found  in  favor  of  the  same  party. 
Hopkins  v.  Lee,  6  Wheat.   113;   Lawrence  v. 
Hunt,  10  Wend.  83;  Wood  v.  Jackson,  8  Wend. 
9;  Yoang  v.  Black,  7  Cranch.  565. 
loa*  J     ^Determination  of  this  court,  in  the  case 
of  Aspden  v.  Nixon,  4  How.  467,  was,  that  a 
Judgment  or  decree,  in  order  that  it  may  be  set 
np  as  a  bar,  must  have  been   rendered  by  a 
oiiurt  of  competent  jurisdiction  upon  the  same 
•object -matter,  between  the  same  parties,  and 
for  the  same  purpose ;  and  in  the  case  of  Packet 
7  Waix.  U.  8.,  Book  19. 


Co.  v.  Sickles,  24  How.  341,  16  L.  ed.  653,  the 
decision  was,  that,  "the  essential  conditions 
under  which  the  exception  of  the  res  judicata 
becomes  applicable  are  the  identity  of  the 
thing  demanded,  the  identity  of  the  cause  of 
the  demand,  and  of  the  parties  in  the  character 
in  which  they  are  litigants."  Attempt  was 
made  in  that  case,  as  in  this,  to  maintain  that 
the  judgment  in  the  first  suit  could  not  be  held 
to  be  an  estoppel,  unless  it  was  shown  by  the 
record  that  the  very  point  in  controversy  was 
distinctly  presented  by  an  issue,  and  that  it 
was  explicitlv  found  by  the  jury;  but  the 
court  held  otherwise,  and  distinctly  overruled 
that  proposition,  although  the  defense  of  estop- 
pel failed  for  other  reasons. 

Courts  of  justice,  in  stating  the  rule,  do  not 
always  employ  the  same  language;  but  where 
every  objection  urged  in  the  second  suit  was 
open  to  the  party  within  the  legitimate  scope  of 
the  pleadings  in  the  first  suit,  and  might  have 
been  presented  in  that  trial,  the  matter  must 
be  considered  as  having  passed  in  rem  judica- 
tam,  and  the  former  judgment  in  such  a  case 
is  conclusive  between  the  parties.  Greathead 
V.  Bromley,  7  T.  R.  455;  Broom,  Max.  (4th 
ed.),  324. 

Except  in  special  cases,  the  plea  of  res  judicata, 
says  Taylor,  applies  not  only  to  points  upon 
which  the  court  was  actually  required  to  form 
an  opinion  and  pronounce  judgment,  but  to 
every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time.  2  Taylor,  £▼. 
sec.  1513;  Henderson  ▼.  Henderson,  3  Hare,  115. 

Substantially  the  same  rule  was  laid  down  in 
the  case  of  Outram  v.  Morewood,  3  East,  346, 
in  which  the  court  said  that  "a  recovery  in  one 
suit  upon  issue  joined  on  a  matter  of  title,  is 
•equally  conclusive  upon  the  subject-mat-  ['loj 
ter  of  such  title"  in  any  subsequent  action,  as 
an  estoppel. 

Better  opinion  is,  that  the  estoppel,  where 
the  judgment  was  rendered  upon  the  merits, 
whether  on  demurrer,  agreed  statement  or 
verdict,  extends  to  every  material  allegation  or 
statement  which,  having  been  made  on  one  side 
and  denied  on  the  other,  was  at  issue  in  the 
cause,  and  was  determined  in  the  course  of  the 
proceedings.    2  Sm.  Lead.  Cas.  6th  ed.  787. 

The  allegation  in  the  case  of  Ricardo  v.  Gar- 
cias,  12  CI.  &  Fin.  400,  was,  that  the  matters 
in  issue  on  the  second  suit  were  the  same,  and 
not  in  any  respect  different  from  the  matters  in 
issue  in  the  former  suit,  and  the  House  of  Lords 
held  that  the  plea  was  sufficient — evidently  de- 
ciding that  nothing  was  open  in  the  second  suit 
which  was  within  the  scope  of  the  issue  in  the 
former  trial.  Stevens  v.  Hughes,  7  Casey,  381. 
Properly  construed,  the  opinion  of  this  court  on 
this  point  in  the  case  of  The  Packet  Co.  v.  Sick- 
les, 5  Wall.  592,  18  L.  ed.  553,  is  to  the  same 
effect,  as  plainly  appears  in  that  part  of  it  in 
which  the  court  say  that  if  the  record  of  the 
former  trial  shows  that  the  verdict  could  not 
have  been  rendered  without  deciding  the  partic- 
ular  matter  in  question,  it  will  be  considei^d  as 
having  settled  that  matter  as  to  all  future  ac- 
tions between  the  parties.  Applying  that  rule 
to  the  case  at  bar,  it  is  clear  that  a  judgment 
rendered  on  demurrer  settles  every  matter 
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vrhich  was  well  alleged  in  the  pleadings  of  the 
opposite  party. 

0.  Separate  examination  of  the  authorities 
cited  by  the  defendants,  in  view  of  their  num- 
ber, is  impracticable,  but  it  will  appear,  if  they 
are  carefully  read  and  rightly  appli^l,  that 
they  do  not  support  the  proposition  under  con- 
sideration. On  the  contrary,  the  decision  of 
the  court  in  the  case  of  Gilbert  v.  Thompson,  0 
Gush.  348,  is,  that  a  judgment  in  a  former  ac- 
tion is  conclusive  where  the  same  cause  of  ac- 
tion was  adjudicated  between  the  same  parties, 
or  the  same  point  was  put  in  issue  on  the  rec- 
ord and  directly  found  by  the  verdict  of  a  jury ; 
and  the  case  of  Merriam  v.  Whittemore,  5  Gray, 
X04*]  310,  is  precisely  to  the  'same  effect. 
Unguarded  expressions  are  found  in  the  opin- 
ions in  the  case  of  Garter  v.  James,  13  Mees.  & 
Wels.  137,  but  the  decision  turned  upon  the 
point  that  the  cause  of  action  was  not  the  same 
m  the  pending  suit  as  that  litigated  in  the  for- 
mer action.  For  these  reasons  our  conclusion 
is  that  the  decision  of  the  circuit  court  in  sus- 
taining the  demurrer  of  the  plaintiffs  to  the 
rejoinder  of  the  defendants  was  correct,  and 
that  the  plaintiffs  were  thereupon  entitled  to 
judgment. 

10.  In  such  cases,  where  the  sura  for  which 
judgment  should  be  rendered  is  uncertain,  the 
rule  in  the  Federal  Gourts  is  that  the  damages 
shall,  if  either  of  the  parties  request  it  be  as- 
sessed by  a  jury.  1  Stat,  at  L.  87,  §  26;  Ren- 
ner  v.  Marshall,  1  Wheat.  218;  Mayhew  v. 
Thatcher,  6  Wheat.  129. 

But  if  the  sum  for  which  judgment  should 
be  rendered  is  certain,  as  where  the  suit  is  upon 
a  bill  of  exchange  or  promissory  note,  the  com- 
putation may  be  made  by  the  court,  or  what  is 
more  usual,  by  the  clerk;  and  the  same  course 
may  be  pursued  even  when  the  sum  for  which 
judgment  should  be  rendered  is  uncertain  if 
neither  party  request  the  court  to  call  a  jury 
for  that  purpose.  Gommon  law  rules  were  sub- 
stantially the  same,  except  that  "the  court 
themselves  might,  in  a  large  class  of  cases,  if 
they  pleased,  assess  the  damages  and  thereupon 
give  fmal  judgment."  2  Saund.  PI.  and  Ev. 
218;  2  Arch.  Pr.  709. 

Evidently  a  jury  in  this  case  was  not  neces- 
sary, but  it  was  not  error  to  hear  proofs  under 
the  submission,  as  both  parties  assented  to  the 
course  pursued. 

Exceptions  were  taken  to  the  ruling  of  the 
court  in  allowing  interest  upon  the  coupons, 
and  the  bill  of  exceptions  states  that  the  excep- 
tion of  the  defendants  was  allowed,  but  it  does 
not  state  what  amount  of  interest  was  included 
in  the  judgment,  nor  give  the  basis  on  which 
it  was  computed.  Judging  from  the  amount 
of  the  sum  found  due,  it  is,  perhaps,  a  neces- 
sary inference  that  interest  was  allowed  on  each 
coupon  from  the  time  it  fell  due  to  the  date  of 
the  judgment,  and  if  so,  the  finding  was  correct. 
X05*]  *Bond8  and  coupons  liKe  these,  by  uni- 
versal usage  and  consent,  have  all  the  qualities 
of  commercial  paper.  Mercer  Co.  v.  Hackett,  1 
Wall.  83,  17  L.  ed.  548;  Meyer  v.  Muscatine,  1 
Wall.  384,  17  L.  ed.  564.  Goupons  are  written 
contracts  for  the  payment  of  a  definite  sum  of 
money,  on  a  given  day,  and  being  drawn  and  . 
executed  in  a  form  and  mode  for  the  very  pur- 
pose that  they  may  be  separated  from  the 
bonds,  it  is  held  that  they  are  negotiable,  and  | 
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that  a  suit  may  be  maintained  on  them  with- 
out  the  necessity  of  producing  the  bonds  to 
which  they  were  attached.  Knox  Go.  v.  Aspin- 
wall,  21  How.  544.  16  L.  ed.  210;  White  v. 
Raihroad,  21  How.  575,  16  L.  ed.  221;  McCoy  v. 
Go.  of  AVash.  7  Am.  Law  Reg.  193;  Pars.  Bills 
&  N.  115.  Interest,  as  a  general  rule,  is  due 
on  a  debt  from  the  time  that  payment  is  un* 
justly  refused,  but  a  demand  is  not  necessary 
on  a  bill  or  note  payable  on  a  given  da,v. 
Vose  v.  Philbrook,  3  Story,  336;  HoUingswortb 
V.  Detroit,  3  McLean,  472.  Being  written  con- 
tracts for  the  payment  of  money,  and  negotiable 
because  payable  to  bearer  and  passing  from 
hand  to  hand,  as  other  negotiable  instrument s, 
it  is  quite  apparent  on  general  principles  that 
they  should  draw  interest  after  payment  of 
the  principal  is  unjustly  neglected  or  refused. 
Delafield  v.  Stephens,  2  Hill,  177;  Williams  v. 
Sherman,  7  Wend.  112.  Where  there  is  a  con- 
tract to  pay  money  on  a  day  fixed,  and  the 
contract  is  broken,  interest,  as  a  general  rule, 
is  allowed,  and  that  rule  is  universal  in  respect 
to  bills  and  notes  payable  on  time.  2  Pars. 
Bills  &  N.  393.  Governed  by  that  rule  this 
court,  in  the  case  of  Gelpcke  v.  Dubu(iue,  I 
Wall.  206,  17  L.  ed.  525,  held  that  the  plaintiff, 
in  a  case  entirely  analogous,  was  entitled  to 
recover  interest.  Thompson  v.  Lee  Go.  3  Wall, 
332,  18  L.  ed.  178. 

Necessity  for  remark  upon  the  other  excep- 
tions is  superseded  by  what  has  already  been 
said  in  respect  to  the  plaintiff^s  demurrer. 

Judgment  affirmed,  with  costs. 

Mr.  Justice  Miller,  dissenting: 

The  doctrine  of  estoppel  by  a  former  judg^ 
ment  between  the  same  parties,  is  one  of  the 
most  beneficial  principles  of  our  jurisprudence, 
and  has  been  less  affected  by  legislation 
*than  almost  any  other.  But  its  effect  [*xo6 
is  to  prevent  any  turther  inquiry  into  the 
merits  of  the  controversy.  Hence,  with  all  the 
salutary  influence  which  it  exerts  in  giving 
permanence  to  established  rights,  in  putting  an 
end  to  angry  contests,  and  preserving  tran- 
quillity in  society,  it  can  only  be  justifie*! 
on  the  ground  that  the  precise  point,  either  of 
law  or  of  fact,  which  is  presented  in  the  suit 
where  the  estoppel  is  pleaded,  had  been  previ- 
ously decided  between  the  same  parties  or 
their  privies,  by  a  court  of  competent  jurisdic- 
tion. The  principle  is  equally  available  and 
potent  whether  it  is  set  up  by  a  defendant  as 
an  answer  to  a  cause  of  action,  or  by  a  plain- 
tiff to  prevent  the  same  defense  being  used  in 
the  second  suit  that  was  decided  against  in  the 
first.  In  the  former  case,  it  must  appear  that 
the  cause  of  action  in  the  second  suit  was  the 
same  that  it  was  in  the  first  suit,  or  depended 
on  precisely  the  same  facts.  In  the  latter 
case  it  must  appear  that  the  defense  set  up  in 
the  second  suit  was  the  same  defense,  or  in 
other  words,  consisted  of  the  same  facts  or 
points  of  law  as  that  which  was  passed  upon 
in  the  first  suit. 

It  is  true  that  some  of  the  earlier  cases  speak 
as  if  everything  which  might  have  been  decided 
in  the  first  suit  must  be  considered  concluded 
by  that  suit.  But  this  is  not  the  doctrine  of 
the  courts  of  the  present  day,  and  no  court  haa 
given  more  emphatic  expression  to  the  modern 
rule  than  this.    That  rule  is,  that  when  a  for- 
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mer  judgment  is  relied  on,  it  must  appear  from 
the  record  that  the  point  in  controversy  was 
necessarily  decided  in  the  former  suit,  or  be 
made  to  appear  by  extrinsic  proof  that  it  was 
in  fact  decided.  This  is  expressly  ruled  no  less 
than  three  times  within  the  last  eight  years  by 
this  court,  to  wit:  in  Steam  Packet  Co.  v. 
Sickles,  24  How.  333,  16  L.  ed.  650,  5  Wall.  580, 
18  L.  ed.  550;  Miles  v.  Caldwell,  2  Wall.  35,  17 
L.  ed.  755.  The  principle  asserted  in  these  de- 
cisions is  supported  by  an  array  of  authority 
which  I  will  not  stop  to  insert  here,  but  which 
may  be  found  well  digested  and  arranged  in  the 
notes  of  Hare  and  Wallace  to  the  Duchess  of 
Kingston's  Case,  2  Sm.  Lead.  Cas.  791,  et  seq. 

The  opinion  just  read  asserts,  a  different  rule, 
107* j  and  insists  *that  whatever  might  have 
been  fairly  within  the  scope  of  the  pleadings  in 
the  former  suit,  must  be  held  as  concluded  by 
the  judgment. 

In  the  case  before  us,  the  second  plea  clearly 
and  distinctly  avers  that  the  bonds,  which  are 
the  foundation  of  plaintiff's  action,  were  issued 
without  any  good  or  valuable  consideration, 
and  that  this  fact  was  known  to  the  plaintiffs 
when  they  received  them.  I  have  examined 
in  vain  all  the  pleas  filed  by  defendants  in  the 
former  suit  to  discover  any  plea  which  set  up 
this  defense,  or  which  raised  such  an  issue  that 
the  want  of  consideration  must  have  been 
passed  upon  in  deciding  the  case.  Nor  can  I 
discover  any  plea  under  which  it  might  have 
been  decided.  Here,  then,  is  a  distinct,  sub- 
stantial defense  to  the  bonds  sued  on,  sufficient 
to  defeat  the  action,  which  was  never  presented 
to  the  court  in  the  former  action  and,  there- 
fore, never  decided;  and  I  am  of  opinion  that 
the  former  suit  did  not  conclude  defendants' 
right  to  have  this  matter  inquired  into  in  this 
action. 


KDWARD  W.  BURBANK,  Plff.  in  Err., 

V. 

EDMOND  B.  BIGELOW. 

Objection  to  want  of  parties,  when  too  late — 
objection  must  first  be  made  in  court  below, 
or  it  will  not  be  available  here. 

It  Is  too  late,  on  the  day  set  for  trial,  to  move 
that  tbe  suit  be  dismissed,  because  a  partner  of 
plslntlff,  in  the  transaction  which  is  the  loundatlon 
of  the  saitt  was  not  made  a  plaintiff  in  the  case. 

Defendant  cannot  go  to  trial  before  a  Jary  on  the 
fScts  of  a  case  Involving  fraud,  and  let  it  proceed 
to  jodipnent  on  the  verdict,  and  then  raise  the 
qvestlon  for  the  first  time  in  this  court,  that  the 
SfetloD  Is  one  of  equitable  cognizance. 

[No.  36.] 

Argued  Mar.  26,  1868.    Decided  Jan.  11,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
BigeJow,  the  plaintiff  below,  one  of  the  part- 
ners of  the  firm  of  Bigelow  &  Burbank  (T.  S. 
Bnrb*nk),  filed  his  petition  in  the  Circuit  Court 
of  the  United  States  for  the  State  of  Louisiana, 
nninst  Edward  W.  Burbank,  the  brother  of 
his  partner;  and  also  against  his  partner,  T.  S. 
Bmbank  charp^ing  fraud  between  the  two 
Bnrbanks  to  defeat  his  rights,  and  claiming 
that  Edward  W.  Burbank  owed  the  firm  of 
Bigelow  &  Burbank  a  certain  sum  of  money, 
one  half  of  which  he  asks  that  the  court  compel 
Edward  W.  Burbank  to  pay  to  him. 
7  Waix. 


T.  S.  Burbank,  before  answering,  filed  a  per- 
emptory exception,  and  the  suit  was  dismissed 
as  to  him. 

Edward  W.  Burbank,  after  a  general  answer 
of  denial,  also  filed  a  peremptory  exception. 
The  court  overruled  this  peremptory  exception 
on  the  ground  that  it  "came  too  late." 

The  case  went  to  the  jury,  and  a  verdict  was 
rendered  for  $13,864.34  in  favor  of  the  plain- 
tiff', Bigelow;  whereupon  the  defendant  sued 
out  his  writ  of  error. 

Messrs.  C.  Gushing  and  W.  W.  Boyce,  for 
appellant : 

The  action  in  this  case  is  brought  by  on» 
partner  against  a  debtor  of  the  partnership, 
the  other  partner  not  being  joined  in  the  ac- 
tion. It  is  submitted  that  no  such  action  can 
be  maintained.  This  is  so  clearly  the  case  in 
courts  of  common  law,  that  it  is  not  deemed 
necessary  to  cite  authorities.  Nor  can  such  ac- 
tion be  maintained  by  the  Louisiana  practice.. 

Cutler  v..  Cochran,  13  La.  482;  Hyde  v. 
Brashear,  19  Ia.  402;  Babcock  v.  Same,  19* 
La.  404;  Crozier  v.  Hodge,  3  La.  358;  Dick  v. 
Dunlap,  1  Rob.  La.  54;  Shipman  v.  Hickman, 
9  Rob.  La.  149;  Halliman  v.  CUrk,  4  La.  Ann. 
180;  Robb  v.  Bailey,  13  La.  Ann.  457;  Rugely 
V.  Gill,  15  La.  Ann.  509. 

The  omission  to  join  the  proper  partners  a» 
defendants  is  not  a  matter  of  form,  but  law;, 
and  the  partner  sued  may  have  the  case  dis- 
missed.   Dougart  v.  Desangle,  10  Rob.  430. 

If  it  appear  on  the  pleading  that  another 
should  have  been  joined,  who  had  been  omit- 
ted, the  defendant  may  demur,  arrest  the  judg> 
ment  or  bring  a  writ  of  error. 

Breedllove  v.  Nicolet,  7  Pet.  418;  Wilson  t» 
Lenox,  1  Cranch,  194;  U.  S.  Bank  v.  Smith,  11 
Wheat.  171;  Suydam  v.  Williamson,  20  How. 
433,  15  L.  ed.  980;  Fami  v.  Tesson,  1  Black,  309, 

17  L.  ed.  67 ;  Rogers  v.  Burlington,  3  Wall.  661, 

18  L.  ed.  ^;  Bennett  v.  Butterworth,  11  How. 
669;  Slacum  v.  Pomeroy,  6  Cranch,  221;  Gar- 
land V.  Davis,  4  How.  131;  Cohens  v.  Virginia, 
6  Wheat.  410. 

It  is  submitted,  therefore,  that  the  judgment 
in  this  case  should  be  arrested,  without  refer- 
ence to  the  peremptory  exception  filed  by  the 
defendant  below. 

But  it  is  clear  that  exception  was  in  time, 
and  should  have  been  admitted  by  the  judge  on 
the  trial.  See  Tutrix  v.  Porte,  18  La.  Ann.  456, 
in  which  case  the  court  says:  ''An  exception 
that  plaintiff  is  absolutely  without  right  to 
stand  in  judgment  may  be  impleaded  at  any 
stage  of  the  proceedings."  See  article  346, 
Code  of  Practice  of  Louisiana,  which  declares 
that  "Peremptory  exceptions  founded  in  law 
may  be  pleaded  in  every  stage  of  the  action 
previous  to  the  definitive  judgment,  but  they 
must  be  pleaded  specially,  and  sufficient  time 
allowed  to  adverse  party  to  bring  his  evidence.** 
The  peremptory  exception  in  this  case  was 
founded  in  law,  and  sufficient  time  allowed  the 
adverse  party  to  bring  his  evidence,  because  the 
facts  set  forth  in  the  peremptory  exception 
were  set  forth  in  plaintiff's  petition. 

Mr.  Thomas  J.  Durantt  for  defendant  in 
error: 

The  exception  of  the  plaintiff  in  error,  de- 
fendant below,  £.  W.  Burbank,  was  nothinc^ 
of  this  sort;  it  came,  therefore,  too  late,  and 
the  judge  properly  overruled  it. 
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Tanner  t.  King,  10  La.  Ann.  485;  Brewer  v. 
Cook,  11  La.  Ann.  637;  La.  Code,  332,  333,  343, 
344. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  case  of  Breedlove  v.  Nicolet,  7  Pet.  418, 
disposes  of  the  only  question  raised  by  the  rec- 
ord in  the  present  case. 

That  was  an  action  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
brought  by  Nicolet  &  Siggs  as  partners;  in 
which,  jafter  issue  taken  on  pleas  in  bar  of 
the  action,  the  defendants,  on  the  day  set  for 
trial,  filed  a  plea  averring  that  Musson  and  oth- 
ers were  also  partners  with  plaintiffs,  and  citi- 
zens of  Louisiana.  The  plea  was  stricken  out 
by  order  of  the  court,  on  the  ground  that  it 
came  too  late.  This  court  held  that  such  action 
was  within  the  discretion  of  the  circuit  court, 
and  would  not  be  revised. 

In  the  caae  before  us,  the  defendant  below, 
plaintiff  in  error,  filed  his  peremptory  excep- 
tion after  the  case  was  at  issue,  and  on  the  day 
that  it  was  set  for  trial  before  a  jury,  prayed 
that  the  suit  should  be  dismissed,  because  T. 
S.  Burbank,  a  partner  with  plaintiff  in  the 
transaction  which  is  the  foundation  of  this 
suit,  was  not  made  a  plaintiff  in  the  case.  The 
court  overruled  this  exception  on  the  ground 
that  it  came  too  late.  We  were  at  first  inclined 
to  distinguish  the  two  cases  under  the  idea 
that  the  plea  in  the  first  case  rested  on  the  citi- 
zenship of  the  partners  not  joined  in  the  suit, 
who,  if  joined,  would  have  defeated  the  juris- 
diction of  the  court.  But  it  is  expressly  said 
in  the  opinion,  that  "the  plea  is  to  be  con- 
sidered as  if  the  averment,  that  Musson  and 
others  were  citizens  of  Louisiana,  had  not 
been  contained  in  it." 

The  point  ruled  in  that  case  is  identical  with 
the  one  presented  here,  and  that  decision  must 
govern  this. 

The  objection,  that  the  matter  of  plaintiff's 
demand  is  one  of  equitable  cognizance  in  the 
Federal  Courts,  cannot  prevail.  No  such  objec- 
tion was  raised  in  the  court  below,  at  any 
stage  of  the  proceedings;  and  it  cannot  be  per- 
mitted to  a  defendant  to  go  to  trial  before  a 
jury  on  the  facts  of  a  case  involving  fraud,  and 
let  it  proceed  to  judgment  on  the  verdict,  with- 
out any  attempt  to  assert  the  equitable  char- 
acter of  the  suit,  and  then  raise  that  question 
for  the  first  time  in  this  court. 

As,  the  record  raises  no  other  question  for 
our  consideration,  the  judgment  of  the  Circuit 
Court  is  affirmed. 


WILLIAM  F.  DAVIDSON,  Plff.  in  Err, 

V. 

JACOB  L.  STARCHER; 

SAME  V.  JOHN  KING, 

and 

SAME  V.  THOMAS  McMAHON. 

Jurisdiction    over    state    judgment— case    dis 

missed. 


Not*. — What  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federal  ques- 
tion in  order  to  confer  lurlsdictlon  on  the  United 
States  Supreme  Court  of  a  writ  of  error  to  a  state 
court— see  note,  63  L.B.A.  471. 

5* 


This  court  has  no  Jurisdiction  to  review  a  Judi?- 
ment  of  a  state  court,  in  an  action  to  recover 
damages  resulting  from  the  explosion  of  n  Hteam- 
boat  boiler. 

Where  the  record  shows  that  no  question  under 
the  2f>th  section  of  the  Judiciary  Act  was  parsed 
upon  by  the  state  court,  no  ground  appears  of  Ju- 
risdiction in  this  court  over  the  Judgment,  and  the 
writ  of  error  must  be  dismissed  for  want  of  Juris- 
diction. 

[Nos.  329,  330,  331.] 

Argued  Jan.  8,  1860.        Decided  Jan.  11,  1869. 

IX  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

These  pactions  were  brought  in  one  of  the 
district  courts  of  the  State  of  Minnesota,  by 
the  defendants  in  error,  to  recover  damages  re- 
sulting from  *  the  explosion  of  a  steamboat 
boiler  on  the  Mississippi  River  near  St.  Paul, 
and  judgments  were  obtained  by  the  plaintiffs. 
The  Supreme  Court  of  Minnesota,  on  appeal, 
affirmed  the  judgments;  whereupon  the  defend- 
ants sued  out  this  writ  of  error. 

On  motion  to  dismiss. 

Messrs.  Smith  and  Oilman  and  R.  P.  Spald- 
ing, for  defendants  in  error: 

This  court  can  take  jurisdiction  over  the 
oausea,  only  by  virtue  of  section  25  of  the  Ju- 
diciary Act  of  1789,  1  Stat,  at  L.  85,  and  it 
has  been  repeatedly  decided,  that  to  give  this 
court  jurisdiction  under  said  section  25,  it  must 
appear  on  the  record  itself  to  be  one  of  the 
cases  enumerated  in  that  section.  Mills  v. 
Brown,  16  Pet.  525;  Bank  v.  Buckingham,  6 
How.  317 ;  Smith  v.  Hunter,  7  How.  738. 

It  is  true  that  the  Supreme  Court  of  the  State 
decides  that  the  fact  of  the  explosion  of  the 
boiler  is  prima  facie  evidence  that  it  was  caused 
by  negligence  and  refers  to  5  Stat,  at  L. 
page  396,  sec.  13,  which  they  treat  as  but  an 
affirmance  of  the  common  law.  The  court  also 
decides  that  it  was  negligence  to  permit  the 
water  in  the  boiler  to  fall  below  three  inches 
above  the  flue ;  also  that  carriers  of  passengers 
by  steamboat  are  required  to  employ  licensed 
engineers;  and  refers  to  10  Stat,  at  L.  69, 
sec.  12,  and  p.  67,  sec.  8,  sub.  10.  But  there 
is  nothing  in  this  which  brings  the  cases  within 
the  provisions  of  said  section  25  of  the  Ju- 
diciary Act. 

In  the  first  place,  the  opinion  of  the  court  is 
no  part  of  the  record. 

Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  157;  Mobile 
V.  Eslava,  16  Pet.  234. 

Furthermore,  the  decision  of  the  state  court 
must  be  against  the  claim  set  up  under  the 
law,  etc.,  of  the  United  States,  to  confer  appel- 
late jurisdiction  to  the  court. 

McClung  v.  Silliman,  6  Wheat.  698;  Fulton 
V.  McAffee,  16  Pet.  149;  Walker  v.  Taylor,  5 
How.  64;  Scott  v.  Jones,  6  How.  343;  Reddall 
V.  Bryan,  24  How.  420  (65  U.  S.  XVI.  740); 
Gordon  v.  Caldcleugh,  3  Cranch,  268. 

Mr.  L.  Allis,  for  plaintiflf  in  error. 

[No  brief  is  on  file.] 

Mr.  Chief  Justice  Chase  delivered  the  opinion 
of  the  court: 

In  these  cases  it  appears,  on  looking  into  the 
record,  that  no  question  under  the  25th  section 
of  the  Judiciary  Act  was  passed  upon  by  the 
court.  No  ground  appears,  therefore,  of  juris- 
diction in  this  court  over  the  judgments  of  the 
state  court,  and  the  several  writs  of  error  must 
ht  dismissed  for  want  of  jurisdiction. 
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!•]  ♦^lADELIXE  HEXRIKTTE  GIRARD, 
Marjnierite-  1*.  I-ardy,  Anne  Stephanie  de 
Leutilliac,  and  Alfred  de  Lentilhac,  her  Hus- 
band. Fabriciua  Devars  Dumaine,  a  minor, 
and  Marguerite  Palmire,  a  minor,  by  their 
next  friend.  John  Devars  Dumaine,  all  aliens 
and  subjects  of  the  French,  Appts., 

V. 

TUE  CITY  OF  PHILADELPHIA. 

(See  S.  C.  7  Wall.  1-16.) 

Chancellor,  or  I^egislature,  may  substitute  one 
trustee  for  another — Girard  estate  vested  in 
Philadelphia — change  of  its  limits  or  charter 
does  not  alfect  its  title. 

When  a  trustee  is  unable  longer  to  administer, 
Ibe  charities  or  trusts  do  not  fail,  but  the 
Chantt»llur  will  substitute  another  trustee. 

The  sovorelen.  by  le?litlatlon  (If  needed)  may 
have   the  ch.nrities  properly  administered. 

The  residue  nf  the  estate  ot  Stephen  Girard.  at 
the  time  of  his  death,  was,  by  his  will,  vested  In 
the  4'orporntion  of  Philadelphia  on  valid  legal 
trusts,  which  it  was  fully  competent  to  execute. 

By  the  supplement  to  the  Act  Incorporating 
the  City,  commonly  called  the  "Consolidation 
Act."  the  Identity  of  the  Corporation  is  not  de- 
stroyed. 

The  change  in  Its  name,  the  enlargement  of  Its 
area,  or  increase  in  the  number  of  Its  corporators, 
cannot  affect  Its  title  to  property  held  at  the  time 
of  .«och  change. 

The  Corporation,  under  Its  amended  charter,  has 
every  capacity  to  hold,  and  every  power  and  au- 
thority neces^^ry  to  execute,  the  trusts  of  the  will. 

[No.  24.] 
Argued  Jan.  7,  1800.  Decided  Jan.  18,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Pennsylvania. 

The  case  is  stated  by  the  court. 

Mr.  C.  Ingersoll,  for  the  appellants: 

Mr.  Oirard*s  devise  of  the  remainder  of  the 
residue  of  his  estate  was  not  an  absolute,  but  a 
•trictJy  limited,  devise. 

To  the  questions  before  the  court,  it  matters 
not  whether  the  devise  is  properly  or  improper- 
ly called  by  the  testator  in  his  will,  a  trust. 
-iU  meaning  i.«%  dear  enough.  The  estate  was 
limited,  not  absolute.  The  devisees  took  in 
trust  for  certain  limited  specified  objects,  and 
for  none  other.  It  was  an  office  to  be  per- 
formed by  the  devisee. 

2  Jarm.  Wills,  198;  Lewin,  Trusts,  171,  Vol. 
24,  Law.  Lib. 

Any  expression  in  a  will  showing  the  testa- 
tor's intention,  limits  the  devised  estate  ac- 
cordingly. The  word  "trust"  in  a  will  means 
only  what  is  required  to  effect  the  intentions 
of  the  testator. 

1  Jarm.  796;  2  Jarm.  198.  273;  1  Pow.  Dev. 
223;  Doc  v.  Norton,  11  Mees.  &  W.  923;  Inglis 
T.  .^^ilor's  Snug  Harbor,  3  Pet.  119;  2  Co.  Litt. 
7.  8;  3  Com.  Dig.  W,  Condition,  a,  4;  4  Ibid. 
173,  4;  Estate  by  Devise,  n.  9. 

A  corporation,  being  trustee  of  a  charity,  i? 
looked  upon  in  equity  as  an  individual.  Grant, 
Jorp.  118.  The  college  trustees  and  bene- 
iciaries  were  different  parties.  The  trustee  was 
the  City,  but  the  beneficiaries  were  not  the  City. 
They  were  certain  orphans  to  be  educated  by 
the  City,  at  the  expense  of  the  trust.  Should 
the  City  abuse  the  college  trust,  they  might  be 
removed  by  the  courts,  as  an  individual  might 

XoTK. — Municipal    corporation    as   trustee   of   a 
ehnrlty  -see  note,  14  L.RA.  69.  I 
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\  be,  and  another  trustee  appointed.  That  wa» 
done  in  the  case  of  The  City  of  Coventry,  who 
were  trustees  of  a  charity. 

See  The  Mayor  of  Coventry  v.  The  Atty-Gen, 
7  Bro.  P.  C.  235,  a  case  cited  and  approved  by 
this  court  in  the  Dartmouth'  College  Case,  4 
Wheat.  676,  7;  Dummer  v.  Corp.  of  Chippen- 
ham, 14  Ves.  245. 

The  defendant,  avoiding  Soohan's  Case, 
makes  its  claim,  not  for  the  present  City,  but 
for  the  territory  and  population  of  the  late 
City. 

It  could  plausibly  claim  in  no  other  way. 

BeardswortlT  v.  Torkington,  1  Q.  B.  (N.  S.), 
782;  Atty-Gen.  y.  Vivian,  1  Russ.  226;  Atty- 
Gen.  y.  Grant,  1  P.  Wms.  669;  Plymouth  y. 
Jackson,  15  Pa.  44;  Soohan  y.  Philadelphia,  33 
Pa.  9. 

It  is  a  principle  of  law  that  the  Legislature, 
in  altering  the  franchises,  cannot  affect  indi- 
vidual rights  in  the  case  of  public  more  than 
private  corporations. 

Terret  v.  Taylor,  9  Cranch,  62;  Stormfeltz  v. 
Manor,  etc.  13  Pa.  560;  St.  Louis  v.  Russell,  9 
Mo.  503;  Bailey  v.  Mayor  of  N.  Y.  3  Hill,  631; 
2  Kent,  Com.  275;  Story,  Const.  §  1387. 

The  effect  of  consolidating  the  City  with  the 
county  municipalities  is  to  render  impossible 
the  performance  of  the  municipal  uses  devised. 

Grant  arithmetical  possibility,  since  consoli- 
dation, to  perform  these  municipal  uses  for  the 
benefit  of  the  territory  and  population  of  the 
late  City;  the  devise  was  to  a  municipal  dis- 
cretion of  the  late  City,  and  cannot  be  trans- 
ferred to  the  municipal  discretion  of  the  coun- 
ty. It  comes  within  the  rule  in  cases  of 
grants  or  devises  to  personal  discretion. 

Fontain  v.  Kavenel,  17  How.  386,  16  L.  ed. 
87;  Hibbard  v.  Lamb,  Ambl.  309;  Mercer  Co.  v. 
P.  &  E.  R.  Co.  27  Pa.  402;  Ommanney  v. 
Butcher,  1  Turn.  &  R.  260;  Lee  v.  Young,  2 
You.  &  Col.  532;  Cole  v.  Wade,  16  Ves.  46; 
Bradford  v.  Belfield,  2  Sim.  264;  Hill,  Trust, 
485;   Hillyard  v.  Miller,  10  Pa.  335. 

There  is  a  class  of  English  cases  which  bears 
strongly  against  the  pretension  to  hold  for  ter- 
ritory and  population  and  not  for  the  City. 

Atty-Gen.  v.  WOiitchurch,  3  Ves.  141;  Atty- 
Gen.  v.  Davies,  9  Ves.  535 ;  Chapman  v.  Brown, 
6  Ves.  404;  Blandford  v.  Thackerell,  2  Ves.  Jr. 
239;  Clark  v.  Taylor,  21  Eng.  L.  &  E.  308; 
Grieves  v.  Case,  1  Ves.  Jr.  548. 

The  defendants  say  the  consolidated  charter 
was  imposed  on  them  by  a  legislative  Act,  and 
that  they  cannot  be  held  to  conditions  which 
have  been  made  impossible  by  act  of  law. 

Let  it  be  admitted  that  estates  on  condition, 
originally,  become  absolute  if  afterwards  the 
fulfillment  of  the  condition  be  made  impossible 
by  the  grantor,  or  by  the  act  of  God  or  of  the 
law.  This  is  not  such  a  case.  Though  the  dev- 
isee took  an  estate  limited  or  conditioned  to 
certain  uses,  the  condition  was  not  in  abate- 
ment of  the  gift ;  it  was  the  gift  itself. 

But  is  it  true  in  fact  or  law  that  the  charter 
was  "imposed"  on  the  defendants?  The  evi- 
dence taken  in  the  court  below  shows  the  peti- 
tion for  consolidation  of  the  corporators  to 
the  Legislature  was  accompanied  by  a  draft  of 
the  Consolidation  Act  as  afterwards  passed;  it 
shows  the  approval  of  this  proceetling  of  the 
corporators  by  the  authorities  of  the  Corpora- 
tion; it  shows  the  unanimous  vote  of  the  Phila- 
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delphia  representatives  in  both  branches  of  the 
Legislature,  for  the  Consolidation  Act,  in  the 
form  in  which  it  was  petitioned  for.  A  com- 
parison of  the  draft  accompanying  the  petition 
with  the  Act,  shows  them  to  be  substan- 
tially the  same;  but  if  they  were  substantially 
different,  it  would  be  incumbent  on  the  de- 
fendants to  make  the  difference  avail  them, 
to  show  the  difference  it  is  which  renders 
them  impossible,  since  the  consolidation,  the 
performance  of  these  municipal  uses.  No 
other  difference  could  avail  them.  The  corpo- 
rators and  Corporation  and  their  represent- 
atives in  the  State  Legislature  are  united  to 
procure  the  Act.  If  it  is  not  to  be  regarded 
as  the  devisees'  own  Act,  it  is  because  there  is 
a  fiction  of  law  (fictitione  juris  semper  subsis- 
tit  equitas)  which  prevails  over  the  fact. 

See  The  King  v.  Pasmore,  3  T.  R.  246;  Rex 
V.  Amery,  1  T.  R.  584;  Rex  v.  Barzey,  4  M.  & 
8.  253;  Bagge's  case  (Rolle,  224),  2  Brownl. 
100;  Rex  v.  Askew,  4  Burr.  2200,  1;  Rutter  v. 
Chapman,  8  Mees.  &  W.  1;  Patterson  v.  So- 
ciety, etc.  4  Zab.  397. 

Li  Pennsylvania  the  very  case  has  occurred 
of  an  attempt,  which  was  overruled  by  the 
Supreme  Court,  to  impose  a  municipal  charter 
upon  unwilling  citizens.  It  will  be  found  in 
the  case  of  The  Borough  of  West  PhiU.  5 
Watts  &  S.  281. 

See  Bank  of  U.  S.  v.  Danbridge,  12  Wheat. 
«4. 

There  is  no  ground  for  the  defendants'  po- 
sition, that  this  devise  being  to  a  charitable 
use,  violation  of  the  will  does  not  affect  the 
title  of  the  devisees;  nor  would  the  English  rule 
of  cy  pres  afford  the  least  aid  to  such  a  position. 

The  books  show  that  the  case  never  happened 
where  either  chancery  or  the  parens  patrioe  in- 
terfered to  aid  the  charity,  which  was  likely  to 
fail  by  the  act  of  the  devisee.  To  let  the  dev- 
isee imperil  or  make  uncertain  or  impossible 
the  performance  of  the  testator's  purposes,  and 
then  substitute  his  own,  would  be  a  novelty. 

Atty-Gen.  v.  Whitchurch,  3  Ves.  144;  Atty- 
Gen.  V.  Sir  John  Piatt,  Finch,  222;  Man  v. 
Ballet,  1  Vem.  43;  Atty-Gen.  v.  Margaret,  etc. 

1  Vern.  65,  and  1  Oas.  Eq.  Abr.  9©;  Atty- 
Cen.  V.  Mansfield,  2  Russ.  601;  Atty-Gen.  v. 
Whiteley,  11  Ves.  241;  Ex  parte  Bolton  School, 

2  Bro.  Ch.  662 ;  Crofts  v.  Evetts,  Toth,  61,  62 ; 
Magill  V.  Brown,  Bright,  347;  Atty-Gen.  v. 
Sherborne  Gram.  Sch.  18  Beav.  280;  Atty-Gen. 
▼.  Calvert,  23  Beav.  254;  Atty-Gen.  v.  Rochester, 
6  De  Gex,  M.  A  G.  7OT;  Atty-Gen.  v.  Dean, 
etc.  of  W.  8  H.  of  L.  Cas.  369;  Atty-Gen.  v. 
Painter's  Co.  2  Cox,'fel;  Eq.  Jur.  Story,  1175. 

Upon  these  citations  the  plaintiffs  rely  to 
show  that  the  defendants  are  held  to  the  sub- 
stantial performance  of  these  uses,  being  a 
charity,  as  closely  as  if  they  were  not  a  charity; 
and  that  the  defendants  cannot,  if  they  them- 
selves have  caused  the  trust  to  fail,  or  the  con- 
dition to  become  impossible,  expect  the  aid  of 
equity  in  their  new  position.  The  question  is: 
would  equity  have  countenanced,  before  the 
Consolidation  Act,  the  transfer  of  the  protec- 
tion of  these  uses  from  the  old  City  to  the 
county?  If  not,  equity  will  give  no  counte- 
nance to  their  transfer  afterwards. 

If  there  be,  with  the  aid  of  cy  pres,  the  En- 
glish rule,  as  alleged  by  the  defendants,  that 
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gifts  of  charity  do  not  fail,  the  books  show  that 
in  carrying  it  out  they  make  strange  distinc- 
tions. 

The  following  is  part  of  a  note  of  the  re- 
porter to  the  case  of  Loscomb  v.  Wintringham, 
13  Beav.  89:  "The  following,  amongst  other 
bequests,  have  been  held  void  as  charitable 
gifts:  Benevolent  purposes,  James  v.  Allen,  3 
Mer.  17;  Objects  of  benevolence  and  liberality, 
Morice  v.  Bishop  of  D.  9  Ves.  399,  affirmed,  10 
Ves.  621;  Charitable  or  other  purposes,  Ellis  v. 
Selby,  7  Sim.  352,  and  1  Myl.  &  C.  286;  Benev- 
olent,  charitable  and  religious  purposes,  Wil- 
liams V.  Kershaw,  6  L.  J.  (N.  S.)  ch.  84,  cited 
1  Keen,  232,  and  1  Myl.  &  C.  293-298;  Private 
charity,  Ommanney  v.  Butcher,  1  Turn.  &  Russ. 
260;  For  charitable  or  public  purposes,  or  to 
any  person  or  persons,  as  his  executors  should 
think  fit,  Vezey  v.  Jamson,  1  Sim.  &  St.  69; 
For  such  uses  as  trustees  should  think  fit. 
Fowler  v.  Garlike,  1  Russ.  &  Myl.  232;  To  such 
persons  as  trustees  should  think  proper,  Gibbs 
V.  Rumsey,  2  Ves.  &  B.  295;  To  buying  such 
books  as  might  have  a  tendency  to  promote  the 
interests  of  virtue  and  religion,  and  the  happi- 
ness of  mankind,  iind  distributing  such  books. 
Brown  v.  Yeale,  7  Ves.  50,  note  76,  p.  62,  re- 
ferred to  in  J.  Ves.  406,  10  Ves.  27,  Hargrave  on 
the  Thellesson  Act,  22,  and  2  Jurist.  Aug.  70, 
162,  163;  £6,000  for  a  hospital,  to  increase  until 

it  amounted  to  ,  for  supporting  

boys,  Ewen  v.  Bannerman,  2  Dow.  &  CI.  74;  To 
Roman  Catholic  priests,  for  prayers  for  the  re- 
pose of  the  testatrix's  soul.  West  v.  Shuttle- 
worth,  2  Myl.  &  K.  684;  For  the  relief  of  do- 
mestic distress,  assisting  indigent  but  deserv- 
ing individuals,  or  encouraging  undertakings 
of  general  utility,  Kendall  v.  Granger,  5  Beav. 
301." 

See,  also,  Russell  v.  Kellett,  3  Smale  k  Giff. 
268;  Cherry  v.  Mott,  1  Myl.  &  C.  123;  Atty-Gen. 
V.  Minshull,  4  Ves.  14;  Shelf.  Mort.  048. 

What  are  the  rights  here  of  the  representa- 
tives of  the  testator? 

See  Wheeler  v.  Smith,  9  How.  55;  Fontain 
V.  Ravenel,  17  How.  369,  16  L.  ed.  80;  James  ▼• 
Allen,  3  Mer.  17;  Ommanney  v.  Butcher,  I 
Tur.  &  R.  260 ;  Atty.-Gen.  v.  Sibthorp,  2  Russ. 
&  Myl.  107;  Ellis  v.  Selby,  7  Sim.  352. 

If  any  object  shall  '^appear  to  have  become 
extinct,  the  portion  bequeathed  to  such  object 
must  fall  in^  the  residue  as  a  lapsed  legacy." 

Magill  V.  Brown,  Bright,  396,  as  cited  by  the 
court  in  Fontain  v.  Ravenel,  17  How.  390,  15  L. 
ed.  89;  2  Story,  Eq.  Jur.  §  1156;  Morice  v. 
Bishop  of  Durham,  10  Ves.  635;  Atty-Gen.  v. 
Mayor  of  Galway,  1  Moll.  110;  Atty-Gen.  ▼. 
Shrewsbury,  6  Beav.  230. 

Messrs.  James  Lynde,  Edward  Olmatead  and 
W.  M.  Meredith,  for  defendant  in  error: 

The  validity  of  the  trust  for  the  college  has 
not  been  disputed  by  the  plaintiffs  in  their  bill, 
nor  do  they  deny  that  the  present  defendant  is 
incapable  to  execute  them.  But  they  allege 
that  the  Consolidation  Act  has  made  it  impos- 
sible to  execute  the  tnists  for  municipal  pur- 
poses. 

If  the  defendant  cannot  execute  the  trusts 
for  municipal  purposes,  then  the  whole  trust 
estate  must  be  applied  for  public  purposes  of 
the  college,  even  without  the  express  direction 
to  that  effect* 
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Case  of  Thetford  School,  8  Co.  131 ;  Magill 
▼.  Brown,  Bright.  396;  4  Bro.  Ch.  103;  Pick- 
ering V.  Shotwell,  10  Pa.  23;  Witman  v.  Lex, 
17  Sorg.  &  R.  93;  Beaver  v.  Filson,  8  Pa. 
327;  McLain  v.  School  Directors,  51  Pa.  196; 
Philadelphia  v.  Girard's  Heirs,  45  Pa.  28; 
Story.  Eq.  p.  524,  sec.  117T. 

Public  trusts  and  charitable  uses  may  be 
considered  as  Sjmonymous  expressions. 

Attorney  v.  Heelis,  2  Sim.  &  Stu.  67  cited 
in  note;  Arab.  651;  Atty-Gen.  v.  Corporation 
of  Shrewsbury,  6  Beav.  230;  Cresson's  Appeal, 
30  Pa.  450. 

The  trust  for  municipal  purposes  was  to 
have  elTect  only  if  there  was  a  surplus  beyond 
the  wants  of  the  college.  The  whole  of  the 
residue  was  given — 1,  to  the  maintenance  -of 
the  college;  2  and  3,  to  certain  municipal  pur- 
potiCH.  The  first  was  the  primary  trust;  the 
others  were  secondary. 

The  answer  shows  that  the  whole  of  the  net 
income  of  the  residuary  estate  since  the  year 
1847,  has  been  appropriated  to  the  maintenance 
and  endowment  of  the  college,  and  used  for 
that  purpose.  And  further,  that  the  applicants 
for  admission  to  the  college,  have  far  exceeded 
the  ability  of  the  City  to  maintain  them. 

At  the  time  of  the  death  of  Mr.  Girard,  the 
City  of  Philadelphia  was  bounded  by  Vine 
and  South  Streets,  and  the  Delaware  and 
Schuylkill  rivers.  The  le^slative  power  of  the 
Corporation  was  vested  m  two  lx>die3,  called 
the  Select  and  Common  Councils.  The  Legis- 
lature of  the  State  had,  from  time  to  time,  en- 
larged, modified  and  curtailed  the  powers  of 
these  bodies.  The  City  of  Philadelphia  formed 
a  part  of  the  County  of  Philadelphia.  The 
other  parts  of  the  county  contained  a  number 
of  municipal  corporations,  all  of  which  were  for 
the  purposes  independent  of  each  other.  There 
were  some  corporations,  or  quasi  corporations, 
"which  exercised  authority  and  jurisdiction  over 
the  whole  county.  The  poor,  the  health,  the 
public  education,  and  the  business  of  streets, 
was  managed  and  regulated  by  these  last  named 
bodies;  and  the  care  of  providing  for  the  sup- 
port of  the  administration  of  justice  was  de- 
Tohred  upon  a  separate  and  independent  body. 

The  evils  following  from  such  a  system  of 
^vemment  were  found  to  be  ptoductive  of 
such  inconveniences,  that  in  the  year  1854,  the 
Legislature  of  the  Commonwealth  incorporated 
all  these  independent  municipalities  into  the 
City  of  Philadelphia. 

Surely  nothing  was  further  from  the  inten- 
tion of  the  Legislature  than  in  interference 
with  the  trusts  of  Mr.  Girard's  will. 

If  the  conduct  of  trustees  can  forfeit  their 
^estuis  que  trust's  estate,  it  must  be  shown  that 
the  trustee,  by  forbearing  or  acting,  could  save 
ttie  estate.  The  councils  of  the  City,  or  the 
people  of  the  City,  had  neither  nor  both  of 
them,  the  power  to  prevent  the  Legislature 
from  enlarging  the  boundaries  of  this  public 
corporation.  2  Kent,  275,  305;  Ang.  &  Ames 
Corp.  5th  ed.  p.  27,  I  31;  North  Yarmouth  v. 
Skillings,  45  Me.  133;  Bro^vn  v.  Hummel,  6  Pa. 
92;  Kirby  v.  Shaw,  19  Pa.  258;  2  P.  F.  Smith, 
62  Pa.  St.  374;  Grant,  Corp.  62;  Haddock's  case. 
Sir  T.  Raym.  439;  S.  C.  1  Vent,  355;  Luttrel's 
Cafe,  4  Co.  Rep.  88. 

The  answer  denies  that  the  defendant  sought  | 
to  promote  the  enactment  of  the  Consolidation 
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Act,  and  there  was  no  evidence  to  prove  such 
fact. 

This  trust  for  municipal  purposes  is  not  a 
trust  in  the  sense  that  all  gifts  to  municipal  cor- 
porations are  in  trust  to  devote  them  to  munici- 
pal purposes;  but  an  active  one,  whereof  the 
Corporation  is  the  trustee,  and  the  inhabitants 
of  the  City  are  the  beneficiaries.  This  is  shown 
conclusively  by  the  circumstance  that  the  trust 
only  is  available  if  the  funds  are  not  needed  for 
the  college.  Atty-Gen.  v.  Vivian,  1  Russ.  226, 
234;  Atty-Gen.  v.  Mayor,  etc.  of  Rochester, 
Finch,  193. 

• 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  case  of  Vidal  v.  The  Executors  of  Girard, 
2  How.  127,  has  put  an  end  to  any  further 
controversy  as  to  the  validity  of  the  trusts  and 
the  power  of  the  City  to  execute  them.  Nor  do 
the  heirs,  who  are  complainants  in  this  bill, 
pretend  to  call  in  question  the  matters  finally 
and  conclusively  settled  by  that  case. 

The  facts  which  are  supposed  to  rehabilitate 
their  claim  have  occurred  since  its  decision. 
Admitting  that  the  will  of  Stephen  Girard  en- 
tirely excluded  them  from  any  claim  of  right 
to  the  property  in  question,  they  now  contend 
that  the  Consolidation  Act  has  made  it  impos- 
sible for  anyone  to  execute  the  trusts  for  mu- 
nicipal purposes,  and  as  a  consequence  the 
heirs  are  entitled  to  that  portion  of  the  estate 
appropriated  by  the  testator  for  such  uses.  If 
it  shall  appear  that  the  effect  of  the  Consolida- 
tion Act  is  not  that  which  the  bill  alleges,  it 
may  be  unnecessary  to  discuss  the  question 
whether  if  it  were,  the  consequence  assumed 
from  it,  be  legitimate. 

The  will  of  Stephen  Girard,  after  sundry  be- 
quests to  his  relatives  and  friends,  and  to  cer- 
tain specified  charities,  announces  (f  20)  his 
great  and  favorite  charity  to  be  the  establish- 
ment of  a  college  for  the  education  of  poor  or- 
phans. It  then  proceeds:  "Now,  I  give,  de- 
vise and  bequeath  all  the  residue  and  remain- 
der of  my  real  and  personal  estate,  etc.,  unto 
the  mayor,  aldermen,  and  citizens  of  Philadel- 
phia in  trust  for  the  several  uses,  intents  and 
purposes  hereinafter  declared." 

The  attempt  to  restrain  the  alienation  being 
inoperative  cannot  effect  the  validity  of  this  de- 
vise. After  many  and  very  special  directions 
as  to  the  college,  its  construction  and  govern- 
ment, it  further  directs  that  two  milhons  of 
the  personal  estate  be  appropriated  to  the 
buildmg;  and  if  this  sum  should  not  be  suffi- 
cient, the  remainder  should  be  taken  "from 
the  final  residuary  fund  hereinafter  expressly 
referred  to."  "And,  as  it  regards  the  remain- 
der of  said  residue  of  my  personal  estate  to  in- 
vest the  same  in  good  securities,  and  in  like 
manner  to  invest  the  interest  and  income  there- 
of, from  time  to  time,  so  that  the  whole  shall 
form  a  permanent  fund,  and  to  apply  the  in- 
come of  the  said  fund — ^" first,  to  the  further 
improvement  and  maintenance  of  the  aforesaid 
college,  as  directed  in  the  last  paragraph  of 
the  21st  clause  of  this,  my  will. 

"Second,  to  enable  the  Corporation  of  the 
City  of  Philadelphia  to  provide  more  effectu- 
ally than  they  now  do  for  the  security  of  the 
inhabitants  of  the  said  City  by  a  competent  po- 
lice, -  including  a  sufficient  number  of*watch- 
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men,  really  suited  to  the  purpose;  and  to  this 
nd  I  recommend  a  division  of  the  City  into 
watch  districts,  of  four  parts,  each  under  a 
proper  head. 

''Third,  to  enable  the  said  Corporation  to 
improve  the  city  property,  and  the  general  ap- 
pearance of  the  City  itself,  and  in  effect  to  di- 
minish the  burden  of  taxation,  now  most  op- 
pressive, especially  on  those  who  are  the  least 
able  to  bear  it. 

"To  all  which  objects  the  prosperity  of  the 
City  and  the  health  and  comfort  of  its  inhabit- 
ants, I  devote  the  said  fund  as  aforesaid,  and 
direct  the  income  thereof  to  be  applied  yearly, 
and  every  year  forever,  after  providing  for  the 
college  as  hereinbefore  directed,  as  my  pri- 
mary object." 

The  bill  admits  this  to  be  a  valid  charity,  and 
claims  only  the  residue  after  that  is  satisfied. 
Now,  it  is  admitted  (for  it  has  been  so  decided), 
that  till  February,  1854,  the  Corporation  was 
vested  with  a  complete  title  to  the  whole  resi- 
due of  the  estate  of  Stephen  Girard,  subject  to 
these  charitable  trusts  and,  consequently,  at 
that  date,  his  heirs  at  law  had  no  right,  title 
or  interest  whatsoever  in  the  same.  But  the 
bill  alleges  that  the  Act  of  the  Legislature  of 
that  da^  (commonly  called  the  "Consolidation 
Act"),  which  purports  to  be  a  supplement  to 
the  original  Act  incorporating  the  City,  has 
either  dissolved  or  destroyed  the  identity  of 
the  original  Corporation,  and  it  is  consequently 
unable  any  longer  to  administer  the  trust. 
13*]  Now,  if  this  were  true,  the  only  'conse- 
quence would  be,  not  that  the  charities  or  trust 
should  fail,  but  that  the  Chancellor  should 
substitute  another  trustee. 

It  is  not  insisted  that  the  mere  change  or  ab- 
breviation of  the  name  has  destroyed  the  iden- 
tity of  the  Corporation.  The  bill  even  seems  to 
admit  that  a  small  addition  to  its  territory  and 
jurisdiction  might  not  have  that  effect,  but  that 
the  annexation  of  twenty-nine  boroughs  and 
townships  has  smothered  it  to  death,  or  ren- 
dered it  utterly  incapable  of  administering 
trusts  or  charities  committed  to  it  when  its 
boundaries  were  Vine  and  South  Streets,  and 
the  two  rivers.  There  is  nothing  to  be  found 
in  the  letter  or  spirit  of  this  Act  which  shows 
any  intention  in  the  Legislature  to  destroy  the 
original  corporation,  either  by  changing  its 
name,  enlarging  its  territory,  or  increasing  the 
number  of  its  corporators.  On  the  contrary, 
"all  its  powers,  rights,  privileges,  and  immu- 
nities, etc.,  are  continued  in  full  vigor  and  ef- 
fect." It  provides,  also,  that  "all  the  estates, 
etc,"  held  by  any  of  the  corporations  united  by 
the  Act,  shall  be  held  "upon  and  for  the  same 
uses,  trusts,  limitations,  charities  and  condi- 
tions, as  the  same  were  then  held." 

By  the  Act  of  the  4th  of  April,  1852,  the  Cor- 
poration was  "authorized  to  exercise  all  such 
jurisdiction,  to  enact  all  such  ordinances,  and 
to  do  and  execute  all  such  acts  and  thingH 
whatsoever,  as  may  be  necessary  for  tlie  full 
and  entire  acceptance,  execution  and  prosecu- 
tion of  any  and  all  the  devises,  bequests,  trusts 
and  provisions  contained  in  said  will."  It  may 
also  "provide,  by  ordinance  or  otherwise,  for 
the  election  and  appointment  of  such  officers 
and  agents  as  they  may  deem  essential  to  the 
due  execution  of  the  duties  and  trusts  enjoined 
and  created  by  the  will  of  the  late  Stephen 
Girard." 
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Now,  it  cannot  be  pretended  that  the  Legis- 
lature had  not  the  power  to  appoint  another 
trustee  if  the  Act  had  dissolved  tho  CJorpora- 
tion,  or  to  continue  the  rights,  duties,  trusts,, 
etc.,  in  the  enlarged  corporation.  It  has  done 
so,  and  has  given  the  widest  powers  to  the 
trustee  to  administer  the  trusts  and  charities^ 
according  to  the  intent  of  the  testator,  as  de- 
clared in  his  will. 

•The  Legislature  may  alter,  modify  or  [*i4 
even  annul  the  franchises  of  a  public  municipal 
corporation,  although  it  may  not  impose  bur- 
dens on  it  without  its  consent.  In  this  ca<«e 
the  (Corporation  has  assented  to  accept  the 
changes,  assume  the  burdens  and  perform  the 
duties  imposed  upon  it;  and  it  is  difficult  to 
conceive  how  they  can  have  forfeited  their 
right  to  the  charities  which  the  law  makes  it 
their  duty  to  administer.  The  objects  of  the 
testator's  charity  remain  the  same,  while  the 
City,  large  or  small,  exists ;  the  trust  is  an  ex- 
isting and  valid  one,  the  trustee  is  vested  by 
law  with  the  estate,  and  the  fullest  power  and 
authority  to  execute  the  trust. 

Whatever  the  fears  or  fancy  of  the  com- 
plainants may  be,  as  to  the  moral  ability  of  this 
overgrown  O)rporation,  there  is  no  necessary  or 
natural  inability  which  prohibits  it  from  ad- 
ministering this  charity  as  faithfully  as  it  could 
before  its  increase.  In  fact,  it  is  a  matter  in 
which  the  complainants  have  no  concern  what- 
ever, or  any  right  to  intervene.  If  the  trust  be 
not  rightly  administered,  the  cestui  que  tru^t,, 
or  the  sovereign,  may  require  the  courts  ta 
compel  a  proper  execution. 

In  the  case  of  Vidal,  2  How.  191,  the  Su- 
preme Court  say,  that  "if  the  trusts  were  in 
themselves  valid  in  point  of  law,  it  is  plain  that 
neither  the  heirs  of  the  testator,  or  any  other 
private  person,  would  have  any  right  to  inquire 
into  or  contest  the  right  of  the  (Corporation  to 
take  the  property  or  execute  the  trust;  this 
would  exclusively  belong  to  the  State  in  its 
sovereign  capacity,  and  as  parens  patris,  and 
its  sole  discretion." 

This  is  not  an  assertion  that  the  Legislature* 
as  parens  patrisB,  may  interfere,  by  retrospect- 
ive Acts,  to  exercise  the  cy  pres  power,  which 
has  become  so  odious  from  its  application  in 
England  to  what  were  called  superstitious  uses* 
Baxter's  case,  and  other  similar  ones,  cannot 
be  precedents  where  there  is  no  established 
church  which  treats  all  dissent  as  superstition 
(2  Vernon).  But  it  cannot  admit  of  a  doubt 
that,  where  there  is  a  valid  devise  to  a  corpo- 
ration, in  trust  for  charitable  "purposes,  ['is 
unaffected  by  any  question  as  to  its  validity 
because  of  superstition,  the  sovereign  may  in- 
terfere to  enforce  the  execution  of  the  trusts^ 
either  by  changing  the  administrator,  if  the 
Corporation  be  dissolved,  or,  if  not,  by  modify- 
ing or  enlarging  its  franchises,  provided  the 
trust  be  not  perverted,  and  no  wrong  done  to 
the  beneficiaries.  Whore  the  trustee  is  a  cor- 
poration, no  modification  of  its  franchises,  or 
change  in  its  name,  while  its  identity  remains, 
can  affect  its  rights  to  hold  property  devised  to 
it  for  any  purpose.  Xor  can  a  valid  vested  es- 
tate, in  trust,  lapse  or  l>ecome  forfeited  by  any 
misconduct  in  the  trustee,  or  inability  in  the 
corporation  to  execute  it.  if  such  existed. 
Charity  never  fails;  and  it  is  the  right,  as  well 
as  the  duty  of  the  sovereign,  by  its  courts  and 
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public  officers,  as  also  by  leg^islation  (if  need- 
ed), to  have  the  chanties  properly  administered. 

Now,  there  is  no  complaint  here  that  the 
charity,  so  far  as  regards  the  primary  and  great 
object  of  the  testator,  is  not  properly  adminis- 
tered ;  and  it  docs  not  appear  that  there  now  is, 
or  ever  will  be,  any  residue  to  apply  to  the  sec- 
ondary objects.  If  that  time  should  ever  ar- 
rive^  the  question,  whether  the  charity  shall  be 
so  applied  as  to  have  the  "effect  to  diminish  the 
burden  of  taxation*'  on  all  the  Corporation,  or 
only  those  within  the  former  boundaries  of  the 
City,  will  have  to  be  decided.  The  case  of 
Soohan  v.  The  City,  0  Casey,  does  not  decide  it; 
nor  is  this  court  bound  to  decide  it.  The  answer 
shows  how  it  may  be  done,  and  the  Corporation 
has  ample  power  conferred  on  it  to  execute  the 
trust  according  to  either  hypothesis;  and,  if 
further  powers  were  necessary,  the  Legislature, 
executing  the  sovereign  power,  can  certainly 
grant  them.  In  the  meantime  the  heirs  at  law 
of  the  testator  have  no  concern  in  th^  matter, 
or  any  ri^ht  to  interfere  bv  a  bill  quia  timet. 
Their  anticipations  of  the  future  perversion  of 
the  charity  by  the  corruption  or  folly  of  the 
enUrged  corporation,  and  the  moral  impossi- 
bility of  its  just  administration,  are  not  suffi- 
cient reasons  for  the  interference  of  this  court 
to  seize  upon  the  fund,  or  any  part  of  it,  and 
to  deliver  it  up  to  the  complainants,  who  never 
i6*l  had,  and  by  *the  will  of  Stephen  Girard 
were  not  intended  to  have,  any  right,  title  or 
claim  whatsoever  to  the  property. 

In  fine,  the  bill  was  rightly  dismissed,  be- 
cause: 

1.  The  residue  of  the  estate  of  Stephen  Gi- 
rard, at  the  time  of  his  deaths  was,  by  his  will, 
vested  in  the  Corporation  on  valid  legal  trusts, 
which  it  was  fidly  competent  to  execute. 

2.  By  the  supplement  to  the  Act  incorpo- 
rating the  City  (commonly  called  the  "Consol- 
idation Act"),  the  identity  of  the  Corporation 
is  not  destroyed;  nor  can  the  change  in  its 
name,  the  enlargement  of  its  area,  or  increase 
ia  the  number  of  its  corporators,  affect  its  title 
to  property  held  at  the  time  of  such  change. 

3.  The  Corporation,  under  its  amended  char- 
ter, has  every  capacity  to  hold,  and  every  power 
and  authority  necessary  to  execute  the  trusts 
of  the  will. 

4.  That  the  difficulties  anticipated  by  the 
bill,  as  to  the  execution  of  the  secondary  trusts, 
are  imaginary.  They  have  not  arisen,  and 
■oat  probably  never  will. 

5.  And  if  they  should,  it  is  a  matter,  wheth- 
er probable  or  improbable,  with  which  the 
complainants  have  no  concern,  and  cannot 
have  on  any  possible  contingency. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  ex  rel.  THE  BANK  OF  NEW  YORh. 
NATIONAL  BANKING  ASSOCLATION, 
Plffa.  in  Err., 

V. 

RICHARD  B.  CONNELLY,  Comptroller,  and 
John  T.  Hoffman,  Mayor,  eta* 

and 
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THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  ex  rel.  THE  NATIONAL  BROAD- 
WAY BANK,  Plffs.  in  Err., 

V. 

JOHN  T.  HOFFMAN,  Mayor,  and  Richard  B. 
Connelly,  ClomptroUer,  etc.; 

and 

THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  ex  rel.  THE  NATIONAL  BANK  OF 
THE  REPUBLIC  OF  THE  CITY  OF  NEW 
YORK,  Plffs.  in  Err., 

V. 

JOHN  T.  HOFFMAN,  Mayor,  Richard  B.  Con- 
nelly, Comptroller  of  the  City  of  New  York, 
et  al. 

(See  S.  C.  "The  Banks  v.  The  Mayor,"  7  WalL 

16-25.) 

Jurisdiction  over  state  decision  involving  taxa- 
tion of  Federal  securities — U.  S.  certificates- 
of  indebtedness  not  taxable. 

Where,  under  a  New  York  Act,  tbe  banking  as- 
soclatloDS  of  that  State  were  e/ititled  to  re-lm- 
bursement  bv  bonds  for  taxes  Illegally  collected  by^ 
the  State  from  them  on  federal  secarltles,  and 
the  New  York  Court  of  Appeals  denied  them 
the  relief,  this  court  has  Jurisdiction  to  review  that 
decision  under  the  Act  of  Feb.  5,  1867. 

United  States  bonds  are  not  liable  to  taxation 
under  state  legislation. 

Certificates  of  Indebtedness  issued  dlrectlj  to 
creditors  In  payment  of  their  demands,  are  not 
subject  to  state  taxation. 

[Nos.  246,  248,  262.] 
Argued  Dec.  15,  1868.        Decided  Jan.  18,  1869. 

IN  ERROR  to  the  Court  of  Appeals  of  tha 
State  of  New  York. 

A  writ  of  mandamus  was  sued  out  in  each  of 
these  cases  in  the  Supreme  Court  of  New  York 
by  the  plaintiffs  in  error,  to  compel  the  defend- 
ants to  sign,  seal,  and  deliver  certain  bonds. 
Judgments  having  been  given  by  that  court  for 
the  defendants,  and  having  been  affirmed  on 
appeal  by  the  Court  of  Appeals  of  that  State, 
the  plaintiffs  sued  out  these  writs  of  error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs.  Wheeler  H.  Peckham,  John  B.  Burrill, 
and  Thomas  H.  Rodman^  for  plaintiffs  in  error: 

1.  The  ''credit"  of  the  United  States  is  ex- 
empt from  taxation  under  state  authority. 

(a)  This  credit,  which  is  exempt,  is  entirely 
distinct  from  the  forms  in  which  it  may  be  ex- 
pressed, and  from  the  instruments  or  evidence 
which  may  prove  that  it  has  been  pledged. 

Weston  V.  Charleston,  2  Pet.  449;  Bank  of 
Commerce  Case,  2  Black,  620,  17  L.  ed.  451,  and 
note;  Bank  of  Commonwealth  Case,  32  Barb. 
509;  23  N.  Y.  192;  Bank  Tax  Case,  2  Wall.  200. 
17  L.  ed.  793;  and  in  Van  Allen  v.  Assessors,  3 
Wall.  573,  18  L.  ed.  229. 

Aside  from  authority,  it  is  apparent  to  any- 
one in  the  least  degree  familiar  with  the  truths 
of  political  economy,  that  credit  cannot  be  taxed 
and  can  pay  no  tax.  If  the  credit  of  the  Unit- 
ed States  is  taxed  through  its  bonds  or  other 
securities,  the  only  effect  is  that,  on  a  sale  or 
issue  of  those  bonds,  the  United  States  realizes 
so  much  less. 

A  tax  upon  an  instrument  employed  by  the 
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tfovernment  to  carry  into  execution  powers 
vented  in  it  by  the  Constitution,  is  illegal. 

McCulloch  V.  Maryland,  4  Wheat.  316;  Os- 
})om  V.  Bank  of  U.  S.  9  WTieat.  738;  Brown  v. 
Maryland,  12  Wheat.  419. 

2.  The  certificates  are,  clearly,  within  the 
principle  of  exemption  hereinbefore  stated. 

(a)  The  certificates  are  not  mere  certificates 
of  a  pre-existing  indebtedness,  (b)  The  pre- 
exiKting  indebtedness  was  itself  not  taxable. 

See  Metropolitan  Bank  v.  Van  Dyck.  27  X.  Y. 
491 ;  Dobbins  v.  Com.  of  Erie  Co.  16  Pet.  449. 

.1.  The  certificates  are  exempt  by  the  Stat- 
utes of  the  United  States,  and  those  statutes 
are  constitutional. 

Act,  Feb.  25th,  1862,  12  U.  S.  Stat,  at  L.  346, 
5  2;  Act,  March  3,  1863;  12  Stat.  710,  $  1; 
Act,  March  3,  1864,  13  Stat.  p.  12,  §  1;  Act 
June  30,  1864,  13  Stat,  at  L.  p.  222,  §§1,  13. 

The  certificates  are  not  property  in  the  hands 
of  its  citizens.  They  are  the  debts  of  the 
United  States,  and  as  such  represent  the  credit 
of  the   United  States. 

That  the  certificates  of  indebtedness  ($188,- 
000)  on  which  it  was  attempted  to  tax  the 
bank  in  1863,  are  exempt  from  taxation  by  the 
»State,  is  res  judicata  as  between  the  City  and 
the  relator. 

Birckhead  v.  Brown,  5  Sandf.  134;  Doty  v. 
Brown,  4  N.  Y.  173,  and  cases  cited  by  Bug- 
gies, J.;  Bouchaud  v.  Dins.  3  Den.  238;  White 
V.  Cx)atsworth,  6  N.  Y.  137;  Castle  v.  Noyes, 
14  N.  Y.  329;  Ogsbury  v.  LaFarge,  3  N.  Y. 
113;  Morris  v.  Floyd,  6  Barb.  130;  Embury  v. 
Conner,  3  N.  Y.  511;  Per  Jewett,  J.,  and  cases 
cited  at  p.  622;  Southgate  v.  Montgomery,  1 
Paige,  41;  People  v.  Supervisors  of  Delaware, 
12  How.  Pr.  50. 

Messrs.  Richard  O'Gorman  and  Chas.  O'Conor, 
for  defendants  in  error: 

1.  The  judgment  of  the  state  court  is  not 
subject  to  review  in  this  court.  The  re-im- 
burseraent  contemplated  by  the  State  in  its 
legislative  Act  of  April  3,  1866,  was  a  volun- 
tary grace  and  favor. 

When  the  plaintiffs  in  error  voluntarily  paid 
the  tax  in  question,  they  waived  any  exemp- 
tion that  may  have  existed.  When  they  ap- 
peared as  suitors  or  parties  in  the  state  court, 
they  had  no  title,  right  or  privilege,  save  such 
as  may  have  been  conferred  by  the  state  Act. 

2.  It  cannot  be  maintained  that  the  daim  of 
k  person  upon  the  government  is  an  instrument 
or  agency,  or  that  it  is  the  property  of  the  gov- 
ernment. It  is  simply  a  property  or  "chose," 
belonging  to  the  creditor. 

3.  Congress  has  no  authority  to  grant  an  ex- 
emption from  the  taxing  power  of  the  States. 
It  is  only  where  an  exemption  arises  from  the 
nature  of  the  subject,  and  might  be  implied 
from  the  Constitution  itself,  that  Congress  may 
declare  it. 

4.  Issuing  a  certificate  acknowledging  a  pre- 
existing indebtedness  arising  from  the  pur- 
chase of  supplies  or  procurement  of  services,  is 
not  borrowing  money. 

5.  None  of  the  Acts  of  Congress  exempting 
federal  securities  from  state  taxation,  apply  to 
certificates  of  indebtedness.  In  the  Act  of  Feb- 
ruary 25,  1862,  and  the  Act  of  June  30,  1804, 
the  phrases  "other  securities,"  and  "other  ob- 
ligations," are  not  to  be  taken  so  largely  as  to 
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include  every  indebtedness  of  the  United  States. 
Securities  and  obligations  issued  to  secure  the 
repayment  of  moneys  borrowed,  were  alone 
understood  at  these  times  to  be  exempt  from 
state  tax.ation  by  the  State  Constitution,  and 
nothing  more  was  intended  by  these  statutes 
than  to  declare  and  promulgate  that  exemption. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court  in  these  causes: 

These  three  cases  present,  under  somewhat 
different  forms,  the  same  question,  namely: 
Are  the  obligations  of  the  United  States, 
known  as  certificates  of  indebtedness,  liable  to 
be  taxed  by  state  legislation? 

These  three  cases  were  argued,  and  will  be 
considered,  together. 

In  1863,  and  in  1864,  the  proper  oflScers  of 
the  State,  acting  under  the  laws  of  New  York, 
assessed  certain  taxes  upon  the  capital  stock  of 
the  several  banking  associations  in  that  State. 
Some  of  yiese  banking  associations  resisted  the 
collection  of  the  tax,  on  the  ground  that, 
though  nominally  imposed  upon  their  respect- 
ive capital,  it  was,  in  fact,  imposed  upon  the 
bonds  and  obligations  of  the  United  States,  in 
which  a  large  proportion  of  these  capitals  was 
invested  and  which,  under  the  Constitution 
and  laws  of  the  United  States,  were  exempt 
from  state  taxation. 

This  question  was  brought  before  the  Court 
of  Appeals,  which  sustained  the  assessments 
and  disallowed  the  claim  of  the  banking  as- 
sociations. 

From  this  decision  an  appeal  was  taken  to 
this  court,  upon  the  hearing  of  which,  at  the 
December  Term,  1864,  it  was  adjudged  that 
the  taxes  imposed  upon  the  capitals  of  the  as- 
sociations *were  a  tax  upon  the  national  [*x8 
bonds  and  obligations  in  which  they  were  in- 
vested and,  therefore,  so  far  contrary  to  the 
Constitution  of  the  United  States.  2  Wall. 
210,  17  L.  ed.  795. 

A  mandate  in  conformity  with  this  decision 
was  sent  to  the  Court  of  Appeals  of  New  York, 
which  court  thereupon  reversed  its  judgment 
and  entered  a  judgment  agreeably  to  the  man- 
date. 

Afterwards,  April  30,  1866,  the  Legislature 
of  New  York  provided  by  law  for  refunding  to 
the  banking  associations  and  other  corpoia- 
tions  in  like  conditions,  the  taxes  of  1863  and 
1864,  collected  upon  that  part  of  their  capital 
invested  in  securities  of  the  United  States, 
exempt  by  law  from  taxation.  The  Board  of 
Supervisors  of  the  County  of  New  York  was 
charged  with  the  duty  of  auditing  and  allow- 
ing, with  the  approval  of  the  Mayor  of  the  Citv 
and  Corporation  Council,  the  amount  col- 
lected from  each  corporation  for  taxes  on  the 
exempt  portion  of  its  capital,  together  with 
costs,  damages,  and  interest.  Upon  such  aud- 
iting and  allowance,  the  sums  awarded  were 
to  be  paid  to  the  corporations  severally  en- 
titled, by  the  issue  to  each,  of  New  York 
County  seven  per  cent,  bonds  on  equal  amounts. 
These  bonds  were  to  be  signed  by  the  Comp- 
troller of  the  City  of  New  York,  countersijrned 
by  the  mayor,  and  sealed  with  the  seal  of  the 
Board  of  Supervisors,  and  attested  by  the  Clerk 
of  the  Board. 

Under   this  Act,   the   Board   of   Supervisors 

74  U.  S. 


1863. 


PioPLE,  EX  HEX.  The  Banks,  v.  Hoffman  et  al. 


16-25 


audited  and  allowed  to  the  several  institutions 
represented  in  the  three  cases  under  considera- 
^on,  their  several  claims  for  taxes  collected 
«ipon  the  national  securities  held  by  them,  in- 
cluding in  this  allowance  the  taxes  paid  on 
certificates  of  indebtedness  which  the  corpora- 
tion claimed  to  be  securities  of  the  United 
•States,  exempt  from  taxation. 

But  the  comptroller,  mayor,  and  clerk  re- 
fused to  sign,  countersign,  seal  and  attest  the 
requisite  amount  of  bonds  for  payment,  insist- 
ing that  certificates  of  indebtedness  were  not 
exempt  from  taxation. 

A  writ  of  mandamus  was  thereupon  sued 
19*]  out  of  the  •Supreme  Court  of  New  York, 
for  the  purpose  of  compelling  these  officials  to 
perform  their  alleged  duty  in  this  respect.  An 
answer  was  filed,  and  the  court,  by  its  judg- 
ment, sustained  the  refusal.  An  appeal  was 
taken  to  the  Court  of  Appeals  of  New  York,  by 
which  the  judgment  of  the  Supreme  Court  was 
aflirraed.  Writs  of  error,  under  the  25th  sec- 
tion of  the  judiciary  Act,  bring  these  judg- 
ments here  for  revision. 

The  first  question  to  be  considered  is  one  of 
Jurisdiction.  It  is  insisted,  in  behalf  of  the  de- 
fendants in  error,  that  the  judgment  of  the 
New  York  Court  of  Appeals  is  not  subject  to 
review  in  this  court.  • 

But  is  it  not  plain,  that  under  the  Act  of  the 
Le^Iature  of  New  York  the  banking  associa- 
tions were  entitled  to  re-imbursement  by  bonds 
of  the  taxes  illegally  collected  from  them  in 
1863  and  1864? 

No  objection  was  made  in  the  state  court 
to  the  process  by  which  the  associations  sought 
to  enforce  the  issue  of  the  bonds  to  which  they 
asserted  their  right.  Mandamus  to  the  officers 
charged  with  the  execution  of  the  state  law 
•eems  to  have  been  regarded  on  all  hands  as 
the  appropriate  remedy. 

But  it  was  objected  on  the  part  of  those  offi- 
cers, that  the  particular  description  of  obliga- 
tions, of  the  tax  on  which  the  associations 
claimed  re-imbursement,  were  not  exempt  from 
ta3tation.  The  associations,  on  the  other  hand, 
insisted  that  these  obligations  were  exempt  un- 
der the  Ck>nstitution  and  laws  of  the  United 
States.  If  they  were  so  exempt,  the  associa- 
tions were  entitled  to  the  rehef  which  they 
son^rht.  The  judgment  of  the  Court  of  Ap- 
peals denied  the  relief  upon  the  ground  that 
the  certificates  of  indebtedness  were  not  enti- 
tle to  exemption.  Is  it  not  clear  that,  in  the 
case  before  the  state  court,  a  right,  privilege 
or  immunity  was  claimed  under  the  Constitu- 
tion or  a  statute  of  the  United  States,  and  that 
the  decision  was  against  the  right,  privilege  or 
immunity  claimed?  And,  therefore,  that  the 
jurisdiction  of  this  court  to  review  that  decision 
IS  within  the  express  wordu  of  the  Amendatory 
23^]  Act  of  February  6th.  1867?  There  •can 
be  but  one  answer  to  thia  question.  We  can 
find  no  ground  for  doubt  on  the  point  of  juris- 
diction. 

The  general  question  upon  the  merits  is  this: 

Were  the  obligations  of  the  United  States, 
known  as  certificates  of  indebtedness,  liable  to 
state  taxation? 

If  this  question  can  be  affirmatively  an- 
swered, the  judgments  of  the  Court  of  Appeals 
must  be  affirmed ;  if  not,  they  must  be  reversed. 

Evidences  of  the  indebtedness  of  the  United 
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States,  held  by  individuals  or  corporations,  and 
sometimes  called  stock  or  stocks,  but  recently 
better  known  as  bonds  or  obligations,  have 
uniformly  been  held  by  this  court  not  to  be  lia- 
ble to  taxation   under  state  legislation. 

The  authority  to  borrow  money  on  the  credit 
of  the  United  States,  is,  in  the  enumeration  of 
the  powers  expressly  granted  by  the  Constitu- 
tion, second  in  place,  and  only  second  in  impor- 
tance to  the  authority  to  lay  and  collect  taxes. 
Both  are  given  as  means  to  the  exercise  of  the 
functions  of  government  under  the  Constitu- 
tion; and  both,  if  neither  had  been  expressly 
conferred,  would  be  necessarily  implied  from 
other  powers.  For  no  one  will  assert  that 
without  them  the  great  powers — mentioning  no 
others — ^to  raise  and  support  armies,  to  provide 
and  maintain  a  navy,  and  to  carry  on  war, 
could  be  exercised  at  all ;  or  if  at  all)  with  ade- 
quate efficiency. 

And  no  one  affirms  that  the  power  of  the 
government  to  borrow,  or  the  action  of  the  gov- 
ernment in  borrowing,  is  subject  to  taxation 
by  the  States. 

There  are  those,  however,  who  assert  that, 
although  the  States  cannot  tax  the  exercise  of 
the  powers  of  the  government — as,  for  example, 
in  the  conveyance  of  the  mails,  the  transporta- 
tion of  troops,  or  the  borrowing  of  money — 
they  may  tax  the  indebtedness  of  the  govern- 
ment when  it  assumes  the  form  of  obligations 
held  by  individuals,  and  so  becomes  in  a  certain 
sense  private  property. 

This  court,  however,  has  constantly  held 
otherwise. 

Forty  years  ago,  in  the  case  of  Weston  t. 
Charleston,  2  Pet.  467,  *this  court,  speak-  [*a4 
ing  through  Chief  Justice  Marshall,  said: 

"The  American  people  have  conferred  the 
power  of  borrowing  money  upon  their  govern- 
ment, and  by  making  that  government  supreme 
have  shielded  its  action  in  the  exercise  of  that 
power  from  the  action  of  the  local  govern- 
ments. The  grant  of  the  power  is  incompati-' 
ble  with  a  restraining  or  controlling  power,  and 
the  declaration  of  supremacy  is  a  declaration 
that  no  such  restraining  or  controlling  power 
shall  be  exercised." 

And  applying  these  principles  the  court  pro- 
ceeded to  say: 

"The  right  to  tax  the  contract  to  any  extent, 
when  made,  must  operate  on  the  power  to  bor- 
row before  it  is  exercised,  and  have  a  sensible 
influence  on  the  contract.  The  extent  of  this 
influence  depends  on  the  will  of  a  distinct  gov- 
ernment. To  any  extent,  however  inconside^a- 
able,  it  is  a  burden  upon  the  operations  of  the 
government.  It  may  be  carried  to  an  extent 
which  shall  arrest  them  entirely/' 

And  finally: 

"A  tax  on  government  stock  is  thought  by 
this  court  to  1^  a  tax  on  the  contract,  a  tax  on 
the  power  to  borrow  money  on  the  credit  of  th*^ 
United  States,  and  consequently  repugnant  to 
the  Constitution." 

Nothing  need  be  added  to  this,  except  that 
in  no  case  decided  since  have  these  propositionm 
been  retracted  or  qualified.  The  last  cases  in 
which  the  power  of  the  States  to  tax  the  obli- 
gations of  the  government  came  directly  in 
question  were  those  of  The  Bank  of  Commerce 
v.  New  York,  2  Black,  628,  17  L.  ed.  454,  in 
1862,  and  the  Bank  Tax  case,  2  Wall  200,  17 

59 


26-31 


Supreme  Coubt  of  the  United  States. 


Dec.  Teru, 


L.  ed.  703,  in  1805,  in  both  of  which  the  power 
was  denied. 

An  attempt  was  made  at  the  bar  to  estab- 
lish a  distinction  between  the  bonds  of  the  gpv- 
ernment  expressed  for  loans  of  money  and  the 
certificates  of  indebtedness  for  which  the  ex- 
emption was  claimed.  The  argument  was  in- 
genious, but  failed  to  convince  us  that  such  a 
25*]  distinction  can  be  maintained.  *It  may 
be  admitted  that  these  certificates  were  issued 
in  payment  of  supplies  and  in  satisfaction  of 
demands  of  public  creditors.  But  we  fail  to 
perceive  either  that  there  is  a  solid  distinction 
between  certificates  of  indebtedness  issued  for 
money  borrowed  and  given  to  creditors,  and 
certificates  of  indebtedness  issued  directly  to 
creditors  in  payment  of  their  demands;  or  that 
such  certificates,  issued  as  a  means  of  execut- 
ing constitutional  powers  of  the  government 
other  than  of  borrowing  money,  are  not  as 
much  beyond  control  and  limitation  by  the 
States  through  taxation,  as  bonds  or  other  ob- 
ligations issued  for  loans  of  money. 

The  principle  of  exemption  is,  that  tlie 
States  cannot  control  the  National  Govern- 
ment within  the  sphere  of  its  constitutional 
powers — for  there  it  is  supreme — ^and  cannot 
tax  its  obligations  for  payment  of  money  is- 
sued for  purposes  within  that  range  of  powers, 
because  such  taxation  necessarily  implies  the 
assertion  of  the  right  to  exercise  such  control. 

The  certificates  of  indebtedness,  in  the  case 
before  us,  are  completely  within  the  protection 
of  this  principle.  For  the  public  history  of  the 
country  and  the  Acts  of  Congress  show  that 
they  were  issued  to  creditors  for  supplies  nec- 
essary to  the  government  in  carrying  on  the 
recent  war  for  the  integrity  of  the  Union  and 
the  preservation  of  our  republican  institutions. 
They  were  received  instead  of  money  at  a  time 
when  full  money  payment  for  supplies  was  im- 
possible, and  according  to  the  principles  of  the 
cases  to  which  we  have  referred,  are  as  much 
beyond  the  taxing  power  of  the  States  as  the 
operations  themselves  in  furtherance  of  which 
they  were  issued. 

It  results  that  the  several  judgments  of  the 
Court  of  Appeals  must  be  reversed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  ex  rel.  THE  BANK  OF  NEW  YORK, 
Plffs.  in  Err., 

V. 

THE  BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  NEW  YORK. 

(See   S.   C.   "Bank  v.    Supervisors,"    7    Wall. 
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United  States  notes  exempt  from  taxation. 

United  States  notes  Issued  under  the  Acts  of 
1862  and  1863  are  exempt  from  taxation  by  or 
under  state  authority. 

[No.  247.] 
Argued  Dec.  16,  1868.      Decided  Jan.  16,  1869. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 
A  writ  of  mandamus  was  sued  out  in  this 
case  in  the  Supreme  Court  of  the  State  of  New 
York,  by  the  plaintiffs  in  error,  to  compel  the 
Board  of  Supervisors  of  New  York  County  to 
audit  a  daim  for  the  repayment  of  certain 
taxes.  The  respondents  demurred  to  the  peti- 
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tion,  and  the  court  sustained  the  demurrer  and 
entered  a  judgment  in  their  favor.  The  Court 
of  Appeals  affirmed  the  judgment,  on  appeal; 
whereupon  plaintiff  sued  out  a  writ  of  error  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court.  See,  also,  the  pre- 
ceding case  of  People  v.  Hoffman. 

Mr.  Wheeler  H.  Peckham,  for  plaintiffs  in 
error : 

1.  Credit  of  the  United  States  is  in  all  forms 
exempt. 

Weston  V.  Charleston,  2  Pet.  456;  Bank  of 
Commerce  case,  2  Black,  620,  17  L.  ed.  451; 
Bank  Tax  case,  2  Wall.  200,  17  L.  ed.  703; 
Van  Allen  v.  Assessors,  3  Wall.  573,  18  L.  ed. 
220. 

Legal  tender  notes  are  a  form  of  that  credit, 
issued  on  the  credit  of  the  United  States,  and 
are  an  exercise  of  the  power  to  borrow  money 
on  the  credit  of  the  United  States,  and  a  tax: 
on  them  is  a  tax  on  the  credit  of  the  United 
States. 

Metropolitan  Bk.  v.  Van  Dyck,  27  N.  Y.  400;. 
Hague  V.  Powers,  39  Barb.  427. 

In  every  Act  of  Congress  in  which  their  issue 
is  authorized,  the  language  used  is,  "the  Secre- 
tary of  the  Treasury  is  hereby  authorized  to 
issue  on  the  credit  of  the  United  States,  etc." 

Act  of  Feb.  26,  1862,  12  Stat,  at  L.  345;  Act 
of  July  11,  1862,  12  Stat.  532;  Joint  Resolu- 
tions of  Jan.  17,  1863,  12  Stat.  822;  Act  of 
March  3.  1863,  12  Stat.  710. 

By  the  Constitution,  Congress  has  the  power 
to  punish  the  counterfeiting  of  the  securities, 
etc.  In  all  the  Acts  authorizing  the  issui>  of 
these  notes,  provision  is  made  for  the  punish- 
ment of  those  who  counterfeit  them,  and  in  all 
such  Acts  they  are  called  securities.  If  they  are 
securities,  they  must  represent  the  credit  of 
the  United  States. 

3.  These  notes  are  exempt,  as  being  a  con- 
tract of  the  United  States. 

Bank  of  Commerce  case,  2  Black,  631,  17 
L.  ed.  454 :  Weston  v.  Charleston,  2  Pet.  465. 

4.  The  right  of  exemption  is  not  peculiar  to 
securities  given  on  a  direct  loan  of  money. 

See  Act  Aug.  4,  1700,  1  Stat,  at  L.  130;  1 
Stat.  433,  ^  2:  see  Act  authorizing  the  issue 
of  treasury  notes,  2  Stat,  at  L.  767,  S  4.  par. 
802,  §  5;  3  Stat,  at  L.  p.  101,  fIJ  5,  6;  and  see 
list  of  Acts  authorizing  issue  of  treasury  note» 
prior  to  1844,  in  note,  p.  766,  2  U.  S.  Stat. 

5.  They  are  declared  exempt  from  state  tax- 
ation bv  the  United  States  Statutes. 

Acts  "of  Feb.  25,  1862;  July  11,  1862;  March 
3.  1863:  12  U.  S.  Stat.  pp.  345,  532  and  710,  re- 
spectively. 

6.  Tlie  notes  are  exempt  as  a  financial  means 
or  instrument  of  the  government. 

Mcailloch  V.  Marvland,  4  Wheat.  316;  Os- 
born  v.  Bk.  of  the  U.  S.  9  Wheat.  738. 

7.  That  these  notes  are  by  statute  made  a 
legal  tender,  etc..  does  not  make  them  the  Icss^ 
exempt. 

8.  The  statute  declaring  these  notes  exempt 
is  constitutional. 

0.  The  legal  tender  clause  is  unconstitu- 
tional. The  Constitution  has  nowhere  given  to 
Congress  the  power  to  make  its  credit  the  cur- 
rency of  the  country,  or  to  make  its  credit 
money  and,  consequently,  these  notes  cannot 
be  money. 
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Messrs.  Richard  O'Gorman  and  Ch.  O'Conor, 
for  defendant  in  error: 

1 .  The  Acts  of  Confess  relating  to  the  flnan- 
•cial  operations  of  the  government  during  the 
civil  war,  afford  evidence  that  Congress  did  not 
intend  that  the  notes  in  question  should  be  ex- 
empt from  state  taxation. 

They  are,  throughout,  distinguishable  from 
mil  other  issues  of  the  government,  by  a  name 
especially  and  exclusively  appropriated  to 
them.    They  are  called  "United  States  notes." 

12  Stat,  at  L.  345,  $f  1,  2;  12  SUt.  at  L. 
70?»;  13  Stat,  at  L.  219,  221  and  222. 

2.  None  of  the  general  clauses  of  exemption 
apply  to  them.  • 

3.  If  the  special  exemption  expressed  in  the 
Act  of  March  3,  1863,  §  1,  12  Stat,  at  L.  p. 
710.  coupled  with  §  3  of  the  same  Act,  can  be 
■applied  to  "United  States  notes  issued  under 
the  provisions  of  that  Act,"  it  is  an  anomalous 
case,  probably  an  inadvertence  or  slip  in  legis- 
lation, and  the  plaintiff  in  error  cannot  derive 
any  benefit  from  it  on  this  writ  of  error. 

4.  An  Act  of  Congress  providing  that  lawful 
money  paid  by  the  government  to  its  creditors 
should  be  forever  exempt  from  taxation  by 
state  authority,  would  be  unconstitutional  and 
void.  Consequently,  if  the  exemption  declared 
In  the  Act  of  March  3,  1863,  be  applicable  to 
United  States  notes  mentioned  in  sec.  3  of  that 
Act,  and  the  question  is  properly  presented  on 
the  record,  that  exemption  must  be  disallowed. 

See  the  abstract  of  the  argument  of  the 
above  counsel  in  the  preceding  case. 

Mr.  Chief  Justice  Chase  delivered  the  opin* 
ion  of  the  court: 

This  case  differs  from  those  just  disposed  of 
in  two  particulars:  (1)  that  the  Board  of 
Supervisors,  which,  in  the  other  cases  allowed 
and  audited  the  claims  of  the  banking  associa- 
tions, refused  to  allow  the  claim  made  in  this 
ease;  and  (2)  that  the  exemption  from  state 
taxation  claimed  in  this  case  was  of  .United 
States  notes,  while  in  other  cases  it  was  of  cer- 
tificates of  indebtedness. 
22* j  *The  mandamus  in  the  state  court  was, 
therefore,  directed  in  the  case  now  before  us 
to  the  Board  of  Supervisors  instead  of  the 
officers  authorized  to  issue  bonds  as  in  the 
eai^es  already  decided. 

The  judgment  of  the  Court  of  Appeals  sus- 
tained the  action  of  the  Board,  and  the  case  is 
brought  here  by  a  writ  of  error  to  that  court. 

The  general  question  requiring  consideration 
is  whether  United  States  notes  come  under  an- 
other rule  in  respect  to  taxation  than  that 
which  applies  to  certificates  of  indebtedness. 

The  issues  of  United  States  notes  were  au- 
thorized by  three  successive  Acts.  The  first 
was  the  Act  of  February  25,  1862,  12  Stat,  at 
L.  345;  the  second,  the  Act  of  July  11,  1862, 
12  Stat,  at  L.  532;  and  the  third,  that  of  March 
3,  1863,  12  SUt.  at  L.  709. 

Before  either  of  these  Acts  received  the  sanc- 
tion of  Congress,  the  Secretary  of  the  Treasury 
had  been  authorized  by  the  Act  of  July  17, 
1861,  12  Stat,  at  L.  259,  $  6,  to  issue  treasury 
notes  not  bearing  interest,  but  payable  on  de- 
mand by  the  assistant  treasurers  at  New  York, 
Philadelphia,  or  Boston;  and  about  three  weeks 
later  these  notes,  by  the  Act  of  August  5,  1861, 
12  Stat,  at  1m  313^  I  5,  had  been  made  receiv- 
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able  generally  for  public  dues.  The  amount  of 
notes  to  be  issued  of  this  description  was  origi- 
nally limited  to  fifty  millions,  but  was  after- 
wards, by  the  Act  of  February  12,  1862,  12 
Stat,  at  L.  338^  increased  to  sixty  millions. 

These  notes,  made  payable  on  demand,  and 
receivable  for  all  public  dues,  including  duties 
on  imports  always  payable  in  coin,  were  prac- 
tically equivalent  to  coin;  and  all  public  dis- 
bursements, until  after  the  date  of  the  Act  last 
mentioned,  were  made  in  coin  or  these  notes. 

*In  December,  1861,  the  state  banks  ['29 
( and  no  others  then  existed )  suspended  payment 
in  coin;  and  it  became  necessary  to  provide  by 
law  for  the  use  of  State  bank  notes,  or  to  au- 
thorize the  issue  of  notes  for  circulation  under 
the  authority  of  the  National  Government. 
The  latter  alternative  was  preferred,  and  in 
the  necessity  thus  recognized  originated  the 
legislation  providing  at  first  for  the  emission 
of  United  States  notes,  and  at  a  later  period 
for  the  issue  of  the  national  bank  currency. 

Under  the  exigencies  of  the  times  it  seems  to 
have  been  thought  inexpedient  to  attempt  any 
provision  for  the  redemption  of  the  united 
States  notes  in  coin.  The  law,  therefore,  di- 
rected that  they  should  be  made  payable  to 
bearer  at  the  Treasury  of  the  United  States, 
but  did  not  provide  for  payment  on  demand. 
The  period  of  payment  was  left  to  be  deter- 
mined by  the  public  exigencies.  In  the  mean- 
time the  notes  were  receivable  in  payment  of 
all  loans,  and  were,  until  after  the  close  of  our 
civil  war,  always  practically  convertible  into 
bonds  of  the  funded  debt,  bearing  not  less  than 
five  per  cent,  interest,  payable  in  coin. 

The  Act  of  February  25,  1862,  provided  for 
the  issue  of  these  notes  to  the  amount  of  one 
hundred  and  fifty  millions  of  dollars.  The  Act 
of  July  11,  1862,  added  another  hundred  and 
fifty  millions  of  dollars  to  the  circulation,  re- 
serving, however,  fifty  millions  for  the  re- 
demption of  temporary  loan,  to  be  issued  and 
used  only  when  necessary  for  that  purpose. 
Under  the  Act  of  March  3,  1863,  another  issue 
of  one  hundred  and  fiftv  millions  was  author- 
ized, making  the  whole  amount  authorized 
four  himdred  and  fifty  millions,  and  contem- 
plating a  permanent  circulation,  until  resump- 
tion of  payment  in  coin,  of  four  hundred  mil- 
lions of  dollars. 

It  is  unnecessary  here  to  go  further  into  the 
history  of  these  notes,  or  to  examine  their 
relation  to  the  national  bank  currency.  That 
history  belongs  to  another  place,  and  the  qual- 
ity of  these  notes,  as  legal  tenders,  belongs  to 
another  discussion.  It  has  been  thought  prop- 
er only  to  advert  to  the  legislation  by  which 
these  notes  were  authorized,  in  order  that  their 
true  character  may  be  clearly  perceived. 

That  these  notes  were  issued  under  the  au- 
thority of  the  United  States,  and  as  a  means 
to  ends  entirely  within  the  constitutional  pow- 
er of  the  government,  was  not  seriously  ques- 
tioned upon  the  argument. 

But  it  was  insisted  that  they  were  issued  as 
money;  that  their  •controlling  quality  [•a© 
was  that  of  money,  and  that,  therefore,  they 
were  subject  to  taxation  in  the  same  manner, 
and  to  tlie  same  extent,  as  coin  issued  under 
like  autliority. 

And  there  is  certainly  much  force  in  the 
argument.    It  is  clear  that  these  notes  were  in- 
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tended  to  circulate  as  money  and,  with  the 
national  bank  notes,  to  constitute  the  credit 
currency  of  the  country. 

Nor  is  it  easy  to  see  that  taxation  of  these 
notes,  used  as  money,  and  held  by  individual 
owners,  can  control  or  embarrass  the  power  of 
the  government  in  issuing  them  for  circulation, 
more  than  like  taxation  embarrasses  its  power 
in  coining  and  issuing  gold  and  silver  money 
for  circulation. 

Apart  from  the  quality  of  legal  tender  im- 
pressed upon  them  by  Acts  of  Congress,  of 
which  we  now  say  nothing,  their  circuUtion,  as 
currency  depends  on  the  extent  to  which  they 
are  received  in  payment,  on  the  quantity  in 
circulation,  and  on  the  credit  given  to  the 
promises  they  bear  In  these  respects  they  re- 
semble the  bank  notes  formerly  issued  as  cur- 
rency. 

But,  on  the  other  hand,  it  is  equally  clear 
that  these  notes  are  obligations  of  the  United 
States.  Their  name  imports  obligation.  Every 
one  of  them  expresses  upon  its  face  an  engage- 
ment of  the  nation  to  pay  to  the  bearer  a 
certain  sum.  The  dollar  note  is  an  engagement 
to  pay  a  dollar,  and  the  dollar  intended  is  the 
coined  dollar  of  the  United  States;  a  certain 
quantitv  in  weight  and  fineness  of  gold  or  sil- 
ver autnenticat^  as  such  by  the  stamp  of  the 
government.  No  other  dollars  had  before  been 
recognized  by  the  legislation  of  the  National 
Government  as  lawfm  money. 

Would,  then,  their  usefulness  and  value  as 
means  to  the  exercise  of  the  functions  of  gov- 
ernment, be  injuriously  affected  by  state  tax- 
ation ?  V 

It  cannot  foe  said^  as  we  have  already  in- 
timated, that  the  same  inconveniences  as  would 
arise  from  the  taxation  of  bonds  and  other  in- 
terest bearing  obligations  of  the  government, 
would  attend  the  taxation  of  notes  issued  for 
circulation  as  money.  But  we  cannot  sav  that 
no  embarrassment  would  arise  from  such  tax- 
ation. And  we  think  it  clearly  within  the  dis- 
cretion of  Congress  to  determine  whether,  in 
view  of  all  the  circumstances  attending  the 
issue  of  the  notes,  their  usefulness,  as  a  means 
of  carrying  on  the  government,  would  be  en- 
hanced by  exemption  from  taxation;  and  with- 
in the  constitutional  power  of  Congress, 
3z*]  *having  resolved  the  question  of  useful- 
ness affirmatively,  to  provide  by  law  for  such 
exemption. 

There  remains,  then,  only  this  question:  has 
Congress  exercised  the  power  of  exemption? 

A  careful  examination  of  the  Acts  under 
which  they  were  issued,  has  left  no  doubt  in 
our  minds  upon  that  point. 

The  Act  of  February,  1862,  12  Stat,  at  L. 
346,  S  2,  declares  that  "all  United  States 
bonds,  and  other  securities  of  the  United 
States,  held  by  individuals,  associations,  or 
corporations,  within  the  United  States,  shall 
be  exempt  from  taxation  by  or  under  state  au- 
thority." 

We  have  already  said  that  these  notes  are 
obligations.  They  bind  the  national  faith. 
They  are,  therefore,  strictly  securities.  They  se- 
cure the  payment  stipulated  to  the  holders,  by 
the  pledge  of  the  national  faith,  the  only  ulti- 
mate security  of  all  national  obligations,  what- 
ever form  they  may  assume. 

And  this  provision  is  re-enacted  in  applica- 
tion to  the  second  issue  of  United  States  notes 
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by  the  Act  of  July  11,  1863,  12  Stat,  at  L.  646^ 

And,  as  if  to  remove  every  possible  doubt 
from  the  intention  of  Congress,  the  Act  of 
March  3,  1863.  12  Stat,  at  L.  700,  which  pro- 
vides for  the  last  issue  of  these  notes,  omits^ 
in  its  exemption  clause,  the  word  "stocks,"  and 
substitutes  for  "other  securities,"  the  words 
"Treasuiy  notes  or  United  States  notes  issued 
under  the  provisions  of  tiiis  Act." 

It  was  insisted  at  the  bar,  that  a  measure 
of  exemption  in  respect  to  the  notes  issued 
under  this— different  from  that  provided  in  the- 
former  Acts,  in  respect  to  the  notes  authorized 
by  them — ^was  intended;  but  we  cannot  yield 
our  assent  to  this  view.  The  rule  established 
in  the  last  Act  is  in  no  respect  inconsistent 
with  that  previously  established.  It  must  be* 
regarded,  therefore,  as  explanatory.  It  makea 
specific  what  was  before  expressed  in  general 
terms. 

Our  conclusion  is,  that  United  States  notea 
are  exempt;  and,  at  the  time  the  New  York 
statutes  were  enacted,  were  exempt  from  tax- 
ation by  or  under  state  authority. 

The  judgment  of  the  Court  of  Appeals  must». 
therefore,  be  reversed. 


WILLIAM  H.  GAINES  et  aL,  Appts., 

V. 

JACOB  THOMPSON,  Secretary  of  the  Interior,, 
and  Joseph  S.  Wilson,  Conmiissioner  of  the 
Land  Office. 

(See  S.  C.  7  Wall.  347-367.) 

Discretion  of  officer  not  subject  to  the  control 
of  the  courts — canceling  entry  of  land,  when 
cannot  be  enjoined. 

An  officer .  to  whom  public  duties  are  confldeA 
bj  law,  It  not  subject  to  the  control  of  the  courts 
in  the  exercise  of  the  judgment  and  discretion 
which  the  law  reposes  In  him  as  a  part  of  hie 
official  functions. 

This  doctrine  Is  as  applicable  to  the  writ  of  In- 
junction as  It  Is  to  the  writ  of  mandamus. 

The  canceling  an  entnr  for  lands  by  the  Com- 
missioner of  the  Land  Office,  which  he  has  been 
directed  to  do  bv  the  Secretary  of  the  Interior,  la 
not  a  ministerial  act  which  can- be  enjoined  by  In- 
junction from  the  courts. 

[No.  1.1 
Argued  Dec.  23,  1868.      Decided  Jan.  18,  1869. 

APPEAL  from  the  Grcuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  District  of  Columbia,  by  the  ap- 
pellants, praying  that  the  Secretary  of  the  In- 
terior and  the  Commissioner  of  the  Land  Office 
should  be  enjoined  from  making  a  cancellation 
of  a  certain  entry,  under  which  said  appellants 
claim  an  equitable  right  to  certain  lands  in  Ar- 
kansas. 

The  court  below,  on  hearing,  entered  a  de- 
cree dismissing  the  bill.  Thereupon  the  com- 
plainants took  an  appeal  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  H.  May,  R.  J.  Brent,  and  I.  L.  Brent, 
for  appellants: 

In  the  case  of  Hale  v.  Gaines,  22  How.  160, 
16  L.  ed.  269,  the  superior  title  of  the  com- 
plainants was  vindicated  as  against  the  con- 
flicting claims  of  private  parties. 

No  opinion  was  expressed  touching  the  claim 

Note. — Injunction  to  restrain  acts  of  public  of- 
ficers— see  note,  18  L.  ed.  U.  S.  437.  ^    _ 
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of  the  United  States,  but  that  question  was 
left  open,  because  the  United  States  were  not 
parties  in  that  cause. 

This  bill  was  filed  to  obtain  an  injunction 
a^dinst  the  Commissioner  of  the  Land  OflTice 
and  the  Secretary  of  the  Interior,  to  restrain 
the  lawless  act  menaced  by  the  Secretary  of 
the  Interior,  and  we  maintain  that  in  such  a 
cas^  an  injunction  against  a  public  officer  is 
right  and  proper. 

4  Simonds,  13;  6  Simonds,  222;  6  Paige,  88; 

2  Johns,  Ch.  473;  2  Kent,  339,  note;  Mississippi 
V.  Johnson,  4  Wall.  408,  499,  18  L.  ed.  440,  6 
WalL  71-77,  18  L.  ed.  723,  726. 

Such  a  bill  is  proper  to  prevent  a  cloud  being 
cast  on  a  title,  or  to  prevent  the  injurious  act 
of  a  public  officer. 

3  How.  460. 

The  practice  or  opinion  of  the  land  office 
cannot  control  the  action  or  opinion  of  the 
court  in  expounding  the  rights  of  parties  claim- 
ing under  the  law. 

20  How.  567,  15  L  ed.  998,  24  How.  361, 
16  L.  ed.  694;  Lindsey  v.  Hawes,  2  Black,  554, 
566,  17  L.  ed.  265. 

A  preemption  certificate  confers  an  equitable 
right  which  coiUts  will  protect.  It  is  not  a 
•ludowy  right. 

Lytle  v.  Arkansas,  9  How.  333,  16  Pet.  407, 

3  How.  441. 

The  executive  officers  and  the  Land  Depart- 
ment cannot  violate  law;  and  it  is  their  duty 
to  respect  the  decisions  of  the  U.  S.  courts. 

20  How.  567,  15  L.  ed.  998,  10  Pet.  80. 

Courts  will  overrule  them.  20  How.  8,  15 
L.ed.  802. 

The  entry  certificate  conferred  a  legal  right 
—vested  a  right;  18  How.  45,  16  L.  ed.  286,  9 
How.  333. 

And  can  only  be  canceled  by  fraud  or  some 
onfaimess. 

22  How.  193,  16  L.  ed.  306,  3  How.  460; 
Lytle'8  case  (2d  time),  22  How.  203,  16  L.  ed. 
S09. 

A  reservation  cannot  prevail  against  a  pre- 
emption right. 

Wilcox  V.  Jackson,  13  Pet.  511;  U.  S.  t. 
Fitzgerald,  16  Pet.  407;  Lytle's  Case,  9  How. 
334;  Barnard  t.  Ashley,  18  How.  45,  15  L.  ed. 
286. 

The  Supreme  Court  has  decided  ours  to  be 
the  best  title  against  all  the  world,  except  the 
United  SUtes. 

The  settlement  established  the  right  to  a 
patent,  which  save  a  perfect  legal  title  and 
went  back  by  reuition  to  the  origin  of  the  claim. 

Landes  v.  Brant,  10  How.  348. 

The  Commissioner  of  the  Land  Office  may 
correct  errors;  he  is  clothed  with  liberal  pow- 
ers, to  be  exercised  for  the  purposes  of  justice. 

Bell  V.  Heame,  19  How,  262,  15  L.  ed.  617. 

William  M.  Evarts,  Atty-Gen.,  and  J.  Hub- 
ley  Ashton,  Asst.  Atty-Gen.,  for  appellees: 

The  subject  matter  is  one  in  which  judgment 
tnd  discretion  are  to  be  exercised. 

The  learned  Chief  Justice  in  Mississippi  v. 
Johnson,  4  Wall.  498,  18  L.  ed.  440:  "A  min- 
isterial duty,  the  performance  of  which  may 
in  proper  cases  be  required  of  the  head  of  a  de- 
partment by  judicial  process,  is  one  in  respect 
to  which  nothing  is  left  to  discretion.  It  is  a 
simple,  definite  duty,  arising  under  conditions 
admitted  or  proved  to  exist,  and  imposed  by 
Uw." 
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Within  the  entire  range  of  the  executive  au- 
thority, there  are  no  functions  less  ministerial 
and  more  distinctly  executive  in  their  character 
than  those  which  devolve  upon  the  officers  of 
the  Land  Department,  in  the  administration  of 
matters  relating  to  the  disposal  of  the  public 
domain. 

The  judgment  of  registers  and  receivers  on 
questions  or  right  of  preemption  and  entry,  arc 
subject  to  review  by  the  Commissioner  of  the 
Land  Office   (Barnard  v.  Ashley,   18  How.  45, 

15  L.  ed.  286) ;  and  over  all  the  judgments  ot 
that  officer,  a  revisory  jurisdiction  is  exercisa- 
ble by  the  Secretary  of  the  Interior.  Mag- 
wire  V.  Tyler,  1  BUck,  202,  17  L.  ed.  141. 

The  case  is,  therefore,  within  the  rule  which 
forbids  judicial  interference  with  the  exercise 
of  executive  discretion. 

This  principle  has  been  so  lately  expounded 
by  this  court,  and  so  ably  vindicated  by  tht* 
Chief  Justice  in  the  case  of  Mississippi  v.  John- 
son, 4  Wall.  499,  18  L.  ed.  441,  that  we  deem 
it  unnecessary  to  do  more  than  refer  to  tht; 
other  and  previous  adjudication  of  this  court, 
and  to  leading  opinions  of  Attorney-General  of 
the  United  States. 

Kendall  v.  U.  S.  12  Pet.  609;  Decatur  v. 
Paulding,  14  Pet.  515;  Kendall  v.  Stokes,  3 
How.  98;  Brashear  v.  Mason,  6  How.  101; 
Reeside  v.  Walker,  11  How.  289;  U.  S.  v. 
Guthrie,  17  How.  304,  15  L.  ed.  106;  1  Op. 
AttysGen.  681;  3  Ibid.  681. 

And  there  is  nothing  in  this  case  which 
brings  it  at  all  within  the  decision  of  this  court 
in  the  case  of  Marbury  v.  Madison,  1  Cranch, 
137. 

All  the  cases  cited  by  the  appellants,  in 
which  the  courts  have  undertaken  to  review  ul- 
timately the  decisions  and  actions  of  the  Land 
Office  in  the  exercise  of  its  statutory  authority ^ 
where  cases  between  private  parties  litigated 
after  the  legal  title  had  passed  by  patent  or 
otherwise  out  of  the  government. 

Lytle  V.  Arkansas,  9  How.  329;  22  How.  202, 

16  L.  ed.  309;  Cunningham  v.  Ashley,  14  How. 
382;  Barnard  v.  Ashley,  18  How.  43,  15  L.  ed. 
285;  Garland  v.  Wynn,  20  How.  7,  15  L.  ed. 
802;  O'Brien  v.  Perry,  1  Black,  139,  17  L.  ed. 
117;  Harkness  v.  Underbill,  1  Black,  316,  17  L. 
ed.  208;  Lindsey  v.  Hawes,  2  Black,  657,  17  L, 
ed.  267;  MmnesoU  v.  Bachelder,  1  Wall.  115,  17 
L.  ed.  652. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  Secretary  of  the  Interior  having  directed! 
the  Commissioner  of  the  Land  Office  to  cancel 
an  entry  under  which  the  appellants  claim  an 
equitable  right  to  certain  lands  in  Arkansas, 
they  brought  their  suit  in  the  Circuit  Court  of 
the  District  of  Columbia,  praying  that  the  Sec- 
retary and  Commissioner  should  be  enjoined 
from  making  such  cancellation.  The  defend- 
ants entered  their  appearance,  and  Wilson,  the 
Commissioner,  filed  a  plea.  The  substance  of 
this  pica  is  that  the  matters  set  up  in  the  bill 
are  within  the  exclusive  control  of  the  Execu- 
tive Department  of  the  Government,  the  Secre- 
tary and  Commissioner  representing  the  Presi- 
dent, and  that  the  court  had  no  jurisdiction  or 
authority  to  interfere  with  the  exercise  of  this 
power  by  injunction. 

The  extent  of  the  jurisdiction  which   may 
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lawfully  be  asserted  by  the  Federal  Courts  over 
the  officers  of  the  Executive  Departments  of 
349*]  the  Government,  has  been  mooted  in  *this 
court  from  the  case  of  Marbury  v.  Madison, 
down  to  the  present  time;  and  while  the  prin- 
ciples which  should  govern  the  action  of  the 
courts  in  that  regard  have  been  settled  long 
since,  the  frequent  application  of  late  to  this 
court,  and  to  other  Federal  Courts,  for  the  ex- 
ercise of  power  not  belonging  to  them,  shows 
that  the  question  is  one  not  generally  under- 
stood. 

In  the  case  already  referred  to,  of  Marbury 
V.  Madison,  1  Cranch,  137,  the  Chief  Justice 
commented  at  some  length  upon  the  power  of 
the  courts  over  the  action  of  the  executive 
officers  of  the  government,  in  the  course  of 
which  he  arrived  at  the  conclusion  that  it  is  a 
question  which  must  always  depend  upon  the 
nature  of  the  act.  He  then  argues,  that  by  the 
Constitution  the  President  is  invested  with  cer- 
tain political  powers,  in  the  exercise  of  which 
he  is  to  use  his  own  discretion,  and  for  which 
he  is  accountable  only  to  his  country  and  his 
conscience,  and  that  he  has  officers  to  aid  him 
in  the  exercise  of  these  powers,  who  are  direct- 
ly accountable  to  him.  The  acts  of  such  an 
officer,  he  says,  can  never,  as  an  officer,  be  ex- 
aminable in  a  court  of  justice.  He  holds,  how- 
ever, that  where  an  officer  is  rec^uired  by  law 
to  perform  an  act,  not  of  this  pobtical  or  exec- 
utive character,  which  affects  the  private  rights 
of  individuals,  he  is  to  that  extent  amenable 
to  the  courts.  The  duty  which  it  was  held  in 
that  case  could  be  enforced  in  the  proper  court 
by  mandamus,  was  the  delivery  of  a  commis- 
sion already  signed  by  the  President.  The 
point,  as  there  presented,  was*  new  and  embar- 
rassing, and  it  is  no  reflection  on  the  distin- 
guished jurist  who  delivered  the  opinion  to  say 
that  the  rule  which  governs  the  court  in  its  ac- 
tion, in  this  class  of  cases,  has  since  been  laid 
down  with  more  precision,  without  conflicting 
with  the  principles  there  stated. 

In  the  case  of  Mclntire  v.  Wood,  7  Cranch, 
504,  an  application  was  made  to  the  Circuit 
Court  for  the  District  of  Ohio  for  a  mandamus 
to  the  register  of  the  land  office,  to  compel  him 
to  issue  certificates  of  purchase  to  plaintiff  for 
350*]  lands  to  which  he  ^supposed  himself  en- 
titled by  law.  This  court  was  of  opinion  that 
no  power  had  been  vested  by  Congress  in  the 
circuit  courts  to  is^ue  the  writ  in  such  cases. 
The  reasoning  of  the  court  is  not  extended, 
but  the  case  bears  a  strong  analogy  to  the  one 
under  consideration. 

But  in  Kendall  v.  U.  S.  12  Pet.  524,  the 
majority  of  the  court  held  that  the  courts  of 
the  District  of  Columbia  had  a  larger  ^wer 
than  the  circuit  courts,  and  could  issue  writs  of 
mandamus  to  Federal  officers  in  proper  cases. 
As  this  is  the  first  case  in  which  the  writ  was 
actually  ordered,  it  is  worth  while  to  examine 
the  ground  on  which  it  was  placed.  ''The  act 
required  to  be  done  by  the  Postmaster-Gen- 
eral," says  the  court,  "is  simply  to  credit  the 
relators  with  the  full  amount  of  the  award  of 
the  solicitor.  This  is. a  precise,  definite  act, 
purely  ministerial,  and  about  which  the  Post- 
master-General had  no  discretion  whatever. 
This  was  not  an  official  act  in  any  other  sense 
than  being  a  transaction  in  the  department 
where  the  books  and  accounts  were  kept,  and 


was  an  official  act  in  the  same  sense  that  an 
entry  in  the  minutes  of  a  court,  pursuant  to  an 
order  of  the  court,  is  an  official  act.  There  it 
no  room  for  the  exercise  of  any  discretion,  of- 
ficial or  otherwise." 

In  this  language  there  is  no  ambiguity,  and 
in  it  we  find  a  clear  enunciation  of  the  rule 
which  separates  the  class  of  cases  in  which  the 
court  will  interfere  from  those  in  which  it  will 
not.  In  the  subsequent  case  of  Decatur  v. 
Paulding,  14  Pet.  497,  where  the  writ  was  re- 
fused, the  Chief  Justice,  who  had  dissented  in 
the  former  case,  accepts  both  the  doctrine  of 
the  right  to  issue  the  writ  by  the  court  of  the 
district,  and  of  the  cases  in  which  it  may  be 
issued,  as  settled  by  the  case  of  Kendall  v. 
U.  S.  "The  first  question,  therefore,  to  be  con- 
sidered," he  says,  "is,  whether  the  duty  im- 
posed upon  the  Secretary  of  the  Navy  by  the 
resolution  in  favor  of  Mrs.  Decatur  was  a  mere 
ministerial  act?"  The  case  of  Mrs^  Decatur- 
arose  under  an  Act  of  Congress,  and  also  a 
Joint  Resolution  of  that  body  of  the  same  date, 
both  providing  ^compensation  for  the  [•ssi 
services  of  her  deceased  husband;  but  the 
measure  of  this  compensation  (which  was  to 
be  paid  to  her  by  the  Secretary  of  the  Navy) 
was  in  the  Act  different  from  what  it  was  in 
the  resolution.  The  Secretary  held  that  but 
one  of  these  was  intended  by  Congress,  and 
gave  her  the  election.  She  brought  suit  to 
compel  him  to  give  hei*  both.  It  is  clear  she  had 
no  other  legal  remedy.  The  United  States  could 
not  be  sued.  The  Secretary  could  not  be  sued 
in  any  other  form  of  action  than  mandamus. 
But  on  the  ground  that  the  action  of  the  Sec- 
retary involved  the  exercise  of  judgment  and 
discretion,  the  order  of  the  circuit  court  refus- 
ing the  writ  was  sustained. 

This  case  is  cited  and  relied  on  the  case  of 
Commissioner  of  Patents  v.  Whiteney,  4  Wall. 
522,  18  L.  ed.  335,  and  some  of  the  observations 
of  Chief  Justice  Taney,  in  delivering  the  opin- 
ion in  the  former,  are  so  pertinent  to  the  case 
before  us,  and  state  so  well  the  relations  of 
the  judicial  branch  of  the  government  to  the 
officers  engaged  in  the  executive  branch,  that 
they  may  well  be  reproduced  here. 

Speaking  of  the  functions  of  these  officers,  he 
says:  "In  general,  such  duties,  whether  im- 
posed by  Act  of  Congress  or  by  resolution,  are 
not  mere  ministerial  duties.  The  head  of  an 
Executive  Department  of  the  Government,  in 
the  administration  of  the  various  and  impor- 
tant concerns  of  his  office,  is  continually  re- 
quired to  exercise  judgment  and  discretion. 
He  must  exercise  his  judgment  in  expounding 
the  laws  and  resolutions  of  Congress  under 
which  he  is  required  to  act."  "If,"  he  says, 
"a  suit  should  come  before  this  court,  which 
involved  the  construction  of  any  of  those  laws, 
tne  court  certainly  would  not  be  bound  to 
adopt  the  construction  given  by  the  head  of 
the  department.  And  if  they  supposed  his  de- 
cision to  be  wrong,  they  would,  of  course,  so 
pronounce  their  judgment.  But  this  judgment, 
upon  the  construction  of  the  law,  must  be  givt,n 
in  a  case  in  which  they  have  jurisdiction, 
and  in  which  it  is  their  duty  to  inter- 
pret the  Acts  of  Congress,  in  order  to  ascer- 
tain the  rights  •of  the  parties  before  ['352 
them.  The  court  could  not  entertain  an  ap- 
peal from  the  decision  of  one  of  the  secri^- 
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taries,  nor  revise  his  judgment  in  any  case 
where  the  law  authorized  him  to  exercise 
judgment  or  discretion.  Nor  can  it  by  man- 
damus act  directly  upon  the  officer,  and  guide 
and  control  his  judgment  or  discretion  in  the 
matters  committed  to  his  care,  in  the  ordi- 
nary exercise  of  his  official  duties  .  •  . 
The  interference  of  the  courts  with  the  per- 
formance of  the  ordinary  duties  of  the  exec- 
utive departments  would  be  productive  of 
nothing  but  mischief,  and  we  are  quite  satis- 
tied  that  such  a  power  was  never  intended 
to  be  given  to  them.'*  To  the  same  effect  are 
also  the  cases,  U.  S.  v.  Seaman,  17  How.  225,  15 
L.  ed.  226;  Same  v.  Guthrie,  17  How.  284,  15 
L.  ed.  102;  Same  v.  Commissioner  of  Land 
Office,  5  Wall.  563,  18  L.  ed.  692. 

It  may,  however,  be  suggested,  that  the 
relief  sought  in  all  those  cases  was  through 
the  writ  of  mandamus,  and  that  the  decisions 
are  based  upon  the  special  principles  applicable 
to  the  use  of  that  writ.  This  is  only  true  so 
far  as  these  principles  assert  the  general  doc- 
trine that  an  officer  to  whom  public  duties 
are  confided  by  law,  is  not  subject  to  the  con- 
trol of  the  courts  in  the  exercise  of  the  judg- 
ment and  discretion  which  ^e  law  reposes 
in  him  as  a  part  of  his  official  functions.  Cer- 
tain powers  and.  duties  are  confided  to  those 
officers,  and  to  them  alone,  and  however  the 
courts  may,  in  ascertaining  the  rights  of 
parties  in  suits  properly  before  them,  pass 
upon  the  legality  of  their  acts,  after  the  mat- 
ter has  once  passed  beyond  their  control,  there 
exists  no  power  in  the  courts,  by  any  of  its 
processes,  to  act  upon  the  officer  so  as  to  in- 
terfere with  the  exercise  of  that  judgment 
while  the  matter  is  properly  before  him  for 
action.  The  reason  for  this  is,  that  the  law 
reposes  this  discretion  in  him  for  that  occa- 
sion, and  not  in  the  courts.  The  doctrine, 
therefore,  is  as  applicable  to  the  writ  of  in- 
junction as  it  is  to  the  writ  of  mandamus. 

In  the  one  case*  the  officer  is  required  to 
abandon  his  right  to  exercise  his  personal 
353*]  judgment  and  to  substitute  that  of  *the 
court,  by  performing  the  act  as  it  commands. 
In  the  other  he  is  forbidden  to  do  the  act 
which  his  judgment  and  discretion  tell  him 
should  be  done.  There  can  be  no  difference 
in  the  principle  which  forbids  interference  with 
the  duties  of  these  officers,  whether  it  be  by 
writ  of  mandamus  or  injunction. 

Accordingly,  in  the  case  of  Mississippi  v. 
Johnson,  4  WaU.  475,  18  L.  ed.  437,  whidi 
was  an  application  to  this  court  for  the  writ 
of  injunction,  in  the  exercise  of  its  original 
jurisdiction,  the  court  says  that  it  is  unable 
to  perceive  that  the  fact  that  the  relief  asked 
is  by  injunction,  takes  the  case  out  of  the 
general  principles  which  forbid  judicial  inter- 
ference with  the  exercise  of  executive  discre- 
tion. 

In  the  same  case  the  Chief  Justice  gives  us 
this  clear  definition  of  a  ministerial  dut^  in 
the  relation  in  which  we  have  been  consider- 
^g  it:  "A  ministerial  duty,  the  performance 
of  which  may  in  proper  cases  be  required  of 
the  h^Bui  of  a  department  by  judicial  process. 
is  one  in  respect  to  which  nothing  is  left  to 
discretion.  It  is  a  simple,  definite  duty,  aris 
ing  under  circumstances  admitted  or  proved 
to  exist  and  imposed  by  law." 
7  Wall.  U.  S.  Book  10. 


The  action  of  the  officers  of  the  Land  De- 
partment, with  which  we  are  asked  to  inter- 
fere in  this  case,  is  clearly  not  of  this  charac- 
ter. The  validity  of  plaintiffs'  entry,  which 
is  involved  in  their  decision,  is  a  question 
which  requires  the  careful  consideration  and 
construction  of  more  than  one  Act  of  Con- 
gress. It  has  been  for  a  long  time  before  the 
department,  and  has  received  the  attention 
of  successive  Secretaries  of  the  Interior,  and 
has  been  found  so  difficult  as  to  justify  those 
officers^  in  requiring  the  opinion  of  the  At- 
torney-General. It  is  far  from  being  a  minis- 
terial act  under  any  definition  given  by  this 
court. 

The  numerous  cases  referred  to  by  counsel, 
in  which  this  court — ^after  the  title  had  passed 
from  the  United  States,  and  the  matter  had 
ceased  to  be  under  the  control  of  the  Execu- 
tive Department — ^has  sustained  the  courts  of 
justice  m  ^decreeing  the  equitable  title  [*354 
to  belong  to  the  person  against  whom  the  de- 
partment had  decided,  are  not  in  conflict  with 
these  views,  but  furnish  an  additional  reason 
for  refusing  to  interfere  with  such  cases  while 
they  remain  under  such  control. 

The  decree  of  the  Circuit  Court  is  affirmed. 


THE    LOUISIANA    MUTUAL    INSURANCE 
COMPANY,  Plff.  in  Err., 

V. 

JOHN  P.  TWEED. 

(See  S.  C.  7  WaU.  44-63.) 

Distinction  between  law  and  equity  in  Federal 
Courts  in  Louisiana— opinion  of  court  below 
is  not  a  finding  of  facts — exception  in  pol- 
icy of  insurance — cause  of  fire. 

The  distinction  between  law  and  canity  prevails 
In  the  Federal  Courts  sltthnff  in  Loalslana,  in  the 
modes  of  proceeding,  notwithstanding  the  State 
Civil  Code.  ^  .       . 

The  opinion  of  the  court  below  is  not  a  sufficleni 
findlDR  of  facts  within  the  SUtnte  of  Mar.  8,  1866. 
and  the  general  rule. 

Where  an  explosion  produced  or  set  in  operation 
the  fire  which  burned  the  plalntllTs  cotton,  the 
fact  that  It  was  carried  to  the  cotton  by  first  burn- 
ing another  building,  will  not  so  take  the  case  out 
of  the  exception  In  a  policy,  that  the  insurers  will 
not  be  liable  for  a  loss  whlCh  happened  by  means 
of  an  explosion. 

Nor  can  the  accidental  circumstance  that  the 
wind  was  blowing  in  a  direction  to  favor  the 
progress  of  the  flre  towards  the  warehouse,  be 
considered  a  new  cause. 

[No.  22.] 

Argued  Jan.  6,  1868.        Decided  Jan.  26,  1869. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louis- 
iana. 

The  case  is  stated  bv  the  court. 

Mr.  W.  M.  Evarts,  for  plaintiff  in  error: 

An  examination  of  the  authorities  will  show 
that  within  any  accepted  interpretation  of  the 
rule  of  *'causa  proxima,  non  remota,  specta- 
tur,"  the  loss  in  this  case  was  by  "fire  which 
happ^ed  or  took  place  by  means  of  explo 
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Gen.  Mut.  Ins.  Co.  v.  Sherwood,  14  How. 
i67;  Peters  v.  Warren  Ins.  Co.  14  Pet.  110; 
Magoun  v.  N.  E.  Mar.  Ins.  Co.  1  Story,  157; 
Montoya  v.  Lon.  Ass.  Co.  6  Exch.  461;  4 
*:ng.  L.   &  E.  600;   Tilton  t.  Hamilton  Fire 

NOTX. — Liability  of  Insurer  for  loss  caused  by 
explosion — see  note  19  Li.R.A.  594. 
6  6! 
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Ins.  Co.  1  6o8W.  367;  Brady,  v.  N.  W.  Ins. 
Ck).  11  Mich.  425;  Lewis  v.  Springfield  F.  & 
M.  Ins.  Co.  10  Gray,  159;  Strong  v.  Sun  Mut. 
Ins.  Co.  31  N.  Y.  103;  City  Fire  Ins.  Co.  v. 
Corlies,  21  Wend.  367. 

The  leading  case,  touching  directly  in  its 
circumstances  the  question  now  under  judg- 
ment, is  that  of  St.  John  v.  Am.  Mut.  P.  A 
M.  Ins.  Co.,  considered  in  the  Superior  Court 
of  New  York,  1  Duer.  371,  and  in  the  Court 
of   Appeals,   11   N.   Y.   516. 

"When  it  is  provided  by  the  conditions 
annexed  to  a  policy  of  insurance  against  fire, 
that  the  company  shall  not  be  liable  for  any 
loss  occasioned  by  the  explosion  of  a  steam 
boiler,  or  explosions  arising  from  any  other 
cause,  unless  specially  specified  in  the  policy, 
although  fire  may  be  the  proximate  cause  of 
the  loss  that  is  claimed,  the  company  is  not 
liable  when  it  appears  that  the  nre  was  di- 
rectly and  wholly  occasioned  by  an  explosion." 
It  is  apparent  in  the  light  of  these  author- 
ities, that  the  insurers  undertook,  by  the  care- 
ful and  full  expression  of  the  traits  of  the  loss 
which  they  excepted  from  the  stipulated  in- 
demnity, to  exclude  all  opportunity  of  re- 
finement   and    subtility. 

In  terms,  they  secured  for  themselves  ex- 
emption from  liability,  although  fire  was  the 
immediate,  direct  and  exclusive  agent  of  de- 
struction operating  upon  the  insured  prop- 
erty, and  although  the  relation  which  explo- 
sion bore  to  this  consummating  cause,  was 
merely  the  opening  cause,  by  means  of  which 
the  destroying  fire  should  happen  or  take 
place. 

Messrs.  P.  J.  Staiivan,  £.  C.  Billings,  T.  J. 
Durante  and  Hughes,  and  Denver  &  Peck, 
for  the   defendants   in   error: 

It  is  submitted  that,  upon  the  facts  found, 
the  loss  or  damage  did  not  happen  or  take 
place  by  means  of  explosion,  as  the  parties 
themselves  understood  the  terms  of  the  pol- 
icy and  the  exception;  and  this  without  in- 
voking the  principle  that,  since  the  exception 
is  the  language  of  the  insurers  and  for  their 
benefit,  it  must  be  construed  more  strongly 
against  them. 

To  reconcile  the  instrument  of  insurance  as 
a  whole,  the  cause  insured  against  and  the 
cause  excepted  must  have  been  meant  by  the 
parties  to  be  only  the  direct  cause,  and  with 
this  line  of  demarcation,  the  consuming  fire 
was  wholly  outside  of  the  exception. 

But  not  only  the  manifest  intent  of  the 
parties,  but  the  principle  of  law  as  settled  by 
harmonious  and  well-nigh  universal  adjudica- 
tion, places  the  fire  which  consumed  the  insured 
cotton  out  of  the  dominion  of  the  exception 
and  leaves  it  within  the  indemnification  of  the 
policy.  The  exception  includes  only  fires 
which  may  happen  by  means  of  explosion. 
The  policy*  includes  fires  which  may  happen  or 
take  place  by  all  other  means.  The  law  makes 
the  means  excepted  and  the  means  reserved  to 
be  direct  means,  the  medium.  Lord  Bacon, 
Regula,  1,  pp.  35  and  36,  has  given  us  a  com- 
prehensive maxim,  of  which  all  the  decisions, 
so  far  as  they  are  authority,  are  but  illustra- 
tions. In  jure  non  remota  causa  sed  proxima 
spectatur. 

Livie  v.  Janson,  12  East,  648;  Creen  v. 
Elmslie,  Peake,  N.  P.  278;  Hodgson  v.  Malcolm, 
•'>  Bos.  &  P.  336;  Jones  v.  Schmoll,  sitting  after 
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Trinity,  1785,  case  stated  in  2  Am.  Ins.  Perk, 
ed.  764,  and  in  1  D.  &  E.  130,  note;  Redman  v. 
Wilson,  14  Mees.  &  W.  470;  lonidcs  v.  Univer. 
Mar.  Ins.  Co.  8  Law  T.  (N.  S.),  705;  Marsdcn 
V.  City  and  Co.  Assur.  Co.  13  L.  T.  (N.  S.), 
465;  Thompson  v.  Hopper,  El.  Bl.  &  E.  1038; 
S.  C.  5  Jur.   (N.  S.),  93. 

The  American  authorities  assert,  with  equal 
positiveness  and  insist  with  equal  strict nesn, 
upon  the  distinction  maintained  in  Lord 
Bacon's  maxim. 

Col.  Ins.  Co.  V.  Lawrence,  10  Pet.  507; 
Waters  v.  Merch.  Louisville  Ins.  Co.  11  Pot.  213. 

It  is  submitted  that  the  doctrine  of  tho  rasos 
cited  is,  that  the  exception  cannot  be  made  to 
cover  fires  which  were  simply  preceded  by  or 
remotely  contributed  to  by  explosion,  but  that 
wherever  the  explosion  as  a  direct  agency  in 
kindling  or  communicating  fire  ended,  just  at 
that  point,  the  force  of  the  exception  stops; 
and  it  is  found  as  a  fact,  that  not  only  had  the 
force 'of  the  explosion  been  spent,  and  more 
than  a  half  hour  elapsed  before  the  insured 
property  was  set  on  fire,  but  that  when  itrnlted 
it  was  set  on  fire  by  a  cause  entirely  distinct 
from   the    explosion. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court:' 

The  action  in  the  case  before  us  was  brought 
in  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  on  a  policy  of  insurance,  and  was 
tried  by  the  court  without  a  jury.  There  is  no 
bill  of  exceptions.  There  is  no  ruling  on  any 
proposition  of  law  raised  by  the  pleadings. 
The  evidence  seems  to  be  copied  into  the  tran- 
script, but  whether  it  is  all  the  testimony,  or 
how  it  came  to  be  here,  there  is  nothing  to 
show.  There  is,  in  fact,  nothing  which  a  writ 
of  error  can  bring  here  for  review,  tested  by 
the  rules  of  the  common  law. 

The  distinction  between  law  and  equity  pre- 
vails in  the  Federal  Courts  fitting  in  Louisiana, 
in  the  modes  of  proceeding,  notwithstanding 
the  Civil  Code,  which  governs  the  practice  as 
well  as  the  rights  of  parties  in  the  state  courts. 
On  account  of  the  peculiarity  in  practice  in- 
that  State,  it  has  been  decided  in  several  case» 
coming  from  the  state  courts  •of  Louisi-  [^$t 
ana  to  this  court  by  writ  of  error,  that  we 
would  regard  the  statements  of  fact  found  in 
the  opinions  of  the  court  as  part  of  the  record, 
where  they  were  in  themselves  sufficient  and 
otherwise  unobjectionable.  And  perhaps  this 
may  in  practice  have  been  extended  to  cases- 
from  the  Federal  Courts  of  that  district.  But 
in  regard  to  the  latter,  we  are  not  now  at 
liberty  to  do  so.  The  Act  of  March  3,  1865  (13 
Stat,  at  L.  601),  by  its  fourth  section,  provides 
a  clear  and  simple  mode  by  which  parties  who 
submit  cases  to  the  court,  without  the  interven- 
tion of  a  jury,  may  have  the  rulings  of  the 
court  reviewed  here,  and  also  prescribes  what 
may  be  reviewed  in  such  cases.  This  statute, 
which  is  but  a  reproduction  of  the  system  in 
practice  in  many  of  the  States,  is  as  binding  on 
the  Federal  Courts  sitting  in  Louisiana  as  else- 
where, and  we  cannot  disregard  it. 

We  are  asked  in  the  present  case  to  accept 
the  opinion  of  the  court  below  as  a  sufficient 
finding  of  the  facts  within  the  statute,  and 
within  the  general  rule  on  this  subject.  But 
vvitn  no  aid  outside  the  record  we  cannot  do 
tnis.    The  opinion  only  recites  some  parts  of 
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of  the  judgment,  and  is  liable  to  the  objection 
often  referred  to  in  this  court,  that  it  states  the 
evidence  and  not  the  facts  as  found  from  that 
evidence.  Besides,  it, does  not  profess  to  be  a 
statement  of  facts,  but  is  very  correctly  called 
in  the  transcript,  "reasons  for  judgment." 

But  the  counsel  for  both  parties  in  this  court 
have  agreed  to  certain  parts  of  that  opinion  as 
containing  the  material  facts  of  the  case,  and 
to  treat  them  here  as  facts  found  by  the  court ; 
and  inasmuch  a«  they  could  have  made  such 
an  agreement  in  the  court  below, -we  have  con- 
cluded to  act  upon  it  here  as  if  it  had  been  so 
made. 

Upon  an  examination  of  the  facts  thus  stat- 
ed, and  placing  upon  them  that  construction 
most  favorable  to  the  judgment  of  the  court, 
we  are  of  opinion  that  it  cannot  be  sustained. 
The  insurance  was  against  fire,  and  covered 
45*]  Certain  bales  of  cotton  in  the  Alabama 
warehouse  in  Mobile.  The  policy  contained  a 
proviso  that  the  insurers  should  not  be  liable 
to  make  good  any  loss  or  damage  by  fire  which 
might  happen  or  take  place  by  means  of  any  in- 
vasion, insurrection,  riot  or  civil  commotion,  or 
any  military  or  usurped  power,  explosion, 
earthquake  or  hurricane. 

During  the  time  covered  by  the  policy,  an 
explosion  took  place  in  the  Marshall  warehouse, 
situated  directly  across  the  street,  which  threw 
down  the  walls  in  the  Alabama  warehouse, 
•eattered  combustible  materials  in  the  street, 
and  resulted  in  an  extensive  conflagration,  em- 
braeing  several  squares  and  buildings,  among 
which  the  Alabama  warehouse  and  the  cotton 
stored  in  it  were  wholly  destroyed. 

The  only  question  to  be  decided  in  the  ca8« 
5s*]  ia,  whether  •the  fire  which  destroyed  plain- 
tiff's cotton  happened  or  took  place  by  means  of 
the  explosion;  for  if  it  did,  the  defendant  is 
not  liable  by  the  express  terms  of  the  contract. 
That  the  explosion  was  in  some  sense  the 
cause  of  the  fire  is  not  denied,  but  it  is  claimed 
tiiat  its  relation  was  too  remote  to  bring  the 
case  within  the  exception  of  the  policy. 

It  must  be  taken  that  the  fire  was  not  com- 
municated directly  from  the  Marshall  ware- 
house, in  which  the  explosion  occurred,  to  the 
Alabama  warehouse,  but  that  it  came  more  im- 
mediately from  another  building — the  Eagle 
Kill — ^which  was  itself  fired  by  the  explosion. 
Some  stress  is  also  laid  by  the  plaintiff  on  the 
dmuDstance  that  the  wind  was  blowing  in  the 
direction  from  the  Eagle  Mill  to  the  Alabama 
warehouse.  But  the  whole  fire  was  a  continu- 
ous affair  from  the  explosion,  and  under  full 
headway  in  about  half  an  hour. 

Under  these  circumstances,  we  have  cited  to 
OS  a  general  review  of  the  doctrine  of  proxi- 
mate and  remote  causes,  as  it  has  arisen  and 
been  decided  in  the  courts  in  a  great  variety  of 
cases.  It  would  be  an  unprofitable  labor  to 
enter  into  an  examination  of  these  cases.  If 
we  could  deduce  from  them  the  best  possible 
expression  of  the  rule,  it  would  remain  after 
all  to  decide  each  case  largely  upon  the  special 
facts  belon^ng  to  it,  and  often  upon  the  very 
nicest  discriminations. 

One  of  the  most  valuable  of  the  criteria  fur- 
nished us  by  these  authorities,  is  to  ascertain 
whether  any  new  cause  has  intervened  between 
the  fact  accomplished  and  the  alleged  cause.  If 
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a  new  force  or  power  has  intervened  of  itself, 
sufldcient  to  stand  as  the  cause  of  the  misfor- 
tune, the  other  must  be  considered  as  too  re- 
mote. 

In  the  present  case  we  think  there  is  no  such 
new  cause.  The  explosion  undoubtedly  pro- 
duced or  set  in  operation  the  fire  which  burned 
the  plaintiffs  cotton.  The  fact  that  it  was  car- 
ried to  the  cotton  by  first  burning  another 
building,  supplies  no  new  force  or  power  which 
caused  the  burning.  Nor  can  the  accidental  cir- 
cumstance that  the  wind  was  blowing  in  a  di- 
rection to  favor  the  progress  of  the  fire  towarda 
the  warehouse  be  considered  a  new  cause.  That 
may  have  been  the  usual  course  of  the  breeze 
in  that  neighborhood.  Its  force  may  have  beeni 
trifling.  lU  influence  in  producing  the  fire  in 
the  Alabama  warehouse  was  too  slight  to  be 
substituted  for  the  explosion  as  the  cause  of 
the  fire. 

But  there  are  other  causes  of  fire  mentioned' 
in  the  exempting  clause,  and  they  throw  light 
on  the  intent  of  the  parties  in  reference  to  this 
one.  If  the  fire  had  taken  place  by  means  of  in- 
vasion, riot,  insurrection  or  civil  commotion, 
earthquake  or  hurricane,  and  by  either  of  these 
means  the  Marshall  warehouse  had  been 
first  fired,  and  the  fire  had  *ex-  [*53 
tended,  as  we  have  shown  it  did,  to  the  Ala- 
bama warehouse,  would  the  Insurance  Company 
have  been  liable? 

Could  it  be  4ield  as  necessary  to  exemption 
that  the  persons  engaged  in  riot  or  invasioni 
must  have  actually  placed  the  torch  to  the 
building  insured,  and  that  in  such  case,  if  half 
the  town  had  been  burned  down,  the  Company 
would  have  been  liable  for  all  the  buildings  in- 
sured, except  t^e  one  first  fired?  Or  if  a  hur- 
ricane or  earthquake  had  started  th^  fire,  is  the 
exemption  limited  in  the  same  manner? 

These  propositions  cannot  be  sustained,  and 
in  establishing  a  principle  applicable  to  fire 
ori^^inating  by  explosion,  we  must  find  one 
which  is  equally  applicable  under  like  circum- 
stances to  the  other  causes  embraced  in  the 
same  clause. 

Without  commenting  further,  we  are  clearly 
of  opinion  that  the  explosion  was  the  cause  of 
the  fire  in  this  case,  within  the  meaning  of  the 
policy,  and  that  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  a  new  trial  grant- 
ed. 


THE  STEAMSHIP  CHINA,  Her  Tackle,  etc. 
The  British  k  North  American  Royal  Mail 
Steam  Packet  Company,  Claimant,  Appt., 

V. 

LOUIS  WALSH  and  Benjamin  Carver. 
(See  S.  C.   'The  China,"  7  Wall.  63-71.)  ' 
New  York  pilot  law — ^vessel  liable  for  collision 

which  occurred  through  fault  of  pilot. 

The  Statute  of  New  York,  of  April  8,  1857,  com- 
pels the  master  of  a  vessel  to  take  a  pilot. 

The  fact  that  the  law  compels  the  master  to 
take  the  pilot  does  not  exonerate  the  vessel  trom 
liability  for  damages  for  a  collision  which  was 
entirely  the  result  of  his  gross  mismanagement. 

[No.  21.] 
Argued  Jan.  6,  18C9.        Decided  Jan.  25,  1809. 

NoTB. — Responslbllitv  of  owner  for  acts  of  pilot 
note,  23  L.  ed.  U.  8.  55. 
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A"'     PPEAL  from  the  Circuit  Court  of  the  United 
States   for  the  Southern  District  of  New 
York. 

(  The  respondents,  as  owners  of  the  brig,  Ken- 
tucky, filed  their  libel  in  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  against  the  steamship  China,  one 
•of  the  Cunard  packets,  alleging  that  July  17, 
1863,  the  said  steamship  China  negligently  col- 
lided with  the  said  brig,  Kentucky,  and  caused 
the  loss  of  the  vessel  and  the  destruction  of 
her  cargo. 

The  British  and  North  American  Royal  Mail 
Steam  Packet  Company  intervened  as  claim- 
ants of  The  China,  and  in  their  answer  admit 
the  collision,  but  deny  that  said  collision 
vas  in  consequence  of  any  negligence  of  the 
officers  or  crew  of  the  said  steamer. 

The  answer  further  alleges  that,  ''at  the  time 
of  said  collision,  the  said  steamer  China  was  in 
charge  of  a  pliot  duly  licensed  by  virtue  of  cer- 
tain Acts  of  the  L^islature  of  the  State  of 
^ew  York;  that  said  pilot  was  taken  in  con- 
formity with  the  requirements  of  the  laws  of 
the  State  of  New  York;  that  the  said  pilot  di- 
rected all  the  maneuvers  of  the  steamer,  which 
preceded  the  collision;  and  the  respondents 
•claim  and  insist  that  oy  reason  thereof,  they 
are  not  responsible  for  any  loss  or  damage 
caused  thereby." 

The  proofs  fully  sustained  the  allegation  of 
the  libel,  that  tlie  steamer*  China  was  in  fault 
in  the  collision,  and  the  brig  Kentucky  was 
wholly  free  from  blame. 

The  allegation  of  the  answer,  that  the  colli- 
Bion  occurred  while  the  steamer  China  was  in 
charge  of  a  pilot  licensed  under  the  laws  of 
New  York,  and  that  he  directed  the  maneuvers 
which  preceded  the  collision,  Vas  also  proved. 

A  decree  was  made  by  His  Honor,  Judge 
Betts,  for  the  libellants,  and  a  reference  to  a 
commissioner  ordered  to  compute  their  dam- 
ages. 

The  commissioner  reported  the  damages  at 
$19,898.34,  and,  upon  exceptions,  his  report  was 
confirmed  and  a  decree  entered  for  the  amount. 

Upon  an  appeal  by  the  claimants  to  the  cir- 
cuit court,  and  a  hearing  before  His  Honor, 
Judge  Nelson,  this  decree  was  affirmed;  where- 
4ipon  the  respondents  took  an  appeal  to  this 
court. 
,    Mr.  D.  D.  Lordp  for  appellants: 

By  Acts  of  the  Legislature  of  New  York, 
|>assed  April  11,  1854,  amended  by  Act  of  April 
8,  1867,  the  owners  of  the  China  were  com- 
pelled to  submit  her  to  the  control  of  a  pilot, 
licensed  in  conformity  with  their  provisions. 

These  laws  are  more  strict  than  the  English 
Statutes  for  Liverpool  and  Newcastle,  which 
have  been  held  compulsory,  although  they  im- 
pose no  penalty  for  refusing  a  pilot,  other  than 
the  payment  of  bis  fees. 

The  Maria,  1  Wm.  Rob.  98;  The  Agricola,  2 
Wm.  Rob.  10;  Smith  v.  Condry,  1  How.  28. 

The  Statute  of  New  York  differs  from  that  of 
Pennsylvania,  which  has  been  held  not  com- 
pulsory, in  making  unlicensed  pilotage  a  mis- 
demeanor, punishable  by  fine  and  imprison- 
-nent,  and  m  giving  full  fees  instead  of  half 
fees  to  the  pilot  rejected.  This  later  provision 
alone  would  show  a  prohibitory  intention  in 
the  New  York  Statute,  not  existing  in  that  of 
Pennsylvania. 


The  Statute  of  New  York  ana  the  rulen  es- 
tablished under  their  authority  oy  the  Pilot 
Commissioners,  precluded  masters  and  owners 
of  vessels,  not  only  from  an  uncontrolled  selec- 
tion of  pilots,  but  even  6t  the  right  of  choosing 
from  amongst  those  licensed  by  the  commis- 
sioners. 

The  enactments  of  the  Statutes  of  New  York 
were  binding  in  conscience  as  well  as  in  law. 

They  were  provisions  to  insure  the  public 
welfare. 

It  is  morally  wrong  to  pilot  without  a  li- 
cense, or  to  employ  others  to  do  so  when  a  stat- 
ute declares  it  to  be  a  misdemeanor;  or  even 
when  a  statute  forbids  it,  although  without 
sanction  of  a  punishment. 

The  owners  of  The  China  could  not  have  re- 
fused a  New  York  pilot  in  the  expectation  of 
being  able  to  select  a  pilot  from  "'^'.ew  Jersey. 
The  pilot  laws  of  New  .Jersey  and  rules  of  their 
commissioners  are  similar  to  those  of  New 
York,  and  give  ship-owners  no  more  right  of 
selection. 

Nixon,*  Elmer,  Dig.,  p.  623,  §{  1,  18,  17-37; 
Rules  of  N.  J.  Commis.  19,  9.  18-31. 

Even  if  owners  might  select  between  a  pilot 
assigned  them  by  the  N.  J.  Commissioners, 
and  one  assigned' them  by  the  N.  Y.  Commis- 
sioners, such  a  selection,  if  made,  would  not 
have  been  so  voluntary  as  to  subject  them  to 
responsibility.  The  Batavier,  2  Wm.  Rob.,  410. 

The  pi^ot  thus  put  in  charge  of  The  China  by 
<orce  of  the  statute  was  not  under  the  control 
of  her  owners  or  officers;  they  might  displace 
him  if  drunk  or  manifestly  incompetent,  and 
they  might  offer  him  suggestions;  but  so  long 
as  he  remained  in  charge  of  the  ship  they  were 
obliged  to  submit  to  his  decisions,  and  execute 
his  orders  with  promptness,  even  when  contrary 
to  their  own  opinions  of  what  was  expedient 
or  even  prudent. 

The  Argo,  Swab.  463;  The  Lochlibo,  3  W. 
Rob.  310,  321. 

The  owners  of  The  China  cannot  be  justly 
held  responsible  for  the  acts  of  the  pilot  whom 
they  had  no  power  either  to  select  or  control, 
but  to  whom  tb^y  were,  nevertheless,  compelled 
to  surrender  their  ship. 

The  Argo,  Swab.  462;  The  Fama,  2  W.  Rob. 
184;  The  Batavier,  2  W.  Rob.  407;  The  Agri- 
cola,  2  W.  Rob.  10;  The  Maria.  I  W.  Rob.  95; 
The  Protector,  1  W.  Rob.  45;  The  Christiana, 
2  Hagg.  183;  Ritchie  v.  Bowsfield,  7  Taunt.  309; 
Bennet  v.  Moita,  7  Taunt.  258;  Carruthers  v. 
Sydebotham,  4  Maule  &  S.  77. 

These  decisions  are  not  controverted  by  Atty- 
Gen.  V.  Case,  3  Price,  302,  nor  by  The  Neptune, 
2d  Dod.  467.  In  the  former  case  the  vessel  was 
anchored  and,  therefore,  not  bound  to  take  the 
pilot  who  caused  the  damage ;  and  in  the  latter 
case  the  compulsory  statute,  then  recently 
passed,  was  overlooked,  as  is  stated  by  Ur. 
Lushington,  who  was  counsel   in  the  case. 

1  W.  Rob.  406;  Smith  v.  Condry,  1  How.  28. 

The  only  English  cases  in  conflict  with  those 
«,bove  cited  are  Sir  John  Nichol*s  decisions  in 
The  Transit,  1  Monthly  Law  Mag.  582;  The 
Girolamo,  4  Hagg.  169.  These  decisions  he  fol- 
lowed withoTit  further  opinions,  in  The  Baron 
Holberg,  3  Hagg.  244;  The  Gladiator,  3  Hagg. 
340;  The  Bolides,  3  Hagg.  367;  but  they  w.^re 
ill  founded  on  a  clear  misconception  of  Lcrd 
Stowell's  opinion  in  The  Neptune  2d,  and  nn  r^- 
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roneous  construction  of  sec.  87  of  the  British 
General  Pilot  Act,  which,  ag  Sir  J.  Nichol  sup- 
posed, permitted  those  claims  from  which  own- 
ers were  expressly  exempted,  to  be  enforced  in 
admiralty  against  their  vessels. 

THese  cnses,  however,  have  all  been  expressly 
overruled  by  later  cases  above  cited. 

The  American  cases  do  not  conflict  with  the 
principles  above  stated.  They  all  arose  from 
the  acts  of  pilots  not  taken  by  compulsion  of 
law. 

The  Carolus,  2  Curt.  71,  acknowledges  the 
injustice  of  holding  vessels  responsible  for  pi- 
lots taken  by  compulsion  of  law. 

In  The  T^'tty,  Olcott,  329,  the  pilot  was  not 
licensed,  but  taken  when  all  laws  regulatmg 
pilotage  in  the  harbor  of  Xew  York  had  been 
repealed. 
Sess.  Laws,  1845,  p.  30. 
U.  S.  V.  Famham,  2  Blatchf.  528.  This  pilot 
was  not  a  branch  pilot,  but  one  of  the  regular 
crew  of  a  North  River  steamboat. 

Bussv  v.  Donaldson,  4  Dall.  20C;  Yates  v. 
Brown.'  8  Pick.  23;  Smith  v.  The  Creole,  2 
Wall.  (C.  C),  485,  held  the  vessel  responsible 
for  pilots,  on  the  ground  that  the  statutes  un- 
der which  they  were  taken  were  not  compul- 
siiry.  This  construction  first  given  to  the  Stat- 
utes of  Pennsylvania,  in  Bussy  v.  Donaldson,  4 
Dall.  206,  was  followed  in  the  other  cases. 
These  decisions,  however,  do  not  apply  to  cases 
where  the  pilot  was  taken  by  compulsion  of  law. 
Mensrs.  Wm.  M.  Evarts  and  Charles  £. 
Whitehead,  for  respondents: 

The  theory  of  this  specific  responsibilitj*  of 
the  offending  vessel  to  make  good  the  injury 
which  her  improper  navigation  has  inflicted  up- 
on an  innocent  sufferer,  procee<ls  upon  reasons, 
both  of  justice  and  policy,  which  exclude  the 
protection  against  such  responsibility  here  as- 
serted. 

Accordingly,  in  practical  execution  of  this 
theory,  the  very  blow  which  inflicts  the  cul- 
pable injury  upon  the  innocent  vessel,  impresses 
in  her  favor  a  lien  of  indemnity  upon  the  of- 
fendin*r  vessel.  The  proceeding  in  rem  of  the 
adiniralty,  is  but  a  judicial  consummation  of 
this  lien,  and  requires  for  its  support  nothing 
but  proof  of  such  fault  of  the  vessel  as,  by  the 
rule*  of  maritime  law,  raisc;^  the  lien. 

To  displace  this  lien  and  defeat  this  recourse 
in  rem.  and  thus  reduce  the  sufferer  to  recourse 
againnt  the  individual  in  fault.  i«^.  in  effect,  to 
supplant  the  admiralty  jurisprudence  and  the 
admiralty  proi-edure,  and  overthrow  the  reasons 
of  justice  and  policy  upon  which  they  are  built 
up. 

Such  consequences  can  be  assigned  only  to 
legislation  of  paramount  authority  over  the  ju- 
rispnideiice  and  jurisdiction. 

The  pilotage  regulations  found  in  the  legis- 
lation of  the  State  of  New  York  do  not  assume 
to  contravene  or  modifv  the  recourse  in  the 
admiralty,  by  which,  through  the  proceeding, 
in  rem,  the  offending  vessel  makes  good  to  the 
innocent  sufferer  the  injury  it  has  inflicted. 

The  State  has  undertaken  to  impose  a  duty 
upon  all  vessels  embraced  within  its  provisions, 
"bound  to  or  from  the  Port  of  New  York  by 
way  of  Sandy  Hook,"  of  paying  pilotage  wheth- 
er they  employ  a  pilot  or  not.  and  to  superadd 
a  payment  of  $100  to  the  Pilot  Commissioners 
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in  case  of  the  employment  of  a  pilot  not  II* 
censed  within  the  permission  of  the  Act. 

No  penal  consequences  whatever  are  visited 
upon  the  vessel  or  its  owners,  from  an  omission 
to  employ  one  of  the  pilots  provided  by  the  Act> 
and  a  contribution  of  the  pilotage  fees  of  the 
vessel  to  the  pilot  service,  provided  by  the  Act> 
discharges  every  obligation,  moral  and  legale 
imposed  by  the  terms  and  policy  of  this  legis- 
lation. 

To  import  from  this  limited  policy  and  nar- 
row expression,  into  the  legislation  of  the  State 
of  New  York,  the  piupose  and  efl'ect  of  liberat- 
ing all  vessels  in  charge  of  these  pilots  from 
responsibility  for  injuries  inflicted  by  culpable 
navigation,  and  to  oust  the  admiralty  jurisdic- 
tion and  jurisprudence  of  the  United  States  in 
the  premises,  is  extravagant  and  preposterous. 
Atty-Gen.  v.  Case,  3  Price  (Exch.),  302. 

The  British  Statutes  to  which,  as  a  para- 
mount authority,  the  British  Court  of  Admiral- 
ty has  accorded  the  consequence  of  protecting 
from  all  responsibility  for  culpable  injuries  in- 
flicted during  navigation,  by  and  obedient  to  the 
directions  of  pilots  in  charge,  liave  made  deter- 
minate and  peremptory  provisions,  both  of  com- 
pulsion upon  the  vessel  to  employ  the  pilot,  and 
t.A  exemption  from  responsibility  while  directed 
by  him. 

The  doctrine  of  the  British  Admiralty  Courts 
that  the  enjoining  by  statute  of  the  taking  of  a 
pilot,  and  in  case  of  refusal,  requiring  the  pay- 
ment of  pilotage  dues,  amounts  to  a  compulsion 
to  take  a  pilot  and  exempts  the  ship  from  re- 
sponsibility while  navigated  under  his  charge^ 
has  never  been  followed  in  this  country. 

The  doctrine  is  held  in  The  Maria,  1  W.  Rob. 
102. 

It  seems  never  to  have  found  favor  with  Sir 
William  Scott.    The  Neptune  2d,  1  Dod.  467* 

And  the  whole  doctrine  seems  to  be  regarded 
with  great  distrust,  notwithstanding  the  policj 
has  been  adopted  in  the  statutes. 

The  courts  insisted  that  the  pilot  must  be 
shown  affirmatively  to  have  been  wholly  to 
blame,  and  that  the  onus  of  this  proof  rested 
upon  the  party  setting  up  the  exemption. 

The  General  de  Caen,  Swab.  10;  The  Mobile, 
Swab.  69,  128;  The  Diana,  1  W.  Rob.  135;  The 
Protector,  1  W.  Rob.  45;  The  Massachusetts,  1 
W.  Rob.  373;  The  Christiana,  7  Moore  (P.  C.) 
160;  The  Schwalbe,  14  Moore   (P.  C),  241. 

And  finally,  in  a  very  recent  case,  and  upon 
a  full  examination,  this  doctrine  of  exemption 
by  reason  of  the  compulsory  employment  of  a 
pilot  has  been  pronounced  by  Sir  Robert  Philli- 
more,  a  contravention  of  natural  justice  and  of 
sound  policv. 

The  Halley,  L.  R.  2  Adm.  &  Eccl.  3.  See 
also.  The  Minna,  Ibid.  97 ;  The  Lion,  Ibid.  102. 

The  American  cases  are  of  uniform  tenor, 
and  the  whole  subject  has  been  recently  re- 
viewed, and  the  doctrine  of  continued  liberality, 
notwithstanding  the  pilot  regulations  of  the 
statutes,  firmly  established  by  Mr.  Justice  Grier, 
in  an  important  case  in  the  Pennsylvania  Dis- 
trict. 

Bussy  V.  Donaldson,  4  Dall.  206;  Williamson 
V.  Price,  4  Mart.  (N.  S.),  399;  Yates  v.  Brown, 
8  Pick.  23;  Denison  v.  Seymour,  9  Wend.  1; 
Smith  V.  Condry,  1  How.  28;  The  1^1  ty.  Olcott, 
329;  The  Creole,  2  Wall.  Jr.  485;  opinion  of 
Mr.  Justice  Grier,  pp.  511-520. 
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Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is'  a  case  arising  out  of  a  collision  be- 
tween the  steamship  China,  a  British  vessel, 
then  leaving  the  Port  of  New  York  for  Liver- 
pool, and  the  brig  Kentucky,  then  on  a  voyage 
from  Cardenas  to  New  York.  The  facts  are 
few  and  undisputed.  The  collision  occurred  on 
the  15th  July,  1863,  a  short  distance  outside 
of  Sandy  Hook.  The  brig  was  sunk.  The  steam- 
ship was  wholly  in  fault.  It  was  not  alleged, 
in  the  argument  here  for  the  appellants,  that 
there  was  either  fault  or  error  on  the  part  of 
the  brig.  The  case  turns  upon  the  effect  to  be 
given  to  the  Statute  of  New  York  of  the  ad 
of  April,  1857.  At  the  time  of  the  collision 
the  steamship  was  within  the  pilot  waters  of 
the  Port  of  New  York,  and  was  in  charge  of  a 
pilot,  licensed  under  this  Act,  and  taken  by  the 
master  pursuant  to  its  provisions.  The  pilot's 
orders  were  obeyed,  and  the  catastrophe  was 
entirely  the  result  of  his  gross  and  culpable 
mismanagement.  No  question  was  made  in  the 
Argument  upon  the  subject ;  the  evidence  is  too 
clear  to  admit  of  any.  These  are  all  the  facts 
material  to  be  considered. 

The  questions  with  which  we  have  to  deal 
are  questions  of  law.  No  others  arise  in  the 
case. 

It  is  insisted  by  the  appellants  that  the  stat- 
ute referred  to  compelled  the  master  of  the 
«team-ship  to  take  the  pilot,  and  that  they  are, 
therefore,  not  liable  for  the  results  of  his  mis- 
conduct. 

.59*]  ^British  adiudications  are  relied  upon  in 
support  of  both  tnese  propositions.  In  order 
to  appreciate  these  authorities  the  British  Pi- 
lot Acts  must  be  understood.  They  are  the  52 
^George  III.  ch.  30;  the  6  George  IV.  ch.  125; 
the  ■Shipping  Act  of  the  17  and  18  Victoria,  ch. 
104;  the  Liverpool  Pilot  Act  of  37  George  III., 
•ch.  789;  and  the  Newcastle  Pilot  Act  of  the  41 
•George  III.,  ch.  86.  llie  first  three  mentionea 
•contain  eauivalent  provisions.  The  same  re- 
mark applies  to  the  latter  two.  The  former 
all  contam  a  clause  to  the  effect  that  the  "own- 
«r  or  master  of  any  ship  shall  not  be  answer- 
Able  for  any  loss  or  damage  occasioned  by  the 
3ieglect,  default,  incompetency  or  incapacity  of 
any  licensed  pilot."  The  latter  contain  a  sys- 
tem of  local  pilot  regulations,  but  have  no  such 
provision.  They  require  that  a  pilot  shall  be 
taken,  and  if  not  taken,  the  pilotage  shall,  nev- 
ertheless, be  paid.  In  these  respects,  and  in 
most  others,  they  are  substantially  the  same 
with  the  Statute  of  New  York. 

1.  Was  the  steamship  compelled  to  take  the 
pilot  T 

In  the  case  of  The  Maria,  1  W.  Rob.  95,  in 
'Which  the  Liverpool  Pilot  Act  was  largely  con- 
sidered, Dr.  Lushington  said:  "It  never  was 
decided  that  a  clause  requiring  a  pilot  to  be 
taken  on  board,  or  if  not  taken,  the  pilotage  to 

be    paid,    was    not    compulsory 

Now,  the  Liverpool  Pilot  Act  provides  for  three 
cases:  I.  The  case  of  vessels  homeward 
bound;  2.  Of  vessels  outward  bound;  and 
lastly,  of  vessels  lying  at  anchorage;  and  with 
reference  to  homeward  bound  vessels,  it  is  pro- 
Tided  in  the  24th  section  of  the  Act,  that  if  the  I 
master  refuses  to  take  a  pilot  on  board,  he  is  ^ 
lialle  to  the  payment  of  pilotage.  There  is, 
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therefore,  this  distinction  in  the  two  cases:  that 
in  the  case  of  a  vessel  at  anchor,  the  taking  of 
the  pilot  on  board  is  perfectly  optional  with  the 
master,  but  in  the  case  of  a  homeward  bound 
vessel,  it  is  enjoined  upon  him  by  the  provisions 
of  the  Act,  and  if  he  refuses  so  to  do,  he  is 
rendered  liable  to  the  payment  of  the  pilotage 
dues.  This,  in  my  opinion,  amounts  to  compul- 
sion to  take  such  pilot  on  board,  and  it  was  so 
held  by  the  learned  judges  by  whom  the 
•case  of  Sidebotham  v.  Cavuthors  was  de-[*6o 
eided.  What  says  Mr.  Justice  Lc  Blanc?  'It  ap- 
pears that  the  master  was  compellable  to  tak'* 
the  pilot  on  board,  and  it  was  in  consequence  of 
his  misconduct  that  the  vessel  was  placed  in 
such  a  situation,  that  when  the  water  left  her, 
she  fell  upon  her  side,  and  thus  the  damage 
happened.'  Without  going  further  into  the  case, 
it  is  sufficient  to  observe,  that  Lord  Ellenbor-* 
ough  and  Mr.  Justice  Bailey  were  of  the  same 
opinion,  that  the  master  was  compellable  to 
take  the  pilot  on  board." 
1  W.  Rob.  95. 

Other  authorities  to  the  same  effect  might  be 
referred  to,  but  it  is  deemed  unnecessary.  The 
one  we  have  cited  is  sufficient. 

Suppose  the  New  York  Statute,  in  the  event 
of  a  refusal  to  take  a  pilot  on  board,  instead  of 
full  pilotage  had  given  the  vessel  or  cargo  to 
the  pilot.  Whether  the  amount  to  be  paid 
were  large  or  small,  it  would  operate  in  the 
same  way,  and  involve  the  same  principle.  The 
difference  would  be  not  in  the  fact,  but  in  the 
degree  of  compulsion.  If  it  be  said  the  master 
had  the  option  to  pay  the  pilotage,  and  proceed 
without  the  pilot,  the  answer  is,  that  he  would 
have  had  the  same  option  if  the  consequence 
had  been  fine  and  imprisonment,  or  the  visiting 
upon  him  of  any  other  penal  sanction.  In  each 
case  there  would  be  compulsion,  measured  in 
its  force  by  the  means  prescribed  to  make  it 
effectual.  A  duty  is  enjoined  and  an  obligation 
is  imposed.  The  alternatives  presented  are  to 
receive  the  pilot  or  to  refuse  and  take  the  con- 
sequences. 

in  this  connection  it  is  proper  to  consider  the 
particular  provisions  of  the  New  York  Statute. 
It  enacts  that  the  master  ''shall  take  a  licensed 
pilot;"  that  in  case  of  refusal,  pilotage  shall  be 
paid,  and  that  it  shall  be  paid  to  the  first  pilot 
offering  his  services.  Any  person  not  holding  a 
license  under  this  Act,  or  the  law  of  New  Jersey, 
who  shall  pilot  or  offer  to  pilot  any  vessel  to  or 
from  the  Port  of  New  York,  by  way  of  Sandy 
Hook,  except  such  as  are  exempt  by  virtue  of 
this  Act;  or  any  master  on  board  a  steam  tug 
who  shall  tow  such  vessel  without  a  licensed 
pilot  on  board,  shall  be  punished  by  a  fine  not 
exceeding  $100,  or  •imprisonment  not  ex-  [*6i 
ceeding  sixty  days;  and  all  persons  employing 
a  person  not  licensed  under  this  Act,  or  the 
laws  of  New  Jersey,  are  subjected  to  a  penalty 
of  $100. 

It  was  contended  by  the  counsel  for  the  ap- 
pellee, that  if  the  master  had  chosen  to  pro- 
ceed without  a  pilot,  he  would  have  l>een  liable 
only  to  the  payment  of  pilotage ;  and  that  none 
of  the  other  penal  provisions  of  the  statute,  ac- 
cording to  its  true  meaning,  apply  in  such  a 
case..  We  have  not  found  it  neeessiiry  to  ex- 
amine this  subject.  Giving  to  the  statute  either 
construction,  it  seems  to  us  clear,  in  the  liglit  of 
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both  reason  and  authority,  that  the  pilot  was 
taken  Uy  the  steamship  upon  compulsion. 

2,  This  brings  us  to  the  examination  of  the 
sotond  proposition.  Does  the  fact  that  the  law 
comjrt'llc:l  the  master  to  tak*  the  pilot,  exoner- 
ate the  vessel  from  liability? 

The  immunity  of  the  wrosg-doing  vessel 
wlicn  the  pilot  is  in  charge,  and  alone  in  fault, 
is  now  well  settled  in  English  jurisprudence, 
both  in  the  Admiralty  Court  and  in  the  courts 
of  common  law.  The  rule  must  necessarily  be 
tlic  8;ime  in  both.  In  such  cases  the  liability 
of  the  ship  and  of  the  owner  are  convertible 
tmiis.  The  ship  is  not  liable  if  the  owners  are 
Hut;  and  no  responsibility  can  attach  to  the 
owners,  if  the  ship  is  not  liable  to  be  proceeded 
a-r^Mnst.     The  Druid,  1  W.  Rob.  309. 

Some  of  the  leading  English  cases  will  be 
adverted  to,  according  to  tl:o  order  of  time  in 
which  they  were  determined. 

The  case  of  The  Neptune,  1  Dod.  467,  was 
decided  two  years  after  the  pas?iage  of  the 
Stiitute  of  52  George  III.  In  that  case  Sir  Wil- 
liam Scott  said:  "If  the  mere  fact  of  having 
a  pilot  on  board  and  acting  in  obedience  to  his 
directions,  would  discharge  the  owner  from 
responsibility,  I  am  of  opinion  that  they  would 
stand  excused  in  the  present  case.  I  think  it 
is  suiTiciently  established  in  proof,  that  the 
master  acted'  throughout  in  conformity  to  the 
directions  of  the  pilot.  But  this  I  conceive  is 
6a*]  not  the  true  rule  of  law.  The  parties  *who 
suffer  are  entitled  to  have  their  remedy  against 
the  vessel  that  occasioned  the  damage,  and  are 
not  under  the  necessity  of  looking  to  the  pilot, 
from  whom  redress  is  not  always  to  be  had, 
for  compensation.  The  owners  are  responsible 
to  the  injured  party  for  the  acts  of  the  pilot, 
and  they  must  be  left  to  recover  the  amount, 
as  well  as  they  can,  against  him.  It  cannot  be 
maintained  that  the  circumstance  of  having  a 
pilot  on  board,  and  acting  in  conformity  to  nis 
directions,  can  operate  as  a  discharge  of  the  re- 
sponsibility of  the  owners."  The  statute  is  not 
adverted  to  in  the  case. 

In  the  Atty-Gen.  v.  Case,  3  Price,  303,  it  was 
lield  by  the  Court  of  Exchequer  that  the  case 
was  to  be  determined  under  the  Liverpool  Pilot 
Act,  and  that  the  statute  containing  the  clause 
of  exemption  did  not  apply;  that  the  vessel  be- 
ing at  anchor,  it  was  optional  with  the  master 
to  take  a  pilot  or  not,  and  that  the  vessel  was, 
therefore,  liable.  It  was  strongly  intimated 
that  if  she  had  been  under  way,  and  the  pilot 
iiad  been  taken  under  the  Liverpool  Act,  there 
would  have  been  no  such  compulsion  as,  upon 
^neral  principles,  would  have  exonerated  the 
vessel  from  responsibility. 

In  Carruthers  v.  Sydebotham,  4  M.  &  S.  88, 
the  Court  of  King's  i^nch  held  that  the  pilot 
was  compulsorily  taken,  and  that,  independent- 
ly of  the  statute  giving  the  exemption,  the  ves- 
sel, upon  general  principles  of  municipal  law, 
was  not  liable.  Atty-Gen.  v.  Case  was  referred 
to  in  the  argument.  The  ruling  of  the  court 
was  in  direct  antagonism  to  the  intimations  in 
that  case. 

The  (iirolamo,  3  Hagg.  169,  was  decided  by 
Sir  John  Xichol.  He  held,  among  other  things, 
that  the  provision  in  the  6  George  IV.,  that 
*^hc  Act  should  not  affect  or  impair  the  juris- 
<llction  of  the  High  Court  of  Admiralty,"  limit- 
ed the  operation  of  the  clause  ot  exemption  to 
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proceedings  in  personam  in  the  common  law 
courts,  and  left  the  admiralty  jurisdiction  to 
be  exercised  in  all  respects  as  if  the  exemption 
in  the  statute  had  not  been  enacted.  The  judg- 
ment is  a  very  elaborate  *one.  The  vessel  [*63 
was  held  liable,  althougn  in  charge  of  a  licensed 
pilot  at   the   time  of   the   collision. 

This  case  was  followed  bv  The  Baron  Hol- 
berg,  3  Hagg.  244,  The  (iladiator,  3  Hagg.  340, 
and  The  Kolides,  3  Hagg.  307— decided  by  the 
same  judge  in  the  same  way. 

So  the  English  law  stood  until  the  decision 
by  Dr.  Lushington  in  the  case  of  The  Protector, 
I  W.  Kob.  45.  In  that  case  the  subject  was  ex- 
amined with  gi'cat  care  and  fullness  of  research. 
The  learned  judge  expressed  the  opinion  that 
Sir  William  Scott  had  decided  the  case  of  The 
Xeptunc  in  entire  ignorance  of  the  Statute  of 
.')2  George  III.  ch.  3}>,  and  that  the  case,  there- 
fore, was  not  authority.  He  overruled  the  judg- 
ment of  Sir  John  Nicliol  as  to  the  effect  of  the 
jurisdiction  clause  of  the  statute,  and  held  the 
true  rule  to  be,  that  the  statute  took  away  the 
responsibility  of  the  vessel  whenever  the  acci- 
dent was  imputable  to  the  fault  of  the  pilot 
alone.  The  court  found  the  fact  so  to  be,  ancl 
upon  that  ground  dismissed  the  owner  ot  The 
Protector  from  the  suit. 

In  The  Maria,  1  W.  Rob.  95,  the  subject  was 
again  ably  examined  by  the  same  admiralty 
judge.  It  was  held  that  imder  the  Newcastle 
Pilot  Act  the  taking  of  a  pilot  by  a  foreign 
ship  was  compulsory,  and  that  if  damage  oc- 
curred to  another  vesse*  by  his  default,  the  ves- 
sel which  had  taken  him  was  not  liable,  both 
upon  general  principles  and  by  virtue  of  the 
Actn)f  5  George  IV.,  ch.  55.  The  rule  laid  down 
by  the  Court  of  King's  Bench  in  Carruthers  v. 
Sydebotham,  4  M.  &  S.  78,  was  recognized  and 
affirmed. 

These  judgments  have  stood  unquestioned 
down  to  the  present  time.  There  have  been 
numerous  adjudications  settling  the  construc- 
tion of  the  statutory  provision  that  the  vessel 
shall  be  exonerated  where  the  pilot  is  in  fault. 

The  following  propositions  may  be  deduced 
from  them: 

The  statute  giving  the  immunity  where  a  li- 
censed pilot  is  employed,  abridges*  the  natural 
right  of  the  injured  party  to  compensation,  and 
is,  therefore,  to  be  construed  strictly. 

*The  exemption  applies  only  where  the  [•64 
pilot  is  actually  in  charge  of  the  vessel,  and 
solely  in  fault. 

If  there  be  anything  which  concurred  with 
the  fault  of  the  pilot,  in  producing  the  acci- 
dent, the  exemption  does  not  apply,  and  the 
vessel,  master,  and  owners  are  liable. 

The  colliding  vessel  is  in  all  cases  prima  facie 
responsible. 

The  burden  of  proof  rests  upon  the  party 
claiming  the  benefit  of  the  exemption.  He  must 
show  affirmatively  that  the  pilot  was  in  fault, 
and  that  there  was  no  fault  on  the  part  of  the 
officers  or  crew,  "which  might  have  been  in  any 
degree  conducive  to  the  damage."  The  Gen. 
De  Caen,  1  Swab.  10;  The  Diana,  1  W.  Rob. 
135;  The  Protector,  1  W.  Rob.  60;  The  Chris- 
tiana, 7  Moore,  P.  C.  171;  The  Minna,  Law  Rep. 
(Ad.  &  Ecc),  pt.  2,  Nov.  1868,  p.  97;  The  lona, 
l^w  Kep.  1  P.  C.  432. 

The  last  in  the  series  of  these  authorities  to 
be  considered,  is  The  Halley,  Law  Rep.  1868, 
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pt.  2  (Ad.  &  Ecc),  p.  8.  The  owners  of  a  for- 
eign ship  sued  the  owners  of  an  English  ship 
in  the  British  Court  of  Admiralty,  claiming 
damages  for  a  collision  in  Belgian  waters.  The 
defendants  pleaded  that  by  the  Belgian  law  pi- 
lotage was  compulsory.  The  plaintiffs  replied 
that  by  the  same  law  the  wrong-doing  vessel 
was  liable  for  the  damages.  The  case  turned 
upon  the  sufficiency  of  the  latter  proposition  as 
an  answer  to  the  former. 

Sir  Bobert  Phillimore,  following  the  case  of 
Smith  V.  CJondry,  decided  by  this  court  (  1  How. 
28),  and  other  authorities  to  which  he  referred, 
held  that  the  rights  of  the  parties  were  gov- 
erned by  the  law  of  the  place  of  the  tort.  In 
the  course  of  his  learned  and  elaborate  opinion, 
he  said: 

"The  English  Legislature  has  thought  it  ex- 
pedient that  only  certain  persons,  under  certain 
restrictions,  shall  be  allowed  to  act  as  pilots  in 
British  waters;  and  that  it  shall  be  compulsory 
upon  all  masters  of  ships  to  place  the  naviga- 
tion of  their  vessel  under  the  control  of  one  of 
these  licensed  pilots.  And  the  common  law  of 
England  has  ruled,  that  in  such  cases,  the  nat- 
ural responsibility  of  the  owner  of  the  vessel, 
for  injuries  done  to  the  property  or  persons  of 
65*]  others,  •by  the  unskillful  navigation  of 
that  vessel,  shall  cease,  and  be  transferred  to 
the  pilot.  This  law  holds,  that  the  responsibil- 
ity of  the  owner,  for  the  acts  of  his  servant,  is 
founded  upon  the  presumption  that  the  owne^ 
chooses  his  servant,  and  gives  him  orders,  which 
he  is  bound  to  obey;  and  that  the  acts  of  the 
servant,  so  far  as  the  interests  of  third  parties 
are  concerned,  must  always  be  considered  the 
acts  of  the  owner.  But  no  such  presumptions,  it 
is  said,  can  exist  in  the  case  of  compulsory  pi- 
lotage, in  which  the  State  forces  its  own  serv- 
ant upon  the  owner,  and,  indeed,  in  some  re- 
spects reverses  the  usual  order  of  things  on 
board  ship,  by  rendering  it  incumbent  on  the 
master  to  obey  the  order  of  the  pilot.  But  the 
considerations  of  domestic  policy,  which  have 
created  this  peculiar  law.  are  not  founded  on 
principles  of  universal  law  or  natural  justice. 
They  are  considerations  of  British  policy,  which 
apply  to  British  waters  and  territory;  but  not 
Flushing  waters,  in  which  this  collision  took 
place.  .  .  .  Ix)rd  StowclVs  mind,  furnished 
as  it  was  with  the  principles  of  jurisprudence, 
rejected  the  argument  for  the  immunity  of  the 
wrong-doing  vessel.  ...  I  will  frankly  say, 
that  it  appears  to  me  difficult  to  reconcile  the 
claims  of  natural  justice  to  the  law  which  ex- 
empts the  owner  who  has  a  licensed  pilot  on 
board,  from  all  liabilities  for  the  injuries  done, 
by  the  bad  navigation  of  the  ship,  to  the  prop- 
erty of  an  innocent  owner.  .  .  .  No  one 
acquainted  with  the  working  of  this  law,  which 
exempts  the  wrong-doing  vessel  from  liability 
in  this  court,  can  be  ignorant  that  it  is  fruitful 
of  injustice." 

This  survey  of  the  English  adjudications 
warrants  several  observations. 

Lord  Stowell,  overlooking  the  statute,  refused 
to  recognize  the  principle  of  exemption.  He 
held  the  "true  rule  of  law"  to  be,  that  fault 
created  liability,  notwithstanding  that  the  pilot 
was  taken  U|>on  compulsion. 

Sir  John  Nichol  made  a  persistent  effort  to 
get  rid  of  the  statute  by  giving  the  jurisdiction 
clause  a  constuction  which  annulled  the  opera- 
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tion  of  the  exemption  in  the  Admiralty  Court, 
Dr.  Lushington  and  the  Privy  Council  have 
held  that  the  'exemption  clause  is  to  be  ['66 
strictly  construed,  and  have  given  it  a  construc- 
tion so  narrow  as  greatly  to  limit  its  operation 
and  impair  its  efficacy;  while  Sir  Robert  Philli- 
more  pronounced  its  working  in  the  Admiralty 
Court  "fruitful  of  injustice,"  and  more  than  in- 
timates that  it  is  contrary  to  the  fimdamentaJ 
principles  of  natural  right. 

These  results  furnish  little  inducements  to  u» 
to  establish  the  principle  in  our  jurisprudence. 

The  question  is  not  a  new  one  in  this  country. 
It  arose  as  early  as  the  year  1800,  in  Bussy  v. 
Donaldson,  4  Dall.  206.  In  that  case  the  court 
said: 

"The  legislative  regulations  were  not  intend- 
ed to  alter  or  obliterate  the  principles  of  law,  by 
which  the  owner  of  a  vessel  was  previously  re- 
sponsible for  the  conduct  of  the  pilot,  but  to  se- 
cure in  favor  of  every  person— strangers  as  well 
as  residents — ttading  to  our  port,  a  class  of  ex- 
perienced, skillful  and  honest  mariners,  to  nav- 
igate their  vessels  safely  up  the  bay  and  the 
River  Delaware.  The  mere  right  of  choice  is, 
indeed,  one,  but  not  the  only  reason  why  the 
law  in  general  makes  the  master  responsible  for 
the  acts  of  his  servant — and,  in  manv  casea 
where  the  responsibilit}'  is  allowed  to  exist,  the 
servant  may  not  in  fact  be  the  choice  of  the  mas- 
ter." 

Williamson  v.  Price,  4  Mart.  N.  S.  399;  Yate» 
V.  Brown,  8  Pick.  23;  and  Denison  v.  Seymour, 
9  Wend.  1,  involved  the  same  principle,  and 
were  decided  in  the  same  way. 

In  the  case  of  The  Creole,  decided  by  Mr.  .Jus- 
tice Grier,  on  the  ciivuit,  in  the  year  1853,  2 
Wall.  Jr.  485,  the  subject  underwent  a  learned 
and  thorough  examination,  both  by  counsel  and 
the  court.  The  result  was  the  same  as  in  Bussy 
V.  Donaldson.  It  appears  by  that  case,  that  Mr. 
Justice  Wayne  had  ruled  the  point  in  the  same 
way  in  his  circuit.  Xo  American  adjudication 
to  the  contrary  has  been  brought  to  our  atten- 
tion. 

.  The  question  is  now,  for  the  first  time,  pre- 
sented in  this  court. 

*The  New  York  Statute  creates  a  system  [*6j 
of  pilotage  regulations.  It  docs  not  attempt  in 
terms,  to  give  immunity  to  a  wrong-doing  ves- 
sel. Such  a  provision  in  a  stale  law  would  pre- 
sent an  important  question,  which,  in  this  case, 
it  is  not  necessary  to  consider. 

The  argument  for  the  appellants  proceeds  up- 
on the  general  legal  principle  that  one  shall  not 
be  liable  for  the  tort  of  another  imposed  upon 
him  by  the  law,  and  who  is.  therefore,  not  his 
servant  or  agent.  15  East,  189;  4  M.  &  S.  77:6 
B.  &  C.  657;  Milligan  v.  Wedge,  12  Adol.  &  Ell. 
737;  Reedie  v.  Railway  Company.  4  Exch,  244. 

The  reasoning  by  which  the  application  of 
this  principle  to  the  case  before  us  is  attempted 
to  be  maintained,  is  specious  rather  than  solid. 
It  is  necessary  that  both  outward  and  inward 
bound  vessels,  of  the  classes  designated  in  the 
statute,  should  have  pilots  possessing  full 
knowledge  of  the  pilot  grounds  over  which  they 
are  to  be  conducted.  The  statute  seeks  to  sup- 
ply this  want,  and  to  prevent,  ts  far  as  possible, 
the  evils  likely  to  follow  from  ignorance  or  mis- 
take as  to  the  qualifications  of  those  to  be  em- 
ployed by  providing  a  bod.y  of  trained  and  skill- 
ful seamen,  at  all  times  ready  for  the  service,. 
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holding  out  to  them  sufficient  inducements  to 
prepare  themselves  for  the  discharge  of  their  du- 
ties, and  to  pursue  a  business  attended  with  so 
much  of  peril  and  hardship.  The  services  of  the 
pilot  are  as  much  for  the  benefit  of  the  vessel 
and  cargo  as  those  of  the  captain  and  crew.  His 
compensation  comes  from  the  same  source  as 
theirs.  Like  them  he  serves  the  owner  and  is 
«iid  bj  the  owner.  If  there  be  any  default  on 
L  ^  part,  the  owner  has  the  same  remedies 
agkinst  him  as  against  other  delinquents  on 
board.  The  difference  betw.een  his  relations  and 
those  of  the  master  is  one  rather  of  form  than 
substance.  It  is  the  duty  of  the  master  to  in- 
terfere in  cases  of  the  pilot's  intoxication  or 
manifest  incapacity,  in  cases  of  danger  which 
he  does  not  foresee,  and  in  all  cases  of  great 
necessity.  The  Argo,  1  Swab.  464;  The  Qiris- 
tiana,  7  Moore,  P.  C.  172.  The  master  has  the 
same  power  to  displace  the  pilot  that  he  has  to 
68*]  remove  any  ^subordinate  officer  of  the  ves- 
sel. He  may  exercise  it  or  not,  according  to  his 
discretion. 

The  maritime  law  as  to  the  position  and 
powers  of  the  master,  and  the  responsibility  of 
the  vessel,  is  not  derived  from  the  civil  law  of 
master  and  servant,  nor  from  the  common  law. 
It  had  its  source  in  the  commercial  usages  and 
jurisprudence  of  the  middle  ages.  Originally, 
the  primary  liability  was  upon  the  vessel,  and 
that  of  the  owner  was  not  personal,  but  merely 
incidental  to  his  ownership,  from  which  he  was 
discharged  either  by  the  loss  of  the  vessel  or  by 
abandoning  it  to  the  creditors.  But  while  the  law 
limited  the  creditor  to  this  part  of  the  owner's 
property,  it  gave  him  a  lien  or  privilege  against 
it  in  preference  to  other  creditors.  The  Phoebe, 
1  Ware,  273;  The  Creole,  2  Wall.  Jr.  519. 

The  maxim  of  the  civil  law — sic  utere  tuo  ut 
alienum  non  Isedas — may,  however,  be  fitly  ap- 
plied in  such  cases  as  the  one  before  us.  The 
remedy  of  the  damaged  vessel,  if  confined  to 
the  culpable  pilot,  would  frequently  be  a  mere 
delusion.  He  would  often  be  unable  to  respond 
by  payment — especially  if  the  amount  recovered 
were  large.  Thus,  where  the  injury  was  the 
greatest,  there  would  be  the  greatest  danger  of 
a  failure  of  justice.  According  to  the  admi- 
ralty law,  the  collision  impresses  upon  the 
wrong- doing  vessel  a  maritime  lien.  This  the 
vessel  carries  with  it  into  whosesoever  hands  it 
may  come.  It  is  inchoate  at  the  moment  of 
the  wrong,  and  must  be  perfected  by  subse- 
quent proceedings.  Unlike  a  common  law  lien, 
possession  is  not  necessary  to  its  validity.  It 
is  rather  in  the  nature  of  the  hypothecation  of 
the  civil  law.  It  is  not  indelible,  but  may  be 
lo4t  by  laches  or  other  circumstances.  The  Bold 
Boccleugh,  7  Moore,  P.  C.  284;  Edwards  v.  The 
Stockton,  Crabbe,  580;  The  American,  16  Law 
Rep.  264 ;  The  Lion,  Law  Rep.  Nov.  1868  ( Adm. 

6  Eccl.),  102. 

The  proposition  of  the  appellants  would  blot 
out  this  important  feature  of  the  Maritime 
Code,  and  greatly  impair  the  efficacy  of  the 
system.  The  appellees  are  seeking  the  fruit  of 
their  lien. 

All  port  regulations  are  compulsory.  The  pro* 
69*1  visions  of  'the  Statute  of  New  York  are 
a  part  of  the  series  within  that  category.  A 
damaging  vessel  is  no  more  excused  because 
she  was  compelled  to  obey  one  than  another. 
The  only  question  in  all  such  cases  is,  was  she 
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in  fault?  The  appellants  were  bound  to  know 
the  law.  They  cannot  plead  ignorance.  The 
law  of  the  place  makes  them  liable.  This  ship 
was  brought  voluntarily  within  the  sphere  of 
its  operation,  and  they  cannot  complain  be- 
cause it  throws  the  loss  upon  them  rather  than 
upon  the  owners  of  the  innocent  vessel.  We 
think  the  rule  which  works  this  result  is  a  wise 
,  and  salutary  one,  and  we  feel  no  disposition  to 
disturb  it. 

The  steamship  is  a  foreign  vessel.  We  have^ 
therefore,  considered  the  learned  and  able  ar- 
gument of  the  counsel  for  the  appellants  with 
more  care  than  we  should  otherwise  have- 
deemed  necessary.  Maritime  jurisprudence,  is  a 
part  of  the  law  of  nations.  We  have  been  im- 
pressed with  the  importance  of  its  right  ad* 
ministration  in  this  case. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Clifford,  dissenting: 

I  concur  in  the  proposition  that  the  Pilot 
Laws  of  New  York  afford  no  defense  to  the  ap- 
pellants in  this  case,  and  that  the  decree  of  the 
circuit  court,  determining  that  the  colliding 
steamship  was  liable,  notwithstanding  she  had 
a  licensed  pilot  on  board,  ought  to  be  affirmed. 
Many  English  cases  decide  otherwise,  but  I  am 
not  satisfied  with  the  reasons  given  in  their 
support,  and  have  no  hesitation  in  concurring 
in  the  conclusion  to  which  the  majority  of  the 
court  has  come;  but  I  do  not  concur  in  the 
proposition  that  the  state  laws  which  require 
inward  or  outward  bound  vessels  to  pay  pilot 
fees  or  half  pilot  fees,  whether  they  employ  a 
pilot  or  not,  would  afford  any  such  defense  in 
a  case  of  collision,  even  if  it  be  admitted  that 
a  law  imposing  penalties,  in  case  of  a  refusal  to* 
employ  a  licensed  pilot,  would  have  that  effect. 
Whether  the  part^  charged  is  liable  or  not» 
aside  from  the  merits,  depends  in  all  cases  upon 
his  relation  to  the  wrong-doer.  If  the  wrongful 
act  was  done  by  himself,  or  was  occasioned  by 
his  negligence,  of  course  he  is  ^liable,  and  [*70' 
he  is  equally  so  if  the  act  constituting  the  fault 
was  done  by  one  towards  whom  he  bore  the  re- 
lation of  principal;  but  the  liability  ceases 
where  the  relation  of  principal  entirely  ceases 
to  exist,  as  in  case  of  inevitable  accident.  Un- 
less the  relation  of  principal  entirely  ceases  to 
exist,  the  party  owning  the  vessel  remains  lia- 
ble in  a  suit  in  personam. 

When  the  vessel  is  chartered,  the  liability  of 
the  owner,  in  respect  to  a  collision  happening 
in  consequence  of  the  faulty  navigation  of  the 
ship,  depiends  upon  the  inquiry  whether  or  not 
the  master  and  crew  can  be  considered  to  be  his 
sen'ants.  Settled  rule  is  that  where  the  ship- 
owner provides  the  vessel  only,  and  the  master 
and  crew  are  selected  by  the  charterer,  the  lat- 
ter and  not  the  ship-owner  is  responsible  for 
their  acts.  But  if  the  ship-owner  provides  not 
merely  the  vessel,  but  also  selects  the  master 
and  crew,  he  is  still  liable,  in  case  of  collision, 
to  the  owners  of  the  injured  vessel,  because  the 
vessel,  in  the  sense  of  the  maritime  law,  is  un- 
der his  control,  though  the  wages  of  the  master 
and  crew  may  be  paid  by  the  charterer.  Such 
liability  in  the  former  case  is  shifted  from  the 
real  owner  to  the  owner  for  the  voyage;  but 
the  ship  is  as  much  liable  in  the  one  case  as  in 
the  otlier  to  a  suit  in  rem  for  the  injury  com- 
mitted, because  she  sailed  on  the  voyage  s* 


272-290 


Supreme  Court  of  the  United  States. 


Dec.  Term, 


the  property  of  the  real  owner  and  by  his  con- 
sent. 

Port  regulations  are  supposed  to  be  known 
to  the  ship-owner  before  he  sends  his  vessel  on 
the  voyage,  and  tlie  rule  of  maritime  law  is, 
that  in  sending  her  to  any  particular  port  he 
plects  to  submit  to  the  lawful  regulations  estab- 
lished at  that  port,  and  that  his  vessel  shall 
»>e  re.siM»nsible  in  case  she  unlawfully  collides 
with  another  vossel  engaged  in  lawful  naviga- 
tion. Contrary  to  the  rule  adopted  in  the  Eng- 
)ish  admiralty,  the  American  courts  have  so 
iK'ld  without  an  oxcq)tion  which  has  fallen 
inuler  my  observation.  The  Carolus,  2  Curt. 
60:  The  Hal  lock,  1  Sprague,  539;  Bussy  v. 
Donaldson,  4  Dall.  206;  Yates  v.  Brown,  8 
Pick.  23;  Williamson  v.  Price,  4  Mart.  (X.  S.) 
3(M»;  Dtnison  v.  Seymour,  9  Wend.  1;  Smith  v. 
(ondrey,  1  How.  28;  The  I^tty,  Olcott,  329; 
Tlie  Cn^ole,  2  Wall.  Jr.  511;  The  Rescue,  2 
Sprague,   10. 

All  of  these  casrs  decide  that  the  state  stat- 
71*]  utes  requiring  *tlie  master  to  take  a  li- 
censed pilot  and  making  provision  for  the  pay- 
ment of  pilot  fees,  do  not  amount  to  a  compul- 
sion to  take  a  pilot,  and  I  am  satisfied  they  are 
correct,  and  that  such  a  statute  cannot  be  set 
\\]^  as  exempting  a  ship  from  responsibility 
while  navigated  by  a  licensed  pilot. 

Believing  those  decisions  to  be  correct,  I  can- 
not consent  to  pronounce  them   incorrect,  es- 
pecially as  no  such  conclusion  is  necessary  to 
the    right    disposition    of    the    present    case. 
Xeither  the  common  law  courts  nor  the  courts 
of  admiralty,  in  this  country,  have  adopted  the 
rule  established  by  Dr.   Lushington.     On   the 
contrary,  they  all  have  held  that  the  state  laws 
requiring  the  master  to  pay  pilot  fees,  whether 
he  employed  a  pilot  or  not,  did  not  compel  him 
to  surrender  the  navigation  of  his  ship  to  the  li- 
censed pilot,  or  prevent  him  from  continuing 
in  the  command  of  his  ship.    Dissenting  as  I  do 
from  the  rule  laid  down  in  the  English  courts 
I  concur  with  the  majority  of  the  court  in  over- 
ruling those  decisions  as  applied  to  our  juris- 
prudence, but  I  cannot  concur  in  overruling  the 
.American  decisions  which  assert  the  opposite 
doctrine,  because  I  believe  they  are  correct. 

I    am    requested    to    say    that   Mr.    Justice 
Field  concurs  in  this  opinion. 


The  river  and  not  the  meander  line  run  by  the  U 
S.  sunreyors  is  the  boundary  of  a  lot  on  a  river 
«f,«fil'^*'^^*  ,  *''V,  making  a  distinction  lM>twwn 
streams  navlpable  and  those  not  navigable  in. 
tended  to  provide  that  the  title  to  landsWd^rlne 
on  navigable  streams  should  stop  at  the  stri^ara 
and  that  all  such  streams  should  be  deemed  t^te 
and    remain    public    highways.  "^»-"'«?«  lo  oe 

niparian  proprietors  on  such  streams  have  the 
right  to  construct  suitable  landings  and  wharves 
lor  the  convenience  of  commerce  and  navigation 
In  ♦.^il"'? *^®M  ^<>''rw5atlon  talccs  the  title  to  Hhcits 
n,«^ol^l'  Impliedly  if  not  expressly,  deslgnnte.!  by 
the  acts  of  the  party  in  making  the  dedlcntlon. 

It  cannot,  nor  can  the  State,  appropriate  the 
premises  to  any  purpose  which  would  render  value- 
l^nhH'^  adjo  nlng  real  estate  of  the  complainant, 
such  as  the  laying  of  a  railrr>ad  track. 

[Nos.  37.  .38.] 
Argued  Jan.   12,  1809.     Decided  Jan.  25,  1869. 


THE  ST.  PAUL  &  PACIFIC  R.  CO.,  William  B. 
Litchfield  and  B.  H.  Fitz,  Plffs.  in  Err., 

v. 

CASPKR  H.  SCHURMEIER; 

and 

ST.  PAUL  &  PACIFIC  R.  CO.,  Appt., 

v. 

GEORGE  D.  HUMPHREYS,  Lucius  H.  Ferry, 
and  Closes  M.  Brondwell. 

(See  S.  C.  7  Wall.  272-290.) 

River  as  a  boundary — ^navigible  streams — high- 
ways— right  to  erect  wlinrves— rights  of  mu- 
nicipalities in  streets — railroad  in  streets. 

NoTF.. — I^lTect  of  bounding  grant  on  river  or 
tide  water — see  note.  42  L.R.A.  ,'>02. 

lUght  to  ere<t  wharves — see  notes.  40  L.n..\. 
ii:<o;  24  L.  ed.  L.  S.  3/3. 
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IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota,  and, 
Appeal  from  tlic«  Circuit  Court  of  the  United 
States  for  the  District  of  :Minnesota. 

The  case  is  stated  by  the  court  (the  opinion 
and  argument  refer  especially  to  first  of  the 
above  causes). 

Messrs.  Thomas  A.  Hendricks,  H.  R.  Bijrclow, 
and  George  L.  Becker,  for  plaintiffs  in  error: 

If  under  his  patent  Lewis  Rol)erts  a«<|uired 
and  held  bej-ond  the  meander  boundary-  of  lot 
1,  so  as  to  include  Island  No.  11  (eleven),  and 
the  intervening  space,  then  by  his  dedication  of 
a  part  thereof  to  the  City  of  St  Paul  in  1840, 
for  a  public  landing,  levee  and  highwav,  his 
property  in  such  part  passed  from  him  and 
vested  in  the  city,  and  he  cannot  restrain  any 
public  use  thereof  which  is  agreeable  to  the  city. 
Stat.  Wis.  159;  see.  also.  Organic  Act  of  Min- 
nesota  Territory,  9  Stat,  at  L.,  407,  8  12. 

By  the  dedication,  the  control  pnssed  from 
the  proprietor  to  the  city,  and  if  there  be  any 
remedy  for  a  disregard  of  the  purpose  of  the 
dedication,  it  must  be  against  the  citv. 

The  improvements  made  upon  these  grounds 
and  the  use  made  of  them,  are  consistent  with 
the  duties  and  obligations  of  the  citv  under  the 
donation  thereof.  It  received  the  donation  for 
a  public  landing,  levee  and  highway;  a  place 
where  the  mingling  trade  and  cominerce  of  the 
country  and  the  river  might  be  convenientiv 
carried  on.  The  locality  should  be  so  improved 
It  possible,  as  to  aecommodate  all  the  wants  of 
commerce  at  that  point;  and  if  trains  of  cars 
bringing  passengers  and  freight  from  a  vast 
region  of  country,  as  well  as  drays  and  wagons, 
are  allowed  to  load  a«d  unload  upon  it,  it  will 
be  a  proper  and  judicial  use  of  the  property, 
and  a  faithful  discharge  of  the  trust 
r.J!^^rP^^  ^-  ^®""'  27  N.  Y.  188;  1  Kedf.  Railw. 
?  P  o^  13;  Phila.  &  R.  R.  v.  Philadelphia, 
4f   X  a.  o^o. 

The  appellant  claimed  the  lawful  right  to 
construct,  maintain  and  use  it«  railroad  upon 
the  premises  in  question,  upon  two  grounds: 
first,  that  it  owned  the  land  under  the  Con- 
gressional grant  of  1857,  and  the  territorial  and 
state  transfers  thereof,  and  possossfnl  the  au- 
thority to  use  the  same  in  the  prosecution  of 
its  enterprise;  and  second,  if  such  claim  were 
not  good,  then  its  structure  was  authorized  by 
the  territorial  and  state  laws,  upon  the  pveni- 
ises  dedicated  to  the  public  as  a  landing,  street 
and  highway.  Until  the  validltv  of  these 
claims  of  lawful  right  had  been  tested  at  law, 
and  adjudged  against  the  appellant,  the  owner 
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of  adjoining  private  property  could  not  main- 
tain proceedings  for  injun<*tion,  even  though  he 
sustained  special  loss  and  inconvenience. 

Irwin  V.  Dixion,  9  How.  10. 

In  this  cause  the  appellant  claims  that  at  the 
^txte  of  the  Congressional  land  grant,  the  lands 
in  front  of  lot  1,  section  5,  including?  Island  11, 
-were  undisposed  of  by  the  United  States,  and, 
therefore,  have  come  to  and  vested  in  appellant 
under  that  jn^ant.  If  this  claim  be  well  made, 
then  the  right  to  locate  the  railroads  thereon  is 
not  questionable. 

The  meander  posts  were  upon  the  left  bank 
of  the  river,  and  their  location  is  fixed  by  the 
do<*rribed  bearing  trees.  The  river  is  not  a  cal 
in  the  survey;  the  survey  docs  not  extend  to 
the  river,  but  only  to  the  post  and  described 
trees  upon  the  bank.  Lot  1  in  its  boundaries 
dnos  not  extend  to  the  river,  but  only  so  near 
as  the  points  where  the  township  and  section 
linos  intersect  the  left  bank  as  fixed  by  the  posts. 

Ihinlap  V.  Stetson,  4  Mas.  a49;  Bates  v.  ill. 
Cent.  R.  Co.,  1  Black,  204,  17  L.  ed.  158;  Lewen 
▼.  Smith,  7  Port.  428. 

The  bank  of  a  stream  is  defined  to  be  "the 
continuous  margin  where  vegetation  ceases, 
and  the  shore  is  the  pebbly,  sandy  or  rocky 
•pace  between  that  ana  the  lower  water  mark." 

3  Sumn.  170;  Walker  v.  Smith,  2  Pa.  St.  43; 
Tonnkin  v.  Cowan,  34  Pa.  198;  Hall  v.  Tanner, 
4  Pa.  244. 

Mr.  Lorenzo  Allis,  for  defendant  in  error: 

The  patent  to  Roberts  calls  for  lots  numbered 
(1)  one, 'and  two  (2)  of  section  5,  in  township 
28,  north  of  range  22  west,  in  the  district  of 
lands  subject  to  sale  at  the  Falls  of  St.  Croix, 
Wisconsin,  containing  10"/,«o  acres,  according 
to  the  ofBcial  plat  of  the  survey  of  said  lands, 
returned  to  the  General  Land  Office  by  the  Sur- 
•»cyor-General. 

This  description  as  to  lot  No.  1,  clearly  calls 
for  a  parcel  of  land  bounded  on  the  north  by 
the  east  and  west  fractional  line,  and  on  the 
west  by  the  north  and  south  fractional  line, 
and  on  the  only  other  remaining  side  by  the 
water-course,  that  is,  the  Mississippi  River;  for 
with  these  boundaries  it  was  duly  surveyed, 
platted  and  mapped;  and  such  survey,  plat  and 
map  were  duly  approved  and  returned  to  the 
General  Land  Office;  and  according  to  such 
•urvey,  plat  and  map,  it  was  duly  patented  as 
aforesaid. 

The  plaintiffs  in  error  claim  that  the  south- 
erly boundary  of  this  parcel  of  land  is  not  the 
water-course  or  Mississippi  River,  but  the 
meander  line  which  a  surveyor  can  run  along 
the  course  of  the  river  for  the  purpose  of  de- 
termining the  quantity  of  land. 

In  the  United  States  Government  surveys, 
the  boundaries  are  the  north  and  south  and 
eaAt  and  west  lines  of  the  sections  and  town- 
ships, and  in  the  case  of  fractions  also,  the 
natural  or  exterior  object  which  causes  the 
fraction,  as  a  water-course,  Indian  territory, 
etc.  The  monuments  are  the  section  posts 
and  quarter-section  posts. 

The  meander  lines  are  not  boundaries.  They 
are  not  even  known  to  the  laws  or  Acts  of 
■Congress.  The  term  "meander"  is  simply  used 
to  dcsigrnate  certain  lines  run  by  the  surveyors 
along  the  windings  of  water-courses  bounding 
frartions.  for  the  purpose  of  ascertaining  and 
returning  the  quantity  of  land  in  such  fractions. 
J  Wall. 


The  Acts  of  Congress  explicitly  define  monu- 
ments, and  provide  where  they  shall  be  placed. 

They  are  to  be  set  down  at  the  township, 
section  and  quarter-section  corners. 

And  these  Acts  provide  that  from  these  mon- 
uments all  lines  shall  be  run  north  or  s^outh  or 
east  or  west,  until  other  like  monuments  or 
their  places  shall  be  reached,  or  until  some 
water-course  or  other  exterior  object  inten'cnes. 

There  is  no  provision  whatever  for  mean- 
dering a  water-course,  or  running  any  line 
along  its  bank  or  the  thread  of  the  stream. 
But  the  quantity  of  land  in  a  fraction  must 
be  returned;  hence  the  surveyor  runs  lines 
along  the  bank  of  a  water-course,  to  determine 
the  quantity  of  land  in  the  fraction. 

Bright,  Dig.  406,  i  41;  493,  {  208;  Lester, 
Land  Laws,  709. 

If  the  survej'or  make  an  error  in  his  return 
as  to  the  quantity  of  the  land,  or  if  the  quan- 
tity is  erroneously  stated  in  the  patent,  thi« 
will  not  affect  the  grant.  The  grantee  will 
take  according  to  the  boundaries  of  the  land 
described. 

Lindsey  v.  Hawes,  2  Black,  554,  17  L.  ed.  2Go. 

The  survey,  including  the  maps,  plats,  field 
notes  and  certificates  returned  into  the  Land 
Oflfice,  and  pursuant  to  which  the  grant  is 
made  by  the  jMitent,  is  a  matter  of  record,  and 
of  equal  dignity  with  and  a  part  of  the  patent. 

See  case  last  above  cited;  also  2  Bouv.  Die. 
566,  term  "Survey,"  and  authorities  cited. 

The  government  is  concluded  by  the  survey 
according  to  which  the  grant  is  made.  Any 
subsequent  survey  of  the  land  by  the  govern- 
ment made  after  the  grant,  is  void  and  with- 
out effect  as  to  the  grantee. 

Lindsey  v.  Hawes,  supra;  Bates  v.  HI.  Cent. 
R.  Co.  1  Black.  204,  17  L.  ed.  158. 

So  any  survey  not  made  in  pursuance  of  the 
Acts  of  Congress,  is  void.  Brown  v.  Clements, 
3  How.  650. 

It  is  clear,  therefore,  that  Roberts'  patent 
"calls"  for  the  Mississippi  River  as  one  of  the 
boundaries  of  his  grant. 

Now,  it  is  happily  beyond  question,  that  a 
call  for  a  river  or  water-course  as  a  boundary 
is  a  call  for  the  thread  of  the  stream  or  center 
of  the  channel.  Ang.  Water-courses,  ch.  1,  13; 
Middleton  v.  Pritchard,  3  Scam.  610;  Ex  parte 
Jennings,  6  Cow.  518,  and  note  on  p.  536; 
Gavit  V.  Chambers,  3  Ohio,  496;  Mewsom  v. 
Pryor,  7  Wheat.  7;  Jones  v.  Soulard,  24  How. 
63,  17  L.  ed.  608;  Bates  v.  111.  Cent.  R.  Co. 
supra;  3  Kent.  427,  Lect.  52,  subd.  2,  Riparian 
Rights;  Schurmeier  v.  St.  Paul  &  P.  R.  Co.  10 
Minn.  82. 

It  is  conceived  that  the  decision  of  the  Su- 
preme  Court  of  Minnesota  in  the  case  at  bar 
(see  last  case  above  cited)  on  this  question, 
settles  the  law  for  that  State,  and  is  also  con- 
clusive on  this  point  in  this  court. 

This  court  has  determined  and  settled  this 
rule  of  property  in  precisely  the  same  way. 
Jones  V.  Soulard,  supra. 

The  Supreme  Court  of  Minnesota,  In  its  de- 
cision of  this  case,  call  attention  to  the  fact 
that  even  if  the  other  rule  of  property  were  to 
be  adopted,  and  the  riparian  proprietor  was 
only  to  be  allowed  to  take  to  the'  low  water 
mark ;  yet,  even  imder  this  rule  Robert's  patent 
would  include  th^  land  claimed  by  the  plaintiffs 
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in  error.  See  Schurmeier  v.  St.  Paul  &  P.  R.  Co. 
10  Minn.  99. 

But  let  us  assume,  for  the  purposes  of  this 
case,  that  the  fee  to  the  premises  in  question 
passed  to  the  plaintiffs  in  error  under  the  Con- 
gressional Land  Grant,  precisely  as  claimed  by 
them. 

The  land,  clearly,  would  be  held  by  them  as 
it  would  be  by  any  other  grantee  from  the 
United  States,  subject  to  the  easement  of  a 
public  landinfv. 

Their  occupation,  therefore,  is,  in  no  sense  nor 
aspect,  a  legalized  obstruction,  and  hence  it  is 
a  public  nuisance. 

The  decision  of  the  Supreme  Court  of  Minne- 
sota, therefore,  upon  the  question  of  boundary 
in  this  case,  does  not,  necessarily,  effect  the 
final  judgment  which  thev  reached  and  rendered 
iu  the  case. 

And  since  it  appears  that  its  decision  of  this 
question  does  not,  necessarily,  affect  the  final 
conclusions  reached  and  judgments  rendered 
by  that  court,  this  court  will  not  disturb  such 
judgment. 

It  is  nevertheless  not  in  the  power  of  the 
Legislature  of  Minnesota,  even  if  it  were  so  dis- 
posed, to  authorize  these  obstructions  upon  the 
public  landing  of  a  great  national  highway  of 
commerce  like  the  Mississippi  River.  Const. 
U.  S.  art.  IV.  J  2;  Ordinance  of  1787,  art.  IV. 
last  clause;  Act.  Cong.  May  18,  1796,  8  9;  1 
Stat,  at  L.  468;  Bright,  Dig.  500,  {  232. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Complainant  alleged  that  he  was  the  owner 
in  fee,  and  in  the  actual  possession  of  the  real 
estate  described  in  the  bill  of  complaint,  to- 
gether with  the  stone  warehouse  thereon  erect- 
ed. As  described,  the  premises  are  situated  in 
the  City  of  St.  Paul,  County  of  Ramsey,  and 
State  of  Minnesota ;  and  the  allegation  is,  that 
the  lot  extends  to  and  adjoins  the  public  street 
and  levee  which  run  along  the  left  bank  of  the 
Mississippi  River  in  front  of  that  city;  that  the 
said  street  and  levee  constitute  the  public 
landing  for  all  steamboats  and  other  vessels 
bound  to  that  port,  and  the  place  where  all 
such  vessels  receive  and  discharge  their  freight 
and  passengers;  that  the  street,  levee  and  public 
landing,  occupy  the  whole  space  between  this 
lot  and  the  bank  of  the  river,  in  front  of  the 
same,  and  that  he  is  the  owner  in  fee  of  that 
aSi*]  *  whole  space,  subject  to  the  public  right 
tx>  use  and  occupy  the  same  as  such  street, 
levee  and  public  landing. 

Based  upon  these  preliminary  allegations,  the 
charge  is,  that  the  Corporation  respondents 
were  then  engaged,  without  his  license  or  con- 
sent, in  extending  and  constructing  their  rail- 
road over  and  along  the  said  public  street, 
levee  and  landing,  in  front  of  his  premises,  with 
the  design  and  purpose  of  running  their  cars 
on  the  same  for  the  transportation  of  freight 
and  passengers;  and  tin?  complainant  alleged 
that  the  effect  would  be.  if  the  design  and 
purpose  of  the  respondents  should  be  carried 
out,  that  the  said  public  street,  levee  and  land- 
ing, could  not  be  occupied  and  used  for  the 
purposes  for  which  they  were  constructed, 
and  to  which  they  were  dedicated,  and  that 
his  premises  would  be  rendered  useless  and 
valueless. 
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Two  defenses  were  set  up  by  the  respondents- 
in  their  answer. 

First.  They  denied  that  the  fee  of  the  land- 
described  in  the  bill  of  complaint,  as  a  public 
street  and  levee,  or  public  landing,  was  ever  m 
the  complainant,  or  that  he  ever  had  any  right, 
title  or  interest  in  the  land  between  his  prom- 
ises and  the  main  channel  of  the  river. 

Second.  They  alleged  that  all  the  land  l»e- 
tween  the  premises  oi  the  complainant  and  the 
river  in  front,  were  part  and  parcel  of  the  land 
surveyed  by  the  United  States,  and  grante«l  by 
the  Act  of  Congress  of  the  M  of  March.  lsr»7, 
to  the  Territory  of  Minnesota,  and  that  they 
were  the  owners  of  the  sanie  in  fee,  as  thV 
grantees  of  the  Territory  and  State,  to  a  id  in 
the  construction  of  their  railroad. 

Defense  of  the  other  re^[»ondents  is,  that  all 
the  acts  charged  against  them  were  perforuied 
by  the  direction  and  under  the  authority  of  the 
respondent  Corporation. 

Prayer  of  the  bill  of  complaint  was.  that  the 
respondent  might  be  restrained  from  extending 
and  constructing  their  railroad  over  and  almig 
said  public  street,  levee  or  landing,  and  from 
obstructing  and  impeding  the  free  use  of  ilie 
same  by  the  public. 

By  consent  of  partie*;.  it  was  subsequently  or« 
dered  by  the  •court  that  the  cause  be  rer  [  28a 
feri*ed  to  a  sole  referee,  to  hear  and  detenuiuo 
all  the  issues  in  the  pleadings,  and  that  he 
should  report  his  detenninntion  to  the  court- 
Such  a  report  was  subsequently  mad^  by  ihe^ 
referee,  and  the  record  shows  thit  the  rourt, 
in  pursuance  of  the  same,  enjoined  the  respoml- 
ents,  as  prayed  in  the  bill  of  complaint,  and 
ordered,  adjudged  and  tiecreed  that  the  respond- 
ents should  remove  from  the  street,  levee  and. 
landing  in  front  of  the  complainant's  prenii^cs^ 
all  tracks,  trestleworks,  embankments,  build- 
ings and  obstructions  of  every  kind  erected  or 
constructed  thereon  by  them  for  railroad  pur- 
poses. 

Appeal  was  taken  by  the  respondents  from 
the  decree  as  rendered  in  the  District  Court  for 
that  county,  to  the  Supreme  Court  of  the  State, 
where  the  decree  was  in  all  things  atlirmed, 
and  the  respondents  removed  the  cause  into  this, 
court,  by  a  writ  of  error,  and  sued  out  under 
the  2.5th  section  of  the  Judiciary  Act. 

1.  Plxpress  finding  of  the  referee  was.  that 
the  premises  in  question  were  included  in  that 
part  of  section  live,  township  twentyeioiit 
north,  in  range  twenty-two  west  of  the  f<»nrth. 
principal  meridian,  which  is  Aitnatetl  on  the 
north  side  of  the  center  line  of  the  Missi^ssippi 
River.  lie  also  found  that  the  survey  of  that 
part  of  section  live  Wii>  made  by  the  deputy- 
surveyor  October  27,  ISiT;  that  the  field  notes 
of  the  survey  were  duly  communicated  to  the 
Surveyor-General,  and  tiiat  the  latter  otricer.  on 
the  15th  of  March  following,  duly  approved  the 
survey  as  made  by  the  deputy -surveyor.  Same 
report  also  shows  that  a  plat  of  that  part  of 
section  five  was  duly  prepared  and  certified  by 
the  Surveyor-Cu^nerttl,  on  the  same  diiy.  .iJid 
that  it  was  duly  transmitted  to  the  land  t)Hice 
of  the  district  where  tin*  lan«l  was  situated. 
By  that  plat  it  appears  that  the  land,  as  sur- 
veyed, consisteil  t»f  two  separate  parcels  called 
lots  one  and  two.  in  the  report  of  the 
referee,  exhibited  iu  the  record.  Lot  one.  the 
tract  in  question,  is  situated  in  the  northwest 
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-comer  of  the  section,  and  contains  the  quan- 
tity of  ]and  described  in  the  official  survey  and 
plat.  Particular  description  of  lot  two  is  un- 
necessary, as  it  is  not  in  controversy  in  this 
case. 

a83*]  ♦Both  of  those  lots  were  purchased  by 
Lewis  Roberts,  and  on  the  24th  of  March,  1840, 
«  patent,  in  due  form  of  law,  was  issued  to  him, 
for  the  same,  by  the  proper  officers  of  the  Unit- 
ed States.  Possesse<l  of  a  full  title  to  all  the 
land  descriVed  in  the  patent,  the  purchaser 
caused  lot  one  to  be  surveyed  and  laid  out  in- 
to town  blocks,  lots,  streets,  etc.,  as  a  part 
of  the  Town  of  St.  Paul,  and  the  finding  of  the 
referee  is,  that  the  plat,  as  recorded,  describes 
the  land  as  extending  to  the  main  channel  of 
the  river.  Block  twenty-nine,  as  exhibited  on 
that  plat,  includes  lots  eleven  and  twelve,  de- 
scribed in  the  bill  of  complaint,  and  the  report 
of  the  referee  shows  that  they  are  a  part  of 
the  triangular  fraction  of  la^d  situated  in  the 
northwest  comer  of  section  five,  as  delineated 
<m  the  official  plat. 

Claim  of  the  complainant  is  to  lots  eleven  and 
twelve,  in  block  twenty-nine,  and  the  finding 
•of  the  referee  is,  that  he  holds  the  same  through 
eertain  mesne  conveyances,  from  the  original 
grantee  under  the  patent. 

Congress  granted  to  the  Territory  of  Minne- 
Bota,  by  the  Act  of  the  3d  of  March,  1857,  for 
the  purpose  of  aiding  in  the  construction  of 
4:ertain  railroads,  every  alternate  section,  des- 
ignated by  odd  numbers,  for  six  sections  in 
width,  on  each  side  of  the  respective  railroads 
therein  mentioned,  and  their  branches,  and  the 
respondents  claim  title  to  the  premises  de- 
scribed in  the  pleadings  under  that  Act  of  Con- 
gress, as  the  grantees  of  the  State.  11  Stat. 
At  L.  195;  State  Sess.  Laws  (1857),  p.  70;  Gen. 
Laws  (1858),  9;  Sess.  Laws  (1862),  226. 

Title  claimed  by  the  complainant,  being  of 
prior  date  to  that  set  up  by  the  respondents, 
will  be  first  examined,  because,  if  it  be  sus- 
tained as  including  the  premises  in  controversy, 
an  examination  of  the  title  of  the  respondents 
will  not  be  necessary. 

Since  the  Town  of  St.  Paul  was  organized 
under  her  city  charter,  passed  March  4,  1854, 
the  city  government  has  exercised  municipal 
authority  and  control  over  the  entire  parcel  of 
land  lyin^  between  the  main  channel  of  the 
a84*]*  river  and  •block  twenty -nine,  where  the 
complainant's  warehouse  is  situated.  Claiming 
entire  control  over  the  premises,  as  a  street, 
levee  or  landing,  the  city  authorities  have  es- 
tablished a  grade  for  the  same  and,  long  before 
any  attempt  was  made  by  the  respondents  to 
controvert  the  title  of  the  complainant,  they 
had  made  large  progress  in  the  work  of  reduc- 
ing the  surface  of  the  land  to  the  established 
grade. 

Appellants  contend  that  the  river  is  not  a 
boundary  in  the  official  survey;  that  the  tract, 
as  surveyed,  did  not  extend  to  the  river,  but 
that  the  survey  stopped  at  the  meander  posts 
and  the  de»oril>ed  trees  on  the  bank  of  the 
river.  Accordingly,  they  insist  that  lot  one 
4id  not  extend  to  the  river,  but  only  to  the 
points  where  the  township  and  section  lines 
intersect  the  left  bank  of  the  river,  as  shown 
by  the  meander  posts. 

The  finding  of  the  referee  also  shows  that 
the  meander  line  of  lot  one  was  run,  in  the 
7  Wall. 


official  survey,  along  the  left  or  north  bank  of 
a  channel  which,  then  existed  between  that  bank 
and  a  certain  parcel  of  land  in  front  of  the 
same,  afterwaras  designated  as  Island  Eleven, 
but  which  was  not  mentioned  in  the  field  notes 
of  the  official  survey,  nor  delineated  on  the  offi- 
cial plat. 

Conceded  fnct  is,  that  those  field  notes  consti- 
tuted the  foundation  of  the  official  plat,  and 
that  that  plat  was  the  only  one  in  the  local 
land  office  at  the  time  the  patent  was  issued 
under  which  the  appellee  claims.  When  the 
water  in  the  river  was  at  a  medium  height^ 
there  was  a  current  in  the  channel,  Ixitween 
what  is  called  the  island  and  the  bank,  where 
the  meander  posts  were  located,  but  when  the 
water  was  low,  there  was  no  current  in  that 
channel  and,  when  the  water  was  very  high  in 
the  river,  the  entire  parcel  of  land,  designated 
as  the  island,  was  completely  inundated. 

No  mention  is  made  of  any  such  channel  in 
the  official  survey,  under  which  the  patent  was 
issued;  but  the  deputy-surveyor,  under  the  in- 
structions of  the  land  office,  on  the  13th  of  March, 
1856,  made  a  new  survey  of  the  parcel  of  land 
lying  between  that  channel  and  the  main  chan- 
nel of  the  river,  and  the  field  notes  of  the  same 
were  subsequently  *approved  by  the  Sur-  [*2B$ 
veyor-General.  Duplicates  of  that  survey  were 
communicated  to  the  General  Land  Office,  and 
the  finding  of  the  referee  shows  that  the  plat 
exhibits  the  true  relation  which  that  tract  bears 
to  lot  one  in  that  section.  Prior  to  that  survey, 
however  the  City  of  St.  Paul  had  filled  the  chan- 
nel, and  reclaimed  the  land  at  the  west  end  of 
the  same,  and  extended  the  grade  of  the  street 
and  levee  or  landing  entirely  across  the  island 
to  the  main  channel  of  the  river.  Besides,  the 
uncontradicted  fact  is,  that  the  landing  for 
boats  and  vessels,  touching  at  that  port,  was 
always  on  the  river  side  of  the  island,  and  the 
finding  of  the  referee  shows  that  the  front  wall 
of  the  complainant's  warehouse  is  not  more 
than  four  feet  north  of  the  southerly  line  of 
the  lot  on  which  it  is  erected. 

Surveyors  were  directed  by  the  Act  of  Con- 
gress of  the  20th  of  May,  1785,  to  divide  the 
territory,  ceded  by  individual  States,  into  town- 
ships of  six  miles  square,  by  lines  running  due 
north  and  south,  and  others  crossing  these  at 
right  angles,  .  .  .  "unless  where  the  bound- 
aries of  the  tracts  purchased  from  the  Indians 
rendered  the  same  impracticable."  1  Land 
Laws,  11. 

Congress  preserved  the  same  system  also  in 
the  Act  of  the  17th  of  May,  1796,  in  respect  to 
the  survey  and  sale  of  the  lands  northwest  of 
the  Ohio  River,  but  the  latter  Act  recognizes 
two  other  necessary  exceptions  to  the  general 
rule.  1  Stat,  at  L.  464.  Public  lands  therein 
described  were  required  to  be  divided  by  north 
and  south  lines  running  according  to  the  true 
meridian,  and  others  crossing  them  by  right 
angles,  so  as  to  form  townships  of  six  miles 
square,  '^unless  where  the  line  of  the  late  In- 
dian purchase,  or  of  the  tracts  of  Innd  hereto- 
fore surveyed  or  patented,  or  the  course  of  nav- 
igable rivers,  may  render  it  impracticable."  By 
the  9th  section  of  that  Act,  it  is  provided  that 
all  navigable  rivers  within  the  territory  men- 
tioned in  that  Act,  should  be  deemed  to  be,  and 
remain,  public  highways,  and  that,  in  aM  cases 
where  the  opposite  banks  of  any  stream,  not 
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a86*]  navigable,  shall  belong  to  different  *per- 
sons  tlie  stream  and  the  bed  thereof  should  be- 
come common  to  both.    1  Stat,  at  L.  468. 

Provision  was  made  by  the  Act  of  February 
11,  1805,  that  townships  should  be  ''subdivided 
into  sections,  by  running  straight  lines  from 
the  mile  comers,  marked  as  therein  required, 
to  the  opposite  corresponding  comers,  and  by 
marking  on  each  of  the  said  lines  intermediate 
corners,  as  nearly  as  possible  equidistant  from 
the  comers  of  the  sections  on  the  same."  Cor- 
ners thus  marked  in  the  surveys,  are  to  be  re- 
garded as  the  proper  comers  of  sections,  and 
the  provision  is,  that  the  comers  of  half  and 
quarter  sections,  not  actually  run  and  marked 
on  the  surveys,  shall  be  placed,  as  nearly  as 
possible,  equidistant  from  the  two  comers 
standing  on  the  same  line.  2  Stat,  at  L.  313. 
Boundary  lines  actually  run  and  marked  on  the 
surveys  returned,  are  made  the  proper  boundary 
lines  of  the  sections  or  subdivisions  for  .which 
they  were  intended,  and  the  second  article  of 
the  2d  section  provides,  that  the  length  of  such 
lines,  as  returned,  shall  be  held  and  considered 
as  the  true  length  thereof.  lines  intended  as 
boundaries,  but  which  are  not  actually  run 
and  marked,  must  be  ascertained  by  running 
straight  lines  from  the  established  comers  to 
the  opposite  corresponding  comers;  but  where 
no  such  opposite  or  corresponding  comers  have 
been,  or  can  be  fixed,  the  boundary  lines  are  re- 
quired to  be  ascertained  by  running  from  the 
established  comers  due  north  and  south,  or 
east  and  west,  as  the  case  may  be.  to  the  water- 
course, Indian  boundary  line,  or  other  external 
boundary  of  such  fractional  township. 

Express  decision  of  the  Supreme  Court  of  tue 
State  was,  that  the  river,  in  this  case,  and  not 
the  meander  line,  is  the  west  boundary  of  the 
lot,  and  in  that  conclusion  of  the  state  court 
we  entirely  concur.  Schurmeier  v.  The  Rail- 
road, 10  Minn.  82. 

Meander  lines  are  run  in  surveying  fraction- 
al portions  of  the  public  lands  bordering  up- 
on navigable  rivers,  not  as  boundaries  of  the 
tract,  but  for  the  purpose  of  defining  the 
a87*]  ^sinuosities  of  the  banks  of  the  stream, 
and  as  the  means  of  ascertaining  the  quantity 
of  the  land  in  the  fraction  subject  to  sale,  and 
which  is  to  be  paid  for  by  the  purchaser. 

In  preparing  the  official  plat  from  the  field 
notes,  the  meander  line  is  represented  as  the 
border  line  of  the  stream,  and  shows,  to  a  dem- 
onstration, that  the  water-course,  and  not  the 
meander  line,  as  actually  run  on  the  land,  is 
the  boundary. 

Proprietors,  bordering  on  streams  not  navig- 
able, unless  restricted  by  the  terms  of  their 
grant,  hold  to  the  center  of  the  stream ;  but  the 
better  opinion  is,  that  proprietors  of  lands  bor- 
dering on  navigable  rivers,  under  titles  derived 
from  the  United  States,  hold  only  to  the 
stream,  as  the  express  provision  is,  that  ail 
such  rivers  shall  be  deemed  to  be  and  remain 
public  highways.  Grants  of  land  bounded  on 
rivers  above  tide  water,  says  Chancellor  Kent, 
carry  the  exclusive  right  and  title  of  the  gran- 
tee to  the  center  of  the  stream,  unless  the  terms 
of  the  grant  clearly  denote  the  intention  to 
stop  at  the  edge  or  margin  of  the  river,  and 
the  public,  in  cases  where  the  river  is  navig- 
able for  boats  and  rafts,  have  an  cnsemont 
therein,  or  a  right  of  pai>sage,  subject  to  the 
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jus  publicum,  as  a  public  highway.    3  Kent, 
Com.  (11th  ed.)  427. 

The  views  of  that  commentator  are,  that  it 
would  require  an  express  exception  in  the  grant, 
or  some  clear  and  unequivocal  declaration,  or 
certain  and  immemorial  usage,  to  limit  the 
title  of  the  riparian  owner  to  the  edge  of  the 
river,  because,  as  the  commentator  insists,  the 
stream,  when  used' in  a  grant  as  a  boundary,  ia 
used  as  an  entirety  to  the  center  of  it,  and  he, 
consequently,  holds  that  the  fee  passes  to  thai 
extent.  Decided  cases  of  the  highest  authority^ 
affirm  that  doctrine,  and  it  must,  do.ubtless,  be 
deemed  correct  in  most  or  all  jurisdictions' 
where  the  rules  of  the  common  law  prevail,  as 
understood  in  the  parent  country.  Except  in 
one  or  two  States,  those  rules  have  been  adopt- 
ed in  this  country,  as  applied  to  rivers  not  nav- 
igable, when  named  in  a  grant  or  deed  as  a 
iK^undary  to  land.  Substantially  the  same  rules' 
*are  adopted  by  Congress  as  applied  to  [*a8a 
streams  not  navigable;  but  many  Acts  of  Con- 
gress have  provided  that  all  navigable  rivers  or 
streams  in  the  Territory  of  the  United  States 
offered  for  sale,  should  be  deemed  to  be,  and 
remain  public  highways.  1  Stat,  at  L.  491;  2 
SUt.  at  L.  235,  279,  642,  666,  703,  747;  3  "Stat, 
at  L.  349. 

Irrespective  of  the  Acts  of  Congress,  it  should 
be  remarked,  that  navigable  waters,  not  affect- 
ed by  the  ebb  and  fiow  of  the  tide,  such  as  the 
great  lakes  and  the  Mississippi  Biver,  were  un- 
known to  courts  and  jurists,  when  the  rule» 
of  the  common  law  were  ordained;  and  even 
when  the  learned  commentaries  were  written, 
to  which  reference  is  made,  it  was  still  the  set- 
tled doctrine  of  this  court  that  the  admiralty 
had  no  jurisdiction  except  where  the  tide  ebbed 
and  flowed.  The  Jefferson,  10  Wheat.  428;  The 
Genesee  Chief,  12  How.  466;  Hine  v.  Trevor,  4 
Wall.  565,  18  L.  ed.  454. 

Extended  discussion  of  that  topic,  however, 
is  unnecessary,  as  the  court  decides  to  place  the 
decision,  in  this  case,  upon  the  several  Acts  of 
Congress,  making  provision  for  the  survey  and 
sale  of  the  public  lands  bordering  on  public 
navigable  rivers,  and  the  legal  construction  of 
the  patents  issued  under  such  official  surveys. 
Such  a  reservation,  in  the  Acts  of  Congress, 
providing  for  the  survey  and  sale  of  such  lands, 
must  have  the  same  effect  as  it  would  be  en- 
titled to  receive  if  it  were  incorporated  into  the 
patent,  especially  as  there  is  nothing  in  tne 
field  notes,  nor  in  the  official  plat  or  patent  in- 
consistent with  that  explicit  reservation.  Rivers- 
were  not  regarded  as  navigable  in  the  common 
law  sense,  unless  the  waters  were  affected  by 
the  ebb  and  flow  of  the  tide,  but  it  is  quite 
clear  that  Congress  did  not  employ  the  words 
"navigable"  and  "not  navigable,*'  in  that  sense, 
as  usually  understood  in  legal  decisions.  On 
the  contrary  it  is  obvious  that  the  words  were 
employed  without  respect  to  the  ebb  and  flow 
of  the  tide,  as  they  were  applied  to  territory 
situated  far  above  tide -waters,  and  in  which 
there  were  no  salt  water  streams. 

Viewed  in  the  light  of  these  considerations, 
the  court  does  not  hesitate  to  decide,  that  Con- 
gress, in  making  a  distinction  ^between  [*a8^ 
streams  navigable  and  those  not  navigable,  in- 
tended to  provide  that  the  common  law  rules 
of  riparian  ownership  should  apply  to  lands 
bordering  on  the  latter,  but  that  the  title  to 
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\nwin  borderinsr  on  navigable  streams  should 
stop  at  the  stream,  and  that  all  such  streams 
should  be  deemed  to  be,  and  remain  public  high- 
ways. 

Althoujjh  such  riparian  proprietors  are  limit- 
ed to  the  stream,  still  they  also  have  the  same 
ri^ht  to  construct  suitable  landings  and 
wharves  for  the  convenience  of  commerce  and 
naviirntion,  as  is  accorded  riparian  proprietors 
borderir.i;  on  navigable  waters  affected  by  the 
ebb  nivl  How  of  the  tide.  Dutton  v.  Strong,  1 
BUf  k.  '2.1,  17  L.  cd.  29. 

ArmiPient  ia  scarcely  necessary  to  show,  in 
view  i>f  the  definite  regulations  of  Confjress 
upon  the  subject  of  the  survey  and  sale  of 
the  public  lanils,  that  the  second  survey  of  the 
spare  between  block  twenty-nine  and  the  main 
channel  of  the  river,  cannot  affect  the  title  of 
the  complainant  as  acquired  from  the  United 
States  under  the  antec«ient  official  survey  and 
sale.  Lindsey  v.  Hawcs,  2  Black,  554,  17  L. 
ed.  Sfvl;  Bates  v.  R.  Co.  1  Black,  204,  17  L.  ed. 
158;  Brown  v.  Clements,  3  How.  650. 

Attempt  13  also  made  to  justify  the  acts  of 
tlw  respondents,  as  grantees  of  the  State,  upon 
the  ground  that  the  complainant,  in  dedicating 
the  premises  to  the  public  as  a  street,  levee 
and  landing,  parted  with  all  his  title  to  the 
same,  and  that  the  entire  title  vested  in  fee  in 
the  State.  Respondents  rely  for  that  purpose 
upon  the  Statute  of  the  Territory  of  Wiscon- 
sin, which  was  then  in  force  in  the  Territory 
of  Minnesota.     Stat.  Terr.  Wis.  p.  159. 

Suppose  the  construction  of  that  provision, 
as  ashamed  by  the  respondents,  is  correct,  it 
to  no  defense  to  the  suit,  because  it  is  neverthe- 
less true,  that  the  municipal  corporation  took 
the  title  in  trust,  impliedly,  if  not  expressly, 
designated  by  the  acts  of  the  party  in  making 
the  dedication.  They  could  not,  nor  could  the 
State,  convey  to  the  respondents  any  right  to 
disregard  the  trust,  or  to  appropriate  the  prem- 
190*1  ises  *to  any  purpose  which  would  render 
valueless  the  adjoining  real  estate  of  the  com- 
plainant. 

Considered  in  any  point  of  view,  our  conclu- 
sion is,  that  the  decree  of  the  state  court  was 
eorrect;  and  the  decision  in  this  case  also 
disposes  of  the  appeal  brought  here  by  the  same 
appellants,  from  a  decree  rendered  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota,  in  favor  of  George  D.  Hum- 
phreys and  others,  which  was  a  bill  in  equity 
against  the  same  respondent  Corporation.  The 
appeal  in  th^t  case  depends  substantially  upon 
the  same  facts,  and  must  be  disposed  of  in  the 
■ame  wav. 

Both  decrees  are  affirmed. 


THE  UNITED  STATES  ex  rel.  P.  8.  BEN- 
BOW,  Plff.   in   Err., 

V. 

THE  MAYOR  AND  ALDERMEN  OF  IOWA 

CITY,  IOWA. 

(See  S.  C.  Wall.  313-315.) 

Mandamus,  insulTieient  return  to. 

Where  a  mnndnroiis  commanded  n  miinlclpnl  cor- 
poratloo  to  levy  a  tax  on  Its  properly,  smriclent  to 
^ya  jiidgmeut  agrainst  it,  and  collect  tiie  tax  and 


pay  the  judffment.  a  return  to  the  writ  that  It  diet 
levy  a  tax  for  the  purpose  of  paying  the  jndcment 
and  other  claims  Is  insnfflclent.  and  a  demnrrer  to 
the  return  should  be  sustained. 

[No.  17.1 
Submitted  Dec.  24,  1868.    Decided  Jan.  25,  1809. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  lown. 

The  case  is  stated  by  the  court. 

Mr.  James  Grant,  for  plaintiff  in  error: 

Leaving  out  of  consideration  the  formal  ob- 
jections to  the  return,  that  it  is  not  sealed, 
signed  nor  sworn  to,  it  purports  to  obey  the 
writ  and  undertakes  to  say  wherein  it  has 
obeyed  it.  The  demurrer  shows,  as  the  strong- 
est argument  wo  can  make,  that  the  writ  com- 
manded a  specific  levy  of  a  tax  sufficient  to 
pay  this  judgment,  to  collect  said  tax  and  to 
pay  said  judgment. 

The  return  is,  that  the  defendants  have  lev- 
ied a  tax,  not  a  specific  tax,  of  one  per  cent.,, 
without  saying  on  what  amount  of  valuation, 
"sufficient  to  pay  this  judgment  and  other 
claims."  It  does  not  state  the  amount  or  na- 
ture of  such  other  claims,  whether  judgment  or 
simple  contract;  whether  for  interest  or  other 
similar  bonds,  or  for  debts  not  entitled  to  this 
levy  under  the  ordinance  which  authorized  this 
debt.  The  mandate  ordered  a  levy  and  collec- 
tion of  the  tax;  the  return,  made  six  months 
after  the  date  of  the  levy,  does  not  aver  the 
collection  of  the  tax,  but  that  the  levy  has 
been  delivered  to  the  proper  officer  to  collect. 
Who  is  he?  The  mandate  is  to  collect  and 
pay;  the  return  is  silent  on  these  two  clauses 
of  the  writ.    It  is  no  return. 

[No  counsel  appeared  in  this  court  for 
defendants  in  error.] 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  relator  recovered  judgment  on  the  cou- 
pons attached  to  certain  l>onds,  which  Iowa 
City  issued  to  pay  its  subscription  *to  the  [*3i4 
stock  of  the  Mississippi  and  Missouri  Railroad 
Company,  and  having  failed  by  the  ordinary 
process  at  law  to  obtain  satisfaction  of  his  judg- 
ment, applied  to  the  Circuit  Court  for  a  man> 
damns  to  compel  the  Mayor  and  Aldermen  in 
obedience  to  the  provision  of  the  ordinance  au- 
thorizing the  issue  of  these  bonds,  to  levy  and 
collect  the  requisite  tax  to  pay  the  judgment. 

The  court  awarded  the  writ  and  commanded 
the  Mayor  and  Aldermen  forthwith  to  levy  a 
specific  tax  upon  the  taxable  property  of  the 
City  for  the  year  1805  sufficient  to  pay  the 
judgment,  interest  and  costs;  collect  the  tax^ 
and  pay  the  same,  or  show  cau.se  to  the  con- 
tary  by  the  next  term  of  the  court. 

The  defendants  made  return  to  the  writ,  that 
"In  obedience  to  the  order  of  the  court  thcv 
did  proceed  to  levy  a  tax  of  one  per  cent,  upon 
the  taxable  property  of  the  said  City  for  the 
purpose  of  paying  the  judgment  named  in  the 
information  and  other  claims,  and  that  the  suid 
tax  is  sufficient  in  amount  to  pay  the  sai<l 
judgment  and  other  claims  for  the  payment  of 
which  it  was  levied." 

The  sufficiency  of  the  return  is  the  sole  ques- 
tion in  the  case.  The  return  does  not  deny  the 
obligation  of  the  writ,  nor  offer  an  excuse  for 
not  obeying  it,  but  states  to  the  court  that  it  J 
command  has  been  obeyed. 

79 


:838-342 


Supreme  Coubt  of  the  United  States. 


Dec.  Term, 


Is  this  true?  The  writ  commanded  that  the 
taxes  should  not  only  be  levied,  but  collected 
and  paid  to  the  relator,  before  the  return  day 
of  the  writ,  yet,  there  is  no  averment  of  their 
collection  and  payment,  nor  an  excuse  furnished 
for  non-performance.  If  it  was  impossible  to 
collect  and  pay  the  taxes  in  the  time  allowed, 
the  return  snould  have  stated  facts  from  which 
315*]  the  court  could  have  inferred  -a  "legal 
excuse  for  not  doing  it.  On  this  point  the  re- 
turn is  wholly  silent. 

But  the  defect  in  this  return  reaches  much 
further.  In  so  far  as  it  avers  performance,  it 
does  it  only  in  the  words  of  the  writ,  which, 
if  nothing  more  were  required,  would  put  the 
defendant  in  place  of  the  court.  To  make  the 
return  properly  responsive  to  the  writ,  it  was 
necessary  to  disclose  the  whole  act  constitut- 
ing the  levy,  so  as  to  enable  the  court  to  de- 
termine whether  it  was  suflScient  to  pay  the 
judgment  of  the  relator. 

I&w  could  the  court  decide  on  the  sufficiency 
of  the  levy  to  accomplish  the  purpose  of  the 
writ,  without  knowing  the  value  of  the  tax- 
able property  of  the  City?  The  court  should 
not  only  have  been  advised  of  the  amount  on 
which  the  levy  was  formed,  but  as  the  writ 
commanded,  the  year  in  which  the  valuation 
was  made.  The  return  is  also  defective  in 
■another  important  point.  The  mandate  was  to 
levy  a  specific  tax  to  pay  the  relator's  judg- 
ment; the  return  is,  that  the  tax  was  levied  to 
pay  the  judgment  and  other  claims.  The  na- 
ture and  extent  of  these  claims  were  not  given, 
and  the  court  had,  therefore,  no  means  of  as- 
certaining whether  the  fund  to  be  raised  would 
be  sufficient  for  their  discharge,  and  the  satis- 
faction of  the  relator's  demand.  But,  apart 
from  this,  there  was  no  authority  to  import 
outside  claims  into  this  levy. 

The  relator  has  been  deprived  of  his  annual 
interest,  because  these  defendants  had  neglect- 
ed to  provide  for  it,  as  they  were  required  to 
do  by  the  ordinance  which  authorized  the  cre- 
ation of  the  debt.  To  compel  the  performance 
of  this  omitted  duty  the  mandamus  was  is- 
sued, and  it  did  not  empower  the  Mayor  and 
Aldermen  to  embarrass  the  levy  which  it  dir- 
ected, by  joining  with  it  other  obligations 
against  the  City,  with  which  this  relator  had 
no  concern. 

Without  pursuing  the  subject  further,  enough 
has  been  said  to  show  that  the  demurrer  to  the 
return  should  have  been  sustained. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  with  directions 
to  proceed  in  conformity  with  this  opinion. 


THE  UNITED  STATES,  Plff.  in  Err., 

V. 

MICHAEL  SHOEMAKER,  Willey  R.  Reynolds, 
and  Peter   B.  Loom  is. 

(See  S.  C.  7  Wall.  33a-342.) 

Collector,  when  cannot  receive  extra  compensa- 
tion. 

T'nder  the  Acts  of  May  7.  1822.  nnd  Anjr.  2.1. 
1842,  a  collector  cannot  receive  extra  compensa- 
tion for  the  disburfx^ment  of   public  moneys. 

[No.  49.] 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

The  case  is  stated  by  the  court. 

Messrs.  W.  M.  Bvarts,  Atty-Gen.  and  J.  Hub- 
ley  Ashton.  for  plaintiffs  in  error. 

Mr.  W.  A.  Moore,  for  defendant  in  error: 

By  Act  of  Congress  of  March  3,  1830.  §  3 
(B.  D.  p.  820)  nnd  by  Act  of  Aug."  23,  1842,  sec 
2.  it  was  provided,  it  is  true,  that  no  officer  in 
the  public  ser^  ice,  whose  pay  was  fixed  by  law 
or  regulation,  should  receive  any  compciiHation 
in  any  form  for  the  disbursement  of  public 
money,  unless  such  extra  compensation  was 
provided  by  law,  and  a  clear  appropriation 
made  therefor. 

These  statutes  were  construed  by  this  court 
in  Hoyt  v.  h.  S.  10  How.  141. 

But  it  is  submitted  that  the  cases  contem- 
plated by  these  statutes  are  those  where  the 
special  duties  are  imposed  upon  the  officers  by 
law;  and  therefore,  they  are  such  duties  that 
he  must  assume  and  perform  them  if  he  holds 
the  oflice.  Where  such  is  not  the  case,  and  this 
disbursing  agency  is  one  which  can  be  accepted 
or  reject^,  the  statute  does  not  apply. 

The  Act  of  March  7,  1822,  {  18,  perhaps  goes 
further.  It  limits  the  compensation  of  collec- 
tors for  services  which  they  may  perform  in 
any  other  oflice  or  capacity,  to  $400.  This  is  a 
general  provision,  and  might  be  decisive  when 
there  were  no  special  provisions. 

But  we  claim  that  in  this  case  there  was  a 
special  provision. 

The  Act  of  Aug.  4th,  1854,  §  3,  expressly  ap- 
propriated 10  per  cent,  in  addition  to  the  prin- 
cipal sum  for  compensation  of  architects,  super- 
intendents, advertising,  and  other  contingent 
expenses.  This  was  reiterated  in  the  Act  of 
Aug.  18,  1856.  making  a  further  appropriation. 

The  Secretary  of  Treasury  was  directed 
by  the  Act  to  cause  these  buildings  to  be  con- 
structed. He,  of  course,  was  authorized  to  em- 
ploy all  necessary  agents.  Money  was  appro- 
priated for  their  compensation.  In  the  absence 
of  any  stipulation,  they  were  entitled  to  receive 
a  fair  compensation. 

Such,  we  think,  has  been  the  ruling  of  this 
court. 

Converse  v.  U.  S.  21  How.  463,  16  L.  ed.  192. 

We  also  think  that  this  view  confirmed  by 
the  subsequent  legislation  of  Congress  on  this 
very  subject. 

Act,  June  12,  1858. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  on  a  bond  'ex-  ['sag 
ecuted  by  Shoemaker  and  his  sureties,  the  de- 
fendants, on  the  19th  May,  1857,  in  a  penal- 
ty of  $20,000,  conditioned  that  said  Shoemaker, 
as  disbursing  agent  for  the  new  Marine  Hospi- 
tal, and  Custom  House  at  Detroit,  Michigan^ 
shall  well  and  truly  disburse  all  moneys  that 
may  come  into  his  hands  from  the  Secretary  of 
Treasury  for  the  object  mentioned,  and  account 
for  the  same. 

Several  defenses  were  set  up  by  way  of 
pleas  which  it  will  not  be  material  to  notice. 

On  the  trial  the  plaintiffs  proved  that  the  de- 
fendant. Shoemaker,  was  Collector  of  the  Cus- 
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toms  at  Detroit  in  1857  and  1858;  that  he  was 
instructed  by  the  Secretary  of  the  Treasury  to 
disburse  about  $200,000  appropriated  by  Con- 
gress for  building  a  custom-house  and  marine 
Bospital  at  that  port;  and  that  between  the  1st 
April.  1857,  and  the  12th  June,  1858,  and  subse- 
quently, the  collector  made  disbursements  ac- 
cordingly. 

It  was  proved,  also,  that  during  all  the  above 
period  he  bad  been  allowed  and  had  received  his 
^neral  maximum  compensation  under  the  Act, 
March  2,  1831,  f  4,  as  collector;  and,  also,  his 
apeeial  maximum  of  $400  under  the  Act  of 
Alay  7th,  1822,  §  18,  and  had  been  allowed  one 
quurter  of  one  per  cent,  of  all  disbursements 
made  after  the  Act  of  June  12th,  1858  (11  Stat. 
«t  L.  327). 

The  plaintiff  then  rested;  and  the  defend- 
ants, to  maintain  their  defense,  gave  in  evi- 
dence, that  the  balance,  shown  in  the  treasury 
transcripts  against  the  collector,  was  composed 
of  an  excess  over  the  $400  allowed  under  the 
Act  of  1822  of  two  and  a  half  per  cent,  upon 
hia  disbursements';  and  that  this  per  centum 
was  but  a  reasonable  compensation  for  the  ser- 
vice. 

The  Act  of  August  4th,  1854  (10  Stat,  at  L. 
571),  authorized  the  building  of  a  custom-house 
and  marine  hospital  at  Detroit,  and  made  an 
appropriation  for  the  same.    Sees.  2,  3  and  4. 

The  duty  was  devolved  upon  the  Secretary 
of  the  Treasury,  and  a  sum  equal  to  ten  per 
centum  of  the 'moneys  appropriated  was  also 
34©*]  appropriated  to  'cover  the  compensation 
of  architects,  superintendents,  advertising,  and 
other  contingent  expenses.    Sec.  3. 

The  17th  section  of  the  Act  of  June  12th, 
1858,  provided  that  the  Collectors  of  Customs 
ahould  thereafter  be  disbursing  agents  for  the 
payment  of  all  moneys  appropriated  for  the 
construction  of  custom-houses,  court-houses, 
etc.,  with  a  compensation  not  exceeding  one 
quarter  of  one  per  cent.  This  Act  appropriat- 
ed a  small  sum  for  fencing  and  grading  the 
grounds  about  the  hospital  at  Detroit.  With 
this  exception  no  compensation  has  been  al- 
lowed to  the  collector  for  the  disbursement  of 
the  moneys  made  by  him. 

This  state  of  the  case  presents  the  question 
whether  or  not  there  is  any  law  affording  com- 
pensation for  this  service  performed  by  the 
collector. 

The  argument  in  support  of  it  is,  that  before 
the  Act  of  1858,  which  imposed  this  duty, 
and  prescribed  a  compensation,  the  Secretary 
of  the  Treasury  had  no  right  to  require 
34X*1  'any  such  duty  of  the  collector,  and 
might  as  well  have  appointed  some  other  per- 
aon  to  perform  it;  and  hence,  having  appointed 
the  collector,  who  accepted  the  appointment  and 
has  performed  the  service,  he  is  entitled  to  the 
same  compensation  as  any  other  agent. 

It  may  be  that  the  collector  might  have  re- 
fused the  duty,  and  compelled  the  Secretary  to 
appoint  another  person.  But  this  does  not  ad- 
ranoe  the  argument,  unless  there  can  be  shown 
some  law  providing  for  a  compensation  to  be 
allowed  such  agent.  No  such  provision  is  made 
in  this  Act,  nor  are  we  aware  of  any  author- 
It  v  in  anv  other. 

The  question  here,  however,  is — the  collector 
having  accepted  the  appointment  and  per- 
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formed  the  service — is  there  any  authority  of 
law  entitling  him  to  retain,  out  of  the  moneys 
received,  the  2Vi  per  cent,  as  compensation  for 
the  disbursements?  It  is  admitted  that  there 
is  no  Act  of  Congress  authorizing  it.  The  claim 
must  rest,  therefore,  in  a  quantum  meruit. 
This  might,  under  some  circumstances,  present 
a  strong  case  against  the  government  for  the 
allowance  of  a  reasonable  compensation.  But 
the  difficulty  here  is,  that  there  is  not  only  no 
law  providing  for  compensation,  but  the  col- 
lector is  forbidden  to  receive  it.  The  Act  of 
May  7th,  1822,  $  18,  provides  that  "no  collec- 
tor, etc.,  shall  ever  receive  more  than  $400,  an- 
nually, exclusive  of  his  compensation  as  col- 
lector, etc.,  for  any  services  he  may  perform  for 
the  United  States  in  any  other  office  or  capac- 
ity." And  the  Act  of  3d  March,  1839  (5  Stat, 
at  L.  349),  that  "no  officer  in  any  branch  of  the 
public  service,  or  any  other  person,  whose  sal- 
aries, or  whose  pay  or  emoluments  is  or  are 
fixed  by  law  and  regulations,  shall  receive  any 
extra  allowance  or  compensation,  in  any  form 
whatever,  for  the  disbursement  of  public  mon- 
ey, or  the  performance  of  any  other  service, 
unless  the  said  extra  allowance  or  compensa- 
tion be  authorized  by  law."  This  Act  was  sub- 
stantially re-enacted  23d  August,  1842  (2  Stat, 
at  L.  510),  with  this  addition:  ''And  the  ap- 
propriation, therefore,  explicitly  set  forth  that 
it  is  for  such  additional  pay,  extra  *al-  [*34a 
lowance,  or  compensation."  This  Act  was  no- 
ticed and  commented  on  in  Hoyt  v.  U.  S.  10 
How.  141.  The  couH  there  observe  that  it  cuts 
up  by  the  roots  these  claims  of  public  officers 
for  extra  compensation  on  the  ground  of  extra 
services;  that  there  is  no  discretion  left  in  any 
officer  or  tribunal  to  make  allowance,  unless  it 
is  authorized  by  some  law  of  Congress.  This 
construction  of  the  Acts  of  1822  and  1839  was 
affirmed  in  the  case  of  Converse  y.  U..  ,S.  21 
How.  478^  16  L.  ed.  197.  In  that  case  a*  com- 
pensation was  allowed  for  an  extra  service  ren- 
dered by  the  collector,  but  it  was  allowed  for 
the  reason  that  the  service  was  rendered 
in  pursuance  of  existing  laws,  and  the 
appropriation  for  a  compensation  was  made  by 
law.  The  principle  settled  in  that  case  is  de- 
cisive against  the  allowance  in  the  present  one. 
Judgment  reversed. 


EfENRY  KELLOGG,  Appt., 

V. 

.  THE  UNITED  STATES. 

(See  S.  C.  7  Wall.   361-364.) 

One,  not  a  party  to  a  contract,  cannot  recover 
in  Court  of  Claims. 

One  who  Is  not  a  party  to  a  contract,  either 
orli^nally  or  by  subDtltution,  cannot  maintain  a 
claim  before  the  Court  of  Claims  for  compensa- 
tion under  it. 

[No.  41.] 

Argued  Jan.  13,  1809.      Decided  Jan.  25,  1869. 

APPEAL  from  the  Court  of  Claims. 
This  case  comes  into  this  court  b^  appeal 
from  the  judgment  of  the  Court  of  Claims.  The 
case  was  heard  in  that  court  upon  the  petition, 
and  demurrer  filed  thereto  by  the  Unitetl 
Statea. 
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The  demurrer  was  sustained  and  the  petition 
dismissed;  and  from  the  judgment  of  said 
court,  dismissing  said  petition,  this  appeal  is 
prosecuted. 

The  material  facts  appearing  from  the  ap- 
pellant's petition  and  exhibits  (which  are  made 
a  part  of  the  petition)  are  as  follows: 

1.  That,  by  an  Act  approved  ^larch  3,  1853 
(10  Stat,  at  L.  206),  Congress  authorized  the 
commencement  of  an  aqueduct  to  supply  the 
City  of  Washington  with  water  upon  such  a 
plan  as  the  President  of  the  United  States 
should  approve;  that  a  plan  was  approved,  and 
Captain  Montgomery  C.  Meigs,  of  the  corps  of 
engineers,  was  appointed  to  superintend  the 
execution  of  the  work. 

2.  That,  Jan.  23,  1854,  Captain  Meigs,  on  be- 
half of  the  United  States,  and  with  the  ap- 
362*]  proval  of  the  Secretary  of  War,  *entered 
into  a  contract  with  William  H.  Degges  and 
Francis  H.  Smith,  by  which  they,  said  Degges 
&  Smith,  agreed  to  furnish  for  said  work,  not 
less  than  twenty -five  nor  more  than  forty  mil- 
lion bricks,  for  which  the  United  States  agreed 
to  make  payment  at  the  rate  of  $8.75  per 
thousand.  To  secure  the  faithful  performance 
of  this  contract,  Degges  &  Smith  gave  l)ond  in 
the  penal  sum  of  ^0,000,  with  Alexander  H. 
Mechlin  and  Columbus  Alexander  a«  sureties. 

3.  The  contract  entered  into  between  Captain 
Meigs,  on  behalf  of  the  government,  and  Deg- 
ges &  Smitli,  contained  the  following  provi- 
sions, viz.: 

(a)  And  this  contract  is  also  expressly  un- 
derstood to  be  subject  to  the  terms  and  con- 
ditions of  the  Joint  Resolution  of  Congress, 
approved  April  fourteenth,  one  thousand  eight 
hundred  and  fifty-two,  containing  a  proviso  in 
the  following  terms,  to  wit:  provided,  nothing 
herein  contained  shall  be  so  construed  as  to 
authorize  any  officer  of  the  United  States  to 
bind  the  United  States  by  contract  beyond  the 
amount  appropriated  by  Congress,  or  to  sanc- 
tion any  such  contract  heretofore  made. 

(b)  Provided,  also,  that  it  is  expressly  un- 
derstood and  agreed  that  this  contract,  nor  any 
part  thereof,  shall  not  be  sub-let  nor  assigned. 

4.  That  on  the  12th  day  of  March,  1855.  Con- 
gress having  appropriated  $250,000  for  contin- 
uing the  work  on  the  Washington  aciuedurt, 
Captain  Meigs  gave  notice  to  Degges  &  Smith, 
and  also  to  their  sureties,  Mechlin  &  Alexan- 
der, that  there  would  be  required,  for  the  work 
contemplated  on  the  aqueduct  for  that  season, 
four  million  bricks,  to  l)e  delivered  at  such 
points  along  the  work  as  might  from  time  to 
time  be  designated.  To  this  notice  Degges  & 
Smith  made  no  response,  but  utterly  abandone<l 
their  undertaking  and  failed  to  comply  with 
their  contract. 

5.  That  Degges  &  Smith  having  made  de- 
fault in  the  performance  of  their  contract, 
Mechlin  &  Alexander,  in  <»rder  to  save  them- 
selves from  loss  and  prosecution  on  their  bond, 
entered  into  an  agreement  with  Captain  Meigs, 
by  which  they  assumed  the  contract  which  had 
been  made  with  Degges  &  Smith,  upon  the  same 
terms  and  conditions  as  made  with  Degges  & 
Smith. 

6.  That  ^Mechlin  &  Alexander  purchased  land 
adjacent  to  the  lino  of  the  intended  work,  am- 
taining  clay  suitable  for  making  bricks,  and 
proceeded  to  make  extensive  preparations  for 
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the  manufacture  of  the  number  of  bricks  neces* 
sary  to  fu!fill  their  contract;  but  before  com- 
pleting their  arrangements  they  did,  on  the  Otbr 
day  of  May,  1855,  enter  into  an  agreement 
with  William  H.  De  Groot,  ii^hereby  they  trans- 
ferred all  the  property  which  had  been  acquired 
by  them  for  the  purpose  of  performing  said 
contract,  to  said  De  Groot,  who  undertook  and 
agreed  to  furnish  the  bricks  which  Mechlin  &. 
Alexander  had  contracted  to  furnish.  De  Groot 
was  to  pay  Mechlin  &  Alexander  five  per  cent^ 
of  the  amount  which  the  government  was  to 
pay  for  the  manufacture  and  delivery  of  the 
bricks.  Mechlin  &  Alexander  executed  a  power 
of  attorney  to  De  Groot,  by  which  he  was  au- 
thorized to  receive  from  the  government  the 
mone}'  which  would  become  due  to  Mechlin  & 
Alexander  under  their  contract.* 

7.  De  Groot  failed  to  comply  with  this  agree- 
ment with  Mechlin  &  Alexander,  and  they  there- 
upon, afterwards,  to  wit:  on  the  3d  day  of 
March,  1850,  entered  into  a  contract  with  the 
claimant,  Kellogg,  by  which  he  undertook  to 
furnish  all  the  bricks  required,  and  to  be  re- 
quired of  Mechlin  &  Alexander  for  the  construc- 
tion of  the  aqueduct,  and  to  receive  payment 
therefor  from  the  United  States  at  the  contract 
price,  and  to  pay  over  to  Mechlin  &  Alexander 
five  per  cent,  of  the  amount  so  received;  and 
Mechlin  &  Alexander  by  deed  constituted  thft 
claimant  their  lawful  attorney,  to  furnish  the 
bricks  and  to  receive  payment  therefor. 

8.  The  complainant  continued  to  furnish, 
bricks  as  the  agent  of  Mechlin  &  Alexander  and 
under  his  contract  with  them,  during  the  sum- 
mer of  1850,  until  what  remained  of  the  appro- 
priation for  the  building  of  the  aqueduct  was 
exhausted,  when  the  claimant  was  notified  by 
Captain  Meigs  not  to  make  nor  deliver  any- 
more bricks. 

9.  That,  on  the  3d  of  March  Congress  passed 
a  Joint  Resolution  which,  in  substance,  con- 
tained a  proposition  to  the  parties  interested  in 
said  brick  contract  to  the  effect  that,  if  they 
would  consent  to  cancel  the  contract,  and  would 
turn  over  to  the  United  States  the  bricks  made 
and  the  machinery  and  other  appliances  for 
making  bricks,  the  United  States  would  settle 
with  the  parties  interested  in  said  contract,  "on 
the  principle  of  justice  and  equity,  all  damages, 
losses  and  liabilities  incurred  or  sustained  by 
said  parties  respectively,  on  account  of  their 
contract.** 

10.  After  the  passage  of  said  Joint  Resolution^ 
Captain  Meigs,  superintendent  of  the  work 
aforesaid,  called  upon  Mechlin  &  Alexander,  nn 
well  as  the  claimant,  to  elect  whetjier  they 
would  proceed  to  fill  the  contract  or  accept  the 
proi)08ition  contained  in  the  Joint  Resolution. 
They  elected  to  accept  the  proposition  of  the 
resolution  and  cancel  the  contract,  and  there- 
upon executed  a  deed  to  surrender,  and  trans- 
ferred to  the  United  States  all  the  bricks  made, 
together  with  all  the  machinery  and  appliauceft 
and  other  personal  property  preparetl  for  exe-^ 
cuting  saiti  contract. 

11.  Upon  the  execution  and  delivery  of  said 
deed  of  surrender  and  the  transfer  of  the  prop- 
erty aforesaid,  the  Secretary  of  the  Treasury 
proceeded  to  make  a  settlement  contemplated 
l>y  said  Joint  Resolution,  and  awarded  to  Mech- 
lin &  Alexander,  as  the  only  persons  included  in 
the  pix) visions  of  the  said  Joint  Resolution,  the 
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sum  of  twenty-nine  thousand  five  hundred 
and  thirty-four  dollars  and  nineteen  cents  ($29,- 
634.19),  and  that  of  the  sum  so  awarded  by  the 
Secretary  of  the  Treasury  to  Mechlin  k  Alex- 
ander, the  claimant  received  the  sum  of  ten 
thousand  four  hundred  and  seventy-six  dollars 
and  ninety-six  cents  ($10,476.06),  as  the  amount 
he  was  entitled  to  receive  under  his  contract 
with  said  Mechlin  &  Alexander. 

12.  The  claimant  insists  that  the  award  of 
•aid  sum  of  money  to  Mechlin  k  Alexander,  and 
the  exclusion  of  him  from  the  benefits  of  said 
Joint  Resolution  by  the  Secretary  of  the  Treas- 
ury, was  erroneous,  and  contrary  to  the  plain  in- 
tent and  purpose  of  said  Joint  Resolution;  and 
that  the  Secretary  of  the  Treasury  should  have 
awarded  him,  as  the  amount  he  was  entitled  to 
receive  under  said  resolution,  as  a  party  inter- 
ested in  said  contract,  the  sum  of  sixty-two 
thousand,  six  hundred  and  ninety-two  dollars 
and  forty- two  cents  ($62,692.42),  to  recover 
which  sum,  and  the  interest  thereon,  amounting 
in  all  to  ninety-one  thousand  three  hundred  and 
eighty-nine  dollars  and  eighty-seven  cents 
($91,389.87),  the  suit  was  instituted. 

Upon  demurrer  filed  by  the  Solicitor  of  the 
United  States,  the  court  of  claims  ruled: 

1.  That  the  United  States,  by  the  Joint  Reso- 
lution of  March  3, 1857,  set  forth  in  the  petition 
in  this  case,  and  the  claimant,  by  certain  in- 
struments of  writing  also  set  forth  in  the  said 
petition,  submitted  themselves  to  the  award  of 
the  Secretary  of  the  Treasury,  as  to  the  matter 
of  claim  in  said  petition  stated. 

2.  That  the  Secretaiy  of  the  Treasury  made 
an  award  upon  the  said  claim. 

3.  That  the  award  so  made  was  according  to 
the  submission. 

4.  That  the  Secretary  of  the  Treasury,  by  his 
award,  gave  to  Mechlin  k  Alexander  and  Alex- 
ander, a  fund,  as  trustees  for  themselves  and 
whoever  else  might  be  entitled  to  share  in  it. 

6.  That  the  claimant,  by  receiving  from 
Mechlin  &  Alexander  a  sum  of  money  as  stated 
In  the  said  petition,  ratified  the  award  and  is 
concluded  now  to  dispute  its  validity. 

6.  That,  upon  tne  facts  stated  in  the  petition, 
the  claimant  is  not  entitled  to  recover  from  the 
United  States  the  amount  of  the  damages, 
losses,  and  liabilities  incurred  and  sustained  by 
him  on  account  of  the  contract  for  manufactur. 
ing  brick  for  the  Washington  aqueduct,  re- 
ferred to  in  the  Joint  Resolution  hereinbefore 
died. 

Messrs.  J.  M.  Carlisle  and  J.  B.  McPherson, 
for  appellant. 

Messrs.  Talbot,  Wm.  M.  Evarts,  Atty-Gcn., 
E.  P.  Norton  and  John  J.  Weed,  for  appellee. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
eourt: 

The  history  of  this  case,  as  eliminated  from 
the  voluminous  documents  accompanying  it,  has 
been  well  stated  by  the  reporter,  and  need  not 
be  repeated. 

It  sufficiently  demonstrates  that  there  was  no 
error  in  the  decision  of  the  Court  of  Claims 
sostaining  the  demurrer  to  the  plaintiffs'  peti- 
tion. 

364*]  •The  claimant  has  not  shown  that  he 
was  ever  known  or  recognized  by  the  United 
States  as  one  of  the  parties  to,  or  as  interested 
in,  the  contract  made  by  Captain  Meigs,  on  be- 
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half  of  the  United  States,  for  furnishing  bricks 
for  the  construction  of  the  Washington  aque- 
duct. That  contract  provides  that  it  should 
not  be  sublet  or  assigned. 

The  petition  shows  that  the  claimant  waa 
acting  under  a  contract  with  Mechlin  ft  Alex- 
ander (who  were  the  sureties  for  the  fulfillment 
of  the  contract  of  Deggec  ft  Smith),  and  hot 
under  a  contract  with  the  United  States,  and 
was  recognized  only  as  agent,  attorney  in  fact, 
or  employee  of  the  sureties;  and  that  under  the 
Resolution  of  Congress,  approved  March  3d, 
1867,  by  which  the  Secretary  of  the  Treasury 
was  authorized  to  settle  with  all  the  parties, 
respectively,  in  the  contract,  the  claimant  was 
not  included,  because  he  was  no  party  to  it, 
either  originally  or  by  substitution. 

The  award  made  by  the  Secretary  of  the 
Treasury,  and  the  payment  of  the  money  under 
it,  were  in  strict  accordance  with  the  provisions 
of  the  resolution.  The  Secretary  properly  de- 
clined to  settle  the  account  between  Mechlin  ft 
Alexander  as  to  how  the  money  so  paid  should 
be  divided  between  them  and  their  agent.  Of 
this  sum  the  petitioner  received  $10,476.96, 
which  he  accepted  **under  protest;*'  which  could 
only  mean  saving  his  right  to  importune  Con- 
gress or  the  Court  of  Claims  for  more.  This 
has  sometimes  proved  a  valuable  privilege.  But 
something  more  is  necessary  to  recover  in  a 
court  of  justice. 

The  judgment  of  the  Court  of  Claims  is  af* 
firmed* 


THE  BARK  GRAPESHOT,  George  Law,  Claim- 
ant, Appellant, 

V. 

WALLERSTEIN,  MASSET  ft  CO. 
(See  S.  C.  ''The  Grapeshot,"  7  Wall.  563,  564.) 

Proof  of  papers  lost  from  record — ^Louisiana 
court  decree  appealable. 

Proof  that  papers  not  In  the  record  were  used  In 
the  court  below  and  have  been  lost,  mnst  be  made 
by  affidavit;  the  certificate  of  the  clerk  Is  not  evi- 
deoce  of  these  facts* 

A  decree  of  the  Provisional  Conrt  of  Lonisians, 
established  by  the  military  authority  of  the  Presi- 
dent, transferred  bv  statute  Into  the  circuit  court, 
may  be  appealed  10   this  court. 

[No.  170.] 

Argued  Jan.  15,  1860.    Decided  Jan.  25,  1860 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  libel  in  this  case  was  filed  in  the  Districlr 
Court  of  the  United  States  for  the  Eastern  Dis 
trict  of  Louisiana,  July  3,  1858,  by  the  appel- 
lees,  to  enforce  the  payment  of  a  certain  bot 
tomry  bond,  riven  to  the  libelants  by  the  cap* 
tain  of  The  Grapeshot  at  Rio  Janeiro,  to  secure 
the  payment  of  $9,869.45  and  a  premium  there- 
on of  lOV^  per  cent.  The  Grapeshot  was  seized 
and  sold  and  the  proceeds  were  deposited  in  the 
registry  of  the  court.  The  said  court  having 
entered  a  decree  early  in  1860,  in  favor  of  tue 
libelants,  the  claimant  took  an  appeal  to  the 
circuit  court.  Before  that  court  had  disponed 
of  the  case  the  rebellion  broke  out,  and  nothing 
further  was  done  until  Januaiy  13,  1860,  when 
it  was  removed  to  the  Provisional  C^urt  of 
Louisiana. 

That  court  entered  a  decree  affirming  the  de- 
cree of  the  district  court. 
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The  decree  of  the  Provisional  Court  having 
become  that  of  the  circuit  court,  under  this 
statute  the  claimanti  on  December  6,  1866, 
took  an  appeal  to  this  court. 

For  a  further  statement  of  the  facts  of  the 
case,  see  the  report  of  the  opinion  of  this  court 
on  the  merits.    Vol.  76  U.  S.  post 

On  motion  to  dismiss. 

The  questions  arising  on  these  motions  suf- 
ficiently appear  in  the  opinion  of  the  court. 

Messrs.  C.  Gushing,  John  W.  Ashmead,  W.  W. 
Boyce  and  B.  F.  Butler,  for  appellant. 

Mr.  Thomas  J.  Durant,  for  appellees. 

564*]  *Mr.  Chief  Justice  Chase  delivered  the 
opinion  of  the  court: 

A  motion  to  dismiss  this  appeal  has  been 
made  upon  the  ground  that  the  transcript  of 
the  record  is  incomplete,  because  of  the  omis- 
sion of  certain  papers  said  to  have  been  used  in 
the  court  below,  but  not  to  be  found  when  the 
transcript  was  made. 

The  motion  must  be  denied.  Proof  that  tue 
papers  alleged  to  be  wanting  were  used  in  the 
court  below,  and  have  been  lost,  must  be  made 
by  affidavit.  The  certificate  of  the  clerk  who 
made  the  transcript  cannot  be  received  as  prop- 
er evidence  of  these  facts. 

The  other  motion  is  made  upon  the  ground 
that  the  decree  below  was  rendered  by  the 
Provisional  Court  of  Louisiana,  established  by 
the  military  authority  of  the  President,  during 
the  late  rebellion,  from  which  no  appeal  could 
be  properly  taken. 

But  we  find,  on  looking  into  the  statutes,  that 
when  the  Provisional  Court  ceased  to  exist,  its 
judgments  and  decrees  were  directed  to  be 
transferred  into  the  circuit  court,  and  to  stand 
AS  the  judgments  and  decrees  of  that  oourt. 
And  it  IS  from  the  decree  of  the  circuit  court 
that  the  appeal  under  consideration  was  taKen. 
As  an  appeal  from  that  court  it  was  regular, 
and  the  motion  to  dismiss  must  be  denied. 

All  questions  concerning  the  validity  of  judg- 
ments and  decrees  of  the  Provisional  Court  will 
remain  open  until  after  final  hearing. 


THE  SCHOONER  ALICIA,  Appellant, 

V. 

THE  UNITED  STATES. 

(See  S.  C,  'The  Alicia,"  7  Wall.  671-673.) 

Appellate  jurisdiction  in  prixe  cases-^order  of 
transfer  ineffectual. 

Under  the  Constitution,  this  conrt  can  exercise 
to  price  cnusen  appellate  JuHndiciion  onlr. 

Where  there  Is  no  order,  Jud^nnent  or  aecree  of 
the  court  below  from  which  appeal  could  be  taken, 
an  order  of  transfer  of  the  cause  under  the  Act  of 
June  30,   1864,   la  without  effect. 

Decided  Jan.  25,  1860. 

APPEAL  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Florida. 
On  motion  to  docket  and  dismiss. 
The  history  and  statement  of  the  case  appear 
in  the  opinion  of  the  court. 

Mr.  J.  Hubley  Ashton,  for  the  United  States, 
in  lehalf  of  the  motion. 
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Mr.  Chief  Justice  Chaie  delivered  the  opin- 
ion of  the  court: 

We  have  considered  the  motion  to  docket 
and  dismiss  this  cause. 

It  appears  from  the  certificate  of  the  Clerk 
of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Florida,  that  on  the 
0th  of  January,  18G3,  a  decree  of  condemnation 
was  entered  in  the  district  court,  for  the  con- 
demnation of  The  Alicia  and  her  cargo,  for  the 
violation  of  the  blockade. 

From  this  decree  an  appeal  was  allowed  and 
taken  to  the  circuit  court,  and  on  the  18th  of 
May,  1807,  an  order  was  made  in  that  court  on 
the  application  of  the  parties  in  interest  for 
the  transfer  of  the  cause  to  this  court. 

It  appears  that  the  appellant  has  not  docket- 
ed the  cause  and  filed  the  record  within  the 
time  allowed  by  the  rule  in  cases  of  appeals. 
The  motion  would  be  allowed  as  of  course,  if 
the  appeal  cotiUl  be  regarded  as  taken  to  this 
court  from  the  decree  of  the  district  court. 
But  the  decree  of  condemnation  in  that  court 
was  rendered  in  January,  1863,  and  the  appeal 
to  the  circuit  court  was  allowed,  and  bond  given 
the  same  month.  By  these  proceedings,  and 
the  transmii^sion  of  the  record  to  the  circuit 
court,  tlie  cause  was  duly  removed  to  •that  [*573 
court  under  the  laws  regulating  appeals  at  that 
time.  Subsequently,  by  the  13th  section  of  the 
Act  of  June  30,  1864,  provision  was  made  for 
appeals  in  prize  cases  directly  from  the  district 
court  to  this  court;  and  it  was  directed  that 
appeals  from  the  circuit  courts,  in  cases  remain- 
ing therein,  should  be  allowed  to  this  court  in 
the  same  manner  as  a-ppeals  from  the  district 
court  under  the  Act.  But  it  was  also  provided 
in  the  same  section  that  prize  causes,  depending 
in  the  circuit  courts,  might  be  transferred,  up- 
on the  application  of  all  parties  in  interest,  to 
this  court;  and  it  was  unaer  this  provision  that 
the  application  and  order  for  transfer  were 
made. 

Can  this  court  acquire  jurisdiction  of  the 
cause  through  this  order  of  transfer? 

It  cannot  be  doubted  that  the  cause  was  re- 
moved to  the  circuit  court  by  the  appeal  from 
the  decree  of  the  district  court  in  186.3.  That 
decree  was  vacated  by  the  appeal,  and  the  cir- 
cuit court  acquired  full  jurisdiction  of  the  cause. 
It  might,  in  its  discretion,  make  orders  for  fur- 
ther proof,  and  was  fully  authorized  to  proceed 
to  final  hearing  and  decree,  in  all  respects,  as  if 
the  cause  had  been  originally  instituted  in  that 
court.  Xor  can  it  be  doubted  that,  under  the 
Constitution,  this  court  can  exercise,  in  prize 
causes,  appellate  jurisdiction  only.  An  appel- 
late jurisdiction  necessarily  implies  some  judi- 
cial determination,  some  judgment,  decree  or 
order  of  an  inferior  tribunal,  from  which  an 
ap|)eal  has  been  taken.  But  in  this  case  there 
had  been  no  such  order,  judgment  or  dciree  in 
the  circuit  court;  and  there  was  no  subsisting; 
decree  in  the  district  court,  from  which  an  ap- 
peal could  be  taken.  We  are  obliged  to  con- 
clude that,  in  the  i)rovision  for  tnuisfer.  an  at- 
tempt was  inadvertently  made  to  give  to  this 
court  a  jurisdiction  withheld  by  the  Constitu- 
tion and.  consequently,  that  the  order  of  trans- 
fer was  without  effect.  The  cause  is  still  pen<l- 
ing  in  the  circuit  court.  We  must  decline, 
therefore,  to  make  an  order  to  docket  and  dia- 
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miss  the  appeal;  but  this  opinion  may  be  certi- 
fied to  that  court  for  information. 


AMOS  KENDALL  and  John  E.  Kendall,  Appts., 

V. 

THE  UNITED  STATES. 

(See  a  a  7  WalL  11^-118.) 

Equitable  assignment,  of  what  fund  may  be 
made — not  of  unliquidated  claim —  a  contract 
to  prosecute  a  demand  does  not  constitute  an 
equitable  assignment. 

The  debt  or  fund  of  which  an  equitable  assign* 
Bcnt  can  be  made,  must  be  some  recognised  or 
definite  fond  or  debt,  in  the  hands  of  a  person  who 
admits  the  obligation  to  pay  the  assignor,  or  some 
Uquklated  demand,  capable  of  being  enforced  In  a 
coart  of  Justice. 

A  claim  of  no  fixed  amount,  or  time  or  mode  of 
pajmeat,  which  has  never  received  the  assent  of 
the  person  aicnlnst  wliom  It  is  ssserted,  cannot  be 
so  assigned  as  to  give  the  asslenor  an  equitable 
rlf^t  to  prevent  the  original  parties  from  compro- 
milling  or  sdjiistlng  the  claim. 

One,  by  making  a  contract  to  prosecute  a  de- 
Bsand  against  the  government,  does  not  thereby 
acquire  a   hold   on  the  government  for  his  com- 

Sisatloa.  which  will  prevent  It  from  compromis- 
or  settling  with  the  claimants,  without  con- 
ting  him  or  Incurring  any  liability  to  him. 

[No.  19.] 
Ai:gued   Dec  24,  1869.     Ikcided  Feb.  I,  1869. 

APPEAL  from  the  Court  of  Claims. 
The  ease  ia  stated  by  the  court. 

Messrs.  K.  11.  Gillet,  J.  M.  Carliile,  and  John 
D.  McPherson,  for  appellants: 

1.  The  contract  and  order  given  by  the  In- 
diana, operated  as  a  valid  assignment  of  one 
twentieth  part  of  the  amount  due  the  Indians. 

The  right  of  a  creditor  to  assign  his  debt  in 
whole  or  in  part,  is  stated  by  Story  in  his  Eq. 
Jut.  I  1044,  and  supported  by  the  cases  there 
dted,   viz.: 

Smith  V.  Everett,  4  Bro.  Ch.  64;  Lett  v.  Mor- 
ris, 4  Sim.  607;  Morton  v.  Naylor,  1  Hill,  583; 
Watson  T.  Wellington,  1  Russ.  &  M.  605;  Bum 
V.  Carvalho,  4  Myl.  &  C.  699;  Row  v.  Dawson, 
1  Ves.,  Sr.,  331;  Taylor  ▼.  Bates,  5  Cow.,  376; 
Wheeler  v.  Wheeler,  9  Cow.,  34;  Pattison  v. 
HuU,  g  Cow.  747 ;  Legh  v.  Legh,  1  B.  ft  P.  447. 

The  contract  of  July  12,  1843,  authorizing  the 
appellants  to  receive  the  amount  from  the 
United  States,  and  the  order  of  Aug.  14,  1846, 
directing  the  Secretary  of  War  to  pay,  were 
each  a  aufficient  assignment  of  a  part  of  the 
fund. 

The  rights  of  assignees  are  recognized  and 
protected  in  courts  of  law. 

Prescott  V.  Hull,  17  Johns.  284;  Legh  T.  Legh, 
I  B.  &  P.  447;  Jackaon  v.  Blodget,  5  Cow.  202; 
littlefield  v.  Storey,  3  Johns.  426;  Wheeler  v. 
Wheeler,  9  Cow.  34. 

Such  aasignments  were  not  against  any  stat- 
ute, nor  against  the  policy  of  the  government 
at  that  time. 

The  first  Act  of  Congress  restricting  the  right 
of  assigning  claims  against  the  United  States 
was  not  passed  till  Feb.  28,  1853  (10  Stat.  170), 
and  by  the  most  direct  implication  it  recognized 

Note. — Equitable  assignments — see   note  41   L. 
•d.  U.  8.  805. 
7  Wall. 


the  existence  of  the  right  up  to  that  time,  and 
by  its  terms  was  made  applicable  only  to  trans- 
fers and  assignments  thereafter  made.  And  a 
previous  Act  of  July  29,  184G  (9  Stat.  41), 
which  regulated  the  execution  of  powers  of 
attorney  to  draw  moneys  appropriated  in  satis- 
faction of  claims  allowed  by  Act  or  Resolution 
of  Congress,  was  made  applicable  only  to 
claims  thereafter  allowed.  Both  of  these  Acts 
were  subsequent  to  the  assignment  to  these  ap- 
pellants. 

No  discrimination  was  made  against  Indians 
in  the  exercise  of  this  right  until  1848. 

Op.  AttyGen.  March  31,  1838;  Ops.  Gilpin 
ed.  1178;  Mar.  26,  1840,  Id.  1303;  Aug.  5,  1848; 
5  Ops.  Hairs  ed.  13. 

Neither  the  Treaty  of  1846,  nor  the  Act  of 
1850,  prohibited  the  payment  of  this  claim. 

It  is  true  that  the  policy  prohibits  the  assign- 
ment of  the  per  capita,  and  provides  for  its  pay- 
ment directly  to  the  Indians,  or  to  their  legal 
representatives,  and  the  Act  directs  that  the 
money  appropriated  be  paid  to  the  Indians. 

These  provisions  will  not  be  construed  to  de- 
feat existing  vested  rights,  in  the  absence  of 
clear  and  express  words  requiring  such  injus- 
tice.    Such  a  construction  is  not  acquired. 

By  the  agreement,  the  plaintiffs  acquired  a  lien 
upon  the  fund  secured  by  their  agency.  Con- 
gress has  no  power  to  change  or  annul  this  lien. 

The  United  States  knew  of  and  was  notified 
of  this  lien,  which  amounted  to  an  assignment^ 
and  was  bound  to  recognize  it  and  act  accord- 
ingly. McElrath  v.  Mcintosh,  2  Law  Rep.  (N. 
S.),  399. 

The  government,  by  its  own  acts,  having  pre* 
vented  the  plaintiffs  from  receiving  their  pay» 
and  having  put  it  out  of  the  power  of  the  West- 
em  Cherokees  to  pay  tnem,  and  having  caused 
their  extinction  as  a  aeparate  tribe,  is  bound  to 
pay  them  the  amount  due  under  the  contract. 

Messrs.  William  M.  Evarts,  Atty-Gen.,  T. 
Lyle  Dickey,  Asst.  Atty-Gen.,  £.  P.  Norton  and 
J.  J.  Weed,  for  appellee: 

The  pretended  assignment,  by  the  Indians,  of 
a  portion  of  their  claim  could  not,  if  valid,  be 
enforced  in  a  court  of  law. 

Mandeville  v.  Welch,  5  Wheat.  286;  Tieman 
V.  Jackson,  5  Pet.  597. 

The  Court  of  Claims  has  no  equity  jurisdic- 
tion. 

Act  of  Feb.  24,  1855,  10  Stat,  at  L.  612;  Act 
of  Mar.  3,  1863,  12  SUt  at  L.  765;  U.  S.  T. 
Alire,  6  Wall.  573,  18  L.  ed.  947. 

The  assignment  to  appellants  ia  not  valid, 
unless  recognized  to  be  so  by  the  United  States. 
Cherokee  Nation  v.  Georgia,  5  Pet.  16;  Ops. 
Atty-Gen.  VI.,  49,  Pottowatomie  contracts;  Opa. 
Atty-Gen.  VH,  166,  (R.  W.  Thompson's  Case). 
The  Treaty  of  1846  and  the  Act  of  1850,  pro- 
hibited the  payment  of  this  claim. 

Treaty  with  the  Cherokees,  9  Stat,  at  L.» 
871;  Indian  Appropriation  Act,  9  Stat,  at  lL 
544. 

Mr.  Justice  Miller  delivered  the  opinion  of  the 
court: 

The  i>Iaintiff8  made  an  agreement  in  the  year 
1843,  with  persons  representing  a  branch  of  the 
Cherokee  tribe  of  Indians  called  the  Western 
Cherokees,  to  prosecute  a  claim  *which  [*iX4 
the  Indians  set  up  against  the  United  States. 
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It  was  a  part  of  the  agreement  that  plaintiffs 
were  to  receiye  directly  from  the  United  States 
five  per  cent,  upon  all  sums  that  might  be  col- 
lected on  the  cJaiuL  .Tbe  plaintiffs  alle^  that 
they  render^  faithful  and  valuable  assistance 
in  prosecuting  the  claim,  and  that  it  resulted  in 
a  Treaty  and  a  corresponding  Act  of  Appropria- 
lion  by  Congress  by  which  the  tribe  received 
over  $800,000.  As  the  case  was  decided  on  de- 
murrer, or  what  is  equivalent  to  a  demurrer, 
these  and  other  statements  must  be  taken  to  be 
true.  They  show  a  faithful  and  laborious  per- 
formance of  their  contract  by  the  plaintiffs,  for 
which  DO  compensation  was  ever  received. 

The  Treaty,  which  provided  for  this  claim 
of  the  Indians  as  finally  ratified  by  the  Senate 
and  by  the  tribe,  provided  that  the  sum  of 
money  found  due  should  be  held  in  trust  by  the 
United  States  and  paid  out  to  each  individual 
Indian  or  head  of  a  family,  and  that  this  per 
•capita  allowance  should  not  be  assignable,  but 
ahould  be  paid  directly  to  the  persons  so  enti- 
tled. ThU  was  in  1846.  On  the  30th  of  Sep- 
tember, 1860,  Congress  made  an  appn^priation 
of  the  amount  necessary  to  fulfill  this  Treaty, 
and  tbe  Act  contained  a  provision  that  no  part 
of  the  money  should  be  paid  to  any  agent  of 
said  Indians  or  to  any  other  person  than  the 
Indian  to  whom  it  was  due. 

It  is  insisted  by  plaintiffs,  that  because  the 
Oovemment  of  the  United  States  was  aware  of 
the  contract  between  them  and  the  Indians,  and 
failed  to  reserve  and  pay  over  to  them  the  five 
per  cent.,  which  by  that  contract  they  had  a 
right  to  claim  of  the  Indians,  the  United  States 
is  liable  for  the  amount.  It  is  supposed  that 
the  doctrine  of  an  equitable  assignment  of  a 
debt  or  fund  due  from  one  person  to  another,  by 
the  order  of  the  creditor  to  pay  it  to  a  third 
party,  when  brought  to  the  notice  of  the  debtor, 
M  a  sufficient  foundation  for  the  claim.  But,  if 
we  concede  that  the  government  is  to  be  treated 
in  the  present  case  precisely  as  a  private  indi- 
vidual, it  is  not  easy  to  see  how  that  doctrine 
can  be  made  to  apply.  The  debt  or  fund  as  to 
which  such  an  equitable  assignment  can  be 
made,  must  be  some  recognized  or  definite  fund 
or  debt,  in  the  hands  of  a  i>erson  who  admits 
the  obligation  to  pay  the  assignor;  or,  at  least, 
it  must  be  some  liquidated  demand,  capable  of 
being  enforced  in  a  court  of  justice.  We  ap- 
prehend that  the  doctrine  has  never  been  held, 
that  a  claim  of  no  fixed  amount,  nor  time,  or 
mode  of  payment;  a  claim  which  has  never  re- 
ceived the  assent  of  the  person  against  whom  it 
is  asserted,  and  which  remains  to  be  settled  by 
negotiation  or  suit  at  law,  cau  be  so  assigned 
sts  to  give  the  assignor  an  equitable  right  to 
117*]  prevent  the  original  parties  *from  com- 
promismg  or  adjusting  the  claim  on  any  terms 
that  may  suit  them.  That  is  just  what  is 
claimed  in  this  case.  For  it  is  very  clear  that 
if  this  equitable  claim  in  the  hands  of  plaintiffs 
was  not  effectual  before  the  Treaty,  it  can  have 
no  effect  afterwards. 

The  Treaty,  by  its  terms,  is  incompatible 
with  the  claim  of  plaintiffs.  None  of  the  money 
could  be  paid  to  the  plaintiffs  if  all  of  it  was  to 
be  paid  to  the  Indians  individually,  in  propor- 
tions to  be  determined  by  their  numbers. 

This  principle  of  paying  to  the  Indians  per 
capita  was  not  adopted  with  any  reference  to 
the  plaintiff's  claim  as  a  means  of  exclusion. 


The  Treaty  was  made  with  the  entire  tribe  of 
Cherokees,  of  which  these  Western 'Cherokeet 
were  but  a  small  part;  and  the  claims  which 
they  were  urging  on  our  government  consti- 
tute a  still  smaller  part  of  the  matters  settled 
by  the  treaty. 

Land  claims  were  adjusted,  and  the  difficul- 
ties between  this  branch  and  the  main  body  of 
the  tribe  were  arranged.  Other  payments  wer« 
made  to  the  main  mbe,  in  which  the  rule  of 
paying  per  capita  was  adopted.  Now,  the  ar- 
gument assumes  that  unless  in  adjusting  ail 
these  important  interests  the  United  States 
kept  in  view  the  sum  to  be  paid  to  plaintiffs, 
by  their  contract  with  the  Indians,  and  provided 
for  it,  they  must  either  make  no  treaty  at  all, 
or  must  pay  their  claim.  It  cannot  be  pemuc- 
ted  that  by  contracting  with  other  parties, 
without  requiring  or  askmg  the  consent  of  the 
government,  anyone  can  establish  such  a  right 
to  control  the  action  of  that  government  in 
making  treaties  or  contracts. 

The  claim  of  the  Western  Indians  was  noth- 
ing more  than  a  claim  prior  to  the  Treaty.  Ita 
justice  had  never  been  admitted.  Its  amount 
was  uncertain.  These,  together  with  the  mode 
of  payment,  were  all  unsettled,  and  open  to  ne- 
gotiation. Is  it  possible,  that  by  making  a 
contract  with  claimants  to  prosecute  this  de- 
mand against  the  government,  the  plaintiffs 
thereby  acquired  such  a  hold  on  that  govern- 
ment, as  not  only  made  the  claim  good  to  that 
extent,  but  prevented  it  from  oompromising  or 
settling  with  the  claimants  on  tiie  best  terms  to 
be  obtained  T 

*We  have  no  hesitation  in  saying  that  [*ix8 
the  United  States,  under  the  circumstances,  had 
the  right  to  make  the  Treaty  that  was  made, 
without  consulting  plaintiffs,  or  incurring  any 
liability  to  them.  The  Act  of  Congress  which 
appropriated  the  money,  only  followed  the 
treaty  in  securing  its  payment  to  the  individual 
Indians,  without  deduction  for  agents.  And 
both  the  Act  and  the  Treaty  are  inconsistent 
with  the  payment  of  any  part  of  the  sum  thus 
appropriated  to  plaintiffs. 

The  judgment  of  the  Court  of  Claims  !•• 
jecting  the  demand,  is,  therefore,  affirmed. 


THE  BOARD  OF  SUPERVISORS  OF  MERCER 

CO^  Plff.  in  Err., 
v. 
JOHN  E.  COWLES. 

(See  S.  C.  7  WalL  11&-122.) 

Board  of  Supervisors  may  be  sued  by  citizens  of 
other  States — state  Statute  of  Limitations 
ineffectual. 

Tbe  Board  of  Supervisors  of  Mercer  Connty  can 
be  sued  In  the  Circuit  Court  of  tbe  United  Spates* 
by  dtlsens  of  other  States  than  IlUnols. 

No  state  Statute  of  Limitation  of  suability  can 
defeat  a  Jurisdiction  jrlven  by  tbe  Constitution. 

[No.  66.] 
Submitted  Jan.  19,  ISeO.    Decided  Feb.  1,  I860. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  defendant  in  error  commenced  an  action 
of  assumpsit  against  the  plaintiff  in  error,  in 
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Che  eourt  below,  on  certain  coupons  issued 
"With  bonds  by  the  County  of  Mercer  in  the 
State  of  Illinois. 

Upon  the  return  of  the  summons,  the  plain- 
tiff in  error  appeared  for  that  purpose  only, 
And  moved  to  dismiss  the  suit  for  the  want  of 
jurisdiction  of  the  County.  The  motion  was 
overruled  and  exception  taken. 

The  plaintiff  in  error  claims  that  the  de- 
cision and  order  of  the  court  were  erroneous. 

Mr.  W.  C.  Goudy,  for  plaintiiT  in  error : 

The  Supreme  Court  of  Illinois  has  decided 
that  a  county  can  neither  sue  nor  be  sued  at 
common  law,  independent  of  legislative  pro- 
visions, and  have  construed  the  foregoing  sec- 
tions of  the  statute  to  exclude  the  right  to  sue 
any  county  elsewhere  than  in  the  Circuit  Court 
of  the  Coufity  sued. 

Schuyler  Co.  v.  Mercer  Co.  4  Gilm.  20. 

The  same  doctrine  has  since  been  re-alTirmed. 

Rock  Island  Co.  v.  Steele,  31  111.  544;  Ran- 
dolph Co.  V.  Ralls,  18  111.  30. 

Since  the  Revision  of  1845,  township  organi- 
zation of  counties  was  provided  for  by  the  Con- 
stitution and  laws  of  the  State,  and  Mercer 
ijounty  adopted  it. 

The  statute  in  force  when  this  suit  was  com- 
menced, declares  that  each  county,  as  a  corpo- 
rate body,  shall  have  power  to  sue  and  be  sued 
In  the  manner  prescribed  by  law,  and  that  all 
pioceedings  by  and  against  a  county  in  its  cor- 
porate capacity,  shafi  be  in  the  name  of  the 
Board  of  Supervisors  of  the  county.  Laws, 
1861,  235. 

The  manner  prescribed  by  law  referred  to  in 
the  legislation  of  1861,  is  found  in  the  Revision 
of  1845  and  the  Statute  of  1861.  Rock  Island 
Go.  T.  Steele,  31  111.  544. 

It  will  be  perceived  by  reference  to  the  cases 
dted,  that  a  distinction  is  made  between  the 
corporate  body  of  a  county,  which  is  a  munici- 
pay  body,  for  the  purpose  of  government,  and 
a  private  corporation,  and  that  the  statute  has 
been  so  strictly  construed  that  a  misnomer  of 
the  title  by  which  the  county  is  sued,  is  held 
to  make  the  judgment  void. 

These  decisions  rest  upon  the 'ground  that 
the  county  can  only  exercise  such  powers  as 
may  be  conferred  by  the  Legislature  of  the 
State,  and  that  the  provision  as  to  the  court  in 
vhidi  it  niay  be  sued  it  protective,  and  intend- 
ed to  guard  the  body  of  the  inhabitants  associ- 
ated for  the  purposes  of  local  government,  from 
aoita  in  any  court  except  in  the  circuit  court 
of  ita  own  county. 

The  state  court  having  settled  the  construc- 
tion of  its  own  statute,  the  courts  of  the  Unit- 
ed States  will  regard  these  decisions  as  con- 
ehiaive. 

Is  there  any  provision  of  the  Federal  Consti- 
tution or  laws  superior  to  the  rule  established 
in  the  State? 

The  only  provision  of  the  Constitution  con- 
ferring judicial  power  on  the  courts  of  the 
United  SUtes,  is  the  first  paragraph  of  the  2d 
section  of  article  III.  and  the  only  part  of  that 
provision  which  can  be  claimed  as  conferring 
jurisdiction  of  a  county,  is  that  which  declares 
that  the  judicial  power  shall  extend  to  contro- 
versies between  citizens  of  different  States. 

A  corporation  is  not  a  citizen  within  the 
meaning  of  this  article  of  the  Constitution. 
The  right  to  bring  a  suit  against  a  corporation 
7  Wall. 


has  been  sustained  upon  the  theory  that  the 
different  natural  persons  who  were  members  of 
the  corporate  body  were  in  fact,  or  conclusively 
presumed  to  be,  citizens  of  the  State  creating 
the  corporation. 

Louisville,  C.  &  C.  R.  v.  Letson,  2  How.  497; 
O.  &  M.  R.  V.  Wheeler,  1  Black,  280,  17  L.  ed. 
130. 

It  was  thought  wise  to  adopt  the  11th 
amendment  to  the  Constitution,  prohibiting  all 
suits  against  a  State;  the  same  idea,  doubt- 
less, influenced  the  Legislature  of  Illinois  in 
providing  that  a  body  of  the  people  of  the 
State,  organized  solely  for  local  government, 
should  only  be  sued  in  the  principal  court  of 
their  own  county. 

In  doing  so  we  cannot  perceive  that  any  pro- 
vision of  the  Federal  Constitution  has  been 
violated. 

This  doctrine  does  not  impose  any  hardship 
on  any  person.  The  same  statute  which  made 
a  county  a  corporation,  declared  that  it  could 
only  be  sued  in  the  circuit  court  within  its  own 
limits.  The  authority  to  issue  the  bonds  and 
coupons  in  controversy  was  not  conferred  until 
long  afterwards,  namely:  in  1849,  and  they 
were  not  issued  until  1856. 

(No  counsel  appeared  in  this  court  for  de- 
fendant in  error.) 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  cause  is  brought  here  by  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

The  record  presents  but  one  question  which 
has  not  been  heretofore  fully  considered  and 
repeatedly  adjudicated.  That  '  question  is, 
whether  the  Board  of  Supervisors  of  Mercer 
County  can  be  sued  in  the  Circuit  Court  of  the 
United  States  by  citizens  of  other  States  than 
Illinois.    It  presents  but  little  difficulty. 

The  Board  of  Supervisors  is  a  corporation 
created  by  Acts  of  the  Legislature  of  Illinois. 

It  has  never  been  doubted  that  a  corporation, 
all  the  members  of  which  reside  in  the  State 
creating  it,  is  liable  to  suit  upon  its  contracts 
by  the  citizens  of  other  States;  but  it  was  for 
many  years  much  controverted  whether  an 
allegation  in  a  declaration  that  a  corporation 
defendant  was  incorporated  by  a  State  other 
than  that  of  the  plaintiff,  and  established  with- 
in its  limits,  was  a  sufficient  averment  of  juris- 
diction. And  in  all  the  cases,  prior  to  1844,  it 
was  held  necessary  to  aver  the  requisite  citizen- 
ship of  the  corporators.  Then  the  whole  ques- 
tion underwent  a  thorough  re-examination  in 
the  case  of  R.  Co.  r.  Letson,  2  How.  497;  and 
it  was  held  that  a  corporation  created  by  the 
laws  of  a  State,  and  having  its  place  of  busi- 
ness within  that  State,  must,  for  the  purposes 
of  suit,  be  regarded  as  a  citizen  within  the 
meaning  of  the  Constitution  giving  jurisdiction 
founded  upon  citizenship.  This  decision  has 
been  since  re-affirmed,  and  must  now  be  taken 
as  the  settled  construction  of  the  Constitution. 

In  the  case  before  us  the  corporators  are  all 
citizens  of  ^Illinois,  and  the  corporation  [^laa 
is  liable  to  suit  within  the  narrowest  construc- 
tion of  the  Constitution. 

But  it  was  argued  that  counties  in  Illinois, 
by  the  law  of  their  organization,  were  exempted 
from  suit  elsewhere  than  in  the  circuit  courts 
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of  the  county.  And  this  seems  to  be  the  oon- 
stniction  given  to  the  statutes  concerning  coun- 
ties by  the  Supreme  Court  of  Illinois.  But 
that  court  has  never  decided  that  a  county  in 
Illinois  is  exempted  from  liability  to  suit  in 
national  courts.  It  is  unnecessary,  therefore, 
to  consider  what  would  be  the  effect  of  such  a 
decision.  It  is  enough  for  this  case  that  we 
find  the  Board  of  Supervisors  to  be  a  corpora- 
tion authorized  to  contract  for  the  County. 
The  power  to  contract  with  citizens  of  other 
States  implies  liability  to  suit  by  citizens  of 
other  States,  and  no  statute  limitation  of  sua- 
bility can  defeat  a  jurisdiction  given  by  the 
Constitution.  We  cannot  doubt  the  constitu- 
tional right  of  the  defendant  in  error  to  bring 
suit  in  the  Circuit  Court  of  the  United  States 
upon  the  obligations  of  the  County  of  Mercer 
against  the  plaintiff  in  error.  And  we  find  no 
error  in  the  iudgment  of  that  court. 
It  must,  therefore,  be  affirmed. 


THE     NORTHERN     CENTRAL     RAILWAY 
COMPANY,  Plff.  in  Err., 

T. 

JOHN  G.  JACKSON. 

(See  S.  C.  7  Wall.  262-269.) 

Pennsylvania  Tax  Law — effect  of,  on  coupons — 
Act  of  June  30,  1864— of  March  10  and  July 
13,  1866. 

Pennsylvania  law  taxing  money  owing  by  sol- 
vent debtors,  by  bond  or  otherwise,  is  not  opera- 
tive npon  coupons  of  bonds  upon  a  railroad  com- 
pany lying  partly  without  tbe  State. 

By  the  Act  of  June  30.  1864,  it  was  not  the  in- 
tent of  Congress  to  impose  an  income  tax  on  non- 
resident aliens. 

Whether  the  subsequent  Acts  of  March  10th  and 
July  13th,  1866.  which  imposed  a  tax  on  alien  non- 
resident bondholders,  are  within  the  power  of  Con- 
gress, this  court  expresses  no  opinion. 

[No.  16.] 

Aigued  Mar.  17,  1860.       Decided  Feb.  1,  1869. 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

The  case  is  stated  by  the  court. 

Messrs.  J.  Mason  Campbell  and  Bernard  Car- 
ter,  for  plaintiff  in  error: 

It  is  submitted — 

That  fi  122  of  the  Internal  Revenue  Act,' 
passed  June  30,  1864,  covers,  by  express  and 
adequate  language,  the  whole  question  as  far 
as  the  national  tax  is  concerned. 

The  language  used  is  plain  and  not  suscepti- 
ble in  itself  of  misconstruction.  It  applies  in 
terms  to  all  the  coupons  of  the  class  named, 
and  to  all  holders  of  such  coupons,  without 
any  other  exception  or  reservation  than  the  ob- 
vious one  of  cases  covered  by  special  contracts. 
No  exception  is  in  terms  made  in  favor  of 
aliens. 

The  true  view  taken  of  the  122d  section  of 
the  Act  of  Congress  of  June  30,  1864,  13  Stat, 
at  L.  p.  284,  ch.  173,  is,  that  it  is  a  tax  on  the 
whole  property  of  the  corporation;  or  tax  on 
the  income  of  the  Corporation,  treating  the  Cor- 
poration, lor  this  purpose,  as  a  natural  person ; 

NOTB. — Power  of  states  to  tax — see  note  to 
Prov.  Bk.  V.  Billings.  7  L.  ed.  U.  S.  939;  and 
note  to  Dobbins  v.  Erie  Co.  10  L.  ed.  U.  8.  1022. 
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and  taking  its  whole  revenue  after  deducting 
working  expenses,  it  imposes  a  tax  of  five  pel 
cent,  on  this  revenue,  l^ow,  these  net  earnings 
are  ascertained,  first,  by  taking  what  is  appro- 
priated to  paying  interest  on  its  bonds,  if  any 
it  has;  and,  second,  by  taking  the  amount  paid 
for  dividends  to  its  stockholders;  these  two 
sums  embrace  its  whole  net  earnings;  these  are 
what  are  taxed,  and  the  tax  thus  imposed  hav- 
ing been  paid  to  the  United  States,  only  what 
is  left  is  to  be  paid  to  the  holders  of  the  bonds 
in  the  one  case,  and  the  owners  of  the  stock 
in  the  other. 

The  same  principle  is  acted  on  in  fi$  120,  121 
of  same  Act. 

The  plaintiff  in  error,  though  incorporated 
by  the  State  of  Maryland,  has  existence  and  is 
in  the  exercise  of  its  powers  in  Pennsylvania^ 
in  consequence  of  the  legislation  of  that  State^ 
and  the  proceedings  set  forth  in  the  record; 
and  having  its  habitation  as  well  as  its  prop- 
erty there,  and  issuing  the  bonds  held  by  de- 
fendant in  error  under  its  laws,  is  subject  to 
and  embraced  by  the  tax  laws  of  that  State. 

Laws  of  Pa.  1854,  No.  531 ;  Laws  of  Md.  1854^ 
ch.  250;  Bank  of  U.  S.  v.  Deveaux,  5  Cranch^ 
61;  Bk.  of  Augusta  v.  Earle,  13  Pet.  510;  So- 
ciety, etc.,  V.  New  Haven,  8  Wheat.  482;  Bin- 
ney*s  case,  2  Bland  (Md.),  Ch.  143;  R.  Co.  ▼. 
Letson,  2  How.  497. 

The  32d  section  of  the  Act  of  Apr.  29,  1844 
(Purd.  Dig.  949),  enumerates  the  objects  of 
taxation,  and  among  others,  ''money  owing 
by  solvent  debtors." 

The  34th  section  imposes  a  tax  of  three  mills 
on  every  dollar  of  the  value  of  the  properties 
enumerated  in  the  32d  section. 

The  Act  of  May  1,  1854  (Purd.  942),  places 
a  legislative  construction  upon  the  Act  of  1844. 
The  right  to  deduct  the  tax  from  the  cou- 
pons is  declared  by  the  Act  of  April  30,  1864» 
$  3  (Purd.  1378). 

These  several  Acts  have  received  a  judicial 
interpretation  by  the  highest  legal  tribunal  in 
that  State,  in  the  recent  case  of  Maltby  v.  R. 
&  C.  R.  Co.  52  Pa.  140. 

By  that  decision  the  tax  is  sustained,  as  well 
as  the  right  of  the  Company  to  deduct  it  from 
the  amount  of  the  coupons,  without  reference 
to  the  citizenship  or  residence  of  the  holder. 

This  court  will  adopt  the  construction  placed 
on  the  Pennsylvania  Statutes  by  the  Supremo 
Court  of  that  State,  in  the  case  of  Maltby  v. 
R.  &  C.  R.  Co.  52  Pa.  140,  although  this 
decision  was  rendered  after  the  decision  of  tho 
circuit  court  now  under  review. 

U.  S.  V.  Morrison,  4  Pet.  124;  6  Pet.  291;  4 
Wall.  217,  18  L.  ed.  342. 

The  State  of  Pennsylvania,  as  well  as  the 
United  States,  had  a  clear  right  to  impose  tho 
taxes  in  question,  and  the  fact  that  the  de- 
fendant in  error  is  a  British  subject  and  resi- 
dent  abroad,  is  altogether  immaterial. 

The  principles  announced  in  the  authorities 
hereto  appended,  support  this  proposition. 

McCulloch  V.  Maryland,  4  Wheat.  429;  Prov. 
Bank  v.  Billings,  4  Pet.  661;  Tilghman,  Ch.  J. 
in  Milne  v.  Moreton,  6  Binn.  353;  Ogden  T. 
Saunders,  12  Wheat.  358;  Story,  Confl.  L.  H 
549,  650;  Harrison  v.  Sterry,  5  Cranch,  289. 

The  taxes  in  question  are  not  taxes  on  tho 
person  of  the  defendant  in  error,  but  on  his 
property,  which  in  this  case  is  the  debt  due  to 
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him,  as  evidenced  by  ihe  bonds  of  the  plaintiff 
in  error,  which  are  secured  on  the  whole  of 
its  property  in  Maryland  and  Pennsylvania; 
this  debt,  for  the  piirposes  of  taxation,  has  lo- 
cation here. 

We  deduce  this  proposition  from  the  cases 
cited  under  the  last  point,  and  also  from  the 
following:  16  Pet.  447;  Gordon  v.  Appeal  Tax 
Court,  3  How.  133;  The  Tax  Cases,  12  Gill 
Sl  Johnson,  117. 

Messrs.  Geoxge  H.  Williams  and  Wm.  A. 
Fisher,  for  defendant  in  error: 

The  defendant  in  error  will  insist  that,  by 
the  true  construction  of  the  Internal  Revenue 
Act  of  Congress,  approved  June  30,  1864,  no 
attempt  was  made  to  tax  the  incomes  of  per- 
sons, except  of  citizens  of  the  United  States 
wherever  resident,  and  the  incomes  of  resi- 
dents, whether  citizens  or  not.  Sec.  116,  117, 
122. 

That,  for  like  reasons,  the  State  of  Pennsyl- 
vania had  no  right  to  tax  the  coupons  on  bonds 
where  both  debtor  and  creditor  were  outside 
its  territory,  and  neither  of  them  its  subject. 
Thai  the  Northern  Central  Railway  Comnany 
was  a  Maryland  Corporation,  and  had  no  legal 
existence  as  such  in  Pennsylvania,  and  the  cou- 
pons were  payable  at  the  Company's  office  in 
Baltimore. 

Ohio  &  Miss.  R.  v.  Wheeler,.  1  Black,  286,  17 
L.  ed.  130;  SUte  r.  N.  C.  R.  Co.  18  Md.  213,  216. 

That,  by  the  true  construction  of  the  Tax 
Laws  of  Pennsylvania,  no  such  attempt  has 
bera  made.  Bank  of  Hamilton  v.  Dudley,  2 
Pet.  674;  Swift  v.  Tyson,  16  Pet.  18. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland. 
The  suit  was  brought  by  Jackson,  a  non-resi- 
dent alien,  against  the  Northern  Central  Rail- 
way Company,  incorporated  by  the  State  of 
Maryland,  to  recover  $2,660  coupons  attached 
to  bonds  issued  by  the  Company.  A  copy  of 
one  is  as  follows: 

"The  Northern  Central  Railway  Company 
will  pay  to  the  bearer,  January  1,  1865,  $30, 
being  a  half  year's  interest  on  bond  No.  1827 
for  $1,000.  J.  S.  lieb.  Treasurer." 

The  signature  of  the  treasurer  was  admitted. 
The  plaintiff  then  proved  a  demand  of  pay- 
ment, at  which  time  and  place  the  Company 
leered  to  pay  the  amount,  deducting  the  tax 
of  live  per  centum  per  annum  to  the  United 
States,  under  an  Act  of  Congress;  and  a  fur- 
Uier  tax  of  three  mills  per  dollar  of  the  princi- 
pal of  each  bond  claimed  to  be  due  to  the  State 
of  Pennsylvania;  which  offer  of  payment  was 
refused. 

The  plaintiff  also  gave  in  evidence  charters 
incorporating  the  Northern  Central  Raihroad 
Company  by  the  State  of  Maryland,  and  of 
Pennsylvania,  and  rested. 

Defendant  then  gave  in  evidence  the  articles 
of  consolidation  of  four  railroad  companies,  one 
of  which  had  been  incorporated  by  the  State 
of  Maryland,  and  the  three  others  by  the  State 
of  Pennsylvania,  embracing  a  line  of  road  ex- 
tending from  Baltimore  to  Sunbury,  Pennsyl- 


uua. 

This  consolidation  was  entered  into  by  the' 
respective  companies  in  pursuance  of  the  Acts 
7  Wall. 


•of  the  Legislatures  of  the  two  States;  ['ads 
and  by  means  of  which  the  four  companies  were 
merged  in  one,  called  the  Northern  Central 
Railway  Company,  and  was  incorporated  by 
the  same  name  by  the  Legislature  of  each  State. 
The  stockholders  of  the  old  companies  received 
from  the  new  twice  the  number  of  shares  hold 
by  them  in  the  old  and,  upon  the  receipt  of 
which,  the  shares  were  canceled  after  this 
Company  was  thus  organized  and  the  directors 
elected;  and,  on  the  20th  December,  1855,  it 
executed  a  mortgage  to  a  Board  of  Trustees 
upon  the  entire  line  of  its  road  from  Baltimore 
to  Sunbury,  including  all  its  property  and  es- 
tate situate  within  both  the  States,  which 
mortgage  was  given  to  secure  the  payment  of 
$2,500,000  in  bonds,  to  be  issued  in  amounts 
therein  specified.  The  bonds  were  issued  by  the 
Company  accordingly.  A  portion  of  them  is 
in  the  hands  of  the  plaintiff,  the  coupons  at- 
tached to  which  are  the  subject  of  this  suit. 

Upon  this  state  of  the  case,  it  is  insisted  on 
the  part  of  the  defense  that  the  Northern  Cen- 
tral Railway  Company  is  entitled  to  have  a  de- 
duction  from  the  coupons  of  three  mills  per 
dollar,  of  the  principal  of  each  bond  as  a  tax 
imposed  on  the  same  by  the  State  of  Pennsyl- 
vania.   This  is  denied  by  the  plaintiff. 

It  has  been  ar^ed  for  the  plaintiff,  that  the 
Acts  of  the  Legislature  of  Pennsylvania,  when 
properly  interpreted,  do  not  embrace  the  bonds 
or  coupons  in  question;  but  it  is  not  important 
to  examine  the  subject;  for,  it  is  not  to  be  de- 
nied, as  the  courts  of  the  State  have  expounded 
these  laws,  that  they  authorize  the  dc^luction, 
and  if  no  other  objection  existed  ^against  [*267 
the  tax,  the  defense  would  fail.    If  this  was  an 
open  question  we  should  have  concurred  with 
the  interpretation  of  the  court  below,  which 
concurred  with  the  views  of  the  plaintiffs  coun- 
sel.   These   Acts,   as   expounded,  tax   ''money 
owing  by  solvent  debtors  whether  by  promis- 
sory note,  penal  or  single  bill,  bond  or  judg> 
ment,''  and  imposed  three  mills  on  the  dollar 
of  the  principal,  payable  out  of  the  interest, 
and  it  is  msde  the  duty  of  the  president  or 
other  officer  of  the  Company,  who  pays  the 
coupons  or  interest  to  the  holder,  to  retain  the 
amount  of  the  tax.    Nor  shall  we  inquire  into 
the  competency  of  the  Legislature  of  Pennsyl- 
vania to  impose  this  tax,  upon  general  prin- 
ciples, as  we  shall  place  the  objection  upon 
otli^r  and  distinct  grounds,  though  we  must 
say,  that  the  tax  upon  the  promissory  note  or 
bond,  given  by  the  resident  debtor,  and  the 
withholding  of  the  amount  from  the  interest 
due  to  the  non-resident  holder,  would  seem  to 
be  a  tax  upon  such  non-resident.    It  is  not  a 
tax  of  the  money  loaned,  because  that  belongs 
to  the  resident  .debtor,  for  which  he  is  taxable; 
it  is  a  tax  on  the  security,  the  bond,  which  is 
in  the  hands  of  the  non-resident  holder. 

The  ground  upon  which  we  place  the  objec- 
tion in  this  case  to  the  tax  is,  in  brief,  that  the 
bonds,  amounting  to  $2,500,000,  of  which  those 
in  question  are  a  part,  were  issued  by  this  Com- 
pany upon  the  credit  of  the  line  of  road,  its 
franchises  and  fixtures,  extending  from  Balti- 
more to  bunbury,  a  given  portion  of  which  line 
lies  within  the  jurisdiction  of  the  State  of  Mary- 
land. The  old  Company,  to  which  this  line  be- 
longed, by  the  Act  of  Consolidation,  transfer- 
red it,  with  its  fixtures  and  all  other  interests 


262-269 


Supreme  Coubt  of  the  Umted  States. 


Dec.  Tn^M, 


connected  therewith,  including  their  stock,  to 
tlic  new  organization  which  have  issued  these 
bonds.  The  security,  therefore,  pledged  and 
l>ound  for  the  payment  of  them  and  of  the  in- 
terest embraces  this  Maryland  portion  of  the 
Toad;  and  in  case  of  a  failure  to  pay  the  prin- 
cipal or  interest,  this  portion  with  its  fran- 
chises and  fixtures  would  be  liable  to  sale  in 
satisfaction  of  the  bonds  and  interest. 

Now,  it  is  apparent,  if  the  State  of  Pennsyl- 
vania is  at  liberty  to  tax  these  bonds,  that,  to 
the  extent  of  this  Maryland  portion  of  the 
road,  she  is  taxing  property  and  interests  be- 
yond her  jurisdiction.  This  portion  avails  her 
tax  roll  as  effectually  as  if  it  was  situate  with* 
in  her  own  limits.  The  Maryland  portion  is 
not  liable  for  the  payment  of  any  specified  part 
or  nuantity  of  these  bonds  thus  taxed,  but  is 
liable,  with  all  its  interests,  for  the  whole 
268*]  amount,  the  same  as  that  *portion  of  the 
road  within  the  State  of  Pennsylvania.  The 
Umds  were  an  issue,  in  the  usual  way,  by  this 
N.  C.  Railway  Co.  and  the  security  given  by 
mortgage  on  the  entire  line  of  the  road.  No 
portion  of  the  bonds  belong  to  one  part  more 
than  to  another.  No  severance  was  made  of 
the  bonds  and,  therefore,  none  can  be  made,  in 
the  taxation,  with  reference  to  the  line  within 
the  respective  jurisdiction  of  the  States.  If 
the  tax  is  permitted  as  it  respects  one  bond,  it 
must  be  as  it  respects  all. 

Again;  if  Pennsylvania  can  tax  these  bonds, 
upon  the  same  principle  Maryland  can  tax 
them.  This  is  too  apparent  to  require  argu- 
ment. The  only  difference  in  the  two  cases  is, 
that  the  line  of  road  is  longer  within  the  limits 
of  the  former  than  within  the  latter.  Her  tax 
would  be  a  more  marked  one  beyond  the  juris- 
diction of  the  State,  as  the  property  and  in- 
tercf^t  outside  of  its  limits  would  be  larger. 

The  consequence  of  tliis  tax  of  three  mills  on 
the  dollar,  if  permitted,  would  be  double  tax- 
ation of  the  bondholder.  Each  State  could  tax 
the  entire  issue  of  bonds,  amounting,  as  we 
have  seen,  to  $2,500,000. 

The  effect  of  this  taxation  upon  the  bond- 
holder is  readily  seen.  A  tax  of  three  mills  per 
dollar  of  the  principal,  at  an  interest  of  six  per 
centum,  payable  semi-annually,  is  ten  per  cent- 
um per  annum  of  the  interest.  A  tax,  there- 
fore, by  each  State,  at  this  rate,  amounts  to  an 
annual  deduction  from  the  coupons  of  twenty 
per  centum ;  and  if  this  consolidation  of  the  line 
of  road  had  extended  into  New  York  or  Ohio, 
or  into  both,  the  deduction  would  have  been 
thirty  or  forty.  If  Pennsylvania  must  tax 
bonds  of  this  description,  she  must  confine  it  to 
bonds  issued  exclqsively  by  her  own  corpo- 
rations. 

Our  conclusion  on  this  branch  of  the  case  is, 
that  to  permit  the  deduction  of  the  tax  from 
the  coupons  in  question,  would  be  giving  effect 
to  the  Acts  of  the  Legislature  of  Pennsylvania 
upon  property  atid  interests  lying  beyond  her 
jurisdiction. 

The  next  question  is,  whether  or  not  the 
269']  coupons  were  "subject  to  a  tax  of  five 
per  centum  per  annum  to  the  United  States  on 
the  1st  of  July,  1865,  when  they  became  due? 
The  first  income  tax  was  impoRed  by  the  Act 
of  Congress,  passed  August  5th,  1861  (12  Stat, 
nt  L.  309).  The  49th  sec.  of  that  Act  directed 
263*]  to  be  levied  and  collected  upon  *the  an- 
rtnal  income  of  every  person   residing  in  the 


United  States,  from  whatever  source  derivtMl. 
a  tax  of  three  per  centum  on  the  amount  of 
the  excess  of  such  income  over  $800;  and,  upon 
the  income,  rents,  or  dividends  accruing  upon 
property,  etc.,  owned  in  the  United  States  by 
any  citizen  residing  abroad,  a  tax  of  five  per 
centum. 

The  next  Act  was  passed  July  1,  1862  (lb.  p. 
473),  and  fi  90  directed  to  be  levied  and  col- 
lected a  tax  of  three  per  centum  on  the  annual 
income  of  every  person  residing  in  the  United 
States,  over  $600  and  under  $10,000,  and  ex- 
ceeding $10,000,  a  tax  of  five  per  centum;  and 
upon  the  income  of  citizens  residing  abroad  a 
tax  of  five  per  centum.  The  next  section  pro- 
vides that  the  portion  of  income  derived,  among 
other  things,  from  interest  on  bonds,  or  other 
evidence  of  indebtedness  of  any  railroad  com- 
pany or  other  corporation  which  shall  have 
been  assessed  and  paid  by  said  companies,  shall 
be  deducted  from  that  prescribed  in  the  previ- 
ous section;  and  section  81  directs  that  this 
tax  on  the  bonds  and  evidences  of  indebtedness 
shall  be  paid  by  the  companies  which  may  de- 
duct the  same  to  the  payment  of  interest  to 
the  bondholders. 

The  next  is  the  Act  of  June  30,  1864  (13  U.  S. 
St.  281,  $  116),  and  directs  the  levy  and  col- 
lection of  a  tax  of  five  per  centum  upon  the  ex- 
cess of  income,  and  every  person  residing  in  the 
United  States,  or  of  any  citizen  residing  abroad, 
over  $600  and  under  $5,000;  seven  and  a  half 
per  centum  over  $5,000  and  not  exceeding  $10,- 
000,  and  a  tax  of  ten  per  centum  over  $10,000. 
The  next  section  provides  for  the  same  deduc- 
tion from  the  income  arising  out  of  bonds  and 
other  evidences  of  indebtedness  of  railroad  com- 
panies, as  in  the  Act  of  July  1,  1862,  and  also 
for  the  payment  of  the  same  by  the  companies. 

This  Act  was  in  force  when  the  coupons  in 
question  fell  due,  and  is  the  one  by  which  the 
tax  of  five  per  centum  claimed  on  the  bonds  of 
the  plaintiff  must  be  determined.  The  court 
below  held  that  the  Act  did  not  include  a  non- 
resident alien,  and  directed  a  verdict  and  judg- 
ment for  the  whole  amount  of  interest.  The 
decision  was  placed  mainly  on  the  ground  that, 
looking  at  the  several  provisions  bearing  upon 
the  question,  and  giving  to  them  a  reasonable 
construction,  it  was  believed  not  to  be  the  in- 
tent of  Congress  to  impose  an  income  tax  on 
non-resident  aliens;  that  they  were  not  only  not 
included  in  the  description  of  persons  upon 
whom  the  tax  was  imposed,  but  were  impliedly 
excluded  by  confining  it  to  residents  of  the 
jjnited  States  and  citizens  residing  abroad;  and 
that  the  deduction  from  the  prescribed  income 
of  the  interest  on  these  railroad  bonds,  when 
paid  by  the  companies,  was  regarded  as  simply 
a  mode  of  collecting  this  part  of  the  income 
tax.  We  concur  in  this  view.  It  is  not  im- 
portant, however,  to  pursue  the  argument,  as 
Congress  has  since,  in  express  terms,  by  the 
Acts  of  March  10th  and  July  13th,  1866.  im- 
posed a  tax  on  alien  non -resident  bondholders. 
The  question  hereafter  will  be,  not  whether  the 
laws  embrace  the  alien  non-resident  holder,  but 
whether  it  is  competent  for  Congress  to  impose 
it;  upon  which  we  express  no  opinion. 
The  judgment  of  the  court  below  is  affirmed. 

Mr.  Justice  Clifford,  dissenting: 
I  dissent  from  the  opinion  and  judgment  of 
the  court  in  this  case,  because  I  think  the  taxes 
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"ill  question,  both  state  and  federal,  were  legally 
assessed,  and  that  the  officers  of  the  railway 
'Company  properly  deducted  the  same  from  the 
mmount  of  the  coupons  described  in  the  dec- 
Jaratlon. 

Also  dissenting,  Mr.  Justice  Swajme. 


^OHN  EDMONSON  and  Littleton  Waddell  and 
*  Wife,  Appts., 

V. 

ADAM  BLOOMSHIRE  et  at 

(See  S.  C.  7  Wall  306-313.) 

Piling  transcript  on  appeal  necessary  to  Juris- 
diction— ^what  constitutes  an  appeal — new 
appeal,  when  taken. 

This  court  bas  do  jurisdiction  of  a  case  on  ap- 
peal, unless  the  transcript  be  filed  during  tbe 
term  next  succeeding  tbe  allowance  of  tbe  appeal. 

The  prayer  for  an  appeal  and  tbe  order  allowing 
tt.  constitutes  a  Talld  appeal ;  tbe  bond  is  not  es- 
aeotlal  to  It. 

Proceeding,  by  representatlTes  of  deceased  appel- 
lant, to  become  parties  to  tbe  appeal.  Is  not  a  new 
■appeal. 

After  an  appeal  Is  dismissed,  a  new  appeal  may 
be  taken  witbln  tbe  time  prescribed  for  taking  an 
•appeal. 

[No.  15.] 

Argued  Jan.  8,  1869.        Decided  Feb.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States   for  the   Southern   District  of 
<Miio. 

Tbe  case  is  sufficiently  stated  by  the  court. 

Messrs.  Henry  Stanbery  and  John  B.  Bald- 
irin  for  appellant: 

This  appeal  is  clearly  sustainable: 

1.  Upon  the  exception  of  the  Judiciary  Aet 
<tt  1789,  which  gives  the  appeal  in  the  case  of 
eorerture  of  the  party  entitled  to  it  "within 
fire  years,  as  aforesaid,  exclusive  of  the  time 
of  such  disability."  BIrs.  Waddell,  the  party 
entitled  to  an  appeal,  was  under  coverture  at 
the  date  of  the  decree,  and  at  the  time  of  her 
4eath,  June  20,  1864. 

The  disability  of  one  co-complainant  saves 
tbe  other  also. 

Meese  v.  Keefe,  10  Ohio,  362. 

But  it  is  not  necessary  to  bring  the  case 
within  the  exceptions  of  the  statute.  The  ex- 
ception would  save  us  if  there  had  been  no  al- 
lowance of  the  appeal  within  the  five  years; 
hot  in  this  case  there  was  an  allowance  within 
that  time.  All  that  remained  to  be  done  was 
to  perfect  the  appeal  so  taken,  by  giving  bond 
and  filinsr  transcript  in  this  court,  which  mi^ht 
be  done  by  order  of  court  after  the  expiration 
of  five  years. 

This  court  has  settled  that  point  in  The  Dos 
Hermanos  Case,  10  Wheat.  306. 

Tbe  cases  of  Villabolos  v.  U.  S.  6  How.  90; 
Tbe  Virginia  v.  West,  19  How.  182,  15  L.  ed. 
£94;  Mesa  v.  U.  S.  2  Blaclc,  721,  17  L.  ed.  350; 
U.  S.  V.  Gomez,  1  Wall  690,  17  L.  ed.  677,  3 
Wall  762,  18  L.  ed.  212;  Castro  v.  U.  S.  3  Wall. 
46,  18  L*.  ed.  163 ;  German  v.  U.  S.  5  Wall.  825, 
18  L.  ed.  602;  and  Mussina  v.  Cavazos,  6  Wall. 
365,  18  L.  ed.  810,  are  not  in  point,  and  do  not 
overmJe  or  purport  to  overrule  The  Dos  Her- 

Nora. — Filing    record    and    docketing?   caune    In 
Federal  Supreme  Conrt — see  note  66  L.R.A.  830. 
7  Wall. 


manos  Case.  The  important  fact  which  dis* 
tinguishes  The  Dos  Hermanos  Case,  and  the 
case  at  bar  from  those  other  cases  is  the  subse- 
quent action  of  the  circuit  court  in  the  ap- 
proval of  the  bond  and  its  recognition  as  a 
compliance  with  the  order  allowing  the  appeal; 
a  very  different  thins  from  a  nunc  pro  tunc  al- 
lowance of  an  appeal,  which  was  the  point  in 
Garrison  y.  Cass  Co.  5  Wall.  823,  18  L.  ed.  491. 

But,  if  both  the  foregoing  points  are  ruled 
against  us,  our  appeal  is  saved  on  another 
ground;  and  that  is,  that  the  objection  to  its 
regularity  comes  too  late. 

The  case  has  been  pending  in  this  court  more 
than  three  years.  It  has  been  fully  argued  on 
the  merits  by  both  parties.  No  motion  has  at 
any  time  been  made  by  the  appellees  to  dismiss 
it  for  any  irregularity.  The  supposed  irregu- 
larity was  discussed  for  the  first  time,  by  one 
of  the  members  of  the  coiurt,  while  the  argu- 
ment  was  in  progress. 

Under  such  circumstances,  the  court  will  not 
dismiss  the  appeal.  The  practice  has  been 
uniform,  to  require  a  motion  to  dismiss  before 
the  case  proceeds  to  a  hearing. 

Mandeville  v.  Riggs,  2  Pet.  490;  Brooks  v. 
Norris,  11  How.  204. 

Mr.  J.  W.  Robinson,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  decree  in  this  case  was  rendered  July 
16,  1851,  and  an  appeal  was  prayed  and  al- 
lowed May  26,  1860;  the  amount  of  the  ap- 
pealed bond  which  was  to  be  approved  by  the 
clerk,  being  fixed  at  $1,000. 

No  further  step  was  taken  in  the  case  until 
November  14,  1865,  when  the  following  order 
was  made  in  the  circuit  court: 
Waddell,  Edmonson  et  al.,*)  426 — Petition  to 
V.  l         Perfect  Ap- 

Adam  Bloomshibb  et  aL       J  peal. 

And  now  comes  the  said  petitioners,  and  the 
court  being  satisfied  that  the  facts  set  forth  in 
said  petition  are  true,  and  that  the  prayer 
thereof  ought  to  be  granted,  do  order  that  said 
petitioners,  Elizabeth  W.  Edmonson,  Lucy  A. 
I'Mmonson,  Mary  H.  Edmonson  and  Edwin  L. 
Edmonson,  be  admitted  as  parties  plaintiff  in 
the  place  of  said  John  Edmonson,  deceased; 
and  that  the  said  William  D.  Cooke,  Lucy  A. 
Cooke,  James  A.  Waddell,  Littleton  Waddell, 
Jr.,  and  William  H.  H.  Waddell  be  admitted 
as  parties  plaintiff  in  the  place  of  the  said 
Elizabeth  Waddell,  deceased;  and  that  said  pe- 
titioners have  leave  to  <erfect  said  *ap-  [*3o8 
peal  so  allowed  at  the  Jiino  Term,  1859,  of  this 
court,  by  giving  bond  in  the  sum  of  $1,000  as 
therein  provided. 

On  the  8th  December  following,  this  citation 
was  signed  by  the  district  judge,  which  recited 
the  allowance  of  an  appeal  at  the  October 
Term,  1865.  The  transcript  was  filed  in  this 
court  for  the  first  time  January  3,  1866. 

In  the  cases  of  Villabolos  v.  U.  S.  6  How. 
81,  and  U.  S.  v.  Curry,  6  How.  106,  decided 
at  the  December  Term,  1847,  and  especially  in 
the  latter  case,  it  was  held,  on  full  considers- 
tion,  that  whether  a  case  was.  attempted  to  be 
brought  to  this  court  by  writ  of  error,  or  ap- 
peal, the  record  must  be  filed  before  the  end 
of  the  term  next  succeeding  the  issue  of  the 
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writ  or  the  allowance  of  the  appeal,  or  the 
310*]  court  had  no  jurisdiction  of  *the  case. 
This  was  repeated  in  The  Virginia  v.  West, 
19  How.  182,  15  L.  ed.  694;  Mesa  v.  U.  S.  2 
Black,  721,  17  L.  ed.  350;  and  U.  &  ▼.  Gomez,  1 
Wall.  600,  17  U  ed.  677. 

In  Castro  v.  U.  S.  3  Wall.  46,  18  L.  ed.  163, 
the  same  question  was  raised.  The  importance 
of  the  case,  together  with  other  considerations, 
induced  the  court  to  consider  the  matter  again 
at  some  length.  Accordingly,  the  present  Chief 
Justice  delivered  an  opinion,  in  tne  course  of 
which  the  former  cases  are  considered  and  the 
ground  of  the  rule  distinctly  stated. 

Other  cases  followed  that,  and  in  Mussina  v. 
Cavazos,  decided  at  the  last  term,  the  whole 
doctrine  is  again  reviewed,  and  the  rule  placed 
distinctly  on  the  ground  that  this  court  has  no 
jurisdiction  of  the  case  unless  the  transcript  be 
tiled  during  the  term  next  succeeding  the  al- 
lowance of  the  appeal.  The  intelligible  ground 
of  this  decision  is,  that  the  writ  of  error  and 
the  appeal  are  the  foundations  of  our  jurisdic- 
tion, without  which  we  have  no  right  to  revise 
the  action  of  the  inferior  court;  that  the  wnt 
of  error,  like  all  other  common  law  writs,  be- 
comes functus  officio  unless  some  return  is 
made  to  it  during  the  term  of  court  to  which  it 
is  returnable;  that  the  Act  of  1803,  which  first 
allowed  appeals  to  this  court,  declared  that 
they  should  be  subject  to  the  same  rules,  regu- 
lations and  restrictions  as  are  prescribed  in 
law  in  writs  of  error.  These  principles  have 
received  the  unanimous  approval  of  this  court, 
and  have  been  acted  upon  in  a  large  number  of 
cases  not  reported,  besides  several  reported 
cases  not  here  mentioned.  And  the  court  has 
never  hesitated  to  act  on  this  rule  whenever 
it  has  appeared  from  the  record  that  the  case 
came  within  it,  although  no  motion  to  dismiss 
was  made  by  either  party.  In  fact,  treating  it 
as  a  matter  involving  the  jurisdiction  of  the 
court,  we  cannot  do  otherwise. 

In  the  case  of  U.  S.  v.  Curry,  Chief  Justice 
Taney,  answering  the  objection  that  the  rule 
was  extremely  technical,  replied,  that  nothing 
could  be  treated  by  this  court  as  merely  tech- 
nical, and  for  that  reason  be  disregarded,  which 
3x1*]  *was  prescribed  by  Congress  as  the  mode 
of  exercising  the  court's  appellate  jurisdiction. 
We  make  the  same  observation  now,  and  add, 
that  it  is  better,  if  the  rule  is  deemed  unwise 
or  inconvenient,  to  resort  to  the  Legislature 
for  its  correction,  than  that  the  court  should 
depart  from  its  settled  course  of  action  for  a 
quarter  of  a  century. 

We  are  of  opinion  that  the  present  case  falls 
within  the  principle  of  these  decisions.  The 
only  appeal  that  this  record  shows  to  have  been 
either  asked  for  or  allowed,  was  that  of  May 
26,  1860.  The  transcript  was  not  filed  during 
the  term  next  succeeding  the  allowance  of  this 
appeal,  nor  until  January,  1866. 

Two  grounds  are  assigned  as  taking  the  case 
out  of  the  rule  we  have  stated. 

1.  It  is  said  that  the  appeal  of  1860  was  not 
perfected  until  the  bond  was  given  under  the 
order  of  November  14,  1865,  and  that  until 
this  was  done,  there  was  in  fact  no  appeal 
which  required  the  transcript  to  be  filed. 

The  answer  to  this  is,  that  the  prayer  for  the 
appeal,  and  the  order  allowing  it,  constituted 
a  valid  appeaL    The  bond  was  not  essential  to 


it.  It  could  have  been  given  here,  and  cases 
have  been  brought  here  where  no  bond  was  ap- 
proved by  the  court  below,  and  the  court  ha» 
permitted  to  the  appellant  to  give  bond  in  this 
court  Ex  parte  Milwaukee  R.  Co.  5  Wall.  188, 
18  L.  ed.  676.  In  the  case  of  Seymour  v. 
Freer,  5  Wall.  822,  18  L.  ed.  564,  the  Chief  Jus- 
tice says,  that  if,  through  mistake  or  accident, 
no  bond  or  a  defective  lx)nd  had  been  filed,  this 
court  would  not  dismiss  the  appeal,  but  would 
permit  a  bond  to  be  given  here.  And  in  all 
cases  where  the  government  is  appellant,  no 
bond  is  required.  It  is  not,  therefore,  an  in- 
dispensable part  of  an  appeal  that  a  bond 
should  be  filed;  and  the  appeal  in  this  case  must 
be  held  as  taken  on  the  26th  day  of  May,  18G0. 

It  is  insisted  that  this  view  is  in  conflict  with 
the  case  of  The  Dos  Hermanos,  10  Wheat.  306. 
We  do  not  think  so.  While  the  argument  of 
counsel  on  the  merits  in  that  case  is  fully  re- 
ported, *we  have  nothing  from  them  on  [*3i3 
the  motion  to  dismiss.  The  opinion  of  the- 
court  states  that  the  question  made  was, 
whether  the  appeal  was  in  due  time,  and  this 
is  answered  by  saying,  it  was  prayed  and  al- 
lowed within  five  years  from  the  date  of  the 
decree.  The  appeal  was,  therefore,  taken  in 
due  time.  It  is  further  said,  that  the  fact  that 
the  bond  was  given  after  the  expiration  of  the 
five  years,  did  not  vitiate  the  appeal.  This  is 
in  full  accord  with  what  we  have  just  stated. 
The  bond  may  be  given  with  effect  at  any  time 
while  the  appeal  is  alive.  There  is  no  question 
made  in  the  present  case  about  the  appeal 
being  taken  within  time.  It  was  taken  in 
time.  But  the  record  was  not  filed  in  the  court 
in  time  to  save  the  appeal;  and  that  question 
was  not  made  or  thought  of  in  The  Dos  Her- 
manos Case.  It  is  perfectly  consistent  with  all 
that  we  know  of  that  case  and,  indeed,  prob- 
able, that,  though  the  taking  of  the  appeal 
was  delayed  until  near  the  expiration  of  the 
five  years,  and  filing  the  bond  until  after  that 
period,  the  transcript  was  filed  at  the  next 
term  after  the  appeal  was  taken. 

2.  It  is  next  insisted  that  a  new  appeal  was 
taken  by  the  proceedings  of  the  14tn  Novem* 
her,  1865. 

This,  however,  is  in  direct  contradiction  of 
the  record.  The  petition  of  appellants,  after 
reciting  the  former  decree  and  the  order  allow- 
ing the  appeal  of  May  26,  1860,  and  the  death 
of  some  of  the  plaintiffs  in  the  suit,  and  that 
no  appeal  bond  had  been  given,  concludes  aa 
follows:  ''Your  petitioners  now  appear,  and 
pray  Your  Honors  to  allow  them  to  become 
parties  to  said  appeal,  and  to  perfect  the  same 
by  now  entering  into  a  bond  for  the  appeal.'^ 
And  the  order  made  is,  "that  said  petitioners 
have  leave  to  perfect  said  appeal,  so  allowed  at 
the  June  Term,  1859,  of  this  court,  by  giving 
bond,  etc."  The  only  appeal  referred  to  in  the 
petition,  or  the  order  of  the  court,  is  the  ap- 
peal allowed  May,  1860,  and  no  language  is 
used  in  either  which  refers  to  a  new  appeal,  or 
which  ii  consistent  with  such  an  idea. 

It  is  true  that  the  citation  speaks  of  the  al- 
lowance of  the  appeal  as  obtained  at  the  Octo- 
ber Term,  1865,  but  this  recital  does  not  prove 
that   an    appeal   was   then   allowed,    when    it 
"stands  unsupported  by  the  record.    Still  [*3i3 
less  can  it  be  permitted  to  contradict  what  thi 
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record  states  to  have  been  done  on  that  sub- 
ject, at  that  time. 

In  the  case  of  U.  S.  v.  Curry,  the  same  facts 
almost  precisely  were  relied  on  as  constituting 
a  s^rcond  appeal,  that  exist  in  this  case,  includ- 
ing the  misrecital  in  the  citation.  But  the 
<^urt  says,  "that  after  very  carefully  consider- 
ing the  order,  no  just  construction  of  its  lan- 
guage will  authorize  us  to  regard  it  as  a  second 
appeal.  The  citation,  which  afterwards  issued 
in  August,  1847,  calls  this  order  an  appeal,  and 
spoaks  of  it  as  an  appeal  granted  on  the  day  it 
bears  date.  But  this  description  in  the  citation 
cannot  change  the  meaning  of  the  language 
usod  in  the  order."  That  is  precisely  the  case 
before  us,  and  we  think  the  ruling  a  sound  one. 

The  appeal  must,  for  these  reasons,  be  dis- 
iui<!«ed.  But,  we  may  add,  that  for  anything 
we  have  been  able  to  discover  in  this  record, 
the  appellants  have  the  same  right  now,  what- 
ever they  may  be,  to  take  a  new  appeal,  that 
tiiey  had  in  November,  1865,  when  the  unsuc- 
cessful effort  was  made  to  revive  the  first  one. 


CHARLES  N.  TYLER,  Plff.  in  Err., 

V. 

THE  CITY  OF  BOSTON. 

(See  S.  C.  7  Wall.  327-331.) 

Patent  for  new  combinations,  what  should  state 
— meaning  of  "equivalent"— question  of  fact. 

A  patent  for  a  dlscoverr  of  a  new  substance  by 
aienns  of  coemfcal  combiDatlons  of  known  ma- 
terials, should  state  the  component  parts  of  the 
new  manufacture  claimed  with  clearness  and  pre- 
cision. 

The  term  "equivalent"  when  used  with  regard 
to  the  chemical  action  of  such  fluids  as  can  be  dls- 
covt*red  only  by  experiment,  means  equally  sood. 

Whether  one  compound  of  given  proportions  Is 
«iil«tantlally  the  same  as  another  varying  in  the 
prc»l>ortlons,  or  substantially  different,  is  a  ques- 
tion of  fact  for  the  jury. 

[No. 


Annied  Jan.  18,  1860. 


51.1 
Decided  Feb.  1,  1869. 


Iy  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

This  action  was  brought  in  the  court  below 
bv  the  plaintiff  in  error  to  recover  damages 
for  an  alleged  infringement  of  patent.  Judg- 
ment having  been  rendered  in  that  court  for 
the  defendant,  the  plaintiff  sued  out  this  writ 
of  error. 

The  case  is  fully  stated  by  the  court. 

>Iessrs.  J.  E.  liaynadier  and^C.  Browne,  for 
plaintiff  in  error: 

The  court  charged  the  jury  that  the  claim 
was  confined  to  a  compound  composed  of  equal 
parts,  in  bulk,  of  the  mineral  oils  used,  and 
«(|ual  parts,  in  bulk,  of  fusel  oil,  and  to  such 
other  compounds  of  the  mineral  oils  and  fusel 
oil  in  which  the  proportionate  bulks  of  the  two 
oiU  were  the  same  substantially,  and  this 
without  regard  to  the  kind  of  mineral  oil  that 
wa4  used. 

It  is  respectfully  submitted  that  this  con- 
struction is  erroneous;  that  the  proportionate 
bulks  specified  are  applicable  only  to  the 
particular  kind,  grade  or  density  of  kerosene, 

Note. — Distinction  between  Inventions  and  proc- 
^mat%  I  when  latter  patented — see  noie  to  Corning  v. 
Burden,  14  U  «d.  U.  S.  C83. 

7  Wall. 


and  the  particular  kind  of  fusel  oil  whose  pro- 
portionate bulks  in  the  compound  are  stated, 
and  when  any  other  grade  or  densitv  of  kero- 
sene or  any  other  of  the  mineral  oils  or  any 
of  the  various  grades  of  the  other  mineral  oils 
or  any  other  kind  of  fusel  oil  are  to  be  used, 
their  bulks  are  to  be  determined  b^  determin- 
ing: 1,  what  bulk  of  the  given  mineral  oil  is 
necessary  to  give  equivalent  effects  to  a  given 
bulk  of  the  particular  kind  of  kerosene  whose 
proportionate  bulk  is  stated;  and  2,  what  bulk 
of  the  given  fusel  oil  is  necessary  to  give  the 
equivalent  effects  to  a  ^ven  bulk  of  the  partic- 
ular kind  of  fusel  oil  whose  proportionate 
bulk  is  stated. 

The  court  below  seems  to  have  felt  obliged 
to  construe  the  claims  as  for  equal  parts  of 
naphtha  and  fusel  oil,  because  of  the  rule  of 
law  settled  in  Wood  v.  Underbill,  5  How.  1, 
and  the  general  rule  that  the  patent  is  to  be 
upheld  if  it  can  be  reasonablv  done. 

This  construction,  "although  adopted  in  ac- 
cordance with  the  rule  that  the  patent  is  to  be 
construed,  if  possible,  so  as  to  give  the  patentee 
the  benefit  of  his  invention,  practically  pre- 
vents the  patentee  from  deriving  any  benefit 
from  his  invention,  except  as  to  the  particular 
compound  consisting  of  substantiallv  equal 
parts  of  kerosene  and  crude  fusel  oil;  for  a 
compound  composed  of  equal  parts  of  naphtha 
and  crude  fusel  oil  is  worthless  as  a  burning 
fiuid,  because  of  the  large  excess  of  fusel  oil. 

The  court  below  was  in  error  in  instructing 
the  jury  that  the  substantial  samenesses  or  dif- 
ferences depended  upon  the  slight  or  great  vari- 
ations in  the  proportions  of  the  ingredients. 

Winans  v.  Denmead,  15  How.  3^. 

The  case  of  Allen  v.  Hunter,  6  McLean,  313, 
decides  (what  may  be,  perhaps,  regarded  as 
undoubted  law)  that  when  the  compound  com- 
plained of  is  composed  of  a  substituted  ingre- 
dient, ^'having  the  same  qualities  and  produc- 
ing the  same  result,''  it  is  an  infringement. 
Under  this  rule  it  would  seem  beyond  doubt 
that  plaintiff  would  have  recovered  on  his  evi- 
dence in  this  case  (as  to  all  these  oils  being  the 
same  except  in  density,  and  that  the  bulk  of 
naphtha  to  be  used  as  a^ substitute  for  a  given 
bulk  of  kerosene,  and  necessary  to  produce  the 
same  result,  was  well  known)  had  naphtha  not 
been  mentioned  in  his  specification,  on  the 
ground  that  seventy  two  parts  of  naphtha  was 
a  well  known  'substitute  for  twenty-eight  parts 
of  kerosene,  having  the  same  qualities  and  pro- 
ducing the  same  result.  But  upon  what  principle 
can  the  fact  that  he  has  mentioned  naphtha  in 
his  specification  as  a  substitue  for  kerosene 
(thereby  stating  only  what  was  perfectly  well 
known)  prevent  his  recovering  against  the  use 
of  a  compound  which  is  in  law  the  same  com- 
pound of  which  his  patent  purports  to  give 
nim  the  monopoly? 

Mr.  James  B.  Robb,for  defendant  in  error: 

The  language  used  by  the  patentee  in  de- 
scribing his  invention  and  the  manner  of  com- 
pounding the  same,  is  full,  clear  and  exact,  in 
view  of  the  construction  adopted  by  the  court 
below,  but  to  give  it  the  construe cion  contended 
for  by  the  plaintiff,  the  obvious  intent  of  the 
terms  used  must  be  disregarded,  and  the  same 
word  must  also  be  taken  in  different  senses  in 
the  same  sentence;  that  is,  the  word  ''quan- 
tity"   when    used   in   reference   to   fusel   oil, 
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alcohol  or  kerosene,  means  measure;  but  when 
used  in  reference  to  naphtha  or  petroleum,  it 
must  be  taken  to  mean  weight,  against  the 
manifest  intention  of  the  patentee  when  the 
specification   was   drawn. 

"Words  are  not  to  be  distorted  so  as  to  af- 
fect what  may  be  supped  to  have  been  the 
intention  of  the  one  using  them;  but  they  are 
to  have  a  reasonable  construction  connected 
with  the  sentence  in  which  used." 

Allen  y.  Hunter,  6  McLean,  307. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  plaintiff  claims  to  have  discovered  a  new 
compound  substance,  being  a  combination  of 
fusel  oil  with  the  mineral  and  earthy  oils,  which 
compound  constitutes  a  burning  fiuid,  ''by 
which  term,"  he  says,  ''I  mean  a  liquid  which 
will  bum  for  the  purpose  of  illumination  with- 
out material  smoke,  in  a  lamp  with  a  small 
solid  wick,  and  without  a  chimney." 

The  first  claim  of  his  patent  (the  one  which 
the  defendant  is  charged  to  have  infringed) 
328*]  is:  *"The  compound  produced  by  the 
combination  of  the  mineral  or  earthy  oils  with 
fusel  oil  in  the  manner  and  for  the  purpose 
substantially  as  herein  set  forth,  said  com- 
pound constituting  a  new  manufacture." 

The  component  parts  of  this  new  manufac- 
ture are  described  as  ''by  measure,  crude  fusel 
oil  one  part,  kerosene  one  part."  This  com- 
bination, the  patent  states,  may  be  varied  by 
the  substitution  of  naphtha  or  crude  petroleum 
in  place  of  kerosene,  or  a  part  of  the  kerosene, 
by  an  equal  quantity  of  naphtha  or  crude  pe- 
troleum; "the  exact  quantity  of  fusel  oil  which 
is  necessary  to  produce  the  most  desirable  com- 
pound must  be  determined  by  experiment." 

Now,  a  machine  which  consists  of  a  combina- 
tion of  devices  is  the  subject  of  invention,  and 
its  effects  may  be  calculated  a  priori;  while  a 
discovery  of  a  new  substance  by  means  of 
chemical  combinations  of  known  materials  is 
empirical,  and  discovered  by  experiment. 
Where  patent  is  claimed  for  such  a  discovery, 
it  should  state  the  component  parts  of  the  new 
manufacture  claimed  with  clearness  and  pre- 
cision, and  not  leave  the  person  attempting  to 
use  the  discovery  to  find  it  out  "by  experi- 
ment." The  law  requires  the  applicant  for  a 
patent-right  to  deliver  a  written  description  of 
the  manner  and  process  of  making  and  com- 
pounding his  new  discovered  compound.  The 
art  is  new  and,  therefore,  persons  cannot  be 
presumed  to  be  skilled  in  it  or  to  anticipate  the 
result  of  chemical  combinations  of  elements 
not  in  daily  use. 

The  defendants  used  a  burning  fluid  com- 
posed of  naphtha  seventy -two  and  fusel  oil 
twenty-eight  parts;  and  expert  chemists 
proved  that  seventy-two  i)arts  in  bulk  of 
naphtha  was  the  substantial  equivalent  of 
twenty -eight   parts   of   kerosene. 

This  term  ''equivalent,"  when  speaking  of 
machines,  has  a  certain  definite  meaning,  but 
when  used  with  regard  to  the  chemical  action 
of  such  fiuids  as  can  be  discovered  only  by  ex- 
periment, it  only  means  equally  good.  But 
while  the  specification  of  the  patent  suggests 
the  substitution  of  naphtha  for  crude  pe- 
troleum, it  prescribes  no  other  proportion  than 
that  oi  equal  parts  by  measure.    The  explana- 
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tion  that  the  "kerosene  must  be  replaced  by  air 
equal  quantity  of  naphtha"  does  not  alter  ther 
case. 

The  charge  which  the  court  gave  is  a  clear 
and  intelligible  statement  of  the  principles  of 
law  which  should  govern  the  jury  in  making 
up  their  verdict.  It  said  properly,  that 
''whether  one  compound  of  given  proportions 
is  substantially  the  same  as  another  compound 
varying  in  the  proportions — •whether  [•331 
they  are  substantially  the  same  or  substan- 
tially different — is  a  question  of  fact  and  for 
the  jury." 

Under  this  instruction  the  jury  found  a  ver- 
dict for  the  defendants,  with  which  the  parties- 
must  be  content.  If  the  jury  have  erred,  the* 
remedy  is  not  in  this  court. 

Judgment  affirmed. 


THOMPSON  DEAN,  Appt., 

V. 

THOMAS  A.  NELSON  and  Wife,  and  Ben  May 

(See  S,  C.  "Thomson  v.  Dean,"  7  WalL  342- 

346.) 

Decree,  when  final. 

A  decree  which  determines  the  principal  matter 
In  controversy  between  the  parties  Is  final  altbouglk 
It  directs  certain  accounts  to  be  taken. 

[No.  433.] 
Argued  Jan.  29,  1869.      Decided  Feb.  1,  1869. 

A  PINEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  West  Tennessee. 

The  case  is  sufficiently  stated  by  the  court. 

For  the  history  and  facts  of  the  case,  see  the- 
decision  of  this  court  upon  the  merits  ini7T 
U.  S.   (10  Wall.),  168-172. 

On  motion  to  dismiss. 

Mr.  P.  Phillips,  for  appellee. 

(No  counsel  appeared  upon  this  motion  for 
appellant.) 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

We  are  asked  to  dismiss  the  appeal  in  this 
cause,  on  the  ground  that  the  decree  from, 
which  it  was  taken  was  not  final. 

On  looking  into  the  record,  we  find  that  the 
controversy  reUted  to  the  ownership  and  trans- 
fer of  204  shares  of  the  stock  of  the  Memphis 
Gas  Light  Company,  and  to  the  rights  of  the 
parties  under  contract  relating  to  the  pur- 
chase, sale  and  transfer  of  the  stock. 

•The  decree  directs  that  Dean,  the  de-  [•345 
fendant  below  and  appellant  here,  transfer 
forthwith  upon  the  books  of  the  Company,  194 
shares  of  the  stock,  to  one  of  the  plaintiffs 
below,  who  are  appellees  here,  and  ten  shares 
to  another.  It  directs,  further,  that  account 
be  taken  and  stated  as  to  the  amount  paid 
and  to  be  paid  for  the  stock,  and  as  to  divi- 
dends accrued  and  to  be  credited  under  the 
contracts  between  the  parties.  This  decree  was 
rendered  on  the  12th  of  March,  1868,  and  appeal 
was  allowed  on  the  same  day;  the  bond  was 
given  on  the  23d. 

Was  this  decree  final  for  the  purpose  of  ap- 
peal?     ^ 

NOTE.— What  is  a  "final  decree''  or  Judgment  of 
,tate  or  other  court  from  which  «J»^'  «»£y  ^ 
taken?— see  notes,  6  L.  ^^^\°'rrir*A  o^-^ 
u:  S.  1001  :  2  C.  C.  A.  879 ;  17  C  C.  A.  238 .  28 

C.  C.  A.  482.  ^^  jj   ^ 
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Tb«  eighth  rule  of  the  court,  prescribing  the 
prmctice  of  the  United  States  courts  in  equity, 
directs  that  "if  the  decree  be  for  the  perform- 
ance of  any  specific  act,  it  shall  prescribe  the 
time  within  which  the  act  shall  be  done,  of 
which  the  defendant  is  bound  to  take  notice," 
and  that,  "on  affidavit  by  the  plaintiff  of  non- 
performance within  the  prescribed  time,  the 
clerk  shall  issue  a  writ  of  attachment  against 
the  delinquent  party,  from  which  he  shall  not 
345*1  be  discharged  •unless  on  full  compliance, 
or  by  special  order  enlarging  the  time." 

In' this  case  the  decree  directs  the  perform- 
ance of  a  specific  act,  and  requires  that  it  be 
done  forthwith.  The  effect  of  the  act  when 
done  is  to  invest  the  transferees  with  all 
the  rights  of  ownership.  It  changes  the  prop- 
erty in  the  stock  as  absolutely  and  as  com- 
pletely as  could  be  done  by  execution  on  a  de- 
cree for  sale.  It  looks  to  no  future  modifica- 
tion or  change  of  the  decree.  No  such  change 
or  modification  was  possible  after  the  term, 
except  on  rehearing  or  by  bill  of  review  in  the 
circuit  court,  or  through  appeal  in  this  court. 

So  far  as  the  court  below  was  concerned,  the 
decree  in  the  case  determined  the  principal 
matter  in  controversy  between  the  parties. 
And  since  the  decree  could  not  be  changed  ex- 
cept through  a  new  and  distinct  proceeding,  it 
determined  that  matter  finally. 

Why,  then,  must  it  not  be  regarded  as  a  final 
decree  within  the  meaning  of  the  Acts  of  Con- 
gress providing  for  appeals? 

The  eighth  rule  of  practice  to  which  we 
have  referred  certainly  regards  such  a  decree 
as  that  now  under  consideration  as  final  in  re- 
spect to  the  act  to  be  performed. 

But  it  is  insisted  that  this  court  has  held 
that  no  decree  which  does  not  completely  dis- 
pose of  the  whole  cause  is  final,  and  that  this 
decree,  though  disposing  completely  of  the  con- 
trorersy  as  to  the  ownership  of  the  stock,  is 
not  final,  because  it  directs  certain  accounts  to 
be  taken. 

It  is  true  that  this  court  has  always  desired 
that  appeals  be  taken  only  from  decrees  which 
are  not  only  final  but  complete;  and  has,  upon 
one  occasion,  at  least,  directed  the  attention  of 
the  circuit  courts  to  the  expediency  and  im- 
portance of  refraining  from  making  final  de- 
cree on  any  part  of  a  cause,  however  impor- 
tant, until  prepared  to  dispose  of  it  completely. 
Suidi  a  course  would,  undoubtedly,  save  much 
inconvenience,  both  to  the  circuit  courts  and 
this  court,  and  diminish  largely  the  expense  of 
Htigation  to  suitors. 

iLod  it  may  be  true,  that  under  the  influence 
of  these  considerations  the  degree*  of  finality 
346*]  essential  to  the  right  of  appeal  *has  been 
sometimes  pushed  quite  to  the  limit  of  con- 
struction. But  we  think  that  the  current  of 
decisions  fully  sustains  the  rule  laid  down  by 
the  late  Chief  Justice  in  the  case  of  Forgay  v. 
Conrad,  and  which  we  again  declare  in  his  own 
language:  ''When  the  decree  decides  the  right 
to  the  property  in  contest,  and  directs  it  to  be 
delivered  up  by  the  defendant  to  the  complain- 
ant, or  directs  it  to  be  sold,  or  directs  the  de- 
fendant to  pay  a  certain  sum  of  money  to  the 
complainant,  and  the  complainant  is  entitled  to 
have  such  decree  carried  immediately  into  ex- 
ecution, the  decree  must  be  regarded  as  a  final 
one  to  that  extent,  and  authorizes  an  appeal 
I  W 


to  this  court,  although  so  much  of  the  bill  is. 
retained  in  the  circuit  court  as  is  necessary  for 
the  purpose  of  adjusting  by  further  decree  the 
accounts  between  the  parties  pursuant  to  the 
decree  passed." 

The  reasoning  in  the  case  just  cited  fully 
vindicates  this  rule,  in  our  judgment,  as  a 
sound  construction  of  the  Acts  of  Congress  re- 
lating to  appeals,  and  is  sustained  by  the  au- 
thority of  several  decisions.  Rav  v.  Law,  3 
Cranch,  179;  Whiting  v.  Bank  U.  S.  13  Pet.  6; 
Michoud  V.  Girod,  4  How.  505;  Orchard  v. 
Hughes,  1  Wall.  73,  17  L.  ed.  660;  Mil.  and 
Minn.  R.  Co.  v.  Soutter,  2  Wall.  440,  17  L.  od. 
860;  Withcnbury  v.  U.  S.  5  Wall.  821,  18  L. 
ed.  613. 

And  it  is  quite  clear  that  the  appeal  undor 
consideration  is  within  this  rule.  The  docr«M,' 
for  which  it  was  taken  decided  the  right  to  the 
property  in  contest,  directed  it  to  be  delivered 
by  defendant  to  complainant  by  transfer,  enti- 
tled the  complainant  to  have  the  decree  carried 
immediately  into  execution,  leaving  only  to  be 
adjusted,  accounts  between  the  parties  in  pur- 
suance of  the  decree  settling  tne  question  of 
ownership. 

It  follows  that  .the  motion  to  dismiss  must 
be  denied. 


THE  PACIFIC  INSURANCE  COMPANY,  PlfT.. 

V. 

FRANK  SOUIjE,  Collector  of  Internal  Revenue. 

(See  S.  C.  7  Wall.  433-446.) 

Income  tax,  return  of  income  in  currency — is 

obligatory. 

The  0th  section  of  the  Internal  Revenue  Act  of 
July  1.^.  1866,  is  to  be  construed  to  require  that 
the  difference  between  coined  money  and  legat 
tender  currency  shall  be  added  to  the  return  or  a 
person's  income  when  made  in  coined  money ;  and 
that  he  shall  pay  the  tax  or  duty  npon  the  amount 
thus  Increased. 

Such  tax  Is  not  a  direct  tax,  bat  a  duty  or  ex* 
else,  and  is  obligatory. 

[No.  43.] 
Argued  Jan.  14,  1869.        Decided  Feb.  1,  186!). 

IN  a  certificate  of  division  of  opinion   be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  California. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  John  A.  Wills  and  W.  0.  Bartlett,  for 
plaintiff: 

(The  following  is  an  abstract  of  an  argument 
by  Mr.  W.  O.  Bartlett,  on  the  constitutionality 
of  the  income  tax,  filed  by  Mr.  Wills) : 
Is  the  income  tax  a  capitation  taxT 

A  capitation  tax  is  thus  defined  in  Bouv.  Law 
Diet.: 

"A  poll  tax;  an  imposition  which  is  yesaiy 
laid  on  each  person,  according  to  his  estate  and 
ability." 

Dr.  Adam_  Smith,  than  whom  there  is  no 
higher  authority  on  this  subject  says: 

**The  taxes  which  it  is  intended  should  fall 
indifferently  upon  every  species  of  revenue,  are 
capitation  taxes  and  taxes  upon  consumable 
commodities.  These  must  be  paid  indifferently 
from  whatever  revenue  the  contributors  may 
possess;  from  the  rent  of  their  land,  from  the 
profits  of  their  stock,  or  from  the  wages  of 
their  labor." 
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In  England  poll  taxes  were  at  first  levied 
upon  certain  classes,  ^At  three  shillings  in  the 
pound  of  their  supposed  income;"  and  subse- 
quently upon  the  same  and  other  classes  ac- 
cording to  their  rank.  Smith,  Wealth  of  Na- 
tions, 236.  In  France,  in  1695,  the  capitation 
tax  varied  in  amount  from  about  five  cents  to 
a1>out  $400.    2  Journal  du  PUiis,  826. 

The  larger  branch  of  the  inquiry — Is  the  in- 
come a  direct  tax? — seems  to  me  to  dispose  of 
the  point  of  its  constitutionality.  Is  it  a  di- 
rect tax?  If  it  is  a  direct  tax,  whether  or  not 
it  be  a  capitation  tax,  not  being  laid  in  propor- 
tion to  the  census^  it  must  still  be  unconstitu- 
tional. 

What,  then,  is  a  direct  tax?  Dr.  Adam 
Smith  sets  forth  a  tax  upon  a  person's  revenue 
— which  is  but  another  name  for  his  income — to 
Xte  a  direct  tax.    3  Wealth  of  Nations,  331. 

J.  R.  McCuIloch  divides  his  Work  on  taxa- 
tion into  two  parts :  Part  I.,  On  Direct  Taxes, 
and  Part  II.,  On  Indirect  Taxes;  and  under 
the  head  of  direct  taxes,  he  treats  of  taxes  on 
property  and  income. 

John  Mill,  under  the  title  of  direct  taxes, 
which  are  designed  to  fall  upon  all  sources  of 
income,  says:  "Assessed  taxes,  poll  taxes,  and 
income  taxes,  are  of  this  description."  Ele- 
ments of  Political  Economy,  267. 

Say  defines  a  direct  tax  to  be,  "The  absolute 
demand  of  the  specific  portion  of  an  individuaPs 
real  or  supposed  revenue."  Political  Economy, 
466. 

John  Stuart  Mill  proceeds  to  an  elaborate 
discussion  of  the  subject  of  income  tax,  under 
the  head  of  direct  taxes.  2  Political  Economy, 
371,  382. 

Dr.  Lieber,  referring  to  the  different  modes 
of  levying  taxes,  says:  "The  first  way  is  to 
direct;  to  determine  from  the  statement  of  the 
parties  concerned,  or  from  official  information, 
the  net  income  of  persons.  This  kind  of  tax 
is  called  direct.  7  Encyclopedia  Americana, 
155. 

Taxes  are  usually  divided  into  direct  and  in- 
direct; the  former  include  assessments  made 
upon  the  real  and  personal  estate  of  the  tax 
payer  upon  his  income  or  upon  his  head.  New 
Am.  Cyclop. 

In  the  Parliamentary  debates  of  the  subject 
of  income  tax,  the  income  tax  was  always 
spoken  of  as  a  direct  tax. 

The  framers  of  the  Constitution  attached  the 
greatest  importance  to  the  provision  respect- 
ing direct  taxation,  and  they  adopted  it  under- 
fltandingly. 

The  framers  of  the  Constitution  considered: 

First.  A  tax  on  land  to  be  a  direct  tax. 

Second.  A  general  assessment  on  property  to 
be  a  direct  tax. 

I  then  expect  to  establish  by  legal  decisions. 

Third.  That  if  a  tax  on  land  be  a  direct  tax, 
x)T  if  a  general  assessment  on  property  be  a  di- 
rect tax,  it  follows,  as  an  unavoidable  conse- 
quence, that  the  income  tax  is  a  direct  tax. 

See  "The  genuine  information  delivered  to 
the  Legislature  of  the  State  of  Maryland,  rela- 
tive to  the  proceedings  of  the  General  Conven- 
tion held  at  Philadelphia  in  1787,  by  Luther 
Martin,  Esq.,  Attorney-General  of  Maryland, 
4ind  one  of  the  delegates  in  the  said  Conven- 
tion, "from  which  it  appears  that  direct  tax- 
ation was  "either  a  capitation  on  their  heads  or  ] 
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an  assessment  on  their  property."    Ibid.  1,  p. 
368.  . 

In  the  celebrated  carriage  case,  Hylton  v.  U. 
S«  3  Dall.  174,  Mr.  Hamilton  appeared  for  the 
government,  and  in  the  course  of  his  argument 
he  mentioned  as  taxes  which  were  to  be  consid- 
ered direct  taxes,  capitation  taxes,  taxes  on 
land,  and  buildings,  and  general  assessment. 

Samuel  Dexter  was  in  Congress  in  17$I4, 
when  arose  the  first  discussion  in  that  body,  sm 
to  what  constitutes  direct  taxation.  Mr.  Dex- 
ter said  he  "Thought  that  a  general  tax  on  all 
taxable  property  was  a  direct  tax,  because  it 
was  paid  without  being  repaid  by  the  consum- 
er."    Annals  of  Congress,  1793-1795^ 

In  an  early  case  (1706),  the  court  laid  down 
the  doctrine  that  a  tax  on  land  is  a  direct  tax, 
in  the  following  emphatic  terms:  "Both  in 
theory  and  practice,  a  tax  on  land  is  a  direct 
tax.    Hylton  v.  U.  S.  supra. 

"A  tax  on  land  is  a  direct  tax,  and  being  un- 
apportioned  according  to  the  census,  it  is  con- 
sequently unconstitutional  and  void." 

9  Mass.  372;  1  Ashm.  136;  11  Wend.  298; 
17  Wend.  402;  Washb.  Real  Prop.  2572,  and 
cases  there  cited. 

In  the  case  of  Almy  v.  California,  24  How. 
174,  16  L.  ed.  640,  the  Supreme  Court  of  the 
United  States  held  that  a  tax  or  duty  on  a  bill 
of  lading,  although  differing  in  form  from  a 
duty  on  the  article  shipped,  is  in  substance  the 
same  thing;  and  that  a  law  prohibiting  a  tax 
on  the  article  shipped,  by  necessary  implica- 
tion, prohibits  a  tax  on  the  bill  of  lading  of  th« 
same  article. 

The  State  of  Maryland  undertook  to  levy  a 
tax  on  the  occupation  of  an  importer,  by  re- 
quiring him  to  pay  for  a  license  to  carry  on  his 
business;  but  Chief  Justice  Marshall  decided 
that  this  was  a  tax  on  imports,  and  being  laid 
by  a  State,  was  unconstitutional  and  void. 

Brown  v.  Maryland,  12  Wheat.  429. 

If  the  doctrine  on  which  the  income  tax  is 
founded  is  correct;  if  the  United  States,  being 
prohibited  from  laying  an  unapportioned  tax 
on  land,  can  lay  it  on  the  income  of  the  land; 
then,  by  parity  of  reasoning,  the  States,  which 
are  prohibited  from  taxing  imports  and  ex- 
ports, may  lay  a  tax  on  any  amount  on  all  in- 
comes, derived  from  imports  and  exports. 

12  Wheat.  439;  2  Pet.  449;  12  Wheat.  436; 
4  Wheat.  316;  Hylton  v.  U.  8.  3  Dall.  171. 

In  the  debate  on  the  provision  of  the  Consti- 
tution relating  to  direct  taxation,  in  the  Feder- 
al Convention,  Oliver  Ellsworth  said:  "The 
sum  allotted  to  a  State  may  be  levied  without 
difficulty  according  to  the  plan  used  by  the 
State  in  raising  its  own  supplies."  5  Elliott, 
Debates,  305. 

In  the  Vir^nia  Convention,  which  ratified 
the  Constitution,  Governor  Randolph  said  of 
the  direct  tax  by  the  General  Government:  "It 
must  be  clearly  laid  on  the  most  productive  ar- 
ticle in  each  particular  State.  .  .  .  Were 
the  tax  laid  on  one  uniform  article  throughout 
the  Union,  its  operation  would  be  oppressive 
on  a  considerable  part  of  the  people."  3  El- 
liott, Debates,  121,  122. 

Fortunately,  we  have  the  opinion  of  John 
Marshall  on  this  provision  of  the  Constitution. 
It  was  expressed  very  fully  in  the  Virginia  Con* 
vention,  called  to  ratify  the  Constitution,  and 
it  accords  with  that  of  Mr.  Ellsworth  and  that 
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of  Governor  Randolph,  and  Is  entirely  at  vari- 
mnce  wkh  the  views  which  I  have  criticised,  of 
Che  judges  in  the  Hylton  Case. 

In  the  debate  on  the  provision  relating  to  di- 
rect taxes,  James  Monroe  had  asked:  '^Vhat 
mre  the  objects  of  direct  taxation!  .  .  .  Will 
the  taxes  be  laid  on  land?  ...  A  very 
considerable  part  of  the  community  would  es- 
cape. .  .  .  What  is  the  extent  of  the  power 
of  laying  and  collecting  direct  taxes  T  Does  it 
not  give  to  the  United  States  all  the  resources 
of  the  individual  States?"  3  Elliott,  Debates, 
215.  Judge  Marshall  said,  in  answer:  '*Where 
is  the  absurdity  of  having  thirteen  revenues? 
Will  they  dash  with  and  injure  each  other? 
If  not,  why  cannot  Congress  make  thirteen  dis- 
tinct laws,  and  impose  the  taxes  on  the  general 
objects  of  taxation  in  each  State,  so  as  that  all 
persons  of  the  society  shall  pay  equally,  as 
they  ought?"    Ibid.  235. 

Mr.  Edison  followed  John  Marshall  in  the 
debate,  and  he  said: 

''It  has  been  said  that  ten  men  deputed  from 
this  State,  and  others  in  proportion  from  other 
States,  will  not  be  able  to  adjust  direct  taxes 
so  as  to  accommodate  the  various  citizens  in 
thirteen  States.  I  confess  I  do  not  see  the 
force  of  this  observation.  ...  If  the  Gen- 
eral Government  were  tied  down  to  one  object, 
I  confess  the  objection  would  have  some  force 
in  it. 

But  if  this  be  not  the  case,  it  can  have  no 
weight.  If  it  should  have  a  general  power  of 
direct  taxation,  they  could  select  tne  most 
proper  objects,  and  distribute  the  taxes  in 
such  a  maner  as  that  they  should  fall  in  a  due 
degree  on  every  member  of  the  community. 
They  will  be  Umited  to  fix  the  proportion  of 
each  State,  but  they  must  raise  it  in  the  most 
convenient  and  satisfactory  manner  to  the 
pubUc"    Ibid.  253,  254,  255. 

On  a  subsequent  day  Mr.  Madison  said: 

'The  most  proper  articles  will  be  selected  in 
each  State.  If  one  article  in  any  State  should 
be  deficient,  it  will  be  laid  on  another  article." 
Ibid.  307. 

Patrick  Henry  pointedly  asked: 

**I>oe8  the  honorable  gentleman  mean  that 
the  thirteen  States  will  have  thirteen  different 
tax  Uws  ?"    Ibid.  327. 

Mr.  Madison,  in  reply,  said: 

*'It  has  been  amply  proved  that  the  General 
Government  can  lay  taxes  as  conveniently  to 
the  people  as  the  state  governments,  by  imitat- 
ing the  state  systems  of  taxation."    Ibid.  329. 

And  Mr.  George  Nicholas,  also  in  reply  to 
BIr.  Henry,  said: 

"Had  taxes  been  uniform,  it  would  have 
been  universally  objected  to;  for  no  one  object 
could  be  selected  without  involving  great  in- 
conveniences and  oppressions."    Ibid.  457. 

Mr.  George  Madison  remarked  that  The 
General  Government  was  not  precluded  from 
laying  the  proportion  of  any  particular  State 
on  any  species  of  property  they  might  think 
proper."    Ibid.  459. 

Mr.  W.  M.  Evartt,  Atty-Gen.  for  defendants: 

It  was  clearly  the  object  of  the  last  subdi- 
vision of  the  9th  section  of  the  Act  of  Congress 
of  July  13,  1866  (SUt.  at  L.  for  1865-6,  p.  147), 
to  compel  parties  to  pay  the  legal  percentage 
on  their  incomes,  estimating  them  at  their 
value  in  the  legal  tender  currency;  else  why, 
7  Waxx.  U.  S.,  Book  19. 


in  deise  of  refusal  to  declare  in  which  currency 
the  income  return  is  made,  should  the  assessor 
be  entitled  to  disr^ard  the  return,  and  exact, 
over  and  above  the  regular  income  tax,  a  pen- 
alty of  twenty-five  per  cent.?  And,  secondly, 
why  are  "the  lists,  required  by  law  to  be  fur- 
nished to  collectors,  by  assessors,"  required  "in 
all  cases  to  contain  the  several  amounts  of 
taxes  assessed,  estimated  or  valued  in  legal  cur- 
rency  only?"  This  is  evident  from  other  pro- 
visions of  the  Internal  Revenue  Law.  Thus,  by 
section  20,  of  Act  of  June  30,  1864,  as  amend- 
ed by  Act  of  July  13,  1866  ( Stat,  at  L.  for  1865, 
1866,  p.  103),  as  soon  as  the  assessment  has  be- 
come perfect,  the  assessor  is  to  make  out  the 
list  and  send  it  to  the  collector,  and  this  list 
is  the  guide  of  the  collector,  in  the  collec- 
tion of  the  tax;  and  by  section  34  pf  same 
Act  as  amended  (Stat,  at  L.  for  1865  and  1866, 
p.  110),  the  collector  is  charged  with  the 
amount  of  taxes  as  stated  on  the  lists,  and 
credited  with  the  amount  of  his  collection. 

It  is  difficult  to  see  how  the  learned  judge 
who  held  that  the  law  of  July  13,  1866,  required 
that  the  difference  between  coined  money  and 
legal  tender  money  must  be  added  to  the  return 
when  made  in  coin  money,  and  that  the  party 
must  pay  the  tax  or  duty  upon  the  amount  thus 
assessed,  could  also  hold  that  the  second,  third, 
fourth  and  fifth  questions  set  forth  in  Uie  cer- 
tificate "occurred"  in  this  case.  For,  taking 
the  affirmative  of  the  proposition  just  stated  as 
correct,  and  applying  it  to  the  conceded  facts 
of  the  case,  the  only  question  presented  (inde- 
pendently of  those  numbered  six  and  seven),  is, 
whether  a  tax  legally  assessed  against  the 
plaintiff  amounting  to  $7,365,  could  be  satis- 
fied by  the  payment  of  $5,836. 

The  Act  of  July  11,  1862  (12  SUt.  at  L.  p. 
532),  confers  no  such  right  as  is  claimed  by  the 
plaintiff  in  this  suit. 

The  tax  due  from  the  defendant  in  this  case 
was  $7,365.68,  which  the  defendant  refused  to 
pay  otherwise  than  by  a  tender  of  $5,836.75  in 
^gal  tender  currency.  It  is  clear  that  the 
plaintiff  has  been  assessed  according'  to  law, 
provided  the  law  be  constitutional.  But  what 
objection  can  be  urged  against  the  power  of 
Congress  to  compel  all  parties  in  making  their 
returns  to  state  their  income,  not  in  com  dol- 
lars, but  in  dollar  treasury  notes? 

The  tax  on  incomes  is  not  a  "direct  tax^ 
within  the  meaning  of  the  Constitution,  and  is 
not  subject  to  the  rule  of  apportionment  pre- 
scribed by  article  I.,  section  2,  of  the  Constitu- 
tion. 

The  case  of  Hylton  v.  U.  S.  3  Dall.  171,  seems 
conclusive  on  the  point  here  raised. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  an  action  to  recover 
back  certain  taxes  upon  its  business  and  in- 
come which  it  had  paid  to  *the  defend-  [*44< 
ant  upon  compulsion  and  under  protest.  The 
defendant  demurred  to  the  plaintiff's  com- 
plaint. Upon  the  argument  of  the  demurrer, 
the  opinions  of  the  judges  of  the  circuit  court 
were  opposed  upon  seven  questions,  which  are 
set  forth  in  the  record.  According  to  the  view 
which  we  take  of  the  case,  it  will  be  sufficient 
to  answer  two  of  them.  They  oover  the  entire 
7  97 


433-446 


SUPBEHE    COUBT   OF   THE   UNITED    STATES. 


Dec.  Tkeu, 


grounds  of  the  controversy  between  the  par- 
ties, and  their  determination  will  be  conclusive. 

They  are  the  first  and  the  sixth.    The  first  is : 

"Whether  that  portion  of  the  ninth  (9th)  sec- 
tion of  the  Act  of  Congress,  approved  July  13, 
1866,  entitled  'An  Act  to  Reduce  Internal  Tax- 
ation,' and  to  amend  an  Act,  entitled  'An  Act 
to  Provide  Internal  Revenue  to  Support  the 
Government,  to  pay  Interest  on  the  Public  Debt, 
and  for  Other  Purposes/  approved  June  30, 
1864,  and  Acts  amendatory  thereof,  which  pro- 
vides as  follows,  to  wit: 

'That  it  shall  be  the  duty  of  all  persons  re- 
quired to  make  returns  or  lists  of  income,  and 
articles  or  objects  charged  with  an  internal  tax, 
to  declare  in  such  returns  or  lists,  whether  the 
several  rates  and  amounts  therein  contained 
are  stated  according,  to  their  values  in  legal 
tender  currency,  or  according  to  their  values  in 
coined  money;  and  in  case  of  neglect  or  refu- 
sal so  to  declare,  to  the  satisfaction  of  the  as- 
sistant assessor  receiving  such  returns  or  lists, 
such  assistant  assessor  is  hereby  required  to 
make  returns  or  lists  for  such  persons  neglect- 
ing or  refusing,  as  in  cases  of  persons  neglect- 
ing or  refusing  to  make  the  returns  or  lists  re- 
quired by  the  Acts  aforesaid,  and  to  assess  the 
duty  thereon,  and  to  add  thereto  the  amount 
of  penalties  imposed  by  law  in  cases  of  such 
neglect  or  refusal.  And  whenever  the  rates 
and  amounts  contained  in  the  returns  or  lists, 
as  aforesaid,  shall  be  stated  in  coined  money,  it 
shall  be  the  duty  ef  each  assessor,  receiving 
the  same,  to  reduce  such  rates  and  amounts  to 
their  equivalent  in  legal  tender  currency,  ac- 
cording to  the  value  of  such  coined  money  in 
said  currency,  for  the  time  covered  by  said  re- 
turns. And  the  lists  required  by  law  to  be  fur- 
nished to  collectors,  by  assessors,  shall,  in  all 
eases,  contain  the  several  amounts  of  taxes  or 
duties  assessed,  estimated  or  valued  in  legal 
tender  currency  only — is  to  be  construed  as 
merely  providing  a  rule  as  to  the  currency  in 
which  accounts,  returns  and  lists  are  to  be  stat- 
ed, with  a  view  to  uniformity  in  keeping  the 
44a*]  accounts  of  internal  revenue  *or  whether 
it  is  to  be  construed  as  denying  to  a  person 
who  has  received  in  coined  money,  incomes  or 
other  moneys  subject  to  tax  or  duty,  the  right 
to  return  the  amount  thereof  in  the  currency  in 
which  it  was  actually  received,  and  to  pay  the 
tax  or  duly  thereon  in  legal  tender  currency, 
and  be  construed  to  require  that  the  difference 
between  coined  money  and  legal  tender  cur- 
rency shall  be  added  to  his  return,  when  made 
in  coined  money,  and  that  he  shall  pay  the  tax 
or  duty  upon  the  amount  thus  increased." 

We  think  there  can  be  no  doubt  as  to  the 
proper  solution  of  this  question.  A  brief  an- 
alysis of  the  provisions  of  the  statute  which 
bear  upon  the  subject,  will  be  sufficient  to  main- 
tain the  conclusion  at  which  we  have  arrived. 

1.  The  person  making  the  return  is  required 
to  declare  whether  the  amounts  set  forth  in  it 
are  stated  according  to  their  value  in  legal  cur- 
rency or  in  coined  money. 

2.  If  he  fail  to  do  so,  he  is  subjected  to  a 
penalty,  and  the  assessor  is  required  to  make 
the  returns  for  him. 

3.  The  list,  with  all  the  amounts  therein 
stated,  according  to  their  values  in  legal  ten- 
der currency,  is  to  be  placed  by  the  assessor  in 
the  hands  of  the  oollector* 
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4.  The  assessor  («tc)  is  charged  with  the  ag- 
gregate amount  and  credited  with  his  coUectious 
and  otherwise,  as  is  provided  by  the  statute. 

5.  The  taxes  are  made  a  lien,  and  in  default 
of  payment,  property  is  to  be  seized  and  sold 
by  the  collector.  Both  personal  and  real  estate 
are  liable.  Full  directions  are  given  for  the 
conduct  of  the  proceedings. 

The  meaning  of  the  statute,  examined  by  its 
own  light,  is  so  clear  that  argument  or  illustra- 
tion  is  unnecessary.  It  was  the  object  of  Con- 
gress to  provide  a  uniform  basis  of  taxation,  in 
order  to  secure  uniformity  in  the  burdens  im- 
posed. "Equality  is  equity."  According  to  the 
theory  of  the  plaintiff,  it  had  a  right  to  have 
the  assessment  made  upon  the  amounts  re- 
ceived in  coin,  and  to  pay  in  currency,  while 
others,  whose  receipts  were  in  currency,  were 
to  be  taxed  upon  that  basis,  and  to  pay  in  the 
same  medium  as  the  plaintiff.  Such  a  result 
would  be  subversive  of  the  'plainest  prin-  [*443 
ciples  of  reason  and  justice.  It  cannot  be  sup- 
posed that  such  was  the  intention  of  those  who 
framed  the  law.  Certainly  nothing  in  its  lan- 
guage would  warrant  the  construction  contend- 
ed for. 

WTiere  the  power  of  taxation,  exercised  by 
Congress,  is  warranted  by  the  Constitution,  as 
to  mode  and  subject,  it  is,  necessarily,  unlimit- 
ed in  its  nature.  Congress  may  prescribe  the 
basis,  fix  the  rates,  and  require  payment  as  it 
may  deem  proper.  Within  the  limits  of  the 
Constitution  it  is  supreme  in  its  action.  No 
power  of  supervision  or  control  is  lodged  in 
either  of  the  other  departments  of  the  govern- 
ment. 

To  this  question  it  must  be  answered,  that 
the  statute  did  deny  to  the  plaintiff  the  right 
to  have  the  assessment  maae  otherwise  than 
as  it  was  made  by  the  assessor;  and  that  it  re- 
quired the  plaintiff  to  pay  the  amount  of  the 
taxes  set  forth  in  the  Ust  delivered  by  the 
assessor  to  the  collector,  and  which  was  paid 
by  the  plaintiff,  under  protest,  as  appears  by 
the  record. 

II.  The  sixth  question  is: 

**Whether  the  taxes  paid  by  the  plaintiff,  and 
sought  to  be  recovered  back  in  this  action,  are 
not  direct  taxes,  within  the  meaning  of  the 
Constitution  of  the  United  States." 

In  considering  this  subject,  it  is  proper  to  ad- 
vert to  the  several  provisions  of  the  Constitu- 
tion.relating  to  taxation  by  Congress. 

"Representatives  shall  be  apportioned  among 
the  several  States  which  shall  be  included  in 
this  Union,  according  to  their  respective  num* 
bers,"  etc.     Art.  1,  §  2. 

"Congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defense  and 

general   welfare  of  the  United  States;  but  all 
uties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States."    Art.  1,  S  8. 

"No  capitation  or  other  direct  tax  shall  be 
laid,  unless  in  proportion  *to  the  census  [^444 
of  enumeration  hereinbefore  directed  to  be 
taken." 

"No  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  State."    Art.  1,  §  9. 

These  clauses  contain  the  entire  grant  of  the 
taxing  power  by  the  organic  law — with  the  limi- 
tations which  that  instrument  imposes. 
The  National  Government,  though  supreme 
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within  iU  own  sphere,  Is  one  of  limited  Juris- 
diction and  specific  functions.  It  has  no  facul- 
ties but  such  as  the  Constitution  has  given  it, 
either  expressly  or  incidentally  bv  necessary  in- 
tendment, Whenever  any  act  done  under  its 
sathority  is  challenged^  the  proper  sanction 
must  be  found  in  ito  charter,  or  the  Act  is 
ultra  vires  and  void.  This  test  must  be  applied 
in  the  examination  of  the  question  before  us. 
If  the  tax  to  which  it  refers  is  a  *'direct  Ux," 
it  ia  clear  that  it  has  not  been  laid  in  con- 
formity to  the  requirements  of  the  Constitution. 
It  ia,  therefore,  necessarv  to  ascertain  to  which 
of  the  categories,  named  in  the  8th  section  of 
the  1st  article,  it  belongs. 

What  are  direct  taxes,  was  elaborately  arffued 
and  considered  by  this  court  in  Hylton  v.  U.  S., 
8  Dall.  321,  decided  in  the  year  1796.  One  of 
the  members  of  the  court.  Justice  Wilson,  had 
been  a  distinguished  member  of  the  Convention 
which  framed  the  Constitution.  It  was  unani- 
mously held,  by  the  four  justices  who  heard  the 
argument,  that  a  tax  upon  carriages,  kept  by 
the  owner  for  his  own  use,  was  not  a  direct  tax. 
Justice  Chase  said: 

*^  am  inclined  to  think,  but  of  this  I  do  not 
give  a  judicial  opinion,  that  the  direct  taxes 
contemplated  by  the  Constitution  are  only  two, 
to  wit:  a  capitation  or  poll  tax  simply,  without 
regard  to  property,  profession  or  any  other  cir- 
eomstance,  and  a  tax  on  land." 

Patterson,  Justice,  followed  in  the  same  line 
of  remark.    He  said: 

'T.  never  entertained  a  doubt  that  the  princi- 
445*1  P^»  I  will  not  *say  the  only,  object  the 
framers  of  the  Constitution  contemplated  as 
falling  within  the  rule  of  apportionment,  was  a 
capitation  tax  and  a  tax  on  land.  .  •  .  The 
Constitution  declares  that  a  capitation  tax  is 
a  direct  tax ;  and  both  in  theory  and  practice  a 
tax  on  land  is  deemed  to  be  a  direct  tax.  In 
this  way  the  terms  'direct  taxes,'  and  'capita- 
tion and  other  direct  tax,'  are  satisfied." 

Tlie  Tiews  expressed  in  this  case  are  adopted 
by  Chancellor  Kent  and  Justice  Story,  in  tneir 
examination  of  the  subject.  1  Kent,  Com. 
267;  Story,  Const.,  670;  Rawle,  Const.,  8;  The 
Federalist,  No.  34;  4  Tuck.  Bl.,  App.  204. 

Duties  are  defined  by  Tomlin  to  be  things  due 
and  recoverable  by  law.  The  term,  in  its  widest 
signification,  is  liardly  less  comprehensive  than 
"taxes."  It  is  applied  in  its  most  restricted 
meaning  to  customs;  and  in  that  sense  is  nearly 
the  synonym  of  "imposts."  Tomlin,  Law  Die, 
•Do^;  1  Story,  Const,  I  962;  Hylton  v.  U. 
&,  3  Dall.,  171. 

Impost  is  a  duty  on  imported  goods  and  mer- 
^andise.  In  a  larger  sense,  it  is  any  tax  or 
imposition.  Story,  Const.  Abr.  f  474.  Cowell 
•ays  it  is  distinguished  from  custom,  "because 
eustom  is  rather  the  profit  which  the  prince 
makes  on  goods  shippM  out."  Cowell,  Inter- 
preter, tit.  "Impost."  Mr.  Madison  considered 
the  terms  "duties"  and  "imposts"  in  these 
daoses  as  synonymous.  1  Story,  Const.,  669,  n. 
Jndge  Tucker  thought  "they  were  probably  in- 
traded  to  comprehend  every  species  of  tax  or 
ootribution  not  included. under  the  ordinary 
terms,  'taxes  and  excises.'" 

Excise  is  defined  to  be  an  inland  imposition, 
sometimes  upon  the  consumption  of  the  com- 
BoditT,  and  sometimes  upon  the  retail  sale; 
■oinetimea  upon  ihe  manufacturery  and  some- 
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times  upon  the  vendor.  Bateman,  Excise  Law» 
96;  1  Story  Cons^,  $  963;  1  Bl.  Com.  318;  1 
Tuck.  Bl.,  App.,  3^1. 

*The  taxiing  power  is  given  in  the  most  [*446 
comprehensive  terms.  The  only  limitations  im- 
posed are:  that  direct  taxes,  including  the  capi- 
tation tax,  shall  be  apportioned;  that  duties, 
imposts,  and  excises  shall  be  uniform;  and  that 
no  duties  shall  be  imposed  upon  articles  ex- 
ported from  any  State.  With  these  exceptions, 
the  exercise  of  the  power  is,  in  all  respects,  un- 
fettered. 

If  a  tax  upon  carriages,  kept  for  his  own  use 
by  the  owner,  is  not  a  direct  tax,  we  can  see  no 
ground  upon  which  a  tax  upon  the  business  of 
an  insurance  company  k  an  be  held  to  belong  X» 
that  class  of  revenue  chi  rges. 

It  has  been  held  that  Congress  may  require 
direct  taxes  to  be  laid  and  collected  in  the  Ter- 
ritories as  well  as  in  the  States.  Loughborough 
V.  Blake,  6  Wheat,  317. 
«The  consequeiices  which  would  follow  the  ap- 
portionment of  \he  tax  in  question  among  the 
States  and  Territories  of  the  Union,  in  the  man- 
ner prescribed  by  the  Constitution,  must  not  be 
overlooked.  They  are  very  obvious.  Where 
such  corporations  are  numerous  and  rich,  it 
might  be  light;  where  none  exist,  it  oould  not 
be  oollected;  where  they  are  few  and  poor,  it 
would  fall  upon  them  with  such  weight  as  to 
involve  annihilation.  It  cannot  be  supposea 
that  the  framers  of  the  Constitution  intended 
that  any  tax  should  be  apportioned,  the  collec- 
tion of  which  on  that  principle  would  be  at- 
tended with  such  results.  The  consequences  are 
fatal  to  the  proposition. 

To  the  question  under  consideration  it  must 
be  answered  that  the  tax  to  which  it  relates  ia 
not  a  direct  tax,  but  a  duty  or  excise;  that  it 
was  obligatory  on  the  plaintiff  to  pay  it. 

The  ot&er  questions  certified  up  are  deemed 
to  be  sufficiently  answered  by  the  answers  giv- 
en to  the  first  and  sixth  questions. 


CYRUS  PALMER,  Charles  A.  Hawley,  David' 
N.  Hawley,  W.  A.  Palmer,  O.  W.  Spencer^ 
and  G.  B.  Bradford,  Plffs.  in  Err., 

V, 

OEORQE  DOKNER. 

(See  8.  0.  7  WaU.  641,  642.) 

Citation  on  writ  of  error  signed  by  district 

judge,  void. 

Citation  on  a  writ  of  error  to  a  stste  court 
signed  ^  a  district  judge,  Is  without  authoritj  of 
law  and  of  no  effect. 

[No.  167.] 
Submitt^  Jan.  29,  1869.    Decided  Feb.  1,  1869. 

IN  ERROR  to  the  Supreme  Court  of  tba 
State  of  California. 

Action  was  brought  and  Judgment  obtained 
in  a  District  Court  of  the  State  of  California 
by  the  defendant  in  error,  for  the  possession  of 
certain  lands.'  .  The  Supreme  Court  of  that 
State  having  affirmed  said  pudgment  on  appeal^ 
the  defendant  sued  out  this  wnt  of  error. 

On  motion  to  dismiss. 

Messrs.  Geo.  C.  Tuner  and  C.  Cole,  for 
plaintiffs  in  error. 

Mr.  J.  H.  Bradley,  for  defendant  in  error. 
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SUFBEIOE   COUBT  OF   THE  UnTTED   STATES. 


Deo.  Term, 


542'']  *Mr.  Chief  Justice  Chase  delivered  the 
opinion  of  the  court: 

The  revisory  jurisdiction  of  this  court  over 
the  judgments  of  state  tribunals  is  defined  bv 
the  25th  section  of  the  Judiciary  Act  of  1789. 
It  is  there  provided  that  the  citation  must  be 
«igned  by  the  Chief  Justice  or  Judge  or  Chan- 
cellor of  the  court  rendering  or  passing  the 
judgment  or  decree  complained  of,  or  oy  a 
Justice  of  the  Supreme  Court  of  the  United 
States.  But  the  citation  in  the  case  before  us 
Mas  signed  by  a  district  judge.  This  was  with- 
out authority  of  law,  and  the  citation  was, 
therefore,  without  effect. 

The  case,  therefore,  is  not  properly  in  this 
court,  and  the  writ  of  error  must  be  dismissed. 


574'] 'THE  BALTIMORE  &  OHIO  RAILROAD 

COMPANY,  PlfTs.  in  Err., 

▼. 

JOHN  0.  HARRIS; 
and 
SAME 
▼. 
ELLEN  T.  HARRIS,  Admrz.  of  John  0.  Har- 
ris, Deceased. 

(See  S.  C.  7  Wall.  574,  575.) 

IVhat  necessary  to  make  writ  of  error  a  super- 
sedeas. 

The  lodginir  of  a  copy  of  the  writ  of  error  lo 
the  clerk's  office  within  ten  days  Is  necessary  to 
luake  the  writ  a  supersedeas. 

This  court  cannot  dispense  with  conipliaoce  with 
the  statute  in  respect  to  lodging  a  copy  for  the  ad- 
verse party. 

[Nos.  164,  348.] 

Argued  Jan.  29,  1860.     Decided  Feb.  1,  1860. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  and  judgment  ob- 
tained in  the  court  below  by  John  0.  Harris, 
against  plaintiff  in  error,  for  personal  damages. 
The  defendants  below  sued  out  a  writ  of  error 
to  this  court.  Thereafter  said  Harris  died,  and 
appearance  was  entered  in  said  oause  by  de- 
fendant in  error  as  administratrix.  Subse- 
quently, upon  a  scire  facias,  execution  was 
awarded  by  the  court  below  upon  said  judg- 
ment to  the  defendant  in  error,  whereupon  a 
•econd  writ  of  error  was  sued  out  to  this  oourt. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

On  motion  for  supersedeas.  ' 

Messrs.  J.  H.  Bradley,  and  Jas.  A.  Buchitn- 
an,  for  plaintiff  in  error: 

An  appearance  by  an  attorney  cures  all  irreg- 
ularity in  the  process. 

Knox  V.  Summers,  3  Cranch,  496;  Wood  v. 
liide,  4  Cranch,  180;  Pollard  v.  Dwight^  4 
Cranch,  421 ;  Farrar  v.  U.  S.,  3  Pet.,  460;  Buck- 
ingham ▼.  McLean,  13  How.,  161;  Carroll  v. 
Dorsey,  20  How.,  206,  15  L.  ed.  804. 

The  scire  facias  in  this  case  is  a  new  action, 
and  the  judgment  rendered  in  it  conferred  a 
new  right  upon  the  said  administratrix. 

Evans,  Pr.,  66;  Fost.  Scire  Facias  (73  Law 
Lib.,)  13,  nbte,  G,  362;  2  Inst.,  472;  Obrian  v. 
Bam,  3  Mod.,  186;  2  Tidd,  Pr.,  8th  ed.,  1268; 


2  Chit.  Archb.,  1032;  Farrnn  v.  Beresford,  10 
CI.  &  F.  319;  Giles  v.  Hutt,  1  Exch.,  704;  2 
Inst,  470;  Com.  Dig.  PI.,  3,  1.  10;  Re.x  v.  Mann, 
2  Str.  749;  and  see  Fost.  Sci.  Fa.  (73  I^w 
Lib.),  352  (304)  ;  Kemp  v.  Cook,  6  Md.,  305; 
Moore  v.  Garrettson,  6  Md.  44,  and  6  Md. 
78;  McFarland  v.  Irwin,  8  Johns.,  01;  Nesbit  v. 
Rishton,  9  Ad.  &  E.  420;  Mullikin  v.  Diivall,  7 
Gill  &  J.,  365;  Harden  v.  Campbell,  4  Gill,  29; 
Campbell  v.  Booth,  8  Md.  107;  Booth  v.  Camp- 
bell,  16  Md.,  569;  McCullough  v.  Franklin  Coal 
Co.,  21  Md.,  266. 

Messrs.  T.  J.  D.  Fuller,  and  W.  D.  Davidge, 
for  defendant  in  error: 

I.  A  writ  of  error  is  not  a  supersedeas,  unless 
served  within  ten  days  after  rendition  of  judg- 
ment 

I  Cranch,  (C.  C),  108,  180,  532;  2  Cranch, 
(C.  0,  266;  Wood  v.  Lide,  4  Cranch,  180; 
Hogan  V.  Ross,  11  How.,  294;  3  Blatchf.,  390; 
Brooks  V.  Korris,  11  How.,  204. 

II.  Appearance  did  not  cure  the  failure.  U. 
S.  V.  Yates,  6  How.  605. 

III.  If  execution  erroneously  or  improvi- 
dentl^  issue  after  a  supersedeas,  a  supersedeas 
may  issue  from  the  Supreme  Court    2  How.  74. 

The  judgment  in  this  case  is  not  one  of  such 
a  character  that  a  writ  of  error  will  lie  upon  it 

Toland  v.  Sprague,  12  Pet  300;  6  Pet  654; 
17  Johns.  484;  Stockton  v.  Bishop,  2  How.  74; 
5  Wall.  188,  18  L.  ed.  676,  9  Pet  4;  Barton  v. 
Forsyth,  5  Wall.,  109,  18  L.  ed.  619;  Brockett 
V.  Brockett,  2  How.,  240. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  for  writs  of  supersedeas  to 
the  Supreme  Court  of  the  District  of  Columbia 
to  stay  execution  upon  two  judgments  recov- 
ered in  that  court,  one  by  John  O.  Harris 
against  the  Baltimore  and  Ohio  Railroad  Com- 
pany, and  the  other  by  Ellen  T.  Harris,  as  ad- 
ministratrix of  John  O.  Harris,  against  the 
same  defendant. 

The  first  judgment  was  for  injuries  by  Harria 
when  a  pussenger  on  the  defendant's  railroad. 
The  second  was  a  judgment  upon  scire  facias 
to  revive  the  former  judgment,  abated  by  the 
death  of  Harris,  and  to  make  his  administratrix 
party  to  that  judgment,  and  to  have  execution. 

To  bring  the  first  judgment  into  this  court 
for  review,  a  writ  of  error  was  sued  out  by  the 
Railroad  Company,  and  a  suflicient  bond  for 
prosecution  was  filed  within  ten  days  after  ren- 
dition; but  no  copy  of  the  writ  of  error  ap- 
pears to  have  been  lodged  in  the  clerk's  oflice 
for  the  use  of  the  defendant  in  error. 

The  right  of  the  plaintiff  in  error  to  the  writs 
for  which  *the  motion  now  before  us  is  ['575 
made,  depends  on  the  ouestion  whether,  by  the 
proceedings  taken  in  tne  case,  the  nrit  of  er- 
ror upon  the  first  judgment  became  sui>er8edeas. 

And  this  question  is  answered  by  the  express 
words  of  the  23d  section  of  the  Judiciary  Act 
1  Stat  at  L.,  84. 

"A  writ  of  error  shall  be  a  supersedeas  and  a 
dtay  of  execution,  in  cases  only  where  the  writ 
of  error  is  served  by  a  copy  thereof  being  lodged 
for  the  adverse  party  in  the  clerk's  office  where 
the  record  remains,  within  ten  days,  Sundays 
exclusive,  after  rendering  the  judgment  and 
passing  tiie  decree  complained  of."    The  Legis- 
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Utur«  has  seen  fit  to  make  the  lodging  of  a  copy 
of  the  writ,  within  ten  days,  a  prerequisite  to 
the  operation  of  the  writ  as  a  supersedeas.  The 
cause  was  removed  from  the  inferior  court  to 
this  court,  by  the  issuing  of  the  writ,  and  tlie 
due  service  of  it  upon  the  court  to  which  it  is 
addressed ;  but  its  additional  effect,  as  a  super- 
«edeas»  depends  upon  compliance  with  the  con- 
ditions imposed  by  the  Act.  We  cannot  dis- 
pense with  that  compliance  in  respect  to  lodg- 
ing a  copy  for  the  adverse  party. 

The  motion  for  writs  of  supersedeas  in  both 
eases  must,  therefore,  be  denied;  and  as  the 
second  writ  of  error  brings  nothing  before  us, 
unless  the  writ  in  the  first  case  operated  as  a 
supersedeas  under  the  statute,  that  writ  must 
be  dismissed. 


THE  COUXTX  OF  LANE,  Plff.  in  Err., 

V. 

THE  STATE  OP  OREGON. 

(See  S.  0.  7  Wall.  71-8L) 

This  court  bound  by  state  decisions  as  to  state 
statute — U.  S.  legal  tender  notes  not  a  tender 
for  sUte  taxes— Act  of  February  25,  1862, 
relates  to  ordinary  debts. 

Where  the  circuit  court  and 'the  Supreme  Court 
of  tb»  State  have  held  that  the  Statutes  of  Orejroo 
reoulred  the  collection  of  taxes  in  frold  and  silver 
coin,  this  court  is  bound  by  such  decisions. 

The  clause  in  the  Act  of  Feb.  25.  1SC2.  malciDg 
Che  United  States  notes  a  legal  tender  for  debts, 
has  DO  reference  to  taxes  imposed  by  state  au- 
thority. 

It  relates  only  to  debts  In  the  ordinary  sense  of 
the  word  arisinir  out  of  simple  contracts  or  con- 
tracts by  specialty,  which  include  judgments  and 
reeogolsances. 

[No.  6.] 

Argued  Dec.  26,  1867,  Mar.  2,  1868.    Decided 

Feb.  8,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon. 

The  cai«e  is  stated  by  the  court. 

Mr.  George  H.  Williams,  for  plaintifT  in  er- 
ror: 

PlaintiflT  in  error  maintains  that  the  County 
of  Lane  was  not  bound  to  pay  the  sum  of  $5,- 
460.96  in  gold  and  silver  coin,  but  had  a  right 
to  pay  the  same  in  any  other  lawful  money  of 
the  United  States,  for  the  following  reasons: 

The  County  was  bound  to  pay  said  sum  to 
the  State,  out  of  the  first  money  collected  and 
paid  Into  the  County  Treasury.*  Stat,  of  Ore- 
gon. {  46,  p.  441. 

This  tender  was  made,  as  the  demurrer  ad- 
mits out  of  the  "first  money  collected  and 
paid."  as  aforesaid. 

The  taxes  are,  in  fact,  due  from  the  indi- 
riduals  assessed  to  the  State,  and  the  County 
is  only  an  agent  for  their  collection;  and  what- 
ever  the  tax  payer  had  a  right  to  pay  to  the 
County,  the  County  has  a  right  to  pay  to  the 
SUte. 

There  was  no  law  in  the  State  of  Oregon  in 

Sorrm. — State  laws  as  rules  of  decision  in  Federal 
courts— see  notes,  6  L.  ed.  U.  S.  21»0 ;  C  L.  v<\.  V. 
9.  5S4  ;  10  U  ed.  U.  8.  400 ;  11  C.  C.  A.  71 :  20 
i\  r.  A.  MX  1 
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1863  requiring  those  to  whom  the  taxes  wero 
assessed  to  pay  the  same  in  gold  and  silver 
coin,  and,  therefore,  they  had  a  right  to  pay  in 
any  lawful  money. 

Section  32,  p.  438,  Statutes  of  Oregon,  says 
that  **rhe  sheriff  shall,  in  all  cases,  pay  over 
to  the  Cotmty  Treasurer  the  full  amount  of 
state  and  school  taxes,  in  gold  and  silver  coin.*' 
Section  46,  p.  441  says:  "The  several  county 
treasurers  shall  pay  over  to  the  State  Treasui- 
er,  in  gold  and  silver  coin,  the  state  tax,"  etc. 
These  two  paragraphs  are  the  only  warrant 
found  in  the  laws  of  Oregon  for  the  proceedings 
in  this  case. 

As  to  these  it  may  be  said,  that  they  define 
the  duties  of  officers  charged  with  the  collec 
tion  of  taxes,  but  do  not  define  the  rights  o: 
tax  payers. 

No  doubt  the  inference  from  these  para 
graphs,  standing  alone,  would  be,  that  the 
taxes  were  to  be  paid  to  said  officers  in  gold  and 
silver  coin,  but  the  right  of  the  taxpayer  to 
pay  his  taxes  in  such  lawful  money  of  the 
United  States  as  he  is  bound  to  receive  for  all 
debts  due  him,  ought  not  to  be  destroyed  by  an 
inference. 

The  words  "gold  and  silver  coin*'  in  this 
statute,  should  be  taken  to  mean  no  more  or 
less  than  lawful  money. 

May  not  the  court  take  judicial  notice  of  the 
historical  fact,  that  in  the  States  upon  the 
Pacific  coast  prior  to  the  late  war  and  at  the 
date  of  this  Act  in  question,  nothing  was  recog- 
nized or  in  circulation  as  money  except  *'coinr' 

Was  it  the  particular  metals  named  that  the 
State  wanted,  or  was  it  what  it  could  use  in 
every  way  and  which  all  persons  would  be 
bound  to  receive  as  monev?  Plaintiff  in  error 
claims  that  the  court  below  erred  in  holding 
that  the  state  laws  warranted  its  judgment  in 
this  case. 

Assuming,  however,  that  the  law  of  the 
State  always  was  as  it  is  declared  to  be  in  the 
Act  of  18G4,  then  it  is  (^laimcd  tiiat  such  law  is 
of  no  force,  because  it  is  in  conflict  with  an  Act 
of  Congress  approved  Feb.  25,  18C2,  authoriz- 
ing the  issue  of  United  States  notes. 

Manifestly  this  Act  was  intended  to  invest 
the  treasury  notes  with  all  the  attributes  of 
money,  with  the  exceptions  specitied. 

"Expressio  unius  est  exclusio  altcrius.*' 

Can  the  legislative  power  of  a  State  deny  to 
a  citizen  thereof  and  a  citizen  of  the  United 
States,  the  right  to  pay  his  taxes  in  lawful 
money  T 

Referring  to  the  complaint  in  this  case,  it 
will  be  seen  that  judgment  is  claimed  for  a  cer- 
tain sum  of  money  due  from  the  County  to  the 
State. 

Does  not  that  describe  a  pecuniary  obligation 
of  the  County  T 

May  not  a  pecuniary  obligation  be  discharged 
with  lawful  money? 

Is  not  this  suit  in  the  nature  of  an  action  for 
money  had  and  received  by  the  County  for  the 
use  of  the  State? 

Webster  defines  a  debt  to  be  "That  which 
is  due  from  one  to  another,  whether  goods, 
money  or  services;  that  whicli  one  is  bound  to 
pay  or  perform  for  another."  Worcester, 
Kicliardson  and  Barclay  concur  in  tliis  defi- 
nition* 
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Is  not  a  tax  lawfully  assessed  upon  a  personj 
that  which  he  is  bound  to  pay! 

Bouvier  describes  a  debt  as  ''A  sum  of  money 
due  by  certain  and  express  agreement.  In  a 
less  technical  sense,  it  means  any  claim  for 
money.  In  a  still  more  enlarged  sense,  it  de- 
notes any  kind  of  a  just  demand."  Is  not  a 
tax,  lawfully  assessed,  a  "claim  for  money"  T 
Is  it  not  a  lust  denuind? 

To  show  that  a  tax  is  not  a  debt,  reliance  is 
placed  upon  the  following  authorities: 

Camden  v.  Allen,  2  Dutch.  398;  Pierce  v. 
Boston,  3  Met.  620;  Shaw  v.  Pickett,  26  Vt. 
482;  Appleton  v.  Hopkins,  6  Gray,  530;  Perry 
V.  Washburn,  20  Cal.  318. 

To  these  authorities  it  may  be  answered, 
that  debt  may  exist  and  not  be  attachable; 
bear  interest  or  be  the  subject  of  a  setoff. 
Tliese  are  statutory  and  not  common  law  inci- 
dents of  a  debt. 

I  Tidd,  Pr.  633;  Drake,  Attach.  4;  Bartlett 
T.  Marshall,  2  Bib.  460. 

Perry  ▼.  Washburn,  20  Cal.  318,  is  a  case  in 
point. 

Prior  to  the  Act  of  Congress  of  Feb.  6,  1862, 
the  Supreme  Court  of  California  held  that  a 
tax  was  a  debt.  Moore  v.  Patch,  12  Cal.  270; 
People  V.  Seymour,  16  Cal.  340. 

In  the  case  of  Multomah  Co.  v.  The  State, 
1  Oregon,  358,  Justice  Stratton,  in  -  delivering 
the  opinion  of  the  court  and  in  construing  the 
state  law  in  question,  says :  "It  is  important  to 
note  the  phraseology  of  these  sections,  as  fixing 
the  relations  of  the  County  and  the  State;  the 
one  becomes  a  debtor  and  the  other  a  creditor 
lor  the  amount  charged,  and  on  the  day  when 
the  law  has  fixed  the  time  of  payment,  it  is  a 
debt  due  and  Can  be  discharged  only  by  pay- 
ment, not  in  part  but  in  full,  as  all  other  debts 
mrt  discharged." 

In  the  case  of  Rhodes  v.  O'Farrell,  2  Nev. 
^3,  Bentley,  Justice,  holds  that  a  tax  is  a 
debt,  within  the  meaning  of  the  Act  of  Con- 
gress, and  may  be  paid  in  legal  tender  notes. 

An  action  at  law  will  lie  to  recover  the  tax. 
Ohio  v.  Hibbard,  3  Ohio,  63;  Ohio  v.  Gazley,  6 
Ohio,  14 ;  Chief  Justice  Shaw  says,  in  Appleton 
V.  Hopkins,  5  Gray,  530,  that  "In  a  certain 
iarge  and  general  sense,  taxes  may  be  said  to 
be  debts  due  to  the  Commonwealth,  the  county, 
town  and  parish  resj^tively. 

It  is  submitted,  with  the  utmost  confidence, 
that  the  state  legislation  in  question  is  void, 
because  it  clearly  contravenes  the  financial  pol- 
icy of  the  government. 

All  the  cases  in  this  court,  holding  that  a 
State  has  no  power  to  tax  the  stocks,  bonds 
and  other  securities  of  the  United  States,  are 
antagonistic  to  the  decision  of  the  court  below 
in  this  case. 

Bk.  of  Commerce  v.  N.  Y.  2  Black,  620,  17  L. 
ed.  451,  and  cases  there  cited. 

All  these  cases  proceed  upon  the  ground  that 
a  State  Legislature  has  no  right  to  burden  or 
embarrass  the  means  employed  by  the  General 
Government  in  the  execution  of  its  powers. 

Legal  tender  notes  are  clearly  a  means  within 
the  purview  of  these  decisions. 

Treasury  notes  issued  and  made  legal  tender, 
is  one  of  the  modes  of  ''borrowing  mon^  on 
the  credit  of  the  United  States." 

Hfliaiice  is  placed  upon  the  proceedings  of 
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the  Convention  that  framed  the  Constitution, 
to  prove  that  Congress  has  no  power  to  make 
treasury  notes  a  legal  tender. 

All  the  proceedings  of  that  Convention  show 
that  the  men  who  composed  it  were  unwilling 
that  Congress  should  have  the  same  substantive 
power  to  emit  bills  of  credit  as  to  coin  money, 
but  that  the  right  to  emit  bills  of  credit  should 
only  be  exercised  as  incidental  to  the  execution 
of  an  express  power  and  upon  extraordinary 
occasions. 

Acts  of  Congress  authorizing  the  issue  of 
treasury  notes,  have  been  passed  as  follows: 
June  30,  1812;  Feb.  25,  1813;  March  4,  1814; 
Dec.  26,  1814;  Oct.  12,  1837;  Jan.  31,  1842;  Aug. 
31,  1842;  July  26,  1846;  Jan.  28,  1847;  Dec. 
23,  1847.  To  hold  that  the  treasury  notes  un- 
der the  Act  of  Feb.  25,  1802,  were  unlawful  ten- 
der for  debts  then  existing,  does  not  impair 
the  obligation  of  contracts. 

Faw  V.  Marsteller,  2  Craych,  20;  Downman 
V.  Downman,  1  Wash.  (Va.)  26;  Pong  v.  Lind- 
say, 1  Dyer,  82A;  U.  S.  v.  Robertson,  5  Pet., 
644. 

The  Act  of  Congress  passed  Feb.  25,  1862,  is 
constitutional.  Metropolitan  Bk.  v.  VanDyck, 
27  N.  Y.  400;  Thayer  v.  Hedges,  23  Ind.  141. 

Messrs.  Rufus  Mai  lory  and  Reverdy  Johnson, 
for  defendant  in  error: 

If  no  other  question  than  the  construction  of 
the  Statute  of  Oregon  were  involved  in  thia 
case,  there  could  be  no  doubt  that  the  judgment 
of  tne  court  below  would  be  affirmed. 

The  Statute  of  Oregon  (p.  441,  f  46)  pro- 
vides that  "The  several  county  treasurers  shall 
pay  over  to  the  State  Treasurer,  in  gold  or  sil- 
ver coin,  the  state  tax,"  etc.,  "on  or  before," 
etc.,  "out  of  the  first  moneys  collected  and  paid 
into  the  County  Treasury."  By  this  law  the 
County  Treasurer  has  no  authority  to  pay,  and 
the  State  Treasurer  no  right  to  receive,  any- 
thing but  gold  and  silver  ooin  for  the  state  tax 
levied  against  the  county. 

The  statute  further  provides  (page  438,  sec. 
32)  that  "the  sheriff  shall,  in  all  cases,  pay  to 
the  County  Treasurer  the  full  amount  of  the 
state  and  school  tax  in  gold  and  silver  coin." 
These  two  sections  of  the  law  require  the  sheriff 
to  pay  to  the  County  Treasurer,  in  coin,  the 
state  and  school  tax,  and  the  County  Treasurer 
to  pay  to  the  State  Treasurer  the  coin  also,  and 
for  the  purpose  of  hastening  the  pa^'ment  of 
the  tax  to  the  State,  a  clause  is  added,  requir- 
ing that  it  be  paid  out  of  the  first  money  col- 
lected and  paid  into  the  County  Treasury.  To 
what  "first  money"  does  the  law  refer?  Clearly 
such  only  as  is  made  receivable  by  the  law  for 
state  and  school  taxes,  and  that  is  "gold  and 
silver  coin."  It  matters  nothing  what  other 
money  may  have  been  in  the  County  Treasury, 
if  it  was  not  gold  and  silver  it  could  not  be 
paid  for  state  taxes.  If  the  words  "first  mon- 
ey," as  used  in  the  law,  means  anything  but 
gold  and  silver  coin,  then  prior  to  the  Act  of 
Feb.  25,  1862,  the  sheriff  could  have  paid  to  the 
county,  and  that  to  the  state,  whatever  he 
chose  to  obtain  that  is  called  money,  no  matter 
whether  gold  and  silver,  copper,  worthless 
bank-bills,  Continental  or  Confederate  money. 

The  answer  in  this  case  admits  that  the 
money  was  paid  to  the  County  Treasurer  ac- 
cording to   law.     The  condition   of   the   case, 
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then,  witli  only  the  law  of  Oregon  before  the 
court,  is,  tliat  tlie  sherifT  of  Lane  County  paid 
over  to  tlie  Treasurer  $5,460.96  in  gold  and  sil- 
ver coin,  and  the  Treasurer  has  kept  that  in  his 
pocket,  and  put  in  its  place  $5,400.06  of  a  cur- 
rency worth  at  the  time  of  the  tender,  fifty  or 
cixty  cents  on  the  dollar. 

It  is  claimed  that  there  is  no  law  providing 
the  manner  in  which  the  citizen  shall  pay  his 
tnx  to  the  sheriflT;  no  provision  to  prepare  the 
sherifT  with  the  necessary  means  to  pay  the 
County  Treasurer  the  state  tax. 

This  is  a  (juestion  which  cannot  aflfcct  the 
Talidity  of  this  pleading.  By  the  law  of  Ore- 
gon, the  sherifT  is  required  to  pay  to  the  County 
Treasurer  the  state  and  school  tax  in  coin. 
How  it  comes  into  his  hands  is  no  question 
here  for  tlie  court.  To  pay  coin  is  one  of  the 
duties  of  his  office,  one  the  law  imposes  upon 
him,  and  the  court  has  no  right  to  inquire  in- 
to his  ability  to  perform  it  in  deciding  this  case. 
But  the  plaintiff  in  error  mainly  relies  upon 
the  Act  of  Congress  appnived  Feb.  25,  1862,  to 
maintain  his  case.  It  is  claimed  that  this  Act 
abolishes  the  provisions  of  the  statute  referred 
to.  and  makes  paper,  and  not  gold  and  silver 
eoin,  rcceivalile  in  payment  of  state  taxes. 

If  the  words  **taxe8.  internal  duties  and  ex- 
cises** are  synonymous  with  debts,  public  and 
private,  then  surely  the  Legislature  is  guilty  of 
naving  encumbered  the  statutes  with  unneces- 
•ary  and  meaningless  words. 

That  a  tax  is  not  a  debt  within  the  meaning 
of  the  Legal  Tender  Acts,  we  are  not  without 
authority  to  establish. 

Camden  v.  Allen,  2  Dutch.  398;  Pierce  v. 
Boston,  3  Met.  620;  Shaw  v.  Pickett,  26  Vt. 
482;  Appleton  v.  Hopkins.  5  Gray,  530;  Perry 
T.   Washburn,  20  Cal.  318. 

The  points  summed  up  in  these  cases  are, 
that  an  action  of  debt  will  not  lie  to  recover  a 
tax;  a  tax  is  not  a  setofT;  does  not  bear  inter- 
est: will  not  outlaw.  Dt>bts  are  recognized  and 
n^^lateu  at  common  law,  while  taxes  depend 
wholly  upon  statutory  enactments  for  their  ex- 
istence. Debts  arise  upon  contracts,  express 
or  implied.  A  tax  is  a  demand  by  tae  govern- 
ing power  upon  the  governed,  for  a  portion  of 
liis  subsistance,  which  he  is  compell^  to  give, 
whetlier  he  will  or  not.  In  the  case  of  Perry 
V.  Washburn,  20  Cal.  318,  the  question  is  argued 
at  length,  and  the  ca^e  is  summed  up  by  His 
Honor  Justice  Field,  then  Chief  Justice  of  the 
Supreme  Court  of  California,  and  the  court 
there  held  that  a  tax  i.o  not  a  debt  within  the 
meaning  of  this  Act.  and  that  it  was  not  the 
intention  of  Congress  to  make  these  notes  re- 
eeivable  for  state  taxes,  nor  for  any  tax  except 
tliose  enumerated  in  the  Act  itself. 

But  if  it  was  the  intention  of  Congress  to 
make  these  notes  receivable  for  state  taxes,  a 
qw'rition  as  to  their  constitutional  power  to 
earry  that  intention  into  efTect  at  once  arises. 
ITm*  right  of  a  State,  under  the  Constitution,  to 
a  distinct  municipal  organization,  in  no  other 
manner  subject  to  the  will  of  Congress  than 
that  its  Constitution  is  republican  in  form, 
necessarily  carries  with  it  the  right  to  support 
and  maintain  that  org.ini/ation,  without  con- 
gressional permission  or  dictation. 

To  give  such  power  to  Congress,  would  be 
to  pUce  the  Stati's  entiioly  at  the  uiercy  of  that 
KkSt  for  tucir  cxislence. 


What  power  Is  in  Congress  to  prevent  Ore- 
gon from  collecting  its  taxes  in  any  specific  ar- 
ticle, and  what  right  to  say  that  that  anicle 
Hhall  or  shall  not  l>e  gold  and  silver,  in  the 
shape  of  United  States  coin?  Manifestly  none; 
and  if  Congress  has  attempted  to  deprive  it  of 
that  power  by  legislation,  such  legislation  is 
wholly  without  authority  of  the  (>>nstitutioQ 
and,  therefore,  void. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  State  of  Oregon,  in  April,  1805,  filed  a 
complaint  against  the  County  of  Lane,  in  the 
Circuit  Court  of  the  State,  for  that  County,  to 
recover  $5,460.96,  in  gold  and  silver  coin,  which 
sum  was  alleged  to  have  become  due  as  state 
revenue  from  the  County  to  the  State  on  the 
first  Monday  of  February,  1864. 

To  this  complaint  an  answer  was  put  in  by 
the  County  alleging  a  tender  of  the  amount 
claimed  by  the  State,  made  on  the  23d  day  of 
January,  1864,  to  the  State  Treasurer,  at'  his 
office,  in  United  States  notes,  and  averring  that 
the  lawful  money  so  tendered  and  ofTered  was, 
in  truth  and  fact,  part  of  the  moneys  collected 
and  paid  into  the  County  Treasury  after  the 
assessment  of  taxes  for  the  year  1862. 

To  this  answer  there  was  a  demurrer,  which 
was  sustained  *by  the  circuit  court,  and  [*73 
judgment  was  given  that  the  plaintiff  recover 
of  the  defendant  the  sum  claimed,  in  gold  and 
silver  coin,  with  costs  of  suit,  and  this  judg- 
ment was  affirmed  upon  writ  of  error  by  the 
Supreme  Court  of  the  State.  The  case  is 
brought  here  by  writ  of  error  to  that  court; 
and  two  propositions  have  been  pressed  upon 
our  attention,  ably  and  earnestly,  in  behalf  of 
the  plaintiff  in  error. 

The  first  is,  that  the  laws  of  Oregon  did  not 
require  the  collection  in  coin  of  the  t:ixes  in 
question,  and  that  the  Treasurer  of  the  County 
could  not  be  required  to  pay  to  the  Treasurer 
of  the  State  any  other  money  than  that  in 
which  the  taxes  were  actually  collected. 

The  second  is,  that  the  tender  of  the  amount 
of  taxes  made  to  the  Treasurer  of  the  State  bj 
the  Treasurer  of  the  County  in  United  States 
notes,  was  warranted  bv  the  Acts  of  Congress 
authorizing  the  issue  oi  these  notes,  and  that 
the  law  of  the  State,  if  it  required  collection 
and  payment  in  coin,  was  repugnant  to  these 
Acts  and  therefore,  void. 

The  first  of  these  propositions  will  be  first 
considered. 

The  answer  avers,  substantially,  that  the 
money  tendered  was  part  of  the  first  moneys 
collected  in  Lane  County  after  the  assessnieiit 
of  1803,  and  the  demurrer  admits  the  truth  of 
the  answer. 

The  fact,  therefore,  may  be  taken  as  estab- 
lished, that  the  •ta.xes  for  that  year,  in  ['74 
Lane  County,  were  collected  in  United  States 
notes. 

But  was  this  in  conformity  with  the  laws  of 
Oregon? 

In  this  court  the  construction  given  by  the 
s*ate  courts  to  the  laws  of  a  State,  relating  to 
local  affairs,  is  uniformly  received  ns  the  true 
construction ;  and  the  question  first  sUited  must 
have  been  passed  upon  in  reaching  a  conclusion 
upon  the  demurrer,  both  by  the  Circuit  Court 
for  the  County  and  by  the  Supreme  Court  of 
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the  State.  Both  courts  must  have  held  that 
the  statutes  of  Oregon,  either  directly  or  by 
clear  implication,  required  the  collection  of 
taxes  in  gold  and  silver  coin. 

Nor  do  we  perceive  anything  strained  or  un- 
reasonable in  this  construction.  The  laws  of 
Oregon,  as  quoted  in  the  brief  for  the  State, 
provided  that  ''the  sheriff  shall  pay  over  to  the 
County  Treasurer  the  full  amount  of  the  stnte 
and  school  taxes,  in  gold  and  silver  coin''  ( Stat- 
utes of  Oregon,  438|  S  32) ;  and  that  "the  sev- 
eral county  treasurers  shall  pay  over  to  the 
State  Treasurer  the  state  tax,  in  gold  and 
silver  coin."    Statutes  of  Oregon,  441,  §  46. 

It  is  certainly  a  legitimate,  if  not  a  necessary 
inference,  that  these  taxes  were  required  to  be 
collected  in  coin.  Nothing  short  of  express 
words  would  warrant  us  in  saying  that  the 
laws  authorized  collection  in  one  description  of 
money  from  the  people  and  required  payment 
over  of  the  same  taxes  into  the  county  and 
state  treasuries  in  another. 

If,  in  our  judgment,  however,  this  point  were 
otherwise,  we  should  still  be  bound  by  the 
soundest  principles  of  judicial  administration, 
and  by  a  long  train  of  decisions  in  this  court, 
to  regard  the  judgment  of  the  Supreme  Court 
of  Oregon,  so  far  as  it  depends  on  the  right 
construction  of  the  statutes  of  that  State,  as 
free  from  error. 

The  second  proposition  remains  to  be  exam- 
ined, and  this  inquiry  brings  us  to  the  consid- 
eration of  the  Acts  of  Congress,  authorizing  the 
issue  of  the  notes  in  which  the  tender  was 
made. 

The  first  of  these  was  the  Act  of  February 
26,  1862,  which  authorizes  the  Secretary  of  the 
75* J  Treasury  to  issue,  on  the  'credit  of  the 
United  States,  one  hundred  and  fifty  millions  of 
dollars  in  United  States  notes,  and  provided 
that  these  notes  "shall  be  receivable  in  payment 
of  all  taxes,  internal  duties,  excises,  debts  and 
demands  due  to  the  United  States,  except  du- 
ties on  imports,  and  of  all  claims  and  demands 
against  the  United  States  of  every  kind  what- 
soever, except  interest  on  bonds  and  notes, 
which  shall  be  paid  in  coin;  and  shall  also  be 
lawful  money  and  legal  tender  in  payment  of 
all  debts,  public  and  private,  within  the  United 
States,  except  duties  on  imports  and  interest  as 
aforesaid." 

The  second  Act  contains  a  provision  nearly 
in  the  same  words  with  that  just  recited,  and 
under  these  two  Acts  two  thirds  of  tlie  entire 
issue  was  authorized.  It  is  unnecessary,  there- 
fore, to  refer  to  the  third  Act,  by  which  the 
notes  to  be  issued  under  it  are  not  in  terms 
made  receivable  and  payable,  but  are  simply  de- 
clared to  be  lawful  money  and  a  legal  tender. 

In  the  first  Act  no  emission  was  authorized 
of  any  notes  under  $5,  nor  in  the  other  two  of 
any  under  $1.  The  notes,  authorized  by  dif- 
ferent statutes,  for  parts  of  a  dollar,  were  never 
declared  to  be  lawful  money  or  a  legal  tender. 
12  Stat,  at  L.  692,  711. 

It  is  obvious,  therefore,  that  a  legal  tender  in 
United  States  notes  of  the  precise  amount  of 
taxes  admitted  to  be  due  to  the  State  could  not 
be  made.  Coin  was  then,  and  is  now,  the  only 
legal  tender  for  debts  less  than  $1.  In  the 
view  which  we  take  of  this  case,  this  is  not 
imiMjrtant.  It  is  mentioned  only  to  show  that 
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the  general  words  'all  debts"  were  not  intended 
to  be  taken  in  a  sense  absolutely  literal. 

We  proceed,  then,  to  inquire  whether,  upon 
a  sound  construction  of  the  Acts,  taxes  imposed 
by  a  state  government  upon  the  people  of  the 
state,  are  debts  within  tneir  true  meaning. 

In  examing  this  question  it  will  be  proper 
to  give  some  attention  to  the  Constitution  of 
the  States  and  to  their  relations  as  United 
States. 

•The  people  of  the  United  States  consti-  ['yft 
tute  one  nation,  under  one  government,  and  this 
government,  within  the  scope  of  the  powers 
with  which  it  is  invested,  is  supreme.  On  the 
other  hand,  the  people  of  each  State  compose  a 
State,  having  its  own  government,  and  endowed 
with  all  the  functions  essential  to  separate  ixnd 
independent  existence.  The  States  disunited 
ipight  continue  to  exist.  Without  the  Slates 
in  union  there  could  be  no  such  political  body 
as  the   United   States. 

Doth  the  States  and  the  United  States  existed 
before  the  Constitution.  The  people,  through 
that  instrument,  established  a  more  perfect 
union  by  substituting  a  National  Government, 
acting,  with  ample  power,  directly  upon  the 
citizens,  instead  of  the  Confederate  Govpin- 
ment,  which  acted  with  powers,  greatly  re- 
stricted, only  upon  the  States.  But  in  'many 
articles  of  the  Constitution  the  necessary  exist- 
ence of  the  States,  and,  within  their  proper 
spheres,  the  independent  authority  of  the 
States,  is  distinctly  recognized.  To  them  near- 
ly the  whole  charge  of  interior  regulation  is 
committed  or  left;  to  them  and  to  the  people 
all  powers  not  expressly  uelegated  to  the  Na- 
tional Government  are  reser%'ed.  The  jjcnoral 
condition  was  well  expressed  by  Mr.  Madison 
in  the  Federalist,  thus:  "The  Federal  and 
State  Governments  are,  in  fact,  but  different 
agents  and  trustees  of  the  people,  constituted 
with  different  powers  and  designated  for  dif- 
ferent purposes." 

Now,  to  the  existence  of  the  States,  them- 
selves, necessarv  to  the  existence  of  the  United 
States,  the  power  of  taxation  is  indispensable. 
It  is  an  essential  function  of  government.  It 
was  exercised  by  the  Colonies;  and  when  the 
Colonies  became  States,  both  before  and  after 
the  formation  of  the  Confederation,  it  was  ex- 
ercised by  tlifi  new  governments.  Under  the 
Articles  of  Confederation  the  Government  of 
the  linited  States  was  limited  in  the  exorcise 
of  this  power  to  requisitions  upon  the  States, 
while  the  whole  power  of  direct  and  indirect 
taxation  of  persons  and  property,  whether  by 
taxes  on  polls,  or  duties  on  imports,  or  duties 
on  internal  production,  manufacture  or  U!»e, 
wiis  acknowledged  to  belong  exclusively  'to  [^77 
the  States,  without  any  other  limitation  than 
that  of  non-interference  with  certain  treaties 
made  by  Congress.  The  Constitution,  it  is  true, 
greatly  changed  this  condition  of  things.  It 
gave  the  power  to  tax,  both  directly  and  indi- 
rectly, to  the  National  Government,  and  *^ub- 
ject  to  the  one  prohibition  of  any  tax  upon  ex- 
ports and  to  the  conditions  of  uniformity  in  re- 
spect to  indirect,  and  of  proportion  in  iti»pect 
to  direct  taxes,  the  power  was  given  without 
any  express  reservation.  On  the  other  hand» 
no  power  to  tax  exports  or  imports,  except  for 
a  single  purpose  and  to  on  insignificant  extent^ 
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or  to  lay  any  duty  on  tonnage,  was  permitted 
to  the  States.    In  respect,  however,  to  property, 
business  and  persons,  within   their  respective 
liniits,  their  pDwer  of  taxation  remained  and 
remains   entire.      It   is,    indeed,    a    concurrent 
power,  and  in  the  case  of  a  tax  on  the  same  sub- 
ject by  both  governments,  the  claim  of  the  Unit* 
ed  States,  as  the  supreme  authority,  must  be 
preferred;  but  with  this  qualification  it  is  ab- 
solute.    The  extent  to  which  it  shall  be  exer- 
cised, the  subjects  upon  which  it  shall  be  exer- 
cised, and  the  mode  in  which  it  shall  be  exer- 
cised, are  all  equally  within  the  discretion  of 
the  Legislatures  to  which   the  States  commit 
the  exercise  of  the  power.    That  discretion  is 
restrained  only  by  the  will  of  the  people  ex- 
pressed in  the  state  constitutions  or  through 
election!,  and  by  the  condition  that  it  must  not 
be  so  used  as  to  burden  or  embarrass  tne  oper- 
ations of  the  National  Government.     There  is 
nothing  in  the  Constitution  which  contemplates 
or  authorizes  any  direct  abridgement  of  this 
power  by  national  legislation.     To  the  extent 
just  indicated  it  is  as  complete  in  the  States 
as   the   like  power,   within   the   limits   of   the 
Constitution,  is  complete  in  Congress.    If,  there- 
fore, the  condition  of  any  State,  in  the  judg- 
ment of   its   Legislature,   requires  the  collec- 
tion of  ta^es  in  kind,  that  is  to  say,  by  the  de- 
livery to  the  proper  oflScers  of  a  certain  pro- 
portion of  products,  or  in  gold  and  silver  bul- 
lion, or  in  gold  and  silver  coin,  it  is. not  easy 
to  see  upon  what  principle  the  National  Leg- 
islature can  interfere  witli  the  exercise,  to  that 
end,  of  this  power,  original  in  the  States,  and 
never  as  yet  surrendered.     If  this  be  so,  it  is, 
78*]  certainly,  a  'reasonable  conclusion  that 
Congress  did  not  intend,  by  the  general  terms 
of  the  Currency  Acts,  to  restrain  the  exercise 
of  this  power  in  the  manner  shown  by  the  stat- 
utes of  Oregon. 

Other  considerations  strengthen  this  conclu- 
sion. It  cannot  escape  observation  that  the 
provision,  intended  to  give  currency  to  the 
United  States  notes,  in  the  two  Acts  of  1862, 
consists  of  two  quite  distinguishable  clauses. 
The  first  of  these  clauses  makes  those  notes  re- 
ceivable in  payment  of  all  dues  to  the  United 
Stales,  and  payable  in  satisfaction  of  all  de- 
mands against  the  United  States,  with  specified 
exceptions;  the  second  makes  them  lawful  mon- 
ey, and  a  legal  tender  in  payment  of  debts, 
public  and  private,  within  the  United  States,  I 
with  the  same  exceptions.  ' 

It  seems  quite  probable  that  the  first  clause 
only  was  in  the  original  bill,  and  that  the 
second  was  afterward  introduced  during  its 
progress  into  an  Act.  However  this  may  be,  the 
fact  that  both  clauses  were  made  part  of  the 
Act  of  February,  and  were  retained  in  the  Act 
of  July,  18G2,  indicates  clearly  enough  the  in- 
tention of  Congress  that  both  shall  be  con- 
strued together.  Now,  in  the  first  clause,  taxes 
are  plainly  distinguished,  in  enumeration,  from 
debta;  and  it  is.  not  an  unreasonable  inference 
that  the  word  "debts"  in  the  other  clause  was 
not  intended  to  include  taxes. 

It  must  also  be  obHer\'ed  that  the  first  clause, 
which  may  be  called  the  receivability  and  pay- 
ability clause,  imposes  no  restriction  whatever 
upon 'the  States  in  the  collection  of  taxe^.  It 
makes  the  notes  receivable  for  national  taxes, 
but  does  not  make  them  receivable  for  state 
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taxes.  On  the  contrary,  the  express  reference- 
to  receivability  by  the  National  Government^ 
and  the  omission  of  all  reference  to  receivabil- 
ity by  the  state  governments,  excludes  the  hy- 
pothesis of  an  intention  on  the  part  of  Congress- 
to  compel  the  States  to  receive  them  as  rev- 
enue. 

And  it  must  also  be  observed  that  any  con- 
struction of  the  second,  or,  as  it  may  well 
enough  be  called,  legal  tender  clause,  that 
includes  dues  for  taxes  under  the  words  "debts, 
public  and  private,"  must  deprive  the  first 
clause  of  all  eflfect  whatever.  For  if  those 
words,  rightly  apprehended,  include  'state  ['79 
taxes,  they  certainly  include  national  taxes 
also;  and  if  they  include  national  taxes,  the 
clause  making  them  receivable  for  such  taxea 
was  wholly  unnecessary  and  superfluous. 

It  is  also  proper  to  be  observed,  that  a  tech- 
nical construction  of  the  words  in  question 
might  defeat  the  main  purpose  of  the  Act, 
which,  doubtless,  was  to  provide  a  currency  in 
which  the  receipts  and  payments  incident  to 
the  exigencies  of  the  then  existing  civil  war 
might  be  made. 

In  his  work  on  the  Constitution,  the  late  Mr. 
Justice  Story,  whose  praise  as  a  jurist  is  in  all 
civilized  lands,  speaking  of  the  clause  in  the 
Constitution  giving  to  Congress  the  power  to 
lay  and  collect  taxes,  says  of  the  theory  which 
would  limit  the  power  to  the  object  of  paying 
the  debts  that,  thus  limited,  it  would  be  only 
a  power  to  provide  for  the  payment  of  debts 
then  existing.  1  Story,  Const.  639,  $  921.  And 
certainly,  if  a  narrow  and  limited  interpreta- 
tion would  thus  restrict  the  word  "debts"  in  the 
Constitution,  the  same  sort  of  interpretation 
would,  in  like  manner,  restrict  the  same  word 
in  the  Act.  Such  an  interpretation  needs  only 
to  be  mentioned  to  be  rejected.  We  refer  to  it 
only  to  show  that  a  right  construction,  must  be 
sought  through  larger  and  less  technical  viewa 
We  may,  then,  safely  decline  either  to  limit 
the  word  "debts"  to  existing  dues,  or  to  extend 
its  meaning  so  as  to  embrace  all  dues  of  what- 
ever origin  and  description. 

What,  then,  is  its  true  sense?  The  most  ob- 
vious, and,  as  it  seems  to  us,  the  most  rational 
answer  to  this  question  is,  that  Congress  must 
have  had  in  contemplation  debts  originating  in 
contract  or  demands  carried  into  judgment, 
and  only  debts  of  this  character.  This  is  the 
commonest  and  most  natural  use  of  the  word. 
Some  strain  is  felt  upon  the  understanding 
when  an  attempt  is  made  to  extond  it  so  as  to 
include  taxes  imposed  by  legislative  authority^ 
and  there  should  be  no  such  strain  in  the  in- 
terpretation of  a  law  like  this. 

We  are  the  more  ready  to  adopt  this  view, 
because  the  •greatest  of  English  elemen-  ['So 
tary  writers  upon  law,  when  treating  of  debts 
in  their  various  descriptions,  gives  no  hint  that 
taxes  come  within  either  (2  Bl.  Com.  475,  476)  ; 
while  American  state  courts,  of  the  highest  au- 
thority, have  refused  to  treat  liabilities  for 
taxes  as  debts,  in  the  ordinary  sense  of  that 
word,  for  which  actions  of  debt  may  be  main- 
tained. 

The  first  of  these  cases  was  that  of  Pierce 
V.  Boston,  3  ^let.  520  (1842),  in  which  the  de- 
fendant attempted  to  set  off  against  the  demand 
of  the  plaintiff  certain  taxes  due  to  the  city. 
The  statute  allowed  mutual  debts  to  be  set  off, 
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Imt  the  court  disallowed  the  right  to  set  off 
taxes.  Thi»  case  went,  indeed,  upon  the  con- 
struction of  the  Statute  of  Massachusetts,  and 
did  not  turn  on  the  precise  point  before  us ;  but 
the  language  of  the  court  shows  that  taxes 
were  not  regarded  as  debts  within  the  common 
understanding  of  the  word. 

The  second  case  was  that  of  Shaw  v.  Pickett, 
26  Vt.  486,  in  which  the  Supreme  Court  of  Ver- 
mont said:  **The  assessment  of  taxes  does  not 
create  a  debt  that  can  be  enforced  by  suit,  or 
upon  which  a  promise  to  pay  interest  can  be  im- 
plied.   It  is  a  proceeding  in  invitum.'' 

The  next  case  was  that  of  Camden  v.  Allen, 
2  Dutch.  398  (1857).  That  was  an  action  of 
debt  brought  to  recover  a  tax  by  the  municipal- 
ity to  which  it  was  due.  The  language  of  the 
Supreme  Court  of  New  Jersey  was  still  more 
explicit:  *'A  tax  in  its  essential  characteris- 
tics," said  the  court,  "is  not  a  debt  nor  in  the 
nature  of  a  debt.  A  tax  is  an  impost  levied  by 
authority  of  government  upon  its  citizens,  or 
subjects,  for  the  support  of  the  State.  It  is 
not  founded  on  contract  or  agreement.  It  op- 
erates in  invitiun.  A  debt  is  a  sum  of  money 
due  by  certain  and  express  agpreement.  It 
originates  in  and  is  founded  upon  contracts  ex- 
press or  implied." 

These  decisions  were  all  made  before  tlie  Acts 
of  1862  were  passed,  and  they  may  have  hau 
some  influence  upon  the  choice  of  the  words 
URed.  Be  this  as  it  may,  we  all  think  that  the 
interpretation  which  they  sanction  is  well  war- 
8x*]  ranted.  •We  cannot  attribute  to  the  Leg- 
islature an  intent  to  include  taxes  under  the 
■term  "debts"  without  something  more  than  ap- 
,pears  in  the  Acts  to  show  that  intention. 

The  Supreme  Court  of  California,  in  1862, 
had  the  construction  of  these  Acts  under  consid- 
•eration  in  the  case  of  Perry  v.  Washburn,  20 
Cal.  350.  The  decisions  which  we  have  cited 
were  referred  to  by  Chief  Justice  Field,  now 
holding  a  seat  on  this  bench,  and  the  very  ques- 
tion we  are  now  considering,  "What  did  Con- 
gress intend  by  the  Act?"  was  answered  in 
these  words:  "Upon  this  question  we  are  clear 
that  it  only  intended  by  the  term  'debts,  pub- 
lic and  private,*  such  obligations  for  the  pay- 
ment of  money  as  are  founded  upon  contract." 

In  whatever  light,  therefore,  we  consider  this 
question,  whether  in  the  light  of  the  contract  be- 
tween the  lefpslation  of  Congress  ond  the  tax- 
ing power  of  the  States,  to  which  the  interpre- 
tation insisted  on  in  behalf»  of  the  County  of 
Lane  would  give  occasion,  or  in  the  light  of  the 
Janguage  of  the  Acts  themselves,  or  in  the  light 
of  the  decisions  to  which  we  have  referred, 
we  find  ourselves  brought  to  the  same  conclu- 
sion, that  the  clause  making  the  United  States 
notfs  a  legal  tender  for  debts,  has  no  refer- 
ece  to  taxes  imposed  by  state  authority,  but 
relates  only  to  debts  in  the  ordinary  sense  of 
the  word,  arising  out  of  simple  contracts  or 
contracts  by  specialty,  which  include  judgments 
UTnl  recognizances.     1  Pars.  Cont.  7. 

Whether  the  word  "debts,**  as  used  in  the 
Act,  includes  obligations  expressly  made  pny- 
jihle  or  adjudged  to  be  paid  in  coin,  has  been 
fiiijued  in  another  case.  We  express  at  present 
no  opinion  on  that  question. 

The  judjrment  of  the  Supreme  Court  of  Ore- 
fitm  must  be  allirmed* 
io6 


♦ALBERT  F.  LIXOOLN,  Plff.  in  Err.  [•xja 

v. 

HORACE  B.  CLAFLIX,  Edward  E.  Eames, 
John  J.  Donaldson,  and  Horace  B.  Claflin,  Jr. 

(See  S.  C.  6  Wall.  132-139.) 

What  bill  of  exceptions  should  contain — party 
aiding  fraud  is  chargeable  with  it — ^when  evi- 
dence of  other  frauds,  admissible—declara- 
tions of  each  fraudulent  actor,  when  admis- 
sible against  the  other — interest  as  damages 
— general  exception  to  charge,  unavailing. 

A  bill  of  except ioDS  should  only  present  the  rul- 
ings of  the  court  upon  some  matter  of  law,  and 
should  contain  only  so  much  of  the  testimony  as 
may  be  necessary  to  explain  the  bearing  of  the 
rulings  upon   the  issues  involved. 

Where  a  party,  knowing  the  fraud  contrived, 
nlded  la  its  execution  and  shared  its  prdbeeds.  be 
is  chargeable  with  all  its  consequences,  and  can  be 
treated  and  pursued  as  an  original  party. 

Where  fraud  In  the  purcbase  or  sale  of  property 
is  in  issue,  evidence  oi  other  frauds  of  like  char- 
acter committed  by  the  same  parties,  at  or  near 
the  same  time,  is  admissible. 

The  declarations  of  each  defendant,  relating  to 
the  transaction,  are  evidence  against  the  other, 
though  made  in  the  latter's  absence,  if  the  two 
were  engaged  at  the  time  in  the  furtherance  of  a 
common  design   to  defraud   the  piaintlflTs. 

lo  cases  of  tort,  the  allowance  of  interest  at 
damages  rests  in  the  discretion  of  the  jury. 

Where  a  charge  embraces  several  distinct  propo- 
sitions, a  general  exception  cannot  avail.  If  any 
one  of  them  is  correct. 

[Xo.  57.] 
Submitted  Jan.  19«  1869.    Decided  Feb.  8,  1809. 

!  X  ERROR  to  the  Circuit  Court  of  the  United 
I    SUtes  for  the  Northern  District  of  Illinois. 

This  action  was  brought  in  the  court  below 
by  the  defendants  in  error,  against  Mileham 
and  Lincoln,  to  recover  for  goods  alleged  to 
have  been  obtained  by  fraudulent  representa- 
tions. Judgment  having  been  entered  in  said 
court  in  favor  of  the  plaintiff,  the  defendant, 
Lincoln,  sued  out  this  writ  of  error. 

Mr.  W.  C.  Goudy,  for  plaintifT  in  error: 

If  Mileham  did  make  false  assertions  by 
which  the  plaintiffs  were  induced  to  sell  upon 
a  credit,  no  injury  or  damages  could  occur  to 
them,  if  the  debt  was  paid  at  the  time  agreed. 

Fraud  or  deceit  is  not  a  cause  of  action,  un- 
less injury  and  damage  is  produced  thereby. 

Adler  v.  Fen  ton,  24  How.  410,  10  L.  ed.  007; 
Savile  v.  Roberts,  1  Ld.  Rnym.  374;  Hutchins 
v.  Hutchins,  7  Hill,  104;  Morgan  v.  Bliss,  2 
Mass.  112;  Ide  v.  Gray,  11  Vt.  015;  Fuller  v. 
Hodgdon,  25  Me.  248;  Upton  v.  Vail,  0  Johns. 
183. 

But  is  may  be  said  that  the  title  to  the  goods 
would  not  pass  tp  the  defendants  or  either  of 
them,  because  of  the  fraudulent  purchase  al- 
leged. 

But  an  action  on  the  case  does  not  rest  upon 
the  hypothesis  that  the  goods  are  the  proi)erty 
of  the  plaintifT.  The  tlieorv  of  the  action  is 
that  they  have  been  deprived  of  the  goods  and 
the  title  thereto  by  the  wrongful  acts  of  the  de- 

N'oTK. — Interest,  when  recovernhle  as  d.-images— 
see  notes.  3  L.  ed.  V.  S.  717  :  .">8  I.,  ed.  U.  S.  7S1. 

Interest  on  sum  allowed  as  damages — nee  note, 
18   I..UA.  441» 

Where  an  lllej^al  combination  Is  proved,  declara- 
tions of  one  about  the  enterprise  are  evidence 
a;;n!nst    the    otluT    oo-consnlratorR. 

Where  several  are  romhlned  for  an  Illegal  pur- 
liose,  the  acts  nn<l  (leclaratlons  of  each.  In  respect 
to   the   common   object,   are   evidence   against    the 
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fendanU,  and  that  ihev  are  unable  to  recover 
parnient  from  the  •vendee. 

The  ^rcuit  court  refused  the  prayer  of  the 
defendants  and  charged  instead,  as  follows,  to 
wit: 

"The  controversy  turns  chiefly  upon  Mr.  Lin- 
coln's connection  with  this  matter.  I  do  not 
think  that  it  was  actually  necessary  that  it 
should  be  by  preconcert  alone.  If  it  was,  of 
course  he  is  a  party.  But  if  knowing  or  having 
reason  to  believe  that  a  fraud  had  been  com- 
mitted by  Mileham,  he  became  a  party  to  it  by 
his  subsequent  acts  and  conduct,  and  availed 
himself  of  the  fraud  for  the  promotion  of  his 
own  interest.  I  think  that  would  be  sufficient 
to  connect  him  with  it,  and  it  would  be  the  same 
m»  thouffh  he  had  been  a  party  to  it  originally. 
One  or  the  other  of  these  facts  must  be  found  fay 
the  jury  before  they  find  a  verdict  against  Lin- 
eoln.  if  they  find  either  of  them  to  be  true, 
either  that  he  was  an  original  party  or  became 
cuch  subsequently  in  the  way  I  have  stated, 
then  they  may  find  a  verdict  against  him." 

The  gist  of  the  declaration  was  the  fraudu- 
lent purchase  of  the  plaintiff's  goods  in  pursu- 
ance of  a  fraudulent  prearrangement  or  oon- 
apiracy  between  Milehaun  and  ^ncoln.  Under 
the  allegations  of  the  declaration,  the  pur- 
^lase  waa  made  as  much  by  Lincoln  as  Mile- 
hsm.  Of  these  allegations  there  was  no  proof. 
There  was,  therefore,  a  variance;  the  allegata 
and  the  probata  did  not  agree. 

This  court  has  decided  tuit  an  action  cannot 
be  maintained  against  a  debtor  and  others  for 
fraudulently  disposing  of  the  goods  purchased 
en  a  credit,  to  avoid  a  payment  thereof.  The 
title  is  in  the  debtor;  the  vendors  have  no  lien; 
the  debtor  would  be  liable,  under  the  Statute 
of  Frauds,  to  all  the  remedies  provided  against 
such  an  act,  but  no  action  lies  against  those 
^ho  conspire  with  him  to  defeat  the  creditors. 

Adler  v.  Fenton,  24  How.  408  (65  U.  S.  XVL 
097). 

The  Supreme  Court  of  Illinois  have  decided 
that  interest  can  only  be  recovered  in  actions 
«x  contractu  and  in  the  cases  specified  in  the 
statute.  • 

Sammis  y.  Clark,  13  111.  546;  Hitt  y.  Allen, 
13  111.  592. 

Interest  cannot  be  recovered  in  an  action 


sounding   in   damages   for   tort     DowHng  y, 
Stewart,  3  Scam.  103. 

I  suppose  the  law  of  Illinois  to  be  conclu- 
sive o:i  this  question;  but  even  if  not,  interest 
cannot  be  recovered  in  a  case  like  this  as  a 
matter  of  law.  Sedg.  Dam.  374;  2  Pars.  Gout. 
382. 

The  principle  that  interest  is  not  allowed  eo 
nomine  in  an  action  to  recover  damages  for 
the  wrongful  conversion  or  tortious  taking  of 
property,  but  is  purely  a  matter  of  discretion 
with  the  jury,  is  clearly  sustained  by  all  the 
authorities. 

Gilpins  V.  Consequa,  Pet.  C.  C.  85;  Willings 
y.  Same,  lb.  174;  Holmes  v.  Misroom,  1  S.  C. 
Const.  21;  Hyde  v.  Stone,  7  Wend.  354;  Beals 
V.  Guernsey,  8  Johns.  447. 

The  objection  to  the  deposition  of  Lawrence 
is  good.  The  witness  gave  a  conversation  with 
Mileham  in  New  York  several  days  before  the 
plaintiffs  below  sold  their  goods,  and  after  the 
witness  had  sold  him  some  merchandise.  It 
was  a  street  talk  in  no  way  connected  with  the 
case. 

The  witnesses  testified  to  conversations  with 
Mileham  in  the  absence  of  Lincoln,  and  with 
Lincoln  in  the  absence  of  Mileham,  at  Peoria, 
after  the  20th  December,  1865. 

In  this  case,  however,  there  was  no  evidence 
whatever  of  the  conspiracy  and,  therefore,  there 
was  no  foundation  upon  which  it  could  be  ad- 
mitted. 

Mr.  John  F.  Fanisworthy  for  defendants  in 
error: 

The  case  at  bar  was  not  brought  to  prevent 
Mileham  from  making  a  disposition  of  his 
property,  fraudulent  or  otherwise,  or  to  recover 
damages  for  his  having  made  such  disposition. 

We  do  not  allege  that  we  have  suffered  dam- 
age by  reason  of  the  conspiracy  between  Lin- 
coln and  Mileham,  fraudulently  to  dispose  of 
the  property  of  the  latter,  but  to  recover  dam- 
ages against  them  for  obtaining,  by  a  fraudu- 
lent conspiracy,  the  possession  of  our  property. 

There  is  no  such  thing  as  a  civil  action  of 
conspiracy.  All  such  actions  are  merely  ac- 
tions on  the  case  for  the  recovery  of  damages. 
The  gist  of  the  action  is  the  fraud. 

White  V.  Merritt,  7  N.  Y.  356;  Bac.  Abr.  Ac- 
tions on  the  Case,  H;  Yates  v.  Joyce,  11  Johns. 


others;  jet.  before  such  evidence  can  be  admitted, 
the  court  must  decide  for  Itself  that  there  Is  tuffl- 
cient  eTldence  prima  facie  to  prove  such  combina- 
tion, which  the  jury  may*  nevertheless,  negative. 
Clayton  v.  Anthony,  0  lUnd.  285 ;  U.  8.  v.  Cole,  5 
JAcL^ean.  513 ;  Hex  v.  Stone,  6  Tenn.  527 ;  Preston 
V.  Bowers,  13  Ohio  St.  1 ;  Commonwealth  v. 
Brown.  14  Gray,  410 ;  Kimmell  v.  Geeting,  2  Grant, 
125 ;  Price  v.  Jones.  4  Watts,  85 ;  28  Am.  Dec.  685. 

The  sufflciency  of  the  evidence  of  the  combina- 
tion to  form  a  foundation,  is  In  the  following 
«aaet  held  a  qnestion  for  the  jury.  State  v.  Ross, 
29  Mo.  32 ;  Burke  v.  Miiler.  7  Cush.  547 :  Jones  v. 
Harlburt,  29  Barb.  403;  State  v.  Nash,  7  Iowa, 
!M7.  It  seems  it  has  been  held  to  be  a  question  for 
the  jury  in  some  cases.  Oldham  v.  Bentley,  6  B. 
Mon  428 ;  Helser  v.  McGrath,  58  Pa.  St.  458. 

A  division  of  the  profits  of  a  fraudulent  trans- 
action, is  sufflcient,  because  it  is  some  evidence  of 
a  combination  to  defraud.  Kimmell  v.  Geeting,  2 
Grant,   l*.!.*). 

Slight  evidence  of  collusion  is  ail  that  is  re- 
qnir«d.  Mc  Dowel  1  v.  RlRStel,  87  I*a.  104 ;  Peterson 
T.  Speer,  29  Pa.  479;  Clinton  v.  ICstes,  20  Ark. 
^0:  Johnson  v.  State.  29  Ala.  02;  Kvan«  v.  Wnt- 
son.  56  Pa.  54;  Benham  v.  Gary,  11  Wend.  83; 
CralK  V.  Craw.  12  Wend.  41.  27  Am.  l>ec.  110; 
1  Whart  Ev.  f  120.'S ;  Bigelow  on  Fr.  434. 

All  acts  and  declarations  performed  or  made  for 
7  Wall. 


the  purpose  of  carryng  the  unlawful  design  into 
effect,  are  admissible  in  evidence  after  the  exist- 
ence of  such  a  design  has  been  presumptively  es- 
tablisbed.  2  SUrk  on  Bv.  401,  403 ;  Am.  Fur  Co. 
▼.  U.  S.  2  Pet.  304 ;  Page  v.  Parker,  40  N.  U.  47 ; 
Lee  V.  Lamprey,  43  N.  H.  13. 

Where  a  combination  Is  shown  between  an  as- 
signor and  assignee  for  benefit  of  creditors,  to  de- 
fraud, then  declarations  of  each  while  acting  in 
furtherance  of  the  wrongful  scheme  are  competent 
against  the  other,  even  when  made  without  the 
knowledge  of  the  other.  Cuyler  v.  McCartney.  40 
N.  Y.  226 ;  Lee  v.  Huntoon,  Hoffm.  453 ;  Adams  v. 
Davidson,  10  N.  Y.  309 ;  Nudd  v.  Burrows,  91  U.  S. 
438. 

The  objection  of  absence  goes  only  to  weight  of 
evidence.    Bushnell  v.  City  B'k,  10  1^.  Ann.  464. 

The  declarations  of  one  not  a  party  may  be  ad- 
mitted under  this  rule.  Am.  Fur  Co.  v.  U.  S. 
2  Pet.  858,  304;  Preston  v.  Bowers,  13  Ohio  St. 
I,  13. 

Declarations  made  before  the  combination  are 
not  competent.    Legg  v.  Olney,  1  Den.  202. 

Where  a  combination  t>etween  father  and  son 
to  defraud  creditors  is  proved,  evidence  of  the 
declarations  of  the  father  in  his  son's  alisence, 
that  a  bond  was  given  to  keep  off  creditors,  is  ad- 
missible. Reltenliach  v.  Reitenbach,  1  Rawle,  302. 
18  Am.  Dec.  638. 
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140;  Warden  v.  Fostlick,  13  Johns.  325;  Benton 
V.  Pratt,  2  Wend.  390,  and  cases  there  cited; 
Sheple  V.  Page,  12  Vt.  518. 

It  is  claimed  that  the  court  erred  in  admit- 
ting the  testimony  of  the  declarations  made  to 
each  of  them  by  Mileham  in  the  absence  of 
Lincoln,  and  by  Lincoln  in  the  absence  of  Mile- 
ham. 

This  evidence  was,  we  think,  entirely  proper. 

Where  property  in  the  hands  of  a  third  person 
is  seized  upon  an  execution  against  the  debtor, 
the  vendor  of  such  third  person,  on  the  ground 
that  the  transfer  was  made  with  intent  to  hin- 
der,  delay  and  defraud  creditors,  the  declara- 
tions of  the  debtor,  even  in  the  absence  of  the 
purchaser  from  him,  are  admitted  to  show  his 
intent,  that  being  one  of  the  facts  neces- 
sary to  .be  proven.  His  fraudulent  purpose  be- 
ing thus  established,  a  knowledge  of  or  partici- 
{)ation  in  such  purpose  by  the  purchaser  from 
lim,  may  be  established  by  the  declarations  of 
such  purchaser.  In  such  cases,  fraud  must  be 
shown  by  both  parties  to  the  transfer,  and  this 
may  be  done  by  entirely  different  methods  of 
proof.  Upon  this  principle,  evidence  of  other 
fraudulent  transactions  made  about  the  same 
time  is  admissible,  as  characterizing  the  par- 
ticular sale  under  investigation. 

Whittier  v.  Varney,  10  N.  H.  294;  Bridges  v. 
Eppleston,  14  Mass.  250;  Foster  v.  Hall,  12 
Pick.  89;  Howe  v.  Reed,  12  Me.  515;  Blake  v. 
Howard.  11  Me.  202;  Lovell  v.  Briggs,  2  N.  H. 
223;  Wiggin  v.  Day,  9  Gray,  97;  Scott  v.  Wil- 
liams, 14  Abb.  Pr.  50;  Gary  v.  Hotailing,  1  Hill, 
316. 

And  especially  does  this  rule  obtain  in  those 
cases  where  proof  has  been  introduced  tending 
to  show  a  fraudulent  combination. 

McKee  v.  Gilchrist,  3  Watts,  232;  Waterbury 
V.  Sturtevant,  18  Wend.  353;  Claytor  v.  An- 
thonv,  6  Rand,  285;  Reitenbach  v.  Reitenbach, 
1  Rawle,  362;  Wilbur  v.  Strickland,  1  Rawle, 
458;  Caldwell  v.  Williams,  1  Ind.  409;  Cuyler 
V.  McCartney,  33  Barb.  165. 

In  actions  of  this  character,  a  rccoverj'  may  be 
had  against  any  one  of  the  defendants  against 
whom  a  case  is  made.  Any  evidence,  as  nis 
own  declaration  tending  to  fasten  a  charge  of 
fraud  upon  him  alone,  must  be  admissible. 

Jones  V.  Baker,  7  Cow.  445. 

We  do  not  understand  that,  in  order  to  make 
Lincoln  liable  in  this  form  of  action,  it  is  es- 
sential for  us  to  show  that  he  participated  with 
Mileham  in  the  scheme  of  fraud  at  the  very 
moment  of  its  inception.  This  doctrine  is  held, 
even   in   criminal   cases. 

People  V.  Mather,  4  Wend.  261. 

Mr.  Justice  Field  delivered  the  opinm  of 

the  court: 

The  bill  of  exceptions  in  this  case  is  made  up 
without  any  regard  to  the  rules  in  accordance 
with  which  such  bills  should  bo  framed.  It  is 
little  else  than  a  transcript  of  the  evidence,  oral 
and  documentary,  given  at  the  trial,  and  covers 
ninctv-six  printed  pages  of  the  record,  when 
the  exceptions  could  have  been  presemed  with 
greater  clearness  and  precision  in  any  live  of 
them.  In  its  preparation  counsel  seem  to  have 
forgotten  tliat  this  court  does  not  pass,  in  ac- 
tions at  law,  upon  the  credibility  or  snlhciency 
of  testimony;  that  these  are  matters  which  arc 
]<^(t  to  the  jury,  and  for  any  errors  in  its  ac- 
io» 


tion  the  remedy  must  be  sought  in  the  court 
below  by  a  motion  for  a  new.  trial.  A  bill  of  ex- 
ceptions should  only  present  the  rulings  of  the- 
court  upon  some  matter  of  law — as  upon  the- 
admission  or  exclusion  of  evidence — and  should 
contain  only  so  much  of  the  testimony,  or  such 
a  statement  of  the  proofs  made  or  offered,  aa 
may  be  necessary  to  explain  the  bearing  of  the 
rulings  upon  the  issues  involved.  If  the  facts 
upon  which  the  rulings  were  made  are  admit- 
ted, the  bill  should  state  them  briefly,  as  the 
result  of  the  testimony;  if  the  facts  are  dis- 
puted, it  will  be  sufficient  if  tlie  bill  allege 
that  testimony  was  produced  tending  to  prove 
them.  If  a  defect  in  the  proofs  is  the  ground 
of  the  exception,  such  defect  should  be  men- 
tioned without  a  detail  of  the  testimony.  In- 
deed, It  can  seldom  be  necessary,  for  the  just 
determination  of  any  question  raised  at  the 
trial,  to  set  forth  the  entire  evidence  given; 
and  the  practice  in  some  •districts — quite  ['xsx 
common  of  late— of  sending  up  to  tiiis  court 
bills  made  up  in  this  way — tilled  with  superflu- 
ous and  irrelevant  matter — ^must  be  condemned. 
It  only  serves  to  throw  increased  labor  upon  us^ 
and  unnecessary  expense  upon  parties.  If  coun- 
sel will  not  heed  the  admonitions  upon  this 
subject,  so  frequently  expressed  by  us.  the 
judges  of  the  courts  below,  to  whom  the  bills  are 
presented,  should  withhold  their  signatures  un- 
til the  bills  are  prepared  in  proper  form,  freed 
from  all  matter  not  essential  to  explain  and 
point  the  exceptions. 

The  action  in  this  case  is  brought  to  recover 
damages  against  the  defendants  for  fraudu- 
lently obtaining  the  property  of  the  plaintiffs. 
The  declaration  alleges  a  combination  between 
the  defendants  pursuant  to  which  one  of  them 
purchased  goods  to  a  large  amount  in  the  City 
of  New  York,  of  dilferent  parties  and,  among 
others,  of  the  plaintitls.  upon  a  false  and  fraud- 
ulent representation  of  hia  means  and  business; 
and  the  other  defendant  disposed  of  them  with- 
in a  few  days  afterwards,  by  auction,  at  less 
than  their  cost  price,  and  appropriated  the 
proceeds  to  his  own  use;  the  whole  proceoling 
being  taken  with  intent  to  defqaud  the  vendor* 
of  their  property.  The  case  differs  materially 
from  that  of  Adler  v.  Fen  ton,  reported  in  24 
Howard,  407,  16  L.  eti.  696,  which  is  citetl  to 
show  that  the  declaration  discloses  no  cau-io  of 
action.  In  that  case  certain  creditors,  whose 
demand  was  not  due  at  the  time,  brought  an 
action  against  their  debtors  and  others  for  an 
alleged  conspiracy  to  ilisposo  of  the  property  of 
the  debtors,  so  as  to  hinder  and  defeat  the 
creditors  in  the  collection  of  their  demand ;  and 
this  court  held  that  the  action  would  not  lie. 
llie  decision  proceeded  upon  the  ground  that 
creditors  at  large  have  no  such  legal  interest  in 
the  property  of  thi'ir  debtors  as  to  enable  them 
to  interfere  with  any  disposition  of  it  before 
the  maturity  of  their  demands.  The  creditors 
in  that  case  possessed  no  lien  or  interest  in  the 
property  of  their  debtors  to  impair  or  clojr  in 
any  respect  the  rifjht  of  the  latter  to  make 
any  use  or  disi)Ositiun  of  it  if  they  saw  proper. 
The  exercise  of  that  right,  whatever  the  motiv«> 
violated  no  existing  right  of  the  creditors  and, 
consequently,  furnished  them  no  ground  of 
action. 

'J'lie  case  at  bar  is  not  brought  upon  the  al- 
legation that  the  defendants  have  fraudulently 
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-aisposod  of  their  own  property,  but  that  they 
iiave  fraudulently  obtained  possession  of  the 
property  of  the  pfaintifTs.  It  proceeds  upon  the 
theory  that  the  title  to  the  jroods  never  passed 
to  the  defendants,  but  remained  in  the  plain- 
tiffs, from  whom  they  were  obtained  by  false 
and  fmudulent  reprc«K»n  tat  ions. 

That  such  representations  were  made  by  the 
138*]  defendant,  •Mileham.  and  that  by  means 
of  them  the  goods  were  obtained,  was  not  se- 
riously disputed  at  the  trial.  The  principal  con- 
trover*  v  t!irne«l  upon  the  connection  of  the  de- 
fendant, Lincoln,  with  the  fraudulent  acts  of 
Milfiiain.      The   declaration     alleges     that   the 
fraud   was   a   matter   of   pre-arrangement   be- 
tween   them,   and   their  counsel    insisted   that 
pn»f  of   such    pre-arrangement   was   essential 
to  a   recovery  agnin»t  Lincoln,   but  the  court 
held  that  it  was  sufllicient  to  show  that  he  sub- 
sequently, with  knowledge  of  the  fraud,  became 
a  party  to  it;  that  subsequent  participation  in 
the   fraud  and   its  fruits   was  as   effective  to 
charge  him,  as  preconcert  and  combination  for 
its  execution.    In  thus  holding  we  perceive  no 
error.     The  character  of  the  transaction  was 
not  changed,  whether  Lincoln  was  an  original 
party  in  its  inception,  or  became  a  party  sub- 
sequently ;  nor  was  the  damage  resulting  to  the 
plaintiffs  affected  by  the  precise  day  at  which 
lie  became  a  co-conspirator  with  Mileham.     If, 
knowing  the  fraud  contrived,  he  aided  in  its  ex- 
ecution, and  shared  its  proceeds,  he  was  charge- 
able  with   all   its  consequences,  and   couM   be 
treated  and  pursued  as  an  original  party.  Every 
act  of  each  in  furtherance  of  the  common  de- 
ftign  was,  in  contemplation  of  law,  the  act  of 
both. 

On  the  trial,  declarations  of  the  defendants 
were  received,  which  related  not  merely  to  the 
transaction  which  is  subject  of  inquiry  in  this 
action,  but  to  similar  contemporaneous  transac- 
tions with  other  parties.  The  evidence  was  not 
iAcom|>elent  or  irrelevant,  as  contended  by  coun- 
jel.  Where  fraud  in  the  purchase  or  sale  of 
property  is  in  issue,  evidence  of  other  frauds  of 
like  character  committed  by  the  same  parties, 
at  or  near  the  same  time,  is  admissible.  Its  ad- 
mid^^bility  is  placed  on  the  ground  that  where 
transactions  01  a  similar  character,  executed  by 
the  same  parties,  are  closely  connected  in  time, 
the  inference  is  reasonable  that  they  proceed 
from  the  same  motive.  The  principle  is  as- 
aertetl  in  Cary  v.  Hotailing.  1  Hill,  317.  and  is 
sustain«>d  by  numerous  authorities.  The  case 
of  fraud  as  there  stated,  is  among  the  few  ex- 
139*]  ceptions  'to  the  general  rule  that  other 
offenses  of  the  accused  are  not  relevant  to  es- 
tablish the  main  charge.  Hall  v.  Navlor,  IS  N. 
Y.  388;  and  Castle  v.  Bullard,  23  How.  172,  IG 
L,  ei\,  424. 

The  declarations  of  each  defendant,  relating 
to  the  transaction  under  consideration,  were 
evidence  against  the  other,  though  made  in  the 
latter^s  ab^nce,  if  the  two  were  engaged  at  the 
time  in  the  furtherance  of  a  common  design  to 
defraud  the  plaintiffs.  The  court  placed  their 
admissibility  on  that  ground,  and  instructed  the 
jury  that  if  they  were  made  after  the  consum- 
oiation  of  the  enterprise  they  should  not  be  re- 
garded. 

It  is  possible  that  the  court  erred  in  its 
charge  upon  the  subject  of  damages  in  directing 
the  jury  to  add  interest  to  the  value  of  the 
7  Walu 


goods.  Interest  is  not  allowable  as  a  matter  of 
•  law,  except  in  cases  of  contract,  or  the  unlawful 
detention  of  money.  In  cases  of  tort  its  allow- 
ance as  damages  rests  in  the  discretion  of  the 
jury.  But  the  error,  if  it  be  one,  cannot  be 
taken  advanta^  of  by  the  defendants,  for  they 
took  no  exception  to  the  charge  on  that  ground. 
The  charge  is  inserted  at  len^  in  the  bill,  con- 
trary to  the  proper  practice,  as  repeatedly  stat- 
ed in  our  decisions,  and  contrary  to  an  express 
rule  of  this  court.  It  embraces  several  distinct 
propositions,  and  a  general  exception  in  such 
ease  cannot  avail  the  party  if  any  one  of  them 
is  correct. 
Judgment  affirmed. 


HAXXIBAL  GREEX,  Plff.  in  Err., 

V. 

MORRIS  S.  VAN  BUSKIRK  et  aL 

(See  S.  C.  7  Wall.  139-152.) 

Effect  of  state  attachment — proceedings  in  an- 
other State — title  under  same,  valid — domin- 
ion of  State  over  property  situate  there. 

Where  the  effect,  which  attachment  procoorllngs 
In  Illinois  produced  In  th«t  State  on  pronoriv.  was 
denied  to  them  by  the  Supreme  Court  of  Now  York, 
the  JudfnncDt  of  the  latter  State  was  erroneous. 

The  title  acquired  under  the  attachment  Iawr 
of  a  State,  and  which  Is  valid  there,  is  to  be  held 
valid  In  every  other  state. 

The  dominion  of  a  State  over  personal  property 
situate  there  Is  complete  and  its  rlpht  perfect,  to 
retaliate  Its  transfer  and  subject  it  to  process  and 
execution  in  its  own  way  and  by  its  own  laws. 

[No.  31.] 
Argued  Jan.   8,   1869.     Decided   Feb.  8,   1809. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York.     (Remittitur.) 

The  defendants  in  error  brought  suit  in  the 
Supreme  Court  of  New  York. 

The  trial  was  before  the  court  at  circuit  and 
upon  the  facts,  as  specially  found  by  the  court; 
the  court  decided,  as  its  conclusions  of  law  re- 
specting the  sale,  that  "The  law  of  the  State 
of  New  York  is  to  govern  the  transaction."  and 
not  that  of  Illinois;  that  by  the  New  York  law 
of  sales,  **The  title  to  the  safes  passed  on  the 
execution  and  delivery  of  the  instruments,  on 
November  2  and,  therefore,  as  the  safes  had 
thus  passed  to  Bates*  vendees,  that  the  subse- 
quent attachment  against  his  property  did  not 
reach  them,  and  that  such  vendees  and  owners 
were  entitled  to  judgment. 

To  this  decision  upon  the  question  of  owner- 
ship under  the  sale  of  November  3,  the  plain- 
tiff in  error  excepted,  and  appealed  to  the  Su- 
preme Court,  at  General  Term,  where  the  judg- 
ment was  ailiTmed.  An  appeal  was  taken  to 
the  Court  of  Appeals  and  this  decision  thero 
reviewed,  and  that  court  affirmed  the  juilg- 
ment  of  the  General  Term.  Then  the  decision 
of  affirmance  by  the  Court  of  Appeals  was 
brought  here  for  review,  under  the  25th  section 
of  the  Judiciary  Act,  upon  the  allegation  that 
full  faith  and  credit  were  not  given  therein  to 
the  Illinois  proceeding  against  Bates. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

NoTF. — The  faith  and  credit  which  a  judgment 
of  one  state  has  in  another  state — see  note,  36  L. 
ed.  U.  S.  1123. 
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Messrs.  Amasa  J.  Parker  and  Lyman  Tnim- 
buU,  for  plaintiflT  in  error: 

The  courts  of  Illinois  have  repeatedly  held 
that  the  lien  of  the  attaching  creaitor,  without 
notice,  is  superior  to  the  rights  of  one  who  has 
attached  personal  property,  but  has  not  reduced 
it  to  possession  before  the  levy  of  the  attach- 
ment. In  this  case  the  forty-one  safes  assigned 
by  Bates  to  the  defendants  in  error — but  not 
having  come  into  their  possession,  in  the  lan- 
guage of  Justice  Gould,  in  his  opinion  in  this 
case — were  "by  the  laws  of  the  land  where  the 
plaintiffs  in  error  sued,  the  property  of  Bates." 

Martin  v.  Dryden,  1  Gilm.  187;  Coffin  v. 
Ray,  1  Mete.  214;  Burnell  v.  Robertson,  6 
Gilm.  282;  Jones  v.  Jones,  16  111.  110;  Waggon- 
er v.  Ck)oley.  17  111.  245. 

The  principle  involved  in  these  decisions  of 
the  courts  of  Illinois,  is  in  accordance  with  the 
general  principles  of  international  law,  and 
the  decisions  of  courts  in  many  States  of  the 
Union. 

Story,  Confl.  L.  S  416,  and  cases  cited  in  n.  1 ; 
Olivier  v.  Townes,  2  Mart.  (N.  S.),  93,  102, 
cited  at  length  in  Story,  Confl.  L.  {§  387,  388. 
389;  Lanfear  v.  Sumner,  17  Mass.  110,  cited  in 
Story,  Confi.  L.  p.  322,  n.  1;  see,  also,  Story, 
Confl.  L.  S  391,  where  the  distinction  is  drawn 
between  a  transfer  of  goods  on  lands  in  some 
particular  country,  and  at  sea  in  no  country. 

The  attachments  issued  by  the  defendants  in 
this  case  were  proceedings  in  rem;  and  deci- 
sions in  rem  are  binding  and  conclusive,  not 
only  upon  the  parties  actually  litigating  the 
cause,  but  upon  all  others,  if  the  suit  was  com- 
menced against  the  proper  parties,  and  if  the 
judgment  was  obtained  bona  fide,  and  without 
fraud. 

Greenl.  Ev.  sees.  525,  540,  541,  542,  544,  555  j 
1  Stark.  Ev.  547;  Wadsworth  v.  Sharpteen,  8 
N.  Y.  392;  Bogardus  v.  Clark,  4  Paige,  620; 
Hart  V.  McNamara,  4  Price,  154,  note;  Scott  v. 
Shearman,  2  W.  Bl.  977 ;  31  N.  Y.  140. 

If  these  actions  had  been  brought  by  the  de- 
fendants in  error  in  the  State  of  Illinois,  on 
these  facts  shown,  they  could  be  recovered, 
but  the  court  then  would  have  said  the  defend- 
ants in  error  had  obtained,  under  the  attach- 
ment, a  good  right  to  the  property. 

Such  being  the  effect  of  the  judicial  proceed- 
ing in  question  in  the  State  of  Illinois,  we  had 
a  right,  under  article  4,  section  1,  of  the  United 
States  Constitution,  and  section  of  the  Act  of 
Congress,  of  May  26,  1790,  to  insist  that  the 
same  force,  effect  and  credit  shall  be  given  to 
it  in  the  State  of  New  York. 

Hampton  v.  McConnel,  3  Wheat.  234;  May- 
hew  v.  Thatcher,  6  Wheat.  129;  Hall  v.  Wil- 
liams, 6  Pick.  232;  Cochran  v.  i?'itch,  1  Sandf. 
Ch.  146;  Kent,  Com.  261;  Story^  Confl.  L.  S 
591;  Christmas  v.  Russell,  5  Wall.  290.  18  L.  ed. 
475,  4  Met.  (Ky.),  112,  opinion  of  Mr.  Justice 
Clifford. 

Messrs.  J.  S.  Black,  J.  M.  Carlisle,  J.  K.  K. 
Porter  and  John  B.  Gale,  for  defendants  in  er- 
ror: 

The  New  York  courts  rightly  decided  that 
the  sale  by  Bates  was  governed  by  the  law  of 
sales  of  New  York;  for  a  voluntary  transfer  of 
personal  property  is  governed  everywhere  by 
the  law  of  the  owner's  domicil — except,  per- 
haps, as  against  the  citiizeus  of  the  local  situu 
tion. 
izo 


Still  v.  Worswick,  1  H.  Bl.  690;  2  Kent, 
Com.  §  3/6,  p.  428;  Parsons  v.  Lyman,  20  N.  Y. 
103;  Burlock  v.  Taylor.  16  Pick.  335;  Story, 
Confl.  L.  376;  Story's  Life  and  Letters,  380; 
Ogden  V.  Saunders,  12  Wheat  213;  Taylor  ▼. 
Boardman,  25  Vt.  589;  Hunter  v.  Potts.  4  T.  R. 
182;  Holmes  v.  Bemsen,  20  Johns.  229;  Johnson 
V.  Hunt,  23  Wend.  87;  Milne  v.  Moreton,  6 
Binn.  353;  Hoyt  v.  Thompson,  5  N.  Y.  320> 
Whipple  V.  Thayer,  16  Pick.  25;  Daniels  v.  Wil- 
lard,  16  Pick.  36;  R.  I.  Cent.  Bank  v.  Danforth» 
14  Gray,  123;  Van  Buskirk  v.  Hartf.  Fire  Ins. 
Co.  14  Conn.  583 ;  Sanderson  v.  Bradford,  10  N. 
H.  260;  Noble  v.  Smith,  6  R.  I.  446;  Bholen  y. 
Cleveland,  5  Mas.  175;  Caskie  v.  Webster,  2 
Wall.  Jr.  131;  Burr.  Assts.  2d  ed.  370. 

Had  the  question  between  these  partits  been 
tried  in  Illinois,  the  courts  there  shooTd  have 
determined  the  effect  of  Bates  sale  by  the  law 
of  his  domicil;  and  for  aught  that  appears, 
would  have  so  determined  it. 

This  decision,  that  the  New  York  law  gov- 
erned the  sale,  was  right  for  the  further  reason 
that  the  parties,  as  citizens  of  New  York,  were 
bound  by  its  laws. 

By  the  law  of  sales  of  New  York,  the  sale  by 
Bates  being  bona  fide,  was  complete  without 
delivery,  and  the  title  to  the  safes  passed  im- 
mediately to  the  owners. 

The  decision  that  the  law  of  New  York  gov- 
erned the  sale,  and  that  by  it  the  safes  became 
the  property  of  the  defendants  in  error  on  No- 
vember 3,  fully  disposed  of  the  case  and  pre- 
vented any  inquiry  into  the  law  of  sales  of  Illi- 
nois, or  as  to  the  subsequent  suit  against  Bates^ 
and  the  process  against  his  property;  and  this 
decision  was  the  only  one  under  review  in  the 
Court  of  Appeals. 

The  decision  of  the  New  York  Court  of  Ap- 
peals comes  before  this  court,  not  only  as  dic- 
tated by  a  sacred  principle  of  international  law, 
but  as  guarantied  by  the  fundamental  right  of 
a  State  to  adopt  its  own  commercial  laws,  and 
govern  its  own  citizens  thereby;  and  on  the 
other  hand,  that  the  allegation  of  error  in  such 
decision  is  founded  upon  gratuitous  assump- 
tions, and  is  itself  pregnant  with  error. 

Among  these  unfounded  assumptions  are  the 
following: 

1.  That  the  Illinois  proceedings  were  pleaded 
as  a  justification. 

2.  That  those  proceedings  adjudged  the  ques- 
tion of  ownership. 

3.  That  a  right  was  set  up  or  claimed  under 
the  Constitution. 

4.  That  any  such  right  was  denied. 

5.  That  the  sale  was  invalid  by  the  Illinois 
law  of  sales. 

6.  That  the  Illinois  law  was,  that  sales  of 
movables  are  governed  by  the  law  of  their  local 
situation. 

Among  the  errors  involved  in  such  allegations 
are  the  following: 

1.  That  a  suit  in  personam  for  a  debt  is  a. 
suit  in  rem. 

2.  That  the  liability  of  property  to  seizure 
under  general  process  in  such  a  suit,  does  not 
depend  upon  the  property  being  that  of  the 
debtor. 

;).  That  such  ownership  and  liability  are  not 
deterniinea  aliunde,  but  by  the  judgment  in 
debt  aud  the  act  of  seizure. 
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4.  That  the  effect  of  a  previous  sale  is  not  de- 
termined by  the  law  of  sales  applicable  to  it. 

5.  That  the  judgment  in  debt  is  conclusive 
against  the  owner  of  the  property,  that  it  was 
the  debtor's. 

6.  That  unless  such  judgment  have  this  ef- 
fect, of  concluding  strangers  upon  a  question 
not  involved  in  it,  the  Federal  Constitution  is 
violated. 

7.  That  thus  an  attachment  or  execution 
creditor  has  greater  rights  than  a  bona  tide 
purchaser.  , 

8.  That  the  sales  of  movables  are  governed  by 
the  law  of  their  local  situation. 

9.  That  the  Constitution  prescribes  this  rule, 
and  prohibits  the  state  courts  from  administer- 
ing the  lex  fori  or  lex  domicilii,  even  between 
their  own  citizens. 

10.  That  the  citizens  of  a  State  are  not 
bound  by  its  laws. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

That  the  controversy  in  this  case  was  sub- 
stantially ended  when  this  court  refused,  5  Wall. 
312,  18  L.  ed.  (501,  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction,  is  quite  manifest  by 
the  effort  which  the  learned  counsel  for  the 
defendants  in  error  now  made,  to  escape  the 
force  of  that  decision. 

The  question  raised  on  the  motion  to  dis- 
miss was,  whether  the  Supreme  Court  of  New 
York,  in  this  case,  had  decided  against  a  right 
which  Green  claimed  under  the  Constitution, 
and  an  Act  of  Congress.  If  it  had,  then  this 
eoort  had  jurisdiction  to  entertain  the  writ  of 
error,  otherwise  not. 

It  was  insisted  on  the  one  side,  and  denied  on 
the  other,  that  the  faith  and  credit  which  the 
judicial  proceedings  in  the  courts  of  the  State 
of  Illinois  had  by  law  and  usage  in  that  State, 
were  denied  to  them  by  the  Supreme  Court  of 
New  York,  in  the  decision  which  was  rendered. 

miether  this  was  so  or  not,  could  only  be 
properly  considered  when  the  case  came  to  be 
heard  on  its  merits;  but  this  court,  in  denial  of 
the  motion  to  dismiss,  held  that  the  Supreme 
Court  of  New  York  necessarily  decided  what 
effect  the  attachment  proceedings  in  Illinois 
had  by  the  law  and  usage  in  that  State ;  and  as 
it  decided  against  the  effect  which  Green 
elaimed  for  them,  this  court  had  jurisdiction, 
under  the  clause  of  the  Constitution  which  de- 
clares ''that  full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  Acts,  records  and 
judicial  proceedings  in  every  other  State,"  and 
the  Act  oi  Congress  of  1790,  which  gives  to  those 
proceedings  the  same  faith  and  credit  in  other 
States  that  they  have  in  the  State  in  which  they 
were  rendered. 

Thi?*  decision,  supported  as  it  was  by  reason 
and  authority,  left  for  consideration,  on  the 
146*]  liearing  of  the  case,  the  inquiry,  •whether 
the  Supreme  Court  of  New  York  did  give  to  the 
aitachinent  proceedings  in  Illinois  the  same  ef- 
fect they  would  have  received  in  the  courts  of 
that  State. 

A  succinct  statement  of  the  facts  in  the  case, 
which  are  brief,  will  give  us  a  clear  idea  of 
what  those  proceedings  were  and  ennble  us  the 
better  to  understand  the  controverted  point  con- 
rerning  them.  It  seems  that,  on  the  3<l  day  of 
<oember,  1857,  Bates,  wlio  lived  in  Troy,  New 
7  Waxx. 


York,  ana  owned  certain  iron  safes  in  Chicago, 
Illinois,  in  order  to  secure  an  existing  indebted- 
ness to  Van  Buskirk  and  others,  executed  and 
delivered  ( in  the  State  of  New  York )  to  them  a 
chattel  mortgage  on  the  safes.  Two  days  after 
this.  Green,  the  plaintiff  in  error,  also  a  cred- 
itor of  Bates,  sued  out  of  the  proper  court  of 
Illinois,  a  writ  of  attachment,  caused  it  to  be 
levied  on  these  safes,  got  'judgment  in  [•141 
the  attachment  suit,  and  had  the  safes  sold  in 
satisfaction  of  his  debt.  At  the  time  of  the 
levy  of  this  attachment,  the  mortgage  had  not 
been  recorded  in  Illinois;  nor  had  possession  of 
the  property  been  delivered  under  it;  nor  had 
the  attaching  creditor  notice  of  its  existence. 
Green,  Van  Buskirk  and  Bates  were  all  citi- 
zens of  New  York. 

As  has  been  stated,  the  mortgagees  sued 
Green  in  New  York  for  taking  and  converting 
the  safes,  who  defended  the  taking  and  conver- 
sion under  the  Illinois  attachment  proceedings. 
It  is  stipulated  in  the  record  that  these  pro- 
ceedings were  regular,  and  in  conformity  with 
the  laws  of  Illinois;  that  Bates  was  the  owner 
of  the  safes  on  the  3d  of  November,  IS'u.  and 
that  Green  was  a  bona  fide  creditor  of  Bates. 
After  the  levy  of  the  attachment,  Green  was 
notified  of  the  mortgage,  and  the  claim  under 
it,  and  the  mortgagees  were  informed  of  the  at- 
tachment; but  they  did  not  make  themselves 
parties  to  it,  and  contest  the  right  of  Green  to 
lexT'  on  the  safes,  which  they  were  authorized 
to  do  bv  the  laws  of  Illinois. 

By  the  Statutes  of  Illinois  (R.  S.,  1845,  page 
63,  et  seq.)  any  creditor  can  sue  out  a  writ  of 
attachment  against  a  nonresident  debtor,  under 
which  the  officer  is  required  to  seize  and  take 
possession  of  the  debtor's  property,  and  if  the 
debtor  cannot  be  served  with  process,  he  is  noti- 
fied by  publication;  and  if  he  does  not  appear,, 
the  creditor,  on  making  proper  proof,  is  entitled 
to  a  judgment  by  default  for  his  claim,  and  a 
special  execution  is  issued  to  sell  the  property 
attached.  The  judgment  is  not  a  lien  upon  any 
other  property  than  that  attached ;  nor  can  any 
other  be  taken  in  execution  to  satisfy  it.  These 
statutes  (R.  S.  ch.  20)  further  provide,  that 
mortgages  on  personal  property  have  no  validity 
against  the  rights  and  interests  of  third  per- 
sons, without  being  acknowledged  and  recorded, 
unless  the  property  be  delivered  to  and  remain 
with  the  mortgagee. 

And  so  strict  have  the  courts  of  Illinois  been 
in  construing  the  statute  concerning  chattel 
mortgages,  that  they  have  held,  if  the  mortgage 
cannot  be  acknowledged  in  the  manner  required 
by  the  Act,  there  is  no  way  of  making  it  effect- 
ive, except  to  deliver  the  property,  and  that 
even  actual  notice  of  the  mortgage  to  the  cred- 
itor, if  it  is  not  properly  recorded,  will  not  pre- 
vent him  from  attaching  and  holding  the  prop- 
erty. Henderson  v.  Morgan,  26  III.  431;  Porter 
v.  Dement,  35  111.  479. 

The  policy  of  the  law  in  Illinois  will  not  per- 
mit the  owner  of  personal  property  to  sell  it 
and  still  continue  in  possession  of  it.  If  be- 
tween the  parties,  without  delivery,  the  sale  is 
valid,  it  has  no  effect  on  third  persons  who.  in 
good  faith,  get  a  lien  on  it;  for  an  attaching 
creditor  stands  in  tlie  light  of  a  purchaser,  and 
as  such  will  be  protected.  Thornton  v.  Daven- 
port. I  Scam.  290;  Jones  v.  Jones,  16  111.  117. 
But  it  is  unnecessary  to  cite  any  other  judicial 
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decisions  of  that  State  but  the  cases  of  Martin 
V.  Dryden,  1  Gilm.  187,  and  Bumell  v.  Robert- 
son, 5  Gilm.  282,  which  are  admitted  in  the  rec- 
ord to  be  a  true  exposition  of  the  laws  of  Illi- 
nois on  the  subject,  to  establish  that  there  the 
247*]  *safes  were  subject  to  the  process  of  at- 
taclimcnt,  and  that  the  proceedings  in  attach- 
ment took  precedence  of  the  prior  unrecorded 
onortgage  from  Bates. 

If  Green,  at  the  date  of  the  levy  of  his  at- 
tachment, did  not  know  of  the  mortgage,  and 
subsequently  perfected  his  attachment  by  judg- 
ment, execution  and  sale,  the  attachment  held 
the  property,  although  at  the  date  of  the  levy 
of  the  execution  he  did  know  of  it.  The  lien 
be  acquired,  as  a  bona  fide  creditor,  when  he 
levied  his  attachment  without  notice  of  the 
mortgage,  he  had  the  right  to  perfect  and  se- 
cure .to  himself;  notwithstanding  the  fact  that 
the  mortgage  existed,  was  known  to  him  be- 
fore the  judicial  proceedings  were  completed. 
This  doctrine  has  received  the  sanction  of  the 
highest  court  in  Illinois  through  a  long  series 
of  decisions,  and  may  well  be  considered  the 
settled  policy  of  the  State  on  the*  subject  of 
the  transfer  of  personal  property.  If  so,  the 
effect  which  the  courts  there  would  give  to 
these  proceedings  in  attachpient  is  too  plain  for 
controversy.  It  is  clear,  if  Van  Buskirk  had  se- 
lected Illinois,  instead  of  New  York,  to  test  the 
liability  of  these  safes  to  seizure  and  condemna- 
tion, on  the  same  evidence  and  pleadings,  their 
seizure  and  condemnation  would  have  been 
justified. 

It  is  true  the  court  in  Illinois  did  not  under- 
take to  settle  the  attachment  suit  the  title  to 
the  property  for  that  question  was  not  in- 
volved in  it,  but  when  the  true  state  of  the 
property  was  shown  by  other  evidence,  as  was 
Klone  in  this  suit,  then  it  was  obvious  that  by 
the  laws  of  Illinois  it  could  be  seized  in  attach- 
ment as  Bates*  property. 

In  order  to  give  due  force  and  effect  to  a  ju- 
dicial proceeding,  it  is  often  necessary  to  show 
by  evidence,  outside  of  the  record,  the  predic- 
ament of  the  property  on  which  it  operated. 
This  was  done  in  this  case,  and  determined  the 
effect  the  attachment  proceedings  in  Illinois 
produced  on  the  safes,  which  effect  was  denied 
to  them  by  the  Supreme  Court  of  New  York. 

At  an  early  day  in  the  history  of  this  court, 
the  act  of  Congress  of  1790,  which  was  passed 
in  execution  of  an  express  power  conferred  by 
the  Constitution,  received  an  interpretation 
148*]  *which  has  never  been  departed  from, 
and  obtained  its  latest  exposition  in  the  case  of 
Christmas  v.  Russell,  decided  in  6  Wall.  90, 
1»  L.  ed.  480;  Mills  v.  Duryee,  7  Cranch,  481. 

The  act  declares  that  the  record  ot  a  judg- 
ment (authenticated  in  a  particular  mamier) 
sliall  have  the  same  faith  and  credit  as  it  has 
in  the  state  court  from  whence  it  is  taken. 
And  this  court  say:  "Congress  have,  therefore, 
■declared  the  effect  of  the  record,  by  declaring 
what  faith  and  credit  shall  be  given  to  it;" 
and  that  "it  is  only  necessary  to  inquire  in 
every  case  wnat  is  the  effect  of  a  judgment  in 
the  State  in  which  it  is  rendered." 

It  should  be  borne  in  mind  in  the  discussion 
of  this  case,  that  t*^?  record  in  the  attachment 
suit  was  not  used  as  the  foundation  of  an  ac- 
xxa 


tion,  but  for  purposes  of  defense.  Of  course 
Green  could  not  sue  Bates  on  it,  because  the 
court  had  no  jurisdiction  of  his  person;  nor 
could  it  operate  on  any  other  property  belong- 
ing to  Bates  than  that  which  was  attached. 
But,  as  by  the  law  of  Illinois  Bates  was  the 
owner  of  the  iron  safes  when  the  writ  of  attach- 
ment was  levied,  and  as  Green  could  and  did 
lawfully  attach  them  to  satisfy  his  debt  in  a 
court  which  had  jurisdiction  to  render  the  judg- 
ment, and  as  the  safes  were  lawfully  sold  to 
satisfy  that  judgment,  it  follows  that  when  thus 
sold  the  right  of  property  in  them  was  changed, 
and  the  title  to  them  became  vested  in  the  pur- 
chasers at  the  sale.  And  as  the  effect  of  the 
levy,  judgment  and  sale  is  to  protect  Green  if 
sued  in  the  courts  of  Illinois,  and  these  pro- 
ceedings are  produced  for  his  own  justification, 
it  ought  to  require  no  argument  to  show  that 
when  sued  in  the  court  of  another  State  for  the 
same  transaction,  and  he  justified  in  the  same 
manner,  that  he  is  also  protected.  Any  other 
rule  would  destroy  all  safety  in  derivative 
titles,  and  deny  to  a  state  the  power  to  regulate 
the  transfer  of  personal  property  to  legal 
proceedings. 

Attachment  laws,  to  use  the  words  of  Chan- 
cellor Kent,  "are  legal  modes  of  acquiring  title 
to  property  by  operation  of  law."  They  exist 
in  every  State  for  the  furtherance  of  *jus-  [*X49 
tice,  with  more  or  less  of  liberality  of  creditors. 
And  if  the  title  acquired  under  the  attachment 
laws  of  a  State,  and  which  is  valid  there,  is 
not  to.  be  held  valid  in  every  other  State,  it 
were  better  that  those  laws  were  abolished,  for 
they  would  prove  to  be  but  a  snare  and  a  de- 
lusion to  the  creditor. 

The  Vice  Chancellor  of  New  York,  in  Coch- 
ran V.  Fitch,  1  Sandf.  Ch.  146,  when  discussing 
the  effect  of  certain  attachment  proceedings 
in  the  State  of  Connecticut,  says:  "As  there 
was  no  fraud  shown,  and  the  court  in  Connecti- 
cut had  undoubted  jurisdiction  in  rem 
against  the  complainant,  it  follows  tliat  I  am 
bound  in  this  State  to  give  to  the  proceedings 
of  that  court  the  same  faith  and  credit  they 
would  have  in  Connecticut.'*  As  some  of  the 
judges  of  New  York  had  spoken  of  these  pro- 
ceedings in  another  State,  without  service  of 
process  or  appearance,  as  being  nullities  in  tliat 
State,  and  void,  the  same  Vice  Chancellor 
says:  "But  these  expressions  are  all  to  be  re- 
ferred to  the  cases  then  under  consideration, 
and  it  will  be  found  that  all  those  were  suita 
brought  upon  the  foreign  judgment  as  a  debt, 
to  enforce  it  against  the  person  of  the  debtor, 
in  which  it  was  attempted  to  set  up  the  jud^ 
ment  as  one  binding  on  the  person." 

The  distinction  between  the  effect  of  proceed- 
ings by  foreign  attachments,  when  offered  ill 
evidence  as  the  ground  of  recovery  against  the 
person  of  the  debtor,  and  their  effect  when 
used  in  defense  to  justify  the  conduct  of  the 
attaching  creditor,  is  manifest  and  supported  by 
authority.  Cochran  v.  Fitch,  cited  above;  Kane 
V.  Cook,  8  Cal.  449.  Chief  Justice  Parker,  in 
Hall  V.  Williams,  6  Pick.,  232,  speaking  of  the 
force  and  effect  of  judgments  recovered  in  other 
States,  says:  "Such  a  judgment  is  to  conclude 
as  everything  over  which  the  court  which  ren- 
dered it  had  jurisdiction.  If  the  property  of 
a  citizen  of  another  State«  within  its  lawful 
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jurisdiction,   is  condemned  by  lawful   process 
tliere,  the  decree  is  final  and  conclusive." 

it  would  seem  to  be  unnecessary  to  continue 
'tiii^  investigation  further,  but  our  great  respect 
for  the  learm»d  court  *that  pronounced  [*i50 
tl:e  jnifg.iient  in  this  case,  induces  us  to  notice 
tho  ground  on  which  they  rested  tljcir  decision. 
It  is,  that  the  law  of  the  State  of  New  York 
is  to  govern  this  transaction  and  not  the  law 
■of  tlie  State  of  Illinois  where  the  property  was 
situated;  and  as,  by  the  law  of  New  York, 
Bates  had  no  property  in  the  safes  at  the  date 
of  the  levy  of  the  writ  of  attachment,  there- 
fore none  could  be  acquired  by  the  attachment 
The  theory  of  the  case  is,  that  the  voluntary 
transfer  of  personal  property  is  to  be  governed 
everywhere  by  the  law  of  the  owner's  domicil. 
and  this  theory  proceeds  on  the  fiction  of  law 
that  the  domicil  of  tlie  owner  draws  to  it  the 
personal  estate  which  he  owns  wherever  it  may 
happen  to  be  located.  But  this  fiction  is  by 
no  means  of  universal  application,  and  as  Judge 
Story  says,  "yields  whenever  it  is  necessary  for 
the  purposes  of  justice  that  the  actual  situs  of 
the  thing  should  I>e  examined/'  It  has  yielded 
in  New  York  on  the  power  of  the  State  to  tax 
the  personal  property  of  one  of  her  citizens, 
situated  in  a  sister  State  (People  v.  Commr.  of 
Texas.  23  N.  Y.  225),  and  always  yields  to 
**laws  for  attaching  the  estate  of  nonresidents, 
becrtU'*e  sucli  laws  necessarily  assume  that  prop- 
erty has  a  situs  entirely  distinct  from  the  own- 
er's domicil."  If  New  York  cannot  compel  the 
personal  property  of  Bates  (one  of  her  citizens) 
in  Chicago  to  contribute  to  the  expenses  of  her 
government,  and  if  Bates  had  the  legal  right  to 
own  such  property  there,  and  was  protected  in 
its  ownership  by  the  laws  of  the  State;  and  as 
the  power  to  protect  implies  the  right  to  regu- 
late, it  would  seem  to  follow  that  the  domin- 
ion of  Illinois  over  the  property  was  complete 
there  is  no  absolute  right  to  have  such  transfer 
and  subject  it  to  process  and  execution  in  her 
own  way  and  by  her  own  laws. 

We  do  not  propose  to  discuss  the  question 
how  far  the  transfer  of  personal  property  law- 
ful in  the  owner's  domicil  will  be  respected  in 
the  courts  of  the  country  where  the  property 
is  located  and  a  different  rule  of  transfer  pre- 
151* J  vails.  •It  is  a  vexed  question,  on  which 
learned  courts  have  differed;  but  after  all 
there  is  not  absolute  right  to  have  such  transfer 
respected,  and  it  is  only  on  a  principle  of 
comity  that  it  is  ever  allowed.  And  this  prin- 
ciple of  comity  always  yields  when  the  laws  and 
policy  of  the  State  where  the  property  is  locat- 
ed has  prescribed  a  different  rule  of  transfer 
with  that  of  the  State  where  the  owner  lives. 

We  have  been  referred  to  the  case  of  Guil- 
lander  v.  Howell,  35  N.  Y.  657,  recently  de- 
cided by  the  Court  of.  Appeals  of  New  York, 
and  as  we  understand  the  decision  in  that  case, 
it  harmonizes  with  the  views  presented  in  this 
opinion.  A  citizen  of  New  York  owning  person- 
al property  in  New  Jersey  made  an  assignment, 
with  preferences  to  creditors,  which  was  valid 
in  New  York,  but  void  in  New  Jersey.  Certain 
creditors  in  New  Jersey  seized  the  property 
there  under  her  foreign  attachment  laws  and 
sold  it,  and  the  Court  of  Appeals  recognized  j 
the  validity  of  the  attachment  proceeding,  and  j 
disregarded  the  sale  in  New  York.  That  case 
and  the  one  at  bar  are  alike  in  all  respects, 
1  Wajx.  U.  S.  Book  19. 


except  that  the  attaching  creditor  there  was 
a  citizen  of  the  State  in  which  he  applied  for 
the  benefit  of  the  attachment  laws,  while  Green, 
the  plaintiff  in  error,  was  a  citizen  of  New 
York;  and  it  is  insisted  that  this  point  of 
difference  is  a  material  element  to  be  considered 
by  the  court  in  determining  this  controversy, 
for  the  reason  that  the  parties  to  this  suit,  as 
citizens  of  New  York,  were  bound  by  its  laws. 
But  the  right  under  the  Constitution  of  the 
United  States  and  the  law  of  Congress  which 
Green  invoked  to  his  aid  is  not  at  all  affected 
by  the  question  of  citizenship.  We  cannot  see 
why,  if  Illinois,  in  the  spirit  of  enlightened 
legislation,  concedes  to  the  citizens  of  other 
States  equal  privileges  with  her  own  in  her 
foreign  attachment  laws,  that  the  judgment 
against  the  personal  estate  located  in  her  limits 
of  a  non-resident  debtor,  which  a  citizen  of 
New  York  lawfully  obtained  there,  should  have 
a  different  effect  given  to  it  under  the  provi- 
sions of  the  Constitution  and  the  law  of  Con- 
gress, because  the  debtor,  against  whose  prop- 
erty it  was  recovered,  happened  also  to  be  a 
citizen  of  New  York. 

•The  judgment  of  the  Supreme  Court  pf  [*iS2 
the  State  of  New  York  is  reversed,  and  the 
cause  remitted  to  that  court,  with  instructions 
to  enter  judgment  for  the  plaintiff  in  error. 


CHARLES  W.  TILLINGHAST  and  Joseph  M. 
Warren,  Plffs.  in  Err., 

V. 

MORRISS  VAN  BUSKIRK  et  al. 


I 


N  ERROR  to  the  Supreme  Court  of  the  State 

of  New  York.     (Remittiture.) 
Same  counsel  as  in  preceding  case. 


Mr  Justice  Davis  delivered  the  opinion  of  the 
court: 

This  case  is  in  all  respects  like  the  case  of 
Green  v.  Van  Buskirk,  ante,  109,  decided  at  this 
term,  and  no  separate  opinion  is  necessary. 

The  judgment  of  the  Supreme  Court  of  the 
State  of  New  York  is  reversed,  and  the  cause  is 
remitted  to  that  court,  with  directions  to  enter 
judgment  for  the  plaintiffs  in  error. 


♦JOHN  W.  LOCKWOOD,  Appt.     [•196 

V. 

THE  SCHOONER  GRACE  GIRDLER,  her 
Tackle,  etc.,  Samuel  B.  Lott  et  al.,  Claimants. 

(See  S.  0.  "The  Grace  Girdler,"  7  Wall.  190- 

205.) 

Vessel  must  be  without  fault,  to  recover  fully 
for  collision — inevitable  accident,  what  is — 
where  reasonable  doubt,  loss  must  be  sus* 
tained  bjr  injured  party — reversal  on  conllict- 
ing  testimony. 

in  order  to  recorer  full  Indemnity  for  a  collision 
It  is  necessary  that  the  suffering  vessel  should  be 
without  fault. 

Inevitable  accident,  is  where  an  accident  occurs 
when  a  vessel  Is  pursuinf;  a  lawful  avocntiou  in  a 
lawful  manner,  using  the  proper  precautions 
ngainst  danger. 

XOTK. — Collision  :  ru!<»8  of  navigation ;  vessels 
meeting;  speed:  vessels  Id  a  fog;  steamsbips: 
other  vessels — see  note,  41  L.  ed.  U.  S.  1053. 
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SuPBEME  Court  of  the  United  States. 


Deo.  Tebic, 


Where  there  Is  a  reasonable  doubt  as  to  which 
party  is  to  blame,  the  loss  must  be  sustained  by 
the  party  on  whom  It  has  fallen. 

This  court  ou^ht  not  to  reverse  upon  a  mere 
difference  of  opinion  as  to  the  weight  and  effect 
of  coDflictlDg  testimony. 

[No.  62.] 
Argued  Jan.  27,  1809.        Decided  Feb.  8,  1809. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  J.  M.  Carlisle  and  Charles  N.  Black, 
for  appellant: 

Those  in  charge  of  a  vessel  seeking  to  pass 
another,  and  runnino^  her  down  and  sinking  her 
from  want  of  forethought,  cannot  set  up  the 
plea  of  inevitable  accident  to  excuse  their 
negligence;  that  plea  can  only  be  made  when 
it  is  shown  that  the  collision  could  not  pos- 
sibly have  been  prevented  by  the  exercise  of 
ordinary  care,  caution,  and  maritime  skill. 

The  Morning  Light,  2  Wall.  550,  17  L.  ed.  862, 
see  Digest  of  Maritime  Law  Cases,  48. 

When  two  vessels  are  running  in  the  same  di- 
rection, one  of  them  astern  of  the  other,  there 
rests  upon  the  rear  vessel  an  obligation  to 
exercise  precaution  against  collision,  which  is 
not  chargeable  to  the  same  extent  upon  the 
other. 

The  Governor,  Abb.  Adm.  108,  13  Stat,  at  L. 
61;  1  Pritch.  Adm.  Dig.  170,  171. 

The  vessel  to  the  windward  is  to  keep  away 
when  both  vessels  are  going  the  same  course 
in  a  narrow  channel,  and  there  is  danger  of 
their  running  afoul  of  each  other. 

Marsh  v.  Blythe,  1  McCord,  360. 

If  a  vessel  approaching  another  has  it  in 
her  power  to  choose  the  distance  at  which  she 
shall  tack,  and  a  collision  takes  place  in  conse- 
quence of  her  missing  stays,  she  will  l>e  held 
responsible  for  the  damage  caused  by  the  col- 
lision. Plea,  that  the  collision  was  inevitable, 
was  not  sustained. 

The  Kingston  by  Sea,  3  W.  Rob.  152;  The 
Globe,  6  No.  of  Cas.  275;  1  Pritch.  Adm.  Dig. 
184;  The  Despatch,  3  Law  T.  N.  S.  220;  1 
Pritch.  Adm.  Dig.  134. 

Mr.  Charles  Donohue,  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision.  It  occurred  in 
the  afternoon  of  the  5th  of  August,  1803,  be- 
tween tlie  yacht  Ariel  and  the  schooner  Grace 
Girdler.  Both  vessels  were  boating  down  tne 
river  to  the  bay.  The  yacht  had  made  her  lonj; 
tack  and  had  gone  about,  near  the  New  York 
shore,  and  was  standing  upon  her  short  tack 
across  the  river.  The  scliooner  had  done  the 
same  thing,  and  was  standing  in  the  same 
direction.  In  going  about  slie  had  passed  to  tlie 
windward  of  the  yacht,  and  held  that  position 
in  her  short  tack.  The  yaclit  was  to  the  lee- 
ward, and  a  very  little  way  in  advance.  As 
she  was  beginning  to  make  headway,  the  ap- 
proach of  a  steam  ferry-boat  coming  up  the 
river  compelled  her  suddenly  to  luflf  three  or 
four  points  in  order  to  get  out  of  the  way. 
This  threw  her  unexpectedly  in  the  way  of 
Ihe  schooner,  and  was  the  proximate  cause  of 
the  collision. 

1 97"* J      *Xhe   vessels   came   together,   and   the 
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yacht  was  sunk  and  lost.  The  locality  of  the 
collision  was  opposite  to  the  foot  of  Stanton 
or  Grand  Street,  in  the  City  of  New  York,  and 
about  one  third  of  the  way  across  tlie  river. 

So  far  both  sides  agree  as  to  the  facts,  but 
no  further.  Here  begins  the  stress  of  the 
case,  and  the  antagonisms  in  the  testimony  of 
the  parties  gather  around  it. 

The  libel lants  allege  that  the  schooner  wasi 
wholly  in  fault.  They  say  that  she  ought  not 
to  have  been  so  near  the  yacht;  that  she  ought 
to  have  seen  the  danger  to  the  yacht  from  the 
approach  of  the  ferryboat,  and  seeing  it,  ought 
immediately  to  have  luffed,  to  get  more  to  the 
windward;  and  that  if  she  had  done  so,  the  ac- 
cident would  not  have  occurred.  They  insist 
that  the  schooner,  being  so  nearly  in  tlie  track 
of  the  yacht,  and  in  such  close  proximity,  it 
was  her  duty  to  exercise  the  greatest  vigilance, 
and  to  omit  no  precaution  against  danger. 

The  respondents  insist  that  there  was  no 
fault  on  the  part  of  the  schooner;  that  when 
the  yacht  suddenly  came  into  her  patli  to 
avoid  the  ferry-boat,  the  schooner,  if  not  in 
stays,  had  so  little  headway  on  that  she  wa» 
powerless  to  change  her  course,  or  to  do  any- 
thing else  to  prevent  the  two  vessels  from  com- 
ing in  contact.  In  behalf  of  the  schooner,  there 
is  testimony  to  the  effect  that  the  yacht,  hav- 
ing escaped  the  ferry-boat  by  luffing,  should 
have  luffed  still  more  to  avoid  the  schooner, 
and  that  if  she  had  performed  this  simple  and 
obvious  duty,  the  collision  could  not  have  oc- 
curred. 

The  schooner  was  thoroughly  manned.  The 
captain  was  an  experienced  seaman.  A  regu- 
lar Hurlgate  pilot  was  at  the  helm. 

A  pleasure  party  was  on  board  the  yacht. 
Lockwood.  the  captain,  was  the  superintendent 
of  an  oil  warehouse.  He  had  served  as  a  sea- 
man during  a  voyage  to  California  in  1849. 
He  had  no  other  nautical  experience.  Slavin 
was  the  sailing  master,  He  was  twenty- two 
years  of  age,  and  had  some  experience  as  a 
sailor.  He  "had  been,  off  and  on,  for  five  or  six 
years,  sailing  master  of  those  small  vessels 
about  New  York,'*  and  "had  been  on  the  Ariel 
six  or  seven  weeks  at  that  time."  •Be-  CxgS 
fore  he  went  upon  the  yacht  he  had  been  at 
work  for  Lockwood  in  an  oil  factory.  Lockwood, 
in  his  deposition,  says:  "All  on*  board  were 
gents  but  Slavin  and  an  extra  hand."  The  tes- 
timony of  the  extra  hand  has  not  been  taken» 
and  it  is  not  shown  who  he  was,  what  were  his 
qualifications,  or  in  what  capacity  he  served. 
It  does  not  appear  that  anyone  was  chargoil 
with  the  duty  of  a  lookout.  Lockwood,  the  cap- 
tain, was  at  the  helm.    He  says: 

"The  schooner  made  a  longer  tack  than  !» 
and  followed  on  nearly  iti  our  track — a  little  u> 
the  southward.  Before  I  got  across,  the  steam 
ferry-boat  Cayuga,  crossed  track  on  my  bow. 
I  lutfed  a  little  up  to  avoid  collision  with  her» 
and  as  I  was  filling  away  again  the  Grace 
Girdler  came  up  beliind  and  struck  me  astern. 
Her  jib  boom  went  into  my  mainsail.  We  hnct 
got  about  first,  and  she  was  about  one  hundred 
feet  behind  us  when  she  got  about.  I  did 
not  pay  any  particular  attention  to  her,  as  I 
was  watching  the  ferry-boat.  When  I  got  clear 
of  the  latter,  then  I  saw  the  Grace  Girdler 
coming  down  upon  us.  Mr.  Slavin,  the  sailins^ 
master,  hailed  her  three  times,  but  received   no 
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answer.  She  was  not  further  than  this  room 
from  us  when  I  saw  she  was  coming  down  on  to 
lifl.  When  I  saw  she  was  coming  I  put  my  helm 
hard  up,  expecting  she  would  go  off  to  the 
windward  of  me.  I  also  let  go  my  main  sheet, 
to  let  my  vessel  run  off  before  the  wind ;  but  she 
hit  me  before  she  (the  yacht)  ran  off.  .  .  . 
She  could  have  cleared  me  by  coming  up  into 
the  wind.  .  .  .  The  ferry-boat  was  from 
fifty  to  seventy- five  feet  from  me.  She  was 
bound  to  Williamsburg,  and  crossed  my  bow, 
and  1  came  within  fifteen  or  twenty  feet  of 
hitting  her,  notwithstanding  I  luffed.  .  .  . 
I  did  not  suppose  it  necessary  to  act  to  avoid 
the  ferry-boat  till  she  got  near  us.  I  luffed 
three  or  four  points,  and  continued  that  long 
enough  to  let  ner  run  by." 

From  this  testimony  it  appears  that  no  very 
great  vigilance  was  exercised  on  the  yacht  to 
supply  the  place  of  a  lookout,  and  that  the 
judgment  formed  by  the  captain  as  to  the  dan- 
ger involved  in  the  approach  of  the  steamer 
was  by  no  means  accurate. 

The  chief  fault  attributed  to  the  schooner  is, 
that  she  did  not  luff  into  the  wind  and  avoid 
the  yacht  by  passing  to  the  windward. 
X99*]  *It  is  not  denied  that  the  schooner  was 
to  the  windward  after  running  out  her  long 
tack  and  coming  about,  nor  that  she  would 
have  a*-oided  the  yacht  if  the  yacht  had  not 
thrown  herself  in  the  way  of  the  schooner  to 
avoid  the  ferry-boat. 

Horton,  the  pilot  of  the  schooner,  had  been 
a  Hurlgate  pilot  for  sixteen  years.    He  says: 

''After  we  went  about  we  drawed  away  our 
jibe,  let  up  anything  forward ;  saw  the  yacht  to 
tbe  leeward,  about  fifty  yards  on  our  lee  quar- 
ter, dead  to  the  lee  quarter.  She  kept  hauling 
up  and  nearinff  us  all  the  white,  and  we  was 
BM>iionle88  at  the  time,  and  I  told  them  on  the 
yacht  to  slack  the  main  sheet,  but  they  paid  no 
attention  to  me,  and  came  right  up  to  our  lee 
bow  in  contact  with  our  jib  b<x)m,  which  hooked 
his  mainsail.  We  had  not  got  under  headway 
at  the  time  of  the  collision.  Our  jibs  had  not 
filled.  We  could  not  have  done  anytlung  in 
our  condition  to  avoid  it.  The  helm  was  to  the 
leeward,  in  the  leebecket  dover.  When  we  got 
around  so  that  the  jibs  took,  I  put  my  helm 
down." 

This  testimony,  if  credible,  vindicates  the 
schooner  and  fastens  the  blame  upon  the  yacht. 
Perhaps  the  reason  why  the  warning  of  the  pilot 
was  not  heeded  was,  that  the  officers  of  the 
yacht  had  not  recovered  from  the  perturbation 
produced  by  the  narrow  escape  from  the  ferry- 
Doat,  and  that  there  was  no  lookout  to  give  no- 
tioe  of  the  dangerous  proximity  of  the  schooner, 
induced  by  the  new  position  which  the  yacht 
had  been  compelled  to  assume.  The  statement 
of  the  pilot  is  fully  sustained  by  tbe  captain 
and  several  of  the  crew  of  the  schooner  who 
were  examined.  They  all  aver  that  she  had  so 
little  headway  that  nothing  could  be  done  on 
lerpart  to  avert  the  collision. 

The  sailing  master  and  gentlemen  on  the 
vaebt  sustain  more  or  less  fufly  the  facts  stated 
if  Captain  Lockwood.  As  usual,  those  on 
board  on  each  side  acquit  their  own  and  con- 
demn the  other  vessel.  The  statement  of  Lock- 
wood  is  also  sustained  by  McQueen,  the  pilot 
of  The  Cayuga,  and  by  Goodby,  the  pilot  of 
the  Feck  blip  ferry-boats.  They  saw 
7  Wall. 


•the    collision — inculpate   the    schooner    [•aoo 
and  exculpate  the  yacht. 

On  the  other  hand^  Captain  Barber,  of  the 
schooner  Jenny  Lind,  who  was  near  at  hand  and 
saw  everything  that  occurred,  exonerates  the 
schooner  and  casts  the  entire  responsibility  up- 
on the  yacht.  Such,  also,  is  the  effect  of  the 
testimony  of  Gilbert,  a  pilot  on  the  Hunter's 
Point  line  of  boats.  He,  too,  was  a  spectator. 
Captain  Barber  says: 

"I  have  followed  the  water  eighteen  years, 
and  now  am  master  of  a  vessel.  Know  The  G. 
G.  I  live  in  Westerly.  My  vessel  belongs  to 
Stonington.  I  was  on  the  schooner  Jenny  Lind 
the  day  of  the  collision.  We  went  about  some- 
where near  the  coal  yard  of  the  Penn.  Coai  Co. 
at  Williamsburg.  After  we  went  about  we 
were  in  the  wake  of  the  yacht  and  the  G.  Q. 
All  three  of  us  were  standing  toward  New  York 
side.  As  I  was  walking  back  and  forth  on  my 
deck,  I  saw  the  yacht  a  little  ahead  of  The  G.  G. 
As  the  latter  came  up  with  the  yacht  she  kept 
off  a  little  to  go  under  her  lee  to  clear  her 
quarter.  The  yacht  was  a  little  ahead  and 
tacked  first,  and  The  G.  G.  rounded  her  and 
came  up  to  the  windward.  The  yacht  made 
headway.  The  schooner  payed  off  some,  and  her 
jib  was  shaking  all  the  time  until  they  went 
clear.  I  don't  see  as  The  G.  G.  could  do  any- 
thing to  prevent  this  collision,  as  her  headsails 
were  shaking  and  her  gaff  topsails  and  main- 
sails full.  The  schooner's  foresheets  were  all 
slacked  up  and  she  payed  off  and  hooked  into 
the  yacht.  The  schooner  had  no  command  of 
herself.  The  yacht  was  not  ahead  at  all  after  I 
saw  them.  I  did  not  see  the  yacht  sink.  Saw 
the  schooner  sag  off  on  to  her.  The  yacht  ought 
to  have  gone  around  the  schooner's  stern  or 
started  a  sheet  and  gone  off  on  the  other  hand.** 

No  one  had  a  better  opportunity  of  seeing 
and  understanding  all  that  occurred  than  this 
witness,  and  there  is  none  whose  testimony  we 
deem  entitled  to  more  weight.  There  is  no  im- 
peaching testimony.  The  witnesses  upon  each 
vessel  must  have  known  the  condition  of  things 
and  what  occurred  there.  Unless  we  impute 
perjury,  which  we  see  no  reason  to  do,  they  are 
entitled  to  credence  as  to  this  class  of  facts. 
As  to  what  occurred  upon  the  other  vessel  they 
are  ^liable  to  be  mistaken,  and  their  tes-  [*aox 
timony  is  entitled  to  less  weight  than  the  tes- 
timony of  witnesses  who  were  present. 

In  respect  to  the  yacht,  we  pass  by  the  in- 
quiries whether  she  was  properly  manned, 
whether  she  had  a  suflicient  lookout,  and 
whether,  by  due  vigilance  and  good  seaman- 
ship she  might  not  at  her  leisure  have  given  the 
ferry-boat  a  safe  berth,  and  thus  have  avoided 
the  necessity  of  placing  herself,  as  it  were,  by 
a  leap,  across  the  bows  of  the  schooner.  These 
points  have  not  been  pressed  upon  our  attention 
by  the  learned  counsel  for  the  appellants,  and 
in  the  view  which  we  take  of  the  case  their  so- 
lution is  not  necessary  to  its  proper  determina- 
tion. The  testimony  of  those  on  board  of  the 
yacht  proves  clearly  that  all  was  done  in  the 
emergency  that  was  practicable  and  proper.  If 
there  was  any  omission,  under  the  circum- 
stances it  was  an  error  and  not  a  fault.  In  the 
eye  of  the  law  the  former  does  not  rise  to  the 
grade  of  the  latter,  and  is  alwavs  venial.  Reeves 
V.  The  Constitution,  Gil.  587 ;  N.  Y.  A  L.  S.  Co. 
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V.  Rumball.  21  How.  383,  16  L.  ed.  148;  Gen. 
Chief  V.  Fitzhugh,  12  How.  461.  For  the  pur- 
poses of  this  case  we  hold  that  the  yacht  was 
blameless.  But  she  suddenly  thrust  herself 
before  the  scliooner,  and  took  the  latter  by  sur- 
l^rise.  If  the  testimony  of  the  pilot,  captain 
and  crew  of  the  schooner  be  true,  it  is  undis- 
pu table,  as  is  insisted  by  the  appellants,  that 
she  had  then  so  little  headway  as  to  be  impotent 
to  do  anything  to  prevent  the  impending  catas- 
trophe. Her  helm  was  kept  where  it  should 
have  been  to  have  the  greatest  effect  in  turning 
her  head  more  to  the  windward.  Her  jib  might 
have  been  lowered,  to  give  greater  effect  to  the 
wind  upon  the  sails  in  the  after-part  of  the 
vessel ;  but  if  as  the  proof  is,  it  was  shaking  at 
the  time,  this  could  have  had  no  effect  and  would 
have  been  useless.  This  testin^ony  shows  that 
the  schooner,  as  to  this  part  of  the  case,  was 
also  free  from  fault.  The  superadded  testimony 
of  Barber  and  GilbeKl  leave  no  room  for  doubt 
in  our  minds  upon  the  subject.  The  loss  of  the 
yacht  was  not  produced  by  a  blow  from  the 
scliooner,  but  by  the  jib  boom  of  the  schooner 
running  through  her  mainsail,  and  turning  lipr 
202*]  so  far  upon  her  "side  that  she  filled  with 
water,  as  soon  as  her  jib  stay  was  cut  loose 
from  the  anchor  of  the  schooner,  she  sunk. 

But  it  is  insisted  that  the  schooner  is  blam- 
able  for  not  having  provided  in  advance  for  the 
contingencies  of  the  approach  of  the  ferry-l)oat 
to  the  yacht,  and  the  sudden  transit  of  the  lat- 
ter to  the  windward.  To  this  there  are  two 
answers. 

First.  The  schooner  came  about  near  the 
New  York  shore,  under  the  stem  of  the  yacht, 
and  was  passing  to  the  windward  of  her.  Lock- 
wood  expected  the  schooner  to  pass  on  that 
Bide.  The  witnesses  on  both  sides  agree  that 
she  was  there  when  the  yacht  luffed  and 
changed  her  course  three  or  four  points  in  the 
Bame  direction  to  escape  the  ferry-boat.  It  is 
not  denied  by  any  one  that  but  for  this  there 
would  have  been  ample  room  between  them  for 
both  to  pass  in  safety.  There  is  no  proof  that 
it  was  in  the  power  of  the  schooner  to  put  her- 
self any  further  to  the  windward  than  she  was. 
We  suppose  it  will  not  be  insisted  that  the 
schooner  was  bound  to  stop  before  running  out 
her  long  tack,  or  to  make  it  longer. 

Second.  The  case  made  against  the  schooner 
is  contained  in  the  fourth  article  of  the  libel. 
The  charges  set  forth  are  confined  to  omissions 
at  the  time  of  the  collision  or  immediately  pre- 
ceding it.  Neither  in  the  pleadings  nor  proofs 
is  fault  charged  at  any  other  time.  It  is  no- 
where charged  or  proved  that  it  was  the  duty 
of  the  schooner  to  have  foreseen  the  contingen- 
cies which  caused  the  collision,  or  to  have  made 
any  provision  against  them.  The  record  before 
us  is  a  blank  as  to  that  subject. 

It  is  not  intended  to  impugn  anything  said 
by  this  court  in  the  case  of  Whitndge  v.  Dill, 
23  How.  448,  16  L.  ed.  581,  as  to  the  rules  which 
should  govern  a  vessel  behind  another  and  pur- 
suing the  sair.e  course.  This  is  plainly  distin- 
guishable from  it  in  several  particulars.  It  is 
suHicient  to  mention  one  of  them.  In  that  case 
there  was  no  sudden  change  by  the  leading  vessel 
to  a  course  across  the  bow  of  the  one  behind  her. 
Tliat  is  the  controlling  fact  in  the  case  under 
consideration. 

9o^*]     *lhe  appellants  have  invoked  the  aid 
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of  the  Act  of  Congress  of  April  29,  1864,  "fixing 
rules  and  regulations  for  preventing  collisions 
on  the  water."  The  17th  article  dues,  as  sug- 
gested, provide  **that  every  vessel  overtaking 
another  vessel  shall  keep  out  of  the  way  of  the 
said  last  mentioned  vessel."  But  the  18th  arti- 
cle provides,  subject  to  certain  qualifications, 
that  the  other  vessel  shall  keep  lier  course; 
while  the  19th  and  20th  provide  that  due  re- 
gard shall  be  had  to  the  circumstances  which 
may  render  a  departure  from  the  rules  pre- 
scribed necessary  in  order  to  avoid  immediate 
danger,  and  that  nothing  in  the  Act  shall  war- 
rant the  neglect  of  any  proper  precaution,  or 
excuse  the  fault  of  bad  seamanship,  under  any 
circumstances  that  may  occur. 

It  would  be  a  strange  result  if  the  statute 
'should  make  an  innocent  vessel  liable  for  an 
inevitable  accident. 

In  order  to  recover  full  indemnity  it  is  nee- 
ossary  that  the  suffering  vessel  should  be  with- 
out fault.  Generally  the  burden  of  proof  rests 
upon  the  libellants.  Where  fault  is  shown  on 
the  part  of  the  damaging  vessel,  it  is  incumbent 
on  her  to  show  that  such  fault  had  in  no  degree 
the  relation  of  cause  and  effect  to  the  accident. 
Waring  v.  Clarke,  5  How.  441. 

Inevitable  accident  is  where  a  vessel  is  pur- 
suing a  lawful  avocation  in  a  lawful  manner, 
using  the  proper  precautions  against  danger, 
and  an  accident  occurs.  The  highest  degree 
of  caution  that  can  be  used  is  not  required.  It 
is  enough  that  it  is  reasonable  under  the  cir- 
cumstances— such  as  is  usual  in  similar  cases, 
and  has  been  found  by  long  exi>erience  to  be 
sufficient  to  answer  the  end  in  view — the  safety 
of  life  and  property.  The  Europa,  14  Jur.  629; 
The  Virgil,  2  W.  Rob.  205;  The  Lochlibo,  3  W. 
Rob.  318;  The  W.  V.  Moses,  6  Mitch.  Mar.  Reg. 
1553.  Where  there  is  a  reasonable  doubt  as  to 
which  party  is  to  blame,  the  loss  must  be  sus- 
tained by  the  party  on  whom  it  has  fallen. 
The  Catherine  of  Dover,  2  Hagg.  154. 

The  case  of  The  Thornley,  7  Jur.  G59,  though 
unlike  this  case  in  its  facts,  has  one  point  of 
resemblance  which  renders  it  worthy  of  at- 
tention. That  vessel,  while  "forging**  her  way 
through  *the  North  Sands,  was  hailed  by  [*204 
The  Mentor,  a  vessel  at  anchor  near  them,  to 
come  to  anchor.  She  could  not  then  do  so 
without  danger  of  destruction.  Very  soon  aft- 
er she  passed  the  Sands  a  collision  occurred. 
She  alleged  that  it  was  an  inevitable  accident. 
It  was  objected  (1)  that  she  should  have  an- 
chored instead  of  passing  the  Sands,  and  (2) 
that  she  should  have  anchored  as  soon  as  she 
passed  them.  The  Trinity  Master  said:  "W^e 
consider  the  collision  accidental.  She  could  not 
let  go  her  anchor  until  clear  of  the  Sands; 
if  in  this  case  she  had  let  go  her  anchor,  im- 
mediately on  being  clear,  the  collision  would 
still  have  occurred.  Dr.  Lushington  took  that 
view  of  the  case,  and  pronounced  against  the 
claim  of  the  libelants.  His  judgment  proceed- 
ed upon  the  ground  that  The  Thornley  was 
powerless  to  prevent  the  accident.  The  point 
that  she  should  have  anchored  before  attempt- 
ing to  pass  the  Sands  was  not  noticed. 

There  is  another  feature  of  the  case  before 
us  to  which  it  is  proper  to  refer.  The  district 
court  acquitted  the  schooner  and  dismissed  the 
libel.  The  libellants  appealed  to  the  circuit 
court.     Tlmt  court  affirmed  the  decree.     The 
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case  is  now  here  by  a  second  appeal.  Tliis 
court  ou^ht  not  to  reverse  upon  a  mere  dif- 
ference of  opinion  as  to  the  weight  and  cfTect 
of  conflicting  testimony.  To  warrant  a  reversal 
it  must  be  clear  that  the  lower  courts  have  com- 
mitted an  error,  and  that  a  wrong  has  been 
done  to  the  appellants.  Walsh  v.  Rogers,  13 
How.  284;  11  How.  528;  23  How.  429,  16  L. 
ed.  572;  The  Marcellus,  1  Black,  414,  17  L.  ed. 
217 ;  The  Water  Witch,  1  Black,  494,  17  L.  ed. 
155;  The  Grafton,  1  Blatchf.  C.  C.  173;  The 
Karraganset.  lb.  211;  Cushman  v.  Ryan,  1 
Storj-,  95;  P.oarse  v.  Pigs,  etc.  lb.  322;  Tracy 
T.  Sacket,  1  O.  St.  54 ;  10  Ibid.  58.  This  is  not 
a  case  of  that  character.  If  it  were  now  before 
us  for  decision  tlie  first  time,  although  our 
minds  are  not  entirely  free  from  doubt,  we 
could  nui  come  to  any  other  conclusion  than 
the  one  we  have  announced. 
The  decree  of  the  Circuit  Court  is  affirmed 

Mr.  Justice  Davis,  dissenting: 

I  dissent  from  the  opinion  in  this  case,  be- 
ao5*]  cause  I  think  the  rules  'of  navigation 
require  that  a  vessel  coming  up  behind  on  the 
tame  course  as  the  vessel  before  her,  is  bound 
to  keep  out  of  the  way,  and  I  cannot  concur 
that  the  collision  was  the  result  of  inevitable 
accident,  as  it  occurred  in  the  day  time,  on 
smooth  water,  and  in  fair  weather. 

Concurring,  in  this  dissent,  Mr.  Cliicf  Jus- 
tice Chase  and  Mr.  Justice  Clifford. 


THE  CHICAGO,  ROCK  ISLAND,  &  PACIFIC 
RAILROAD  COMPANY,  George  W.  Stanton, 
Jr.,  John  Elliott,  and  Blakely  Wilson,  Appts., 

V. 

HARK  HOWARD,  John  Weber,  Joseph  Young, 
Clark  Durant,  Thomas  W.  Durant,  Robert 
Murray,  Henry  Vanderveer,  William  El- 
liott, George  Bliss,  Betsey  Tracey,  Harriet 
Le  Conte,  Margaret  Nisbet,  Joseph  W.  Clark, 
Valkert  P.  Donn,  Christopher  Y.  Lansing, 
and  Jared  F.  Harrison. 

(See  S.  C.  7  Wall.  392-410.) 

Railway  companies  may  guarantee  bonds — pow- 
er of  corporations  to  borrow  money  and  exe- 
cute securities — presumption  of  validity — 
judgment  against  corporation  conclusive  on ' 
ftockholders — surplus  on  mortgage  foreclo- 
sure— necessary  parties — negotiable  paper. 

Railway  compaDlet  may  guarantee  the  payment 
•r  sncb  bonds  as  they  have  lawfully  received  from 
ettSes  and  counties. 

Private  corporatloDs  may  borrow  money  or  be- 
eeae  parties  to  negotiable  paper  In  the  transac- 
tioD  of  tbeir  legitimate  business,  unless  expressly 
prohibited:  and  until  the  contrary  is  shown,  the 
tml  nresumptlon  Is  that  their  acts  In  that  behalf 
were  done  in  the  regular  course  of  their  authorized 


Stockholders  are  precluded  from  denying  the 
validity  of  Instniments  of  ^ruaranty,  by  a  judgment 
tkcreoo   against  the  corporation. 

On  foreclosure  of  railroad  mortgage,  whatever 
Interest  remains  after  the  Hen  of  the  mortgage  Is 
4tacharged.  belongs  to  the  corporation  and  becomes 
a  fund  In  trust  for  the  beneflt  of  Its  creditors. 

Neither  stockholders  nor  bondholders  are  neces- 
sary parties  to  a  foreclosure  of  a  railroad  mort- 

vfrltteo  contracts  are  not  necessarilv  negotiable. 
■iBDly  because,  by  their  terms,  they  Inure  to  the 
keneflt  of  the  bearer. 
}  Wall. 


[No.  319.1 
Submitted  Jan.  20,  1869.    Decided  Feb.  8,  18C9. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  District  of  Iowa. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellees,  prating  for  the  applica- 
tion of  a  certain  fund  arising  from  a  sale  of  the 
Mississippi  &  Missouri  R.  R.  Co.  to  satisfy  cer- 
tain judgments  held  by  them.  The  court  having^ 
entered  a  decree  in  favor  of  the  com  pi  a  i  nan  ts,^ 
the  defendants  took  an  appeal  to  this  court. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs.  Cook  &  Dniry  and  James  Emott^ 
for  the  appellants: 

Brief  for  appellants,  Stanton,  Elliott,  and 
Wilson : 

*1.  The  claim  of  the  appellees  to  the  fund  in 
controversy  in  this  case,  rests  upon  two  propo- 
sitions: 

1.  That  they  are  creditors,  holding  valid  obli- 
gations and  evidences  of  indebtedness  against 
the  Mississippi  &  Missouri  Railroad  Company. 

2.  That  the  fund  or  money  appropriated  to 
the  appellees  in  the  court  below,  was  assets  or 
property  of  that  Company. 

But  we  deny  both  propositions.  We  assert 
that  the  guaranties  of  city  and  county  bonds, 
made  by  the  Mississippi  &  Missouri  Railroad 
Company,  were  ultra  vires,  beyond  the  power 
of  that  Corporation  or  its  officers  and  void. 
And  we  assert  that  the  $541,527  which  is  the 
subject  of  the  present  controversy,  is  not  the 
property  of  the  Mississippi  &  Missouri  Rail- 
road Company. 

We  are  not  precluded  from  denying  the  valid- 
ity of  these  guaranties,  nor  the  obligation  nor 
indebtedness  of  the  R^ailroad  Company  upon 
them,  by  the  judgments  recovered  at  law 
against  the  corporation  by  the  appellees. 

There  has  been  a  doubt  whether,  in  actions 
against  stockholders  personally  to  subject  their 
individual  property,  or  what  they  claim  to  be 
such,  to  the  payment  of  debts  and  obligations 
of  the  corporation,  a  judgment  against  the  cor- 
poration was  evidence  at  all  of  the  existence  or 
validity  of  a  debt  by  the  corporation.  In  no 
such  case  has  it  bc^n  held  to  be  more  than 
prima  facie  evidence. 

Moss  V.  McCuUough,  5  Hill,  131,  5  Denio,  567» 
7  Barb.  279. 

3.  The  obligations  of  the  Mississippi  &  !^IIs- 
souri  Railroad  Company  held  by  the  appellees 
are  guaranties,  by  the  officers  of  that  Corpora- 
tion, of  bonds  issued  by  certain  cities  and  coun- 
ties in  Iowa  to  enable  such  cities  and  counties 
to  raise  money  to  subscribe  to  the  stock  of  the 
railroad.  The  Company  or  its  officers  had  no 
authority  to  make  any  such  contracts,  and  they 
were  illegal  and  void. 

4.  A  corporation  cannot  lend  its  credit  to 
individuals  or  other  corporations,  nor  guaran- 
ty, nor  indorse  their  notes,  to  enable  them  to 
raise  money  for  any  purpose.  The  contract  of 
suretyship  is  beyond  the  power  of  a  railroad 
corporation,  unless  expressly  authorized  by  its 
charter;  and  it  was  beyond  the  power  of  this 
Corporation,  either  under  its  articles  of  organ- 
ization or  under  the  general  laws  of  Iowa. 

See  Articles  of  Incorporation,  fol.  238  of  Rec* 
ord;  Laws  of  Iowa,  Code,  1851,  ch.  43;  Revision 
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of  1860,  ch.  52;  Bk.  of  Genesee  v.  Patchin  Bk. 
13  N.  Y.  309;  Bridp^eport  Bk.  v.  Empire  Stone 
Dressing  Co.  30  Barb.  421 ;  Morford  v.  Farmers' 
Bk.  Saratoga,  26  Barb.  568;  N.  Y.  F.  Ins.  Co.  v. 
Ely,  5  Conn.  560;  Smith  v.  Ala.  Life  Ins.  Co. 
4  Ala.  558;  Coleman  v.  East  Counties  R.  Co. 
10  Beav.  1. 

5.  The  fact  that  these  bonds  are  negotiable 
Instruments,  does  not  estop  the  Corporation 
nor  its  stockholders  from  his  defense.  The 
invalidity  of  the  guaranty  appears  upon  its 
face.  All  persc/hs  dealing  with  the  corporation 
Are  bound  to  know  that  by  the  general  law, 
"by  its  organic  law  and  by  the  laws  of  Iowa  re- 
specting corporations,  it  had  no  power  to  make 

'«n  engagement  of  guaranty  or  suretyship. 

6.  The  Corporation  having  no  power  or  right 
to  make  the  guaranty,  it  was  not  a  valid  debt 
or  obligation  of  the  Corporation,  and  the  stoek* 
holders  have  a  right  to  set  up  this  defense  as 
a  reason  why  no  assistance  should  be  given  to 
the  attempt  to  wrest  this  fund  from  them. 

E.  Ang.  Railway  v.  East  Coimties  Railway,  7 
fing.  L.  &  E.  505;  McGregor  v.  Deal  k  Dover 
Railway,  16  Eng.  L.  k  E.  180;  So.  Yorksh. 
.Railway  ▼.  Gr.  N.  Railway,  9  Exch.  55;  Eastern 
"Co.'s  Railway  v.  Hawkes,  35  Eng.  L.  &  E.  8; 
XiCavitt  V.  Palmer,  3  N.  Y.  19;  Talmage  v.  Pell, 
7  N.  Y.  328;  Penn.  &  Del.  S.  Nav.  Co.  v.  Dan- 
dridge,  8  Gill  &  J.  248;  Bk.  of  Mich.  v.  Niles, 
1  Doug.  (Mich.)  401;  Orr  v.  Lacey,  2  Doug. 
<Mich.)  254;  Root  v.  Godard,  3  McLean,  102; 
Root  V.  Wallace,  4  McLean,  8;  Pearce  v.  Mad.  & 
Ind.  R.  Co.  21  How.  441,  16  L.  ed.  184;  Head  v. 
Prov.  Ins.  Co.  2  Cranch,  127;  Bk.  of  Augusta 
V.  Earle,  13  Pet.  519;  Perrine  v.  Ches.  k  Del. 
Can.  Co.  9  How.  172. 

7.  I  contend,  in  the  next  place,  that  the  fund 
in  controversy  here  was  not  assets  nor  property 
of  the  Miss,  k  Mo.  R.  R.  Company.  If  it  was 
not,  it  cannot  be  reached  by  its  creditors.  It 
is  not  enough  that  it  should  be  property  of  the 
stockholders,  or  that  they  received  or  acquired 
it  because  they  were  stockholders. 

The  sixteen  per  cent,  is  not  a  dividend  de- 
clared to  be  paid  to  the  individual  stockholders. 

Ang.  k  Ames,  Corp.  8th  ed.  p:  539,  sec.  557, 
and  p.  583,  sec.  600;  Scott  v.  Eagle  Fire  Ins. 
Co.  7  Paige,  198. 

Members  of  a  corporation  are  not  liable  for 
the  debts  of  the  company.  This  is  a  private 
fund  not  received  as  a  dividend,  not  as  a  matter 
of  legal  right,  but  as  a  gratuity  from  the  bond 
iholders. 

There  is  such  a  defect  of  parties  that  the 
^ourt  cannot  grant  the  relief  prayed. 

1  Dan.  Ch.  Pr.  285.  See  large  list  of  au- 
thorities in  note. 

Assignees  of  choses  in  action  will  be  protected. 
«d. 

Van  Vechten  v.  Graves,  4  Johns.  403;  Little- 
field  ▼.  Storey,  3  Johns.  425;  Ransom  v.  Jones, 
1  Scam.  291 ;  Prescott  v.  Hull,  17  Johns.  284. 

This  last  case  is  also  on  the  point  that' an 
.assignment  of  a  chose  in  action  need  not  be  in 
•writing,  but  by  delivery.  Briggs  v.  Dorr,  19 
Johns.  95. 

The  party  had  a  full,  complete  and  adequate 
remedy  at  law;  and  having  such  a  remedy  a 
<!Ourt  of  equity  will  not  take  jurisdiction,  more 
particularly  to  subject  the  property  of  sureties 
io  the  payment  of  the  debt. 

;8  'Greem,  307;  4  Green,  226;  4  How.  298; 
Itl 


and  a  long  list  of  authorities  on  the  same  point 
in  2  Eq.  Dig.  151. 

Messrs.  John  N.  Rogers  and  James  Grantt 
for  appellees: 

The  general  law  of  Iowa  provides  that  the 
capital  and  assets  of  corporations  like  this, 
shall  be  a  trust  fund  for  creditors.  Revision  of 
1860,  ch.  52,  sec.  1164. 

This  liability  of  dividends  in  the  hands  of  the 
recipients  to  the  claims  of  creditors  of  the 
corporation,  it  was  held  in  Vose  v.  Grant,  16 
Mass.  505,  and  Spear  v.  Grant,  16  Mass.  9,  can 
only  be  enforced  in  -a  court  of  equity. 

But  the  doctrine  we  assert  is  well  settled  by 
decisions,  independent  of  express  statute.  The 
leading  case  is  Wood  v.  Dummer,  3  Mason,  308, 
decided  by  Judge  Story  in  1824. 

Day  V.  Washburn,  24  How.  352,  16  L.  ed.  712; 
Curran  v.  Arkansas,  16  How.  304;  2  Story,  Eq. 
Juris.  I  1252;  Mumma  v.  Potomac  Co.  8  Pet 
281;  the  cases  of  Wood  v.  Dummer,  3  Mason, 
308;  Wright  v.  Petrie,  1  Sm.  k  M.  Ch.  319; 
Nevitt  v.  Bank  of  Port  Gioson,  6  Sm.  &  M. 
513;  Hightower  v.  Thornton,  8  Ga.  493;  Nathan 
V.  Whitlock,  3  Edw.  Ch.  215;  affirmed  by  the 
Chancellor,  9  Paige,  152;  Briggs  v.  Penniman, 

8  Cow.  387;  Scott  v.  Eagle  Fire  Co.  7  Paige, 
198;  Allen  v.  Montgomery  R.  Co.  11  Ala.  437; 
Adler  v.  Milwaukee  Man.  Co.  13  Wis.  57;  Owen 
V.  Smith,  31  Barb.  641;  Bk.  of  Natchez  v.  Cham- 
bers, 8  Sm.  &  M.  9;  Robins  v.  Embry,  1  Sm.  k 
M.  Ch.  207 ;  Ogilvie  v.  Knox  Ins.  Co.  22  How. 
380,  16  L.  ed.  349 ;  Dudley  v.  Price,  10  B.  Mon. 
84;  Gratz  v.  Redd,  4  B.  Mon.  178. 

The  guaranty  of  the  city  and  county  bonds 
by  the  Mississippi  k  Missouri  Company,  was 
an  absolute  and  unconditional  guaranty  of  the 
payment  of  principal  and  interest  when  due. 

Allen  V.  Rightmere,  20  Johns.  365;  Brown  ▼. 
Curtiss,  2  N.  Y.  225;  Union  Bank  v.  Coster,  8 
N.  Y.  203;  Douglass  v.  Howland,  24  Wend.  35; 
Cooper  V.  Paige,  24  Me.  73;  Breed  v.  Hillhouse, 
7  Conn.  523;  Redfield  v.  Haight,  27  Conn.  31; 
Train  v.  Jones,  11  Vt.  444;  McDougal  v.  Calef, 
34  N.  H.  534,  542;  Campbell  v.  Baker,  46  Pa. 
243;  Power  v.  Bumcratz,  12  Ohio  St.  273;  Burn- 
ham  V.  Gallentine,  11  Ind.  295;  Griflin  v.  Sey- 
mour, 15  la.  30;  babin  v.  Harris,  12  la.  87; 
Whiting  V.  Clark,  17  Cal.  407. 

As  the  Mississippi  k  Missouri  Railroad  Com- 
panv,  the  guarantor,  though  made  a  party  de- 
fendant, made  no  defense  in  the  court  below, 
and  does  not  appeal,  the  other  defendants  are 
thereby  concluded  from  controverting  the  status 
of  the  complainants  as  creditors  of  the  Railroad 
Company. 

Holyoke  Bank  v.  Goodman  Paper  Mfg.  Co. 

9  Cush.  576. 

It  is  said  by  appellants'  counsel  that  the 
contract  of  sale  of  Nov.  1,  1865,  was  void,  be- 
cause the  Mississippi  k  Missouri  Railroad  Com- 
pany had  no  power  under  its  Articles  of  Incor- 
poration to  sell  the  road,  without  the  assent  of 
two  thirds  of  its  stockholders. 

To  this  there  are  two  good  answers. 

First.  The  contract  has  been  carried  into  ef- 
fect, and  the  consideration  paid;  and  it  doe» 
not  lie  with  these  defendants,  who  were  parties 
to  the  contract  and  have  reaped  the  fruits  of 
it,  to  set  up  now  its  invalidity. 

Second.  It  was  in  fact  ratified  and  assented 
to  by  far  more  than  two  thirds  of  the  stock- 
liolders,   by   depositing  their   stock   with    th^ 
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Trust  Company  and  signing  the  contract  with 
the  committee. 

We  maintain:  first,  that  this  fund  was  never 
the  property  of  the  bond  holders;  and  secondly, 
that  their  agreement  to  relinquish  their  lien 
«ipon  it,  or  rather  upon  the  property  by  the 
sale  of  which  it  was  realized,  for  a  less  sum 
than  their  whole  debt,  leaving  this  remainder, 
so  far  from  being  a  gratuity,  was  made  upon  a 
^rfectly  good  and  adequate  consideration. 

The  radical  error,  as  we  conceive,  in  the  ar- 
gument on  the  other  side  is,  that  it  treats  the 
mortgagees  of  the  railroad  as  its  absolute  own- 
ers. They  were  simply  creditors  of  the  M.  & 
M.  R.  R.  Co.  secured  by  a  pledge  of  its  prop- 
erty. 

If  the  stockholders  were  necessary  parties,  it 
amounts  to  a  denial  of  justice;  for  it  was 
wholly  impossible  to  make  them  parties.  Their 
number  was  very  great;  their  names  were  un- 
known to  the  complainants ;  and  they  nearly  all 
resided  beyond  the  reach  of  the  process  of  the 
court.  These  facts  are  alleged  in  the  bill,  and 
not  denied  in  the  answers. 

But  on  no  principle  were  they  necessary  par- 
ties. Their  rights  and  interests  are  doubly 
represented  by  parties  brought  before  the  court, 
▼iz.: 

1.  By  the  Corporation  itself,  the  Mississippi 
4  Missouri  Company,  of  which  they  were  mem- 
bers. 

Bagshaw  v.  Eastern  Union  R.  Co.  7  Hare, 
114;  see  also  Holyoke  Bank  v.  Goodman  Paper 
Mfg.  Co.  9  Cush.  676. 

The  fact  that  the  road  and  other  appurtenant 
property  of  the  Mississippi  &  Missouri  Company 
has  passed  out  of  its  hands,  does  not  of  itself 
work  a  legal  dissolution  of  the  Company.  It 
•till  exists  for  the  purpose  of  winding  up  its 
affairs  (Laws  of  Iowa,  Rev.  of  1860,  sec.  1171) ; 
and  is  still  capable  of  suing  and  being  sued. 

2.  The  rights  and  interests  of  these  stock- 
liolders  are  further  fully  represented  by  the 
trustees  selected  and  appointed  by  themselves, 
for  the  express  purpose  of  taking  charge  of  and 
distributing  this  very  fund,  viz.:  Messrs.  Stan- 
ton, Wilson  and  Elliott. 

See  the  opinion  of  Curtis,  J.,  in  Hall  v.  Sul- 
livan Railroad  Company,  in  the  U.  S.  Circuit 
Court  for  N.  H.  21  Law  Rep.  138;  Redf,  Railw. 
•ec  235,  578,  note. 

The  existence  of  a  remedy  at  law  against  the 
principal'  debtor  has  never  been  held  as  a  bar 
to  a  suit  in  equibr  to  obtain  satisfaction  from 
the  surety.  The  '^adequate  remedy  at  law,"  we 
apprehend,  must  be  a  remedy  against  the  same 
party. 

407*1  *Mr.  Justice  Clifford  delivered  the  opin- 
opinion  of  the  court: 

Subscriptions  were  made  to  the  Mississippi 
and  Missouri  Railroad  Company  by  certain  mu- 
nicipal corporations  through  which  the  railroad 
was  located,  and  the  proper  authorities  of  those 
municipalities  issued  their  bonds  in  payment 
of  such  subscriptions  to  the  stock  of  the  Rail- 
road Company. 

Coupons  were  attached  to  the  bonds  provid- 
ing for  the  payment  of  interest  semi-annually, 
and  the  Railroad  Company,  as  the  immediate 
transferees  of  the  bonds,  guarantied  that  the 
principal  and  interest  of  the  bonds  should  be 
paid  as  stipulated  by  an  instrument  in  writing 
7  Wall. 


on  the  back  of  each  bond,  duly  executed  by  the 
proper  officers  of  the  Railroad  Company. 

Obvious  purpose  of  that  guaranty  was  to 
augment  the  credit  of  the  bonds  in  the  market, 
and  to  facilitate  their  sale  to  capitalists  to  raise 
money  to  construct  their  railroad  and  put  it  in 
operation.  Complainants  became  the  lawful 
holders  for  value  of  a  large  number  of  these 
bonds,  and  the  guarantors  as  well  as  the  obli- 
gors neglecting  and  refusing  to  pay  the  cou- 
pons as  the  same  fell  due,  they  brought  sepa- 
rate suits  against  those  parties,  and  recovered 
judgments  against  them  respectively,  as  alleged 
in  the  bill  of  complaint. 

Executions  were  issued  as  well  on  the  judg- 
ment against  the  obligors  of  the  bonds,  as  on  the 
judgment  against  the  guarantors  of  the  same; 
and  the  return  of  the  officer  in  each  case  was, 
that  he  found  no  property.  Prior  to  the  date 
of  those  judgments,  the  Railroad  Company  had 
executed  several  mortgages  of  their  railroad  to 
secure  the  payment  of  their  bonds,  issued  at 
different  times,  to  the  amount  of  $7,000,000, 
and  the  Company  liad  become  insolvent.  They 
had  also  become  liable  as  guarantors  of  the  mu- 
nicipal bonds  already  described,  and  others  of 
like  kind  received  and  used  for  the  same  pur- 
pose, to  the  amount  of  $300,000,  the  payment  of 
which  was  repudiated  by  the  respective  mu- 
nicipal corporations,  by  whose  officers  the  bonds 
were  issued. 

Unable  to  pay  the  debts  of  the  Company,  the 
stockholders  *of  the  same  determined  to  [*4o8 
sell  their  railroad.  Arrangements  were  accord- 
ingly made  between  the  stockholders  and  the 
holders  of  the  mortgage  bonds  to  get  up  the 
stock  of  the  Company  through  certain  agents  or 
trustees,  and  to  e}tecute  and  deliver  to  the  sev- 
eral  holders  of  those  bonds  and  to  the  owners  of 
the  stock  of  the  Company,  certificates  of  the 
amounts  that  they  respectively  would  be  en- 
titled to  receive  under  a  distribution  of  the 
consideration  of  the  proposed  sale.  Amount  of 
the  consideration,  as  assumed  in  the  arrange- 
ment, was  $5,500,000,  and  the  terms  of  the  ar- 
rangement were  that  the  consideration  should 
be  distributed  among  the  parties  interested 
therein,  according  to  a  prescribed  scale  as  set 
forth  in  the  bill  of  complaint. 

By  that  scale  of  distribution  sixteen  per  cent, 
of  the  amount,  to  wit:  $552,400,  were  to  be 
paid  to  the  owners  of  the  capital  stock,  but 
none  of  the  stipulations  in  toe  arrangement 
made  any  provision  for  the  payment  of  the 
bonds  or  coupons  belonging  to  the  complainants. 
Authorized  to  carry  the  arrangement  into  ef- 
fect, the  proper  agents  of  the  Company  offered 
to  sell  the  entire  property  of  the  railroad  to  the 
Chicago  and  Rock  Island  Railroad,  and  the  lat- 
ter Company,  on  the  first  day  of  November, 
1865,  accepted  the  proposition,  and  the  parties 
entered  into  written  stipulations  upon  the  sub- 
ject. 

Those  proposing  to  sell  agreed  that  they 
would,  with  all  possible  dispatch,  cause  the 
mortgages  on  the  railroad  to  be  foreclosed,  and 
tnat  the  entire  property  of  the  Company,  real 
and  personal,  should  be  sold  and  conveyed  to 
trustees,  and  that  the  same  should  be  trans- 
ferred to  such  incorporated  company  in  that 
State  as  the  other  contracting  party  should 
designate  as  the  purchaser  of  the  property,  ii 
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such   designation  was  made  within   the  time 
therein  prescribed. 

By  the  terras  of  the  agreement  the  Chicago 
and  Rock  Island  Railroad  Company  agreed  to 
cause  to  be  incorporated  in  that  State  a  com- 
pany which  should  make  the  purchase,  as  pro- 
posed, for  the  sum  of  $5,500,000,  and  com- 
plete the  railroad  to  the  place  therein  men- 
409']  tioned,  'and  the  other  party  stipulated 
that  the  purchaser  at  the  foreclosure  sale 
should  convey  the  railroad  to  the  new  Company 
for  that  consideration.  Pursuant  to  that  agree- 
ment the  mortgages  were  foreclosed,  and  the 
new  Company,  to  wit:  the  Chicago,  Rock  Island 
and  Pacific  Railroad  Company,  was  created  un- 
der the  general  laws  of  the  State,  and  the  entire 
property  of  the  railroad  was  sold  nt  the  fore- 
closure sale,  and  the  purchasers  conveyed  the 
same  to  the  new  Company  as  stipulated  in  the 
agreement.  All  the  stockholders  in  the  old 
Company  became  thereby  entitled,  as  against 
all  those  who  joined  with  them  in  negotiating 
the  sale,  to  a  pro  rata  share  in  the  sixteen  per 
cent,  of  the  consideration  reserved  to  their  use 
under  the  scale  of  distribution  prescribed   in 

that  arrangement.  ,  .  .  .    xu  x  xv 

Statement  of  the  bill  of  complaint  is,  that  the 
new  Company  is  ready  to  pay  that  amount  to 
the  stockholders  of  the  old  Company,  and  the 
complainants  contend  that  the  facte  herein  re- 
cited show  that  they  are  entitled  to  have  their 
whole  debt  paid  before  any  portion  of  the  fund 
derived  from  that  sale  shall  go  to  the  stock- 
holders  of  the  old  Company,  which  is  insolvent, 
and  will  become  extinct  when  that  arrangement 
is  fully  carried  into  effect.  , 

Views  of  the  complainante  were  sustained  m 
the  court  below,  where  it  was  ordered,  ad- 
judged and  decreed,  that  the  complainante  and 
the  other  parties  who  were  duly  admitted  as 
such,  and  joined  in  the  prosecution  of  the 
suit,  were  entitled,  as  creditors  of  the  Railroad 
Company,  to  so  much  of  the  purchase  money  as 
was  agreed  between  the  parties,  and  intended 
to  be  reserved  and  distributed  among  the  stock- 
holders of  the  Company,  and  from  that  decree, 
as  more  fully  set  forth  in  the  record,  the  re- 
spondente  appealed. 

I.  Equity  regards  the  property  of  a  corpora- 
tion as  held  in  trust  for  the  payment  of  the 
debte  of  the  corporation,  and  recognizes  the 
right  of  creditors  to  pursue  it  into  whosoever 
possession  it  may  be  transferred,  unless  it  has 
passed  into  the  hands  of  a  bona  fide  purchaser; 
and  the  rule  is  well  settled  that  stockholders 
410*]  are  not  entitled  to  any  share  of  the  ♦cap- 
ital stock  nor  to  any  dividend  of  the  profits 
until  all  the  debte  of  the  corporation  are  paid. 
Assets  derived  from  the  sale  of  the  capital 
stock  of  the  corporation,  or  of  ite  property, 
become,  as  respects  creditors,  the  substitutes 
for  the  things  sold,  and  as  such  they  are  sub- 
ject to  the  same  liabilities  and  restrictions  as 
the  things  sold  were  before  the  sale,  and  while 
they  remained  in  the, possession  of  the  corpora- 
tion. Even  the  sale  of  the  entire  capital  stock 
of  the  company  and  the  division  of  the  pro- 
ceeds of  the  sale  among  the  stockholders  will 
not  defeat  the  trust  nor  impair  the  remedy  of 
the  creditors,  if  any  debte  remain  unpaid,  as 
the  creditors  in  that  event  may  pursue  the  con- 
sideration of  the  sale  in  the  hands  of  the  re- 
spective stockholders  and  compel  each  one,  to 
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the  extent  of  the  fund,  to  contribute  pro  rata 
towards  the  payment  of  their  debts  out  of  th» 
moneys  so  received  and  in  their  hands. 

Valid  contracts  made  by  a  corporation  sur- 
vive even  its  dissolution  by  voluntary  surren- 
der or  sale  of  its  corporate  franchises,  and  the 
creditors  of  the  corporation,  notwithstanding 
such  surrender  or  sale,  may  still  enforce  their 
claims  against  the  property  of  the  corporation 
as  if  no  such  surrender  or  sale  had  teken  place* 
Moneys  derived  from  the  sale  and  transfer  of 
the  franchises  and  capitel  stock  of  an  incorpo- 
rated company  are  assets  of  the  corporation^ 
and  as  such  constitute  a  fund  for  the  payment 
of  its  debte,  and  if  held  by  the  corporation 
iteelf,  and  so  invested  as  to  be  subject  to  legal 
process,  the  fund  may  be  levied  on  by  such 
process;  but  if  the  fund  has  been  distributed 
among  the  stockholders,  or  passed  into  the 
hands  of  other  than  bona  fide  creditors  or  pur- 
chasers, leaving  any  debte  of  the  corpnrntion 
unpaid,  the  established  rule  in  equity  is,  that 
such  holders  toke  the  fund  charged  with  the 
trust  in  favor  of  creditors,  which  a  court  of 
equity  will  enforce,  and  compel  the  application 
of  the  same  to  the  satisfaction  of  their  debts. 

Story,  Eq.  Jur.  (9th  ed.).  §  1252;  Mumma 
V.  Potomac  Co.  8  Pet.  2SG ;  Wood  v.  Dummer,  3 
Mas.  308;  Vose  v.  Grant,  15  Mass.  522;  Spear 
V.  Grant,  16  Mass.  14;  Curran  v.  Ark,  15  How. 
307. 

♦Regarded  as  the  trustee  of  the  corpo-  [•41X 
rate  fund,  the  corporation  is  bound  to  adminis- 
ter the  same  in  good  faith  for  the  benefit  of 
creditors  and  stockholders,  and  all  others  inter- 
ested in  its  pecuniary  afifairs,  and  anj-  one  re- 
ceiving any  portion  of  the  fund  by  voluntary 
transfer,  or  without  consideration,  may  be  com- 
pelled to  account   to  those  for  whose  use  the 
fund  is  held.    Creditors  are  preferred  to  stock- 
holders on  account  of    the   peculiar   trust   in 
their  favor,  and  because  the  latter,  as  constit- 
uent members   of  the  corporate  body,  are  re- 
garded as  susteining,  in  that  aspect,  the  same 
relation  to  the  former  as  that  sustained  by  the 
corporation. 

None  of  these  principles  are  directly  contro- 
verted by  the  appellante;  but  they  deny  that 
the  sixteen  per  cent,  agreed  to  be  paid  to  the 
stockholders  belonged  to  the  Corporation. 

Claim  of  the  complainants  to  the  fund  in 
controversy  reste  mainly  upon  two  propositions^ 
which  present  mixed  questions  of  law  and  fact: 

1.  That  they  are  creditors  of  the  Railroad 
Company,  as  evidenced  by  the  judgmente  set 
forth  in  the  record. 

2.  That  the  fund  in  question  was  assete  of 
the  Railroad  Company. 

Authority  of  the  municipal  corporations  to 
issue  the  bonds  purchased  by  the  complainante 
is  not  denied :  but  the  appellants  contend  that 
the  Railroad  Company  had  no  power  to  guaran- 
tee their  payment,  and  they  also  deny  that  the 
Railroad  Company  had  any  title  or  interest  in 
the  fund  in  controversy.  On  the  contrary,  they 
insist  that  it  was  a  concession  made  bv  the 
holders  of  the  mortgage  bonds  to  the  stock- 
holders as  a  "gratuitous  favor"  to  save  them 
from  a  total  loss,  and  to  induce  them  not  to  in- 
terpose any  obstacles  in  the  way  of  a  speedy 
foreclosure  of  the  several  mortgages. 

Express  allegation  of  the  bill  of  complaint  Is, 
that  the  bonds  issued  by  the  municipal  oorporj*- 
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tions  were  received  by  the  Railroad  Company 
in  payment  for  subscriptions  to  the  stock  of  the 
Company,  and  that  the  Corporation,  as  the 
holders  of  the  same,  guarantied  tlioir  payment 
412*]  and  sold  •them  in  the  market,  and  the 
stipulation  of  the  parties  is,  that  all  the  alle- 
gations of  the  bill  of  complaint  not  denied  in 
the  answer  are  to  be  considered  as  admitted. 
Apart,  therefore,  from  the  effect  of  the  judg- 
ments, those  allegations  must  be  taken  to  he 
true,  as  they  were  not  denied  in  the  answer. 

Power  to  make  contracts,  and  acquire  and 
transfer  property,  is  conferred  upon  such  cor- 
porations, by  the  laws  of  the  State,  to  the  same 
extent  as  that  enjoyed  by  individuals;  and  the 
record  shows,  to  the  entire  satisfaction  of  the 
court,  that  the  instrument  of  guaranty  was  ex- 
ecuted and  the  bonds  sold  in  the  market  as  the 
me£.ns  of  raising  money  to  construct  tlie  rail- 
road and  put  it  in  operation. 

Counties  and  cities  may  issue  bonds  under 
the  laws  of  that  State  in  aid  of  such  improve- 
ments; and  railway  companies  are  expressly 
authorized  to  receive  such  securities  in  pay- 
ment of  subscriptions  to  their  capital  stock, 
and  to  sell  the  bonds  in  the  market  for  such 
discount  as  they  think  proper. 

Abundant  proof  exists  in  this  record,  that 
railway  companies  may  issue  their  own  bonds 
to  raise  money  to  carry  into  effect  the  purposes 
for  which  they  were  created;  and  it  is  difficult 
to  see  why  they  may  not  guaranty  the  payment 
of  such  bonds  as  they  have  lawfully  received 
from  cities  and  counties,  and  put  them  upon 
the  market  instead  of  their  own,  as  the  means 
of  accomplishing  the  same  end.  Undoubtedly 
they  may  receive  such  bonds  under  the  laws  of 
the  State,  and  if  they  may  receive  them,  they 
may  transfer  them  to  others;  and  if  they  may 
transfer  them  for  purchasers,  they  may,  if  they 
deem  it  expedient,  guaranty  their  payment  as 
the  means  ot  augmenting  their  credit  in  the 
market,  and  saving  the  Corporation  from  the 
Beeessity  of  issuing  their  own  bonds  to  ac- 
complish the  same  purpose. 

Considered,  therefore,  as  an  open  question, 
tke  court  is  of  the  opinion  that  the  objection  is 
without  merit.  Private  corporations  may  bor- 
row money,  or  become  parties  to  negotiable 
paper  in  the  transaction  of  their  legitimate 
business,  unless  expressly  prohibited;  and  un- 
413*]  til  the  contrary  is  shown,  "the  legal  pre- 
sumption is  that  their  acts  in  that  behalf  were 
done  in  Uie  regular  course  of  their  authorized 
bosiness.  Canal  Co.  v.  Vallette,  21  How.  424, 
1$  L.  ed.  157;  Partridge  v.  Badger,  25  Barb. 
146;  Barry  v.  Mer.  Ex.  Co.  1  Sandf.  Ch.  280; 
Ang.  A  Ames,  Corp.  |  267;  Story,  Bills,  |  79; 
Famum  v.  Blackstone  Canal  Co.  1  Sumn.  46. 

Railroad  companies  are  responsible  in  their 
corporate  capacity  for  acts  done  by  their 
agents,  either  ex  contractu  or  ex  delicto,  in  the 
course  of  their  business  and  within  the  scope 
of  the  agent's  authority.  R.  Co.  v.  Quigley,  21 
How.  202,  16  L.  ed.  73. 

Corporations  as  much  as  individuals  are 
bound  to  good  faith  and  fair  dealing,  and  the 
mle  is  well  settled  that  they  cannot,  by  their 
acts,  representations  or  silence,  involve  others 
in  onerous  engagements  and  then  turn  round 
and  disavow  their  nets  and  defeat  the  just  ex- 
pectations which  their  own  conduct  has  super- 
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induced.  Bargate  v.  Shortridgc,  5  H.  of  L.  Cas. 
207;  Zabriskie  v.  Railroad  Co.  23  How.  397,  16 
L.  ed.  4!)6;  Bissell  v.  Jeffersonville,  24  How. 
300,  10  L.  ed.  602. 

Tested  by  any  view  of  the  evidence,  it  is 
quite  clear  that  the  corporation  possessed  the 
power  to  execute  the  instruments  of  guaranty 
appearing  on  the  back  of  the  bonds,  and  the 
necessary  consequence  of  that  conclusion  is 
that  on  the  default  of  payment  they  became 
liable  to  the  holders  of  the  same  to  the  same  ex- 
tent as  the  obligors. 

Present  suit  is  not  one  against  stockholders 
to  compel  them  to  pay  a  corporate  debt  out  of 
their  own  estate,  but  it  is  a  suit  against  the 
Corporation  and  certain  other  parties  holding 
or  claiming  assets  which  belong  to  the  prin- 
cipal respondent,  to  prevent  that  fund  from 
being  distributed  among  the  stockholders  of  the 
Corporation  before  the  debts  due  to  the  com- 
plainants are  paid.  Viewed  in  that  light,  it  is 
obvious  that  the  stockholders  are  precluded  l»y 
the  judgment  from  denying  the  validity  of  the 
instruments  of  guaranty,  and  that  the  judg- 
ments are  conclusive  as  to  the  indebtedness  of 
the  Corporation. 

II.  Second  defense  is  that  the  fimd  in  ques- 
tion did  not  belong  to  the  Coporation,  as  con- 
tended by  the  appellees.  ♦Extended  dis-  ["414 
cussion  of  that  proposition  is  not  necessary,  as 
the  evidence  in  the  record  affords  the  means 
of  demonstration  that  it  is  not  correct.  Mort- 
gage bond  holders  had  a  lien  upon  the  property 
of  the  Corporation  embraced  in  their  mort- 
gages, and  the  Corporation  having  neglected 
and  refused  to  pay  the  bonds,  they  had  a  right 
to  institute  proceedings  to  foreclose  the  mort- 
gages, but  the  equity  of  redemption  remained 
in  the  Corporation.  Subject  to  their  lien,  the 
property  of  the  railroad  was  in  the  mortgagor .-»,. 
and  whatever  interest  remained  after  the  lion 
of  the  mortgages  was  discharged  belonged  to 
the  Corporation,  and  as  the  property  of  the  Cor- 
poration when  the  bonds  were  discharged,  it 
became  a  fund  in  trust  for  the  benefit  of  their 
creditors.  Holders  of  bonds  secured  by  mort- 
gage, as  in  this  case,  may  exact  the  whole 
amount  of  the  bonds,  principal  and  interest ;  or 
they  may,  if  they  see  fit,  accept  a  percentage  as 
a  compromise  in  full  discharge  of  their  respect- 
ive claims,  but  whenever  their  lien  is  legally 
discharged,  the  property  embraced  in  the  mort- 
gage, or  whatever  remains  of  it,  belongs  to  the 
corporation. 

Conceded  fact  is,  that  the  property  and  fran- 
chises of  the  railroad  were  sold  for  the  con- 
sideration specified  in  the  record,  and  that  the 
mortgage  bond  holders  discharged  their  lien  for 
eighty-four  per  cent,  of  that  amount,  and  that 
the  residue  of  the  purchase  money  remained  in 
the  hands  of  the  purchaser  discharged  of  the 
lien  created  by  the  mortgages,  and  the  com- 
plainants contend  that  it  was  clear  of  all  liens, 
except  that  of  the  creditors.  Such  a  corpora- 
tion cannot  be  said  to  own  anything  separate 
from  the  stockholders,  unless  it  be  the  tangible 
property  of  the  company  and  the  franchises 
conferred  by  the  charter;  and  it  is  conceded  by 
both  parties  that  the  fund  in  question  was  de- 
rived from  a  voluntary  sale  and  transfer  of 
those  identical  interests.  They  were  heavily 
incumbered  by  mortgages,  and  our  attention  is 
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called  to  the  fact  that  the  provisional  arrange- 
ment was  negotiated  by  the  stockholders  and 
bond  holders;  but  the  decisive  answer  to  that 
su;:rgestion  is,  that  the  two  Railroad  Companies 
were  parties  to  the  subsequent  contract  of  sale, 
and  that  they  both  agreed  to  all  the  terms  of 
.415*]  sale,  and  purchase,  and  to  the  mode  "of 
transferring  and  of  perfecting  the  title. 
Prompt  payment  was  secured  by  the  bond  hold- 
ers, and  it  is  highly  probable  that  they  received 
under  that  arrangement  a  larger  portion  of 
their  claims  than  they  could  have  obtained  in 
any  other  way. 

Another  suggestion  of  the  appellants  is,  that 
the  contract  of  sale  was  unauthorized,  but  the 
<«ugffe5tion  is  entitled  to  no  weight,  as  the  con- 
tract was  ultimately  carried  into  effect  by  the 
r'ousent  or  subsequent  ratification  of  all  parties 
interested  in  the  subject-matter  of  the  sale. 

Xext  objection  is,  that  there  is  such  a  want 
of  parties  that  a  court  of  equity  cannot  grant 
the  relief  as  prayed.  Principal  suggestion  in 
support  of  this  proposition  is  that  the  stock- 
holders should  have  been  made  parties,  but  the 
court  is  of  a  different  opinion,  because  their  in- 
terest is  fully  represented  by  the  parties  before 
the  court.  Respondents  in  the  suit  are  the  two 
Railroad  Companies  and  the  committee  or  trus- 
tees chosen  and  appointed  by  the  stockholders 
and  bond  holders  through  whom  the  provisional 
arrangement  was  perfected  and  the  contract  of 
sale  was  carried  into  effect.  Neither  the  stock- 
holders nor  bond  holders  were  necessary  parties 
under  the  circumstances  of  this  case.  Bagshaw 
v.  Railway  Co.  7  Hare.  131;  Holyoke  Bank  v. 
Mfg.  Co.  9  Cush.  576;  Hall  v.  Railroad,  21  Law 
Rep.  139;  1  Redf.  Railways,  578;  Boon  v. 
Cliiles,  8  Pet.  532;  Story  v.  Livingston,  13  Pet. 
350. 

Remaining  objection  is,  that  the  certificates 
issued  to  the  stockholders  in  lieu  of  the  stock 
were  negotiable,  and  that  they  may  be  in  the 
hands  of  innocent  holders;  but  the  objection  is 
entitled  to  no  weight,  because  it  is  based  upon 
an  erroneous  theory. 

Written  contracts  are  not  necessarily  negoti- 
able, simply  because  by  their  terms  they  inure 
to  the  benefit  of  the  bearer.  Doubtless  the  cer- 
tificates were  assignable,  and  they  would  have 
been  so  if  the  word  '*bearer"  had  been  omitted, 
but  they  were  not  negotiable  instruments  in 
the  sense  supposed  uy  the  appellants.  Holders 
might  transfer  them,  but  the  assignees 
416*]  "took  them  subject  to  every  equity  in  the 
hands  of  the  original  owner.  Mech.  Bank  v.  R. 
Co.  13  N.  Y.  599. 

Particular  mention  is  not  made  of  the  de- 
fense that  the  complainants  have  an  adequate 
remedy  at  law,  as  it  is  utterly  destitute  of 
merit. 

Decree  affirmed. 


3a*]THE  STEAMSHIP  GEORGIA,  tier  Tack- 
le, etc.,  Edward  Bates,  Claimant,  Appt., 

v. 

THE  UNITED  STATES. 
(Seee  S.  C.  "The  Georgia,"  7  Wall.  32-44.) 

Objection  to  evidence  not  made  below  is  un- 
available— purchase  of  enemy's  ship  of  war, 
in  neutrol  port,  invalid— such  vessel  liable 
to  capture. 
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Objection  to  deposition  comes  too  late  when  first 
made  in  this  court ;  It  should  have  been  made  in 
the  court  below. 

Purchase  of  a  ship  of  war  from  an  enemy  whilst 
lying  In  a  neutral  port,  to  which  it  had  fled  for 
refuge,  is  Invalid ;  it  makes  no  difference  that  the 
vessel  was  not  then  a  vessel  of  war,  but  h4d  been 
dismantled,  and  all  guns  and  munitions  of  war 
removed. 

Such  a  vessel  may  afterwards  be  captured  as 
prize  of  war. 

[No.  42.] 
Argued  Jan.  13,  1809.     Decided  Feb.  15,  18G9. 


APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

The  case  is  stated  by  the  court. 
Messrs.  Wm.  Marvin  and  Augustin  F.  Smith, 
for  appellant: 

No  principle  of  international  law  prohibits  a 
neutral,  in  his  home  port,  from  buying  and 
selling  to  any  person,  any  and  every  species  of 
property.  In  a  home  neutral  port  there  is  no 
room  for  the  operation  of  international  in- 
terdicts; nor  does  international  law  invalidate 
any  sales  in  such  port. 

No  decision  of  our  own  nor  of  the  British 
Prize  Courts  covers  the  case. 

The  Minerva,  6  C.  Rob.  396,  was  unlike  the 
recent  case  in  many  important  particulars. 

In  the  case  now  before  the  court,  the  claim- 
ant did  not  buy  a  man-of-war,  with  her  guns 
and  ammunition,  but  a  vessel  disarmed  and 
dismantled  of  her  guns,  and  no  munitions  of 
war.  He  bought  the  \^ssel  for  commercial 
purposes  only,  and  paid  in  money  the  full 
value  thereof.  The  vessel  was  not  captured, 
as  was  the  Minerva,  near  the  enemy's  coast, 
with  an  enemy  crew  and  a  considerable  por- 
tion of  her  original  war  armament  on  board. 
Under  the  facts  of  the  case,  there  was  not  the 
slightest  probability  that  the  vessel  would  again 
become  a  part  of  the  enemy*s  navy. 

The  validity  of  the  purchase  of  the  enemy's 
merchant  ships  by  a  neutral,  even  where  the 
purchase  and  transfer  have  been  effected  in  the 
enemy's  port,  under  blockade,  has  been  fully 
recognized. 

The  Sechs  Geschwistem,  4  C.  Rob.  101 ;  The 
Vigilantia,  6  Rob.  123;  The  Bernon,  1  C. 
Rob.   102. 

Mr.  W.  M.  Evarts,  Atty-Gen.,  and  J.  Hubley 
Ashton,  Ass't  Atty-Gen.,  for  the  United  States, 
and  C.  Crowley,  for  captors: 

It  appearing  that  this  steamer  was  a  publie 
vessel  of  war  of  the  insurgent  enemies  of  the 
United  States,  the  claimant's  purchase  in  the 
neutral  Port  of  Liverpool  was  illegal,  and  he 
acquired  thereby  no  title  to  the  vessel,  as 
against  the  United  States. 

The  French  rule  of  public  law  and,  perhaps, 
that  of  other  nations  of  Continental  Europe, 
treats  every  purchase  of  an  enemy's  vessel  in 
time  of  war,  by  a  neutral,  whether  public  or 
private,  as  illegal. 

Lebeau,  Nouveau  Code  des  Prises,  torn  11,  p. 
342;  Pistoye  et  Duverdy,  Traite  des  Prises 
Maritimes,  tom  11,  p.  1;  Hautefeuille,  Droit  et 
Devoirs  des  Nations  Neutres,  tom  41,  p.  76. 

The  general  rule  of  prize  law,  as  adminis- 
tered in  the  English  courts,  however,  is  that 
the  title  of  a  neutral  vendee  to  a  vessel  sold  by 
the  enemy  in  time  of  war,  is  valid  where  tb« 
property   is   bona   fide,   and  .absolutely   trans- 
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ferred  #o  as  to  devest  the  enemy  of  all  future 
interest  in  it. 

The  Sechs  Geschwistern,  4  Rob.,  101 ;  The  Jo- 
lianna  Emilia,  29  B.  L.  &  £.,  502;  9  Moore, 
(P.  C),  119. 

But  to  this  general  rule  there  are  several 
^^te  as  well  recognized  exceptions  in  the  Eug 
bsh  prize  law. 

The  first  is,  that  effect  will  not  be  given  to 
a  sale  of  an  enemy's  ship  in  transitu.  In  such 
«  case  the  court  will  not  examine  the  question 
-of  bona  fides,  but  will  treat  the  fact  of  sale  as 
•conclusive  evidence  of  mala  fides. 

The  Danckebaar  Africaan,  1  Rob.  112;  The 
Herstelder,  1  Rob.  115. 

The  second  exception  seems  to  be,  that  the 
purchase  of  an  enemy's  vessel  by  a  neutral,  in  a 
olockaded  port,  is  illegal. 

The  Gen.  Hamilton,  6  Rob.  61;  The  Vigi- 
aantia,  6  Rob.   124;  The  Potsdam,  4  Rob.  89. 

A  third  exception  arises  in  the  case  of  an 
enemy's  ships  of  war,  the  purchase  of  which  by 
neutrals  is  neld  to  be  illegal. 

The  Minerva,  6  Rob.  396;  2  Wheat.  App. 
•90:  Lawrence  Wheat  Int.  Law,  681,  note;  3 
Phillim.  Int.  Law,  608;  2  Wildm.  Int.  L.  90; 
Haz.  A  R.  209. 

The  counsel  of  the  appellant  have  attempted 
in  their  brief  to  distinguish  the  case  at  bar 
from  that  of  The  Minerva ;  but  it  must  be  clear 
to  anyone  who  reads  the  ludgment  of  Lord 
8towe]l,  that  he  intended  to  lay  down,  as  a  rule 
4d  decision,  the  explicit  doctrine  that  a  sale  by 
A  belligerent  of  his  vessel  of  woir  to  a  neutral, 
in  a  neutral  port,  could  not  operate  to  transfer 
"the  title  of  the  property  as  against  British 
right  of  capture,  independently  of  any  circum- 
stances tending  to  show  fraud  or  collusion  in 
the  particular  transaction. 

Mr.  Justice  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  District  Court  of 
-the  United  States  for  the  District  of  Massa- 
chusetts. 

This  is  a  libel  in  prize  against  the  steamship, 
<jeorgia.  She  was  captured  by  the  United 
States  ship  of  war,  Niagara,  Commodore  Cra- 
ven, commander,  off  the  coast  of  Portugal,  on 
the  morning  of  the  15th  of  August,  1864;  and 
was  sent  into  New  Bedford,  Massachusetts,  for 
condemnation.  A  claim  was  interposed  by 
Edward  Bates,  of  Liverpool,  a  subject  of  Great 
Britain,  who  afterwards,  on  the  31st  of  Janu- 

r,  1865,  filed  a  test  affidavit,  averring  that  he 
the  sole  owner  of  the  vessel;  was  a  mer- 
chant in  Liverpool,  and  a  large  owner  of  ves- 
sels; that  he  had  fitted  out  The  Georgia  at 
35*]  Liverpool  for  sea,  and  chartered  her  to  *the 
Portuguese  Government  for  a  voyage  to  Lisbon, 
Mod  thence  to  the  Portuguese  settlements  on  the 
coast  of  Africa;  and  that  while  on  her  voyage 
to  Lisbon,  in  a  peaceable  manner,  she  was  cap- 
tared  as  already  stated. 

The  proofs  in  the  case  are  not  confined  to  the 
documentary  evidence  found  on  board  the  prize. 
Mad  to  the  answers  to  the  standing  interroga- 
tories in  preparatorio,  but  have  been  taken  and 
were  heard  before  the  court  below,  without  re- 
«trietion   and   without  any  objection   in   that 


It  is  now  insisted  by  the  learned  counsel  for 
olaiinaDt»  that  all  the  depositions  in  the 
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record,  except  those  in  preparatorio,  should  be 
stricken  out  or  disregarded  by  the  court  on  the 
appeal,  for  the  reason  that  it  does  not  appear 
that  any  order  had  been  granted  on  behalf  of 
either  party  to  take  further  proofs.  But  the 
obvious  answer  to  the  objection  is,  that  it  comes 
too  late.  It  should  have  been  made  in  the 
court  below.  As  both  parties  have  taken  fur- 
ther proofs,  very  much  at  large,  bearing  upon 
the  l^ality  of  the  capture,  without  objection, 
the  inference  is  unavoidable  that  there  must 
have  been  an  order  for  the  same  or,  if  not. 
that  the  depositions  were  taken  by  mutual  con- 
sent. They  were  taken  on  interrogatories  and 
cross  interrogatories,  in  which  the  counsel  of 
•both  parties  joined  and  among  other  [*39 
witnesses  examined  is  the  claimant  himself, 
whose  deposition,  with  the  papers  accompany- 
ing it,  fill  more  than  one  third  of  the  record. 

The  Georgia  was  built  at  Greenock,  on  the 
Clyde,  and  called  "The  Japan,"  in  the  years 
18C2-1863,  as  a  war  vessel  for  the  Confederate 
Government,  or,  if  not  thus  built,  she  certainly 
passed  into  the  hands  of  that  government  early 
in  the  spring  of  1863;  and  on  the  2d  of  April, 
under  the  prejext  of  the  trial  trip,  steamed  t/> 
an  obscure  port  near  Cherbourg,  in  France, 
where  she  was  joined  by  a  small  steamer  with 
armaments  and  a  crew  from  Liverpool.  This 
armament  and  crew  were  immediately  trans- 
ferred to  Tlie  Japan,  upon  which  the  Confed- 
erate fiag  was  hoisted,  under  the  orders  of 
Captain  Maury,  who  had  on  board  a  full 
complement  of  officers.  Her  name  was  then 
changed  to  "The  Georgia."  She  set  out  on 
her  cruise  from  this  port  agaiast  the  com- 
merce of  the  United  States ;  and  after  being 
thus  employed  for  more  than  a  year,  having 
in  the  meantime  captured  and  burnt  many  ves- 
sels belonging  to  citizens  of  the  United  States, 
she  returned  and  entered  the  Port  of  Liverpool 
on  the  2d  of  May,  1804,  a  Confederate  vessel  of 
war,  with  all  her  armament  and  complement  of 
officers  and  crew  on  board.  How  long  she 
remained  in  that  port  before  she  was  dis- 
mantled, is  not  distinctly  in  proof,  though 
probably  but  a  few  weeks.  It  appears  that 
Captain  Bullock,  a  Confederate  agent  at  the 
port,  at  first  thought  of  selling  her  at  private 
sale,  together  with  her  full  armament;  but, 
failing  in  that,  she  was  advertised  for  public 
sale  the  latter  part  of  May  and  the  first  of 
June.  The  broker,  Curry,  concerned  in  making 
the  sale,  states  that  "Bates  was  desirous  of 
knowing  what  would  buy  the  ship  but  he 
wished  the  armament  excluded,  as  he  did  not 
want  that."  All  the  guns,  armament  and 
stores  of  that  description,  were  taken  out  at 
Birkenhead,  her  dock  when  she  first  entered  the 
Port  of  Liverpool.  The  sale  to  the  claimant 
was  perfected  on  the  11th  June,  1804,  who 
afterwards  fitted  her  up  for  the  merchant  serv- 
ice, and  chartered  her,  as  stated  in  the  test 
oath,  to  the  Portuguese  Government,  in  whose 
service  she  was  when  captured. 

We  are  satisfied,  upon  the  |>roofs,  that  the 
claimant  purchased  Tlie  Georgia  without  any 
purpose  of  permitting  her  to  be  again  armed 
and  equipped  for  the  Confederate  service,  and 
for  the  purpose,  as  avowed  at  the  time,  of  con- 
verting her  into  a  merchant  vessel.  He  had, 
however,  full  knowledge  of  her  antecedent  char- 
acter, of  her  armament  and  equipment  as   a 
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j vessel  of  war  of  the  Confederate  navy,  and  of 
•  tier  depredations  on  the  coninierce  of  the  Unit- 
ed States,  and  that,  after  havinfr  been  thus  em- 
.ployed  by  the  enemies  of  this  government  up- 
wards of  a  year,  she  had  suddenly  entered  the 
Port  of  Liverpool  with  all  her  armament  and 
complement  of  olTieers  and  crew  on  board.  He 
was  not  only  aware  of  all  this,  but,  accord- 
ing to  his  own  statement,  it  had  occurred  to 
him  that  this  condition  of  the  vessel  might 
afford  an  objection  to  her  registry  at  the  cus- 
toms; and  before  he  perfected  the  sale,  he 
sought  and  obtained  information  from  some  of 
the  ofhcials  that  no  objection  would  be  inter- 
posed. He  did  not  apply  to  the  government 
on  the  subject. 

The  claimant  states  "that  he  knew  from  com- 
mon report  she  (The  Georgia),  had  been  cm- 
ployed  as  a  Confederate  cruiser,  but  I  thought," 
he  says,  "if  the  United  States  Government  had 
any  objection  to  the  sale,  they  or  their  officers 
would  have  given  some  public  intimation  of  it, 
as  the  sale  was  advertised  in  the  most  public 
manner."  If,  instead  of  applying  to  an  officer 
of  the  customs  for  information,  the  claimant 
had  applied  to  his  government,  he  would  have 
learned  that  as  early  as  March  *14,  18G3,  Mr. 
Adams,  our  minister  in  England,  had  called 
the  attention  of  Lord  Russell,  the  foreign  Sec- 
retary, to  the  rule  of  public  law,  as  adminis- 
tered by  the  highest  judicial  authorities  of  his 
government,  which  forbids  the  purchase  of  ships 
of  war,  belonging  to  the  enemy,  by  neutrals  in 
time  of  war,  and  had  insisted  that  the  rule 
should  be  observed  and  enforced  in  the  war 
40*1  •then  pending  between  this  government 
and  the  insurgent  States;  and  also  he  had  ad- 
dressed a  remonstrance  to  the  British  Govern- 
ment on  the  0th  of  May,  but  a  few  days  after 
The  Georgia  had  entered  the  Port  of  Liverpool, 
against  her  being  permitted  to  remain  longer 
in  that  port  than  the  period  specified  in  Her 
Majesty's  Proclamation.  His  own  government 
could  have  advised  him  of  the  responsibilities 
he  assumed  in  making  the  purchase.  Mr. 
Adams,  after  receiving  information  of  the  pur- 
chase by  the  claimant,  in  accordance  with  his 
views  of  public  laws,  above  stated,  communi- 
cated with  the  commanders  of  our  vessels 
cruising  in  the  Channel,  and  expressed  to  them 
the  opinion  that,  notwithstanding  the  purchase, 
The  Georgia  might  be  made  lawful  prize  when- 
ever and  under  whatever  colors  she  should  be 
found  sailing  on  the  high  seas. 

This  principle  was  first  adjudged  by  Sir 
William  Scott  in  the  case  of  The  Minerva,  6  C. 
Rob.  397,  in  the  year  1807.  The  head  note  of 
the  case  is:  "Purchase  of  a  ship  of  war  from 
an  enemy,  whilst  lying  in  a  neutral  port  to 
which  it  had  fled  for  refuge,  is  invalid."  It  was 
stated  in  that  case  by  counsel  for  the  claimant, 
that  it  was  a  transaction  which  could  not  be 
shown  to  fall  under  any  principle  that  had  led 
to  condemnation  in  that  court  or  in  the  Court 
of  Appeal.  And  Sir  W.  Scott  observed,  in  de- 
livering his  opinion,  that  he  was  not  aware  of 
any  case  in  his  court,  or  in  the  Court  of  Ap- 
peal, in  which  the  legality  of  such  a  purchase 
had  been  recognized.  He  admitted  there  had 
been  cases  of  merchant  vessels  driven  into  ports 
out  of  which  they  could  not  escape,  and  there 
sold,  in  which,  after  much  discussion  and  some 
hesitation  of  opinion,  the  validity  of  the  pur- 
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chase  had  been  sustained.  But  "whether  the 
purchase  of  a  vessel  of  this  description,  built 
for  war  and  employed  as  such,  and  now  ren- 
dered incapable  of  acting  as  a  ship  of  war,  by 
the  arms  of  the  other  belligerent,  and  driven  in- 
to a  neutral  port  for  shelter — whether  the  pur- 
chase of  such  a  ship  can  be  allowed,  wliieh 
shall  enable  the  enemy,  so  far  to  secure  him- 
self from  the  disadvantage  into  which  he 
•has  fallen,  as  to  have  the  value  at  least  [•41 
restored  to  him  by  a  neutral  purchaser,  is  a 
question  on  which  he  would  wait  for  the  author- 
ity of  the  superior  coutt.  before  he  would  admit 
the  validity  of  the  transfer."  He  denied  that  a 
vessel,  under  these  circumstances,  could  eonic 
fairly  within  the  range  of  commercial  specula- 
tion. 

It  has  been  insisted  in  the  argument  here,  by 
the  counsel  for  the  claimant,  that  there  were 
facts   and   circumstances    in    the   case   of   Tin? 
Minerva,  which  went  strongly  to  show  that  the 
sale  was  collusive,  and  that,  at  the  time  of  tlio 
capture,  she  was  on  her  way  back  to  the  en- 
emy's port.     This  may  be  admitted.     But  the 
decision  was  placed  mainly  and  distinctly  upon 
the  illegality  of  the  purchase.     And  such  has 
been  the  understanding  of  the  profession  and  of 
text  writers,  both  in  England  and  in  this  coun- 
try;   and  as  still  higher  evidence  of  the  ruir 
in    England,   it  has   since  been    recognized   as 
settled  law  by  the  judicial  committee  of  Her 
Majesty's  Privy  Council.    In  the  recent  learned 
and  most  valuable  commentaries  of  Mr.  Philli- 
more,  now  Sir  Robert  Phillimore,  Judge  of  the 
High  Court  of  Admiralty  of  England,  on  in- 
ternational law,  he  observes,  after  stating  tlu^ 
principles    that   govern    the    sale    of   enemies' 
ships,  during  war,  to  neutrals :    "But  the  right 
of  purchase  by  neutrals  extends  only  to  mer- 
chant ships  of   enemies,   for   the   purchase    of 
ships  of  war  belonging  to  enemies  is  held  in- 
valid."    And  Mr.  T.  Pemberton  Leigh,  in  de- 
livering  judgment   of   the    judicial   committee 
and  Lords  of  the  Privy  Council,  in  the  case  of 
The  Baltica,  observes:    "A  neutral,  while  war 
is  imminent,  or  after  it  has  commenced,  is  at 
liberty  to  purchase  either  goods  or  ships   (not 
being  ships  of  war),  from  either  belligerent, 
and  the  purchase  is  valid,  whether  the  subject 
of  it  be  lying  in  a  neutral  port  or  in  an  en- 
emy's port.     Mr.  Justice  Story  lays  down  the 
same  distinction   in   his   "Notes  on  the   Prin- 
ciples  and   Practice   of  Prize   Courts."   p.   6.3, 
Pratt's    Lond.    ed.  — a    work    that    has    been 
selected  by  the  British  Government  for  the  use 
of   its   naval   officers,   as  the  best  code  of  in- 
struction in  the  prize  law.     11   Moore,   P^  C. 
185.     The   same   principle   is   found   •in    [•4a 
Wildman  on  International  Rights  in  Time  of 
War,    a   valuable    English   work    published    in 
1850,  and  in  a  more  recent  work,  Hosack  on  the 
Rights  of  British  and  Neutral  Commerce,  pub- 
lished in  London  in  .1854,  this  question  is   re- 
ferred  to   in  connection  with   sales  of  several 
Russian  ships  of  war,  which  it  was  said  had 
been  sold  in  the  ports  of  the  Mediterranean  to 
neutral   purchasers,   for  the  supposed   purpose 
of  defeating  the  belligerent   rights  of  her  en- 
emies in  the  Crimean  War,  and  he  very  natural- 
ly  concludes,   from    the  case  of  The  Minerva, 
that  no  doubt  could  exist  as  to  what  would 
be  the   decision   in   case  of   a   seizure,   p.   82» 
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notp.  This  work  was  piibli«»hed  before  the 
iinl«]nTient  of  the  Privy  Council  in  the  case 
of  The  Baltic^,,  which  was  a  Russian  vessel, 
■old  imminente  bello;  being,  however,  a  mer- 
chant 5»hip,  the  purchase  wa;*  upheld;  but,  as 
we  have  seen  from  the  opinion  in  that  case,  if 
it  had  been  a  ship  of  war  it  would  have  been 
coiMlcmned.  See,  also,  Lawrence,  Wheat,  n. 
1S2,  p.  561,  U.  S.  V.  The  Etta,  4  Am.  Law  Reg. 
(N.   S.)    38. 

It  has  been  suggested  that,  admitting  the 
nilo  nf  law  as  above  stated,  the  purchase  should 
still  l)€  upheld,  as  The  Georgia,  in  her  then 
condition,  was  not  a  vessel  of  war,  but  had  been 
dismantled,  and  all  guns  and  munitions  of  war 
Tcniovc;!;  that  she  was  purchased  as  a  mer- 
chant vessel,  and  fitted  up  bona  fide,  for  the 
merchant  service.  But  the  answer  to  the  sug- 
gestion is,  that  if  this  change  in  the  equipment 
in  the  neutral  port,  and  in  the  contemplated 
employment  in  future  of  the  ves.^el.  could  have 
the  effeet  to  take  her  out  of  the  rule,  and 
justify  the  purchase,  it  would  always  be  in  the 
I«*>wer  of  the  belligerent  to  evade  it,  and  ren- 
der futile  the  reasons  on  which  it  is  founded. 
Tlie  rule  is  founded  on  the  propriety  and  jus- 
tice of  taking  away  from  the  belligerent,  not 
only  the  power  of  rescuing  his  vessel  from  pres- 
sure and  impending  peril  of  capture,  by  escap- 
injr  into  a  neutral  port,  but  also  to  take 
away  the  facility  which  would  otherwise  exist, 
by  a  collusive  or  even  actual  sale,  of  again 
rejoining  the  naval  force  of  the  enemy.  The 
reinove<l  armament  of  a  vessel,  built  for  war, 
43*]  ca»>  be  readily  replaced,  "and  so  can  every 
othor  change  be  made,  or  equipment  furnished 
for  effective  and  immediate  service.  The  Geor- 
gia may  be  instanced  in  part  illustration  of  this 
proof.  Her  deck  remained  the  same,  from 
which  the  pivot  guns  and  others  had  been  tak- 
en: it  had  been  built  originally  strong,  in  or- 
der to  sustain  the  war  armament,  and  further 
strengthened  by  uprights  and  stanchions  be- 
neath. The  claimant  states  that  the  altera- 
tions, repairs  and  outfit  of  the  vessel  for  mer- 
ehanf  service,  cost  some  £3,000.  Probably  an 
equal  sum  would  have  again  fitted  her  for  the 
repla4;enient  of  her  original  armament  as  a 
jn;in  of  war. 

The  distinction  between  the  purchase  of  ves- 
sels of  war  from  the  belligerent,  in  time  of 
war,  by  neutrals  in  a  neutral  port,  and  of 
merchant  vessels,  is  founded  on  reason  and  jus- 
tice. It  prevents  the  abuse  of  the  neutral  by 
partiality  towards  either  belligerent,  when  the 
vessels  of  the  one  are  under  pressure  from  the 
▼cssels  of  the  others,  and  removes  the  tempta- 
tion to  collusive  or  even  actual  sales,  under 
the  cover  of  which  they  may  find  their  way 
back  again  into  the  service  of  the  enemy. 

That  The  Georgia  in  the  present  case,  en- 
tered the  Port  of  Liverpool  to  escape  from  the 
vessels  of  the  United  States  in  pursuit,  is  mani- 
fest. Tlie  steam  frigates  Kearsarge,  Niagara 
and  Sacramento  were  cruising  off  the  coast  of 
France  and  in  the  British  Channel,  in  search 
of  this  vessel  and  others  that  had  become  no- 
torious for  their  depredations  on  American 
commerce.  It  was  but  a  few  days  after  the 
purchase  of  The  Georgia  by  the  clnimant.  The 
Alabam.i  was  captured  in  the  Channel,  after  a 
short  and  brillinnt  action,  by  The  Kcirsarge. 
The  Georgia  waa  watched  from  the  time  she 
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entered  the  Port  of  Liverpool,  and  was  seized 
as  soon  as  she  left  it. 

The  question  in  this  case  cannot  arise  under 
the  French  Code,  as,  according  to  that  law, 
sales  even  of  merchant  vessels  to  a  neutral 
flagrante  bello,  are  forbidden.  And  it  is  un- 
derstood that  the  same  rule  prevails  in  Russia. 
Their  law,  in  this  respect,  differs  from  the 
established  English  and  American  adjudica- 
tions on  this  subject. 

It  may  not  be  inappropriate  to  remark,  that 
Lord  Russell  •advised  Mr.  Adams,  on  the  [^44 
day  The  Georgia  left  Liverpool  under  the  char- 
ter-party to  the  Portuguese  Government,  Au- 
gust 8th,  1864,  Her  Majesty's  Government  had 
given  directions  that,  *'In  future  no  ship  of 
war,  of  either  belligerent,  shall  be  allowed  to 
be  brought  into  any  of  Her  Majesty's  ports  for 
the  purpose  of  being  dismantled  or  sold." 

The  decree  of  the  court  below  affirmed. 
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(See  S.  C.  7  Wall.  122-131.) 

Government  can  only  be  sued  in  the  manner 
provided  for  by  itself — written  protest  nec- 
essary to  recover  back  duties — Court  of 
Claims  has  no  jurisdiction  of  revenue  cases. 

Every  government  has  an  inherent  right  to  pro- 
tct  itsif  against  suits  and  if,  in  th  llbrality  of 
legislation,  they  are  permitted,  it  is  only  on  such 
terms  and  conditions  as  are  prescribed  by  statute. 

A  written  protest,  sifrned  by  the  party,  with  the 
definite  ground  of  objection,  is  a  condition  prece- 
dent to  the  right  to  sue  for  duties  paid,  and  if  it  be 
omitted,  all  right  of  action  is  gone. 

Where  no  nrotest  is  made,  the  duties  are  not 
illegally  exacted,  in  the  legal  sense  of  the  term. 

O^ses  arising  under  the  revenue  laws  are  not 
within  the  jurisdiction  of  the  Court  of  Claims. 

[No.  61.] 
Argued  Feb.  2,  1869.        Decided  Feb.  16,  1869. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  Court. 

Messrs.  Morgan  L.  Ogden  and  Wm.  AUen 
Butler,  for  appellants: 

The  Court  of  Claims  had  jurisdiction  of  the 
petitioner's  claim,  the  same  being  founded  up- 
on a  law  of  Congress  and  upon  regulations  of 
the  Executive  Department,  as  well  as  upon  an 
implied  contract  with  the  Government  of  the 
United  States. 

Sec.  1  of  the  Act  of  Feb.  24,  1855,  10  Stat, 
at  L.  612,  establishing  the  Court  of  Claims. 

The  petitioners'  claim  also  rests  upon  an  im- 
plied contract  springing  from  the  obligation  of 
the  Government  to  refund  the  duties,  if  illegal- 
ly exacted. 

The  Court  of  Claims  has  uniformly  exercised 
jurisdiction  oyer  this  class  of  cases,  and  has  ex- 
pressly decided  that  they  come  within  the  pro- 
visions of  the  Acts  conferring  jurisdiction  upon 
the  court. 

See  Schlesinger's  case,  1  Nott  k  H.  16,  17. 

While  the  court  has  been  divided  upon  the 
question  of  allowing  the  claims,  it  has  never 
sustained  a  demurrer  on  the  ground  of  want  of 
jurisdiction. 

It  is  plain  that  the  Act  of  Feb.  26,  1845,  did 
not  impair  nor  affect  the  right  of  the  importer 

NoTB. — GoTemmentr  state  or  national,  cannot  be 
sued  in  its  own  courts  or  In  any  other  without  its 
consent — see  note,  15  L.  ed.  U.  S.  991. 
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to  petition  Congress  on  the  ground  of  illegality 
or  error  involved  in  the  exaction  of  duties  by 
any  revenue  officer,  and  his  claim  being  thus 
founded  on  a  legal  right,  was  cognizable  by  the 
Court  of  Claims,  within  the  strictest  rule  of 
construction  relating  to  the  powers  of  that  tri- 
bunal. 

Lindsay  t.  U.  S.  Dev.  Ct.  of  a.  105;  Todd 
V.  U.  S.  Id.  106. 

The  Court  of  Claims  erred  in  sustaining  the 
demurrer  and  dismissing  the  petition,  on  the 
ground  that  the  duties  in  question  had  not  been 
paid  under  protest,  in  the  manner  prescribed  by 
the  Act  of  Feb.  28,  1845. 

Opinion  of  Casey,  Ch.  J.,  in  Schlesinger's 
Case,  1  Nott  &  H.  16. 

Upon  a  fair  construction  of  the  several  Acts 
regulating  the  collection  of  duties  on  imports 
and  the  rights  of  importers  in  respect  to  duties 
erroneously  or  illegally  exacted,  tiie  provisions 
in  the  Act  of  Feb.  26,  1845,  prescribing  a  writ- 
ten and  specific  protest,  as  a  prerequisite  to 
maintaining  an  action  against  a  collector  to  re- 
cover back  duties  illegally  exacted,  apply  only 
to  cases  where  the  remedy  of  the  importer  is 
sought  against  the  collector,  and  do  not  in  any 
manner  limit  nor  affect  his  right  to  claim  a  re- 
turn of  the  duties  thus  illegally  exacted,  in  any 
other  mode  permitted  by  law. 

The  Court  of  Claims  erred  in  sustaining  the 
demurrer  and  dismissing  the  petition,  on  the 
ground  Uiat  the  payment  of  the  duties  in  ques- 
tion was  made  and  received  under  a  mutual 
mistake  of  law,  and  was,  therefore,  a  voluntary 
payment,  and  as  such  irrecoverable. 

The  rule  as  to  voluntary  payments,  although 
somewhat  obscured  by  apparent  discrepancies 
in  its  application  by  the  courts,  is  well  settled. 
It  is  concisely  stated  in  Shaw  v.  Woodcock.  7 
B.  k  C.  73.  "Upon  a  question  whether  a  pay- 
ment be  voluntary  or  not,  the  law  is  quite  clear. 
If  a  party  making  the  payment  is  obliged  to 
pay  in  order  to  obtain  possession  of  things  to 
which  he  is  entitled,  the  money  so  paid  is  not 
voluntary  but  compulsory  payment,  and  may 
be  recovered  back."  The  test  is  not  whether 
the  party  submitting  to  the  exaction  objects  at 
the  time,  but  whether  he  pays  under  a  compul- 
sion which  leaves  him  no  alternative  but  to 
submit  to  the  exaction,  and  pursue  his  remedy 
to  recover  back  the  money. 

Astley  V.  Reynolds,  2  Str.  915;  Smith  v. 
Bromley,  2  Doug.  695,  note;  Shaw  v.  Woodcock, 
7  B.  &  C.  73;  Atlee  v.  Backhouse,  3  M.  &  W. 
633;  Moses  v.  Macferlan,  2  Burr,  1012:  Ripley 
T.  Gelston,  9  Johns.  201;  Clinton  v.  Strong,  9 
Johns.  370;  Hall  v.  Shultz,  4  Johns.  240;  Steele 
T.  Williams,  20  Eng.  L.  &  E.  319;  Parker  v. 
Gt.  Western  R.  Co.  7  Man.  A  G.  292;  Boston 
&  Sandwich  Co.  v.  Boston,  4  Mete.  181 ;  Preston 
V.  Boston,  12  Pick.  7;  Harmony  v.  Bingham, 
12  N.  Y.  99;  Tutt  v.  Ide,  3  Blatchf.  249,  255; 
Am.  Ex.  Ins.  Co.  v.  Britton,  8  Bos.  148 ;  Brad- 
ford V.  Chicago,  25  111.  411. 

Messrs.  Wm.  M.  Evarts,  Atty-Gen.,  T.  Tal- 
bot, E.  P.  Norton,  and  T.  Lyle  Dickey,  for  ap- 
pellees: 

I.  At  common  law,  the  appellant  has  no  right 
of  action  for  such  recovery  against  the  United 
States.  The  common  law  implies  no  contract 
on  the  part  of  the  government  to  repay  money 
erroneously  collected  into  the  public  treasury 
lor  public  dues. 
za6 


Cary  v.  Curtis,  3  How.  256,  Story,  J.,  dis- 
senting opinion. 

Not  on  the  part  of  the  several  state  goveni- 
ments,  nor  even  against  municipal  corporations^ 
as  appears  from  cases  cited  for  the  appellant 
(12  Pick.  7;' 4  Mete.  18i),  where  the  actio* 
was  brought  under  a  statute  creating  the  liabil- 
ity of  the  defendant  city  (Bfass.  Stat,  of  1823r 
ch.  138,  §  5),  in  the  following  words: 

"The    assessors    of    cities,    towns,    .     .     . 
shall  not  hereafter  be  made  responsible, 
.     .     .    but   the  liability,  if  any,   shall    rest 
solely  with  said  city,  town,  district,  parish  or 
religious  society,  and  the  assessors  shall  be  re- 
sponsible only  for  their  integrity  and  fidelity.*^ 

Hemingway  v.  Machias,  33  Me.  445;  2  Rich.; 
3  Barr. 

This  point  sustained,  the  appeal  fails;  but 
it  is  proper  to  present  other  views  of  this  case,, 
as  follows: 

II.  No  new  liability  on  the  part  of  the  gov- 
ernment in  this  respect  has  been  created  by  the 
statutes  establishing  or  relating  to  the  Court  of 
Claims. 

Act  of  Feb.  24.  1855,  §  1;  Stat,  at  L.  10,612^ 
Act  of  Mar.  3,  1863,  |  2,  Stat  at  L.  12,765. 
Further,   this  brief   maintains  that: 

III.  What  the  statutes  define  to  be  a  compul- 
sory payment,  in  a  case  like  this  and  that  alone 
is  such.  Everything  else  is  voluntary;  this  be- 
cause: 

a.  The  whole  matter  of  the  collection  into^ 
and  repayment  from  the  Treasury  of  the  Unit- 
ed States,  of  money  paid  as  duties,  is  the 
creature  of  statute. 

b.  At  common  law  there  was  no  obligation 
to  repay,  and  the  statutes  on  which  the  appel- 
lants base  their  right  were  passed  as  regulating 
the  sole  remedy  in  such  cases. 

c.  These  statutes  were  passed  when  there  was. 
no  right  to  sue  in  the  Court  of  Claims. 

Act  of  March  3.. 1849,  §  2,  Vol.  5.  p.  348,. 
Act  of  F^.  26,  1845,  VoL  5,  p.  727;  33  Maine^ 
445. 

IV.  The  Statute  of  August  8,  1846,  cited  on* 
the  other  side,  does  not  enlarge  this  defijiitioi» 
or  the  rights  of  the  appellant:  for  the  action  of 
the  Secretary  under  that  Act  is  to  conform  U> 
the  decisions  of  the  courts,  where  it  has  been 
decided  that  payments  like  this  raise  no  obliga- 
tion  to  repay. 

Elliott  V.  Swartwout,  10  Pet.  137 ;  Curtis  v^ 
Fiedler,  2  Black,  481,  17  L.  ed.  277;  Lawrence 
V.  Caswell,  13  How.  496;  Bend  v.  Hoyt,  IS 
Pet.  268. 

V.  At  common  law,  the  payment  alleged  by 
the  petition  is  not  compulsory.  See  the  cases 
cited  for  the  appellant,  also  Bend  v.  Hoyt,  IS 
Pet.  238. 

Mr.  Justice  Davis  delivered  the  opinion  ot 
the  court: 

Solomon  T.  Nichqll  k  Co.,  importing  mer- 
chants of  the  City  of  New  York,  filed  their 
petition  in  the  Court  of  Claims,  to  recover  from 
the  United  SUtes  an  excess  of  duties  paid  on 
certain  importations  of  liquors  in  casks,  fron^ 
1847  to  1851  inclusive. 

They  claim  that  they  paid  full  duties  on  the 
original  invoices  on  the  liquors,  without  regard 
to  leakage  on  the  voyage,  whereas  they  were 
only  required  to  pay  on  the  quantity  contained 
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in  the  casks  on  their  arrival  at  the  Port  of  New 
York.     Marriott  v.  Brune,  9  How.  619. 

As  a  reason  for  not  presenting  their  claim  to 
the  Treasury  Department  for  payment,  they 
state  that  they  omitted  to  protest. 

The  Court  of  Claims  sustained  the  demurrer 
to  this  petition,  and  from  that  decision  this  ap- 
peal is  taken. 

Two  questions  arise  in  this  case: 

1.   Was  there  any  liability  on  the  part  of 
the  government  to  refund  these  duties  prior  to 
the  Act  establishing  the  Court  of  Claims? 
ia6*]     *2.  If  not,  iSba  that  Act  fixed  any  new 
liability  on  the  government  7 

The  immunity  of  the  United  States  from  suit 
is  one  of  the  main  elements  to  be  considered  in 
determining  the  merits  of  this  controversy. 
Every  government  has  an  inherent  right  to  pro- 
tect itself  against  suits,  and  if,  in  the  liberality 
of  legislation,  they  are  permitted,  it  is  only  on 
such  terms  and  conditions  as  are  prescribed  by 
statute.  The  principle  is  fundamental,  applies 
to  every  sovereign  power,  and  but  for  the  pro- 
tection which  it  affords,  the  government  would 
be  unable  to  perform  the  various  duties  for 
which  it  was  created.  It  would  be  impossible 
for  it  to  collect  revenue  for  its  support,  with- 
out infinite  embarrassments  and  delays,  if  it 
was  subject  to  civil  processes  the  same  as  a 
private  person. 

It  is  not  important  for  the  purposes  of  this 
■ait,  to  notice  any  of  the  Acts  of  Congress  on 
the  subject  of  payment  of  the  duties  on  im- 
ports, anterior  to  the  Act  of  Feb.  26,  1845. 
5  SUt.  at  L.  727.  This  Act  altered  the  rule 
previously  in  force,  and  required  the  party  of 
whom  duties  were  claimed,  and  who  denied  the 
right  to  claim  them,  to  protest  in  writing  with 
a  specific  statement  of  the  grounds  of  objection. 

Through  this  law  Congress  said  to  the  im- 
porting merchant,  you  must  pay  the  duties 
assessed  against  you;  but  as  you  say  they  are 
ill^ally  assessed,  if  you  file  a  written  protest 
stating  wherein  the  illegality  consists,  you  can 
test  the  question  of  your  liability  to  pay,  in  a 
suit  against  the  collector,  to  be  tried* in  due 
course  of  law  and,  if  the  courts  decide  in  your 
favor,  the  treasury  will  repay  you;  but  in  no 
other  way  will  the  Grovernment  be  responsible 
to  refund. 

The  written  protest,  signed  by  the  party, 
with  the  definite  grounds  of  objection,  were 
conditions  precedent  to  the  right  to  sue,  and  if 
omitted,  all  right  of  action  was  gone.  These 
conditions  were  necessary  for  the  protection  of 
the  Government,  as  they  informea  the  officers 
charged  with  the  collection  of  the  revenue 
from  imports,  of  the  merchants'  reasons  for 
claiminj^  exemption,  and  enabled  the  Treasury 
127*]  Department  'to  judge  of  their  soundness, 
and  to  decide  on  the  risk  of  taking  the  duties 
in  the  face  of  the  objections.  Tliere  was  no 
hardship  in  the  case,  because  the  law  was  notice 
equally  to  the  collector  and  importer,  nnd  was 
a  rule  to  guide  their  conduct,  in  case  differences 
should  arise  in  relation  to  the  laws  for  the  im- 
position of  duties.  The  allowing  a  suit  at  all, 
was  an  act  of  beneficence  on  the  part  of  the 
Government.  As  it  had  confided  to  the  Secre- 
tary of  the  Treasury  the  power  of  deciding  in 
the  first  instance  on  the  amount  of  duties  de- 
mandable  on  any  specific  importation,  so  it 
conld  have  made  him  the  final  arbiter  in  all 
7  Waix. 


disputes  concerning  the  same.  After  the  pas- 
sage of  the  Law  of  1845,  the  duties  in  contro- 
versy were  paid. 

The  appellants   say   they  were  illegally  ex- 
acted, because  it  was  decided  by  this  court,  in' 
Lawrence  v.   Caswell,   13  How.   488,   that   the 
duties  ought  to  be  charged  only  upon  the  quan- 
tity of  liquors  actually  imported,  and  not  on 
the   contents  stated   in  the  invoices;   but  the 
Chief  Justice  took  occasion  to  observe  in  decid- 
ing that  case,  "that  where  no  protest  was  made 
the  duties  are  not  illegally  exacted  in  the  legal 
sense  of  the  term.    If  the  party  acquiesces,  and 
does  not  by  his  protest  appeal  to  the  judicial 
tribunals,  the  duty  paid  is  not  illegally  exjiete.l, 
but  is  paid  in  obedience  to  the  decision  of  the 
tribunal    (the  Secretary  of  the  Treasury)    to 
which  the  law  had  confided  the  power  of  de- 
ciding  the   question."      Lawrence   v.    Caswell. 
supra.     In  view  of  this  decision  and  the  plain 
requirements  of  the  law,  how  can    Nicholl   & 
Co.  complain?     They   knew  by  proceeding   in 
a  certain  way  they  could  resort  to  the  legal 
tribunals,  and  yet  for  a  series  of  years  they  im- 
ported liquors  and  paid  the  duties  demanded 
without  objection.    .They  had  an  equal  right, 
with   the  Secretary  of  the  Treasury,  to   con- 
strue  the   law   under  which   the   duties   were 
claimed,  and  as   they  chose  not  to  appeal  to 
the  courts,  they  adopted  the  construction  which 
the   Secretary  put  on  the  law,   and   are   con- 
cluded by  his  decision.    If  a  party  who  did  not 
adopt   that  construction   placed   himself   in   a 
way  to  contest  it,  and  got  a  decision  that  it 
was  ^erroneous,  such  decision  cannot  in-  [*X38 
ure  to  the  benefit  of  Nicholl  k  Co.,  who  by  their 
conduct  notified  the  government,  so  far  as  they 
were   concerned,   they   acquiesced   in   the    Sec- 
retary's construction  of  the  law.     It  may  be 
their  misfortune  that  they  did  not  appeal  from 
the  Secretary's  decision ;  but  it  is  a  misfortune 
that  occurs  to  any  party,  in  a  lawsuit,  who  re- 
fuses to  appeal    from   the  decision   of  an   in- 
ferior court,  and  afterwards  finds,  by  means  of 
another's  litigation,  that  if  he  had  appealed  the 
decision  would  have  been  reversed. 

If  the  duties  demanded  of  Nicholl  &  Co. 
had  been  paid  under  protest,  their  payment,  in 
the  sense  of  the  law,  would  have  been  comptil- 
sory,  but  as  they  were  paid  without  protest  it 
was  a  voluntary  payment,  doubtless  made  and 
received  in  mutual  mistake  of  the  law;  but  in 
such  a  case,  as  was  decided  in  Elliott  v.  Swart- 
wout,  10  Pet.  153,  no  action  will  lie  to  recover 
back  the  money.  And  so  this  court  has  re- 
peatedly held.  Bend  v.  Hoyt,  13  Pet.  268;  Law- 
rence V.  Caswell,  13  How.  488;  Curtis  v.  Fied- 
ler, 2  Black,  461,  17  L.  ed.  273. 

It  is  clear,  therefore,  that  the  appellants  are 
without  remedy,  unless  a  new  liability  has 
been  imposed  on  the  Government  by  the  Act 
creating  the  Court  of  Claims. 

Does  this  Act  confer  on  the  appellants  any 
further  or  different  rights  than  they  had  prior 
to  its  passage?  If  not,  there  is  an  end  to  this 
suit. 

The  Court  of  Claims  has  power  to  hear  and 
determine  all  claims  founded  upon  any  law  of 
Congress,  or  upon  any  regulation  of  an  execu- 
tive department,  or  upon  any  contract,  express 
or  implied,  with  the  Government  of  the  United 
States. 

Conceding  that  this   jurisdiction  draws   to 
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it  cases  arising  under  the  revenue  laws,  then  it 
is  contended,  as  this  suit  is  founded  on  one  of 
the  Tariff  Acts  of  Congress,  which  has  been 
judicially  interpreted  so  as  to  sustain  the  claim, 
tlierefore  the  case  of  the  appellants  is  brought 
within  the  first  jurisdictional  clause  of  the  Act 
Treating  the  Court  of  Claims.  But  this  result 
<locs  not  follow,  for  if  the  court  has  decided 
1  hat  the  appellants,  if  they  had  protested,  would 
:29*]  have  been  entitled  'to  be  reimbursed  for 
Ihf  excess  of  duties  paid  by  them,  it  has  also 
decided,  by  not  protesting  they  lost  all  right  to 
ask  for  repayment;  and  there  has  been  no  law 
of  Congress  passed  since  this  decision  placing 
them  in  the  position  they  would  have  been  if 
they  had  protested.  Neither  can  they  invoke  to 
their  aid  a  regulation  of  the  Treasury  Depart- 
ment, which  alone  of  all  the  departments  deals 
with  the  question  of  duties  on  imports,  for 
there  is  no  regulation  touching  the  subject,  as 
is  very  evident  from  the  averment  in  their  peti- 
tion, that  the  Treasury  Department  would  not 
I>ay  them  because  they  omitted  to  protest. 

Besides,  if  there  had  been  a  regulation  of  the 
department  on  the  subject,  it  could  not  affect 
the  rights  of  the  appellant,s,  for  such  a  regula- 
tion cannot  change  a  law  of  Congress. 

It  is  insisted,  however,  if  this  suit  cannot  be 
sustained  on  these  grounds,  it  can  be  sustained 
on  an  implied  contract  springing  from  the  ob- 
ligation of  the  Government  to  refund  all  duties 
that  are  illegally  exacted.  But  we  have  seen 
that  these  duties  that  are  illegally  exacted, 
were  paid  voluntarily,  and  there  is  no  such 
thing  as  an  implied  promise  to  pay  against  the 
positive  command  of  a  statute.  Cary  v.  Curtis, 
3  How.  236. 

Enough  has  been  said  to  show  that  if  the 
Court  of  Claims  could  take  jurisdiction  of  this 
class  of  cases,  its  judgment  was  right  on  the 
merits  of  this  particular  case. 

But  after  all,  the  important  subject  of  in- 
quiry is:  did  Congress,  in  creating  the  Court 
of  Claims,  intend  to  confer  on  it  the  power  to 
hear  and  determine  cases  arising  under  the 
revenue  laws? 

The  prompt  collection  of  the  revenue,  and 
its  faithful  application,  is  one  cf  the  most  vital 
duties  of  government.  Depending  as  the  gov- 
ernment does  on  its  revenue  to  meet,  not  only 
its  current  expenses,  but  to  pay  the  interest  oti 
its  debt,  it  is  of  the  utmost  importance  that  it 
s1)ould  be  collected  with  dispatch,  and  that  the 
officers  of  the  Treasury  should  be  able  to  make 
a  reliable  estimate  of  the  means,  in  order  to 
meet  liabilities.  It  would  be  difficult  to  do 
130*]  this,  if  the  receipts  •from  duties  and 
internal  taxes  paid  into  the  Treasury,  were  lia- 
ble to  be  taken  out  of  it,  on  suits  prosecuted 
in  the  Court  of  Claims  for  alleged  errors  and 
mistakes,  concerning  which  the  officer  charged 
with  the  collection  and  disbursement  of  the  rev- 
enue had  received  no  information.  Such  a  pol- 
icy would  be  disastrous  to  the  finances  of  the 
country,  for,  as  there  is  no  statute  of  limita- 
tions to  bar  these  suits,  it  would  be  impossible 
to  tell,  in  advance,  how  much  money  would  be 
required  to  pay  the  judgments  obtained  on 
them,  and  the  result  would  be,  that  the  treas- 
ury estimates  for  any  current  year  would  be 
unreliable.  To  guard  a^^ninst  such  conse- 
quences, Congress  has  from  time  to  time  passed 
laws  on  the  subject  of  the  revenue,  which  not 
only  provide  for  the  manner  of  its  collection, 
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but  also  point  out  a  way  In  which  errors  caB 
be  corrected.  These  laws  constitute  a  system, 
which  Congress  has  provided  for  the  benefit  of 
those  persons  who  complain  of  illegal  assess- 
ments of  taxes  and  illegal  exactions  of  duties. 
In  the  administration  of  the  tariff  laws,  as  we 
have  seen,  the  Secretary  of  the  Treasury  de- 
cides what  is  due  on  a  specific  importation  of 
goods,  but  if  the  importer  is  dissatisfied  with 
this  decision,  he  can  contest  the  question  in 
a  suit  against  the  collector  if,  before  he  pays 
the  duties,  lie  tells  the  officers  of  the  law,  in 
writing,  why  he  objects  to  their  payment. 

And  an  equal  provision  has  been  made  to 
correct  errors  in  the  administration  of  the  in- 
ternal revenue  laws.  Tlie  party  aggrieved  can 
test  the  question  of  the  illegality  of  an  assess- 
ment or  collection  of  taxes,  by  suit;  but  he 
cannot  do  this  until  he  has  taken  an  appeal  to 
the  Commissioner  of  Internal  Revenue.  If  the 
commissioner  delays  his  decision  beyond  the 
period  of  six  months  from  the  time  the  appeal 
is  taken,  then  suit  may  be  brought  at  any  time 
within  twelve  months  from  the  date  of  the  ap- 
peal. 14  Stat,  at  L.  Ill,  amendment  to  sec. 
44,  §  19  p.  152.  Thus  it  will  be  seen  that  the 
person  who  believes  he  has  suffered  wrong  at 
the  hands  of  the  assessor  or  collector,  can  ap- 
peal to  the  courts;  but  he  cannot  do  tliis  until 
he  has  takc.i  an  intermediate  appeal  to 
•the  commissioner,  and  at  all  events,  he  [•X31 
is  barred  from  bringing  a  suit,  unless  he  does 
it  within  a  year  from  the  time  the  commissioner 
is  notified  of  his  appeal.  The  object  of  these 
different  provisions  is  apparent.  While  the 
government  is  desirous  to  secure  the  citizen  a 
mode  of  redress  against  erroneous  assessments 
or  collections,  it  says  to  him,  we  want  all  con- 
troverted questions  concerning  the  revenue  set- 
tled speedily,  and  if  you  have  complaint  to 
make,  you  must  let  the  Commissioner  of  In- 
ternal Revenue  know  the  grounds  of  it;  but  if 
he  decides  against  you,  or  fails  to  decide  at  all, 
you  can  test  the  question  in  the  courts  if  you 
bring  your  suit  within  a  limited  period  of  time. 

These  provisions  are  analogous  to  those  made 
for  the  benefit  of  the  importing  merchant,  and 
the  same  results  necessarily  follow.  If  the  im- 
porter does  not  protest,  his  right  of  action  is 
gone.  So,  if  the  party  complaining  of  an  il- 
legal assessment  does  not  appeal  to  the  com- 
missioner, he  is  also  barred  of  the  right  to  sue, 
and  he  is  without  remedy,  even  if  he  does  ap- 
peal, unless  he  sues  within  twelve  months. 
Can  it  be  supposed  that  Congress,  after  having 
carefully  constructed  a  revenue  system,  with 
ample  provisions  to  redress  wrong,  intended  to 
give  to  the  taxpayer  and  importer  a  further  and 
different  remedy? 

The  mischiefs  that  would  result,  if  the  ag- 
grieved party  could  disregard  the  provisions  in 
the  system  designed  expressly  for  his  security 
and  benefit,  and  sue  at  any  time  in  the  Court 
of  Claims,  forbid  the  idea  that  Congress  intend- 
ed to  allow  any  other  modes  to  redress  a  sup- 
posed wrong  in  the  operation  of  the  revenue 
laws,  than  such  as  are  particularly  given  by 
those  laws. 

Without  pursuing  the  subject  further,  we  are 
satisfied  that  cases  arising  under  the  revenue 
laws  are  not  within  the  jurisdiction  of  the 
Court  of  Claims. 

Judgment  affirmed. 
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THE  STEAMER  "SIREN"  AND  CARGO,  and 
The  Union  Horsesboe  Company,  Claimants, 
Appts., 

V. 

THE  UNITED  STATES, 
and 
THE   STEAMER  SIREN  AND  CARGO,  etc., 
Henry  S.  Rackett,  William  D.  Andrews,  and 
George  H.  Andrews,  Claimants,  Appts., 

V. 

THE  UNITED  STATES. 

(See  S.  C.  "The  Siren,"  7  Wall.  162-165.) 

Claim  for  collision  against  vessel  of  United 
States — cannot  be  enforced  without  consent 
of  government — claims  against  or  liens  upon 
property  of  government,  how  enforced — ^mari- 
time claims  extend  to  proceeds  of  sale  of 
vessel — what  claims  on  captured  vessel,  dis- 
trict court  may  hear — damages  for  maritime 
tort 

A  claim  for  the  damages  occasioned  by  collision 
of  Tessels  at  sea,  may  be  enforced  in  the  admiralty 
bj  a  proceeding  in  rem,  except  where  the  vessel 
doing  i.ne  damage  is  the  property  of  the  United 
Sutes. 

In  sach  case,  the  claim  exists  equally  as  if  the 
vessel  belonged  to  a  private  citizen,  but  it  cannot 
be  enforced  against  the  Government  without  its 
consent. 

Claims  against  or  liens  upon  oroperty  of  the 
United  States  are  incapable  of  enforcement  by  ac- 
tion, but  may  be  enforced  by  the  courts,  whenever 
the  property  becomes  subject  to  their  jurisdiction 
and  control. 

All  maritime  claims  upon  a  vessel  extend  equally 
to  the  proceeds  arising  from  its  sale. 

The  district  court,  sitting  as  a  prize  court,  may 
bear  and  determine  all  questions  respecting  claims 
arising  after  the  capture  of  the  vessel :  but  claims 
upon  the  vessel  existing  previous  to  the  capture 
are  superseded  by   the   capture. 

Damages  for  a  maritime  tort,  committed  by  a 
ship  In  posRessIon  of  a  prize  master  and  crew,  may 
be  assessed  and  paid  ouc  of  the  proceeds  of  the  ves- 
sel before  distribution  to  the  captors. 

[Nos.  65,  66.] 
Argued  Feb.  3,  1869.        Decided  Feb.  25,  1869. 

APPEAIJS  from  the  District  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts. 

The  case  is  stated  by  the  court. 

Messrs.  8.  Bartlett,  D.  Thaxter,  and  Cans- 
ten  Browne  for  appellants: 

In  cases  of  maritime  tort,  it  has  formerly 
been  held  in  England  that  the  injured  party 
niiut  resort  for  his  remedy  to  suit  against  the 
officer  in  command  of  the  offending  ship.  But 
the  uncertainty  and  embarrassment  of  such 
remedy  has  led  more  recently  to  the  pa*actice  of 
filing  a  libel  in  rem  against  the  offending  ship 
upon  which  .the  Court  of  Admiralty  directs  its 
registrar  to  write  the  Lords  of  Admiralty,  re- 
questing that  an  appearance  be  given  by  the 
Crown,  and  it  is  uniformly  given  and  the  pro- 
ceedings go  on. 

Coote,  New  Adm.  Pr.  20;  2  Pritch.  Dig. 
(new  ed.)  642;  The  Volcano,  2  W.  Rob.  338; 
The  Swallow,  Swab.  30;  The  Inflexible,  Swab. 
32;  The  Athol,  1  W.  Rob.  374. 

It  is  to  be  noted  that  this  form  of  proceeding 
admits  that  a  lien  has  been  created  by  the  tort, 
since  otherwise  the  court  could  have  no  juris- 
diction in  such  a  libel,  even  by  consent. 

With  regard  to  prize  ships  captured  by  a 
foreign  government,  they  constitute  a  class  of 
I  Wall.  U.  S.,  Book  19. 


property  which  will  be  held  in  our  ports  sub- 
ject to  lien  for  salvage,  notwithstanding  the 
rule  that  vessels  of  war,  belonging  to  a  foreign 
neutral  power,  cannot  be  arrested  for  such  lien. 

Booth  v.  The  L'Esperanza,  Bee,  Adm.  92;  2 
Pars.  Mar.  L.  624. 

The  liability  of  prize  ships  to  proceedings  in 
rem  for  salvage  is  declared  in  The  Maria  Bish- 
op, Blatchf.  Pr.  Cas.  552. 

The  grounds  of  the  liability  of  property  of 
the  goverhment,  of  a  commercial  or  pecuniary 
character,  to  maritime  liens  and  their  enforce- 
ment, are  pointed  out  with  great  distinctness 
by  Judge  Story,  in  U.  S.  v.  Wilder,  3  Sumn. 
308,  315. 

The  liability  of  captured  property  to  a  lien 
for  freight,  is  settled  in  Eight  hundred  and 
fifty-eight  Bales  of  Cotton,  Blatchf.  Pr.  Cas. 
325. 

It  is  obvious  that  within  the  principles  thus 
stated,  this  proceeding  against  money  in  the 
registry  of  the  court,  proceeds  of  the  prize  (the 
offending  vessel),  belonging  as  it  does  in  part 
only  to  the  government,  the  other  part  being 
held  by  it  in  trust  for  the  captors,  deals  merely 
with  a  pecuniary  question,  in  no  way  affected 
by  public  policy;  and  the  settled  doctrine  of  the 
court  of  admiralty  is,  that  the  court  "is  bound 
to  consider  every  claim  against  the  fund  or  res 
in  its  hands,  however  it  may  have  been  brought 
there." 

The  Constancia,  10  Jur.  846. 

Indeed,  in  this  country  it  seems  to  be  deter- 
mined, that  where  proceeds  are  rightfully  in  the 
possession  of  the  admiralty,  it  has  jurisdiction 
to  decree  that  third  persons,  who  could  not  have 
proceeded  against  the  property  in  rem,  may  re- 
ceive satisfaction  of  their  claims  against  the 
owner. 

Zane  v.  The  President,  4  Wash.  (C.  C.)  453; 
The  Boston,  Blatchf.  A  H.  (Adm.)  309;  Gard- 
ner V.  The  New  Jersey,  1  Pet.  (Adm.)  223;  The 
Stephen  Allen,  Blatchf.  A  H.  (Adm.)  175;  An- 
drews V.  Wall,  3  How.  568. 

Whensoever  the  government  itself  brings  a 
suit  at  law,  it  opens  to  the  defendant  all  set- 
offs,  legal  and  equitable;  and  it  follows  that 
when  it  proceeds  in  rem  it  must  recognize  all 
liens  or  equities  in  regard  to  tfie  res. 

Gratiot  v.  U.  S.  16  Pet.  370,  4  How.  80; 
U.  S.  V.  Bank  of  The  Metropolis,  15  Pet.  403. 

Now,  in  the  present  case  the  government  is 
not  a  defendant,  but  a  plaintiff — the  actor  in 
the  suit — and  that  suit  it  seeks  to  forfeit,  and 
appropriate  the  propertjr  which  is  the  subject 
of  it.  In  doing  so,  it  invites,  and  must  sub- 
ject to  adjudication,  all  claims  or  liens  on  that 
property,  as  is  well  stated  in  Briggs  v.  Light 
BoaU,  11  Allen,  157;  St.  Jago  de  Cuba,  9 
Wheat.  409. 

It  is  submitted  that  there  is  no  foundation 
for  the  objection  that  liens  for  maritime  torts 
cannot  be  dealt  with  and  adjusted  in  a  prize 
court. 

1  Kent,  354,  849;  Athol,  1  Wm.  Rob.  874;  The 
Thomas  A.  Scott,  10  Law  Times,  N.  S.  726. 

If  the  court  find  no  prize,  it  has  jurisdiction 
to  decide  the  question  of  probable  cause,  "and 
to  decree  damages  against  the  captors;  to  de- 
cide questions  of  torts  committed  in  and  about 
the  act  of  capture ;  and  to  punish  the  captors  in 
damages  therefor;  and  to  decide  questions  of 
the  tortious  or  negligent  use  of  the  prize  while 
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in  the  hands  of  the  captors,  and  to  punish  the 
captors  in  damages." 

St.  Juan  Baptista,  5  Rob.  33;  The  Die  Fire 
Darner,  5  Rob.  357;  The  Der  Mohr,  3  Rob. 
129;  The  Catherine  &  Anna,  4  C.  Rob.  39;  The 
Carolina,  4  C.  Rob.  256;  The  William,  6  C. 
Rob.  316;  Del  Col  v.  Arnold,  3  Dall.  333;  The 
Anna  Maria,  2  Wheat.  327. 

If  the  court  finds  prize,  it  takes  jurisdiction 
of  all  liens  which  are  imposed  by  the  general 
law  of  mercantile  world,  as  distinguish^  froih 
secret  liens  created  hf  contract  between  the 
parties. 

The  Tobago,  5  Rob.  218;  The  l^larianna,  6 
Rob.  24  (where  the  lien  accrued  after  capture) ; 
The  Francis,  8  Cranch,  418;  Abb.  Ship.  644; 
see  Abb.  Ship,  ubi  supra;  Harmer  v.  Bell,  22 
Eng.  L.  A  E.  72;  Upton,  Prire,  388;  Story, 
Prize,  31;   1  Kent,  Com.  359. 

Messrs.  W.  M.  Evarts,  J.  Hubley  Ashton,  and 
C.  Cowley,  for  appellee: 

The  prize  master  and  prize  crew  in  possession 
of  this  vessel,  and  controlling  her  navigation  at 
the  time  of  the  collision,  were  agents  of  the 
government  and  not  of  the  captors  of  the  prize. 

The  government  is  not  liable  for  the  torta 
nor  wrongs  of  subordinate  officers  or  agents 
employed  in  the  public  service,  committed  in 
the  course  of  their  agency.  Nor  in  this  case 
can  the  captors  be  held  liable  nor  responsible 
for  the  torts  of  the  officers  and  persons  in 
charge  of  the  prize  at  the  time  of  collision. 

Story,  Agen.,  431,  §  319;  Johnson  v.  U.  S. 
2  Nott  A  H.  415;  Nicholson  v.  Mounsey,  16 
East,  384. 

The  doctrine  of  that  class  of  cases  in  which 
it  is  held  that  officers  of  the  government  com- 
*  pellable  in  the  course  of  their  official  duties,  to 
employ  sub-agents  and  clerks  and  servants  in 
the  naval  service,  are  not  responsible,  without 
fault  of  their  own,  for  misfeasance  or  negli- 
gence or  omissions  of  duty  of  such  subordinates, 
militates  strongly  against  affecting  captors 
with  liability  for  the  acts  of  prize  masters,  in 
such  a  case  as  this. 

Dunlop  ▼.  Munroe,  7  Cranch,  242;  Hall  v. 
Smith,  2  Bing.  156;  The  Mentor,  1  C.  Rob.  179; 
The  Athol,  1  W.  Rob.  382. 

In  the  absence  of  legal  liability  or  responsi- 
bility on  the  part  of  the  government  or  the 
captors,  for  the  tortious  act  of  the  persons  in 
charge  of  the  prize,  no  lien,  ex  delicto  by  reason 
of  the  collision,  can  exist  upon  nor  attach  to 
the  fund  in  court  in  favor  of  the  appellants. 

The  district  court,  sitting  as  a  prize  court  of 
admiralty,  is  a  court  of  special  and  extraordi- 
nary jurisdiction;  and  it  has  no  power  nor 
authority  to  adjudicate  or  determine  any  claim 
for  loss  or  damage  sustained  by  collision  with 
a  captured  vessel  in  charge  of  a  prize  crew,  or 
toward  payment  of  such  claim  or  demand  from 
the  proceeds  of  the  sale  of  such  vessel. 

Dana,  Wheat.  480,  note  180;  The  Adven- 
ture, 8  Cranch,  226;  5  Rob.  176. 

All  other  outstanding  claims  or  liens  attach- 
ing to  property  of  hostile  ownership  or  in  hos- 
tile possession,  are  disregarded  by  the  prize 
court  and  excluded  from  its  consideration. 

The  Marianna,  6  Rob.   26;    The  Tobago,  5 
Rob.  218;    The  Frances,  8  Cranch,  418;     The 
Hampton,  6  Wall.  374;    The  Battle,  6  Wall. 
498. 
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Assuming,  as  we  may,  that  the  title  of  this 
property  was  vested  in  the  United  States  by^ 
capture,  no  lien,  we  contend,  was  or  could  be 
impressed  upon  the  vessel  by  the  maritime 
tort  of  the  officers  and  persons  in  charge  of  her 
at  the  time  of  the  collision. 

But  admitting  that  a  lien  ex  delicto  was  im- 
pressed upon  this  vessel  by  the  maritime  tort 
of  the  prize  crew,  and  that  such  lien  was  trans- 
ferred and  does  attach  to  the  proceeds  in  the 
registry  of  the  court,  we  contend,  in  the  last 
place,  that  it  cannot  be  executed  nor  enforced 
by  the  court  in  favor  of  the  appellants,  from  or 
against  those  proceeds. 

Brings  V.  Light  Boats,  11  Allen,  157;  Bu- 
chanan v.  Alexander,  4  How.  20. 

Afr.  Justice  Field  delivered  the  opinion  of  the 
court: 

The  steamer  Siren  was  captured  in  the  har- 
bor of  Charleston,  in  attempting  to  violate 
the  blockade  of  that  port,  in  February,  186."), 
by  the  steamer  Gladiolus,  belonging  to  the 
Navy  of  the  United  States.  She  was  placed 
in  charge  of  a  prize  master  and  crew,  and  or- 
dered to  the  Port  of  Boston  •for  adjudi-  ['iss 
cation.  On  her  way  she  was  obliged  to  be  put 
into  the  Port  of  New  York  for  coal,  and,  in  pro- 
ceeding thence,  through  the  narrow  passage 
which  leads  to  Long  Island  Sound,  known  as 
Hurlgate,  she  ran  into  and  sank  the  sloop,  Har- 
per, loaded  with  iron,  and  bound  from  New 
York  to  Providence,  Rhode  Island. 

On  the  arrival  of  the  steamer  at  Boston,  a 
libel  in  prize  wca  filed  against  her,  and  no 
claim  having  been  prenentod.  she  was,  in  April 
following,  condemned  as  lawful  prize  and  sold. 
The  proceeds  of  the  sale  were  deposited  with 
the  Assistant  Treasurer  of  the  United  States, 
in  compliance  with  the  Act  of  Congress,  where 
they  now  remain,  subject  to  the  order  of  the 
court. 

In  these  proceedings,  the  owners  of  the 
sloop  Harper,  and  the  owners  of  her  cargo, 
intervened  by  petition,  claiming  to  have  a  lien 
upon  the  vessel  and  her  proceeds  for  the  dam- 
ages sustained  by  the  collision,  and  praying 
that  their  claim  might  be  allowed  and  paid 
out  of  the  proceeds. 

The  district  court  held  that  the  intervention 
could  not  be  allowed,  and  dismissed  the  peti- 
tions, and  hence  the  present  appeal. 

The  counsel  of  the  United  States  maintained 
the  correctness  of  this  ruling,  mainly  upon 
these  grounds: 

First.  That  to  allow  the  intervention  would 
be,  in  substance,  to  allow  the  citizens  to  im- 
plead the  government,  which  is  asserted  to  be 
universally  and  under  all  circumstances  re- 
pugnant to  settled  principles. 

Second.  That  the  question  as  to  a  claim  upon 
a  prize  ship,  created  after  capture,  is  not  with- 
in the  jurisdiction  of  a  prize  court,  which,  it 
is  asserted,  can  deal  only  with  the  question  of 
prize  or  no  prize. 

It  is  a  familiar  doctrine  of  the  common  law, 
that  a  'sovereign  cannot  be  sued  in  his  [*i54 
own  courts  without  his  consent.  The  doctrine 
rests  upon  reasons  of  public  policy;  the  incon- 
venience and  danger  which  would  ifollow  from 
any  different  rule.  It  is  obvious  that  the  publie 
service  would  be  hindered,  and  the  public  safety 
endangered,    if    the    supreme    authority    could 
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be  subjected  to  suit  at  the  instance  of  every 
citizen  and,  consequently,  controlled  in  the  use 
«nd  disposition  of  the  means  required  for  the 
proper  administration  of  the  Government.  The 
exemption  from  direct  suit  is,  therefore,  with- 
out exception.  This  doctrine  of  the  common  law 
is  equally  applicable  to  the  supreme  authority 
of  the  nation,  the  United  States.  They  cannot 
be  subjected  to  legal  proceedings  at  law  or  in 
equity  without  their  consent;  and  whoever  in- 
stitutes such  proceedings  must  bring  his  case 
within  the  authority  of  some  Act  of  Congress. 
Such  is  the  language  of  this  court  in  U.  S.  y. 
aarke,  8  Pet.  444. 

The  same  exemption  from  judicial  process 
extends  to  the  property  of  the  United  States, 
and  for  the  same  reasons.  As  justly  observed 
by  the  learned  judge  who  tried  this  case,  there 
is  no  distinction  between  suits  against  the  gov- 
ernment directly  and  suits  against  its  property. 

But  although  direct  suits  cannot  be  main- 
tained against  the  United  States,  nor  against 
their  property,  yet,  when  the  United  States  in- 
stitute a  suit,  they  waive  their  exemption  so 
far  as  to  allow  a  presentation  by  the  defendant 
of  set-offs,  legal  and  equitable,  to  the  extent  of 
the  demand  made  or  property  claimed,  and 
when  they  proceed  in  rem,  they  open  to  con- 
sideration all  claims  and  equities  in  re^rd  to 
the  property  libeled.  They  then  stand  m  such 
proceedings,  with  reference  to  the  rights  of  de- 
fendants or  claimants,  precisely  as  private  suit- 
ors, except  that  they  are  exempt  from  costs  and 
from  affirmative  relief  against  them,  beyond  the 
demand  or  property  in  controversy.  In  U.  S. 
▼.  Ringgold,  8  Pet.  150,  a  claim  of  the  defend- 
ant was  allowed  as  a  set-off  to  the  demand  of 
the  government.  "No  direct  suit,"  said  the 
oourt,  "can  be  maintained  against  the  United 
<55*]  States.  *But  when  action  is  brought  by 
the  United  States  to  recover  money  in  the  hands 
of  a  party  who  has  a  legal  claim  against  them, 
it  would  be  a  very  rigid  principle  to  denv  to 
him  the  right  of  setting  up  such  claim  in  a 
eomt  of  justice,  and  turn  him  around  to  an  ap- 
plication to  Congress."  So  in  U.  S.  v.  Macdan- 
lel,  7  Pet.  16,  to  which  reference  is  made  in  the 
case  cited,  the  defendant  was  allowed  to  set  off 
against  the  demand  of  the  Government  a  claim 
for  services  as  agent  for  the  payment  of  the 
navy  pension  fund,  to  which  the  court  held  he 
was  equitably  entitled.  The  question,  said  the 
court,  was,  whether  the  defendant  should  sur- 
render the  money  which  happened  to  be  in  his 
hands,  and  then  petition  Congress  on  the  sub- 
ject; and  it  was  held  that  the  Government  had 
no  right,  legal  or  equitable,  to  the  money. 

For  the  damages  occasioned  by  collision  of 
▼easels  at  sea  a  cUim  is  created  against  the  ves- 
sel in  fault,  in  favor  of  the  injured  party.  This 
claim  may  be  enforced  in  the  admiralty  bv  a 
proceeding  in  rem,  except  where  the  vessel  .is 
the  property  of  the  United  States.  In  such  case 
the  claim  exists  equally  as  if  the  vessel  be- 
longed to  a  piivate  citizen,  but  for  reasons  of 
public  policy,  already  stated,  cannot  be  enforced 
by  direct  proceedings  against  the  vessel.  It 
stands,  in  Uiat  respect,  like  a  claim  against  the 
Government,  incapable  of  enforcement  without 
its  consent,  and  unavaiUble  for  any  purpose. 

In  England,  when  the  damage  is  inflicted  by 
a  Tossel  l>elonging  to  the  Crown,  it  was  form- 
erly held  that  the  remedy  must  be  sought 
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against  the  officer  in  command  of  the  offending 
ship.  But  the  present  practice  is  to  file  a  libel 
in  ran,  upon  which  the  court  directs  the  regis- 
trar to  write  to  the  Lords  of  the  Admiralty  re- 
questing an  appearance  on  behalf  of  the  Crown 
— wliich  is  generally  given — when  the  subse- 
quent proceedings  to  decree  are  conducted  as  in 
other  cases.  Coote,  New  Adm.  Prac.  31.  In  the 
case  of  The  Athol,  1  Wm.  Rob.  382,  the  court 
refused  to  issue  a  monition  to  the  Lords  of  the 
Admiralty  to  appear  in  a  suit  for  damage  by 
collision,  occasioned  to  a  vessel  by  a  ship  olf 
•the  Crown;  but  the  lords  having  subse-  [•156 
quently  directed  an  appearance  to  be  entered, 
the  court  proceeded  with  the  case,  and  awarded 
damages.  As  no  warrant  issues  in  these  cases 
for  the  arrest  of  the  vessels  of  the  Crown,  and 
no  bail  is  given  on  the  appearance,  it  is  insist- 
ed that  they  are  brought  simply  to  ascertain 
the  extent  of  the  damages,  and  that  the  decrees 
are  little  more  than  awards,  so  far  as  the  gov- 
ernment is  concerned.  This  may  be  the  only 
result  of  the  suits,  but  they  are  instituted  and 
conducted  on  the  hypothesis  that  claims  against 
the  offending  vessels  are  created  by  the  collision. 
The  Clara,  1  Swab.  3;  and  The  Swallow,  1 
Swab.  30.  The  vessels  are  not  arrested  and 
taken  into  custody  by  the  Marshal,  for  the  rea- 
sons of  public  policy  already  stated,  and  for  the 
further  reason  that  it  is  to  be  presumed  that 
the  government  will  at  once  satisfy  a  decree 
rendered  by  its  own  tribunals  in  a  case  in 
which  it  has  voluntarily  appeared. 

It  is  true,  that  in  case  of  damage  committed 
by  a  public  vessel  a  legal  responsibility  attaches 
to  the  actual  wrong-doer,  tne  commanding  of- 
ficer of  the  offending  ship,  and  the  injured 
party  may  seek  redress  against  him;  but  this 
is  not  inconsistent  with  the  existence  of  a 
claim  against  the  vessel  itself.  In  the  case  of 
The  Athol,  already  referred  to,  where  the  lia- 
bility of  the  actual  wrong-doer  is  asserted, 
damages  against  the  vessel  were  pronounced 
after  an  appearance  on  behalf  of  the  Crown  had 
been  given  by  the  admiralty  proctor.  See,  also, 
U.  S.  V.  The  Malek  Adhel,  2  How.  233. 

The  inability  to  enforce  the  claim  against  the 
vessel  is  not  inconsistent  with  its  existence. 

Seamen's  wages  constitute  preferred,  claims 
under  the  maritime  law,  upon  all  vessels;  yet 
they  cannot  be  enforced  against  a  vessel  of  the 
nation,  or  a  vessel  employed  in  its  service.  In 
a  case  before  the  Admiralty  Court  of  Pennsyl- 
vania, in  1781,  it  was  ^djudged,  on  a  plea  to 
the  jurisdiction,  that  mariners  enlisting  on 
board  a  ship  of  war  belonging  to  a  sovereign 
independent  State  could  not  libel  the  ship  for 
their  wages. 

*In  a  case  in  the  English  Admiralty  [*i57 
Court,  a  libel  having  been'  filed  to  enforce  a 
claim  for  seamen's  wages  against  a  packet  ship 
employed  in  the  service  of  the  General  Post- 
office,  Sir  William  Scott  declined  to  take  ju- 
risdiction until  notice  was  given  to  the  Post- 
office  Department,  and  he  was  informed  that  no 
objection  was  taken  to  the  proceeding.  The 
Lord  Hobart>  2  Dods.  103.  The  fact  that  the 
court  took  jurisdiction  when  the  exemption  up- 
on which  the  Government  could  insist  was 
waived,  shows  that  a  claim  against  the  vessel 
existed,  as  only  upon  its  existence  could  the 
libel  in  any  event  be  sustained. 

Even  where  claims  are  made  liens  upon  prop* 
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erty  by  statute,  they  cannot  be  enforced  by  di- 
rect suit,  if  the  property  subsequently  vest  in 
the  government.  Thus,  in  Massachusetts  the 
statutes  provide  that  any  person  to  whom 
money  is  due  for  labor  and  materials  furnished 
in  the  construction  of  a  vessel  in  that  Com- 
monwealth shall  have  a  lien  upon  her,  which 
shall  be  preferred  to  all  other  liens  except  mari- 
ners' wages,  and  shall  continue  until  the  debt 
Is  paid,  unless  lost  by  a  failure  to  comply  with 
certain  specified  conditions;  yet  in  a  recent 
«ase,  where  a  vessel,  subject  to  a  lien  of  this 
character,  wa^  transferred  to  the  United  States, 
it  was  held  that  the  lien  could  not  be  enforced 
in  the  courts  of  that  State.  The  decision  was 
placed  upon  the  general  exemption  of  the  gov- 
ernment and  its  property  from  legal  process. 
Briggs  V.  Light  Boats,  11  Allen,  157. 

So,  also,  express  contract  liens  upon  the 
property  of  the  United  States  are  incapable  of 
enforcement.  A  mortgage  upon  property,  the 
title  to  which  had  subsequently  passed  to  the 
United  States,  would  be  in  the  same  position  as 
the  claim  against  a  vessel  of  the  government, 
incapable  of  enforcement  by  legal  proceedings. 
The  United  States,  possessing  the  fee,  would  be 
an  indispensable  party  to  any  suit  to  foreclose 
the  equity  of  redemption,  or  to  obtain  a  sale  of 
Ihe  premises.  In  Lutwich  v.  Atty.  Gen.  a  case 
•cited  by  Lord  Hardwicke  in  deciding  Reeve  v. 
Atty.  Gen.  2  Atk.  223,  a  bill  was  filed  to  fore- 
358*]  close  a  mortgage  after  the  mortgagor  *had 
been  attainted  for  high  treason,  and  the  Court 
refused  a  foreclosure  against  the  Crown,  but 
directed  that  the  mort^gee  should  hold  and 
enjoy  the  mortgaged  premises  imtil  the  Crown 
thought  proper  to  redeem  the  estate. 

In  Hodge  v.  Atty.  Gen.  3  Younsre  A  C.  Exch. 
342,  the  deeds  of  certain  leasehold  estates  had 
been  deposited  by  one  Bailey  with  the  plaintiffs 
who  were  bankers,  to  secure  a  balance  of  a  run- 
ning account  between  him  and  them.  Bailey 
was  afterwards  convicted  of  felony,  and  the 
leasehold  estates  vested  in  the  Crown.  At  the 
time  of  his  conviction  he  was  indebted  to  the 

SlaintifTs,  who  filed  a  bill  against  the  Attorney- 
leneral,  claiming  to  be  equitable  mortgagees 
of  the  leasehold  estates,  to  subject  the  property 
to  sale,  and  the  application  of  the  proceeds  to 
the  payment  of  the  amount  due  them.  But  the 
court  said  that  the  only  decree  which  could  be 
made  in  the  case,  was  to  declare  the  plaintiffs 
to  be  equitable  mortgagees  of  the  property,  to 
direct  an  account  to  be  taken,  and  that  the 
plaintiffs  hold  possession  of  the  property  until 
their  lien  was  satisfied.  *'I  do  not  think,"  said 
Baron  Alderson,  in  giving  the  decision,  "that  I 
have  any  jurisdiction  in  this  case  to  order  a 
sale.  Here  the  legal  estate  is  vested  in  the 
Crown ;  and  I  do  not  know  any  process  by  which 
this  court  can  compel  the  Crown  to  convey 
that  legal  estate." 

In  this  country,  where,  as  a  seneral  rule,  a 
mortgage  is  treated  only  as  a  lien  or  incum- 
brance and  the  mortgagor  retains  possession  of 
the  premises,  the  relief  granted  in  the  two 
cases  cited  would  be  of  no  avail. 

The  authorities  to  which  we  have  referred 
are  sufficient  to  show  that  the  existence  of  a 
claim,  and  even  of  a  lien  upon  property,  is  not 
always  dependent  upon  the  ability  of  the  hold- 
er to  enforce  it  by  legal  proceedings.  A  claim 
or  lien  existing  and  continuing  will  be  enforced 
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by  the  courts  whenever  the  property  upon 
which  it  lies  becomes  subject  to  their  juris- 
diction and  control.  Then  the  rights  and  inter- 
ests of  all  parties  will  be  respected  and  main- 
tained. Thus,  if  the  government,  having  the 
title  to  land  subject  to  the  •mortgage  of  ['isg 
the  previous  owner,  should  transfer  the  proper- 
ty, the  jurisdiction  of  the  court  to  enforce  the 
lien  would  at  once  attach,  as  it  existed  before 
the  acquisition  of  the  property  by  the  govern- 
ment. 

So,  if  the  property  belon^ng  to  the  govern- 
ment, upon  which  claims  exist,  is  sold  upon  ju- 
dicial decree,  and  the  proceeds  are  paid  into 
the  registry,  the  court  would  have  jurisdiction 
to  direct  the  claims  to  be  satisfied  out  of  tliem. 
Such  decree  of  sale  could  only  be  made  upon 
application  of  the  government,  and  by  its  ap- 
pearance in  court,  as  we  have  already  said,  it 
waives  its  exemption  and  submits  to  the  appli- 
cation of  the  same  principles  by  which  justice 
is  administered  between  private  suitors. 

Now,  it  is  a  settled  principle  of  admiralty 
law,  that  all  maritime  claims  upon  the  vessel 
extend  equally  to  the  proceeds  arising  from  its 
sale  and  are  to  be  satisfied  out  of  them.  As- 
suming, therefore,  that  The  Siren  was  in  fault 
and  that,  by  the  tort  she  committed,  a  claim 
was  created  against  her,  we  do  not  perceive  any 
just  ground  for  refusing  its  satisfaction  out  of 
the  proceeds  of  her  sale.  The  Government  is 
the  actor  in  the  suit  for  her  condemnation.  It 
asks  for  her  sale,  and  the  proceeds  coming  into 
the  registry  of  the  court,  come  affected  with  all 
the  claims  which  existed  upon  the  vessel  created 
subsequent  to  her  capture.  There  is  no  author- 
ity, that  we  are  aware  of,  which  would  exempt 
them  under  these  circumstances,  because  of  the 
exemption  of  the  Government  from  a  direct 
proceeding  in  rem  against  the  vessel  whilst  in 
its  custody. 

This  doctrine  was  applied  by  this  court  in 
the  case  of  The  St.  Jago  de  Cuba,  9  Wheat.  409, 
where  a  libel  was  filed  by  the  United  States  to 
forfeit  the  vessel  for  violation  of  the  laws  pro- 
hibiting the  slave  trade.  Claims  of  seamen  for 
wages,  and  of  material  men  for  supplies,  when 
the  parties  were  ignorant  of  the  illegal  voyage 
of  the  vessel,  were  allowed  and  paid  out  of  the 
proceeds.  These  claims  arose  subsequent  to  the 
illegal  acts  which  created  the  forfeiture,  yet 
they  were  not  •superseded  by  the  claim  (•160 
of  the  government.  "In  case  of  wreck  and  sal- 
vage," said  the  court,  "it  is  unquestionable 
that  the  forfeiture  would  be  superseded;  and 
we  see  no  ground  on  which  to  preclude  any 
other  maritime  claim  fairly  and  honestly  ac- 
quired." This  language,  though  used  with 
reference  to  claims  arising  out  of  contract, 
may  be  applied  to  claims  arising  out  of  torts 
committed  after  the  capture  of  the  offending 
vessel. 

In  U.  S.  V.  Wilder,  it  was  held  that  goods  of 
the  United  States  were  subject  to  contribution 
equally  with  goods  of  private  shippers,  to  meet 
the  expenses  incurred  in  saving  them,  which 
were  averaged,  and  that  the  owners  of  the  ves- 
sel could  retain  the  goods,  until  their  share  of 
the  contribution  to  the  average  was  paid  or 
secured.  The  United  States  claimed  the  right 
to  take  the  goods  without  paying  or  securing 
this  share;  and  this  bein^  denied,  the  action 
was  brought  to  recover  their  value.    In  deliver- 
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ing  the  opinion,  Mr.  Justice  Story  stated  that 
he   was   unable   to   distinguish  the  case   from 
one   of   salvage,  and   that  it  had  never  been 
doubted   that   in   cases   of  salvage   of   private 
ships  and  cargoes,  the  freight. on  board  belong- 
ing to  the  government  was  equally  subject  to 
the  admiralty  process  in  rem  for   its  propor- 
tion due  for  salvage  with  that  of  mere  private 
shippers;    but  that  it  might  be,  for  aught  he 
knew,  dilTerent  in  cases  of  the  salvage  of  pub- 
lic ships.    **The  same  reasoning,  however,"  con- 
tinued the  learned  justice,  "which  has  been  ap- 
plied by  the  government  against  the  lien  for 
general     average,     applies     with     equal     force 
against    the    lien    for    salvage   of    government 
property  under  all  circumstances.     Besides,  it 
IS  by  no  means  true,  that  liens  existing  on  par- 
ticular things  are  displaced  by  the  government 
becoming  or  succeeding  to  the  proprietary  in- 
terest.    The  lien  of  seamen's  wages  and  of  hot* 
t<unry  bonds  exists  in  all  cases  as  much  against 
the  government,  becoming  proprietors  by  way 
of  purchase  or   forfeiture  or  otherwise,  as  it 
does  against  the  particular  things  in  the  pos- 
session of  a  private  person."     3  Sumn.  308. 
i6i*]     •Jn  the  case  of  The  Davis  and  Cargo, 
recently  decided  in  the  Circuit   Court  of  the 
United    States    for   the    Southern    District   of 
Xew    York,    cotton    belonging    to    the    United 
States  was  hold  liable  to  contribution  to  meet 
the  allowance  made  for  salvage  service  in  sav- 
ing vessel   and   cargo.     "The  mere   fat.'*   said 
the  court,  "of  the  ownership  of  the  cotton  by 
the  Government,  in  the  act  of  being  carried  to 
its  port  of  destination  for  the  purposes  of  a 
market  as  niercliandise,  we  think  did  not  ex- 
empt it  from  the  lien  in  case  of  salvage  serv* 
ice.     We  shall  not  enter  into  an  argument  in 
support  of  the  position,  as  the  subject,  or  rath- 
er a  kin<lred  one — the  liability  of  property  of 
the  government  for  general   average — and  the 
present   questions    incidentally   have   been   al- 
ready moTit  elaborately  examined  by  Mr.  Jus- 
tice 'stor>'.    We  are  inclined,  also,  to  the  opin- 
ion, that  it  is  the  doctrine  of  the  admiralty  in 
England :  Marquis  of  Huntly,  3  Hagg.  247,  and 
of  the  most  approved  modern  elementary  writ- 
era  on  the  subject  in  this  country."     1  Pars. 
Mar.  Law,  324:      Pars.  Mar.  Law,  625:  Marv. 
Wrecks  and  Salvage,  §  122;  see  also.  The  San- 
ti«sima    Trinidad.    7    Wheat.    283;    U.    S.    v. 
Wilder,  3  Sumn.  308. 

There  is  no  just  foundation  fyr  the  objection 
that  claims  for  maritime  torts  cannot  be  dealt 
with  and  adjusted  by  a  prize  court.    "It  is  n 
principle  well  settled,  and  constantly  conceded 
and  applied,"  said  Chancellor  Kent,  "that  prize 
courts   have  exclusive  jurisdiction  and  an  en- 
larged discretion  as  to  the  allowance  of  freight, 
damages,   expenses   and   costs  in   all   cases   of 
raptures,  and  as  to  all  torts,  and  personal  in- 
juries, and  illtrcatmonts,  and  abuse  of  power 
connectcjl    with    captures   jure   belli;    and   the 
courts  will  frequently  award  large  and  liberal 
damagps  in   those  cases."     1   Kent.  354.     The 
jurisdiction  is  not,  therefore,  limited  to  the  de 
termination  of  the  simple  question  of  prize  or 
no  prize.     But  whatever  may  be  the  limitatior. 
npon  the  jurisdiction  of  a  prize  court  in  £ng 
land,    there    is    no   such    limitation    upon    the 
district  court  sitting  as  a  prize  court  in  this- 
ecMintry.     Here,  the  district  court,  as  was  sait 
in  U.   S.   v.   Wood,  5  Wall.  60.   18  L.  ed.   53r 
t62*]  **hold8  both  its  *prize  jurisdiction  and  iU 
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jurisdiction  as  an  instance  court  of  admiralty 
from  the  Constitution  and  the  Acts  of  Con- 
gress, and  is  but  one  court  with  these  different 
branches  of  admiralty  jurisdiction,  as  well  as 
cognizance  of  other  and  distinct  subjects."  It 
may,  therefore;  hear  and  determine  all  ques- 
tions respecting  claims  arising  after  the  cap- 
ture of  the  vessel.  Outstanding  claims  upon 
the  vessel,  existing  previous  to  the  capture, 
cannot  be  considered.  This  exclusion  rests  not 
on  the  ground  of  any  supposed  inability  of  the 
court  to  pass  upon  these  claims  correctly,  but 
because  they  are  superseded  by  the  capture. 
The  Battle,  6  Wall.  498,  18  L.  ed.  933;  The 
Hampton,  5  Wall.  372,  18  L.  ed.  05^;  and  The 
Frances,  8  Cranch,  418. 

As  to  the  suggestion  that  a  maritime  tort, 
committed  by  a  ship  in  possession  of  a  prize 
master  and  crew,  ought  not  to  creato  a  claim 
on  the  vessel  against  a  neutral  owner  in  case 
the  vessel  is  restored,  it  is  sufficient  to  say,  al- 
though the  vessel  having  been  condemned  the 
question  is  not  of  importance  in  this  case,  that 
the  claim  in  that  event,  if  held  to  exist,  would 
not  be  the  subject  of  consideration  by  the  prize 
court.  Here,  however,  the  title  was  devested 
from  the  previous  owner  by  the  capture,  that 
being  lawful,  and  vested  in  the  United  States 
(in  trust  as  to  one  half  for  the  captors),  al- 
though the  legality  of  the  capture  was  not  es- 
tablished until  the  sentence  of  condemnation. 

It  does  not  appear  that  the  court  below  con- 
sidered the  evidence  as  to  the  character  and  ex- 
tent of  the  alleged  tort.  It  appears  to  have 
placed  its  decision  entirely  upon  the  legal  prop- 
osition, that  the  captured  vessel  was  exempt 
from  legal  process  at  the  suit  of  the  inter- 
N'enors,  and  that,  consequently,  the  proceeds  of 
the  vessel  could  not  be  subjected  to  the  satis- 
faction of  their  claims.  We  have,  however, 
looked  into  the  evidence  and  are  satisfied. that 
the  collision  was  the  fault  of  The  Siren.  It 
took  place  in  the  daytime.  The  sloop  was  seen 
from  the  steamer  in  time  to  avoid  her.  The 
steamer  was  out  of  the  regular  track  for 
steamers  passing  through  Hurlgate.  The  pas- 
sage is  noted  for  its  difficulties  and  dangers 
•and,  under  the  laws  of  New  York,  pilots  ['ids 
are  specially  commissioned  to  take  vessels 
through  it.  The  prize  master  engaged  a  pilot 
for  the  Sound  to  take  the  steamer  from  New 
York  to  Boston,  but  refused  to  engage  a  Hurl- 
gate  pilot,  his  reason  being  to  avoid  expense. 
With  such  a  pilot  she  would  have  been  taken 
in  the  regular  track  of  steamers  northward  of 
Black  well's  Island,  and  so  close  to  Flood  Rock 
as  to  avoid  the  sloop,  as  might  easily  have  been 
done.  We  do  not  think  it  important  to  cito 
from  the  evidence  in  vindication  of  our  conclu- 
sion, especiall}'  as  it  was  not  seriously  contest- 
ed on  the  argument  that  The  Siren  was  re- 
Bponsible  for  the  collision. 

The  decree  must  be  reversed,  and  the  cause 

remanded  to  the  court  below,  with  directions 

to  assess  the  damages  and  pay  them  out  of  the 

iroceeds  of  the  vessel  before  distribution  to  the 

captors. 

Ordered  accordingly. 

Mr.  Justice  Nelson,  dissenting: 

I  am  unable  to  concur  in  the  opinion  just 
Vlivered.  The  steamer  Siren,  having  been 
•iptured  by  the  United  States  steasmhip  Gladi- 
olus, a  government  vessel  of  war,  jure  belli, 
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became  the  property  of  the  United  States,  sub- 
ject only  to  the  right  of  the  claimant  to  have 
the  (question  of  the  legality  of  the  capture  de- 
termined by  the  prize  court  to  which  it  was 
sent  for  condemnation.  Captures  made  by  gov- 
ernment vessels  belong  to  the  government,  and 
no  title  exists  in  the  captors,  except  to  their 
distributive  shares  of  the  proceeds  after  con- 
demnation. Dos  Hermanos,  10  Wheat.  306; 
The  Aigsburth,  Blatchf.  Prize  Cas.  635;  The 
Adventure,  8  Cranch,  226. 

I  agree  that  The  Siren,  while  on  her  way, 
after  capture,  under  the  charee  of  the  prize 
master,  was  in  fault  in  the  collision  with  the 
sloop  Harper,  on  her  passage  from  the  East 
River  into  the  Sound;  and  that,  if  she  had  be- 
longed to  a  private  owner,  she  would  have 
been  liable,  in  the  admiralty,  for  all  the  dam- 
ages consequent  upon  this  fault.  Nor  do  I 
make  any  question  as  to  a  lien  for  the  damages 
164*]  against  the  *  vessel  in  such  a  case,  and 
which  may  be  enforced  by  a  proceeding  in  rem; 
or  may  be  by  a  petition  to  the  court  against 
the  proceeds,  in  the  registry,  if,  for  any  cause, 
the  offending  vessel  has  been  sold,  and  no  prior 
lien  exists  against  these  proceeds.  But  if  the 
owner  of  the  offending  vessel  is  not  liable  at 
all  for  the  collision,  it  follows,  as  a  necessary 
legal  consequence,  that  there  can  be  no  lien, 
otlier\^'ise  tne  non-liability  would  amount  to 
nothing.  It  would  be  idle  to  say  that  the  own- 
er was  not  liable  for  the  wrong,  and  at  the 
same  time  subject  his  vessel  for  the  damages 
occasioned.  In  this  case,  therefore,  before  a 
lien  can  be  established  or  enforced  against  The 
8iren  by  a  proceeding  in  rem,  for  the  fault  in 
question,  or,  which  is  the  same  thing,  before  it 
can  be  applied  to  the  proceeds  of  tne  vessel  in 
the  registry,  it  must  first  be  shown  that  the 
United  States,  the  owner,  is  legally  liable  for 
the  collision.  In  saying  legally  liable,  I  do  not 
mean  thereby  legally  liable  to  a  suit;  but  le- 
^lly  liable  upon  common  law  principles  in 
case  a  suit  might  have  been  maintained  against 
the  government;  in  other  words,  legally  liable 
lor  the  wrongful  acts  for  her  officers  or  public 
agents.  That,  in  my  judgment,  is  the  turning 
point  in  this  case,  and  the  principle  is  as  ap- 
plicable to  the  proceeds  of  The  Siren  in  the 
registry  as  to  the  vessel  itself.  If  the  govern- 
ment is  not  responsible,  upon  the  principles  of 
the  common  law,  for  wrongs  committed  by  her 
officers  or  agents,  then  whether  the  proceedings 
in  the  admiralty  are  against  the  vessel,  or  its 
proceeds,  the  court  is  bound  to  dismiss  them. 

Now,  no  principle  at  common  law  is  better 
settled  than  that  the  government  is  not  liable 
for  the  wrongful  acts  of  her  public  agents. 
Judge  Story,  in  his  work  on  Agency,  states  it 
as  follows  "It  is  plain,"  he  observes,  "that  the 
government  itself  is  not  responsible  for  the 
misfeasances  or  wrongs,  or  negligences  or  omis- 
sions of  duty  of  the  subordinate  officers  or 
agents  employed  in  the  public  service;  for  it 
does  not  undertake  to  guarantee  to  any  persons 
the  fidelity  of  any  of  the  officers  or  agents 
whom  it  employs,  since  that  would  involve  it 
in  all  its  operations  in  endless  embarrassments, 
and  difficulties,  and  losses,  which  would  be  sub- 
ids*  ]  versive  'of  the  public  interests."  When 
we  take  into  view  the  multitude  of  public  offi- 
cers and  agents  which  the  government  is 
obliged  to  employ  in  conducting  its  affairs,  the 
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soundness,  propriety,  and  even  necessity  of  this 
principle,  become  at  once  apparent.  In  our 
judgment  the  present  case  falls  directly  within 
it.  In  all  these  cases  of  wrongs  committed  by 
public  officers  or  agents,  the  legal  responsibil- 
ity attaches  to  the  actual  wrong-doer. 

It  is  supposed  that  the  liability  of  govern- 
ment property  for  salvage  or  general  average 
contribution,  for  services  or  sacrifices,  in  cases 
of  impending  danger  to  the  property,  afford 
some  authority  for  the  judgment  in  the  pres- 
ent case.  We  are  unable  to  perceive  any  an- 
alogy to  the  principle  we  have  been  discussing. 
There  a  portion  of  the  property  is  taken  or  ap- 
propriated, as  a  compensation  for  saving  it 
from  a  peril  that  threatened  the  loss  of  the 
whole.  The  cases  involve  no  principle  concern- 
ing the  liability  of  the  government  for  the 
tortious  acts  of  its  public  officers. 

Great  stress  is  laid  also  upon  the  circum* 
stance  that  the  United  States  is  the  libellant, 
and  has  brought  the  offending  vessel  or  its 
proceeds  into  court,  and  that  the  proceeding 
against  the  fund  in  the  registry  is  not  a  suit 
against  the  government.  But  the  answer  to 
this  is,  not  that  the  proceeding  may  not  be 
taken  against  the  fund  in  the  registry,  al- 
though there  is  certainly  some  difficulty  in  dis- 
tinguishing between  that  and  a  proceeding 
against  the  vessel  itself,  but  that  the  fund 
which  belongs  to  the  government  is  not  liable 
at  all  for  the  wrongful  acts  of  its  officers, 
which  wrongful  acts  lie  at  the  foundation  of  the 
judgment  rendered  in  the  case.  It  is  for  this 
principle  I  contend,  and  for  which  I  am  com- 
pelled to  dissent  from  the  judgment. 


ROSWELL  G.  PIERCE,  W.  S.  T.  Morton,  and 

E.  B.  Weston,  Appt., 

v. 

JOHN  W.  BROWN. 

(See  S.  C.  7  Wall.  205-218.) 

Admission  in  answer— effect  of  want  of  repli- 
cation— duress— contract  procured  through 
fear — lien  of  judgment  does  not  exclude  prior 
equitable  title — equitable  title  protected. 

A  mere  statement  by  the  defendant  in  his  an- 
swer, that  he  has  no  knowledge  that  the  fact  is  an 
stated  in  the  complaint,  without  any  answer  as  to 
his  belief  concerning  it,  is  not  an  admission  which 
is  full  evidence  of  the  fact. 

Such  answer  is  deemed  sufficient  to  prevent  the 
bill  from  being  talten  pro  confesso,  as  it  may  be  If 
no  answer  is  tl4ed. 

Where  there  is  no  replication  to  the  answer,  it 
must  have  its  fair  scope  as  an  admission,  but  the 
court  is  not  authorized  to  supply  anything  not  ex- 
pressed in  it.  .         .  ^  .     J 

An  evasive  and  insufficient  answer  Is  not  helped 
by  the  omission  of  the  complainant  to  file  the 
general   replication. 

I)uress    what   is> 

Contract,  procured  through  fear  of  loss  of  life, 
produced  by  the  threats  of  the  other  party  to  the 
contract,  may  be  avoided  for  dureiis. 

The  lien  of  a  judgment  constitutes  no  property 

in  the  land. 

It    creates    a    preference   over   subsequently    ac- 

aulred  rights,  but  In  equity  It  does  not  attach  to 
efendant'H  legnl  title  tp  the  exclusion  of  a  prior 
equitable  title  in  a  third  person. 

XoTK. — Deed,  when  void  for  frnnd.  Insanity, 
drunkenness,  duress,  undue  influence.  Irabecility,  in- 
fancy, or  fraud  on  marriage,  from  ward  to  ojard- 
ian,  from  cestui  que  trust  to  trustee,  from  heir  to 
executor — see  note.  6  L.  ed.  U.  S.  420. 

When  and  to  what  extent  n  jud^Muent  Is  a  lleo 
upon  lands — see  note,  11  L.  ed.  U.  S.  518.      _    _ 
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Tht  Court  of  Chancery  will  protect  the  equita- 
ble rights  of  third  persons  against  the  legal  lien. 

[No.   67.] 
Submitteil  Feb.  3,  1869.    Decided  Feb.  15,  1869. 

APPEAL  from  the  Supreme  Court  of  the 
lerritory  of  Nebraska. 
On  the  7th  of  Septriiiber,  1860,  Brown  filed  in 
the  District  Court  for  the  Territory  of  Ne- 
braska }iis  bill  in  chancery  against  these  appel- 
lants, to  have  a  deed,  made  by  him  to  Pierce, 
declared  void. 

A  decree  was  filed  according  to  the  prayer  of 
the  bill. 

Tlie  cause  then  went  to  the  Supreme  Court 
•of  the  Territory,  where  the  decree  was  af- 
firmed. 

The  case  is  stated  by  the  court. 
Messrs.  J.  11  Woolworth  and  J.  M.  Carlisle, 
for  appollnnts: 

The  answer  shows  a  valid  attachment  lien, 
perfected  by  judgment.  All  the  proceedings 
were  had  before  this  suit  was  brought,  and  in 
entire  ignorance,  on  Morton's  part,  of  Brown's 
claims.  Morton  is  in  the  same  position  as  a 
bona  fide  purdiaser,  without  notice. 

Carter  v.  Champion,  8  Conn.  549;  Kent  v. 
Plumnier,  7  Me.  464;  Porter  v.  Bank  of  Rut- 
land. 19  Vt.  410;  Jones  v.  Jones,  16  III.  118; 
Martin  v.  Dryden,  1  Gilm.  188. 

The  deed  was  made  Aug.  10,  1857.  The 
fir-^t  word  of  complaint  was  uttered  when  the 
bill  was  filed,  which  was  Sept.  7,  1860,  three 
years  afterwards. 

No  reason  is  shown  for  this  profound  silence 
and  protracted  delav,  when  it  was  Brown's 
duty  to  speak  out.  I'he  deed,  never  only  voida- 
ble, must  be  deemed  aflirmed  by  this  silence. 
1  Pars.  Cont.  322;  Doolittle  v.  McCullough,  7 
Ohio  St.  299. 

No  case  of  duress  has  been  made  out  in  proof. 
The  threats  were  not  such  as  would  excite, 
in  a  man  of  ordinary  courage,  fear  that  life 
would  be  taken. 
1  Bl.  Com.  131. 

Messrs.  Reddick  and  Brings,  for  appellee: 
A  deed  obtained  while  the  grantor  is  under 
duress  is  void  and  will  be  set  aside. 

See  1  Pars.  Cont.  319;  Willard,  Eq.  208; 
Brown  v.  Peck,  2  Wis.  261;  5  Hill,  154;  15 
Johns.  154;  2  Wend.  243;  6  Mass.  506;  3  N.  H. 
^08. 

It  may  be  claimed  that  Morton's  judgment  is 
a  lien  upon  the  land,  from  the  fact  that  the 
legal  title  to  the  same  was  standing  in  the 
name  of  Pierce  at  the  time  the  judgment  was 
made.      But  the  law  is  otherwise. 

The  general  lien  of  a  judgment  creditor  upon 
the  lands  of  his  debtor,  is  subject  to  all  equities 
which  existed  against  said  lands  in  favor  of 
third  person,  at  the  time  of  the  recovery  of 
the  jiulgment. 

Biichan  v.  Sumner,  2  Barb.  Ch.  165;  Ells  v. 
Tousley,   1   Paige,  280;  White  v.  Carpenter,  2 
Paige,  217;   Kiersted  v.  Avery,  4  Paige,  9;   6| 
Barb.   19,  11  *Barb.  490. 

Morton  loaned  his  money  to  Pierce  in  Aug., 
1857,  about  the  time  the  deed  was  by  Pierce 
coerced  from  Brown,  and  the  record  shows 
that  Brown  was  then  in  the  actual  possession 
of  the  land  and  has  been  ever  since. 

Morton  stands  charged  with  notice. 
1  Wall. 


See  2  Johns.  Ch.  38,  3  Paige,  421,  2  Paige, 
300. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Representations  of  the  complainant  were, 
that  on  the  10th  of  August,  1857,  he  acquired 
a  complete  title  to  the  premises  described  in  the 
bill  of  complaint,  under  the  pre-emption  laws 
of  the  United  States,  and  thereafter,  on  the 
same  day,  he  was  compelled,  through  threats  of 
personal  violence  and  fear  of  his  life,  to  convey 
the  same,  without  any  consideration,  to  the 
principal  respondent.  Framed  on  that  theory, 
the  bill  of  complaint  alleged  that  the  first- 
named  respondent  was  at  that  time  a  member 
of  an  unlawful  association  in  that  Territory, 
called  the  Omaha  Claim  Club,  and  that,  he,  ac- 
companied by  three  or  four  other  persons  be- 
longing to  that  association,  came  to  his  liou:>e  a 
few  days  before  he  perfected  his  right  of  pre- 
emption to  the  land  in  question,  *and  [*2io 
told  the  complainant  that  if  he  entered  the 
land  under  his  pre-emption  claim,  he  must 
agree  to  deed  the  same  to  him;  and  added,  that 
unless  he  did  so,  he  (the  said  respondent)  and 
his  associates  would  take  his  life;  and  the  com- 
plainant further  alleged  that  the  same  respond- 
ent, accompanied,  as  before,  by  certain  other 
members  of  that  association,  came  again  to  his 
house  on  the  day  he  perfected  his  pre-emption 
claim,  and  repeated  those  threats  of  personal 
violence,  and  did  other  acts  to  intimidate  him, 
and  induce  him  to  believe  that  they  would 
carry  out  their  threats  if  he  refused  to  execute 
the  deed  as  required. 

Based  upon  those  allegations,  the  charge  is 
that  the  complainant  was  put  in  duress  by 
those  threats  and  acts  of  intimidation,  and  that 
he  signed  and  executed  the  deed  and  conveyed 
the  land  by  means  of  those  threats  and  certain 
acts  of  intimidation  and  through  fear  of  his 
life,  and  without  any  consideration;  and  he 
prayed  the  court  that  the  conveyance  might  be 
decreed  to  be  inoperative  and  void,  and  that 
the  grantee  might  be  required  to  reconvey  the 
same  to  the  complainant. 

Two  other  persons  were  made  respondents, 
as  claiming  some  interest  in  the  land  in  contro- 
versy. Pierce,  the  principal  respondent,  and 
Weston,  one  of  the  other  respondents,  were 
non-residents,  and  were  served  by  publication 
pursuant  to  the  rules  of  the  court  and  the  law 
of  the  jurisdiction.  They  never  appeared,  and 
failing  to  plead,  answer,  or  demur,  and  due 
proof  of  publication  in  the  manner  prescribed 
by  law  having  been  filed  in  court,  a  decree  was 
rendered  as  to  them,  that  the  bill  of  complaint 
be  taken  as  confessed.  Nations  v.  Johnson,  24 
How.  201,  16  L.  ed.  630. 

Morton,  the  other  respondent,  appeared  and 
filed  an  answer,  in  which  he  alleged  that  the 
principal  respondent,  on  the  28th  of  August, 
1857,  and  for  a  long  time  before,  was  the  owner 
in  fee  of  the  premises;  that  he  was  informed, 
and  believed,  that  the  complainant  entered 
upon  the  land  as  the  tenant  of  the  principal  re- 
spondent, and  that  he  was  prosecuting  this  suit 
in  violation  of  the  just  rights  'of  all  the  ['an 
respondents;  that  the  principal  respondent 
wanting  to  borrow  money,  he,  the  respondent 
before  the  court,  loaned  him  a  large  sum,  and 
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accepted  bills  of  exchange  for  the  payment  of 
the  same,  drawn  to  the  order  of  the  oorrower  of 
the  money,  and  which  were  indorsed  by  the 
drawer,  that  the  bills  of  exchange  not  having 
been  paid  when  they  became  due,  he  brought 
suit  aeainst  the  drawer  and  indorser,  and  re- 
covered judgment  against  him  for  $3,100;  that 
the  judgment  so  recovered  is  in  full  force  and 
unsatisfied,  and  that  the  same  is  a  lien  on  the 
premises  described  in  the  bill  of  complaint. 

No  answer,  from  any  knowledge  possessed  by 
the  respondent,  is  made  to  the  allegation  that 
the  complainant  acquired  a  complete  title  to 
the  land  under  the  pre-emption  laws  of  the 
United  States,  nor  to  the  charge  contained  in 
the  bill  of  complaint,  that  the  deed  was  pro- 
cured by  threats  of  personal  violence  amounting 
to  actual  duress.  On  the  contrary,  the  answer 
alleged  that  the  respondent  before  the  court 
was  an  utter  stranger  to  all  those  matters  and 
things,  and  that  he  could  not  answer  concerning 
the  same,  because  he  had  no  information  nor 
belief  upon  the  subject. 

Authorities  are  not  wanting  to  the  effect  that 
all  matters  well  alleged  in  the  bill  of  complaint, 
which  the  answer  neither  denies  nor  avoids,  are 
admitted;  but  the  better  opinion  is  the  other 
way,  as  the  sixty-first  rule  adopted  by  this 
court  provides  that  if  no  exception  thereto  shall 
be  filed  within  the  period  therein  prescribed, 
the  answer  shall  be  deemed  and  taken  to  be 
sufficient.  Young  v.  Grundy,  6  Cranch,  51; 
Brooks  V.  Byam,  1  Story,  C.  C.  297. 

Material  allegations  in  the  bill  of  complaint 
ought  to  be  answered  and  admitted  or  denied, 
if  the  facts  are  within  the  knowledge  of  the  re- 
spondent; and  if  not,  he  ought  to  state  what 
his  belief  is  upon  the  subject,  if  he  has  any, 
and  if  he  has  none,  and  cannot  form  any,  he 
ought  to  say  so,  and  call  on  the  complainant  for 
proof  of  the  alleged  facts,  or  waive  that  branch 
of  the  controversy;  but  the  clear  weight  of  au- 
thority  is,  that  a  mere  statement  by  the  re- 
aia*]  spondent  *in  his  answer,  as  in  this  case, 
that  he  has  no  knowledge  that  the  fact  is  as 
stated,  without  any  answer  as  to  his  belief  con- 
cerning it,  is  not  such  an  admission  as  is  to  be 
received  as  full  evidence  of  the  fact.  War  field 
V.  Gambrill,  1  Gill  &  J.  603. 

Such  an  answer  does  not  make  it  necessary 
for  the  complainant  to  introduce  more  than  one 
witness  to  overcome  the  defense,  and  the  well- 
known  omissions  and  defects  of  such  an  answer 
may  have  some  tendency  to  prove  the  allega- 
tions of  the  bill  of  complaint,  but  they  are  not 
such  an  admission  of  the  same  as  will  constitute 
a  sufficient  foundation  for  a  decree  upon  the 
merits.  Young  v.  Grundy,  6  Cranch,  51;  Park- 
man  v.  Welch,  19  Pick.  234. 

Proper  remedy  for  a  complainant,  in  such  a 
case,  is  to  except  to  the  answer  for  insufficiency 
within  the  period  prescribed  by  the  sixty- first 
rule;  but  if  he  docs  not  avail  himself  of  that 
right,  the  answer  is  deemed  sufficient  to  prevent 
the  bill  from  being  taken  pro  confesso,  as  it 
may  be  if  no  answer  is  filed.  Hardeman  v. 
Harris,  7  How.  720;  Stockton  v.  Ford,  11  How. 
232;  1  Dan.  Ch.  Pr.  730;  Langdon  v.  Goddard, 
3  Story,  C.  C.  13. 

Attention  is  called  to  the  fact,  that  no  repli- 
cation was  filed  to  the  answer;  but  the  sugges- 
tion comes  too  late,  as  the  respondent  proceed- 
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ed  to  final  hearing  in  the  court  below  without 
interposing  any  such  objection. 

Mere  formal  defects  in  the  proceedings,  not 
objected  to  in  the  court  of  original  jurisdiction, 
cannot  be  assigned  in  an  appellate  tribunal  a» 
error  to  reverse  either  a  judgment  at  law  or  de- 
cree in  equity. 

Legal  effect  of  a  replication  is,  that  it  puts 
in  issue  all  the  matters  well  alleged  in  the  an- 
swer, and  the  rule  is  that  if  none  be  filed,  the 
answer  will  be  taken  as  true,  and  no  evidence 
can  be  given  by  the  complainant  to  contradict 
anything  which  is  therein  well  alleged.  I  Barb. 
Ch.  Pr.  249;  Mills  v.  Pittman,  1  Paige,  Ch.  490; 
Peirce  v.  West,  1  Pet,  C.  C.  351 ;  Story,  Eq.  PI, 
878;  Cooper,  Eq.  PI.  329. 

Undenied  as  the  answer  is  by  any  replication, 
it  must  'have  its  fair  scope  as  an  admis-  [*ai3 
sion,  but  the  court  is  not  authorized  to  supply 
anything  not  expressed  in  it,  beyond  what  is 
reasonably  implied  from  the  language  em- 
ployed. Proofs  were  taken  by  the  complainant, 
and  they  show,  to  the  entire  satisfaction  of  the 
court,  that  all  the  matters  alleged  in  the  bill  of 
complaint,  and  not  denied  in  the  answer,  are 
true,  and  the  conclusion  of  the  court  below 
was,  that  the  complainant  acquired  a  complete 
title  to  the  land  under  his  pre-emption  claim, 
and  that  the  deed  from  him  to  the  principal  re- 
spondent was  procured  in  the  manner  and  by 
the  means  alleged  in  the  bill  of  complaint. 

Nothing  is  exhibited  in  the  record  to  support 
any  different  conclusion,  nor  to  warrant  any 
different  decree,  unless  it  be  found  in  one  or 
the  other  of  the  first  two  defenses  set  up  in 
the  answer. 

First  defense  is,  that  the  principal  respond- 
ent, on  the  28th  of  August,  1857,  and  long  be- 
fore that  time,  was  the  owner  in  fee  of  the 
premises;  but  neither  that  part  of  the  answer, 
nor  any  other,  denied  that  the  complainant  ac- 
quired a  complete  title  to  the  land,  as  alleged 
in  the  bill  of  complaint,  nor  set  up  any  de- 
fense in  avoidance  of  those  allegations,  nor 
made  any  attempt  to  present  any  defense 
against  the  direct  charge,  that  the  deed  under 
which  the  respondent  claimed  title  was 
procured  from  the  complainant  through  threats 
of  personal  violence  and  by  means  of  duress. 
Indefinite  as  the  allegation  of  title  is,  the  an- 
swer must  be  construed  as  referring  to  the 
title  under  the  deed  in  controversy,  as  it  is 
not  pretended  that  the  resix)ndent  ever  had 
any  other,  and,  if  viewed  in  that  light,  it  isjn 
no  respect  inconsistent  with  the  con'-Iusiou 
adopted  by  the  Supreme  Court  of  the  Territory. 
Such  an  indefinite  allegation  cannot  bo  con- 
sidered as  presenting  any  sufficient  answer, 
either  to  the  alleged  title  of  the  complainant  oi* 
to  the  charge  made  in  the  bill  of  complaint. 

Briefly  stated,  the  second  defense  set  up  in 
the  answer  is,  that  the  resi)ondent  was  in- 
formed and  believed  that  the  complainant 
•entered  upon  the  land  as  a  tenant;  but  [*ai4 
the  time  when  the  supposed  entry  was  made 
is  not  alleged,  nor  are  the  circumstances  attend- 
ing the  entry  set  forth;  nor  is  any  reason  as- 
signed why  the  allegations  were  not  made  more 
definite;  nor  is  there  any  fact  or  circumstance 
alleged  which  shows  or  tends  to  show  that  there 
was  any  prior  owner  to  the  land,  except  the 
United  States;   nor  that  the  respondent   ever 
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pretended  to  hare  any  other  title  to  the  same 
than  that  derived  from  the  complainant. 

Viewed  in  any  light,  those  allegations  must 
be  regarded  as  evasive  and  insuflicient;  and 
they  are  not  helped  by  the  omission  of  the  com- 
plainant to  file  the  general  replication.  Those 
parts  of  the  answer  being  laid  out  of  the  case 
as  insufficient  to  constitute  a  defense,  the  con- 
clusion is  inevitable  that  the  title  to  the  land 
was  in  the  complainant  as  alleged,  and  that 
he  parted  with  it  through  threats  of  personal 
violence  and  by  duress,  and  without  any  con- 
sideration. 

Argument  ♦o  show  that  a  deed  or  other  writ- 
ten obligation  or  contract,  procured  by  means 
of  duress,  is  inoperative  and  void,  is  hardly  re- 
quired, as  the  proposition  is  not  denied  by  the 
respondent.  Actual  violence  is  not  necessary' 
to  constitute  duress,  even  at  common  law,  as 
understood  in  the  parent  country,  because  con- 
sent is  the  very  essence  of  a  contract,  and,  if 
tliere  be  compulsion,  there  is  no  actual  consent, 
and  moral  compulsion,  such  as  that  produced 
by  threats  to  take  life  or  to  inflict  great  bodily 
harm,  as  well  as  that  produced  by  imprison- 
ment, is  everywhere  regarded  as  sufficient.  <n 
law,  to  destroy  free  agency,  without  which 
there  can  be  no  contract,  because,  in  that  state 
of  the  case,  there  is  no  consent. 

Duress,  in  its  more  extended  sense,  means 
that  degree  of  constraint  or  danger,  either  actu- 
ally inllictcd  or  threatened  and  impending, 
which  is  sufficient,  in  severity  or  in  apprehen- 
sion, to  overcome  the  mind  and  will  of  a  person 
of  ordinary  firmness.  Chit.  Cont.  217 ;  2  Greenl. 
Ev.  283. 

215*]  •Text  writers  usually  divide  the  sub- 
ject into  two  classes,  namely:  duress  per  minas 
and  duress  of  imprisonment,  and  that  classifi- 
cation was  uniformly  adopted  in  the  early  his- 
tory of  the  common  law,  and  is  generally  pre- 
fM^r^ed  in  the  decisions  of  the  English  courts  to 
the  present  time.    2  Inst.  482;  2  Roll.  Abr.  124. 

Where  there  is  an  arrest  for  an  improper 
purpose,  without  just  cause,  or  where  there  is 
an  arrest  for  a  just  cause,  but  without  lawful 
authority,  or  for  a  just  cause,  but  for  an  unlaw- 
ful purpose,  even  though  under  proper  process, 
it  may  be  construed  as  duress  of  imprisonment ; 
and  if  the  person  arrested  execute  a  contract  or 
pay  money  for  his  release,  he  may  avoid  the 
contract  as  one  procured  by  duress,  or  may  re- 
cover back  the  money  in  an  action  for  money 
had  and  received.  Richardson  v.  Duncan,  3  N. 
H.  580;  Watkins  v.  Baird,  6  Mass.  511;  Strong 
▼.  Grannis,  26  Barb.  124. 

Second  class,  duress  per  minas,  as  defined  at 
common  law,  is  where  the  party  enters  into  a 
contract  (1)  For  fear  of  loss  of  life;  (2)  For 
fear  of  loss  of  limb;  (3)  For  fear  of  mayhem; 
(4)  For  fear  of  imprisonment;  and  many  mod- 
em decisions  of  the  courts  of  that  country  still 
restrict  the  operations  of  the  rule  within  those 
limits.    3  Bac.  Abr.  Duress,  262. 

They  deny  that  contracts  procured  by  menace 
of  a  mere  battery  to  the  person,  or  of  trespass 
to  lands,  or  loss  of  goods,  can  be  avoided  on 
that  account,  and  the  reason  assigned  for  this 
qualification  of  the  rule  is,  that  such  threats 
are  held  not  to  be  of  a  nature  to  overcome  the 
mind  and  will  of  a  firm  and  prudent  man,  be- 
cause it  is  snid  that  if  such  an  injury  is  in- 
flicted, sufficient  and  adequate  redress  may  be 
obtAined  in  a  suit  at  law. 


Cases  to  the  same  effect  may  be  foimd  also  ia 
the  reports  of  decisions  in  this  country,  and 
some  of  our  text  writers  have  adopted  the  rule, 
that  it  is  only  where  the  threats  uttered  excite 
fear  of  death,  or  of  great  bodily  harm,  or  un- 
lawful imprisonment,  that  a  contract,  so  pro- 
cured,  can  be  avoided,  because,  as  such  courts 
and  authors  say,  the  person  *threatened  [*2i6 
with  slight  injury  to  the  person,  or  with  loss  of 
property,  ought  to  have  sufficient  resolution  to 
resist  such  a  threat,  and  to  rely  upon  the  law 
for  his  remedy.  Skeate  v.  Beale,  11  Ad.  &  E. 
983;  Atlee  v.  Backhouse,  3  Mees.  &  W.  642; 
Shep.  Touch.  6;  1  Pars.  Cont.  393;  Smith  v. 
Monteith,  13  M.  A  W.  438. 

On  the  other  hand,  there  are  many  American 
decisions,  of  high  authority,  which  adopf  a 
more  liberal  rule,  and  hold  that  contracts  pro- 
cured by  threats  of  battery  to  the  person,  or  the 
destruction  of  property,  may  be  avoided  on  the 
ground  of  duress,  because  in  such  a  case  there 
is  nothing  but  the  form  of  a  contract,  without 
the  substance.  Foshay  v.  Ferguson,  5  Hill,  158; 
Central  Bank  v.  Copeland,  18  Md.  317;  Eadie 
V.  Slimmon,  26  N.  Y.  12;  1  Story,  Eq.  Jur.  (9th 
ed.)  239;  Harmony  v.  Bingham,  12  N.  Y.  99: 
S.  C.  1  Duer,  229:  Fleetwood  v.  N.  Y.  2  Sandf. 
476;  Tutt  v.  Ide,  3  Blatchf.  260;  Astley  v.  Rey- 
nolds, 2  Str.  916;  Brown  v.  Peck,  2  Wis.  277; 
Gates  V.  Hudson,  6  Eng.  L.  A  E.  469. 

But  the  case  under  consideration  presents  no 
question  for  decision  which  requires  the  court 
to  determine  which  class  of  those  cases  is  cor- 
rect, as  they  all  agree  in  the  rule  that  a  con- 
tract procured  through  fear  of  loss  of  life,  pro- 
duced by  the  threats  of  the  other  party  to  the 
contract,  wants  the  essential  element  of  con- 
sent, and  that  it  may  be  avoided  for  duress, 
which  is  sufficient  to  dispose  of  the  present  con- 
troversy.    2  Greenl.  Ev.  283;   1  Bl.  Com.  131. 

Next  question  which  arises  in  the  case  is, 
whether  the  judgment  set  up  by  the  appellant 
creates  a  superior  equity  in  his  favor  over  that 
alleged  and  proved  by  the  appellee. 

Before  proceeding  to  examine  this  question, 
it  will  be  useful  to  advert  briefly  to  the  mate- 
rial facts  exhibited  in  the  record. 

Title  was  acquired  by  the  complaint  un- 
der the  pre-emption  laws  of  the  United  States, 
and  on  the  same  day  the  principal  respondent, 
through  threats  to  take  his  life,  if  he  refused, 
compelled  him  to  convey  the  same  to  that  re- 
spondent, and  the  record  shows  that  the  re- 
spondent, before  the  'court,  within  the  [•217 
same  month,  loaned  the  money  to  the  grantee 
in  that  deed,  for  which  he  recovered  judgment, 
although  the  grantor  was  then  in  possession 
of  the  land,  and  has  remained  in  possession  of 
the  same  to  the  present  time. 

The  judgment  is  founded  upon  the  bills  of 
exchange  received  for  that  loan.  Judgments 
were  not  liens  at  common  law,  but  several  of 
the  States  had  passed  laws  to  that  effect  before 
the  judicial  system  of  the  United  States  was 
organized,  and  the  decisions  of  this  court  have 
established  the  doctrine  that  Congress,  in 
adopting  the  processes  of  the  States,  also 
adopted  the  modes  of  process  prevailing  at  that 
date  in  the  courts  of  the  several  States,  in  re- 
spect to  the  lien  of  judgments  within  the  lim- 
its of  their  respective  jurisdiction;*.  \\  illiains 
V.  Benedict,  8  How.  Ill;  Ward  v.  Chamberlain, 
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2  Black,  438,  17  L.  ed.  324;  Bayard  v.  Lombard, 
9  How.  530:  Riggs  v.  Johnson  Co.  6  Wall.  166, 
IP  L.  ed.  768. 

Different  regulations,  however,  prevailed  in 
different  States,  and  in  some  neither  a  judg- 
ment nor  a  decree  for  the  payment  of  money, 
except  in  cases  of  attachment  or  mesne  proc- 
ess, created  any  preference  in  favor  of  the 
creditor  until  the  execution  was  issued,  and 
had  been  levied  on  the  land.  Where  the  lien  is 
recognized,  it  confers  a  right  to  levy  on  the 
land  to  the  exclusion  of  other  adverse  interests 
acquired  subsequently  to  the  judgment;  but 
the  lien  constitutes  no  property  or  right  in  the 
land  itself.  Conard  v.  Atlantic  Ins.  Co.  1  Pet. 
443;  Massingill  v.  Downs,  7  How.  767. 

Such  judgments  and  decrees  were  made  liens 
by  the  Process  Acts  in  the  federal  districts 
where  they  have  that  efTect  under  the  State 
laws,  and  Congress  has  since  provided  that  they 
shall  cease  to  have  that  operation  in  the  same 
manner,  and  at  the  same  periods,  in  the  respect- 
ive fe<leral  districts,  as  like  processes  do  when 
issued  from  the  state  courts.  Federal  judg- 
ments and  decrees  are  liens,  therefore,  in  all 
cases,  and  to  the  same  extent,  as  similar  judg- 
ments and  decrees  are,  when  rendered  in  the 
courts  of  the  State. 

Express  decision  of  this  court  is,  that  the  lien 
ax8*]  of  a  judgment  'constitutes  no  property  in 
the  land;  that  it  is  merely  a  general  lien  secur- 
ing a  preference  over  subsequently  acquired  in- 
terests in  the  property;  but  the  settlcil  rule  in 
chancery  is,  that  a  general  lien  is  controlled  in 
such  courts  so  as  to  protect  the  rights  of  those 
who  were  previously  entitled  to  an  equitable 
interest  in  the  lands  or  in  the  proceeds  thereof. 

Specific  liens  stand  upon  a  different  footing, 
but  it  18  well  settled  that  a  judgment  creates 
only  a  general  lien,  and  that  the  judgment 
creditor  acquires  thereby  no  higher  or  better 
right  to  the  property  or  assets  of  the  debtor, 
than  the  debtor  himself  had  when  the  judg- 
ment was  rendered,  unless  he  can  show  some 
fraud  or  collusion  to  imfpair  his  rights.  Drake, 
Attach,  sec.  223. 

Correct  statement  of  the  rule  is,  that  the  lien 
of  a  judgment  creates  a  preference  over  subse- 
quently acquired  rights,  but  in  equity  it  does 
not  attach  to  the  mere  legal  title  to  the  land,  as 
existing  in  the  defendant  at  its  rendition,  to 
the  exclusion  of  a  prior  equitable  title  in  a 
lliird  person.  Howe,  Petitioner,  1  Paige,  Ch. 
128:  KIU  V.  Tousley,  1  Paige,  283;  White  v. 
Ciq^enter,  2  Paige,  219;  Buchan  v.  Sumner,  2 
Barb.  Ch.  181;  Lounsbury  v.  Purdy,  11  Barb. 
494:  Keirsted  v.  Avery,  4  Paige,  Ch.  15. 

Ouided  by  these  considerations,  the  Court  of 
Chancery  will  protect  the  equitable  rights  of 
third  persons  against  the  legal  lien,  and  will 
limit  that  lion  to  the  actual  interest  which  the 
judgment  debtor  had  in  the  estate  at  the  time 
the  judgment  was  rendered.  Averill  v.  Loucks, 
6  Barb.  27. 

Objection  is  also  made,  that  the  afTidavit 
showing  that  the  defendants  were  nonresi- 
dents  was  not  in  due  form,  and  that  the  order 
of  notice  an<l  the  publication  of  the  same,  were 
insufllciont  to  give  the  court  jurisdiction;  but 
the  proposition  is  not  supported  by  the  record, 
and  must  Ixi  overruled. 

Decree  atlirnicd. 
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•C.  S.  SILVER,  Administrator  de  bonis  [•219 
non,  etc.,  of  Finice  Caruthers,  Deceased,  Plff. 
in  Err., 

V. 

R.   J.   LADD   and  Andrew  J.   Knott 

(See   S.   C.   7    Wall.   219->28.) 

Unmarried  female  may  take  lands  under  Do- 
nation Act — person  residing  in  house  bisected 
by  line  of  two  sections — chancery  practice. 

An  unmarried  female  may  take  lands  under  tb« 
Donation  Act. 

It  is  of  no  importance  that  site  was  old  and  In- 
capable of  ttie  manual  labor  necessary  to  cultivat- 
ing ground,  as  it  can  be  done  for  her  by  others. 

A  person  residing  in  a  house  vviiich  in  bisected 
by  the  line  dividing  two  quarter  sections,  will  be 
held  to  reside  on  either  of  them. 

In  contests  In  equity  for  lauds  held  under  the 
United  States,  the  chancery  practice  Is  to  com- 
pel the  defendant.  In  person,  to  convey  to  plalntifT. 
or  to  have  such  conveyance  made  in  his  name,  by 
a  commissioner  appointed  by  the  court  for  that 
purpose. 

[Xo.   77.] 

Argued  Feb.  4.  1869.       Decided  Feb.  15,  1869. 

Iy  ERROR  to  the  Supreme  Court  of  the  Stot0 
of  Oregon. 

The  case  is  stated  by  the  court. 
Messrs.  Mitchell  R.  ^fallory.  Dolph  and  J.  S. 
Smith,  for  plaintiffs  in  error: 

Section  8  of  the  supplementary  Act  reads  as 
follows : 

"Each  widow  now  residing  in  Oregon  Ter- 
ritory, and  such  others  as  shall  locate  in  said 
Territory,  whose  husband,  had  he  lived,  would 
have  been  entitled  to  a  claim  under  the  pro- 
visions of  the  Act  to  which  this  is  an  amend- 
ment, shall  be  entitled,  under  the  provisions 
and  requirements  of  said  Act.  to  the  said  quan- 
tity of  land  that  she  would  have  been  but  for 
the  death  of  her  husband.*'  The  language  used 
is  capable  of  two  constructions. 

It  evidently  intends  to  provide  for  widows 
whos<»  husbands  never  took  a  claim,  never  did 
actually  become  entitled  to  anything,  person- 
ally, under  this  Act;  and  as  coming  into  the 
Territory  without  settling  on  a  claim  gave  no 
right  whatever  to  the  husband  (see  sees.  4  and 
5),  it  seems  unreasonable  to  say  that  section  8 
only  applies  to  those  widows  whose  husbands 
actually  arrived  in  the  Territory. 

By  f  5,  which  provides  for  future  emigra- 
tion, donation  was  made  to  males  and  married 
women  only,  and  in  several  res^tects  a  different 
plan  was  adopted  and  a  different  classification 
was  made  from  that  applied  to  settlers  and  oc- 
cupants then  here,  and  those  on  the  way  and 
likely  to  arrive  on  or  before  the  first  day  of  De- 
cember, 1850. 

It  seems  impossible  to  doubt  that  these 
various  contingencies,  which  ordinary  foresight 
would  anticipate,  were  provided*  for  in  this 
Act.  The  omission  of  the  word  *'male"  in  the 
4th  section,  and  the  careful  use  and  repetition 
of  it  in  the  5th  section,  evinces  a  designed  and 
intentional  discrimination. 

It  is  deserving  of  attention,  that  this 
change  of  phraseology  is  in  that  part  of  the 
section  that  especially  discriminates  between 
and  designates  the  qualifications  of  donees,  in 
regard  to  age,  race  and  other  particulars. 

The  use  and  omission  of  the  word  "male'"  has 
immediate  and  direct  connection  with  the 
specifiCiition   and  classification   of   person-*   en- 

74  U.  Sb 


1868. 


Silver  v.  Ladd 


219-228 


^Ued  to  take  any  land.  The  phrase  "single 
man,"  by  its  position  points  to  quantity  of 
land,  rather  than  the  classification  6(  persons, 
being  introductory  of  the  subject  of  marriage. 

It  will  be  difficult  to  find  a  single  authority 
for  totally  disregarding  this  marked  change  in 
phraseology.  But  there  is  abundant  authority 
to  justify  reading  "person"  for  "man." 

The  qualifications  mentioned  in  $  4  are  re- 
peated in  $  5,  with  the  addition  of  the  word 
**ma]e,"  and  with  a  further  limitation  of  per- 
sons by  leaving  out  "American  half-breed  In- 
dians.*' The  age  limit  is  also  changed  from 
eighteen  to  twenty-one  years. 

It  is  difficult  to  avoid  the  conclusion  that  the 
difference  in  the  phraseology  of  the  two  sections 
was  intentional,  and  the  word  "male"  was  in- 
serted in  f  5,  and  omitted  in  f  4,  for  a  purpose. 

If  a  single  woman  could  not  take  land  under 
{  4,  there  would  be  no  occasion  for  or  mean- 
ing in  the  first  proviso  of  $  5,  immediately  fol- 
lowing the  subject  of  husband  and  wife ;  for  by 
no  way  could  a  man  take  two  claims  under  the 
Act. 

The  words  "he"  and  "man"  are  used  fre- 
quently in  Acts  of  Congress,  to  denote  both 
males  and  females,  especially  in  many  prohibi- 
tor>'  and  penal  sections. 

The  naturalization  laws,  enacted  by  the  same 
power,  and  being  like  this  a  general  grant  or 
'Voluntary  concession  of  favors,  used  the  words 
*Tie,"  "him"  and  "man"  constantly,  to  denote 
and  include  both  men  and  women;  and  by 
the  literal  reading  of  f  7,  the  woman  must 
prove  that  "he  has  behaved  as  a  man  of  good 
moral  character."  No  one  has  supposed  that 
Ihis  phraseology  applied  to  males  exclusively. 
Under  that  law  a  woman  may  be  naturalized. 
Mick  v.  Mick,  10  Wend.  379. 

Naturalizing  the  husband  does  not  natural- 
ize the  wife:  she  must  receive  that  favor  on 
her  own  application.    Sutliff  v.  Forgey,  1  Cow. 

irr. 

The  use  of  the  phrase  "single  man"  in  both 
sections  can  be  explained  without  involving  the 
matter  in  absurdity ;  but  using  the  word  "male" 
in  one  section  and  omitting  it  in  the  other, 
must  be  construed  as  making  a  distinction  "or 
the  Legislation  is  accused  of  varying  the  terms 
of  the  law  without  an  intention.  Such  a  con- 
clusion is  not  tenable  if  any  other  meaning  is 
possible."    Sedg.  Stat.  249;  14  6.  Mon.  266. 

The  statute  should  be  construed  liberally, 
because  it  is  a  public  and  not  a  private  statute. 
Sedg.  Stat.  33. 

Affirmative,  as  distinguishing  from  negative. 
Sedg.  SUt.  38. 

Remedial  and  not  penal.  Sedg.  Stat.  41; 
BL  Com.  69. 

Messrs.  Edward  Lander,  T.  J.  Coflfey,  and  J. 
Hnbley  Ashton,  for  the  defendants  in  error: 

Elizabeth  Thomas  was  not  included  within 
the  description  of  the  class  of  settlers  or  occu- 
pants entitled  to  take  public  lands  under  the 
Act  of  Congress  of  Sept.  27,  1850. 

It  is  the  duty  of  a  court  to  ascertain  the 
ineaning  of  the  Legislature  from  the  words 
^ised  in  the  statute,  and  the  subject-matter  to 
-which  it  relates.  Brewer  v.  Blougher,  14  Pet. 
178. 

The  word  "man"  must  have  the  same  mean- 
ing when  it  is  used  in  the  same  section,  with 
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reference  to  the  same  particular  subject  in  the 
same  sentence  and  connection.  If  it  is  a  generic 
term  and  includes  woman  as  well  as  man,  then 
it  must  be  a  generic  term  when  qualified  in  the 
same  sentence  by  the  adjective  "single,"  as  well 
as  when  qualified  by  the  adjective  "married." 

With  the  word  "man,"  as  a  generic  term,  thf 
clause  and  the  context  would  read  as  follows: 
"That  there  should  be  and  hereby  is  granted  to 
every  white  settler  or  occupant  of  the  public 
lands,  American  half-breed  indians  included, 
etc.,  if  a  single  man  (or  woman),  and  if  a  mar- 
ried man  (or  woman),  or  if  he  (or  she)  shall 
become  married  within  one  year  from  Dec.  1, 
1850,  the  quantity  of  one  section  or  six  hun- 
dred and  forty  acres,  one  half  to  himself  (or 
herself),  and  the  other  half  to  his  wife,  to  be 
held  by  her  in  her  own  right." 

This  reading  is  absurd  on  its  face,  and  yet 
it  must  follow  the  use  of  the  word  "man"  as  a 
generic  term,  or  else  the  same  word  must  in 
the  same  immediate,  connection  have  the  same 
meaning. 

Statutes  must  be  construed  to  give  effect  and 
meaning  to  all  the  words.  U.  S.  ▼.  Bassett,  2 
Story,  389. 

The  construction  of  the  8th  section,  that  the 
words  "white  settler"  included  that  all  wo- 
men over  the  age  of  eighteen  years,  and  citi- 
zens, could  take  lands  after  the  performance  of 
the  conditions,  would  render  the  provisions  of 
section  5  useless  and  unmeaning. 

To  give  this  general  construction  to  the  words 
"white  settler  or  occupant,"  so  as  to  include 
women  as  well  as  men,  and  by  such  a  construc- 
tion to  provide  in  the  general  clause  for  a  whole 
class  of  persons  for  a  specially  qualified  por- 
tion of  whom  special  provision  is  made  by  the 
Act,  would  do  away  completely  with  that  old 
maxim  of  the  law  Expressio  unius  exclusio 
est  alterius. 

A  widow  residing  in  Oregon,  or  locating 
there  before  Dec.  1,  1855,  to  be  a  beneficiary  un- 
der the  8th  section  of  the  Act  of  1853,  must  be 
the  widow  of  the  husband  who  had  settled  upon 
lands  and  died  before  the  passage  of  the  Act  of 
27th  September,  1850. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Oregon. 

The  plaintiff  in  error  was  complainant  in  a 
chancery  suit  in  the  state  courts,  claiming  a 
right  to  land  in  Oregon,  under  the  Act  of  Con- 
gress of  September  27,  1850,  commonly  called 
the  Donation  Law  (9  U.  S.  St.  496),  and  those 
courts  decided  the  suit  against  him,  upon  a 
construction  of  that  law  adverse  to  his  claim. 

The  plaintiff  derives  his  right  from  Elizabeth 
Thomas,  to  whom  the  register,  the  receiver  of 
the  proper  land  office,  had  issued  a  donation 
certificate  of  the  date  of  May  17,  1861,  declar- 
ing her  to  have  made  the  proof  which  entitled 
her  to  a  patent  for  the  land  in  controversv, 
under  that  Act.  This  certificate  was  set  aside 
by  the  Conunissioner  of  the  Land  Office,  June 
25,  1862,  on  the  ground  that  Elizabeth  Thomas 
was  not  the  head  of  a  family.  On  appeal  to 
the  Secretary  of  the  Interior,  the  action  of  the 
commissioner  was  affirmed,  on  the  srround  that 
she  was  not  a  settler  on  the  land.    The  Supreme 
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Court  of  Oregon,  whose  judgment  we  are  now 
to  review,  held  the  certificate  void,  because  she 
was  not  such  a  person  as  could  take  lands  un- 
der the  Act,  being  an  unmarried  female. 

Elizabeth  Thomas  was  an  aged  widow,  liv- 
ing in  the  same  house  with  her  son,  an  unmar- 
ried man,  and  she  had  been  a  widow  for  more 
than  twenty  years  when  the  settlement  was 
made  under  which  she  received  the  certificate 
already  mentioned.  Her  son  also  received  a 
certificate  of  settlement  for  a  piece  of  land  ad- 
joining that  claimed  by  his  mother,  and  the 
line  dividing  these  two  parcels  of  land  ran 
through  the  center  of  the  building  in  which 
they  both  lived.  Cultivation  was  made  on  both 
tracts,  one  being  claimed  by  the  mother  and 
the  other  by  the  son.  There  is  no  controversy 
about  the  tract  claimed  by  the  son. 

If,  for  any  of  these  reasons,  the  action  of  the 
commissioner  can  be  sustained,  then  the  judg- 
ment of  the  Supreme  Court  of  Oregon  dismiss- 
ing plaintiff's  bill  must  be  affirmed.  If  it  can- 
not, then  the  patents  issued  to  the  defendants 
after  the  certificate  of  Elizabeth  Thomas  was 
wrongfully  set  aside,  must  inure  to  the  benefit 
of  plaintiff,  representing  her  equitable  title. 
Lindscy  v.  Hawes,  2  Black,  564,  17  L.  ed.  205 ; 
Garland  v.  Wynn,  20  How.  8,  15  L.  ed.  802; 
Minnesota  v.  Bachelder,  1  Wall.  109,  17  L.  ed. 
651. 

225*]  *It  is  upon  the  applica/tion  of  these  facts 
of  this  case  to  the  part  of  §  4  of  the  Act  of 
1850  which  follows  that  the  questions  of  con- 
struction already  mentioned  arise. 

"Section  4.  There  shall  be  and  hereby  is 
granted  to  every  white  settler  or  occupant  of 
the  public  land,  American  half-breed  Indians 
included,  above  the  age  of  eighteen  years,  being 
a  citizen  of  the  United  States,  or  having  made 
a  declaration  according  to  law  of  his  intention 
to  become  a  citizen,  or  who  shall  make  such 
declaration  on  or  before  the  first  day  of  De- 
cember, 1851,  now  residing  in  said  Territory,  or 
who  shall  become  a  resident  on  or  before  the 
first  day  of  December,  1850,  and  who  shall  have 
resided  upon  and  cultivated  the  same  for  four 
consecutive  years,  and  shall  otherwise  conform 
to  the  provisions  of  this  Act,  the  quantity  of 
one  half  section,  or  320  acres  of  land,  if  a 
single  man,  and  if  a  married  man,  the  quantity 
of  one  section,  or  040  acres,  one  half  to  him- 
220*]  self,  and  the  other  half  to  his  *\vife, 
to  be  held  in  her  own  right,  and  the  Surveyor- 
General  shall  designate  the  part  inuring  to  the 
husband  and  that  to  the  wife,  and  enter  the 
same  on  the  record  of  his  office."  As  there  is 
nothing  in  this  Act  which  requires  the  settler 
to  be  the  head  of  the  family,  that  question  may 
be  dismissed  without  further  coasideration. 

In  reference  to  the  question  of  actual  settle- 
ment and  residence  on  the  land,  we  have  only 
to  refer  to  the  case  of  Lindsey  v.  Ilawes,  where 
this  precise  question  is  raised,  aiyl  where  it  is 
said  that  a  person  residing  in  a  house  which  is 
bisected  by  the  line  dividing  two  quarter  sec- 
tions, will  be  held  to  reside  on  both  and,  con- 
sequently, on  either  of  them,  to  which  he  may 
assert  a  claim.  Nor  is  any  importance  to  be 
attached  to  the  fact  that  ^Irs.  Thomas  was  old 
and  '  incapable  of  the  manual  labor  necessary 
to  cultivating  ground.  If  it  was  done  for  her 
by  hired  servants,  or  by  her  son  without  com- 
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pensation,  it  is  equally  available  to  her.  In 
reference  to  this  question  and  to  the  one  next 
to  be  considered — namely:  the  right  of  unmar- 
ried women  to  the  benefits  of  this  statute — we 
may  apply,  with  added  force,  the  language 
used  in  Lindscy  v.  Hawes,  that  it  concerns  a 
construction  of  one  of  the  most  benevolent 
statutes  of  the  government,  made  for  the  l>ene- 
fit  of  its  own  citizens,  inviting  and  encourag- 
ing them  to  settle  upon  its  public  lands.  In 
addition  to  this  it  may  be  said  that  the  section 
of  this  statute  which  we  are  now  considering 
was  passed  for  the  purpose  of  rewarding  in  a 
liberal  manner  a  meritorious  class  of  persons, 
who  had  taken  possession  of  that  country  and 
held  it  for  the  United  States,  under  circum- 
stances of  great  danger  and  discouragement. 
These  circumstances  and  the  policy  of  this  Act 
are  fully  stated  in  the  case  of  Stark  v.  Starrs, 
decided  at  our  last  term.  6  Wall.  402,  18  L.  ed. 
925. 

Anything,  therefore,  which  savors  of  narrow- 
ness or  illiberality  in  defining  the  class,  among 
those  residing  in  the  Territorv  in  those  oarlv 
daj's,  and  partaking  of  the  hard-^hips  which  the 
Act  was  intended  to  reward,  who  shall  bo  en- 
titled* to  its  benefits,  is  at  variance  witli  [*226 
the  manifest  purpose  of  Congress. 

With  these  views  we  approach  the  last  and 
most  difficult  question  in  the  case,  namely: 
whether  Mrs.  Thomas  is  excluded  from  thr 
benefit  of  this  Act  because  she  was  an  unmar- 
ried woman. 

The  affirmation  of  this  proposition  is  based 
upon  that  clause  of  the  4th  section  we  have 
quoted  verbatim,  which,  in  prescribing  the 
quantity  of  land  to  be  given  to  each  actual 
settler,  savs  it  shall  l)e  **onc  half  section,  or 
three  hundred  and  twenty  acres,  if  a  singlo 
man,  and  if  a  married  man,"  six  hundred  and 
forty  acres.  We  admit  the  philological  j-riti- 
cism  that  the  words  **single  man"  and  ''uiarrifd 
man,"  referring  to  the  conjugal  relation  of  tiic 
sexes,  do  not  ordinarily  include  females.  And 
no  doubt  it  is  on  this  critical  use  of  the  words 
that  the  decision  of  the  Oregon  court  is  mainly 
founded. 

But,  conceding  to  it  all  the  force  it  may 
justly  claim,  we  are  of  opinion  that  it  does 
not  give  the  true  meaning  of  the  Act.  accord- 
ing to  the  intent  of  its  framers,  for  the  follow- 
ing reasons: 

1.  The  language  of  the  statute  is,  that  there 
is  hereby  granted  to  **evcry  white  settlor  or  oc- 
cupant of  the  public  lands,  above  the  ago  of 
eighteen  years,"  etc.  This  is  iutendod  to  l>o 
the  description  of  the  class  of  persons  who  may 
take,  and  if  not  otherwise  restricted,  will  clear- 
ly include  all  women  of  that  age  as  well  as  men. 

2.  It  is  only  in  prescribing  the  quantity  of 
land  to  be  taken,  that  the  restrictive  wonls  aro 
used,  and  even  then  the  words  used  are  capa- 
ble of  being  construed  generically,  so  as  to  in- 
clude both  sexes.  In  the  case  of  a  married  man 
it  is  clear  that  it  does  include  his  wife. 

3.  The  evident  intention  to  give  to  women  as 
well  as  men,  is  shown  by  the  provision,  that, 
of  the  six  hundred  and  forty  acres  grant»»d  to 
married  men,  one  half  shall  go  to  their  wives, 
and  be  set  apart  to  them  by  the  Surveyor- 
General,  and  shall  be  held  in  their  own  right. 
Can  there  be  any  reason  why  a  married  woman, 
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^S7^]  who  baa  the  care  and  protection*  of  a 
husband,  and  who  is  incapable  of  making  a 
separate  settlement  and  caltivation,  shall  luive 
land  g^ven  to  her  own  use,  while  the  unpro- 
tected female,  above  the  age  of  eighteen  years, 
who  makes  her  own  settlement  and  cultivation, 
shall  be  excluded? 

4.  But  a  comparison  of  the  manifest  purpose 
'Of  Congress  and  the  language  used  by  it,  in  f 
4  of  this  statute,  with  those  of  $  6,  will  afford 
crounds  for  rejecting  the  interpretation  claimed 
by  defendants,  which  are  almost  conclusive. 

The  first  of  these  sections  applies,  as  we  have 
already  said,  to  that  meritorious  class  who  were 
then  residing  in  the  Territory,  or  should  be- 
come residents  by  the  first  of  December  there- 
after. It  extends  to  persons  not  citizens  of  the 
United  States,  to  persons  only  eighteen  years 
old,  and  it  gives  to  each  a  half  section  of  land. 
The  5th  section  makes  a  donation  of  half  this 
amount,  and  is  restricted  to  citizens  of  the 
United  States,  or  those  who  have  declared  their 
intention  to  become  citizens,  and  to  persons 
over  twenty-one  years  of  age.  But  what  is 
most  expressive  in  regard  to  the  matter  un- 
^er  discussion  is,  that  the  very  first  line  of  that 
section,  in  which  the  class  of  donees  is  de- 
scribed, uses  the  words  "white  male  citizens  of 
the  United  States." 

Now,  when  we  reflect  on  the  class  of  persons 
intended  to  be  rewarded  in  the  4th  section, 
and  see  that  words  were  used  which  included 
half-breeds,  foreigners,  infants  over  eighteen, 
and  which  provided  expressly  for  both  sexes 
when  marri^,  and  used  words  capable  of  that 
construction  in  cases  of  unmarried  persons,  and 
observe  that  in  the  next  section,  where  they  in- 
tend to  be  more  restrictive,  in  reference  to  quan- 
tity of  land,  to  age  of  donee,  citizenship,  etc., 
they  use  apt  words  to  express  this  restriction, 
and  then  use  the  words  "white  males"  in  ref- 
erence to  sex,  we  are  forced  to  the  conclusion 
that  they  did  not  intend,  in  section  4,  the 
same  limitation  in  r^;ard  to  sex,  which  they  so 
dearly  expressed  in  section  5.  The  contrast  in 
the  language  used  in  r^ard  to  the  sex  of  the 
donees  in  the  two  sections,  is  sustained  through- 
sa8*]  out  by  the  other  contrasts  in  *age  and 
character  of  the  donees,  and  in  quantity  of  land 
granted. 

The  certificate  of  Mrs.  Thomas  was,  there- 
fore, properly  issued  by  the  register  and  re- 
ceiver, and  conferred  upon  her  the  equitable 
right  to  the  land  in  controversy,  and  the  decree 
of  the  Supreme  Court  of  Oregon  must  be  re- 
versed. 

But  the  language  of  the  prayer  of  this  bill 
for  relief,  and  some  remarks  in  the  brief  of 
counsel,  call  for  comment  on  the  proper  decree 
to  be  rendered  on  the  return  of  the  case  to  that 
eourt. 

The  relief  given  in  this  class  of  cases  does 
not  proceed  upon  the  ground  of  annulling  or 
setting  aside  the  patent  wrongfully  issued. 
That  would  leave  the  title  in  the  United  States, 
and  the  plaintiff  might  be  as  far  from  obtain- 
ing justu^e  as  before.  And  it  may  be  well 
doubted  whether  the  patent  can  be  set  aside 
without  the  United  States  being  a  party  to  the 
suit.  The  relief  granted  is  founded  on  the 
theory  that  the  title  which  has  passed  from  the 
United  States  to  the  defendant^  inured  in  equi- 
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ty  to  the  benefit  of  plaintiff;  and  a  court  of 
chancery  gives  effect  to  this  equity,  according 
to  its  forms,  in  several  ways.  Jackson  v.  Law- 
ton,  10  Johns.  24 ;  Boggs  v.  Mining  Co.  11  Cal. 
363,  364.  The  most  usual  mode  under  the  chan- 
cery practice,  unaffected  by  statute,  is  to  com- 
pel the  defendant,  in  person,  to  convey  to  plain- 
tiff, or  to  have  such  conveyance  made  in  his 
name,  by  a  commissioner  appointed  by  the 
court  for  that  purpose.  In  some  of  the  States 
it  is  provided  by  statute  that  a  decree  of  the 
court  shall  operate  as  a  conveyance  where  it  is 
so  expressed  in  the  decree,  and  additional  re- 
lief may  be  granted  by  giving  possession  of  the 
land  to  plaintiff,  quieting  his  title  as  against 
defendants,  and  enjoining  them  from  asserting 
theirs. 

The  prayer  for  general  relief  in  the  bill  in 
this  case  is  sufficient  to  justify  any  or  all  these 
modes  of  relief,  and  the  case  is  remanded  to  the 
Supreme  Court  of  Oregon  for  that  purpose. 


I  •FREDERICK  BRONSON,  Executor  of  [•229 
the  last  Will  and  Testament  of  Arthur  Bron- 
■on,  Deceased,  Plff.  in  Err., 

V. 

PETER   RODES. 

(See  S.  C.  7  Wall.  229-268.) 

Statutes  relating  to  coinage  and  legal  tender — 
contract  to  pay  dollars  in  gold,  effect  of — 
how  satisfied— judgments  for  coined  dollars. 

Statutes  regulating  coinage  and  relating  to  legal 
tender  considered. 

A  contract  to  pav  a  certain  numher  of  dollars  In 
gold  and  silver  coins,  is  an  agreement  to  deliver 
a  certain  weight  of  standard  gold  and  silver  coins, 
made  legal  tender  by  statute. 

Such  contract  cannot  be  satisfied  bj  a  tender  of 
United  States  notes. 

Payment  must  be  made  according  to  the  terms 
of  the  contract. 

Express  contracts  to  pay  coined  dollars  can  only 
be  satisfied  by  the  payment  of  coined  dollars. 

When  contracts  made  payable  in  coin  are  sued 
npon.  Judgments  may  be  entered  for  coined  dollars 
and  parts  of  dollars. 

[No.  89.] 
Submitted  Jan.  6,  1868.     Continued  March  2, 

1868,  to  next  term  for  argument  at  the  bar, 

with  leave  to  Atty-Gen.  to  appear  for  United 

States.    Argued  Dec.  10,  1868.    Decided  Feb. 

15,  1869. 

Iy  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 

The  case  is  stated  by  the  court. 

The  report  of  this  case  in  the  New  York 
Court  of  Appeals  may  be  found  in  34  N.  Y. 
649.  The  original  edition  gives  only  the  opin- 
ion of  the  court,  per  Smith,  J.  The  edition  of 
Mr.  Brightley  also  gives  the  dissenting  opinion 
of  Leonard,  J.  The  report  of  the  case  in  the 
New  York  Supreme  Court  may  be  found  in  45 

Note. — Obligation  payable  in  gold  and  silver  or 

In   MnA{*iA 

ContrflLCts  by  their  terms  expressly  payable  in 
"gold  or  silver  dollars'*  or  "in  specie"  can  only  be 
satisfied  by  payment  in  coin.  The  Legal  Tender 
Acts  do  not  apply  to  them.  Trebilcock  v.  Wilson, 
12  Wall.  687  :  Lick  v.  Faulkner,  25  Cal.  404  ;  lllc:- 
glns  V.  B.  R.  &  A.  W.  &  M.  Co.  27  Cal.  158; 
Phillips  V.  Dngan.  21  Ohio,  N.  S.  466;  Smith  v. 
Wood.  87  Tex.  620. 

if  a  creditor,  entitled  to  pavment  In  coin,  re- 
receives  currency  without  objection.  It  is  a  payment 
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Barb.  616,  Kimpton  r.  Bronson,  with  which 
case  Rodes  ▼.  Bronson  was  decided. 

Messrs.  J.  J.  Townsend,  W.  D.  White,  and 
Clarkson  N.  Potter,  for  plaintiff  in  error: 

I.  The  true  construction  of  the  contract  is, 
that  it  is  an  agreement  for  the  repayment  of 
the  loan  in  the  currency  selected  by  the  par- 
ties and  designated  as  the  medium  of  payment. 

1.  The  language  used  is  similar  to  that  used 
by  the  government  in  its  gold  obligations ;  also 
to  the  language  of  the  enactments  which  reg- 
ulated treasury  payments  and  receipts  prior  to 
1862. 

2.  The  designation  of  a  particular  kind  of 
currency  is  not  unmeaning,  because  govern- 
ments have  frequently  coined  their  credit,  and 
our  government  has  the  power  of  doing  so. 

3.  It  is  not  in  principle  like  a  chattel  note, 
by  which  the  promisor,  for  his  convenience 
simply,  is  relieved  upon  converting  the  speci- 
fied commodity  into  money;  the  trouble  of  do- 
ing which  is  assumed  by  the  promisee. 

4.  It  is  not  in  principle  like  a  note  for  $100 
payable  in  cloth  at  fifty  cents  per  yard;  the  ef- 
fect of  which  contract  is  a  stipulation  that  the 
promisor  shall  have  the  benefit  of  a  falling 
market. 

5.  It  is  a  loan  on  bond  and  mortgage;  one 
of  the  methods  of  investment  recommended  by 
law  to  the  appellant  for  the  preservation  of  the 
capital  of  the  estate  intrusted  to  him. 

6.  The  parties  to  the  contract,  for  their  mut- 
ual advantage,  selected  as  a  medium  of  pay- 
ment the  most  perfect  known  standard  of  value. 

7.  They  followed  the  common  practice  of 
men  in  making  contracts  of  long  duration,  and 
employed  the  ordinary  safeguards  used  here- 
tofore when  money  of  different  relative  values 
has  been  in  circulation.  Faw  v.  Marsteller,  2 
Cranch,  10;  Jackson  v.  Schultz,  18  Johns.  174. 

II.  The  court  will  give  effect  to  the  contract 
according  to  its  import,  unless  it  work  intoler- 
able injustice  to  a  party;  or  unless  the  well 
being  of  the  State  forbid;  or  unless  the  court 
is  powerless. 

III.  So  far  from  working  intolerable  injus- 
tice to  a  party,  it  is  equal  and  fair. 

If  there  be  any  preponderance  of  advantage, 
it  is  with  the  party  who  incurs  the  obligation. 


of  so  many  dollars.  Tver  v.  U.  8.  5  Ct.  of  CI.  509 ; 
Gilman  v.  County  of  Douglas,  6  Nev.  27. 

Where  mortgages  were  given  to  secure  the  pay- 
ment of  a  note  for  one  thousand  pounds  sterling, 
the  intention  was  held  to  be  that  payment  should 
be  In  gold  coin  only,  and  that  the  contracts  were 
adequately  expressed  to  that  end.  The  Edith,  5 
Ben.  144.  ,         _  . 

Though  an  undertaking  to  pay  In  gold  may  be 
Implied  and  be  as  obligatory  as  If  in  express 
words,  the  Implication  must  be  from  the  words  of 
the  contract  and  not  from  the  expectation  of  the 
parties.  Maryland  v.  R.  Co.  22  Wall.  105. 

Accepting  legal  tender  for  treasury  notes  and 
surrendering  the  notes,  though  under  protest.  Is  a 
waiver  of  all  claim  for  gold,  or  difference  between 
gold  and  legal  tender  notes.  Savage  v.  U.  S.  92 
U.   S.   382. 

A  bond,  principal  payable  in  currency  and  inter- 
est in  gold.  Is  n  legal  instrument,  and  payment  of 
interest  In  gold  may  be  enforced.  J'ollard  v.  City 
of  Pleasant  Hill,  a  Dill.  105. 

If  a  debtor  tender  gold  or  sliver  coin  on  a  con- 
tract, payable  In  currency  without  any  agreement 
as  to  the  rate  at  which  It  is  to  be  taken,  he  cannot 
afterwards  require  it  to  be  applied  otherwise  than 
dollar  for  dollar.     Bush  v.  Baldrey,  11  Allen.  oGi. 

Under  a  covenant  In  a  lease  to  pay  rent  of  »U 
p«»nce  sterling  per  acre  "in  current  money  of  the 
State  of  New  York,  equal  In  value  to  money  of 
Great  Britain"  the  lessor  Is  not  absolutely  entitled 
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IV.  Public  policy  does  not  forbid  the  en- 
forcement of  the  contract.  On  the  contrary, 
sound  policy  requires  it. 

To  justify  annulling  a  contract,  it  must— 1 
Contravene  a  clear  intent  of  the  government 
2.  It  must  do  so  to  the  detriment  of  the  public 
interest. 

I.  This  contract  does  not  contravene  a  clear 
intent  of  the  government. 

A.  The  Act  of  Feb.  25,  1862,  does  not,  in 
express  terms,  say  that  gold  and  notes  shall 
be  equivalent. 

B.  The  language  of  the  Act,  on  the  contra- 
ry, recognizes  the  difference  of  value. 

C.  It  cannot  be  inferred  from  the  general 
language  used,  that  the  government  intended 
to  make  them  equivalent. 

(a)  From  the  nature  of  the  subject. 

Value  is  not  utility,  it  is  purchasing  power. 

Value  existed  prior  to  the  invention  of  money. 

It  is  independent  of  price,  and  the  idea  of  a 
general  rise  of  values  is  absurd. 

The  value  of  things  which  cannot  be  indefi- 
nitely produced,  depends  on  demand  and  sup- 
ply. 

The  value  of  things  which  can  be  indefi- 
nitely produced,  depends  on  cost  of  production; 
as  to  those  things,  demand  and  supply  merely 
cause  perturbations  of  value  above  or  below  the 
natural  level. 

If  the  amount  of  money  in  circulation  be  ex- 
cessive, prices  rise  at  home;  prices  abroad  re- 
maining the  same,  imports  are  stimulated,  ex- 
ports repressed,  and  the  currency  is  depleted. 

Governments,  in  time,  coined  their  credit. 
Suppose  the  volume  of  currency  is  increased 
one  half  by  the  issue  of  convertible  paper  mon- 
ey ;  by  the  operation  of  the  same  general  causes^ 
one  half  of  the  gold  in  circulation  flows  abroad. 
If  an  issue  of  convertible  money  is  made  t» 
the  extent  of  all  the  circulation  required,  all 
the  gold  flows  abroad.  If  an  issue  of  inconverU- 
ble  paper  money  is  made  within  the  extreme 
limit  just  stated,  the  same  results  follow  pre- 
cisely— imports  are  stimulated  and  exports  re- 
pressed, until  the  currency  regains  its  required 
volume. 

If  the  issues  of  inconvertible  paper  money  be 


to  payment  in  gold  or  silver,  but  must  accept 
U.  S.  legal  tender  notes  provided  the  number  of 
dollars  offered  is  equal  In  value  to  the  amount  due 
in  monev  of  Great  Britain.  Stranaghan  v.  You- 
mans,  65  Barb.  392.  ^       , 

A  promissory  note  executed  subsequent  to  the 
passage  of  the  Legal  Tender  Act  of  1862,  payable 
in  American  gold,  is  not  discharged  by  a  tender  of 
U.  S.  treasury  notes.  McGoon  v.  Shirk,  54  111. 
408;  S.  C.  5  Am.  Rep.  122. 

A  promissory  note  payable  In  "gold  coin  or  the 
equivalent  thereof  In  united  States  legal  tender 
notes"  is  completely  discharged  by  a  pavment  In 
legal  tender  notes,  dollar  for  dollar.  Klllough  v. 
Alford,  32  Tex.  457,  5  Am.  Rep.  249.  See  Wood 
v.  Bullens,  6  Allen.  518 ;  Wilson  v.  Morgan,  1  Abb. 
rr.  N.  S.  174.  30  How.  Pr.  386:  Kimpton  v. 
Bronson,  45  Barb.  618;  Murray  v.  Gale,  6  Abb.  Pr. 
N.  S.  236.  52  Barb.  427.  47  Barb.  484,  33  How.  90. 

When  parties  designate  a  currency  which  is  not 
Illegal,  in  a  bill  or  contract,  it  is  the  right  of  the 
creditor  to  have  awarded  to  him  such  measure  of 
damages  as  will  constitute  payment  In  the  cur- 
rency intended.  Bank  of  Prince  Edward  Island  v. 
Trumbull,  53  Barb.  459,  35  How.  Pr.  8;  4  Abb. 

l»r.  N.  S.  365.  .      .    *  ,     _.,^ 

For  exhaustive  note  on  contracts  to  pay  In  goiq 
—see  note.  20  L.R.A.  512.  Form  of  judgment  and 
procedure  In  case  of  llabllltv  to  make  payment  la 
coin— see  note,  29  L.R.A.  593. 
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eontinued  indefinitely,  prices  rise  at  home,  in- 
cluding the  price  of  ore  and  bullion,  which  are 
convertible,  each  into  the  other.  Neither  ex- 
ports nor  imports  haTe  stimulus  nor  repres- 
sion. There  being  no  outlet  for  the  surplus 
currency,  the  depreciation  of  paper  money  will 
eontinae,  so  long  as  the  supply  of  currency  ex- 
ceeds the  quantity  required  for  the  purposes  of 
traflic  in  the  markets  of  the  country. 

These  results  follow  if  the  credit  of  the  gov- 
emment  at  home  be  the  best  conceivable. 

Therefore,  from  the  nature  of  the  subject,  it 
appears  government  did  not  intend  that  gold 
and  notes  should  be  equivalent. 

(b)  The  Acts  of  Congress  also  establish  satis- 
factorily, that  it  cannot  be  inferred  from  the 
language  of  the  Act  of  Feb.  25,  1S62,  that  the 
government  intended  to  make  them  equivalent. 

(c)  The  practice  of  the  government  estab- 
lishes satisfactorily  the  same  conclusion. 

(d)  The  innate  sense  that  it  is  right  to  be 
honest,  urges  everyone  to  the  same  conclusion. 

C.  It  cannot  be  inferred  from  the  use  of  the 
particular  term  "debt"  that  if  an  obligation 
to  pay  coin  be  "debt,"  Congress  intended  to 
make  paper  and  coin  equivalent. 

The  idea  of  debt  is  older  than  money. 

Paper  money,  by  the  operation  of  the  Act, 
may  be  tendered  to  satisfy  a  debt  of  $100,  sim- 
ply, and  as  well  a  debt  of  wheat,  coal  or  gold 
coin. 

The  idea  of  the  value  of  paper  money  is  not 
necessarily  involved  in  the  idea  of  its  capabil- 
ity of  being  used  as  a  tender  or  instrument  of 
satisfaction. 

If  the  debt  be  one  hundred  measures  of  wheat 
or  oil,  or  one  hundred  dollars  in  gold,  the 
amount  must  be  definitely  ascertained  to  be 
canceled  by  a  payment  of  legal  tender  notes. 

We  do  not  deny  that  treasury  notes  are  a 
lawful  tender  for  all  debts,  whether  they  arise 
out  of  engagements  to  deliver  coin  or  to  de- 
lifer  cotton,  or  out  of  any  other  engagements  or 
liabilities  of  any  possible  kind;  but  the  ques- 
tion— ^What  is  the  amount  of  the  debt,  and 
when  and  how  is  such  amount  definitely  ascer- 
tained, so  as  to  become  liable  to  be  canceled 
by  a  tender  or  compulsory  payment? — ^must  be 
determined  before  such  payment  or  tender  can 
be  effectually  made. 

IL  If  the  government  intended  to  declare 
gold  and  notes  equivalent,  nevertheless  this 
contract  is  not  detrimental  to  the  public  inter- 


a.  Because  they  are  not  in  fact  equivalent. 

b.  Because  stipulating  for  payment  in  gold 
rather  than  notes,  does  not  impair  the  efficien- 
cy of  notes  as  a  tender,  nor  will  contracts  in 
this  form  be  universally  made  to  the  exclu- 
sion of  currency  contracts. 

c.  It  does  not  impair  the  credit  of  the  gov- 
ernment. That  rests  on  the  intelligence,  sense 
of  justice,  and  resources  of  the  people. 

d.  The  people  are  not  so  ignorant  as  to  be- 
lieve that  the  discrimination  affects  the  credit 
of  the  government.  There  exists  no  popular  ig- 
norance which,  by  being  alarmed  at  the  rec- 
ognition of  the  fact,  might  work  a  real  injury 
to  the  credit  of  the  government.  If  there  were 
an  error  widespread  and  dangerous  it  is  to  the 
courts  we  should  look,  not  to  perpetuate,  but 
to  dispel  it. 

There  have  been  many  decisions  in  the  courts 
7  Wall, 


in  actions  upon  private  contracts,  containing 
clauses  similar  to  that  in  the  contracts  under 
discussion,  and  although  the  decisions  are  con- 
fiicting,  the  greater  part  of  them,  and  those 
which  appear  to  us  best  considered,  are  in  ac- 
cordance with  oyr  positions.  Thompson  v. 
Riggs,  see  6  Wall.  663,  18  L.  ed.  794,  on  App. 
The  Supreme  Court  of  the  District  of  Columbia 
decided  that  on  a  deposit  of  coin  in  bank,  ex- 
pressly to  be  repaid  in  coin,  the  broker  could 
Dot  discharge  his  obligation  ]>y  an  offer  of  le- 
gal tender  notes  instead  of  coin. 

In  Carpenter  v.  Atherton,  4  Am.  Law  Reg. 
N.  S.  225,  in  California,  a  decision  was  made 
in  exact  accordance  with  that  in  Thompson  v. 
Riggs,  supra.  See  Mr.  Redfield's  note,  in  the 
same  vol.  at  p.  165. 

In  the  case  of  The  Nova  Scotia  Tel.  Co.  v. 
The  Am.  Tel.  Co.,  4  Am.  Law  Reg.  N.  S.  365, 
in  the  Supreme  Court  of  Nova  Scotia,  the  U. 
S»  legal  tender  notes  were  held  not  sufTicient  to 
discharge  a  rent  payable  in  ^'dollars  and  centn 
of  the  United  States  currency."  Able  opinions 
were  delivered  by  all  the  judges — all  cyncur- 
ring  in  the  same  conclusion. 

The  U.  S.  Circuit  Court  in  Philadelphia,  Mr. 
Justice  Grier  presiding,  in  The  Phi  la.  &  Read- 
ing R.  R.  Co.  V.  Moulson,  decided  to  the  same 
effect. 

In  Kentucky,  Chancellor  Purtle  decided  "that 
the  maker  of  a  note,  in  1863,  promising  to  pay 
in  gold,  must  pay  at  maturity  the  actual  gold 
coin,  or  its  equivalent  in  treasury  notes." 

This  principle  has  since  been  affirmed  by  the 
Court  of  Appeals  of  Kentucky,  one  judge  dis- 
senting. 

Luling  T.  Atlantic  Mut.  Ins.  Co.  30  How. 
Pr.  69. 

The  Commissioner  of  Internal  Revenue  has 
made  the  following  decision: 

If,  under  the  terms  of  a  will,  the  legatee  can 
demand  of  the  executor  the  delivery  of  gold, 
he  cannot  be  held  to  receive  it  as  a  legacy  of 
money  merely,  for  in  such  case  the  executor 
wopld  be  discharged  by  a  payment  in  cur- 
rency. It  must,  therefore,  be  treated  as  a  spe- 
cific legacy,  the  clear  value  in  currency  of 
which,  at  the  time  the  legatee  received  it  would 
be  taxable. 

Two  cases  in  the  United  States  Supreme 
Court,  which  arose  under  the  charter  of  the 
State  Bank  of*  Arkansas,  involved  the  same 
principle,  and  were  decided  the  same  way. 

Trigg  V.  Drew,  10  How.  218;  Woodruff  v. 
Trapnall,  10  How.  190. 

Murray  v.  Harrison,  47  Barb.  484,  is  cited 
as  an  illustration  of  the  extraordinary  con- 
fusion which  results  from  an  application  of 
the  law,  as  expounded  by  the  Court  of  Appeals. 
Thompson  v.  Riggs,  supra. 

It  was  observed  in  this  case  that  proof  was 
entirely  wanting,  that  the  words  which  were 
written  against  the  several  deposits  in  the  pass- 
book referred  to,  were  written  for  any  such 
purpose  as  was  supposed  by  the  plaintiffs. 

It  is  stated  that  '^when  the  banker  specially 
agrees  to  pay  in  bullion  or  coin,  he  must  do  so 
or  answer  in  damages  for  its  value;"  at  page 
680,  that  "it  is  not  pretended  that  the  evi- 
dence showed  a  special  deposit  or  any  special 
contract."     Thayer   v.   Hedges,  23   Ind.    141. 

This  case  illustrates  the  tendency  to  ignore 
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the  intention  with  which  contracts  are  made 
payable  in  coin. 

The  contract  was  a  note  for  the  payment  of 
$500  in  gold.  The  maker  of  the  note  evident- 
ly intended  "gold  coin."  The  court,  however, 
imputed  to  him  another  motive ;  that  is,  a  pref- 
erence for  a  chattel  as  a  me(^ium  of  payment, 
rising  the  language  ''the  contract  was  not  for. 
$300  in  gold  coin  but  in  gold."  Gold  in  in- 
gots or  dust  from  the  mine  would  have  satisfied 
the  contract  in  our  opinion,  and  on  failure  to 
deliver  it,  tlie  measure  of  damages  under  this 
contract  is  $500,  with  interest  from  the  date, 
etc."    Lane  v.  Gluckauf,  28  Cal.  288. 

This  case  is  in  harmony  with  the  views  of 
the  plaintiff  in  error. 

Appel  V.  Woltman,  38  Mo.  194 ;  Riddlesbarger 
V.  McDaniel,  38  Mo.  142;  Reese  v.  Stearns,  29 
Cal.  273. 

These  cases  are  selected  as  presenting  most 
distinctly  the  fallacy  which  it  is  the  object^ of 
the  foregoing  arguments  to  expose. 

It  is  in  this  form:  "These  notes  are  lawful 
mon^,  and  a  legal  tender  on  the  payment  of 
private  debts;  it  results  as  a  logical  necessity, 
that  in  judgment  of  law  a  given  number  of 
dollars  of  one  kind  of  lawful  money  is  the 
equivalent  of  the  same  number  of  dollars  of  an- 
other kind  of  lawful  money  of  the  same  United 
SUtes." 

Mr.  Sherman  S.  Rogers,  for  defendant  in 
<?rror: 

This  is  a  case  of  debt;  it  possesses  all  the 
elements  of  debt. 

1.  A  loan  of  money.  2.  The  sum  is  definite 
and  certain.  3.  It  is  expressly  agreed  to  be  re- 
paid. 4.  The  payment  is  to  be  made  in  dollars, 
lawful  money.  6.  The  number  of  dollars  is 
specified.    6.  It  is  to  be  repaid  with  interest. 

The  defendant  Rodes  was  indebted,  as  he  had 
assumed  the  payment  of  the  bond  and  mort- 
gage. 

See  Matter  of  Denny,  2  Hill,  220;  Newell  v. 
People,  7  N.  Y.  124 ;  Bouv.  Law  Die.  tit.  Debt ; 
Andrews  v.  Murray,  9  Abb.  Pr.  8;  Rodman  v. 
Munson,  13  Barb.  188. 

The  statute  provides  that  greenbacks  shall  be 
legal  tender  in  payment  of  all  debts,  public  and 
private;  this,  then,  being  a  debt,  can  be  paid 
in  these  notes. 

If  this  is  not  so,  full  effect  cannot  be  given 
to  the  Act. 

This  question  has  been  decided  in  the  courts 
of  last  resort  in  six  States— New  York,  Massa- 
chusetts, Pennsylvania,  Connecticut,  Michigan 
and  Iowa,  and  no  court  of  last  resort  has  de- 
cided the  other  wav,  so  far  as  I  can  learn. 

See  Metropolitan'Bank  v.  Van  Dyck,  27  N.  Y. 
458;  Wilson  v.  Morgan,  30  How.  Pr.  386;  Rodes 
v.  Bronson,  34  N.  Y.  649 ;  Shoenberger  v.  Watts, 
1  Am.  L.  R^.  N.  S.  553;  Reynolds  v.  Bank 
of  Indiana,  1  Am.  L.  Reg.  N.  S.  669;  Wood  v. 
Bullcns,  6  Allen,  516;  Schollenberger  v.  Brin- 
ton,  3  Am.  L.  Reg.  N.  S.  591;  Buchegger  v. 
Schultz,  5  Am.  L.  Reg.  N.  S.  95;  Warnibold 
V.  Schlicting,  16  la.  244;  6  Duvergier,  N.  174; 
Bouv.  Law  Die.  tit.  Currency;  Pong  v.  De 
Lindsay,  1  Dyer,  82a;  Davies,  28;  Barrington 
v.  Potter,  1  Dyer,  81,  B,  67. 

Admitting  this  to  be  an  agreement  to  pay  in 
specific  articles,  the  damages  would  still  be 
$1,507. 

Pinney  ▼.  Gleason,  5  Wend.  393,  and  Fletcher 
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V.   Derrickson,   3   Bosw.    181,   and   Brooks   T. 
Hubbard,  3  Conn.  58. 

No  effect  shall  be  given  to  the  clause  provid- 
ing that  the  debt  should  be  paid  in  gold  and 
silver  coin,  lawful  money,  etc.,  for  the  rea- 
sons: 

1.  The  sentences  "gold  or  silver  coin,  law- 
ful money  of  the  United  States,"  and  "lawful 
money  of  the  United  States"  at  the  time  of 
making  the  contract  were  synonymous;  gold 
and  silver  only  were  legal  tender  at  that  time." 

2.  The  contract  is  made  with  reference  to 
the  existing  laws,  and  whatever  the  law  implies 
is  the  same  as  though  it  were  incorporated  in 
it,  and  you  can  no  more  contradict  the  legal 
effect  than  the  express  terms  of  a  contract. 

Bank  of  Albion  v.  Smith,  27  Barb.  489 ;  Nor- 
ton v.  Coons,  6  N.  Y.  33;  Buchegger  v.  Schultz, 
5  Am.  L.  Reg.  N.  S.  95. 

The  law  declares  greenbacks  to  be  of  equal 
value  with  gold  and  silver  for  the  payment  of 
debts,  and  we  have  to  go  to  the  different  Stock 
Boards  of  the  country  to  find  that  they  arc  of 
different  value,  and  at  these  same  Boards  tlie 
gold  dollars  issued  at  various  times  from  the 
United  States  !^Iint.  have  different  values,  and 
no  one  could  be  found  who  would  claim  that 
they  were  not  legal  tender;  and  should  the 
courts  attempt  to  be  governed  in  their  judg- 
ment in  such  cases,  by  the  prices  of  gold  at  tho 
different  Stock  Boards,  which  of  the  many 
Boards  would  they  select  as  their  guide?  The 
value  of  gold  was  different  at  the  same  time  at 
these  various  Boards;  and  shall  they  take  its 
value  at  the  time  the  clerk  of  the  court  com- 
mences or  completes  the  entry  of  the  judgment  ? 
for  the  history  of  the  proceedings  of  these  vari- 
ous Boards  shows  that  the  value  of  gold  is  con- 
stantly fluctuating. 

If  it  should  be  held  that  this  was  a  contract 
to  pay  1,400  gold  or  silver  dollars  as  such,  then 
we  contend  that  the  damages  for  a  breach  of 
the  contract  must  be  ascertained  by  valuing  the 
gold  and  silver  when  the  money,  by  the  terms 
of  tlie  bond  and  mortgage,  fell  due.  This  was 
in  1857,  at  which  time  there  is  no  proof  that 
gold  and  silver  were  above  par. 

Meason  v.  Philips,  Add.  346;  Edgar  v.  Boies, 
11  Serg.  &  R.  445. 

Mr.  W.  M.  Evarts,  Atty-Gen.,  for  the  United 
States. 

Mr.  Chief  Justice  Chase  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror to  the  Supreme  Court  of  New  York. 

The  facts  shown  by  the  record  may  be  briefly 
stated. 

In  December,  1851,  one  Christian  Metz,  hav- 
ing borrowed  of  Frederick  Bronson,  executor 
of  Arthur  Bronson,  $1,400,  executed  his  bond 
for  the  repayment  to  Bronson  of  the  principal 
sum  borrowed  on  the  18th  day  of  January, 
1857,  in  gold  and  silver  coin,  lawful  money  of 
the  United  States,  with  interest  also  in  coin  un- 
til such  repayment,  at  the  yearly  rate  of  s^ven 
per  cent. 

To  secure  these  payments  according  to  the 
bond,  at  such  place  as  Bronson  might  appoint, 
or  in  default  of  such  appointment  at  tlie  Mer- 
chants* Bank  of  New  \ork,  Metz  executed  a 
mortgage  upon  certain  real  property,  which 
was   afterwards   conveyed   to  Rodes,   who   as- 
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sumed  to  pay  the  mortgage  debt,  and  did,  in 
fact,  pay  the  interest  until  and  including  the 
fimt  day  of  January,  1864. 

Subsequently,  in  January,  1866,  there  hav- 
ing been  no  demand  of  payment,  nor  any  ap- 
pointment of  a  place  of  payment  by  Bronson, 
Rodes  tendered  to  him  United  States  notes  to 
the  amount  of  $1,507,  a  sum  nominallv  equal 
to  the  principal  and  interest  due  upon  the  bond 
and  mortgage. 

aao*]  *At  that  time  one  dollar  in  coin  was 
equivalent  in  market  value  to  $2.25  in  United 
States  notes. 

This  tender  was  refused,  whereupon  Rodes 
deposited  the  United  States  notes  in  the  Mer- 
chants' Bank  to  the  credit  of  Bronson,  and 
filed  his  bill  in  equity,  praying  that  the  mort- 
gaged premises  might  be  relieved  from  the  lien 
of  the  mortgage,  and  that  Bronson  might  be 
compelled  to  execute  and  deliver  to  him  an  ac- 
knowledgment of  the  full  satisfaction  and  dis- 
charge of  the  mortgage  debt. 

The  bill  was  dismissed  by  the  Supreme  Court, 
sitting  in  Erie  County;  but  on  appeal  to  the 
Supreme  Court  in  General  Term,  the  decree  of 
dismissal  was  reversed,  and  a  decree  was  en- 
tered adjudging  that  the  mortgage  had  been 
satisfied  by  the  tender,  and  directing  Bronson 
to  satisfy  the  same  of  record;  and  this  decree 
was  aflirined  by  the  Court  of  Appeals. 

The  question  which  we  have  to  consider, 
therefore,  is  this: 

Was  Bronson  bound  by  law  to  accept  from 
Rodes  United  States  notes  equal  in  nominal 
amount  to  the  sum  due  him  as  full  performance 
and  satisfaction  of  a  contract  which  stipulated 
for  the  payment  of  that  sum  in  gold  and  silver 
coin,  lawful  money  of  the  United  States? 

It  is  not  pretended  that  any  real  payment 
and  satisfaction  of  an  obligation  to  pay  fifteen 
hundred  and  seven  coined  dollars  can  be  made 
by  the  tender  of  paper  money  worth  in  the 
market  only  six  hundred  and  seventy  coined 
dollars.  Tlie  question  is:  does  the  law  compel 
the  acceptance  of  such  a  tender  for  such  a 
debt? 

It  is  the  appropriate  function  of  courts  of 
justice  to  enforce  contracts  according  to  the 
lawful  intent  and  understanding  of  the  parties. 

We  must,  therefore,  inquire  what  was  the 
intent  and  understanding  of  Frederick  Bron- 
son and  Christian  Metz  when  they  entered  into 
the  contract  under  consideration  in  December, 
18.51. 

a46']  •And  this  inquiry  will  be  assisted  bv 
reference  to  the  circumstances  under  whicn 
the  contract  was  made. 

Uronson  was  an  executor,  charged  as  a  trus- 
tee with  the  administration  of  an  estate.  Metz 
was  a  borrower  from  the  estate.  It  was  the 
-lear  duty  of  the  former  to  take  security  for 
the  full  repayment  of  the  money  loaned  to  the 
latter. 

The  currency  of  the  country,  at  that  time, 
consisted  mainly  of  the  circulating  notes  of 
fltate  banks,  convertible,  under  the  laws  of  the 
States,  into  coin  on  demand.  This  converti- 
bility, though  far  from  perfect,  together  with 
the  Acts  of  Congress  which  required  the  use 
of  coin  for  all  receipts  and  disbursements  of  the 
National  Government,  insured  the  presence  of 
some  coin  in  the  general  circulation;  but  the 
bitsinc^ss  of  the  people  was  transacted  almost 
J  Wall.  U.  S..  Book  19. 


entirely  through  the  medium  of  bank  notes. 
The  state  banks  had  recently  emerged  from  a 
condition  of  great  depreciation  and  discredit, 
the  effects  of  which  were  still  widely  felt,  and 
the  recurrence  'of  a  like  condition  was  not  un- 
reasonably apprehended  by  many.  This  ap- 
prehension was,,  in  fact,  realized  by  the  general 
suspension  of  coin  payments,  which  took  place 
in  1867,  shortly  after  the  bond  of  Metz  became 
due. 

It  is  not  to  be  doubted,  then,  that  it  was  to 
guard  against  the  poasibility  of  loss  to  the  es- 
tate, through  an  attempt  to  force  the  accept- 
ance of  a  fluctuating  and  perhaps  irredeemable 
currency  in  payment,  that  the  express  stipula- 
tion for  payment  in  gold  and  silver  coin  was 
put  into  the  bond.  There  was  no  necessity  in 
law  for  such  a  stipulation,  for  at  that  time  no 
money,  except  gold  or  silver,  had  been  made  a 
legal  tender.  The  bond,  without  any  stipula- 
tion to  that  effect,  would  have  been  legally  pay- 
able only  in  coin.  The  terms  of  the  contract 
must  have  been  selected,  therefore,  to  fix  defi- 
nitely the  contract  between  the  parties,  a;id  to 
guard  against  any  possible  claim  that  payihcnt, 
in  the  ordinary  currency,  ou^ht  to  be  accepted. 

The  intent  of  the  parties  is,  therefore,  clear. 
Whatever  might  be  the  forms  or  the  fluctua- 
tions of  the  note  currency,  this  contract  was 
not  to  be  affected  by  them.  It  was  to  be  paid, 
at  all  events,  in  coined  lawful  money. 

*We  have  just  adverted  to  the  fact  that  ["247 
the  legal  obligation  of  payment  in  coin  was  per- 
fect without  express  stipulation.  It  will  be  use- 
ful to  consider  somewhat  further  the  precise 
import  in  law  of  the  phrase  "dollars  payable  in 
gold  and  solver  coin,  lawful  money  of  the 
United  States." 

To  form  a  correct  judgment  on  this  point,  It 
will  be  necessary  to  look  into  the  statutes  regu- 
lating coinage.  It  would  be  instructive,  doubt- 
less, to  review  the  history  of  coinage  in  the 
United  States,  and  the  succession  of  statutes 
by  which  tlie  weight,  purity,  forms  and  im- 
pressions of  the  gold  and  silver  coins  have  been 
regulated;  but  it  will  be  suflicient  for  our  pur- 
pose if  we  examine  three  only;  the  Acts  of 
April  2,  1792,  1  SUt.  at  L.  246;  of  January  18, 
1837,  5  SUt.  at  L.  136,  and  March  3,  1849,  9 
Stat,  at  L.  397. 

The  Act  of  1792  established  a  mint  for  the 
purpose  of  a  national  coinage.  It  was  the  re- 
sult of  very  careful  and  thorough  investiga- 
tions of  the  whole  subject,  in  which  Jefferson 
and  Hamilton  took  the. greatest  parts;  and  its 
general  principles  have  controlled  all  subse- 
quent legislation.  It  provided  that  the  gold  of 
coinage,  or  standard  gold,  should  consist  of 
eleven  parts  fine  and  one  part  alloy,  which  al- 
loy was  to  be  of  silver  and  copper  in  conven- 
ient proportions,  not  exceeding  one  half  silver: 
and  that  the  silver  of  coinage  should  consist  of 
fourteen  himdred  and  eighty-five  parts  fine,  and 
one  hundred  and  seventy-nine  parts  of  an  alloy 
wholly  of  copper. 

The  same  Act  established  the  dollar  as  the 
money  unit,  and  required  that  it  should  con- 
tain four  hundred  and  sixteen  grains  of  stand- 
ard silver.  It  provided  further  for  the  coinage 
of  half  dollars,  quarter  dollars,  dimes  and 
half  dimes,  also  of  standard  silver,  and  weigh- 
ing respectively  a  half,  a  quarter,  a  tenth,  and 
a  twentieth  of  the  weight  of  the  dollar.     I'ro- 
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vision  was  also  made  for  a  gold  coinage,  con- 
sisting of  eagles,  half  eagles,  and  quarter 
eagles,  containing,  respectively,  two  hundred 
and  ninety,  one  hundred  and  thirty-five,  and 
sixty-seven  and  a  half  grains  of  standard  gold, 
248*]  and  being  •of  the  value,  respectively,  of 
ten  dollars,  five  dollars,  and  two  and  a  half  dol- 
lars. 

These  coins  were  made  a  lawful  tender  in  all 
payments  according  to  their  respective  weights 
of  silver  or  gold;  if  of  full  weight,  at  their  de- 
clared values;  and  if  of  less,  at  proportional 
values.  And  this  regulation  as  to  tender  re- 
mained in  full  force  until  1837. 

The  rule  prescribing  the  composition  of  alloy 
has  never  been  changed;  but  the  proportion  of 
alloy  to  fine  gold  and  silver,  and  the  absolute 
weight  of  coins,  have  undergone  some  altera- 
tion, partly  with  a  view  to  the  better  adjust- 
ment of  the  gold  and  silver  circulations  to  each 
other,  and  partly  for  the  convenience  of  com- 
merce. 

The  only  change  of  sufficient  importance  to 
require  notice,  was  that  made  by  the  Act  of 
ISar.  5  Stat,  at  L.  137.  That  Act  directed 
that  standard  gold,  and  standard  silver  also, 
should  thenceforth  consist  of  nine  parts  pure 
and  one  part  alloy:  that  the  weight  of  standard 
gold  in  the  eagle  sliould  be  two  hundred  and 
fifty-eight  grains,  and  in  the  half  eagle  and 
quarter  eajrle,  respectively,  one  half  and  one 
quarter  of  that  weight  precisely;  and  that  the 
weijrht  of  standard  silver  should  be  in  the  dol- 
lar four  hundred  twelve  and  a  half  grains,  and 
in  tlie  half  dollar,  quarter  dollar,  dimes,  and 
half  dimes,  exactly  one  half,  one  quarter,  one 
tenth,  and  one  twentieth  of  that  weight. 

The  Act  of  1840  (9  Stat,  at  L.  397)  author- 
ized the  coinage  of  gold  double  eagles  and  gold 
dollars  conformably  in  all  respects  to  the  estab- 
lished standards  and,  therefore,  of  the  weights 
respectively  of  five  hundred  and  sixteen  grains 
and  twenty-five  and  eight  tenths  of  a  grain. 

The  methods  and  machinery  of  coinage  had 
been  so  improved  before  the  Act  of  1837  was 
passed,  that  unavoidable  deviations  from  the 
prescribed  weight  became  almost  inappreciable; 
and  the  most  stringent  regulations  were  en- 
forced to  secure  the  utmost  attainable  exact- 
ness, both  in  weight  and  purity  of  metal. 
349*]  'In  single  coins  the  greatest  deviation 
tolerated  in  the  gold  coins  was  half  a  grain  in 
the  double  eagle,  eagle,  or  half  eagle,  and  a 
quarter  of  a  grain  in  the  quarter  eagle  or  gold 
dollar  (9  Stat,  at  L.  393),  and  in  the  silver 
coins,  a  grain  and  a  half  in  the  dollar  and  half 
dollar,  and  a  grain  in  the  quarter  dollar,  and 
half  a  grain  m  the  dime  and  half  dime.  15 
Stat,  at  L.  140. 

In  1849  the  limit  of  deviation  in  weighing 
large  numbers  of  coins  on  delivery  by  the  chief 
coiner  to  the  treasurer,  and  by  the  treasurer 
to  depositors  was  still  further  narrowed. 

With  these  and  other  precautions  against  the 
emission  of  any  piece  inferior  in  weight  or 
purity  to  the  prescribed  standard,  it  was 
thought  safe  to  make  the  gold  and  silver  coins 
of  the  United  States  legal  tender  in  all  pay- 
ments according  to  their  nominal  or  declared 
values.  This  was  done  by  the  Act  of  1837. 
Some  regulations  as  to  the  tender,*  for  small 
loans,  of  coins  of  less  weight  and  purity,  have 
been  made;  but  no  other  provision  than  that 
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made  in  1837,  making  coined  money  a  legal 
tender  in  all  payments,  now  exists  upon  tiie 
statute  books. 

The  design  of  all  this  minuteness  and  strict- 
ness in  the  regulation  of  coinage  is  easily  seen. 
It  indicates  the  intention  of  the  Leeislature  to 
give  a  stire  guaranty  to  the  people  that  the 
coins  made  current  in  payments  contain  tlic 
precise  weight  of  gold  or  silver  of  the  precipe 
degree  of  purity  declared  by  the  statute.  It 
recognizes  the  fact,  accepted  by  all  men 
throughout  the  world,  that  value  is  inherent 
in  the  precious  metals;  that  gold  and  silver  are 
in  themselves  values,  and  being  such,  and  l>eiiig 
in  other  respects  best  adapted  to  the  purpose, 
are  the  only  proper  measures  of  values;  that 
these  values  are  determined  by  weight  arul 
purity;  and  that  form  and  impress  are  simply 
certificates  of  value,  worthy  of  absolute  reli- 
ance only  because  of  the  known  integrity  an<l 
good  faith  of  the  government  which  gi\es 
tJiem. 

The  propositions  just  stated  are  believed  to 
be  incontestable.  If  they  are  so  in  fact,  the 
inquiry  concerning  the  legal  import  of  the 
phrase  "dollars  payable  in  gold  and  silver 
•coin,  lawful  money  of  the  United  [*25o 
States,"  may  be  answered  without  nuieh  dif- 
ficulty. Every  such  dollar  is  a  piece  of  gold  or 
silver,  certified  to  be  of  a  certain  weight  and 
purity,  by  the  form  and  impress  given  to  it  at 
the  mint  of  the  United  States  and,  therefore, 
declared  to  be  legal  tender  in  payments.  Any 
number  of  such  dollars  is  the  number  of  grains 
of  standard  gold  or  silver  in  one  dollar  multi- 
plied by  the  given  number. 

Payment  of  money  is  delivery  by  the  debtor 
to  the  creditor  of  the  amount  due.  A  contract 
to  pay  a  certain  number  of  dollars  in  gold  or 
silver  coins  is,  therefore,  in  legal  import,  noth- 
ing else  than  an  agreement  to  deliver  a  certain 
weight  of  standard  gold,  to  be  ascertained  by 
a  count  of  coins,  each  of  which  is  certified  to 
contain  a  definite  proportion  of  that  weight. 
It  is  not  distinguishable,  as  we  think,  in  princi- 
ple, from  a  contract  to  deliver  an  equal  weight 
of  bullion  of  equal  fineness.  It  is  distinguish- 
able, in  circumstance,  only  by  the  fact  that  the 
sufficiency  of  the  amount  to  be  tendered  in  pay- 
ment must  be  ascertained,  in  the  case  of  bul- 
lion, by  assay  and  the  scales ;  while  in  the  case 
of  coin  it  may  be  ascertained  by  count. 

We  cannot  suppose  that  it  was  intended  by 
the  provisions  of  the  Currency  Acts  to  enforce 
satisfaction  of  either  contract  by  the  tender  of 
depreciated  currency  of  any  description  equiv- 
alent only  in  nominal  amount  to  the  real  value 
of  the  bullion  or  of  the  coined  dollars.  Our 
conclusion,  therefore,  upon  this  part  of  the  case 
is,  that  the  bond  under  consideration  was,  in 
legal  import,  precisely  what  it  was  in  the  un- 
derstanding of  the  parties,  a  valid  obligation 
to  be  satisfied  by  a  tender  of  actual  payment 
according  to  its  terms,  and  not  by  an  oflfer  of 
mere  nominal  payment.  Its  intent  was  that 
the  debtor  should  deliver  to  the  creditor  a  cer- 
tain weight  of  gold  and  silver  of  a  certain  fine- 
ness, ascertainable  by  count  of  coins  made  legal 
tender  by  statute;  and  this  intent  was  lawful. 

Arguments  and  illustrations  of  much  force 
and  value  in  support,  of  this  conclusion  might 
be  drawn  from  the  possible  case  of  the  repeal 
of  the  legal  tender  laws  relating  to  coin,*  [•251 
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and  the  conjicquent  reduction  of  coined  money 
to  the  legal  condition  of  bullion,  and  also  from 
the  aciual  condition  of  partial  deinonetization 
to  which  jjohl  and  silver  money  was  reduced  by 
tlie  introduction  into  circulation  of  the  United 
States  notes  and  national  bank  currency^  but 
we  think  it  unnecessary  to  pursue  this  branch 
cf  the  discussion  further. 

Xor  do  we  think  it  necessary  now  to  examine 
the  question  whether  the  clause  of  the  Curren- 
cy ActS;  making  the  United  States  notes  a  I^gal 
tender,  are  warranted  by  the  Constitution. 

But  we  will  proceed  to  inquire  whether,  up- 
on the  assumption  that  those  clauses  are  so 
warranted,  and  upon  the  further  assumption 
that  engagements  to  pay  coined  dollars  may  be 
resarded  as  ordinary  contracts  to  pay  money 
raiher  than  as  contracts  to  deliver  certain 
weights  of  standard  gold,  it  can  be  maintained 
that  a  contract  to  pay  coined  money  may  be 
sntMlied  by  a  tender  of  United  States  notes. 

N  this  a  performance  of  the  contract  within 
tlie  true  intent  of  the  Acts! 

It  must  be  obseneil  that  the  laws  for  the 
coinage  of  gold  and  silver  have  never  been  re- 
peal hnl  or  modi  lied.  They  remain  on  the  statute 
book  in  full  force.  And  the  emission  of  gold 
and  silier  coins  from  the  mint  continuiw;  the 
actual  coinage  during  the  last  fiscal  j'ear  bav- 
in;: excelled,  according  to  the  re|>ort  of  the  di- 
rector of  the  mint,  nineteen  millions  of  dollars. 

Xor  have  those  provisions  of  law  which  make 
tho'^p  coins  a  legal  tender  in  all  payments  been 
repealed  or  modified. 

It  follows  that  there  were  two  descriptions 
of  money  in  use  at  the  time  the  tender  under 
consideration  was  made,  both  authorized  by 
law.  and  both  made  legal  tender  in  payments. 

The  .statute  denomination  of  both  descriptions 
was  dollars:  but  they  were  essentially  unlike 
in  nature.  The  coined  dollar  was,  as  we  have 
said,  a  piece  of  gold  or  silver  of  a  prescribed  de- 
gree of  purity,  weighing  a  prescribed  number 
of  grains.  The  note  dollar  was  a  promise  to 
pay  a  coined  dollar;  but  it  was  not  a  promise 
to  pay  on  demand  nor  at  any  fixed  time,  nor 
was  it,  in  fact,  convertible  into  a  coined  dollar. 
It  was  impossible,  in  the  nature  of  things 
35a*]  *thac  these  two  dollars  should  be 
the  actual  equivalents  of  each  other,  nor  was 
there  anything  in  the  Currency  Act  purporting 
to  make  them  such.  How  far  they  Were,  at  that 
time,  from  being  actual  equivalents  has  been 
already  stated. 

If,  then,  no  express  provision  to  the  contrary 
be  found  in  the  Acts  of  Congress,  it  is  a  just  if 
not  a  necessary  inference,  from  the  fact  that 
both  descriptions  of  money  were  issued  by  the 
same  government;  that  contracts  to  pay  in 
either  were  equally  sanctioned  by  law.  It  is, 
indeed,  difficult  to  see  how  any  question  can  be 
Bade  on  this  point.  Doubt  concerning  it  can 
only  spring  from  that  confusion  of  ideas  which 
always  attends  the  introduction  of  varying  and 
QDcertain  measures  of  value  into  circulation  as 


The  several  statutes  relating  to  money  and 
legal  tender  must  be  construed  together.  Let 
it  be  supposed  then  that  the  statutes  providing 
for  the  coinage  of  gold  and  silver  dollars  are 
found  among  the  statutes  of  the  same  Congress 
which  enacted  the  laws  for  the  fabrication  and 
7  Wall. 


issue  of  note  dollars,  and  the  Coinage  and  Note 
Acts,  respectively,  make  coined  dollars  and 
note  dollars  legal  tender  in  all  payments,  as 
they  actually  do.  Coined  dollars  are  now  worth 
more  than  note  dollars;  but  it  is  not  impossible 
that  note  dollars,  actually  convertible  into  coin 
at  the  chief  commercial  centers,  receivable 
everywhere,  for  all  public  dues,  and  made,  more- 
over, a  legal  tender,  everywhere,  for  all  debts, 
may  become,  at  some  points,  worth  more  than 
coined  dollars.  What  reason  can  be  assigned 
now  for  saying  that  a  contract  to  pay  coined 
dollars  must  be  satisfied  by  the  tender  of  an 
equal  number  of  note  dollars,  which  will  not  be 
equally  valid  then,  for  saying  that  a  contract  to 
pay  note  dollars  must  be  satisfied  by  the  tender 
of  an  equal  number  of  coined  dollars. 

It  is  not  easy  to  see  how  dilliculties  of  this 
sort  can  be  avoided,  except  by  the  admission 
that  the  tender  must  be  according  to  the  terms 
of  the  contract. 

But  we  are  not  left  to  gather  the  intent  of 
these  Currenoy  Acts  from  mere  comparison  with 
the  Coinage  Acts.  The  Currency  Acts  them- 
selves provide  for  payments  in  coin.  Duties  on 
imports  must  be  paid  in  coin,  and  interest  on 
the  public  'debt,  m  the  absence  of  other  [^253 
express  provisions,  must  also  be  paid  in  coin. 
And  it  hardly  requires  argument  to  prove  that 
tliese  positive  requirements  cannot  l)e  fullilled  if 
contracts  between  individuals  to  pay  coin  dol- 
lars can  be  satisfied  to  pay  their  nominal  equiv- 
alent in  note  dollars.  The  merchant,  who  is  to 
pay  duties  in  coin,  must  contract  for  the  coin 
which  he  requires;  the  bank  which  receives  the 
coin  on  deposit,  contracts  to  repay  coin  on  de- 
mand; the  messenger  who  is  sent  to  the  bank  or 
the  custom-house  contracts  to  pay  or  deliver  the 
coin  according  to  his  instructions.  These  are 
all  contracts,  either  express  or  implied,  to  pay 
coin.  Is  it  not  plain  that  duties  cannot  be  paid 
in  coin  if  these  contracts  cannot  be  enforced  ? 

An  instructive  illustration  may  be  derived 
from  another  provision  of  the  same  Acts.  It  is 
expressly  provided  that  all  dues  to  the  govern- 
ment, except  for  duties  on  imports,  may  be  paid 
in  United  States  notes.  If,  then,  the  govern- 
ment, needing  more  coin  than  can  be  collected 
from  duties,  contracts  with  some  bank  or  indi- 
vidual for  the  needed  amount,  to  be  paid  at  a 
certain  day,  can  this  contract  for  coin  be  per- 
formed by  the  tender  of  an  equal  amount  in 
note  dollars  ?  Assuredly  it  may  if  the  note  dol- 
lars are  a  l^al  tender  to  the  government  of  all 
dues  except  duties  on  imports.  And  yet,  a  con- 
struction which  will  support  such  a  tender  will 
defeat  a  very  important  intent  of  the  Act. 

Another  illustration,  not  less  instructive,  may 
be  found  in  the  contracts  of  the  government 
with  depositors  of  bullion  at  the  mint  to  pay 
them  the  ascertained  value  of  their  deposits  in 
coin.  These  are  demands  against  the  govern- 
ment other  than  for  interest  on  the  public  debt ; 
and  the  letter  of  the  Acts  certainly  makes 
United  States  notes  payable  for  all  demands 
against  the  government  except  such  interest. 
But  can  any  such  construction  of  the  Act  be 
maintained?  Can  judicial  sanction  be  given  to 
the  proposition  that  the  government  may  dis- 
charge its  obligation  to  the  depositors  of  the 
bullion  by  tendering  them  a  number  of  note  dol- 
lars equal  to  the  number  of  gold  or  silver  dol- 
lars which  it  has  contracted  by  law  to  pay  ? 
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254*]  *But  we  need  not  pursue  the  subject 
further.  It  seems  to  us  clear,  beyond  contro- 
versy, that  the  Act  must  receive  the  reasonable 
construction,  not  only  warranted,  but  required, 
by  the  comparison  of  its  provisions  with  the 
provisions  of  other  Acts,  and  with  each  other; 
and  that  upon  such  reasonable  construction  it 
must  be  held  to  sustain  the  proposition  that  ex- 
press contracts  to  pay  coined  dollars  can  only 
be  satisfied  by  the  payment  of  coined  dollars. 
They  are  not  "debts"  which  may  be  satisfied  by 
the  tender  of  United  States  notes. 

It  follows  that  the  tender  under  considera- 
tion was  not  sufficient  in  law,  and  that  the  de- 
cree directing  satisfacticm  of  the  mortgage  was 
erroneous. 

Some  difficulty  has  been  felt  in  regard  to  the 
judgments  proper  to  be  entered  upon  contracts 
for  the  payment  of  coin.  The  difficulty  arises 
from  the  supposition  that  damages  can  be  as- 
sessed only  m  one  description  of  money.  But 
the  Act  of  1792  provides  that  "the  money  of  ac- 
count of  tlie  United  States  shall  be  expressed  in 
dollars,  dimes,  cents  and  mills,  and  that  all  ac- 
counts in  the  public  offices,  and  all  proceedings 
in  the  courts  of  the  United  States,  shall  be  kept 
and  had  in  conformity  to  these  regulations." 

This  regulation  is  part  of  the  first  Coinage 
Act,  and  doubtless  has  reference  to  the  coins 
provided  for  by  it.  But  it  is  a  general  regula- 
tion, and  relates  to  all  accounts  and  all  judicial 
proceedings.  When,  therefore,  two  descriptions 
of  money  are  sanctioned  by  law,  both  expressed 
in  dollars  and  both  made  current  in  payments, 
it  is  necessary,  in  order  to  avoid  ambiguity  and 
prevent  a  failure  of  justice,  to  regard  this  regu- 
lation as  applicable  alike  to  both.  When,  there- 
fore, contracts  made  payable  in  coin  are  sued 
upon,  judgments  may  be  entered  for  coined  dol- 
lars and  parts  of  dollars;  and  when  contracts 
have  been  made  payable  in  dollars  generally, 
without  specifying  in  what  description  of  cur- 
rency pajTnent  is  to  be  made,  judgment  may  be 
entered  generally,  without  such  specitication. 

We  have  already  adopted  this  rule  as  to 
^55*]  judgir.ents  for  *duties  by  affirming  a 
judgment  of  the  Circuit  Court  for  the  District 
<»f  California,  Cheang-Kee  v.  U.  S.  3  Wall.  320, 
18  L.  ed.  72,  in  favor  of  the  United  States,  for 
$1,388.10,  payable  in  gold  and  silver  coin,  and 
judgments  for  express  contracts  between  indi- 
viduals for  the  payment  of  coin  may  be  entered 
in  like  manner. 

It  results  that  the  decree  of  the  Court  of  Ap- 
peals of  New  York  must  be  reversed,  and  the 
cause  remanded  to  that  court  for  further  pro- 
ceedings. 

Mr.  Justice  Davis,  concurring  in  the  result, 
said: 

I  assent  to  the  result  which  a  majority  of  the 
court  have  arrived  at,  that  an  express  contract 
to  pay  coin  of  the  United  States,  made  before 
the  Act  of  Febnfary  26,  1862,  commonly  called 
the  Legal  Tender  Act,  is  not  within  the  clause 
of  that  Act  which  makes  treasury  notes  a  legal 
tender  in  payment  of  debts;  but  I  think  it 
proper  to  guard  against  all  possibility  of  mis- 
apprehension by  stating  that  if  there  be  any 
reasoning  in  the  opinion  of  the  majority  which 
can  be  applicable  to  any  other  class  of  con- 
tracts, it  does  not  receive  my  assent. 
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Mr.  Justice  Swa3r]ie  'Said: 

I  concur  in  the  conclusion  announced  by  the 
Chief  Justice.  My  opinion  proceeds  entirely 
upon  the  language  of  the  contract  and  the  con- 
struction of  the  statutes.  The  question  of  the 
constitutional  power  of  Congress,  in  my  judg- 
ment, does  not  arise  in  the  case. 

Mr.  Justice  Miller,  dissenting: 

I  do  not  agree  to  the  judgment  of  the  court  in 
this^case,  and  shall,  without  apology,  make  a 
very  brief  statement  of  my  reasons  for  believing 
that  the  judgment  of  the  Court  of  Appeals  of 
New  York  should  be  affirmed.  The  opinion  just 
read  correctly  states  that  the  contract  in  this 
case,  piade  before  the  passage  of  the  Act  or 
Acts,  commonly  called  the  Legal  ^Tender  [*3s6 
Acts,  was  an  agreement  to  pay  $1,400  "in  gold 
and  silver  coin,  lawful  money  of  the  United 
States."  And  I  agree  that  it  was  the  intention 
of  both  parties  to  this  contract  that  it  should 
be  paid  in  coin.  I  go  a  step  further  than  this, 
and  agree  that  the  legal  effect  of  the  contract, 
as  the  law  stood  when  it  was  made,  was  that  it 
should  be  paid  in  coin,  and  could  be  paid  in 
nothing  else.  This  was  the  conjoint  effect  of 
the  contract  of  tlie  parties  and  the  law  under 
which  that  contract  was  made. 

But  I  do  not  agree  that  in  this  respect  the 
contract  under  consideration  differed,  either  in 
the  intention  of  the  parties,  or  in  its  legal  ef* 
feet,  from  a  contract  to  pay  $1,400  without  any 
further  description  of  the  dollars  to  be  paid. 

The  only  dollars  which,  by  the  laws  then  in 
force,  or  which  ever  had  been  in  force  since  the 
adoption  of  the  Federal  Constitution,  could 
have  been  lawfully  tendered  in  payment  of  any 
contract  simply  for  dollars,  were  gold  and 
silver. 

These  were  the  'lawful  money  of  the  United 
States"  mentioned  in  the  contract,  and  the  spe- 
cial reference  to  them  gave  no  effect  to  that 
contract  beyond  what  the  law  gave. 

The  contract,  then,  did  not  differ,  in  its  legal 
obligation,  from  any  other  contract  payable  in 
dollars.  Much  weight  is  attached  in  the  opinion 
to  the  special  intent  of  the  parties  in  using  the 
words  gold  and  silver  coin,  but  as  1  have  shown 
that  the  intent  thus  manifested  is  only  what 
the  law  would  have  implied  if  those  words  bad 
not  been  used,  I  cannot  see  their  importance 
in  distinguishing  this  contract  from  others 
which  omit  these  words.  Certainly  every  man 
who  at  that  day  received  a  note  payable  in  dol- 
lars, expected  and  had  a  right  to  expect  to  be 
paid  "in  gold  and  silver  coin,  lawful  money  of 
the  United  States,"  if  he  chose  to  domajid  it. 
There  was,  therefore,  no  difference  between  the 
intention  of  the  parties  to  such  a  contract,  and 
an  ordinary  contract  for  the  payment  of  money, 
so  far  as  the  right  of  the  payee  to  exact  coin 
is  concerned.  If  I  am  asked  why  these  words 
were  used  in  this  case,  I  answer,  that  they  were 
used  out  of  abundant  caution  by  some  one  not 
familiar  with  the  want  of  power  in  the  States 
to  make  legal  tender  laws.  It  is  very  well 
known  that  "under  the  system  of  state  [•257 
banks,  which  furnished  almost  exclusively  the 
currency  in  use  for  a  great  many  years  prior  to 
the  issue  of  the  legal  tender  notes  by  the  United 
States,  there  was  a  difference  between  the 
value  of  that  currency  and  gold,  even  while  the 
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b»nk  notes  were  promptly  redeemed  in  gold. 
And  it  was  doubtless  to  exclude  &ny  possible 
aseertion  of  the  right  to  pay  this  contract  in 
such  bank-notes,  that  the  words  gold  and  silver 
coin  were  used,  and  not  with  any  reference  to 
a  possible  change  in  the  laws  of  legal  tender 
established  by  the  United  States,  which  had 
never,  during  the  sixty  years  that  the  govern- 
ment had  been  administered  under  the  present 
Constitution,  declared  anything  else  to  be  legal 
tmder  or  lawful  money  but  gold  and  silver  coin. 
But  if  I  correctly  apprehend  the  scope  of  the 
opinion  delivered  by  the  Chief  Justice,  the  effort 
to  prove  for  Uiis  contract  a  special  intent  of 
p.^roent  in  gold,  is  only  for  the  purpose  of 
brining  it  within  the  principle  there  asserted, 
both  by  express  words  and  by  strong  implica- 
tion, that  all  contracts  must  be  paid  according 
to  the  intention  of  the  parties  making  them.  I 
think  I  am  not  mistaken  in  my  recollection  that 
it  is  broadly  stated  that  it  is  the  business  of 
courts  of  justice  to  enforce  contracts  as  they 
are  intended  by  the  parties,  and  that  the  ten- 
der must  be  according  to  the  intent  of  the  con- 
tract. 

Xow,  if  the  argument  used  to  show  the  in- 
tent of  the  parties  to  the  contract  is  of  any 
value  in  this  connection,  it  is  plain  that  such 
intent  must  enter  into,  and  form  a  controlling 
element,  in  the  judgment  of  the  court,  in  con- 
struing the  Legal  Tender  Acts. 

I  shall  not  here  consume  time  by  any  attempt 
to  show  that  the  contract  in  this  case  is  a  debt, 
or  that  when  Congress  said  that  the  notes  it 
was  about  to  issue  should  be  received  aB  a  le^l 
tender  in  payment  for  all  private  debts,  it  in- 
tended that  which  these  words  appropriately 
convey.  To  assume  that  Congress  did  not  in- 
tend by  that  Act  to  authorize  a  payment  by  a 
medium  differing  from  that  which  the  parties 
intended  by  the  contract  is  in  contradiction  to 
the  express  language  of  the  statute,  to  the 
158*  ]  sense  in  which  it  was  acted  on  by  'the 
people,  who  paid  and  received  those  notes  in 
discharge  of  contracts  for  incalculable  millions 
of  dollars,  where  gold  dollars  alone  had  been  in 
eontemplation  of  the  parties,  and  to  the  de- 
cisions of  the  highest  courts  of  fifteen  States  in 
the  Union,  being  all  that  have  passed  upon  the 

subject.  ,  ,  , 

As  I  have  no  doubt  that  it  was  intended  by 
those  Acts  to  make  the  notes  of  the  United 
States  to  which  they  applied  a  legal  tender  for 
til  private  debts  then  due,  or  which  might  be- 
come due  on  contracts  then  in  existence,  with- 
out regard  to  the  intent  of  the  parties  on  that 
noint,  I  must  dissent  from  the  judgment  of  the 
court,  and  from  the  opinion  on  which  it  is 
founded. 

THOMAS  C.  BUTLER,  Plff.  in  Err., 

V. 

BENJAMIN  F.  HORWITZ. 

(See  S.  C.  7  Wall.  258^282.) 

Contract  to  pay  in  coin — effect  of— damages  in 

coin— currency  laws. 

A  contract  to  pay  a  certain  sam  In  gold  and 
sIlTer  coin  Is  a  contract  to  deliver  a  certain  welgnt 
«f  gold  and  silver  to  be  ascertained  by  count. 

Note. — Contracts  to  pay  In  gold— see  note.  29 

L.K  A    31*' 

Fonn    of   Judgment   and   prooediire   In   case   of 
Hablllfy  to  pay  in  coin — see  note,  29  L.R.A.  583. 
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Damages  anon  s^icb  contracts  must  be  assessed 
in  coin,  and  judgment  rendered  accordingly. 

Effect  of  tbe  currency  laws  on  such  contracts 
considered. 

[No.  70.] 

Submitted  Feb.  3,  1869.      Decided  Mar.  1,  1809. 

IN  ERROR  to  the  Court  of  Common  Pleas  of 
the  State  of  Maryland. 

This  action  was  commenced  in  a  Justice 
Court  of  Maryland  by  the  present  defendant  in 
error,  where  judgment  was  rendered  pro  forma 
for  the  defendant.  The  case  was  appealed  to 
th^  court  of  common  pleas  by  the  plaintiff. 
That  court  being  the  highest  state  court  having 
jurisdiction  of  an  appeal  from  a  justice  cour^ 
the  original  defendant  sued  out  this  writ  of 
error,  judgment  having  been  rendered  against 
him  in  the  common  pleas. 

The  ease  is  fully  stated  in  the  opinion  of  the 
court. 

Mr.  John  Randolph  Quinny  for  plaintiff  in 
error: 

To  coin  money  is  an  act  of  sovereijrnty,  origi- 
nal or  derivative.  When,  in  the  exercise  of 
that  power,  a  nation  issues  money,  whether  coin 
valuable  intrinsically  or  notes  valuable  rela- 
tively, based  on  the  credit  of  the  nation,  either 
kind  is  of  equal  denominational  value  in  every 
court  of  law  in  the  nation.  And  the  contracts 
of  citizens  hiust  be  measured  by  whichever 
kind  the  policy  of  the  government  from  time  to 
time  requires  and  issues.  When  t^e  lease  was 
made,  the  money  of  the  nation  was  of  a  certain 
kind ;  it  is  of  that  kind  no  longer,  but  of  a  kind 
competent  to  the  nation  to  issue,  and  the  con- 
tract must  yield  to  the  policy  ol  the  law 
making  power. 

Buchegger  v.  Shulti,  18  Micb.  420;  Shoenber- 
ger  V.  Watts,  1  Am.  Law  Reg.  (N.  S.)  663. 

What  Congress  declares  to  be  money  for  a 
specific. purpose,  is  the  money  obligatory  on  the 
citizen  to  use  for  such  purpose;  and  thougb 
Congress  may  have  the  power  to  discriminate 
between  different  kinds  of  money  in  the  interest 
of  public  policy,  individuals  have  not;  courts 
have  not  As  to  them,  all  money  is  legally 
identical,  and  discriminating  contracts  made  by 
individuals  should  meet  no  favor. 

Carpentier  v.  Atherton,  25  Cal.  564. 

A  contract  to  pay  in  gold  dollars  is  not  a 
bullion  or  merchandise  contract,  but  a  contract 
for  money,  and  is  therefore  payable  in  lawful 

money. 

Shoenberger  v.  Watts,  supra;  Metr.  Bk.  r. 
Van  l^ck,  and  Meyer  v.  Roosevelt,  27  N.  Y. 
400;  Buchegger  v.  Shultz,  supra;  Schollenber- 
ger  V.  Brinton,  62  Pa.  9;  Mervine  v.  Sailor,  62 
Pa.  18;  Davis  v.  Burton,  62  Pa.  22;  Kroener  v. 
Colhoun.  62  Pa.  24;  Sandford  v.  Hays,  62  Pa. 
26;  Graham  v.  Marshall,  62  Pa.  28;  Laughlin 
V.  Harvey,  62  Pa.  30.  .  ,j 

An  agreement  that  at  a  certain  time  gold 
was  at  a  premium,  cannot  be  entertained  by  a 
court  to  justify  discrimination. 

Wood  V.  Bullens,  6  Allen,  616;  Carpentier  ▼. 
Atherton.  26  Cal.  676 ;  Wamibold  v.  Schlicting, 
16  la.,  243;  Troutman  ▼.  Gowing,  16  la.  416; 
Hintrager  v.  Bates,  18  la.  174. 

Mr.  Benjamin  J.  Horwiti,  in  person. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 
The  principles  which  determined  the  case  of 
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Bronson  v.  Bodes,  ante,  141,  will  govern  our 
judnrment  in  this  case. 

The  record  shows  a  suit  for  breach  of  a  cove- 
nant for  payment  of  rent  contained  in  a  lease  of 
certain  premises  in  the  City  of  Baltimore,  made 
in  1791,  for  ninety-nine  years,  renewable  for- 
ever upon  an  "Annual  rent  of  fifteen  pounds 
current  money  of  Maryland,  payable  in  English 
golden  p:uincas,  weighing  five  pennyweights  and 
six  grains,  at  thirt}"-five  shillings  each,  and 
other  gold  and  silver  at  their  present  weights, 
and  rates  established  by  Act  of  Assembly." 

Tlie  obvious  intent  of  the  contract  was  to  ^- 
cure  payment  of  a  certain  rent  in  gold  and 
silver,  and  thereby  avoid  the  fluctuations  to 
which  the  currency  of  the  country,  in  the  days 
which  preceded  and  followed  the  establishment 
of  our  independence,  had  been  subject,  and  also 
all  future  fluctuations  incident  to  arbitrarv  or 
uncertain  mea.su res  of  value,  whether  intro- 
duced by  law  or  usage. 

It  was  agreed  in  the  court  below  that  the 
rent  due  upon  the  lease,  reduced  to  current  gold 
A  id  silver  coin,  was,  on  the  first  day  of  January, 
26o*]  1866,  $40;  and  judgment  •was  rendered 
on  the  27th  June,  1866,  for  $59.71. 

This  judgment  was  rendered  as  the  legal  re- 
sult of  two  propositions:  (1)  That  the  cove- 
nant in  the  lease  required  the  delivery  of  a  cer- 
tain amount  of  gold  and  silver  in  payment  of 
rent;  and  (2)  That  damages  for  non-perform- 
ance must  be  assessed  in  the  legal  tender  cur- 
rency. 

The  first  of  these  propositions  is,  in  our  judg- 
ment, correct;  the  second  is,  we  think,  errone- 
ous. 

It  is  not  necessary  to  go  at  length  into  the 
grounds  of  this  conclusion.  We  will  only  ptate 
briefly  the  general  propositions  on  which  it 
rests:  some  of  which  have  been  already  stated 
more  fully  in  Bronson  v.  Rodes. 

A  contract  to  pay  a  certain  sum  in  gold  and 
silver  coin  is.  in  substance  and  legal  effect,  a 
contract  to  deliver  a  certain  weight  of  gold  and 
silver  of  a  certain  fineness,  to  be  ascertained  by 
count.  Damages  for  a  non-performance  of  such 
a  contract  may  be  recovered  at  law  as  for  non- 
performance of  a  contract  to  deliver  bullion  or 
other  commodity.  But  whether  the  contract  be 
for  the  delivery  or  payment  of  coin  or  bullion, 
or  other  property,  damages  for  non-performance 
must  be  assessed  in  lawful  money;  that  is  to 
say,  in  money  declared  to  be  legal  tender  in 
payment,  by  a  law  made  in  pursuance  of  the 
Constitution  of  the  United  States. 

It  was  not  necessary  in  the  case  of  Bronson 
V.  Bodes,  nor  is  it  necessary  now,  to  decide  the 
question,  whether  the  Acts  making  United 
States  notes  legal  tender  are  warranted  by  the 
Constitution.  We  express  no  opinion  on  that 
point;  but  assume,  for  the  present,  constitution- 
ality of  those  Acts.  Proceeding  upon  this  as- 
sumption, we  find  two  descriptions  of  lawful 
money  in  use  under  Acts  of  Congress,  in  either 
of  which  damages  for  non-performance  of  con- 
tracts, whether  made  before  or  since  the  pas- 
sage of  the  Currency  Acts,  may  be  properly 
assessed,  in  the  absence  of  any  different  under- 
standing or  agreement  between  parties.  But 
the  obvious  intent,  in  contracts  for  payment  or 
delivery  of  coin  bullion,  to  provide  against 
fluctuations  in  the  medium  of  payment,  war- 
rants the  inference  that  it  was  the  understand- 
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ing  •of  the  parties  that  such  contracts  ['aei 
should  be  satisfied,  whether  before  or  after 
judgment,  only  by  tender  of  coin,  while  the  ab- 
sence of  any  express  stipulation,  as  to  descrip- 
tion, in  contracts  for  payment  in  money,  gen- 
erally warrants  the  opposite  inference  of  an 
understanding  between  parties  tlmt  such  con- 
tracts may  be  satisfied  before  or  after  judg- 
ment, by  the  tender  of  any  lawful  money. 

This  inference  as  to  contracts,  mnde  previous 
to  the  passage  of  the  Acts  making  United 
States  Notes  a  legal  tender,  is  strengthened  by 
the  consideration  that  those  Acts  not  only  do 
not  prohibit,  but,  by  strong  implications,  sanc- 
tion contracts  made  since  their  passage  for  pay- 
ment of  coin;  and  consequently,  taken  in  con- 
nection with  the  provision  of  the  Act  of  1792, 
concerning  money  of  account,  require  that  dam- 
ages upon  such  contracts  be  assessed  in  coin, 
nnd  judgment  rendered  accordingly;  leaving 
the  assessment  of  damages  for  breach  of  other 
contracts  to  be  made,  and  judgments  rendered 
in  lawful  money.  It  would  be  unreasonable  to 
suppose  that  the  Legislature  intended  a  differ- 
ent rule  as  to  contracts  prior  to  the  enactment 
of  the  currency  laws,  from  that  sanctioned  by 
them  in  respect  to  contracts  since.  We  are  of 
the  opinion,  therefore  that  under  the  existing 
laws,  of  which,  in  respect  to  legal  tender,  the 
constitutionality  is,  we  repeat,  in  this  case,  as- 
sumed, damages  may  be  properly  assessed  and 
judgments  rendered,  so  as  to  give  full  effect  to 
the  intention  of  parties  as  to  the  medium  of 
payment.  When,  therefore,  it  appears  to  be 
the  clear  intent  of  a  contract  that  payment  or 
satisfaction  shall  be  made  in  gold  and  silver, 
damages  should  be  assessed  and  judgment  ren- 
dered accordingly. 

It  follows  that  in  the  case  before  us  the  judg- 
ment was  erroneously  entered.  The  damages 
should  have  been  assessed  at  the  sum  agreed  to 
be  due,  with  interest,  in  gold  and  silver  coin, 
and  judgment  should  have  been  entered  in  coin 
for  that  amount,  with  costs. 

The  judgment  of  the  Court  of  Common  Pleas 
must,  therefore,  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

•Mr.  Justice  Miller,  dissenting:  ['aea 

I  believe  the  judgment  of  the  court  below  was 
right,  because  I  understand  the  original  con- 
tract to  have  been  an  agreement  to  pay  in 
English  guineas,  as  a  commodity,  ana  their 
value  was,  therefore,  properly  computed  in  the 
legal  tender  notes  which  by  law  would  satisfy 
tl^  judgment. 

I  cannot  agree  to  the  opinion,  for  the  reasons 
given  in  my  dissent  in  the  case  of  Bronson  t» 
Rodes. 


EDWIN  C.  LITCHFIELD,  Plflf  in  Err., 

V. 

THE  DUBUQUE  &  PACIFIC  R.  CO. 

(See  S.  C.  7  Wall.  270-272.) 

Effect  of  mandamus  to  court  below — judgment 
in  pursuance  of  new  title  acquired  since  suit 
begun,  how  asserted. 

In  an  action  to  recover  land,  a  mandamus  issued 
from  this  court  to  the  court  below  to  enter  a  judge- 
ment in  favor  of  defendant,  does  not  authorUe  a 
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juctemrat  tbat  defendant  hath  right  to  the  lands  trial.    The  entry,  after  doing  this,  proceeds  as 

The  Judgment  entered  pursuant  to  the  mandamus  "^    j*  .j.  i     •     .i. 

■hould  have  been  simply  In  favor  of  the  defendant  And  it  18  further  considered  and  adjudged, 

nppp  the  Issue  Joined  and  for  the  costs.  that  the  said  defendant,  the  said  Dubuque  and 

If,    since   the   commencement   of   this   suit,   the  Po^jfln  t)«;i-/^«^    n^^^l^„    v-*u      •  u*    x     xi. 

plalntlflf  has  acquired  a  title  to  the  land  suA  for,  I'aci fie  Railroad  Company,  hath  right  to  the 

that  title  can  be  asserted  only  In  a  new  action.  lands  claimed  in  the  declaration — that  is  to  say, 

section  one  ( 1)  in  townshio  eisrhtv  eicrht  north. 


[No.  71.] 
Argued  Feb.  3,  1869.        Decided  Feb.  15,  1869. 

IK  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

This  action  was  broujjht  in  the  District  Court 
of  the  United  States  for  the  District  of  Iowa, 
Northern  Division,  by  the  plaintiff  in  error,  to 
recover  certain  lands.  Judgment  was  rendered 
in  that  court  for  the  plaintiff,  but  subsequently 
reversed  by  this  court.  Thereafter  a  motion 
was  made  by  the  plaintiff  in  the  said  district 
court  for  a  new  trinl,  and  was  granted  by  that 
court.  The  case  having  been  subsequently 
transferred  to  the  circuit  court,  a  writ  of  man- 
damus was  issued  from  this  court  to  said  cir- 
cuit court,  in  accordance  with  which  by  a  de- 
cree of  the  said  circuit  court  the  order  for  a 
new  trial  made  by  the  district  court  was  va- 
cated. Thereupon  the  plaintiff  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  E.  C.  Litchfield,  in  person,  plaintiff  in 
•rror. 

Mr.  Jas.  Grant,  for  defendant  in  error. 

Mr.  Justice  Swasme  delievcred  the  opinion 
of  the  court: 

The  record  shows  this  state  of  facts:  Litch- 
field, the  plaintiff  in  error,  brought  an  action 
to  recover  the  land  described  in  his  declaration, 
averring  that  he  claimed  and  was  entitled  to 
pofiseAflion.  It  set  up  no  title  in  itself.  The 
defendant,  the  Railroad  Company,  denied  the 
allegation  of  his  right  of  possession.  The  case 
went  to  trial  upon  the  issue  so  made,  and  a 
judgment  was  rendered  in  favor  of  the  plain- 
tiff. The  Railroad  Company  brought  the  case 
into  this  court  by  a  writ  of  error.  The  judg- 
ment was  reversed,  and  a  mandate  was  sent  to 
the  court  whence  the  cause  came,  commanding 
it  *to  enter  judgment  for  the  defendant  below." 
That  court  accordingly  entered  judgment  as 
follows : 

"It  is,  therefore,  ordered  and  adjudged  that 
the  plaintiff  has  no  title  to  the  lands  in  dis- 
pute, and  that  the  plaintiff  pay  all  costs  taxed 

4t  $ ,  and  that  execution  issue  therefor." 

This  was  done  at  the  October  Term,  1861,  of 
that  court. 

At  the  same  term  the  court  on  the  motion 
of  Litchfield,  set  aside  the  judgment  so  entered 
and  granted  him  a  new  trial.  At  the  October 
Term,  1863,  on  his  motion,  the  suit  was  dis- 
missed and  a  judgment  was  rendered  against 
him  for  costs.  At  the  December  Term,  1863, 
^  this  court,  a  writ  of  mandamus  was  issued, 
whereby  the  court  below  was  commanded 
t7x*]  'to  vacate  the  order  granting  a  new  trial, 
and  to  enter  a  judgment  in  favor  of  the  Rail- 
road Company,  according  to  the  mandate  sent 
down  upon  the  reversal  of  the  judgment  The 
drcuit  court,  at  the  October  Term,  1864,  did 
accordingly  vacate  the  order  granting  a  new' 
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( 1 )  in  township  eighty  eight  north, 
in  range  twenty-nine  (29)  west  of  the  fifth 
principal  meridian,  and  lying  in  the  northern 
division  of  the  State  of  Iowa,  and  to  the  pos- 
session thereof,  and  that  the  said  defendant  re- 
cover of  the  plaintiff  the  costs  in  this  cause  ac- 
crued,  taxed  at   $ ,   and  have   execution 

therefor." 

Litchfield  excepts  to  this  judgment,  and  in- 
sists : 

That  the  right  of  the  Railroad  Company  to 
the  land  in  controversy  was  never  in  issue  and 
never  decided: 

That  the  second  judgment,  in  so  far  as  it 
determines  that  the  Company  had  such  right,  is 
erroneous,  and  unwarranted  by  the  mandate 
and  by  the  writ  of  mandamus  from  this  court: 

And  that  it  should  have  been  like  tlic  first 
judgment,  that  the  plaintiff  had  no  title  to  the 
land,  etc. 

We  think  these  objections  well  taken,  and 
that  the  judgment  entered  pursuant  to  the  man- 
damus should  have  been  like  the  prior  one, 
simply  in  favor  of  the  defendant  upon  the  issue 
joined  and  for  the  costs.  This  proceeding  is  the 
proper  one  to  correct  the  error  complained  of. 
Martin  v.  Hunter's  Lessee,  1  Wheat.  354.  There 
can  be  no  doubt  of  the  |K)\ver  of  the  court  to 
vacate  the  order  of  dismissal,  and  to  reinstate 
the  case,  independently  of  the  order  contained 
in  the  writ  of  mandamus.  Ex  parte  Bradstrcet, 
7  Pet.  648;  Litch  v.  Martin,  10  West.  Law 
Jour.  495;  Atkins  v.  Chilson,  11  Met.  110.  If 
there  could  otherwise  be  any  doubt  upon  the 
subject,  the  command  of  the  writ  is  conclusive 
as  to  the  proceedings  had  in  conformity  to  it. 

•If,  since  the  commencement  of  this  [*273 
suit,  the  plaintiff  has  acquired  a  title  to  the 
land,  as  he  insists,  that  title  can  be  asserted 
only  in  a  new  action.  McCooI  v.  Smith,  1 
Black,  459,  17  L.  ed.  218.  After  the  decision 
by  this  court,  the  court  below  had  no  power  but 
to  enter  a  judgment  according  to  the  mandate, 
and  to  carry  that  judgment  into  execution. 
This  was  the  end  of  the  case.  Ex  parte  Du- 
buque &  Pacific  R.  Co.  1  Wall.  73,  17  L.  ed.  515. 
The  judgment  before  us  is  reversed:  The 
cause  will  be  remanded  to  the  Circuit  Court, 
with  directions  to  enter  a  judgment  in  con- 
formity to  this  opinion. 


JACOB  LABER,  Plff.  in  Err. 

V. 

TUNIS  COOPER. 
(See  S.  C.  7  WalL  565-571.) 

Irregularity  cured  by  verdict— objection  not 
made  in  court  below — exception  necessary — 
instructions  to  jury,  when  may  be  refused— 
motion  for  new  trial,  not  reviewable. 

The  Irregularity  that  there  Is  no  replication  to 
a  plea,  is  cured  by  the  trial  and  verdict. 

where  an   action   was   not   made   In   the   coun 
below«  it  cannot  be  made  here. 
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In  order  to  make  an  objection  to  evidence  availa- 
ble, It  is  necessary  that  an  exception  should  be 
distinctly  taken,  and  placed  npon  the  record. 

It  is  not  error  for  a  court  to  refuse  to  give  the 
instructions  asked  for,  even  if  correct  in  point  of 
law,  provided  tbose  given  cover  the  entire  cane 
and  submit  it  properly  to  the  jury. 

The  overruling  of  a  motion  for  a  new  trial  can- 
not be  made  the  subject  of  review  by  this  court. 

[No.  82.] 
Argued  Feb.  4,  1869.        Decided  Feb.  15,  1869. 

1 N  ERROR  to  the  Circuit  Court  of  the  United 
1    States  for  the  Northern  District  of  Xllinois. 

The  action  was  brought  on  a  promissory  note 
against  the  maker. 

The  defense  was  that  it  was  given  to  a  rail- 
road company  in  exchange  for  its  stock  and 
that,  at  the  time  it  was  given,  the  company 
agreed  in  writing  with  defendant  that  in  con- 
sideration that  he  assigned  to  the  company  his 
right  to  any  dividends  on  the  stock,  the  com- 
pany would  save  him  harmless  from  the  pay- 
ment of  interest  and  from  any  loss  whatever 
from  his  subscription  to  the  stock,  and  that  the 
plaintiff,  who  was  the  assignee  of  the  company, 
took  with  knowledge  of  this  agreement;  that 
the  note  was  obtained  by  fraudulent  representa- 
tions; that  the  plaintiff  knew  of  those  repre- 
sentations and  of  their  untruth  at  the  time  he 
took  the  note;  and  that  plaintiff  was  not  a 
bona  fide  holder,  for  value,  of  the  note. 

The  court  below  charged  the  jury  that  the 
plaintiff  was  a  bona  fide  holder  of  the  note,  and 
could  recover  if  he  did  not  know  that  there 
was  any  false  or  fraudulent  representations 
made  at  the  time  or  previous  to  its  execution, 
and  which  caused  its  execution,  and  if  he  did 
not  laiow  of  the  contract  or  agreement  given 
by  the  railroad  company  at  the  time  it  was 
executed,  and  if  he  paid  value  for  it. 

The  plaintiff  recovered,  and  defendant 
brought  writ  of  error  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  M.  H.  Carpenter,  for  plaintiff  in  error. 

Messrs.  L.  Janin,  and  Lewis  Umlaufy  for  de- 
fendant in  error. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court : 

In  this  case  the  bill  of  exceptions  furnishes 
the  same  ground  of  complaint,  which  was  re- 
marked upon  in  Lincoln  v.  Claflin,  ante,  106, 
heretofore  decided  at  this  term.  In  the  case 
before  us,  it  fills  a  hundred  and  twenty-seven 
printed  pages.  The  points  arising  for  our  con- 
sideration could  have  been  better  presented  in 
a  very  small  part  of  this  space.  Such  a  mass 
of  unnecessary  matter  has  a  tendency  to  involve 
what  is  really  important  in  obscurity  and  con- 
fusion. Its  presence  is  a  violation  of  the  4th 
Rule  of  this  court  Its  examination  consumes 
our  time,  increases  our  labor,  and  can  subserve 
no  useful  purpose.  The  subject  was  so  fully 
considered  in  the  case  referred  to,  that  we 
deem  it  unnecessary  to  pursue  it  further  upon 
this  occasion. 

Winnowing  away  the  chaff,  we  find  the 
questions  left  for  our  examination  neither  nu- 
merous nor  difficult  of  solution. 

The  declaration  contains' two  counts  upon  a 
promissory  note,  made  by  Laber  to  the  Racine 
and  Milwaukee  Railroad  Company,  or  order, 
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for  $3,700,  dated  the  6th  of  May,  1866,  payable 
five  years  from  the  10th  of  May,  in  that  year, 
with  interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  annually,  on  the  10th  of  May; 
principal  and  interest  payable  at  the  oflice  of 
the  company,  in  the  City  of  Racine,  in  the 
State  of  Wisconsin,  and  indorsed  by  the  pa^'ee, 
by  H.  S.  Durand,  its  president,  to  the  plaintiff. 
The  declaration  contains  also  the  common 
counts. 

The  defendant  pleaded  the  general  issu%,  and 
three  special  pleas. 

*The  first  special  plea  avers  that  the  [*s69 
note  and  a  mortgage  securing  its  payment  were 
given  to  the  railroad  company  for  thirty-seven 
shares  of  its  capital  stock;  that  there  was  no 
consideration  for  the  note;  that  it  was  obtained 
from  the  defendant  by  false  and  fraudulent 
representations;  and  that  these  facts  were 
known  to  the  plaintiff  when  the  note  came  into 
his  possession.  The  second  special  plea  denies 
the  indorsement  of  the  note  to  the  plaintiff,  as 
averred  in  the  first  count.  The  third  special 
plea  is  to  the  same  effect,. as  to  the  indorsement 
averred  in  the  second  count.  All  the  special 
pleas  conclude  with  a  verification. 

To  the  first  of  the  special  pleas,  the  plaintiff 
replied  denying  the  knowledge  of  the  alleged 
false  and  fraudulent  representations,  before  and 
at  the  time  of  the  indorsement  and  transfer  of 
the  note.  To  the  second  and  third  special  pleas, 
no  replications  were  filed. 

The  cause  proceeded  to  trial.  The  record 
shows  that  a  large  mass  of  testimony  was  given 
by  the  defendant  relating  to  both  the  defenses 
set  up  by  the  special  pleas.  A  prayer  for  in- 
structions was  submitted  by  the  defendant. 
The  court  refused  to  give  tnem,  but  charged 
the  jury  fully  upon  the  whole  case.  Both  the 
subjects  presented  by  the  special  pleas  were 
fully  discussed.  Indeed,  they  were  the  only 
grounds  of  the  oontroversy  between  the  parties. 
The  case  was  tried,  in  all  respects,  as  if  the 
pleadings  had  been  formal  and  perfect.  The 
jury  found  for  the  plaintiff.  The  langua^  of 
the  verdict  is:  "We,  the  jury,  find  the  issue 
for  the  plaintiff,  and  assess  his  damages,''  etc. 
The  defendant  moved  for  a  new  trial.  The  mo- 
tion was  overruled,  and  judgment  entered  upon 
the  verdict.  The  defendant  excepted  to  the  re- 
fusal to  charge  as  prayed,  to  twelve  passages 
in  the  charge  as  given,  and  to  the  overruling  of 
his  motion  for  a  new  trial. 

I.  It  is  objected,  as  an  error,  that  no  replica- 
tion was  put  in  to  the  pleas  denying  the  in- 
dorsement of  the  note. 

The  plea  of  the  general  issue  would  have 
made  it  incumbent  upon  the  plaintiff  to  prove 
the  indorsement  as  averred  in  the  declaration, 
but  that  the  Statute  of  Illinois,  adopted 
•by  the  circuit  court  as  a  rule  of  prac-  ['s?© 
tice,  dispenses  with  such  proof,  unless  the  fact 
is  denied  by  the  defendant  under  oath.  The  oath 
of  the  defendant  was  affixed  to  both  the  pleas^ 
raising  tiie  question.  As  they  only  denied  what 
the  plaintiff  had  alleged,  contained  no  new  mat- 
ter, and  no  special  traverse,  tiiey  should  have 
concluded  to  the  country,  and  not  to  the  court. 
The  defect  was  one  of  form,  and  could  have  been 
reached  by  a  special  demurrer.  The  trial  pro- 
ceeded as  if  they  had  concluded  to  the  country, 
and  a  similiter  had  been  added  by  the  plaintiff. 
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To  the  objection  now  taken,  there  are  several 
answers.  The  irr^ularity  is  cured  by  the  trial 
and  verdict.  Coan  y.  Whitmore,  12  Johns.  363 ; 
Brazzle  v.  Usher,  Breese,  14;  Stone  v.  Van 
Curlier,  2  Vt.  116  i  Sullivan  v.  Dollins,  13  111. 
88;  Coutch  v.  Barton,  1  Morris,  364.  The 
objection  comes  too  late;  not  having  been  made 
in  the  court  below,  it  cannot  be  made  here.  It 
is  within  the  32d  section  of  the  Judiciary  Act 
of  1789,  which  forbids  a  judgment  to  be  .re- 
versed for  any  want  of  form  in  the  proceedings, 
except  such  as  shall  have  been  specially  pointed 
oot  by  demurrer. 

II.  It  is  said  that,  conceding  the  issues  in- 
tended to  be  made  by  the  defendant  were  in 
fact  submitted  to  the  jury,  the  verdict  does  not 
respond  to  them;  but  that  it  finds  "the  issue" 
— but  one — and  not  designating  which  one,  for 
the  plaintiff. 

It  was  competent  for  the  court  to  amend  the 
verdict  by  changing  the  term  'Ussue"  from  the 
singular  to  the  plural.  This  would  have  re- 
moved the  ground  of  the  objection.  A  verdict, 
unless  it  be  a  special  one,  is  always  amendable 
by  the  notes  of  the  judge.  1  Chit.  PI.  411; 
Roulain  v.  McDowall,  1  Bay,  490;  Norris  v. 
Durham,  9  Cow.  151 ;  Sayre  v.  Jewett,  12  Wend. 
135;  Paul  v.  Harden,  9  Serg.  &  R.  23.  The 
proper  amendment  would,  doubtless,  have  been 
made  below  if  the  attention  of  the  court  had 
been  called  to  the  subject.  Like  the  preceding 
objection,  it  is  made  here  too  late,  and  is  within 
the  Act  of  Congress  referred  to,  upon  the  sub- 
ject of  jeofails. 

III.  Upon  looking  through  the  testimony  of 
Dnrand,  as  set  out  in  the  bill  of  exceptions,  it 
571*]  appears  that  the  admission  *of  a  part  of 
it  was  objected  to  by  the  defendant,  but  it  does 
not  appear  that  the  objection  was  overruled, 
and  exception  taken.  It  only  appears  that  the 
testimony  was  admitted  after  the  objection  was 
made.  Xon  constat,  but  that  the  objection  was 
waived,  or  the  decision  acquiesced  in.  In  order 
to  make  such  a  point  available,  it  is  necessary 
that  an  exception  should  be  distinctly  taken, 
and  placed   upon  the  record. 

IV.  It  was  not  error  for  the  court  to  refuse 
to  give  the  instructions  asked  for  by  the  de- 
fendant, even  if  correct  in  point  of  law,  provid- 
ed those  given  covered  the  entire  case,  and  sub- 
mitted it  properly  to  the  jury.  The  defenses  of 
false  and  fraudulent  representations  to  the  de- 
fendant, and  of  the  non-indorsement  of  the  note, 
involved  mixed  questions  of  law  and  fact.  We 
think  the  law  was  properly  stated  by  the  judge, 
and  the  facts  fairly  submitted  to  the  jury.  The 
charge  was  full  and  able.  It  would  throw  no 
new  light  upon  any  legal  principle  and  could 
be  productive  of  no  benefit,  to  examine  in  detail 
each  of  the  numerous  passages  taken  from  the 
charge  and  made  the  subject  of  exception.  It  is 
sufficient  to  say  that,  after  a  careful  examina- 
tion of  all  of  them,  in  the  light  of  the  context 
of  the  charge,  and  of  the  evidence,  as  it  was  be- 
fore the  jury,  we  have  found  nothing  which  we 
deem  erroneous. 

V.  An  exception  to  the  overruling  of  the  mo- 
tion for  a  new  trial  is  found  in  the  record,  but 
is  not  adverted  to  in  the  argument  submitted 
for  the  plaintiff  in  error.  Such  a  decision  can- 
Bot  be  made  the  subject  of  review  by  this  court. 

The  judgment  below  is  affirmed. 
7  Walu 


Ex  parte  THE  STATE  OF  VIRGINIA,  Petr. 
Decision  on  motion  withheld  until  decision  of 

another  question. 

Where  there  Is  a  division  of  opinloD  between  a 
district  and  a  circuit  jud^e.  as  to  allowance  of  a 
writ  of  habeas  corpus,  decision  on  motion  for  a 
writ  of  prohibition  against  proceeding  farther 
under  the  writ  withheld  until  after  a  decision 
upon  the  division  of  opinion. 

[No.  IL     Original.] 
Argued  Feb.  12,  1869.       Decided  Feb.  15,  1869. 

PETITION  for  a  writ  of  prohibition. 

This  case  arose  upon  a  petition  filed  on  Jan. 
29,  1869,  by  the  State  of  Virginia,  in  this  court, 
for  a  writ  of  prohibition  to  be  directed  to  the 
Honorable  John  C.  Underwood,  the  Judge  of  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  prohibiting  him 
from  any  further  proceedings  or  action  in  the 
cases  of  Sally  Anderson,  Caesar  Griffin  and 
James  Jeter  Phillips  before  him  under  writs  of 
habeas  corpus.  On  the  filing  of  said  petition, 
the  court  set  a  day  for  the  hearing  of  the  same, 
and  granted  a  rule  on  the  said  judge  to  prevent 
any  further  proceedings  in  either  of  said  cases^ 
until  the  further  order  of  this  court 

Messrs.  J.  H.  Bradley,  and  James  Lyons,  for 
petitioner. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  Chief  Justice,  who  holds  by  allotment  the 
Circuit  Court  for  the  District  of  Virginia,  has 
informed  the  court  that  before  the  pending  mo- 
tion for  prohibition  was  made,  he  signified  to 
the  district  judge  his  dissent  from  the  opinion 
expressed  by  him  in  favor  of  the  allowance  of 
the  writs  of  habeas  corpus  complained  of  in  the 
petition;  and  that  he  has  advised  the  district 
judge  now  holding  the  circuit  court,  to  direct 
that  this  division  of  opinion  in  respect  to  the 
motion  for  the  writ  now  pending  in  the  case 
of  Jeter  Phillips,  be  certified  to  this  court. 

There  is  nothing  in  the  provisional  order, 
staying  further  proceedings  by  the  d'strict 
judge,  which  Can  be  properly  construed  as  pro- 
hibiting this  course ;  and  it  is  expected  that  the 
certificate  will  be  filed  at  an  earlv  day. 

On  the  first  Friday  thereafter  the  court  will 
hear  ai^ument  upon  it,  and  in  the  meantime 
the  decision  of  this  court  on  the  motion  for  a 
writ  of  prohibition,  now  pending,  will  be  with- 
held. 

The  clerk  will  advise  counsel  accordingly,  and 
will  certify  this  direction  to  the  District  Judge 
for  the  District  of  Virginia. 


A.  L.  MARSHALL  and  0.  S.  Silver,  Adminis- 
trator, etc.,  of  Finice  Caruthers,  Deceased, 
Plffs.  in  Err. 

V. 

ROBERT  J.  LADD. 

An  equitable  title,  no  defense  in  ejectments- 
error  of  state  court  in  construing  state  stat- 
ute, not  reviewable — the  remedy  of  one  hold- 
ing equitable  title  is  in  equity,  to  compel  con- 
veyance and  possession. 

In  ejectment  the  legal  title  mast  prevail,  and  an 
equitable  title  is  no  defense. 

Brror  in  state  court  in  construing  state  statute 
cannot  be  reviewed  by  this  court. 
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In  equity  the  remedy  of  one  holding  an  equitable 
title  is,  to  compel  the  holder  of  the  legal  title  to 
convey,  and  a  decree  of  possession  or,  after  such 
conveyance,  an  action  of  ejectment  founded  on 
the  title  so  acquired. 

[No.  78.] 
Argued  Feb.  4,  1869.         Decided  Feb.  15,  1869. 

TN  ERROR  to  the  Supreme  Court  of  the  SUtc 
of  Oregon. 

The  case  is  stated  by  the  court. 

Messrs.  Mitchell,  Dolph  and  Smith,  and  R. 
Mallory,  for  appellants. 

Messrs.  Edward  Lander,  T.  J.  Coffey,  and  J. 
Hubley  Ashton,  for  appellees: 

*'That  the  patent  carries  the  fee  and  is  the 
best  title  known  to  a  court  of  law,  and  that 
that  is  the  settled  doctrine  of  this  court,*'  is  too 
plain  to  be  questioned. 

Hooper  v.  Schcimer,  23  How.  249,  16  L.  ed. 
4o4;  Wilcox  v.  Jackson,  13  Pet.  498;  Dagnell  v. 
Broderick,  13  Pet.  450. 

And  is  conclusive  evidence  of  title. 

Reichert  v.  Felps,  6  Wall.  165,  18  L.  ed.  850. 

The  certificate  of  the  register  and  receiver  is 
no  defense  to  this  acion. 

1.  An  equitable  title  is  no  defense  at  law. 
Bagnell  v.  Broderick,  13  Pet.  450;  Wilcox  v. 

Jackson,  13  Pet.  516. 

2.  Nor  does  it  appear  in  this  case  that  the 
patent  relied  upon  was  issued  without  authority 
of  law,  and  is  void  by  reason  of  the  land  not 
being  subject  to  entry  and  grant. 

Minter  v.  Crommelin,  18  How.  87,  16  L.  ed. 
279. 

3.  An  equitable  defense  cannot  be  set  up 
under  the  practice  in  the  courts  of  the  State  of 
Orepron. 

This  decision  of  the  Supreme  Court  in  the 
case  at  bar,  approving  the  ruling  of  the  court 
below,  is  decisive  on  this  point  and  shows 
what  the  practice  is  in  Oregon. 

This  court  will  follow  the  decision  of  state 
tribunals  on  local  statute  laws  of  the  States, 
and  especially  those  concerning  land. 

Polk  V.  Wendal,  9  Cranch,  87;  Dundas  v. 
Bowler,  3  McLean,  397;  Harpending  v.  Dutch 
Church,  16  Pet.  455;  O'Brien  v.  Perry,  1  Black, 
139,  17  L.  ed.  117. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  casG  an  action  of  ejectment  was 
brought,  by  one  of  the  defendants  in  the  suit 
just  decided,  against  the  plaintiff  in  that  suit 
and  his  tenant,  Marshall,  for  a  part  of  the 
land  included  in  the  certificate  to  Mrs.  Thomas, 
the  validity  of  which  we  have  affirmed. 

In  this  case  Ladd,  the  plaintiff,  introduced 
his  patent  from  the  United  States,  and  the  de- 
fendants introduced  the  certificate  of  location 
to  Mrs.  Thomas,  and  relied  on  that  and  on  the 
facts  which  went  to  show  that  it  was  right- 
fully issued,  to  defeat  the  recovery  under 
Ladd's  patent. 

The  court  refused  several  instructions  prayed 
by  defendants,  based  on  that  defense,  and  told 
the  jury  that  the  legal  title  which  passed  from 
the  United  States  to  the  plaintiff,  must  prevail 
over  the  claim  to  hold  possession  under  the 
certificate. 

In  this  the  court  was  undoubtedly  correct. 


It  is  of  the  essence  of  the  action  of  ejectment 
that  the  legal  title  must  prevail,  and  neither 
party  can  set  up,  in  that  proceeding,  fact^ 
which  go  to  show  that,  equitably,  the  other 
party  is  the  rightful  owner  of  the  property.  It 
is  the  peculiar  province  of  a  court  of  equity  to 
restrain  the  assertion  of  a  legal  title  wrongfully 
held,  or  to  compel  its  transfer  to  the  i^rson 
rightfully  entitled  to  it. 

We  need  not  here  decide  whether  certain 
statutes  of  Oregon,  intended  to  give  to  settle- 
ments made  under  the  donation  law  the  effect 
of  a  legal  title,  \\iere  applicable  to  a  case  where 
a  patent  had  issued,  or  were  properly  con- 
strued by  the  Oregon  court.  Any  error  of  that 
court  in  construing  the  statute  of  the  State, 
cannot  be  reviewed  here. 

The  remedy  of  plaintiff  in  error  is  to  compel 
the  conveyance  of  the  title  from  Ladd,  and  with 
it  a  decree  for  possession,  or  an  action  of  eject- 
ment founded  on  the  title  so  acquired. 

The  judgment  of  the  Supreme  Court  of  Ore- 
gon is  afiSrmed. 


^OTE. — What  title  or  interest  wUl  support  an 
nctfon  of  ejectment — see  note,  IS  LuR.A.  781. 
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V. 

DOUGLAS  F.  FORREST. 

Writ  of  error  defective  for  want  of  test — not 

amendable. 

A  writ  of  error  without  the  test  required  bi 
Act  of  1789.  is  Insnfflcient.  «iuirea    d> 

The  writ  cannot  be  amended  in  this  court. 

[No.  371.] 

Argued  Feb.  5,  1869.         Decided  Feb.  15,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  possession 
of  certain  lands.  Judgment  having  been  given 
for  the  plaintiff,  the  defendant  sued  out  this 
writ  of  error. 

On  motion  to  dismiss. 

Messrs.  J.  M.  Carlisle  and  Nath'l  Wilson,  for 
defendant  in  error. 

Mr.  W.  S.  Cox,  for  plaintiff  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opinion 
of  the  court: 

The  motion  to  dismiss  the  writ  of  error  for 
want  of  the  test  required  by  the  Process  Act  of 
17S9  (1  Stat  at  L.,  93)  must  be  allowe<l. 

The  defect  in  the  test  was  doubtless  oc- 
casioned by  an  oversight  of  the  clerk  below; 
but  a  majority  of  the  court  is  of  the  opinion 
that  the  writ  cannot  be  amended  here  without 
departure  from  its  established  practice.  Ina. 
Co.  V.  Mordecai,  21  How.  195,  16  L.  ed.  94; 
Porter  v.  Foley,  21  Bow.  393,  16  L.  ed.  154. 


ADOLPHUS  DURANT,  Appt., 

V. 

THE  ESSEX  COMPANY. 

(See  S.  C.  7  WaU.  107-113.) 

A  judgment  dismissing  a  bill  when  a  bar^ 
judgment  by  divided  court,  conclusive. 

Where  decree,  dismissing  a  bill,  was  an  adjudicar 
tion  of  the  merits  of  the  controversy  it  constitutes 
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a  bar  to  any  further  litigation  of  the  same  sub- 
ject between  the  same  parties. 

A  decree  of  that  kind,  unless  made  upon  some 
other  in^und  which  does  not  go  to  the  merits.  Is  o 
final  determination. 

A  Judgment  rendered  by  a  divided  court  is  as 
conclusive  and  bindlngr  in  every  respect  upon  the 
parties  as  If  rendcrcJ  upon  the  concurrence  of  all 
the  Judges  upon  every  question  involved  in  the 
case.  • 

[No.  79.] 
Argued  Feb.  10,  1869.         Decided  Feb.  22,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  bill  filed  in  this  case  in  the  court  below, 
by  the  complainant,  Durant,  seeks  to  hold  the 
defendant,  the  Essex  Company,  liable  for  cer- 
tain real  estate,  originally  the  property  of  the 
complainant,  to  which  they  had  acquired  title 
under  such  circumstances  of  fraud  as  made  the 
said  Company  amendable  to  the  remedial  juris- 
diction of  the  United  States  Circuit  C'ourt, 
acting  as  a  court  of  equity. 

The  plaintiff's  case  is,  that,  Oct.  11,  1847,  he 
filed  his  bill  in  chancery  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, in  which  at  the  May  Term,  1855,  he  was 
declared  by  said  court  entitled  to  relief,  and  a 
decree  was  made  in  his  favor  as  to  some  of  the 
defendants.  Deeming  the  relief  inadequate,  the 
plaintiff  declined  to  accept  it.  Upon  this  re- 
fuel being  ascertained  by  the  presiding  judge, 
be  reversed  his  former  decree,  and  ordered  the 
bill  to  be  dismissed.  From  this  decree  the 
plaintiff  appealed  to  the  Supreme  Court  of  the 
United  States.  His  case  was  heard  here  at  the 
December  Term,  1857,  and  thereupon  it  was  de- 
creed as  follows:  "It  is  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  circuit  court  in  this  cause  be,  and  the  same 
is  hereby  afi&imed  with  costs  by  a  divided 
court.'* 

The  bill  in  the  case  now  pending  here  was 
filed  Apr.  6,  1865. 

The  bill  assumes  that  the  decree  of  this  court, 
rendered  in  the  previous  case  by  a  divided  court, 
was  no  valid  decree  in  law  and,  consequently, 
that  the  plaintiff  is  not  concluded  by  the  ad- 
judication in  that  case. 

The  defendant,  among  other  things,  pleaded 
that  the  former  suit  and  decree  in  this  court 
were  a  bar  to  the  present  bill,  and  this  was  so 
determined  by  the  court  below,  and  the  bill 
was  dismissed. 

Messrs.  C.  Cushing,  and  W.  W.  Boyce,  for 
appellants: 

The  great  question  in  this  case  is,  whether 
the  decree  of  the  circuit  court,  affirmed  here 
by  a  divided  court,  is  such  a  valid  decree  as  to 
constitute  a  bar  to  the  present  suit. 

We  submit  that  the  decree  of  the  Supreme 
Court  rendered  by  a  divided  court  is  no  valid 


We  adroit  that  the  practice  of  the  Supreme 
Conrt  is  in  favor  of  the  validity  of  such  a  de- 
cree. We  admit,  also,  that  cases  of  the  highest 
eourta  in  England,  including  the  House  of 
Lords,  can  be  found  in  consonance  with  the 
pimctice  of  this  court. 

It  is  also  irue,  that  many  cases  are  to  be 
found  in  the  English  books,  holding  that  no 
judgment  or  decree  can  be  rendered  by  a  divided 
eonrt. 

Proctor's  Case,  12  Co.  Rep.  118;  Vin.  Abr.  art. 
Cburt,  1 ;  3  Com.  Dig.  233,  letter  D,  tit.  Courts; 
7  Wall. 


2  Tidd,  Pr.  390;  3  Co.  Com.  f  439,  p.  476;  Stat. 
15,  £.  3,  ch.  6,  Stat.  1;  Deane  v.  Clayton,  7 
Taunt.  489;  Thornby  v.  Fleetwood,  1  Str.  384; 
Boultou  v.  Bull,  2  H.  Bl.  500;  Peacock  v.  Bell, 

I  Saund.  69;  Outran  v.  Morewood,  3  East,  358; 
Atkins  V.  Drake,  1  McC.  &  Y.  214;  Van  Dyck 
V.  Van  Beuren,  2  Cai.  103;  Goddard  v.  Coffin, 
Davies,  381 ;  Ram,  Legal  Judgment,  §  18,  p.  11. 

Our  argument  against  the  validity  of  decrees 
of  the  Supreme  Court  of  the  United  States,  ren- 
dered by  a  divided  court,  may  be  comprehen- 
sively stated  thus: 

As  the  Constitution  vests  appellant  jurisdic- 
tion in  the  Supreme  Court,  under  such  regula- 
tions as  Congress  shall  make,  and  as  Congress, 
by  the  Act  of  March  3,  1803,  authorizing  ap- 
peals, provides  that  "The  said  Supreme  Court 
shall  be,  and  hereby  is,  authorized  and  required 
to  receive,  hear  and  determine  such  appeals"  (2 
Stat,  at  L.  244),  the  court  cannot  determine  a 
cause  except  oy  the  judgment  of  a  majority  of 
the  judges  hearing  it;  and,  therefore,  a  decree 
by  a  divided  court  has  no  legal  validity,  and 
is  the  same  thing  in  law  as  no  decree. 

1.  This  court,  upon  appeal,  must  determine 
such  appeal.  A  decree  by  a  divided  court  is 
not  a  compliance  with  the  Acts  of  Congress. 

2.  A  decree  by  a  divided  court  is  an  abdica- 
tion of  the  appellate  power  and,  in  effect,  im- 
parts the  power  to  the  circuit  court. 

3.  The  reason  given  by  the  court  why  a  de- 
cree by  a  divided  court  has  the  effect  of  affirm- 
ing the  decree  below,  .as  stated  by  Chief  Justice 
Taney,  in  Brown  v.  Aspden,  14  How.  28,  is  as 
follows:  "The  motion  is  to  reverse.  If  that 
fails,  the  judgment  or  decree  necessarily  stands, 
and  must,  therefore,  be  affirmed."  This,  it  is 
respectfully  submitted,  is  founded  in  error.  The 
Constitution  and  the  Act  of  Congress  regulating 
appeals,  transfer  the  case  here  on  appeal  for  a 
bearing,  and  neither  in  fact  nor  in  law  is  any 
motion  made  here  to  reverse. 

Messrs.  B.  R.  Curtis,  J.  J.  Storrow,  and  E. 
Merwin,  for  appellees: 

It  may  be  conjectured  that  the  complainant 
will  attempt  to  found  an  argument  upon  the 
allegation  in  his  bill  that,  upon  the  appeal  from 
tlie  decree  of  this  court,  the  Supreme  Court  of 
the  United  States  was  divided  upon  the  ques- 
tion whether  the  decree  should  be  reversed  or 
not,  and,  therefore,  in  accordance  with  the 
usage  and  practice  of  said  court,  ordered  that 
the  decree  of  this  court  should  be  affirmed  with 
costs. 

It  is  a  sufficient  answer  that  precisely  this 
question  was  raised  in  the  Supreme  Judicial 
Court  of  Massachusetts,  by  the  complainant, 
and  that  it  was  then  adjudged  that,  notwith- 
standing said  alleged  fact,  said  decree  was  a  bar 
to  the  maintenance  of  any  further  controversy 
between  these  parties  respecting  this  land. 
And  no  ground  is  or  can  be  alleged  or  pretended 
to  avoid  the  effect  of  this  adjudication  upon 
this  issue.    Durant  v.  Essex  Co.  8  Allen,  103. 

The  decree  of  the  circuit  court  upon  the 
coming  down  of  the  mandate,  is  also  conclusive 
upon  him. 

The  point  is  untenable  even  if  open. 

Durant  v.  Essex  Co.  8  Allen,  103;  Wash. 
Bridge  Co.  v.  Stewart,  3  How.  424;  The  Ante- 
lope, 10  Wheat.  66;   Etting  v.  Bank  of  U.  S. 

II  Wheat.  59;  Silliman  v.  H.  R.  Bridge  Co. 
I  Black,  584,  17  L.  ed.  84. 
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it  is  not  the  decree  of  this  court,  but  of  the 
circuit  court,  that  is  a  bar.  That  decree  af- 
fected six  respondents:  as  to  the  Essex  Com- 
pany, it  simply  dismissed  the  bill  with  costs; 
as  to  the  three  others,  it  gave  certain  pecuniary 
relief,  and  ordered  that  relief  to  be  computed 
upon  principles  which  were  much  controverted 
by  the  parties.  All  these  questions  were  open 
upon  the  appeal ;  if  this  record  shows  that  there 
was  some  division  of  opinion,  it  does  not  show 
upon  what  points,  or  that  it  was  concerning  the 
rights  of  tnese  respondents,  the  only  matters 
now  in  question.  The  judgment  and  order  of 
the  court  are  expressed  in  the  mandate;  and 
they  are,  that  the  decree  below  be  affirmed. 
The  court  i^as  not  divided  upon  the  question 
of  entering  this  judgment  and  issuing  this 
order.  (This  court  does  not  enter  a  final  decree 
in  the  cause,  except  upon  reversal.) 

Act  1789,  ch.  20,  f  24,  U.  S.  Stat.  84. 

Upon  an  affirmance,  it  declares  that  the  de- 
cree of  the  circuit  court  shall  stand  affirmed, 
and  sends  down  a  mandate  with  that  direction, 
as  was  done  in  this  case.  Brown  v.  Aspden, 
14  How.  28. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  decree  dismissing  the  bill  in  the  former 
suit  in  the  Circuit  Court  of  the  United  States 
being  absolute  in  its  terms,  was  an  adjudica- 
tion of  the  merits  of  the  controversy,  and  con- 
stitutes a  bar  to  any  further  litigation  of  the 
same  subject  between  the  same  parties.  A  de- 
cree of  that  kind,  unless  made  l^cause  of  some 
defect  in  the  pleadings,  or  for  want  of  jurisdic- 
tion, or  because  the  complainant  has  an  ade- 
quate remedy  at  law,  or  upon  some  other 
ground  which  does  not  go  to  the  merits,  is  a 
final  determination.  Where  words  of  qualifica- 
tion, such  as  "without  prejudice,"  or  other 
terms  indicating  a  right  or  privilege  to  take 
further  legal  proceedings  on  the  subject,  do 
not  accompany  the  decree,  it  is  presumed  to  be 
rendered  on  the  merits.  Walden  v.  Bodley,  14 
Pet.  156;  Hughes  v.  U.  S.  4  Wall.  237,  18 
L.  ed.  326;  Bigelow  v.  Winsor,  1  Gray,  301; 
Foote  V.  Gibbs,  1  Gray,  412. 

Accordingly,  it  is  the  general  practice  in  this 
country  and  in  England,  when  a  bill  in  equity 
is  dismissed  without  a  consideration  of  the 
merits,  for  the  court  to  express  in  its  decree 
no*]  'that  the  dismissal  is  without  prejudice. 
The  omission  of  the  qualification  in  a  proper 
case  will  be  corrected  by  this  court  on  appeal. 
Lindsay  v.  Lynch,  2  Sch.  &  Lef.  10;  Woollam  v. 
Heam,  7  Ves.  222;  Stevens  v.  Guppy,  3  Russ. 
185;  Sewall  ▼.  Eastern  R.  Co.  9  Cush.  13; 
Miles  V.  Caldwell,  2  Wall.  45,  17  L.  ed.  759; 
Cameal  v.  Banks,  10  Wheat.  192;  Dandridge  v. 
Washinjfton,  2  Pet.  378;  Peirsoll  v.  Elliott,  6 
Pet.  ICO;  Gaylord  ▼.  Kelshaw,  1  Wall.  83,  17 
L.  ed.  612;  Barney  v.  Baltimore,  6  Wall.  289, 18 
L.  ed.  829;  Hobson  v.  McArthur,  16  Pet.  196. 

In  the  case  in  the  circuit  court  we  are  not 
left  to  conjectures  or  to  presumptions  as  to 
what  was  intended  by  the  decree.  The  plea  of 
the  defendants  avers  that  testimony  was  taken 
on  both  sides,  and  that  the  case  was  heard  on 
its  merits,  and  argtied  by  counsel.  And  when 
the  mandate  of  this  court  was  filed,  the  com- 
plainant .  moved  for  leave  to  discontinue  the 
suit,   or  that   the   bill   be  dismissed   without 


Srejudice;  but  the  motion  was  denied  and  the 
ecree  was  affirmed. 

There  is  nothing  in  the  fact  that  the  judges 
of  this  court  were  divided  in  opinion  upon  the 
question  whether  the  decree  should  be  reversed 
or  not  and,  therefore,  ordered  an  affirmance 
of  the  decree  of  the  court  below.  The  judg- 
ment of  affirmance  was  the  judgment  of  the 
entire  court.  The  division  of  opinion  between 
the  judges  was  the  reason  for  the  entry  of  that 
judgment;  but  the  reason  is  no  part  of  the 
judgment  itself. 

It  has  long  been  the  doctrine  in  this  country 
and  in  England,  where  courts  consist  of  several 
members,  that  no  affirmative  action  can  be  had 
in  a  cause  where  the  judges  are  equally  divided 
in  opinion  as  to  the  judgment  to  be  rendered 
or  order  to  be  made.  If  affirmative  action  is 
necessary  for  the  further  progress  of  the  cause, 
the  division  operates  as  a  stay  of  proceedings. 
If  the  affirmative  action  sought  is  to  set  aside 
or  modify  an  existing  judgment  or  order,  the 
division  operates  as  a  denial  of  the  application, 
and  the  judgment,  or  order,  stands  in  full  force, 
to  be  carried  into  effect  by  the  ordinary  means. 

Thus,  in  Iveson  ▼.  Moore,  1  Salk.  15,  and  1 
Ld.  Raym.  496,  a  verdict  was  rendered  for 
the  'plaintiff,  and  according  to  the  prac-  [*ixi 
tice  prevailing  in  the  English  courts,  a  rule  was 
entered  for  judgment  nisi.  Afterwards  a  rule 
was  obtained  that  the  judgment  should  be  arrest- 
ed nisi — that  is,  unless  cause  be  shown  against 
the  arrest.  On  motion  to  discharge  this  latter 
rule  the  judges  were  equally  divided,  and  no 
order  could  be  made.  But  the  court  said,  if  *'it 
had  been  divided  on  the  first  motion  (that  is, 
the  motion  against  the  judgment  under  the  gen- 
eral rule),. the  plaintiff  might  have  entered 
judgment;  but  now  this  rule  (in  arrest)  must 
stand  or  be  discharged,  and  discharged  it  can- 
not be,  for  the  court  is  equally  divided."  The 
inability  of  the  court,  from  the  division,  to  take 
affirmative  action,  would  have  allowed  the 
plaintiff  to  enter  his  judgment  under  the  gen- 
eral rule  if  no  order  in  arrest  has  been  made; 
but  that  being  made,  the  position  of  the  parties 
was  changed. 

In  Chapman  v.  Lamphire,  3  Mod.  165,  tjie 
plaintiff  obtained  a  verdict,  upon  which  the 
usual  rule  was  entered  for  judgment  nisi,  in 
accordance  with  the  established  practice.  A 
motion  was  then  made  for  the  arrest  of  the 
judgment,  and  it  is  reported  that  "the  judges 
were  divided  in  opinion,  two  against  two,  and 
so  the  plaintiff  had  his  judgment,  there  being 
no  rule  made  to  stay  it,  so  that  he  had  his  judg- 
ment upon  his  general  rule  for  judgment;  but  if 
it  had  been  upon  a  demurrer  or  special  verdict, 
then  it  would  have  been  adjourned  to  the 
Exchequer  Chamber." 

By  a  law  of  England,  passed  as  long  Ago  as 
14  Edward  III.,  if  the  judges  of  the  King's 
Bench;  or  Common  Pleas,  are  equally  divided, 
the  case  is  to  be  adjourned  to  the  Exchequer 
Chamber,  and  be  there  argued  before  all  the 
justices  of  England.  If  these  are  equally  di- 
vided, it  is  to  be  determined  at  the  next  Parlia- 
ment by  a  prelate,  two  earls,  and  two  barons, 
with  the  advice  of  the  Lords  Chancellor  and 
Treasurer,  the  Judges,  and  other  of  the  King's 
Ck)uncil.    Com.  Dig.  title  Court,  D.  6 ;  Co.  Litt. 
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In  the  ease  of  the  special  verdict,  affirmative 
action  would  be  required  to  enter  judgment, 
iia*]  which  would  be  impossible  •from  the 
division  of  the  judges.  But  in  the  case  of  the 
demurrer,  the  effect  of  a  division  would  de- 
pend, we  think,  upon  the  rules  of  practice  estab- 
lished in  such  cases,  for  in  the  absence  of  a  set- 
tled practice  or  general  rule  of  court  upon  the 
subject,  the  judges  disagreeing  as  to  the  de- 
murrer might  disagree  also  as  to  the  effect  of 
their  inability  to  decide  it,  as  was  the  fact  in 
this  court  in  the  case  between  the  Common- 
wealth of  Virginia  and  West  Virginia,  argued 
upon  demurrer  to  the  bill  at  the  last  term. 

In  cases  of  appeal  or  writ  of  error  in  this 
court,  the  appellant  or  plaintiff  in  error  is  al- 
ways the  movine  party.  It  is  affirmative  ac- 
tion which  he  asks.  The  question  presented  is, 
shall  the  judgment,  nr  decree,  be  reversed?  If 
the  judges  are  divided,  the  reversal  cannot  be 
had,  for  no  order  can  be  made.  The  judgment 
of  the  court  below,  therefore,  stands  in  full 
force.  It  is,  indeed,  the  settled  practice  in  such 
case  to  enter  a  judgment  of  affirmance;  but 
this  is  only  the  most  convenient  mode  of  ex- 
pre^.Hing  the  fact  that  the  cause  is  finally  dis- 
posed of  in  conformity  with  the  action  of  the 
court  below,  and  that  that  court  can  proceed  to 
enforce  its  judgment.  The  legal  effect  would  be 
the  same  if  the  appeal,  or  writ  of  error,  were 
dismissed. 

The  Antelope,  10  Wheat.  66,  and  Etting  v. 
Bk.  of  the  U.  S.  11  Wheat.  59,  are  cases  where 
the  decisions  of  the  court  below,  or  some  part 
of  them,  were  affirmed  upon  a  division  of  the 
judges,  and  a  term  seldom  passes  in  which 
there  are  not  several  cases  disposed  of  in  this 
way.  In  Brown  v.  Aspden,  14  How.  28,  Chief 
Justice  Taney  ob8er%*ed  that  there  was  no  differ- 
ence between  a  decree  in  chancery  and  a  judg- 
Dient  at  law  as  to  its  affirmance  on  a  division 
of  the  court.  ''In  both  cases,''  he  said,  "tne 
motion  is  to  reverse,  and  if  that  fails,  the  judg- 
ment, or  decree,  necessarily  stands.*' 

it  is  also  the  practice  of  the  Exchequer 
Chamber  in  England  to  afTirm  the  judgment 
of  the  court  below,  brought  before  it  on  a  writ 
of  error,  when  the  judges  are  equally  divided. 
Where  a  case  is  adjourned  to  that  court,  under 
113*]  the  •SUtute  of  14  Edward  III.,  upon  a 
division  of  the  judges  of  the  court  below,  the 
practice,  as  we  have  stated,  is  different.  But 
on  writs  of  error  it  is  similar  to  that  followed 
by  this  court.  Such,  also,  is  the  practice  of  the 
House  of  Lords  when  sitting  as  a  court  of  ap- 
peals. It  is  said  that  this  practice  depends 
upon  the  manner  in  which  the  Lords  put  the 
question  which  is  always  in  this  form:  Shall 
this  judgment  or  decree  be  reversed?  But  that 
is  the  question  in  all  appellate  courts,  and  the 
particular  manner  in  which  the  question  is 
stated,  cannot  change  the  rule  of  law  on  the 
subject. 

The  statement  which  always  accompanies  the 
judpnent  in  such  case,  that  it  is  rendered  by  a 
divided  court,  is  only  intended  to  show  that 
there  was  a  division  among  the  judges  upon  the 
questions  of  law  or  fact  involved,  not  that 
there  was  any  disagreement  as  to  the  judgment 
to  be  entered  upon  such  division.  It  ser>€S  to 
explain  the  absence  of  any  opinion  in  the  cause, 
and  |>revents  the  decision  from  becoming  an 
authority  for  other  cases  of  like  character.  But 
2  Wall. 


the  judgment  is  as  conclusive  and  binding  in 
every  respect  upon  the  parties  as  if  rendered 
upon  the  concurrence  of  all  the  judges  upon 
every  question  involved  in  the  case. 
Judgment  affirmed. 


WILLIAM  O.  BROWN,  Appt., 

V. 

JAMES  R.  SLANSON,  Claimant  of  the  Bark 

A.  P.  Nichols; 

and 

THE     PHCENIX     INSURANCE   COMPANY, 

Appt., 

V. 

JAMES  R.  SLANSON,  Claimant  of  the  Bark 

(See  S.  C.  "The  Nichols,"  7  Wall.  656-666.) 

Rule  of  navigation  of  sailing  vessels  meeting 
— meeting  end  on,  what  is — ^when  rule  has  no 
application — nearly  end  on,  meaning  of — 
variation — ^mistakes  in  moments  of  peril,  ef- 
fect of. 

If  two  sailing  ships  are  meeting  end  oo,  or 
nearly  end  on.  so  as  to  involve  risk  of  collision, 
the  helms  of  both  should  be  pnt  to  port,  so  that 
each  may  pass  on  the  port  side  of  toe  other. 

Sailing  snips  are  meeting  end  on  when  they  are 
approaching  each  other  from  opposite  directions, 
or  on  such  parallel  lines  as  involve  risk  of  col- 
lision on  account  of  their  proximity. 

Where  vessels  approaching  are  yet  so  distant 
from  each  other  and  where  the  lines  of  approach 
though  parallel,  are  so  far  apart  as  not  to  Involve 
risk  of  collision,  that  rale  of  navigation  has  no 
application  to  the  case. 

The  phrase  "nearly  end  on**  includes  cases 
where  two  sailing  ships  are  approaching  from 
nearly  opposite  directions,  or  on  lines  of  approach 
substantially  parallel  and  so  near  to  each  otner  as 
to  involve  risk  of  collision. 

Where  the  variation  from  opposite  directions, 
or  from  parallel  lines  did  not  exceed  half  a  point 
by  the  compass,  it  Is  withtn  the  rule. 

Mistakes  committed  in  moments  of  peril  and 
excitement,  when  produced  bv  the  mismanagement 
of  those  In  charge  of  the  other  vessel,  do  not  re- 
lieve the  vessel  causing  the  collision  from  the  pay- 
ment of  foil  damages  to  the  Injured  vessel. 

[No.  73,  74.] 

Argued  Feh.  4,  1869.      Decided  Feb.  22,  1869. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  New 
York. 

The  libels  in  this  case  were  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  New  York,  by  the  appellants,  to 
recover  damages  resulting  from  a  collision.  The 
court  found  for  the  libelants,  and  entered  de- 
crees allowing  Brown  $17,101.27,  and  the  In- 
surance Company  $9,978.46.  The  court  below 
having  reversed  these  decrees  on  appeals,  the 
libelants  took  appeals  to  this  court. 

A  further  statement  appeared  in  the  opinion 
of  the  court. 

Mr.  George  B.  Hibbard,  for  appellants: 

1.  The  appellants  claim  (in  accordance  with 
the  decision  of  the  district  court)  that  the  case 
must  be  governed  by  articles  12  and  18  of  the 
Act  of  Congress,  to  prevent  collisions,  and  not 
by  art  11,  as  was  decided  by  the  circuit  court. 

13  Stat,  at  L.  60. 

Upon  authority  it  is   virtually  established 

NoTB. — Collision,  rights  of  steam  and  sailing 
vessels  with  reference  to  each  other,  and  in  pasit- 
Inir  and  meeting — see  notes,  13  L.  ed.  U.  8.  537 ; 

14  L.  ed.  U.  8.  68;  41  L.  ed.  U.  8.  1063. 
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that  the  11th  article  did  not  apply  when  the 
vessels  were  so  fur  apart  as  these  were  when 
they  made  each  other. 

The  Monticello,  17  How.  162,  15  L.  ed.  68; 
The  N.  Y.  &  L.  U.  S.  M.  S.  Co.  v.  Rumball, 
21  How.  372,  16  L.  ed.  144. 

2.  As  the  case  must  be  governed  by  articles 
12  and  18,  it  of  necessity  follows  that  the  Brown 
was  under  no  obligation  to  port — she  must  take 
the  proper  steps  to  keep  out  of  the  way,  and 
The  Nichols  must  keep  her  course,  so  that  The 
Brown  could  keep  out  of  the  way;  and  to  en- 
able The  Brown  to  do  this,  she  could  either 
port  or  starboard,  as  the  district  court  has 
decided. 

3.  The  counsel  for  The  Nichols,  upon  the 
trial,  insisted  that  the  burden  of  proof  was  on 
The  Brown  to  show  that  the  collision  was  the 
fault  of  The  Nichols.  This  may  be  so  up  to  the 
point  of  showing  The  Nichols'  change  of  course. 
But  when  that  important,  most  fatal  fault  is 
shown,  then  upon  the  same  reasoning  the  bur- 
tlen  changes  place.  It  is  incumbent  on  Tlie 
Nichols  to  sliow  that  the  collision  would  have 
happened  h.id  she  not  committed  this  fault. 
This  cannot  be  shown.  It  was  the  very  fault 
that  produced  the  collision. 

Lowndes,  Col.  88;  The  Lion,  1  Sprague,  40; 
The  Anita,  Newberry,  492. 

4.  But,  should  it  be  determined  that  the  de- 
cision of  the  circuit  court  is  right  and  article 
11  of  the  Act  of  Congress  governs  the  case,  it 
follows  beyond  all  possible  question  that  the 
damages  should  be  divided. 

Mr.  John  Ganson,  for  appellee: 

The  libelants  must  show  affirmatively  that 
the  collision  is  not  attributable  to  any  depar- 
ture from  the  ordinary  rules  of  navigation. 
They  must  also  show  that  the  intention  to 
pass  was  manifested  early  to  the  approaching 
vessel,  by  a  distinct  and  marked  change  of 
course,  so  that,  those  in  charge  of  the  approach- 
ing vessel  should  not  be  thrown  into  doubt  as 
to  the  intention,  and  would  have  ample  time  to 
maneuver  their  own  vessel  with  deliberation  and 
safety. 

If  the  change  is  made  under  such  circum- 
stances as  not  to  allow  ample  time  for  thought- 
ful action  on  the  part  of  those  in  conmiand  of 
approaching  vessels,  and  a  collision  occurs  even 
from  an  injudicious  order,  the  vessel  making 
the  change  must  suffer  the  consequences. 

X.  Y.  etc.  v.  Rumball,  21  How.  372,  16  L.  ed. 
144;  The  Genesee  Chief,  12  How.  461;  The 
Northern  Indiana,  3  Blatchf.  C.  C.  100;  The 
Ottawa,  3  Wall.  268,  18  L.  ed.  165;  Bentley  v. 
Coyne,  4  Wall.  509,  18  L.  ed.  457. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Controversies  growing  out  of  collisions  be- 
tween ships  on  navigable  waters  are,  in  general, 
of  easy  solution  in  cases  where  the  facts  are 
agreed,  or  where  there  is  no  material  conflict  in 
the  testimony  of  the  witnesses.  Few  cases, 
however,  find  their  way  into  the  tribunals  of 
justice  where  the  witnesses  examined  in  the 
case  concur  either  as  to  which  vessel  was  in 
fault,  or  as  to  the  circumstances  attending  the 
collision.  On  the  contrary,  such  investigations 
are  almost  always  complicated  and  embarrassed 
with  conflicting  testimony,  and  sometimes  to 
such  an  extent  that  it  is  exceedingly  difficult 
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to  form  any  satisfactory  conclusion  upon   the 
merits. 

Some  of  the  causes  which  promote  such  cjn- 
trariety  of  recollection  are,  that  the  moment 
when  the  collision  occurs  is  necessarily  oni:  r.f 
alarm  and,  frequently,  of  consternation;  ond 
also  because  the  disaster  is  seldom  witnessteil 
with  much  care  by  any  person  other  than  those 
on  board  the  respective  vessels,  and  all  exper- 
ience shows  that  they  are  quite  too  to 
see  fault  in  the  navigation  of  the  other  vessel, 
more  readily  than  in  that  vessel  to  which  they 
belong.  Where  such  conflict  exists  the  inquiry 
is  very  perplexing,  'and  the  difficulty  can  ['eea 
only  be  overcome  in  a  satisfactory  manner  by  a 
critical  analysis  of  the  testimony,  and  a  careful 
comparison  of  the  respective  conflicting  state- 
ments of  the  witnesses  with  the  undisputed  or 
well  established  facts  and  circumstances  de- 
veloped in  the  testimony. 

Decrees  of  an  entirely  opposite  character 
were  rendered  in  this  case  in  the  district  and 
circuit  courts,  obviously  on  account  of  differ- 
ences of  opinion  produced  by  the  conflicting 
character  of  the  testimony,  and  the  appellants 
now  set  up  a  theory  difTerent  from  either  of 
those  adopted  in  the  courts  below,  and  it  must 
be  admitted  that  it  finds  some  support  in  the 
evidence  exliibited  in  the  transcript. 

In  the  investigation  of  such  a  case  the  first 
step  is  to  ascertain  the  facts  material  to  the 
issue  involved  in  the  pleadings,  but  in  accom- 
plishing that  purpose,  in  this  case,  it  is  not 
deemed  necessary  to  enter  much  into  the  de- 
tails of  the  testimony,  as  any  such  discussion 
would  not  benefit  the  parties  nor  anyone  else 
not  possessed  of  the  entire  record.  Views  of 
the  district  court  were  that  The  Nichols  was 
in  fault,  but  the  circuit  court  was  of  a  different 
opinion,  and  reversed  the  decree  and  dismissed 
th«  libel.  Appeal  was. taken  by  the  libelant 
from  that  decree  of  the  circuit  court  to  this 
court.  Succinctly  stated,  the  material  facts  of 
the  case,  as  they  appear  to  the  court,  are  as 
follows : 

Heavily  laden  with  coal  and  iron,  the  schoon- 
er William  0.  Brown  was  bound  up  Lake  Erie, 
on  a  voyage  from  Buffalo  to  Chicago.  Her 
course  was  west  by  north,  and  when  the  col- 
lision occurred  she  was  about  half  way  between 
Little*s  Point  and  Bar  Point,  and  about  one 
and  a  half  miles  from  the  Canada  shore.  State- 
ment as  to  the  voyage  of  the  bark  A.  P.  Nichols 
is,  that  she  came  out  from  Detroit  River  early 
in  the  evening  before  the  collision,  and  that 
she  was  bound  down  the  lake  for  Buffalo  laden 
with  a  full  cargo  of  corn.  Undisputed  fact  is, 
that  she  was  heading  east  by  south,  half  south, 
and  that  she,  as  well  as  the  schooner,  had  com- 
petent lookouts  properly  stationed  on  the  ves- 
sel. Both  vessels  also  showed  good  lights, 
as  required  by  law,  and  they  were  well  manned 
and  equipped.  Prior  to  their  arrival  at  the 
place  •  where  the  collision  occurred,  they  [*663 
had  met  with  no  difficulty,  and  they  had  fair 
weather  and  a  good  breeze  from  the  northeast, 
not  exceeding  six  or  seven  knots,  and  the  speed 
of  the  respective  vessels  was  about  six  miles 
an  hour.  Parties  agree  that  the  time  and  place 
of  the  collision  is  truly  alleged  in  the  libel,  and 
there  is  neither  fact  nor  circumstance  in  the 
case  to  warrant  the  conclusion  that  it  was  the 
result  of  any  other  cause  than  faulty  naviga- 
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lion.  Inexcusable  as  the  disaster  was,  the  prin- 
cipal question  is,  which  vessel  was  in  fault? 
When  the  vessels  came  together  they  had  suffi- 
cient sea  room,  and  they  were  both  under  full 
sail.  The  schooner  had  the  wind  free,  and  on 
her  starboard  side,  but  the  bark  was  close 
hauled,  with  the  wind  on  her  port  side.  They 
were  <m  lines  which  diverged  not  more  than 
half  a  point,  and  which,  in  an  event,  if  they 
continued  their  respective  courses,  would  bring 
them  into  collision.  Obliged  to  change  their 
course  or  collide,  the  true  inquiry  is,  what 
should  have  been  done?  Clear  weight  of  the 
evidence  is,  that  each  vessel  was  seen  from  the 
deck  of  the  other,  about  the  same  time,  when 
they  were  some  two  or  three  miles  apart,  and 
as  they  were  approaching  each  other  from  near- 
ly opposite  directions,  it  is  quite  clear,  under 
the  regulations  enacted  by  Congress,  that  the 
helms  of  both  should  have  been  put  to  port,  so 
that  each  might  have  passed  on  the  port  side 
of  the  other,  unless  the  distance  between  them, 
at  that  precise  time,  was  so  great  as  not  to  in- 
volve risk  of  collision.  Rules  of  navigation  are 
obligatory  upon  vessels  approaching  each  other, 
from  the  time  the  necessity  for  precaution  be- 
gins, and  continue  to  be  applicable  as  the  ves- 
sels advance,  so  long  as  the  means  and  oppor- 
tunity to  avoid  the  danger  remain.  !Mail  Steam- 
ship Co.  T.  Rumball,  21  How.  384,  16  L.  ed. 
148:  The  Ericsson,  Swab,  Adm.  38;  Lowndes, 
Collision,  24. 

When  the  two  vessels  made  each  other  it  was 
the  mate's  watch  on  board  The  Nichols,  and  he 
had  command  of  her  deck.  His  first  order  to 
the  man  at  the  wheel  was  to  keep  her  off  a 
little,  so  as  to  give  the  vessel  ahead  a  good  full ; 
but  as  the  vessels  advanced,  seeing  that  there 
wa^  danger  of  coUison,  he  gave  the  order  to 
664*]  put  the  helm  ''hard  up  and  keep  *her 
right  off"  which,  under  the  circumstances,  was 
fquivalent  to  the  order  to  port  the  helm,  as  the 
helmsman  stands  on  the  weather  side  of  the 
wheel  and,  consequently,  the  effect  of  the  order 
"hard  up,"  when  executed,  was  to  bring  the 
helm  to  port,  and  turn  the  prow  of  the  vessel 
to  the  leeward. 

Before  remarking  further  as  to  the  move- 
ments of  the  bark,  it  becomes  necessary  to  as- 
certain what  was  done  on  board  the  schooner, 
as  she  was  approaching  from  nearly  the  oppo- 
site direction,  at  about  the  same  speed.  Her 
master  admits  that  he  saw  both  side  lights  of 
the  other  vessel  at  the  same  time,  and  he  testi- 
fies that  he  immediately  ordered  the  helm  of 
his  vessel  to  be  put  to  stiarboard.  Plain  effect  of 
tiiat  order,  when  executed,  was  to  turn  the 
prow  of  the  vessel  to  the  leeward,  instead  of 
hugiging  the  wind  closer,  as  she  should  have 
done,  to  avoid  a  collision. 

Article  eleven  of  the  regulations  enacted  by 
Congress  provides  that  if  two  sailing  ships  are 
meeting  end  on,  or  nearly  end  on,  so  as  to  in- 
volve risk  of  collision,  the  helms  of  both  shall 
be  put  to  port,  so  that  each  may  pass  on  the 
port  side  of  the  other. 

Sailing  ships  are  meeting  end  on  within  the 
meaning  of  that  provision  when  they  are  ap- 
proaching each  other  from  opposite  directions, 
or  on  such  parallel  lines  as  involve  risk  of 
follision  on  account  of  their  proximity,  and 
when  the  vessels  have  advanced  so  near  to  each 
other  that  the  necessity  for  precaution  to  pre- 
vent such  a  disaster  begins,  which  cannot  be 
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precisely  defined,  as  it  must  always  depend,  to 
a  certain  extent,  upon  the  state  of  the  naviga- 
tion and  the  circumstances  surrounding  the  oc* 
casion. 

Where  vessels  approaching  are  yet  so  distant 
from  each  other,  or  where  the  lines  of  approach, 
though  parallel,  are  so  far  apart  as  not  to  in* 
Vohe  risk  of  collision,  that  rule  of  navigation 
has  no  application  to  the  case. 

Much  greater  difHculty  will  arise  in  any  at- 
tempt to  define,  with  technical  accurac}*,  the 
phrase  "nearly  end  on,"  as  the  language^  itself 
is  in  terms  somewhat  indefinite.  Such  attempts 
have  been  made  in  the  English  Admiralty  Court 
but  without  much  practical  success.  "Nearly 
end  on,"  as  the  'phrase  is  employed  in  [*665 
that  article,  may  doubtless  be  construed  to  in- 
clude cases  where  two  sailing  ships  are  ap- 
proaching from  nearly  opposite  directions,  or  on 
lines  of  approach  substantially  parallel,  and  so 
near  to  each  other  as  to  involve  risk  of  colli- 
sion; but  the  application  of  the  rule  must  also 
be  considered  as  subject  to  the  same  limitations 
and  qualifications  as  the  preceding  phrase  in  the 
same  article.  Decided  cases  may  be  found  in 
the  English  admiralty  reports  where  the  at- 
tempt is  made  to  define,  with  precision,  how 
great  the  variation  may  be  from  opposite  direc- 
tions, or  from  parallel  lines,  and  the  case  still 
be  within  the  eleventh  article;  but  the  present 
case  does  not  necessarily  involve  that  inquiry, 
as  the  variation,  in  any  view  of  the  evidence, 
did  not  exceed  half  a  point  by-  the  compass, 
which  is  clearly  insufiicient  to  take  the  case  out 
of  the  operation  of  that  article.  Holt's  Rule  of 
the  Road,  pp.  64,  70,  154. 

Argument  for  the  appellant  is,  that  the  dis- 
tance between  the  two  vessels  was  so  great 
when  the  helm  of  the  schooner  was  put  to  star- 
board that  it  cannot  be  considered  as  a  fault 
and  such,  it  seems,  was  the  opinion  of  the  dis- 
trict judge;  but  the  proposition,  in  view  of  the 
circumstances,  cannot  be  sustained,  as  it  was  in 
the  night  time,  and  the  combined  speed  of  the 
two  vessels  was  at  least  twelve  miles  an  hour, 
and  none  of  the  witnesses  pretend  that  more 
than  ten  or  fifteen  minutes  elaps<*d  after  the 
second  order  of  the  master  of  the  schooner  was 
given,  to  put  the  helm  hard  up,  before  the 
collision  took  place. 

Strong  doubts  are  entertained  whether  the 
effect  of  the  first  mistake  made  by  the  schooner 
would  have  caused  a  collision  if  she  had  then 
kept  her  course;  but  the  second  order  to  put' 
the  helm  hard  up,  was  fatal  as  the  schooner 
then  fell  off  even  faster  than  the  bark,  and  the 
collision  became  inevitable.  Particular  descrip- 
tion of  the  effect  of  that  movement  need  not  be 
given,  except  to  say  that  it  brought  the  schoon- 
er directly  across  the  bows  of  the  bark.  Con- 
firmation of  this  view  is  derived  from  the  con- 
ceded fact,  that  the  schooner  was  struck  by  the 
stem  of  the  bark  on  'her  starboard  quar-  [*666 
ter.  The  effect  of  the  blow  was  that  she  sunk 
and,  with  her  cargo,  became  a  total  loss. 

Remaining  proposition  of  the  appellant  is, 
that  the  bark  is  also  in  fault,  because  her  helm, 
just  before  the  collision  occurred,  was  put  to 
starboard;  but  it  is  clear  that  the  error,  if  it 
was  one  in  that  emergency,  was  produced  by 
the  impending  peril,  which  is  justly  chargeable 
to  those  having  the  control  and  management  of 
the  other  vessel.  Mistakes  committed  in  such 
moments  of  peril  and  excitement,  when   pro- 
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duced  by  the  mismanagement  of  those  in  charge 
of  the  other  vessel,  are  not  of  a  character  to  re- 
lieve the  vessel  causing  the  collision  from  the 
payment  of  full  damages  to  the  injured  vessel. 

Appeal  was  taken  to  this  court  at  the  same 
time  from  the  decree  of  the  court  below,  in  the 
case  of  Phoenix  Ins.  Co.  v.  Slanson,  claimant, 
etc.  and  the  two  cases  were  argued  here  to-' 
gether,  as  the  parties  conceded  that  they  de- 
pend upon  the  same  facts.  All  the  testimony 
was  taken  in  the  first  case,  and  the  stipulation 
of  the  parties  is,  that  it  should  be  regarded  as 
also  taken  in  the  other,  and  that  both  cases 
should  be  heard  at  the  same  time.  Libelants  in 
this  case  were  insurers  of  the  tergo,  and  having 
paid  the  loss  to  the  owner,  they  claimed  that 
they  were  subrogated  to  his  rights  and  inter- 
ests, and  that,  by  reason  thereof,  they  had  a 
lien  upon  the  bark  for  the  amount  which  they 
paid  to  the  owner  of  the  carpo.  Evidently  the 
appeal  is  disix)sed  of  by  the  opinion  in  the  other 
case. 

Decrees  affirmed. 
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THE  COUNTY  OP  LEE,  Plflf.  in  Err., 

V. 

EVANS   ROGERS. 
(See  S.  C.  7  Wall.  181-188.) 

Gelpcke  v.   Dubuque,  affirmed — effect  of  Iowa 

Act  on  bonds. 

This  court  affirms  Its  decision  lo  Gelpcke  v. 
Dubuque.  17  L.  ed.  519.  in  ret;ard  to  bonds  insued 
to  railroad  companies. 

By  the  Iowa  Act  of  .Tan.  19,  1857,  Irregularities 
In  such  bonds  were  cured,  and  the  bonds  already 
Issued  were  declared  valid. 

[Mr.  Justice  Miller  did  not  sit  in  this  cause.] 

[No.  413.] 
Submitted  Feb.  11,  1869.    Decided  Mar.  1,  1869. 

N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

The  action  was  brought  in  the  court  below  by 
the  defendant  in  error,  upon  certain  bonds  is- 
sued by  the  County  of  Lee,  Iowa.  The  action 
was  removed  to  the  Circuit  Court  for  the  Nor- 
thern District  of  Illinois.  A  motion  to  remand 
the  case  having  been  denied,  and  judgment 
given  for  the  plaintiff,  the  defendant  sued  out 
this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of 
the  court. 

•  Messrs.  Geo  W.  McCrary,  J.  M.  Casey,  and 
Francis  Semple,  for  plaintiffs  in  error : 

1.  The  County  is  not  liable  on  these  coupons, 
for  the  reason  that  there  was  no  le^l  power 
in  the  County  to  subscribe  for  such  stock,  and 
the  utter  want  of  authority  to  issue  said  bonds. 

2.  Prior  to  the  date  of  the  bonds  and  inter- 
est coupons,  certain  suits  were  instituted  in 
the  District  Court  of  Lee  County,  Iowa,  assail- 
ing the  validity  of  such  bonds  if  issued,  and 
claiming  that  the  county  judge,  who  was  then 
the  fiscal  agent  of  the  County,  should  be  en- 
joined from  issuing  such  bonds. 

The  courts  of  the  State  adjudged  such  bonds 
to  be  null  and  void,  and  the  collection  of  the 
•ame  was  perpetually  enjoined. 

Note. — Municipal  bonds  issued  In  aid  of  rail- 
roads—see notes,  33  L.  ed.  U.  8.  726;  37  L.  ed. 
U.  8.  145.  .  .        ^     ^ 

Statutes  leeallslne  or  validating  municipal  bonds 
—see  note,  27  L.RX  697. 
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We  would  most  respectfully  invite  the  atten- 
tion of  the  court  to  the  statutes  and  judicial 
decisions  of  our  Supreme  Court  in  regard  to 
the  emit  power  of  the  County  to  subscribe  stock 
and  bonds  to  aid  in  the  construction  of  rail- 
roads. 

Sec.  114  of  the  Code  of  Iowa,  1851 ;  Stokes  v. 
Scott  Co.  10  la.  166,  and  cases  there  cited; 
State  T.  Wapello  Co.  13  la.  389;  Myers  v. 
Johnson  Co.  14  la.  47:  ^fcMillan  v.  Boylrs,  14 
la.  107;  Rock  v.  Wallace.  14  la.  593;  Smith 
V.  Henry  Co.  15  la.  385;  Ten  Eyck.v.  Mayor  of 
Keokuk,  15  la.  486. 

Messrs.  Jas.  Grant  and  F.  A.  Dick,  for  de- 
fendants in  error. 

(See,  also,  arguments  in  the  following  case.) 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Illinois. 

The  case  is  this:  A  suit  was  brought  by 
Rogers  against  the  County  upon  several  bonds 
issued  by  it  to  the  Keokuk,  Mount  Pleasant 
&  Muscatine  R.  R.  Co.  to  collect  the  interest  or 
coupons  annexed. 

The  defense  set  up  is,  that  the  judge,  the 
fiscal  agent  of  the  County,  who  had  issued  the 
bond,  possessed  no  authority;  that  a  bill  had 
been  filed  by  McMillan  and  others  against  him, 
on  the  1st  October,  1856,  in  a  State  court,  be- 
fore any  bonds  were  issued;  and  such  proceed- 
ings were  had  that  he  was  enjoined  on  account 
of  irregularities  in  the  preliminary  proceed- 
ings, at  the  December  Term,  1856;  that  soon 
afterwards,  in  January,  1857,  the  Legislature 
passed  an  Act  confirming  and  legalizing  these 
proceedings;  that  a  second  bill  was  filed  by 
the  same  party  on  the  26th  February,  1859,  a 
year  after  this  Act  of  the  Legislature,  for  the 
purpose  of  having  the  Act  declared  void,  and 
also  the  bond,  which  in  the  meantime  had  been 
issued;  and  such  proceedings  were  had  tliat  a 
decree  was  rendered,  declaring  both  the  Act  and 
the  bonds  valid  and  binding.  This  was  on  the 
22d  June,  1858. 

A  third  bill  was  filed,  which  was  a  bill  of  re- 
view of  the  previous  case  on  the  28th  July, 
1860,  two  years  after  the  previous  decree,  and 
such  proceedings  were  had  that,  on  the  18th 
October,  1802,  a  decree  was  rendered  declaring 
the  Act  of  the  Legislature,  and  the  bond,  void 
and  of  no  effect. 

The  above  is  the  substance  of  the  answer 
and  amended  answer,  as  explained  by  the  ex- 
hibits annexed  to  them,  and  presents  the  case 
upon  which  the  rights  of  the  parties  must  be 
determined,  as  the  plaintiff  demurred  to  the 
answer. 

The  defense  is  placed,  by  the  learned  coun- 
sel for  the  defendant,  in  his  brief,  upon  two 
grounds : 

•1.  That  the  County  is  not  liable,  on  [•183 
the  bonds  or  coupons,  for  the  reason  there  was 
no  power  in  the  County  to  subscribe  for  the 
stock,  to  the  Railroad  Company,  or  to  issue  the 
bonds;  that  they  are  void,  as  against  the  Con- 
stitution and  Laws  of  the  State. 

II.  That  prior  to  the  date  of  the  bonds  and 
coupons,  certain  suits  were  instituted,  in  tlie 
District  Court  of  Lee  County,  impeaching  the 
validity  of  the  bonds,  it  issued,  and  chnri^in^ 
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that  they  would  constitute  ao  indebtedness 
•gainst  the  County,  and  claiming  that  the 
county  judge,  who  was  the  fiscal  ngent  of  the 
County,  should  be  enjoined  from  issuing  the 
bonds;  that  an  injunction  was  granted,  and 
that  the  bonds  were  issued,  lis  pendente,  and 
put  on  the  market,  with  full  notice  of  the  pen- 
dency of  the  suit;  that  this  suit  was  continu- 
ously and  successfully  prosecuted,  and  the 
courts  of  the  State  had  adjudged  the  bonds  to 
be  null  and  void,  and  the  collection  of  the  same 
peri>etually  enjoined. 

I.  As  to' the  power  of  authority  of  the  County 
to  sub??cribe  for  railroad  stock,  and  to  issue 
bond^  therefor. 

Much  the  largest  portion  of  the  brief  of  the 
counsel  is  devoted  to  a  very  able  discussion  of 
this  question.  But,  after  the  decision  of  this 
court  in  the  case  of  Gelpcke  v.  Dubuque,  1  Wall. 
176-223,  17  L.  ed.  r>20-531,  and  the  series  of 
ca.«es  following  it,  we  must  decline  a  re-exnmi- 
nation  of  the  question.  We  regret  the  differ- 
ence of  opinion  on  t!ie  subject  of  these  bonds, 
between  this  court  and  the  courts  of  the  State 
of  Iowa;  but  it  involves  a  principle  and  rule 
of  property,  in  our  opinion,  f40  just  and  so  es- 
sential to  the  protection  of  the  rights  of  the 
bona  fide  holder  of  this  class  of  securities,  tliat, 
however  much  we  may  respect  the  judgment  of 
those  differing  from  us,  we  cannot  give  up  our 
own.  That  difference,  as  we  understand  it, 
consists  in  this:  this  court  held,  in  Gelpcke  v. 
Dubuque,  that  bonds  issued  by  counties,  cities 
or  towns  in  Iowa,  to  railroad  companies,  for 
stock  in  said  companies,  and  which  said  bodies, 
at  the  time  the  bonds  were  issued,  were  held, 
184*]  by  the  settled  adjudications  of  the  'high- 
est courts  of  the  State,  to  possess  full  power, 
undpr  its  Constitution  and  Laws,  to  issue  the 
same,  are  ever  after  valid  and  binding  upon 
the  body  issuing  them,  in  the  hands  of  a  bona 
fide  holder.  Since  these  bonds  were  issued,  and 
in  the  hands  of  bona  fide  holders  for  value,  the 
courts  of  Iowa  have  reversed  their  previous 
decisions,  and  now  hold  that  these  bodies  pos- 
sess no  such  power  under  the  Constitution  and 
Laws  of  the  State,  and  hence  they  are  void, 
even  in  the  hands  of  the  bona  fide  holder.  The 
learned  and  elaborate  argument  of  the  counsel 
for  the  plaintiff  in  error,  in  this  case,  is  devot- 
ed to  the  support  of  these  more  recent  decisions, 
and  the  earnestness  and  care  with  which  he 
has  discussed  the  question,  which  series  of  cases 
shall  prevail,  leave  no  doubt  of  the  sincerity 
of  his  conviction.  But,  for  the  reasons  stated, 
we  must  respectfully  decline  following  him. 

II.  The  second  ground  of  defense  involves 
the  question  of  notice  to  the  plaintiff  below, 
or,  in  other  words,  the  effect  of  the  lis  pendens, 
as  claimed  by  the  counsel.  In  order  to  exam- 
ine this  branch  of  the  defense  understandingly, 
H  will  be  necessary  to  recur  for  a  few  moments, 
to  the  facta  as  they  appear  in  the  answer. 

The   first  suit,  by  McMillen  v.   Boylea  Co. 
'    Judge,  was  commenced  by  petition  or  bill,  Oc- 
tober, 1856,  and  terminated  in  a  decree  to  en- 
join the  defendant,  December  Term  thereafter. 

The  opinion  of  the  Supreme  Court,  in  this 
ease,  ia  in  the  record.  It  is  also  reported  in 
3  Iowa,  311.  The  court  held,  the  election,  by 
the  voters  in  the  county,  undfr  the  direction  of 
he  county  judge,  to  have  been  irregular  in 
several  particulars,  as  not  being  in  conformity 
7  Wall.  U.  S.,  Book  19. 


to  the  Act  providing  for  a  submission  of  the 
question  of  subscribing  for  the  stock  and  issu- 
ing the  bonds.  At  this  time  it  does  not  appear 
that  any  stock  had  been  subscribed  for  or  oonds 
issued.  The  question  was  presented,  in  this 
case,  and  pressed  by  counsel  for  the  petitioner, 
whether  or  not  the  County  possessed  competent 
power  to  issue  the  bonds  under  the  Constitution 
and  Laws  of  the  State. 

•Judge  Stockton,  who  delivered  the  [*iSs 
opinion,  as  it  respects  this  question,  observed: 
"We  do  not  deem  it  expedient  or  necessary,  at 
the  present  time,  to  ^nter  into  an  examination 
of  the  other  questions  presented  and  discussed 
by  counsel.  Their  inherent  importance,  and  the 
great  interest  felt  in  their  decision  by  a  large 
portion  of  the  people  of  the  State,  admonish  us 
of  tlie  patient  study  and  deliberation  with 
which  their  investigation  must  be  attended. 
Another  reason,"  he  observes,  "which  has  had 
its  weight  with  us,  is,  it  is  understood  that  the 
questions  raised  have  been  pressed  upon,  and 
decided  by,  the  former  members  of  this  court, 
in  the  case  of  Dubuque  Co.  v.  D.  &  P.  R.  Co." 

Soon  after  this  decision,  the  Legislature  be- 
ing in  session,  an  Act  was  passed  to  cure  the 
defect  in  the  proceedings  before  the  county 
judge,  in  the  submission  of  the  question  to  the 
voters,  which  became  a  law  on  the  29th  Jan- 
uary, 1857.  This  Act  is  very  comprehensive. 
After  confirming  the  proceedings  in  the  1st 
section,  it  declares  that  "the  subscriptions  made 
by  said  County,  etc.  and  the  bonds  of  said  coun- 
ties, etc.  issued  in  pursuance  of  said  votes  and 
subscription,  or  hereafter  to  be  issued,  are  here- 
by declared  to  be  legal  and  valid;  and  that  all 
such  bonds  issued,  or  hereafter  to  be  issued, 
in  pursuance  of  such  votes  and  subscriptions 
shall  be  a  valid  lien  upon  the  taxable  property 
of  said  County,  etc." 

The  2d  section  is  equally  emphatic.  It  pro- 
vides, that  "the  county  judge,  etc.  or  other 
f>roper  authorities  of  said  County,  etc.  shall 
evy  and  collect  a  tax  to  meet  the  payment  of 
the  principal  and  interest  of  such  bonds;  and 
the  counties,  etc.,  shall  not  be  allowed  to  plead 
in  any  suit  brought  to  recover  the  principal 
or  interest  of  such  bonds,  that  th&  same  are 
usurious,  irregular,  or  invalid,  in  consequence  of 
the  informalities  cured  by  this  Act." 

The  3d  section  re-affirms  the  validity  of  all 
bonds  theretofore  issued  by  the  County,  and 
the  subscriptions  to  the  railroads,  notwith- 
standing any  informalities  or  irregularities  in 
the  submission  of  the  question  to  the  vote  of 
the  people. 

*A  second  suit  was  brought  by  peti-  r*z86 
tion  or  bill,  by  McMillen  and  others,  against  the 
judge  of  the  County,  on  the  26th  February, 
1858,  to  enjoin  him  from  levying  a.  tax,  and  to 
have  the  confirmatory  law  declared  to  be  un- 
constitutional, and  the  bonds  void.  This  suit 
was  commenced  more  than  a  year  after  the 
passage  of  the  Act;  and  such  proceedings  were 
had  therein,  that  the  District  Court  of  the 
County  of  Lee  dismissed  it;  and,  on  appeal,  this 
decree  was  affirmed  on  the  22d  June,  1858. 
The  opinion  of  the  court  is  in  the  record,  and 
is  also  reported  in  6  la.  391.  The  opinion  was 
delivered  by  Chief  Justice  Wright.  He  ob- 
serves, "The  power  of  a  county  to  take  stock  in 
a  company  organized  for  the  purpose  of  con- 
structing a  railroad,  or  other  public  improve- 
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ment,  through  the  same,  has  been  recognized 
by  a  majority  of  this  court  in  the  following 
cases."  He  then  refers  to  Dubuque  Co.  v.  D.  £ 
P.  R.  Co.  4  Greenl.  1 ;  Leech  v.  Bissell  Co.  Judge 
and  Clapp  v.  Cedar  Co.  6  la.  15,  and  Ring  v. 
Johnson,  decided  at  the  present  term,  6  la.  265. 
He  adds,  "while  I  have  never  concurred  in  this 
ruling,  and  still  deny  the  power,  yet  it  may 
now,  as  I  suppose,  be  regarded  as  settled."  He 
then  examines  the  question  whether  the  Legis- 
lature had  power  to  pass  the  Act  of  29th 
January,  1857;  and  whether  it  had  the  effect 
of  legalizing  the  vote  taken  in  Lee  County, 
and  comes  to  the  conclusion  that  the  Legisla- 
ture was  perfectly  competent  to  legalize  and 
make  valid  the  proceedings  before  the  county 
judge. 

This  decision  of  the  highest  court  of  the  State 
upon  the  power  of  the  County  to  issue  the 
bonds,  of  which  those  in  question  are  a  part, 
and  also  upon  the  power  of  the  Legislature  to 
confirm  the  irregularities  committed  in  the  pre- 
liminary steps  to  their  issue,  would  seem  to 
have  put  an  end  to  any  controversy  concerning 
them.  They '  have  the  sanction  of  both  the 
legislative  and  judicial  departments  of  the 
S&te.  Higher  authority  could  not  be  invoked 
in  their  favor.  If  the  holders  or  purchasers 
187*]  cannot  confide  in  these  sanctions  in  *part- 
ing  with  their  money,  they  may  well  despair 
of  any  safety  or  security  m  their  dealings  in 
them. 

Now,  what  is  the  answer  to  all  this  author- 
ity? 

On  the  28th  July,  18C0,  two  years  after  this 
judgment  aflirming  the  validity  of  the  bonds, 
a  petition  or  bill  of  review  was  filed  in  a  dis- 
trict court  for  the  purpose  of  obtaining  a  re- 
examination of  the  judgment;  and  such  pro- 
ceedings were  had,  that  on  the  18tb  October, 
1862,  the  Supreme  Court  adjudged  that  the 
bonds  and  coupons,  together  with  the  vote  of 
the  County  of  Lee,  by  which  it  is  claimed  they 
were  authorized  and  the  subscription  to  the 
stock  of  the  railroad  companies,  and  all  other 
acts  and  things  done  in  and  about  the  premises 
by  the  county  judge  and  his  predecessors  in 
office,  and*Uie  levy  of  taxes,  etc.,  are  all  unau- 
thorized by  law  and  utterly  void ;  and  that  the 
Act  of  the  Legislature  curing  or  attempting  to 
cure  the  irregularities  in  the  vote  of  the  County 
are  also  held  to  be  null  and  void.  This  case  is 
reported  in  14  la.  107.  It  is  due  to  the  learned 
counsel  for  the  plaintiff  in  error  to  say,  that  he 
does  not  put  this  branch  of  the  defense  on  the 
ground  that  the  last  decision  in  the  case  should 
prevail  over  the  prior  one  holding  the  bonds  to 
be  valid,  after  the  legislative  sanction;  but 
puts  it  on  this  ground  in  his  own  words,  name- 
iy:  "That  the  court  erred  in  sustaining  to  the 
demurrer  to  the  answer  and  amended  answer  of 
defendant,  in  so  far  as  they  set  up  the  pendency 
of  a  suit  to  cancel  said  bonds  at  the  time  of 
their  issue,  and  at  the  time  of  plaintiff's  pur- 
chase, and  which  suit  being  continuously  prose- 
cuted resulted  in  a  decree  declaring  invalid  the 
bonds." 

Now,  there  are  two  answers  to  this  ground  of 
defense:  first,  the  suit  brought  to  enjoin  the 
issuing  of  the  bonds  for  irregularities  in  the 
vote  of  the  County,  and  the  judnnent  enjoining 
the  judge  was  disposed  of  by  the  confirmatory 
Act  of  the  Legislature.  By  that  Act  the  irregu- 
x6a 


larities  were  cured,  and  the  bonds  already  Is- 
sued or  thereafter  to  be  issued  were  declared 
valid.  After  this  Act  notice  was  an  element  of 
no  importance.  The  suit  was  at  an  end.  The 
whole  foundation  on  which  it  rested  was  re- 
moved. This  was  so  regarded  *by  the  [*z88 
plaintiffs,  for  two  years  afterwards  they 
brought  a  second  suit  to  have  the  bonds  declared 
void  for  want  of  power  in  the  County  to  issue 
them;  and  also  tne  Act  of  the  Legislature  for 
the  want  of  power  to  confirm  the  irregularities 
in  the  vote.  The  decision  in  that  case,  how- 
ever, as  we  have  seen,  was  adverse  to  both  these 
propositions. 

In  the  second  place,  there  was  no  pending 
litigation  from  the  commencement  of  the  first 
suit  to  the  termination  of  the  last,  namely: 
from  the  15th  of  October,  1856,  to  the  18th  of 
October,  1862. 

There  were  three  distinct  and  independent 
suits,  with  an  interval  of  one  year  between  the 
first  and  second,  and  of  two  years  between  the 
second  and  third.  The  doctrine  of  lis  pendens, 
therefore,  has  no  application  to  the  case. 

This  case  was  removed  from  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Iowa  to  the  circuit  for  the  Northern  District 
of  Missouri,  under  the  Act  of  Congress  of  the 
2d  of  February,  1839,  and  a  question  had  been 
made  whether  this  Act  was  not  repealed  by  an 
Act  passed  March,  1863.  As  this  is  the  princi- 
pal question  in  another  case  between  the  same 
parties  we  shall  dispose  of  it  in  that  case. 
[See  next  following  case.] 

The  judgment  below  affirmed. 


THE   BOARD   OF   SUPERVISORS   OF   LEE 
COUNTY,  IOWA,  Plff.  in  Err., 

V. 

THE  UNITED  STATES,  ex  rel.  EVANS  ROG- 
ERS. 

(See  S.  C.  7  Wall.  175-181.) 

Repugnancy  between  Acts  of  Congress — ^Mar- 
shal may  levy  tax  to  pay  judgment  against 
county. 

There  is  no  repuimancy  between  the  two  Acts 
of  Feb.  28,  1839,  in  regard  to  the  transfer  of 
causes  to  another  ctrcnit,  and  that  of  March  3. 
1863.  as  to  a  circuit  being  held  by  a  judge  of 
another  circuit.  .    . 

A  Marshal  may  be  appointed  a  commissioner  to 
levy  a  tax  in  satisfaction  of  a  Judgment  upon  the 
taxable  property  of  a  county. 

[No.  412.] 
Submitted  Feb.  11,  1869.    Decided  Mar.  1,  1800 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

A  writ  of  mandamus  in  this  case  was  sued 
out  in  the  United  States  Circuit  Court  for  the 
District  of  Iowa,  to  compel  the  Board  of  Super- 
visors of  Lee  County,  Iowa,  to  levy  and  collect  a 
tax  for  the  purpose  of  paying  a  certain  judg- 
ment. The  case  was  removed  to  the  court  be- 
low by  the  court,  the  judges  being  taxpayers 
of  Lee  County.  A  motion  having  been  made 
to  remand  it,  it  was  denied,  and  order  made 
appointing  the  United  States  Marshal  for  the 
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District  of  Iowa  as  a  commissioner  to  le\*y  and 
collect  such  tax,  and  to  satisfy  the  claim  of 
the  plaintiff.  Whereupon  the  defendants  sued 
out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Geo.  W.  McCrary  and  D.  F.  Miller, 
for  plaintiffs  in  error: 

1.  The  court  below  erred  in  overruling  the 
motion  to  remand  this  cause  to  the  Circuit 
Court  of  the  United  SUtes  for  the  District  of 
Iowa,  at  Des  Moines. 

The  old  practice  was  in  accordance  with  the 
action  of  the  Circuit  Court  for  the  District  of 
Iowa,  but  we  insist  that  the  rule  was  changed 
bj  the  Act  of  March  3,  1863,  12  SUt.  at  L. 
758,  ch.  93;  Conkl.  Tr.  84. 

The  circuit  court  erred  in  appointing  a  com- 
missioner to  levy  and  collect  the  necessary  tax 
for  Uie  payment  of  plaintiffs'  judgment 

1.  There  is  no  prayer  in  plaintiffs'  petition 
asking  any  such  relief  as  this. 

2.  If  a  bill  in  chancery  bad  been  filed  asking 
this  very  relief,  it  would  have  been  denied,  on 
the  ground  that  there  is  an  adequate  remedy 
at  law  l^  mandamus.  Walkley  v.  Muscatine, 
I  Wall.  481,  18  L.  ed.  930. 

3.  Under  the  laws  of  Iowa,  taxes  can  only  be 
levied  and  collected  by  the  proper  officers  of  the 
County.    Rev.  of  1860,  ch.  45. 

It  is  not  the  province  of  a  court,  in  a  case 
•f  mandamus,  to  appoint  an  officer  and  confer 
vpon  him  power  to  act  instead  of  the  legally 
constituted  official. 

Messm.  Jat.  Grant  and  F.  A.  Dick,  for  de- 
fendant in  error: 

There  are  two  reasons,  either  conclusive,  that 
the  Act  of  Mar.  3,  1863,  was  not  intend-^d  to 
repeal,  and  does  not  repeal,  the  Act  of  1830. 

The  Act  of  1839  relates  to  transfers  from  both 
judges,  or  the  judge  who  tries  the  case,  and 
relates  solely  to  causes  which  disqualify  them 
or  him  from  sitting. 

The  Act  of  1863  refers  solely  to  the  Judge  of 
the  Supreme  Court  who  holds  the  circuit  court, 
snd  authorizes  him  to  call  in  another  circuit 
judge,  not  only  from  disability  to  try  the 
cause  when  he  is  interested,  but  for  absence, 
lecumulation  of  business,  or  any  other  cause; 
and  the  title  of  the  Act  is  "To  Give  Greater 
Efficiency  to  the  Judicial  System." 

Secondly.  The  Act  of  1839  authorises  the 
transfer  of  the  cause  upon  the  application  of 
either  party,  and  the  court  must  transfer  the 


The  Act  of  1863  leaves  the  matter  of  inviting 
another  judge  to  hold  the  circuit  to  the  sole 
discretion  of  the  Supreme  Judge  holding,  or 
who  is  required  to  hold,  the  circuit. 

Mr.  Justice  Ndson  delivered  the  opinion  of 

the  court:  ^ 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  SUtes  for  the  Northern  District 
of  Illinois. 

This  is  a  suit  by  mandamus,  on  behalf  of  the 
relator,  to  compel  the  Board  of  Supervisors  of 
the  County  of  Lee,  in  the  State  of  Iowa,  to 
levy  a  tax  upon  the  taxable  property  of  the 
County,  sufficient  for  the  purpose  of  paying  a 
Judgment  of  $11,552.31,  recovered  against  it 
lor  interest  upon  certain  bonds  issued  by  said 
County,  and  for  the  payment  of  which  interest, 
7  Wall. 


according  to  the  Inws  of  the  State,  the  said  tax 
was  to  be  levied.  Such  proceedings  were  had  in 
the  cause  that,  on  the  24th  November,  1868, 
tlie  court  ordered  that  a  writ  be  issued  to  the 
Marshal  of  the  United  States  for  the  District 
of  Iowa,  commanding  him  to  levy  and  collect 
the  taxes  named  in  the  peremptory  writ  of 
mandamus  and,  when  collected,  to  pay  the  said 
judgment.  The  order  was  enter^  upon  the 
refusal  of  the  Board  of  Supervisors  to  obey  the 
mandamus,  and  in  pursuance  of  the  Statute 
of  the  State  of  Iowa  in  such  case  made  and 
provided. 

The  cause  was  originally  brought  In  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Iowa,  and  removed  from  that  circuit  to  the 
Circuit  Court  for  the  Northern  District  of  Illi- 
nois, under  the  Act  of  Congress  of  the  28th 
February,  1839.  A  motion  was  made  to  remand 
it  on  the  ground  that  this  Act  had  been  re- 
pealed by  the  Act  of  March  3,  1863 ;  which  mo- 
tion was  denied. 

The  only  questions  made  by  the  counsel  for 
plaintiff  in  error  are:  1.  That  the  court  below 
erred  in  overruling  the  motion  to  remand  the 
cause  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa ;  and,  2.  In  makinff  an 
order  for  the  appointment  of  the  Marshal  of 
the  United  States  for  the  District  of  Iowa,  as 
a  commissioner  to  levy  and  collect  a  sufficient 
tax  upon  the  property  of  Lee  County  to  pay 
and  satisfy  the  judgment  of  the  plaintiff  be- 
low. 

1.  The  Act  of  1839,  f  8  (U.  S.  Stat.  p. 
322),  provides  that  in  all  suits  in  any  Circuit 
Court  of  the  United  States,  in  which  it  shall 
appear  that  both  the  judges,  or  the  one  who  is 
solely  competent  to  try  the  same,  shall  be  in 
any  way  interested,  or  shall  have  been  counsel, 
or  connected  with  either  party  so  as  to  render 
it  improper  to  try  the  cause,  it  shall  be  the 
duty  of  such  judge,  or  judges,  on  the  applica- 
tion *of  either  party,  to  cause  the  fact  to  [*X76 
be  entered  on  the  records  of  the  court,  and  make 
an  order  that  an  authenticated  copy  thereof, 
with  all  the  proceedings  in  the  suit,  shall  be 
forthwith  certified  to  the  most  convenient  cir- 
cuit court  in  the  next  adjacent  State,  or  in  the 
next  adjacent  circuit,  which  circuit  court  shall, 
upon  such  record  and  order  bein|[  filed  with 
the  clerk,  take  cognizance  thereof  in  the  same 
manner  as  if  such  suit  had  been  rightfully  and 
originally  commenced  therein,  and  shall  pro- 
ceed to  hear  and  determine  the  same;  and  the 
proper  process  for  the  due  execution  of  the 
Judgment  or  decree  rendered  therein,  shall  run 
into  and  be  executed  in  the  district  where  such 
judgment  or  decree  was  rendered;  and,  also, 
into  the  district  from  which  such  suit  was  re- 
TYMived 

The  section  of  the  Act  of  March  3,  1863  (12 
U.  S.  Stat.  p.  768),  which,  it  is  claimed,  re- 
peals this  Act,  provides  that  whenever  the 
Judge  of  the  Supreme  Court  for  any  circuit, 
from  disability,  absence,  the  accumulation  of 
business  in  the  circuit  court  in  any  district 
within  his  circuit,  or  from  his  having  been 
counsel,  or  being  interested  in  any  cause  pend- 
ing, or  from  any  other  cause,  shall  deem '  it 
advisable  that  the  circuit  court  should  be  hold- 
en  by  the  judge  of  any  other  circuit,  he  may 
request,  in  writing,  the  judge  of  any  other  cir- 
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cuit  to  hold  a  court  in  such  district  during  a 
time  named  in  such  request. 

It  will  be  observed  that  the  two  Acts  are 
very  difl'erent  from  each  other  in  their  general 
purpose,  scope  and  intent. 

The  ilrst  provides  only  for  the  removal  and 
trial  of  a  suit  in  which  the  judges  are  dis- 
qualified to  try  the  particular  cause  on  account 
of  interest,  or  having  been  counsel  or  connected 
with  either  party.  The  second  Act  is  more  gen- 
eral, and  in  the  events  named  the  judge  is  to 
be  invited  to  hold  the  court  for  a  given  ses- 
sion or  term,  to  be  named.  It  is  true  that  the 
reasons  assigned  in  the  section  for  calling  on 
the  judge,  embrace  two  of  those  assigned  in  the 
Act  of  1839  for  the  removal  to  an  adjacent 
court,  namely:  interest,  and  having  been  coun- 
sel; but  this  enumeration  is  not  of  much  im- 
portance in  the  interpretation  of  the  Act,  for 
after  the  enumeration  it  is  added,  or  ''from 
ainy  other  cause;"  so  that  the  judge  would  be 
authorized  for  a  cause  not  enumerated  to  call 
in  the  judge  to  hold  a  session  for  any  time  speci- 
iied,  and  during  which  he  would  no  doubt  be 
fully  competent  to  try  any  cause  coming  even 
within  the  enumeration.  The  frame  of  the  sec- 
tion, we  think,  shows  that  the  main  purpose 
of  the  provision  was  to  procure  a  judge  to 
hold  a  session  or  term  of  the  court,  and  not  to 
try  a  particular  cause  which  the  resident  judge 
was  incompetent  to  try.  But  the  more  decisive 
(lilTcrence  between  the  two  Acts  is,  that  the 
power  conferred  by  the  latter  is  permissive  and 
discretionary,  whereas  the  former  is  express 
and  mandatory.  The  action  of  the  judge  in  the 
latter  Act  depends  upon  the  question  whether 
or  not  he  deems  it  advisable  that  the  circuit 
judge  of  another  circuit  shall  be  called  in; 
in  the  former  it  is  made  the  duty  of  the  judge, 
179*]  on  the  application  of  •either  party,  to 
cause  the  fact  to  be  entered  in  the  records  of 
the  court,  and  to  make  the  order  of  removal. 
In  the  latter  Act  it  is  also  discretionary  with 
tlie  judge  requested  to  hold  this  circuit.  The 
condition  of  his  own  circuit  may  render  it  in- 
expedient, or  his  refusal  unavoidable;  in  the 
former  it  is  the  duty  of  the  circuit  to  which  the 
cause  is  removed  to  take  cognizance  of  the 
same  and  try  it  as  if  originally  brought  in  that 
court.  We  are  of  opinion,  therefore,  that  there 
is  no  necessary  repugnancy  between  the  two 
Acts,  and  although  in  some  particulars  the 
two  provisions  have  reference  to  the  same  sub- 
ject, and  for  the  purpose  of  remedying  a  com- 
mon inconvenience,  there  are  no  negative  words 
in  the  latter  Act,  and  to  this  extent  the  remedy 
may  be  well  regarded  as  simply  cumulative. 

II.  The  next  question  is  as  to  the  appointment 
of  the  Marshal  as  a  commissioner  to  levy  the 
tax  in  satisfaction  of  the  judgment. 

This  depends  upon  a  provision  of  the  Code 
of  the  SUte  of  Iowa.  Section  3,770,  p.  666, 
provides:  "The  court  may,  upon  application  of 
the  plaintiff,  besides,  or  instead  of  proceeding 
against  the  defendant  by  attachment,  direct 
that  the  act  required  to  be  done  may  be  done 
by  the  plaintiff,  or  some  other  person  appoint- 
ea.by  tnc  court,  at  the  expense  of  the  defend- 
ant; and  upon  the  act  being  done,  the  amount 
of  such  expense  may  be  ascertained  by  the 
court,  or  by  a  referee  appointed  by  the  court, 
as  the  court  or  judge  may  order;  and  the  court 
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may  render  judgment  for  the  amount  of  such 
expense  and  costs,  and  enforce  payment  thereof 
by  execution." 

This  pro\ision  is  found  in  a  chapter  regu- 
lating proceedings  in  the  writ  of  mandamus; 
and  the  power  is  given  to  the  court  to  app.ji;:t 
a  person  to  discharge  the  duty  enjoined  by  the 
peremptory  writ  which  the  defendant  had  re- 
fused to  perform,  and  for  which  refusal  he  was 
liable  to  an  attachment,  fine  and  imprisonment. 
It  is  given  by  way  of  an  alternative  procee<ling 
in  execution  of  the  peremptory  writ  in  lieu  of 
the  attachment,  and  is  express  and  unqualitied. 
The  duty  of  levying  the  tax  upon  the  taxable 
property  of  the  County,  to  pay  the  principle 
and  interest  of  these  bonds,  was  specially  en- 
joined upon  the  Board  of  Supervisors  by  the 
Act  of  the  Legislature  that  authorized  their  is- 
sue, and  the  appointment  of  the  Marshal  as 
a  commissioner,  in  pursuance  of  the  above  sec- 
tion, is  to  provide  for  the  performance  of  this 
duty  where  the  board  has  disobeyed  or  evaded 
the  law  of  the  State  and  the  peremptory  man- 
date of  the  court. 

This  section  is  but  a  modification  of  the  law 
of  England  and  of  the  New  England  States, 
which  provides  for  the  execution  of  a  judgment 
recovered  against  a  county,  city  or  town, 
•against  the  private  property  of  any  in-  [•x8i 
dividual  inhabitant,  giving  him  the  right  to 
claim  contribution  from  the  rest  of  the  people. 

It  is  said  that  this  practice,  prescribed  for 
the  State  courts  of  Iowa,  has  not  been  adopted 
by  the  United  States  circuit  for  that  district, 
and  hence  that  it  is  not  competent  for  tlie  court, 
in  the  present  instance,  to  follow  this  mode  of 
proceeding.  But  the  answer  is  that  the  court 
having  charge  of  the  cause  under  the  Act  of 
1830  is  fully  competent  to  adopt  it  in  the  itar- 
ticular  case,  as  its  power  is  the  same  over  it 
as  if  it  had  been  a  suit  originally  brought  in 
the  court. 

For  the  above  reasons  we  think  the  judgment 
of  the  court  below  was  right  and  should  be  af- 
firmed. 


THE  COUNTY  OF  WASHINGTON,  Plff.   io 

Err., 

V. 

CLARK  DURANT. 
(See  S.  C.  7  Wall.  694.) 

A  cause  cannot  be  brought  into  this  court  by 
agreement  of  parties. 

An  appeal  allowed,  or  a  writ  of  error  served,  la 
essential   to   tbe  Jurisdiction   of  this   court. 

[No.   106  of  Dec.  Term,  1866.] 
Submitted  Jan.  26,  1866.    Decided  Feb.  2,  1866. 
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N  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 
Mr.  Chas  Mason,  for  plaintiff  in  error. 
Mr.  Jas.  Grant,  for  defendant  in  error. 


Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  cause  was  submitted  on  a  printed  argu- 
ment for  the  defendant  in  error.  Upon  looking 
into  the  record,  we  find  that  it  has  been  brought 
into  this  court  by  agreement  of  parties,  and 
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without  the  issuing  or  service  of  a  writ  of  error. 
We  think  that  an  appeal  allowed  or  a  writ  of 
error  served,  is  essential  to  the  exercise  of  ap- 
pellate jurisdiction  of  this  court. 

The  appeal  in  this  case  is^  therefore,  dis- 
miascu. 


WILLIAM  R.  DUTTON,  Plff.  in  Err., 

V. 

JOHN  G.  PALAIRET,  Richard  T.  Palairet,  and 

John  G.  Booty. 

Contract  payable-  in  gold  coin  cannot  be  dis- 
cha|rged  in  lawful  money  e.xcept  by  adding  the 
premiums  on  gold. 

Bronson  v.  Rodes,  ante,  141.  followed. 

Upon  a  bond  and  mortKa^e  p.nyaNe  in  ^old  coin 
of  tbe  XT.  S.  standard  weiirlit  and  fineness,  tbe 
plaintiff  is  entitled  to  recover  in  lawful  money  of 
the  r.  S..  to  be  calculated  nccordini;  to  tbe  market 
nte  of  premium  for  ij^old  at  tbe  time  of  tbe  breacb 
of  tbe  contract. 

[No.  184.] 

Passed  Nov.  3,  1869.        Decided  Nov.  8,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Tliis  action  was  brought  in  the  District  Court 
for  the  City  and  County  of  Philadelphia,  upon 
a  bond  and  mortgage  payable  in  "gold  coin  of 
th<*  United  States  of  the  present  standard 
weight  and  fineness."  Upon  the  trial,  the  judge 
charged  the  jury  that  the  plaintiffs  were  en- 
titled to  recover  "in  lawful  money  of  the  United 
States,  to  be  calculated  according  to  the  market 
rate  of  premium  for  gold  at  the  time  of  the 
breach  of  the  contract,  that  is  to  say,  at  the 
rate  of  $144  in  lawful  money  for  every  $ldO  in 
gold,"  to  wnich  charge  tne  defendant  excepted, 
and  thereupon  sued  out  a  writ  of  error  to  the 
court  below.  That  court  having  affirmed  the 
judgment,  the  defendant  sued  out  this  writ  of 
error. 

^!r.  David  W.  Sellers,  for  plaintiff  in  error. 

No  counsel  appeared  in  this  court  for  defend- 
ant in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Tbe  same  questions,  substantially,  are  pre- 
sented in  this  case  as  in  the  case  of  Bronson 
V.  Rodes,  ante,  141,  heretofore  decided  at  this 
term.  The  principles  settled  by  that  judgment 
require  that  the  judgment  of  the  /f>upreme  Court 
of  Pennsylvania  be  affirmed,  and  it  is  so  or- 
dered. 


THE  UNITED  STATES,  Appt 

V. 

THE  SCHOONER  DIANA  AND  CARGO. 

(See  S.  G.  7  Wall.  354-361.) 

When  vessel  may  enter  blockaded  port — abso- 
lute necessity. 

A   vessel  may  be  In  sucb  distress  as  to  justify 
bcr  In  attempting  to  enter  a  blockaded  port. 

Tbe  rafte.  bowerer.  must  be  one  of  alwolute  aod 
onrontrollable  necessity ;  and  this  must  be  estab- 
linbe^l  beyond  reasonable  duubt. 
7  W 


[No.  87.] 
Argued  Feb.  18,  1809.     Decided  Mar.  1,  1869. 

PPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Flor- 
ida. 

The  schooner  Diana  was  captured  Nov.  26, 
1862,  by  the  U.  S.  steamships  Kittitinny  and 
Henry  James,  oflf  Pass  Cavallo,  on  the  coast 
of  Texfis,  and  taken  to  Key  West  for  adjudica- 
tion as  prize  of  war. 

A  libel  in  prize  against  the  vessel  and  cargo 
was  filed  in  the  court  below  Dec.  17,  186*3. 
On  the  26th  of  the  same  month  a  claim  was  filed 
by  the  master  of  the  vessel  in  behalf  of  John 
Cabada,  of  Campeachy,  Mexico,  the  alleged  own- 
er of  the  schooner,  and  in  behalf  of  Miguel 
Canno,  a  Spanish  subject,  residing  at  Cam- 
peachy,  the  alleged  owner  of  the  cargo.  Feb. 
6,  1863,  a  claim  was  filed  by  Idela  Cabada,  al- 
leging his  ownership  of  said  vessel,  and  that  the 
owner  of  the  vessel  had  let  her  to  one  ^liguel 
Canno  on  freight  for  a  voyage  from  Campeachy 
to  Matamoras,  Mexico,  in  good  faith. 

Feb.  17,  1863,  a  decree  of  restitution  was  en- 
tered, from  wnich  decree  the  United  States  ap- 
pealed. 

Messrs.  W.  M.  Evarts,  Atty-Gen.,  J.  Hubley 
Ashton,  Asst.  Atty-Gen.,  and  N.  Wilson,  for  ap- 
pellant: 

The  position  of  the  vessel  at  the  time  of  the 
capture  renders  it  grossly  improbable  that  tliu 
intention  of  the  master  was  an  innocent  one. 
Port  Cavallo  light,  within  three  miles  of  which 
the  capture  was  made,  stands  at  the  entrance 
of  Matagorda  Bay.  The  Town  of  Lavacca, 
Texas,  is  at  the  head  of  the  bay.  On  her  voy- 
age from  Campeachy  the  vessel  passed  Mata- 
moras and  went  two  hundred  miles  beyond,  and 
away  from  her  port  of  destination.  Port  Ca- 
vallo light  is  two  hundred  miles  northeast  of 
Matamoras. 

If  the  vessel  was  in  distress,  her  distress  was, 
in  all  probability,  occasioned  by  voluntary  and 
intentional  exposure,  made  for  the  purpose  of 
receiving  some  injury  that  would  cloak  the  real 
object  of  the  voyage.  The  vessel  measured  but 
fifty  four  tons,  and  a  voyage  across  the  Gulf 
in  the  month  of  November  was  a  hazardous 
one.  The  first  accident  that  happened,  and 
which  was  a  trifling  one,  being  the  breaking  of 
the  clamp  of  the  hook  of  the  foresail,  was  made 
the  excuse  for  a  deviation  from  her  course  when 
only  three  days  out  from  Campeachy.  Cer- 
tainly the  injuries  the  vessel  suffered  did  not 
constitute  that  "absolute  and  unavoidable  ne« 
cessity  which  will  justify  a  breach  of  block- 
ade." 

2  C.  Rob.  124;  6  C.  Rob.  27;  3  Wall.  223,  18 
L.  ed.  95. 

(No  counsel  appeared  in  this  court  for  ap- 
pellee.) 

Mr.  Justice  Field  delivered  the  opinion  ot 
the  court: 

The  schooner  Diana  was  captured  in  Novem- 
ber, 1862,  off  Cavallo,  near  the  entrance  of 
Matagorda  Bay, '  on   the  coast  of  Texas.     Ac- 


Note. — Blockade;  wbat  constitutes;  rl^ht  to; 
violation  of:  penalty  for;  terminaUon  of;  inquiry 
at  blockaded  port;  necessity  may  justify  entry  of 
such  port — see  note  to  Prize  Cases,  17  L.  ed.  U.  S. 
459. 
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cording  to  her  papers,  she  was  on  a  voyage 
from  Campeachy,  in  Mexico,  to  Matatnoras,  at 
the  mouth  of  the  Rio  Grande;  but  at  the  time 
of  her  capture  she  had  been  fourteen  days  at 
sea  and  had  passed  two  hundred  miles  beyond 
her  alleged  port  of  destination.  We  have  no 
doubt  that  she  was  then  seeking  to  enter  a 
blockaded  port  on  the  coast.  The  master  states 
in  bis  deposition  that  the  vessel,  if  she  had  not 
been  captured,  would  have  first  entered  the 
nearest  convenient  port,  and  afterwards  gone 
to  Matamoras,  and  that  for  twenty-four  hours 
previous  to  her  capture  he  was  steering  the 
vessel  towards  the  coast  in  hopes  of  making 
a  harbor  or  a  beach.  One  of  tne  seamen  tes- 
tifies that  the  vessel  was  running  along  the 
coast  for  an  entrance;  that  at  the  time  of  her 
capture  she  was  only  three  miles  from  the 
lighthouse  of  Pass  Cavallo  point,  and  but  for 
the  capture  would  have  entered  the  port  of  Ca- 
vallo. 

359*]  *Nor  do  we  doubt  that  it  was  the  ob- 
ject of  the  voyage  to  trade  with  the  enemy,  and 
for  that  purpose  that  the  owners  of  the  vessel 
and  cargo  intended  to  violate  the  blockade. 
The  excuse  ofTered  by  the  master  for  the  posi- 
tion in  which  the  vessel  was  found — that  she 
had  been  injured  by  stress  of  weather,  and  he 
was  approaching  the  coast  with  no  other  motive 
than  that  of  seeking  shelter  to  repair  the  dam- 
age— is  inconsistent  with  various  facta  devel- 
(ll>ed  by  the  evidence. 

In  the  first  place,  the  papers  of  the  vessel 
purport  that  she  was  consigned  to  one  San 
Roman,  at  Matamoras,  but  the  instructions 
from  the  owners  of  both  vessel  and  cargo  show 
that  this  consignment  was  colorable,  and  that 
the  master  was  the  real  consignee.  He  wan 
clothed  with  full  authority  to  dispose  of  the 
goods  on  board,  and  to  invest  the  proceeds  in 
what  is  very  mysteriously  termed  the  article, 
which  they  had  mentioned  to  him  verbally. 
The  article  to  which  allusion  is  thus  made  was 
cotton,  whicli  it  was,  undoubtedly,  the  object  of 
the  voyage  to  procure. 

In  the  second  place,  the  articles  which  com- 
po;9ed  the  cargo  were  as  abundant  and  cheap  at 
Matamoras  as  at  Campeachy,  whilst  they  were 
in  great  demand  and  of  high  price  in  the  coun- 
try occupied  by  the  enemy. 

In  the  third  place,  the  vessel  had  on  board, 
ostensibly  as  a  passenger,  but  under  a  fictitious 
name,  an  Englishman,  who  was  a  pilot,  and  a 
resident  of  Lavacca,  a  town  at  the  head  of 
Matagorda  Bay,  for  which  the  vessel  was  evi- 
dently directing  her  course  when  captured. 

Besides  these  considerations,  which  are  suffi- 
cient of  themselves  to  justify  the  conclusion 
that  a  violation  of  the  blockade  was  in  the  orig- 
inal intention  of  the  owners  of  vessel  and  cargo 
before  the  vessel  sailed  from  Campeachy,  it  was 
admitted  by  the  master  at  the  time  of  the  cap- 
ture that  it  was  his  purpose  to  run  the  block- 
ade, and  that  he  had  before  attempted,  without 
success,  to  do  so  at  St.  Louis  Pass.  The  Kng- 
lislunan  on  board,  who  joined  the  vessel  at 
Campeachy,  also  stated  that  he  was  en','aged 
to  act  as  pilot  of  the  vessel  to  enter  Mata- 
gorda Bay,  or  any  other  convenient  port  of 

'icxas. 

360*]    'The  blockade  of  the  coast  of  Texas  had 

been  established  long  before  the  vessel  mailed 

from  Campeachy,  and  its  existence  was  gener- 
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ally  known.  It  is  proved  that  it  was  known  to 
the  owners  and  master  of  the  captured  vessel. 

There  is  another  circumstance  which  may  be 
adverted  to  in  this  connection.  The  master  of 
this  vessel  was  also  the  master  of  The  Sea 
Witch,  which  was  captured  off  the  coast  of 
Texas  for  an  attempt  to  violate  the  blockade, 
and  was  released  on  the  ground,  that  whilst 
on  a  voyage  from  Matamoras  to  New  Orleans 
she  was  driven  out  of  her  course  by  stress  of 
weather  and  injuries  received — an  excuse  sim- 
ilar to  the  one  offered  in  this  case. 

6  Wall.  242, 18  L.  ed.  786. 

This  circumstance  the  court  will  take  no- 
tice of,  and  it  will  justify  a  rigid  scrutiny  into 
the  character  of  the  exculpating  testimony  pro- 
duced by  the  master  in  the  present  case.  Such 
is  the  language  of  the  adjudged  cases. 

The  Juffrouw  Elbrecht,  1  C.  Rob.  127;  The 
Experiment,  8  Wheat.  261. 

The  statement  of  the  master  as  to  the  extent 
of  injuries  which  the  vessel  had  received  is  not 
supported  by  the  log-book.  The  injuries  which 
are  shown  by  its  entries  were  not  of  a  very  ser- 
ious character — such  as  would  endanger  the 
safety  of  the  vessel.  Much  less  do  the  entries 
show  the  necessity  of  any  deviation  of  the  ves- 
sel from  a  direct  course  to  Matamoras.  The 
statement  is,  that  she  deviated  from  such  course 
on  the  third  day  out  from  Campeachy,  because 
the  sea  and  wind  were  heavy,  and  the  rigging 
of  the  vessel  had  been  damaged.  The  log-book 
shows  that  the  damage  was  repaired  the  fol- 
lowing morning,  and  on  the  next  day  that  the 
wind  was  fair  for  sailing  in  a  direct  course  to 
Matamoras,  and  so  continued  nearly  all  the 
time  up  to  the  capture. 

It  is  undoubtedly  true  that  a  vessel  may  b<> 
in  such  distress  as  to  justify  her  in  attempting 
to  enter  a  blockaded  port.  She  may  be  out  of 
provisions  or  water,  or  she  may  be  in  a  leak- 
ing condition,  and  no  other  port  be  of  easy  ac- 
cess. The  case,  however,  must  be  one  of  abso- 
lute and  uncontrollable  necessity ;  and  this  miirt 
be  established  beyond  reasonable  'doubts  [*36x 
"Nothing  less,"  says  Sir  William  Scott,  "than 
an  uncontrollable  necessity,  which  admits  of  no 
compromise,  and  cannot  be  resisted/*  will  be 
held  a  justification  of  the  offense.  Any  rule 
less  stringent  than  this  would  open  the  door  to 
all  sorts  of  fraud.  Attempted  evasions  of  the 
blockade  would  be  excused  upon  pretenses  of 
distress  and  danger,  not  warranted  by  the  facta, 
but  the  falsity  of  which  n  would  be  difficult  to 
expose. 

The  decree  of  the  court  below  must  be  re- 
versed, and  that  court  directed  to  enter  a  decree 
condemning  the  vessel  and  cargo  as  lawful 
prize;  and  it  is  so  ordered. 


WILLIAM  SHEETS,  Appt, 

V. 

HENRY  R.  SELDEN,  H.  Woodruff,  and  N.  E, 

Paine. 
(See  S.  C.  7  Wall.  416-425.) 

Ejectment  for  non-payment  of  rent,  stayed  by 
payment — other  actions  on  covenants  of  lease 
— lease  of  surplus  waters — reduction  of  rents 
on— ejectment  for  rent  not  stayed  unless  rent 
be  tendered. 

Where  recovery   was  bad  in  ejectment   for   th« 
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Bon-paymeot  of  the  rents  reservecl  In  a  lease, 
courts  of  law  and  equity,  upon  the  rent  due,  with 
Interest  and  costs,  being  paid,  may  stay  the  pro- 
ceedings. 

In  actions  on  other  coyenants  pertainlne  to 
leasehold  estates,  where  the  elements  of  fraud,  ac- 
cident and  mistake  are  wanting  and  the  measure 
of  compensation  is  uncertain,  equity  will  not  inter- 
fere. 

Where  the  lease  of  surplus  waters  proyided  but 
one  remedy  for  a  failure  of  water,  wnlch  was  an 
abatement  for  the  rent  in  proportion  to  the  defi- 
ciency, claims  for  offset,  repairs,  recoupment  and 
damages  will  not  be  considered. 

A  reduction  of  the  rents  will  not  be  decreed  by 
a  court  of  equity,  after  Judgment  at  law  for  the 
rents. 

Before  an  action  can  be  brought  to  restrain 
ejectment  for  non-payment  of  rent,  complainant 
must  tender  the  amount  of  rent  due,  after  de- 
ducting »uch  aaountfi  ns  the  lease  stipulates. 

[No.  81.] 
Argued  Feb.  16,  1869.     Decided  Mar.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

The  action  of  ejectment  out  of  which  this 
ease  grew,  was  before  this  court  at  the  terra  of 
1864,  and  is  reported  in  2  Wall.  177,  17  L.  ed. 
822.  The  reader  is  referred  to  that  report  for 
a  statement  of  the  case  prior  to  the  commence- 
ment of  this  action  in  June,  1805. 

This  was  a  suit  in  equity,  to  enjoin  the  issu- 
ing of  a  habere  facias  on  said  judgment  in 
ejectment,  and  for  a  redemption  of  said  lands 
from  the  forfeiture  incurred  for  non-payment  of 
rent. 

The  bill  alleges  that  after  the  commencement 
of  the  writ  in  ejectment,  and  while  the  same 
was  pending,  the  appellant  tendered  to  the  ap- 
pellees $400  as  in  full  for  the  particular  rents 
for  the  non-payment  of  which  the  forfeitures 
were  declared,  and  as  in  full  for  interest 
thereon  and  the  costs  of  suit  up  to  that  time, 
and  alleges  that  the  same  is  brought  into  court 
for  the  appellees,  if  they  will  accept  the  same 
and  waive  the  forfeiture;  but  it  tenders  nothing 
for  rents  subsequently  or  previously  accrued. 
It  seeks  to  avoid  such  a  tender  by  claiming  an 
equity  to  set-oiT  against  all  rents  a  demand  for 
damages  on  account  of  alleged  breaches  of  cer- 
tain supposed  covenants  expressed  and  implied, 
eootained  in  the  leases. 

These  breaches  are  for: 

1.  Inadequacy  in  the  supply  of  water  to  the 
appellant's  mills,  when  by  the  use  of  proper 
and  reasonable  efforts  an  adequate  supply 
might  have  been  furnished. 

2.  Inadequacy  of  supply,  owing  to  the  cul- 
pable negligence  and  gross  carelessness  of  the 
appellees  and  their  agents,  in  failing  to  repair 
breaches  in  the  canal  banks  and  to  remove  ob- 
structions created  by  the  growth  of  grass  in  the 
bottom  and  sides  of  the  canal,  etc.,  and  the 
expense  of  repairs  alleged  to  have  been  made 
by  the  appellant  to  render  the  supply  adequate. 

3.  Not  prohibiting  lessees  under  subsequent 
leases  from  drawing  off  needed  water  from  ap- 
pellant's mill  to  supply  their  own.    . 

The  bill  alleges  an  excuse  for  not  paying  the 
rents  on  the  lease  of  1840,  executed  to  the  ap- 
pellant alone;  but  it  expressly  declines  to  re- 
deem that  lease  from  forfeiture  if  it  should  be 
ascertained,  on  an  account  taken,  that  the  ap- 
pellant owes  rent  thereon  to  the  appellees. 

The  appellees  demurred  to  the  bill  for  want 
of  equity. 

The  demurrer  was  sustained,  but  the  court  at  J 
th#  Nin.e  tiu.e  ordeicd  that  the  appellant  have 

7    \\  Al-L. 


leave  to  amend  his  bill,  the  court  beinff  of  opin- 
ion that  the  appellant  was  not  entitled  to  be 
relieved  from  the  consequences  of  his  forfeiture, 
unless  he  should  amend  his  bill  so  as  to  tender 
all  the  rent,  with  the  interest  that  had  accrued 
on  both  leases  since  the  suit  in  ejectment  was 
beg^n,  and  bring  the  same  into  court;  and  the 
court,  by  said  order,  found  that  there  was  due 
for  rent,  on  the  lease  to  Yandes  and  the  ap- 
pellant, from  May  1,  1860,  to  May  1,  1866, 
including  interest^  $4,494.60;  and  that  there 
was  due  on  the  lease  to  the  appellant,  during 
the  same  period,  with  interest,  the  sum  of 
$2,247.25;  and  it  was,  therefore,  ordered  that 
the  injunction  should  be  dissolved,  unless  the 
appellant  should  so  amend,  tendering  said  sum 
and  bringing  the  same  into  court  by  June  1, 
then  next. 

Afterwards,  Mav  26,  1866,  the  appellant  by 
his  counselor  and  solicitor,  excepting  to  the 
opinion  of  the  court  sustaining  the  demurrer  to 
the  bill,  informed  the  court  that  he  declined 
to  amend  his  bill  so  as  to  tender  all  the  rent, 
with  interest  that  had  accrued  on  both  leases, 
and  bring  the  same  into  court,  to  wit :  $4,494.50, 
as  computed  and  found  by  the  court  to  be  due 
for  rent  on  the  lease  to  Yandes  and  the  appel- 
lant, from  May  1,  1860,  to  May  I,  1866,  in- 
cluding interest;  and  $2,247.75,  so  as  aforesaid 
computed  and  found  to  be  due  for  rent,  in- 
cluding interest,  on  the  lease  to  the  appellant. 
Wherefore  it  was  ordered  and  adjudged  by 
the  court,  that  the  appellant's  bill  of  complaint 
should  be  and  was  dismissed  by  the  court  for 
want  of  equity,  aiid  the  injunction  was  dis- 
solved at  the  costs  of  the  appellant;  to  which 
rulings  of  the  court  the  appellant  at  the  time 
excepted,  and  prayed  an  appeal  from  the  judg- 
ment and  decree  to  the  Supreme  Court,  which 
was  granted. 

Messrs.  J.  Morrison  and  L.  Barbonr,  for  ap- 
pellant: 

It  was  assumed  on  the  other  side  in  the  court 
below,  that  the  lessees  could  claim  nothing  by 
way  of  set-off,  or  recoupment,  for  any  damages 
or  injuipr  sustained  by  them,  consequent  upon 
their  failure  to  supply  water,  except  an  abate- 
ment of  rents  for  such  time  as  they  might  have 
been  deprived  of  the  specified  supply,  beyond 
one  month  in  each  year,  however  culpable  the 
appellees  might  have  been,  in  failing  to  furnish 
the  stipulated  supply. 

The  appellant  does  not  admit  the  theory,  un- 
less it  can  be  shown  that  the  appellees  had 
used  some  diligence  to  furnish  the  requisite 
supply.  It  is  averred  that  the  appellant  was 
deprived  by  the  culpable  carelessness  and  gross 
negligence  of  the  appellees. 

And  it  is  also  averred  that  there  was  gener- 
ally water  in  the  canal,  or  that  it  could  have 
been  readily  introduced  into  it  from  the  feeder 
dam  eight  miles  north  of  Indianapolis,  by  the 
use  of  proper  and  reasonable  efforts,  adequate 
and  sufficient  to  supply  the  appellant's  said 
mills,  and  all  the  other  mills  depending  upon 
the  canal  for  a  supply. 

If  these  averments  would  not  entitle  the  ap- 
pellant to  damages  against  the  appellees,  as 
well  as  to  an  abatement  of  rents,  then  the 
latter  would  not  be  liable  had  they  cut  the 
canal  banks  and  thereby  deprived  the  appellant 
eleven  months  in  the  year. 
The  demise  of  the  water  power  and  the  land 
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19  equivalent  to  a  covenant  that  the  water  ihall  J  Eldon  limited  the  relief  to  cases  where  the  lease 
be  supplied.  ;  required  the  payment    of    a  specific    sum    of 

Sm.  Land!.  &  Ten.  96;  CJom.  Dig.  Covenant,  |  money.  The  authorities  going  beyond  this  he 
^*  .  I  held   to   be   unsound,   and  declined   to   follow 

It  woula  only  be  carrying  out  the  intention  i  them.  Speaking  of  Wadman  v.  Calcraft.  10 
of  the  parties,  to  hold  that  the  appellees  were  Ves.  68,  he  said  the  Master  of  the  Rolls  in  that 
bound  to  use  at  least  reasonable  eiTorts  to  keep  i  case  held,  "that  though  against  ejectment  for 
the  canal  in  suitable  repair,  as  a  means  and  an  non-payment  of  rent  the  court  wotild  relieve  irp- 
indispensable  means  to  the  supplying  of  the  on  a  principle  long  acknowledged  in  this  court, 
water  contracted  for.  

Messrs.  T.  A.  Hendricks  and  A.  G.  Porter, 
for  appellees. 


Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 


but  utterly  without  foundation,  it  would  not 
relieve  where  the  right  of  the  landlord  aecnicil. 
not  by  non-payment  of  rent,  but  by  the  non -per- 
formance of  covenants  which  migrnt  be  cojii])e!i- 
sated  in  damages."  Hill  v.  Barclay,  18  Ves. 
688.  Such  is  now  the  settled  English  rule  upon 
This  is  a  case  in  equity.  The  appellant  filed  I  the  subject.  2  Story,  Eq.,  sees.  1315,  1316:  Dav- 
43i»]    his  bill   to   •eft join  the   execution   of  a  i  is  v.  West,  12  Ves.  475;  Reynolds  v.  Pitt,   19 

jud.tnnent   in   ejectment.     The    defendants    de- 1  Ves.  ;   Gregory  v.  Wilson,  10  Eng.   L.  &. 

murred  and  the  demurrer  was  sustained.  j  L.  138;  Eaton  v.  Lyon,  3  Ves.  690;  Hill  v.  Bar- 

The  court  gave  leave  to  amend,  upon  terms  ;  clay,  16  \es.  402.  In  Brncebridge  v.  Bucklcv, 
which  the  appellant  declined  to  accept.  A  de-  2  Price,  200.  Baron  Wood,  in  a  dissenting  opiii- 
cree  was  thereupon  entered  that  the  bill  should  ^  ion,  made  an  earnest  and  able  assault  uptui  this 
be  dismissed,  and  for  costs.  This  appeal  brings  doctrine.  The  question  may  be  rejjarded  r.s  yet 
the  case  here  for  review.  unsettled  in  the  jurisprudence  of  this  countrv. 

With  the  leave  to  amend  we  have  nothing  to    2  Story,  Eq.  §§  1315,  1316.  and  notes, 
do.     The  terms  imposed  were  within  the  dis-        Lord  Redesdale  held  tnat  where  there  were 
eretion  of  the  court,  and  are  not  open  to  e.Kam-    unsettled  accounts  between  the    landlord    and 
ination  in  this  proceeding.  tenant,  which  could  not  be  properly  taken  at 

The  only  question  before  us  is,  whether  the  law,  the  payment  or  tender  of  money  on  ac- 
circuit  court  erred  in  sustaining  the  demurrer  count  of  the  rent  might  be  deferred  until  the 
and  dismissing  the  case.  The  bill  is  very  volu-  rights  of  the  parties  were  settled  by  the  decree 
minous.  We  will  consider  the  points  to  which  of  the  court,  out  tliat  where  the  accounts  were 
our  attention  has  been  called,  so  far  as  is  neces- '  not  of  this  character,  equity  would  not  inter- 
sary  to  the  proper  determination  of  the  rights    vene.    O'Mahony  v.  Dickson,  2  Sch.  &,  L.  400; 


of  the  parties. 

The  recovery  was  had  in  the  action  of  eject 
ment,  upon  the  groun4  of  forfeiture  for  the  non- 


O'Connor  V.  Spaight,  1  Idem,  305. 

•The  recovery  in  ejectment  is  an  im-  [•433 
portant  feature  in  the  case  before  us.    The  In- 


payment of  the  rents  reserved  >n  two  leases.  I  diana  the  action  is  regulated  by  statute,  and 
Both  courts  of  law  and  of  equity  have  power  j  the  judgment  has  the  same  conclusiveness  and 
to  give  relief  in  cases  of  this  kind.  Courts  of  '  effect  as  common  law  judgments  in  other  eases. 
*aw  give  it  upon  motion,  which  may  be  made  ,  The  judgment  against  the  appellant  established 
before  or  after  judgment.  If  after  judgment,  I  the  validity'  of  the  leases,  that  he  was  in  i>os- 
it  must  be  made  before  the  execution  is  e.xecut-  !  session,  his  obligation  to  pay  the  rents  reserved, 


ed.  The  rent  due,  with  interest  and  costs,  must 
be  paid.  Upon  this  being  done,  a  final  stay  of 
proceedings  is  ordered.  Tidd,  Pr.  3  Am.  ed. 
1234;  Phillips  v.  Doelittle,  8  Mod.  345;  Smith 
V.  Parks,  10  Mod.  383;  Atkins  v.  Chilson,  11 
Met.  115. 


and  that  the  installments  demanded  were  due 
and  unsatisfied.  He  is  estopped  from  denying 
these  facts,  and  from  setting  up  anything  in 
this  case  to  the  contrary. 

In  the  case  of  Trustees,  W.  &  Erie  Canal  v. 
Brett,  25  Ind.  410,  the  trustees  had  leased   so 


The  first  British  Statute  upon  the  subject  was  1  much  of  the  surplus  water  of  the  canal  as  mijjiit 


the  4th  George  II.,  ch.  28.    The  practice  is  now 
regulated  by  the  15  and  16  Victoria,  ch.  76. 

Courts  of  equity  are  governed  by  the  same 
rules   in  the   exereise  of   this  jurisdiction   as 


DC  necessary  for  the  purposes  specified.  The 
right  was  reserved,  upon  paying  for  tlie  mill  to 
be  built  by  the  lessee,  to  resume  the  use  of  the 
water  leased  whenever  it  might  be  necessary 


courts  of  law.  All  arrears  of  rent,  interest  and  for  navigation,  or  whenever  its  use  for  hydraul 
costs  must  be  paid  or  tendered.  If  there  be  no  I  ic  purposes  should  be  found  to  interfere  with 
special  reason  to  the  contrary,  an  injunction  '  the  navigation  of  the  canal.  It  was  averred 
tiiereupon  goes  to  restiain  further  steps  to  en-  1  that  the  trustees  had  abandoned  that  part  of 
force  the  forfeiture.  The  grounds  upon  which  !  the  canal,  and  suffered  it  to  go  to  decay,  so  that 
a  court  of  equity  proceeds  are,  that  the  rent  is  the  water  power  was  destroyed,  and  the  plain- 
the  object  of  the  parties,  and  the  forfeiture  only  !  tiff's  mill  rendered  valueless.     The  court  held 


an  incident  intended  to  secure  its  payment; 
43a*]  that  *the  measure  of  damages  is  fixed  and 
certain,  and  that  when  the  principal  and  in- 
terest are  paid  the  compensation  is  complete.  In 
respect  to  other  covenants  pertaining  to  lease- 
hold estates,  where  the  elements  of  fraud,  acci- 
dent and  mistake  are  wanting,  and  the  measure 
of  compensation  is  uncertain,  equity  will  not 
interfere.     It  allows  the   forfeiture  to  be  en- 


that  there  was  no  implied  covenant  to  keep  the 
canal  in  repair,  that  the  express  provision  for 
compensation  in  one  case  excluded  the  implica- 
tion of  such  right  in  all  others,  and  that  the 
plaintiff  was  without  remedy.  This  case,  like 
the  one  under  consideration,  was  decided  upon 
a  demurrer  by  the  defendants. 

The  tendency  of  modem  decisions  is  not  to 
imply  covenants  which  might  and  ought  to  have 


forced  if  such  is  the  remedy  provided  by  the  been  expressed,  if  intended.  Aspden  v.  Austin.  5 
contract.  This  rule  is  applied  to  the  covenant  1  i^.  B.  (N.  S.)  671;  Pilkington  v.  Scott,  15  M. 
to  repair,  to  insure,  and  not  to  assign.  Lord  &  W.  657.  A  covenant  is  never  implied  that  the 
x63  74  U.  S. 
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lessor  will  make  any  repairs.  Pomfret  v.  Ri- 
eroft,  1  Wms.  Saund.  321,  322,  n.  1;  Kellen- 
berger  t.  Foresman,  13  Ind.  475.  The  tenant 
cannot  make  repairs  at  the  expense  of  the  land- 
lord, unless  by  special  agreement.  Mum  ford  ▼. 
BrowB,  6  Cow.  475.  If  a  demised  house  be 
burned  down  by  accident,  the  rent  does 
434*]  *not  cease.  The  lessee  continues  liable 
as  if  the  accident  bad  not  occurred.  Moflfit  v. 
Smith,  4  N.  Y.  126.  If  in  such  a  case  the  land- 
lord receives  insurance  money,  the  tenant  has 
no  equity  to  have  it  applied  to  rebuilding,  or  to 
restrain  the  landlord  from  suing  for  the  rent 
until  the  structure  is  restored.  Leeds  v.  Cheet- 
bam,  1  Simons,  146;  Loft  v.  Dennis,  1  Ell.  & 
Ell.  474. 

Trustees,  W.  &  Erie  Canal  v.  Brett  is  an 
authority  strikingly  apposite  in  this  case.  In 
the  leases  set  out  in  the  bill,  ad  in  thie  lease  in 
that  case,  the  parties  provided  but  one  remedy 
for  a  failure  of  \vnter.  That  is,  an  abatement 
of  the  rent  in  proportion  to  the  extent  and  time 
of  the  deficiency.  The  contract  gives  none 
other.  Beyond  this  it  is  silent  upon  the  sub- 
jVct.  This  court  cannot  interpolate  what  the 
contract  docs  not  contain.  Wo  can  only  apply 
thi'  law  to  tlic  facta  as  we  find  tl'.eni.  The  ap- 
pellant is  entitled  to  the  remedy  Kpecified.  Ex- 
prc^Huni  facit  cessare  taciturn.  Xeitlier  a  court 
ot  equity  nor  a  court  of  law  can  aid  him  to 
any  greater  extent. 

Tliis  sweeps  from  the  case  the  claims  set  up 
ia  the  bill  by  the  appellant  for  offset,  repairs, 
recoupment,  and  daniages,  leaving  to  be  con- 
sidered onlv  the  claim  for  a  reduction  of  the 
rents  in  the  manner  stipulated  by  the  parties. 

The  appellant  avers  that  he  abandoned  the 
premises  covered  by  the  second  lease,  that  tlie 
appellees  acquiesced,  and  that  his  title  thus  be- 
caiiw  vested  in  them  by  reverter.  This  is  re- 
pelled by  the  verdict  and  judgment  in  the  ac- 
tion of  ejectment. 

He  ipsists  that,  according  to  the  provision  re- 
ferred to  in  the  leases,  he  is  entitled  to  a  reduc- 
tion of  the  rents  specifically  demanded  before 
tlie  conimenceiiient  of  the  action  of  ejectment. 
The  plaintiffs  could  not  have  recovered  without 
proving  to  the  satisfaction  of  the  jury  that 
the  exact  amount  demanded  was  due.  Any  fail- 
ure in  this  resiiect  would  have  been  fatal  to  the 
action.  Then  was  the  time  for  the  appellant 
to  assert  and  prove  this  claim.  He  cannot  do  it 
DOW.  The  judgment  is  conchnive. 
425*]  *Tlio  bill  claims  reductions  of  the  rents 
for  failure  of  water  from  the  2d  of  Octolier, 
1857,  when  the  title  of  the  defendants  accrued, 
doift-n  to  the  1st  of  May,  1865,  when  the  last 
installments,  before  the  filing  of  the  bill,  be- 
came due,  amounting  in  the  aggregate  to  $2,G49. 
The  rents,  during  the  same  period,  amounted 
to  a  much  larger  sum.  Conceding  the  appel- 
lant's demand  to  be  correct,  he  should  at  least 
have  tendered  payment  of  the  difference  between 
thc^e  two  amounts,  and  interest,  before  bring- 
ing; his  bill.  In  not  alleging  that  he  had  done 
to  the  bill  is  fatally  defective. 

A  ease  is  not  presented  upon  which  a  court  of 
equity,  according  to  the  settled  principles  of  its 
jurisprudence,  is  authorized  to  interpose.  The 
spirit  manifested  by  the  appellant  throughout 
the  litigation  between  the  parties,  as  disclosed 
by  the  bill,  is  not  persuasive  to  such  a  tribunal 


to  lend  him  its  aid.    We  think  the  demurrer 
was  well  taken. 
The  decree  of  the  Circuit  Court  ia  affirmed. 


THOMAS  W.  PIERCE,  Appt., 

V. 

THE  UNITED  STATES, 

and 

THE  DOVER  FIVE  CENT  SAVINGS  BANK, 
Edwin  D.  Morgan  et  al.,  and  The  Boatmen's 
Savings  Institution,  Appts., 

V. 

THE  UNITED  STATES. 

(See  S.  C.  "The  Floyd  Acceptances,"  7  Wall. 

666-085.) 

Commercial  paper,  proof  of  authority  to  make, 
when  necessary — made  by  government  of- 
ficers— their  authority — their  acceptance  not 
binding. 

The  protection  which  commercial  nsajre  throws 
around  negotiable  paper,  cannot  be  used  to  estnb- 
Ish  the  authority  by  which  it  was  orlelnally 
issued. 

The  purchaser  of  such  paper  purportloir  to  bind 
the  government  must,  at  his  peril,  see  that  the 
officer  had  authority  to  bind  the  government. 

The  use  of  bills  of  exchange,  bv  the  officers  of 
porernment  in  cases  authorlxed  by  law.  cannot 
esfnhllsh  a  usage  In  cases  not  so  authorized. 

Usage  is  not  a  sufficient  reliance  as  an  authority 
for  the  accepUnce  of  drafts  by  the  Secretary  of 
War.  ' 

There  is  no  express  authority  to  anv  officer  of 
the  government  to  draw  or  accept  bills  of  ei- 
change. 

A  bill  of  exchange  to  bind  the  government,  is  to 
be  Judged  by  the  same  rule  as  other  contracts. 

The  authority  to  Issue  bills  of  exchange  not  be- 
ing one  exnressly  given  by  statute,  can  onlv  arise 
as  an  incident  to  the  exercise  of  some  other 'power. 

There  can  be  no  lawful  occasion  for  anv  depart- 
ment ^f  the  government,  or  for  any  of  Its  of- 
ficers, or  agents,  to  accept  drafts  drawn  on  tlji»m. 
and  such  acceptances  cannot  bind  the  government. 

The  acceptance  of  accommodation  paper  by  the 
Secretary  of  War  for  the  beneflt  of  the  drawers 
was  unauthorised. 

If  such  acceptances  were  payments  In  advance  of 
the  service  rendered  and  supplies  furnished,  they 
are  expressly  forbidden  by  law. 

[Nos.  23,  259.1 

Argued  Jan.  23,  1869.  Decided  Mar.  1,  1809. 


APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Messrs.  C.  Gushing,  C.  B.  Goodrich,  W.  W. 
Boyce,  and  J.  S.  Black,  for  ajipcllants: 

The  testimony  of  William  H.  Russell,  one  of 
the  drawers  and  endorsers  of  the  bills  declared 
upon,  so  far  as  it  had  a  tendency  to  defeat  or 
impair  the  negotiable  securities  to  which  he 
had  given  credit  by  his  signature  as  a  party, 
was  inadmissible  and  improperly  received  by  the 
court  below. 

Bk.  of  U.  S.  V.  Dunn,  6  Pet.  67;  Bk.  of 
Metr.  V.  Jones,  8  Pet.  12;  U.  S.  v.  Leder,  11 
Pet.  94;  Henderson  v.  Anderson.  3  How.  73; 
Saltmarsh  v.  Tuthill,  13  How.  229. 

The  instruments  declared  upon  are  bills  of  ex- 

Note. — United  States  as  party  to  bills  and 
notes,  rigtits  and  liabilities  of — ate  note  to  U.  8.  v. 
Barker.  6  L.  ed.  U.  8.  728. 
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change;  they  are  abeoluie  upon  their  face  for 
the  pajrment  of  money,  which  is  not  dependent 
upon  any  contingency,  nor  upon  the  existence 
or  sufficiency  of  a  particular  fund.  They  were 
accepted  unconditionally.  This  proposition, 
it  is  submitted,  cannot  be  resisted,  if  the  Unit- 
ed States  as  a  soyerei^ty  had  the  capacity  to 
become  a  party  to  a  bill  of  exchange.  In  con- 
sidering the  character  of  the  instruments,  the 
question  of  authority  on  the  part  of  Floyd  does 
not  appertain  to  the  discussion. 

U.  S.  y.  Bk.  of  Metr.  15  Pet.  377 ;  Chit.  Bills, 
49,  6th  ed.;  Mackleod  y.  Snee,  2  Ld.  Raym. 
1481 ;  Knox  Co.  y.  Aspinwall,  21  How.  530,  16 
L.  ed.  208;  Wells  y.  Brigbam,  6  Cush.  6;  Varner 
y.  Nobleborough,  2  Me.  121 ;  Kelley  v.  Brooklyn, 
4  Hill,  263;  Pierson  y.  Dunlop,  Cowp.  571; 
Mackleod  y.  Snee,  2  Str.  762;  Ellison  y.  Colling- 
ri4g«,  9  Man.,  6.  A,  S.  570. 

The  United  States,  as  a  sovereignty,  has  au- 
thority to  enter  into  any  and  every  contract 
which  the  trusts  conferred,  or  the  duties  im- 
posed upon  them  may  require,  unless  expressly 
or  by  necessary  intendment  prohibited  by  the 
Constitution;  and  in  the  absence  of  a  constitu- 
tional prohibition,  may  select  the  means  by 
which  their  trusts  and  duties  are  to  be  per- 
formed.   U.  S.  y.  Maurice,  2  Brock.  109. 

The  contracts  of  the  United  States  must  be 
entered  into  by  the  instrumentality  of  individu- 
als; the  principal  officers  of  the  several  Execu- 
tive Departments,  especially  of  the  State,  of  the 
War  and  of  the  Navy,  are  to  a  large  extent  the 
representatives  and  agents  of  the  President, 
and  their  acts  are  his  acts.  In  exercising  their 
authority  and  in  performing  the  functions  of 
their  offices,  under  statutes,  they  do  not  act  as 
agents  in  the  ordinary  sense  of  the  term,  but  as 
principals  under  the  law. 

Burrill  y.  Nahant  Bank,  2  Met.  163;  Dun- 
ston  y.  Imp.  Gas  Light  Co.  3  B.  &  Ad.   125. 

Whenever  the  United  States  becomes  a  party 
to  a  bill,  it  must  be  through  the  Executive 
branch  of  the  Government. 

If  the  Executive  can  use  bills  under  any  con- 
tingency, the  state  of  facts  upon  which  the  au- 
thority may  be  exercised  is  conclusive,  and 
cannot  be  controlled  by  any  other  branch  of  the 
government. 

Cases  in  which  it  appears  bills  have  been 
used  by  the  government: 

Dugan  v.  iT.  S.  3  Wheat,  172;  U.  S.  y,  Brad- 
ley, 10  Pet.  359;  U.  S.  v.  Price,  2  Wash.  460; 
Bruce  v.  U.  S.  17  How.  441,  15  L.  ed.  131 ;  U.  S. 
V.  Jones,  8  Pet.  377 ;  U.  S.  y.  Buchanan,  8  How. 
85. 

If  the  Executive  branch. of  the  Government, 
acting  by  the  principal  officers  of  one  of  the 
Executive  Departments,  had  authority,  in  the 
execution  of  its  trusts  and  duties,  to  accept 
bills  of  exchange  under  any  circumstances,  the 
petitioner  is  entitled  to  recover. 

The  acts  of  the  Secretary  of  War  are,  in  all 
matters  appertaining  to  the  War  Department, 
the  acts  of  the  President,  and  are  to  be  regard- 
ed and  respected  as  such. 

I^ockington  y.  Smith,  1  Pet.  (C.  C.)  466; 
Williams  v.  U.  S.  1  How.  290;  Little  v.  Bar- 
reme,  2  Cranch,  170;  Parker  v.  U.  S.  1  Pet. 
293;  U.  S.  v.  Eliason,  16  Pet.  302;  U.  S.  v. 
Gratiot,  14  Pet.  537;  Wilcox  v.  Jackson,  13 
170 


Pet.  498;   Rogers  v.  Burlington,  3  Wall.  654, 
18  L.  ed.  79. 

John  B.  Floyd,  as  Secretary,  had  authority 
to  contract  for  supplies  and  transportation  for 
the  army.  In  the  execution  of  the  trusts  im- 
posed upon  the  department,  it  was  competent 
for  him  to  stipulate  with  a  contractor  to  accept 
his  drafts;  to  enter  into  an  obligation  to  pay  a 
sum  certain  to  a  contractor,  at  a  time  certain. 
It  was  competent  for  Floyd,  after  a  contractor 
had  upon  notice  supplied  himself  with  the 
means  of  transportation  which  had  been  ac- 
cepted by  the  government,  and  the  trains  were 
ready  to  start,  to  accept  the  drafts  of  the  con- 
tractor to  the  amount  of  forty  or  fifty  per  cent 
of  the  sum  which  would  be  due  upon  the  com- 
pletion   of   the   transportation. 

The  Secretary  had  authority,  under  the  Con- 
stitution (Const,  art.  2,  f  2),  as  the  principal 
officer  of  an  Executive  Department,  and  under 
the  Act  by  which  the  War  Department  was  es- 
tablished (1789,  Aug.  7,  ch.  7,  1  Stat,  at  L. 
50),  as  the  representative  of  the  President,  to 
perform  the  duties  enjoined  upon  or  intrusted 
to  him  in  relation  to  the  army,  its  supplies  and 
the  transportation  thereof,  using  such  means 
and  entering  into  such  contracU  in  the  exe- 
cution of  the  trusts  as  he  might  consider  fit 
and  adequate  to  the  purpose  to  be  accom- 
plished. 

The  Statutes  of  the  United  States  applicable 
to  the  Executive  Departments,  and  especially  to 
the  Army  and  Navy,  dearly  sustain^ the  posi- 
tion which  is  taken  as  to  the  authority  of  the 
Secretary  of  War.  It  will  appear  from  these 
statutes  that  the  Secretary  is  not  prohibited  or 
restrained,  in  terms  or  by  legal  intendment, 
from  the  use  of  bills  of  exchange.  1  Stat,  at  L. 
49,  ch.  7 ;  1  Stat,  at  L.  279,  ch.  37 ;  1  Stat,  at  L. 
610,  ch.  85,  I  3;  2  Stat,  at  L.  535,  536,  ch.  28;  2 
Stat,  at  L.  816,  ch.  48 ;  3  Stat,  at  L.  426,  427, 
ch.  61,  I  7;  3  Stat,  at  L.  721,  ch.  5;  4  Stat,  at 
L.  360,  ch.  42;  3  SUt.  at  L.  567,  eh.  52,  S  6; 

11  Stat,  at  L.  266,  269,  ch.  25,  f  4,  May  4,  1858; 

12  SUt  at  L.  91,  ch.  205,  f  3. 

From  these  statutes  it  is  clear  that  the  au- 
thority of  the  Secretary  of  the  War  Depart- 
ment to  contract  may  be  derived  from  a  special 
statute  without  an  appropriation,  or  from  an 
appropriation  for  a  special  purpose,  or  it  may 
be  and  in  many  instances  is,  exercised  under 
general  provisions  of  law,  which  confer  upon 
him  the  management  of  the  business  of  the  de- 
partment. 

The  statutes  do  not  prohibit  the  use  of  bills 
of  exchange ;  they  do  not,  expressly  nor  by  im- 
plication, prescribe  the  terms  nor  conditions  of 
the  contracts  which  the  Secretary  may  make; 
they  do,  however,  confer  upon  him  a  large  dis- 
cretion, accompanied  with  a  clear  intent  that 
no  casualty  or  contingency  shall  be  permitted 
to  endanger  such  subsistence  or  transportation 
as  the  army  may  require.  These  provisions  are 
not  controlled  by  statutes  which  establish  and 
define  the  Treasury  of  the  United  States,  or  by 
which  the  disbursement  of  the  public  money  is 
regulated. 

The  Secretary  of  War,  as  the  head  or  princi- 
pal officer  of  one  of  the  Executive  Departments, 
has  been  held  out  by  Congress  as  having  au- 
thority to  accept  and  to  use  bills  of  exchange 
in  the  execution  of  the*  trusts  and  duties  im- 
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posed  upon  or  confided  to  the  department;  his 
exercise  of  the  authority  has  been,  by  implica- 
tion, clearly  ratified  and  confirmed. 

6  Stat,  at  L.  548,  ch.  228;  4  Stat,  at  L.  765, 
eh.  27,  S  2;  6  Stat,  at  L.  587,  ch.  207;  6  Stat, 
at  L.  822,  ch.  13;  9  Stat,  at  L.  40,  ch.  65;  11 
SUt.  at  L.  150,  160,  ch.  38;  11  SUt  at  L. 
403,  ch.  75;  12  Stat,  at  L.  Private  Acto,  878, 
ch.  10;  Postmaster-Gen.  v.  Early,  12  Wheat. 
136;  6  Conn.  486;  Ware  t.  U.  S.  4  Wall.  633, 
18  L.  ed.  393. 

The  authority  of  the  Secretary  to  accept  bills 
of  exchange  must  be  re|;arded  as  res  judicata, 
and  concluded  by  authority. 

U.  S.  V.  Bk.  of  Metr.  15  Pet  377 ;  9  Stat  at 
L.  688;  Mar.  2,  1847. 

Congress  directed  the  payment,  with  interest, 
of  similar  drafts  which  were  not  before  the 
court  in  the  case  cited. 

6  Stat  at  L.  848,  Aug.  1,  1842,  Converse  & 
Rees;  9  Stat,  at  L.  153,  ch.  34,  S  4,  Mat.  2, 
1847,  HowUnd  A,  Aspinwall ;  9  Stat  at  L.  677, 
Aug.  10,  1846,  Abraham  Horback;  11  Stat,  at  L. 
496,  Feb.  10,  1857,  Joseph  D.  Beers;  U.  8.  v. 
Bailey,  9  Pet  255;  U.  S.  v.  Tingey,  5  Pet. 
127;  Dugan  v.  U.  S.  3  Wheat  172;  Tyler  v. 
Hand,  7  How.  573;  U.  S.  v.  Bradley,  10  Pet. 
869,  360;  U.  S.  v.  Tingey,  5  Pet  115;  U.  S.  v. 
Arredondo,  6  Pet.  729;  Decatur  v.  Paulding, 
14  Pet  615;  U.  S.  v.  Linn,  15  Pet  314;  Brash- 
ear  v.  Mason,  6  How.  102;  Cotton  v.  U.  S. 
11  How.  229;  Parks  v.  Ross,  11  How.  374;  Neil- 
son  T.  Lagow,  12  How.  98;  U.  S.  v.  Guthrie, 
17  How.  303,  304,  15  L.  ed.  106;  U.  S.  v. 
Macdaniel,  7  Pet  14;  Hodgson  v.  Dexter,  1 
Cranch,  345;  U.  S.  v.  Jones,  8  Pet  377;  U.  8.  v. 
Jones,  18  How.  92,  15  L.  ed.  274. 

The  authority  of  the  Secretary  to  accept  and 
to  use  bills  of  exchange,  has  from  time  to  time 
been  sustained  by  the  law  officers  of  the  govern- 
ment 

2  Ops.  of  Attys-Gen.  505;  Hon.  R.  B.  Taney, 
Mar.  1832;  4th  Vol.  90;  Hon.  H.  S.  Legare, 
Sept  12,  1842,  in  which  he  refers  to  the  case  of 
The  U.  8.  V.  Bk.  of  Metr.  15  Pet.  377;  4th 
Vol.  Hon.  John  Nelson,  Dec.  20,  1843,  286, 
287;  4th  Vol.  290,  Dec.  30,  in  which  reference 
is  made  to  the  same  case;  4th  Vol.  507,  Hon. 
John  Y.  Mason,  July  20,  Aug.  8,  1846,  618; 
5th  Vol.  218;  Hon.  Reverdy  Johnson.  Dec.  6th, 
1849,  218;  8th  Vol.  1,  Hon.  Caleb  Gushing,  July 
10,  1856. 

The  statutes  relied  upon  by  the  government 
and  by  the  Court  of  Claims,  are  not  applicable 
and  cannot  control  the  cases  or  principles  up- 
on which  the  petitioner  rests  his  case. 

Messrs.  Wm.  M.  Evarts,  Atiy-Gen.,  E.  P. 
HottOB,  and  John  J.  Weed,  for  United  States: 

Our  first  inquiry  is  naturally  as  to  the  extent 
of  the  powers  and  the  authority  of  the  Secre- 
tary of  War. 

'  John  B.  Floyd,  as  Scretary  of  War,  had  no 
authority,  in  his  official  capacity,  to  accept  the 
several  instruments  in  writing,  described  m  the 
several  petitions  of  these  appellants,  and  bind- 
ing the  United  States  for  their  payment 

ITie  Secretary  of  War  is  a  public  agent.  He 
can  exercise  no  authority  nor  do  any  act  un- 
leas  the  same  be  authorized  by  law. 

1  SUt  at  L.  pp.  -49,  50;  Parker  v.  U.  S.  1 
Pet  296;  U.  S.  v.  Macdaniel,  7  Pet  14;  Will- 
iams  V,  U.  S.  1  How.  290;  Wilcox  v.  Jackson, 
13  Pet  498;  Gidley  ▼•  Palmerston,  3  Brod.  & 
B.  185. 
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In  the  case  of  Little  v.  Barreme,  2  Cranch, 
170,  the  court  decided  that  the  orders  of  the 
President,  unless  made  within  the  scope  of  his 
lawful  authority,  afforded  no  protection  to  those 
who  execute  such  orders.  The  President,  there- 
fore, not  less  than  his  secretaries,  is  limited  and 
restricted  by  the  Constitution  and  the  laws 
made  under  it  Neither  he'  nor  any  of  his  con- 
stitutional advisers  have  any  authority  to  bind 
the  United  States  except  in  accordance  with 
law. 

The  fact  that  the  Secretary  of  War  is  vested 
with  discretion  in  the  administration  of  those 
matters  which  the  law  confides  to  him,  cannot 
enlarge  nor  extend  his  powers.  His  discretion 
extends  only  to  the  execution  of  the  laws  and 
regulations  of  Congress  under  which  he  is  from 
time  to  time  required  to  act. 

Decatur  v.  Paulding,  14  Pet  515;  U.  S.  v. 
Guthrie,  17  How.  303,  16  L.  ed.  105;  U.  8.  v. 
Eliason,  16  Pet.  302. 

In  the  argument  of  this  case  it  is  contended 
that  both  upon  principle  and  by  statute,  the 
following  propositions  are  established: 

First.  That  the  officers  of  the  Government  of 
the  United  States  are  merely  agents,  appointed 
by  law  to  do  certain  acts  and  perform  certain 
duties  required  by  law,  and  that  thev  have  no 
powers  beyond  those  specified  in  the  law  which 
creates  their  office  and  defines  their  powers  and 
duties. 

Second.  That  the  Secretary  of  War  is  merely 
an  officer  appointed  to  superintend  the  equip- 
ment subsistence,  transportation  and  other  nec- 
essary supplies  for  the  Armies  of  the  United 
States  and  the  War  Department.  He  has  no 
power,  by  any  law  or  regulation,  to  bind  the 
government  by  the  acceptance  of  bills  of  ex- 
change in  his  official  capacity. 

Third.  That  no  quartermaster  nor  other  of- 
ficer of  the  War  Department  can  create  any 
liability  against  the  United  States,  except  for 
articles  of  transportation,  or  supplies  actually 
furnished  to  or  used  by  the  Army  of  the  United 
States. 

Fourth.  That  the  Secretary  of  War  can  make 
no  contract  respecting  the  furnishing  of  sup- 
plies for  his  department,  unless  there  be  some 
law  authorizing  the  same,  or  an  appropriation 
adequate  to  its  fulfillment 

Fifth.  That  the  power  of  the  Secretary  of 
War,  in  resp^  to  contracts  that  he  may  make 
in  regard  to  tne  furnishing  of  supplies  for  his 
department,  is  exhausted  when  the  contract 
which  authorizes  him  to  make  has  been  made 
by  him  as  the  agent  of  the  United  States. 

Sixth.  That  it  is  not  within  the  scope  of  the 
powers  conferred  by  law  upon  the  Secretary  of 
War,  to  provide  the  means  by  which  the  obli- 
gations of  the  government  under  contracts 
which  he  may  make,  shall  be  discharged. 

Neither  the  statutes  nor  the  authorities  upon 
which  the  appellants  rely  sustain  or  establish 
the  authority  of  the  Secretary  of  War  to  make 
contracts  on  behalf  of  the  Government  of  the 
United  States,  by  the  acceptance  of  drafts  or 
bills  of  exchange  drawn  upon  him  in  his  of- 
ficial character. 

The  principle  which  may  be  extracted  from 
the  decisions  which  the  counsel  for  the  appel- 
lants have  cited  upon  the  questions  of  the  au- 
thority of  the  Secretary  of  War  to  make  con- 
tracts by  bills  of  exchange,  may  be  stated  as 
follows: 
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First.  That  the  decision  of  a  matter  commit- 
ted by  authority  of  law  to  any  of  the  Executive 
Departments  of  the  Government,  is  conclusive, 
so  far  as  it  involves  the  right  of  the  executive 
head  of  a  department  to  exercise  discretion  and 
judgment. 

Second.  Tliat  a  writ  of  mandamus  will  not 
lie,  to  compel  an  executive  officer  to  discharge 
his  duty  involving  his  right  to  exercise  discre- 
tion. 

Third.  The  United  States  beine  a  body  poll- 
tic,  may,  through  the  instrumentality  of  its  au- 
thorized agents,  make  such  contracts  as  may  be 
necessary,  in  the  performance  of  duties  com- 
mitted by  law  to  the  Executive  Departments. 

Fourth.  The  power  of  agents  of  the  govern- 
ment are  determined  by  law,  and  their  right  to 
exercise  discretion  is  limited  to  matters  com- 
mitted to  them  by  law. 

Fifth.  The  duties  committed  by  law  to  the 
President,  may  be  executed,  under  his  author- 
ity, by  heads  of  departments,  as  his  agents. 

Sixth.  The  clear  intendment  of  the  law  is  to 
prohibit  the  Secretary  of  War  making  contracts 
by  bills  of  exchange,  by  which  the  government 
shall  be  bound. 

Seventh.  Bonds  executed  by  agents  of  the 
government  for  the  faithful  performance  of 
their  duties,  althou<{h  not  such  as  phescribed  by 
statute,  may  be  enforced,  if  the  voluntary  obli- 
gations and  contracts  of  the  persons  executing 
them. 

Eighth.  That  in  any  and  all  cases  where  the 
authority  of  the  head  of  an  Executive  Depart- 
ment to  accept  the  bills  of  exchange  has  been 
recognized,  there  has  been  some  special  circum- 
stance existing  or  duty  enjoined  by  which  such 
exercise  of  power  might  be  justified. 

The  authority  of  the  Secretary  of  War  to  ac- 
cept bills  of  exchange,  is  not  established  from 
the  proof  of  any  usage  of  either  the  Executive 
Departments  of  the  Government  to  make  use  of 
bills  of  exchange  in  the  transaction  of  the  ordi- 
nary business  in  their  several  departments. 

The  usage  upon  which  much  reliance  is  placed 
by  the  appellant  in  this  case  cannot  be  main- 
tained, because  if  it  were,  it  would  be  in  con- 
travention of  law.  The  powers  of  the  Secretary 
of  War  are  to  be  determined  by  statute,  rather 
than  by  custom  or  usage.  We  may  resort  to 
custom  to  determine  the  manner  in  which  these 
powers  shall  be  exercised  or  duties  performed, 
but  not  for  the  purpose  of  ascertaining  tlie  ex- 
i>onsc  or  source  of  the  autliority  itself.  Usage 
can  neither  extend  nor  limit  the  powers  which 
the  law  confers. 

Strong  v.  Bliss.  6  Met.  303;  Frith  v.  Barker, 

2  Johns.  334;   Dunham  v.   Dey,   13  Johns.  44; 
N.  Y.  F.  Ins.  Co.  v.  Ely,  2  Cow.  707;   Brown 

.  Jackson,  2  Wash.  (C.  C.)  25:  Money  v.  Leach, 

3  Burr.   1767;   Donnell  v.  Columbian  Ins.  Co. 
2   Sunm.   377. 

The  instruments  described  in  the  several  pe- 
titions of  the  appellants  in  the  Court  of  Claims, 
and  upon  which  they  there  relied  to  recover 
judgment  against  the  United  States,  are  not 
bills  of  exchange,  and  the  law  merchant  has  no 
application  to  them.  They  are  not  assignable; 
nor  does  the  fact  of  their  assignment  confer  up- 
on the  appellants  the  right  to  maintain  an  ac- 
tion upon  them  in  their  own  name. 

Story,  Bills,  §  4«,  121 ;  3  Kent,  Com.  76. 

It  is  submitted,  therefore,  that  frojh  these  au- 


thorities  the  following  propositions  arc  est::b 
lished : 

First.  That  these  bills  purported  to  be  drawn 
upon  no  other  funds  than  that  created  by  the 
contracts  of  the  drawers  with  the  government 

Second.  That  their  payment  was  contingent 
upon  the  existence  of  a  particular  fund,  appro- 
priated by  Congress  for  that  purpose. 

Third.  That  were  the  fund  exhausted  they 
could  hot  be  paid,  because  they  were  drawn, 
not  upon  the  personal  credit  of  the  drawers,  but 
upon  the  moneys  which  it  was  expected  would 
become  due  to  them  upon  contracts  not  yet  per- 
formed by  them,  and  upon  which  the  govern- 
ment was  not  liable  to  make  any  payment  to 
them,  except  as  specified  in  their  contracts. 

The  appellants  had  sufficient  notice  of  the 
character  of  these  drafts  or  bills  of  exchange,  to 
require  them  to  make  inquiry  in  regard  to  them. 

These  principles  are  fully  recognized  in  the 
following  cases. 

State  V.  Hastings,  10  Wis.  531 ;  Com.  v.  Fow- 
ler, 10  Mass.  290;  Murray  v.  Carothers.  1  Met. 
(Ky.)  71. 

The  facts,  appearing  upon  the  face  of  these 
instruments,  and  of  which  persons  purchasing 
them  were  bound  to  take  notice,  were: 

First.  That  they  were  accepted  by  the  Secre- 
tary of  War  in  his  official  character.  They 
were,  therefore,  bound  to  inquire  whether  such 
acce])tances  were  authorized  by  law. 

Second.  That  they  were  made  payable  at  a 
place  where  the  Secretary  could  not  lawfully 
have  any  funds  deposited  on  account  of  the 
Government  of  the  United  States,  with  which 
to  pay  them. 

Third.  That  they  were  based  U|K)n  contracts 
which  had  been  made  under  the  direction  of  the 
Secretary  of  War,  for  the  purpose  of  meeting 
the  necessities  of  his  department.  Tlie  persons 
purchasing  these  bills,  therefore,  were  bound  to 
inquire  whether  the  contracts  on  account  of 
which  these  instruments  were  drawn  l^ad.  at 
the  time  of  their  acceptance,  been  pcrformcil, 
because  if  they  had  not  been  performed,  the 
Secretary  of  War  was  prohibited  by  the  Act  of 
Jan.  31,  1823  (Stat,  at  L.  23),  fiom  making 
any  advances  to  these  contractors  in  favor  of 
whom   these  acceptances  were  made. 

The  evidence  offered  on  behalf  of  the  Unitcni 
States  was  admissible  to  show  the  character  of 
these  bills  and  the  circumstances  under  which 
they  were  issued. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  above  named  cases  are  appeals  from  tho 
Court  of  Claims.  The  first  is  before  us  in  a 
separate  record,  and  is  No.  23  of  the  docket  of 
the  term. 

The  other  three,  although  distinct  claims  with 
separate  pleadings,  are  certified  to  us  as  one 
record  with  one  finding  of  facts  for  them  all; 
and  they  constitute  case  No.  259  of  the  docket. 
They  are  alike  in  every  respect  except  the  names 
of  the  plaintiffs  and  the  amounts  claimed.  The 
case  of  Pierce  differs  from  the  others  in  some 
respects;  but  we  shall  endeavor  to  present  the 
considerations  which  must  determine  the  judg- 
ment of  the  court  in  all  the  cases  in  one  opin- 
ion. 

They  are  demands  against  the  United  States, 
founded  upon  instruments  claimed  to  be  bills  of 
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cxehange  drawn  by  Russell,  Majors  &  Wad- 
dell,  of  John  B.  Floyd,  Secretary  of  War,  and 
accepted  by  him  in  that  capacity,  purchased 
by  plaintiffs  before  maturity,  for  a  valuable  con- 
sideration and,  as  they  allege,  without  notice 
of  any  defense  to  them.  The  following  copy  of 
one  Of  these  bills  will  answer  for  all,  as  there  is 
no  difference  in  their  verbal  structure  which 
is  material  to  the  consideration  of  the  matters 
in  i^sue: 
••irj.OOO.  Washington,  November,  28,  1839. 

Ten  months  after  date,  for  value  received,  pay 
to  our  own  order,  at  the  Bank  of  the  Republic, 
Kew  York  City,  five  thousand  dollars,  and 
charge  to  account  of  our  contract  for  supplies 
for  the  Army  in  Utah. 

Russell,  Majors  &  Waddell. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 

Indorsement:  Russell,  Majors  A  Wnddell. 

E.  L.  Acceptance:  War  Department,  Novem- 
ber 29.  1S59.  Accepted.  John  B.  Floyd,  Secre- 
tary of  War." 

Mr.  Pierce,  in  his  petition,  relies  on  the  facts 
that  the  signature  of  John  B.  Floyd,  to  these 
scceptances,  is  genuine,  and  that  he  was  at  the 
time  of  the  acceptance  Srcrotary  of  War,  as 
sufficient  to  establish  his  claim,  lie  avers  that 
Floyd,  as  Secretary  of  War,  had  authority  to 
accept  the  drafts,  and  that  by  his  acceptance 
the  United  States  became  bound.  It  is  evident 
that  he  means  by  this  merely  to  assert,  as  a 
principle  of  law,  that,  by  virtue  of  his  office,  the 
SecreUry  had  such  authority,  and  not.  that 
there  existed,  in  this  case,  special  facts  which 
pave  such  authority;  for  he  mentions  no  such 
facts  in  his  petition,  and  when  the  solicitors 
for  the  defendant  undertook  to  show  under  what 
circumstances  the  bills  were  issued  and  accept- 
ed, he  objected  to  the  evidence.  Its  admission 
k  one  of  the  alleged  errors  on  which  he  brings 
the  case  to  this  court. 

Both  Mr.  Pierce  and  his  counsel,  therefore, 
daim  to  recover  on  the  doctrine  that  when  a 
prly  produces  an  instrument  in  the  form  of  a 
bill  of  exchange,  which  he  has  purchased  be- 
fore its  maturity,  drawn  on  the  Secretary  of 
War,  and  accepted  by  him,  he  has  established 
a  claim  against  the  government  which  admits 
of  no  inquiry  into  the  circumstances  under 
which  the  acceptance  was  n)ade. 

The  other  defendants,  also,  in  their  original 
petitions,  assert  and  rely  upon  the  same  princi- 
ple; but  they  have  also  filed  amended  petitions, 
m  which  they  set  forth  facts  connected  with 
the  acceptance  of  the  Secretary,  which  they 
©75*]  'deem  sufficient  to  establish  his  right  or 
authority  to  do  so.  Most  of  the  facts,  found  un- 
der the  issues  made  by  these  amended  petitions, 
were  also  found  under  the  general  issue  in 
Pierce's  case,  notwithstanding  his  objection ;  so 
that,  if  they  avail  the  other  plaintiffs  they  will 
also  support  his  claim. 

It  wilt  be  convenient,  therefore,  to  consider, 
first,  the  proposition  on  which  he  rests  his  case, 
which,  if  found  to  be  sound,  disposes  of  all  the 
cases  in  favor  of  plaintiffs. 

One  of  the  main  elements  of  that  proposition, 
■raeh  and  eloquently  urged  upon  our  attention, 
seems  to  be  too  well  established  by  the  decisions 
of  this  court  to  admit  now  of  serious  contro- 
versy. It  must  be  taken  as  settled,  that  when 
the  United  States  becomes  a  party  to  what  it 
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called  commercial  paper — by  which  is  meant 
that  class  of  paper  which  is  transferable  by  in- 
dorsement or  delivery,  and  between  private  par- 
ties, is  exempt  in  the  hands  of  innocent  holders 
from  inquiry  into  the  circumstances  under 
which  it  was  put  in  circulation — they  are  bound 
in  any  court,  to  whose  jurisdiction  they  submit, 
by  the  same  principles  that  govern  individuals 
in  their  relations  to  such  paper. 

Conceding,  then,  for  the  sake  of  argument, 
that  the  instruments  under  consideration  are,  in 
form,  bills  of  that  character,  and  that  the  sig- 
nature of  Floyd  is  genuine,  and  that  he  was  at 
the  time  Secretary  of  War,  there  remains  but 
one  question  to  be  considered  essential  to  plain- 
tiffs' right  to  recover,  and  that  concerns  the  au- 
thority of  the  Secretary  to  accept  the  bills  on 
behalf  of  the  Government. 

It  is  not  to  be  denied,  that  in  the  extensive 
and  varied  fiscal  operations  of  the  Government, 
bills  of  exchange  are  found  to  be  valuable  in- 
struments, of  which  it  has  the  right  to  avail 
itself  whenever  they  may  be  necessary.  In  the 
transfer  of  immense  sums  o!  money  from  one 
'  part  of  the  country  to  another,  and  in  the  pay- 
ment of  dues  at  distant  points,  where  they 
should  properly  be  paid,  it  uses,  as  it  ought  to 
use,  this  time  honored  mode  of  effecting  these 
purposes. 

In  the  case  of  such  paper,  issued  by  an  indi- 
vidual, when  *we  make  ourselves  sure  of  ['676 
his  signature,  we  are  sure  that  he  is  Iiound,  be- 
cause the  right  to  make  such  paper  belongs  to 
all  men.     But  the  Government  is  an  abstract 
entity,  which  has  no  hand  to  write  or  mouth 
to  speak,  and  has  no  signature  which  can  be 
recognized,  as  in  the  case  of  an  individual.    It 
speaks  and  acts  only  through  agents,  or  more 
properly,  officers.     These  are  many,  and  have 
various  and  diverse  powers  confided  to  them. 
An  individual  may,  instead  of  signing  with 
his  own  hand  the  notes  and  bills  which  he  is- 
sues or  accepts,  appoint  an  agent  to  do  these 
things  for  him.    And  his  appointment  may  be 
a  general  power  to  draw  or  accept  in  all  Ciises 
as  fully  as  the  principal  could;  or  it  may  be  a 
limited  authority  to  draw  or  accept  under  given 
circumstances,  defined  in  the  instrument  which 
confers  the  power.    But,  in  each  case,  the  per- 
son dealing  with  the  agent,  knowing  that  he 
acts  only  by  virtue  of  a  delegated  power,  must, 
at  his  peril,  see  that  the  paper  on  which  he  re- 
lies comes  within  the  power  under  which  the 
agent  acts.    And  this  applies  to  every  person 
who  takes  the  paper  afterwards;  for  it  is  to  be 
kept  in  mind  that  the  protection  which  commer- 
cial usage  throws  around  negotiable  paper,  can- 
not be  used  to  establish  the  authority  by  which 
it  was  originally  issued.    These  principles  are 
well  established  in  regard  to  the  transactions  of 
individuals.     They   are   equally   applicable  to 
those  of  the  Government.     Whenever  negotia- 
ble paper  is  found*  in  the  market  purporting  to 
bind  the  Government,  it  must  necessarily  be 
by  the  signature  of  an  officer  of  the  Government 
and  the  purchaser  of  such  paper,  whether  the 
first  holder  or  another,  must,  at  his  peril,  see 
that  the  officer  had  authority  to  bind  the  Grov- 
emment. 

When  this  inauiry  arises,  where  are  we  to 
look  for  the  authority  of  the  officer? 

The  answer,  which  at  once  suggests  itself  to 
one  familiar  with  the  structure  of  our  govem- 
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mcnt,  in  which  all  power  is  delegated,  and  is 
defined  by  law,  constitutional  or  statutory,  is, 
that  to  one  or  both  of  these  sources  we  must  re- 
sort  in  every  instance.  We  have  no  ofRoers  in 
677*]  this  government  *from  the  President 
down  to  the  most  subordinate  agent,  who  does 
not  hold  office  under  the  law,  with  prescribed 
duti^  and  limited  authority.  And  while  some 
of  these,  as  the  President,  the  Legislature  and 
the  Judiciary,  exercise  powers  in  some  sense 
left  to  the  more  general  definitions  necessarily 
incident  to  fundamental  law  found  in  the  Con- 
stitution, the  larger  portion  of  them  are  the 
creation  of  statutory  law,  with  duties  and  pow- 
ers prescribed  and  limited  by  that  law.  It 
would  seem  reasonable,  then,  that  on  the  <iue8- 
tion  of  the  authority  of  the  Secretary  of  War 
to  accept  bills  of  exchange,  we  must  look  mainly 
to  the  Acts  of  Congress. 

Tlie  counsel  for  claimants,  not  altogether  re- 
jecting this  view  of  the  matter,  maintain  that 
the  power  is  derived  — 

1.  From  the  trpe  construction  of  the  Con- 
stitution and  Acts  of  Congress. 

2.  From  the  decisions  of  the  Supreme  Court 
of  the  United  States;  by  which  is  probably 
meant  only  the  authoritative  construction  of 
the  Constitution  and  laws. 

3.  From  the  usage  of  the  government  in 
similar  cases. 

We  will  examine  these  several  alleged  sources 
of  the  power  in  the  reverse  order  to  that  here 
stated. 

1.  As  regards  usage,  it  must  occur  at  once 
that  if  there  are  instances  in  which  ^he  use  of 
bills  of  exchange  by  the  officers  of  government 
is  authorized  by  law,  as  undoubtedly  there  are, 
the  use  of  them  in  such  cases,  however  com- 
mon, cannot  establish  a  usage  in  cases  not  so 
authorized.  It  ma^  also  be  questioned  whether 
the  frequent  exercise  of  a  power  unauthorized 
by  law,  by  officers  of  the  government,  can  ever 
by  its  frequency  be  made  to  stand  as  a  just 
foundation  for  the  very  authority  which  is  thus 
assumed. 

It  is  to  be  observed  in  this  connection,  that 
the  Court  of  Claims  finds  as  a  fact,  in  Pierce's 
Case,  that  *'the  evidence  fails  to  establish  any 
usage  or  practice  in  the  different  departments 
of  the  government,  by  virtue  of  which  the 
Secretary  of  War  was  authorized  to  accept,  in 
behalf  of  the  United  States,  the  bills  in  suit;" 
and  so  far  as  that  case  is  concerned  this  in- 
quiry might  close  there. 

678*]  *But  in  the  finding  of  facts  which  the 
same  court  makes  in  the  other  three  cases,  it  is 
said,  'That  it  is  and  has  been  the  practice  of 
the  heads  of  departments,  to  accept  drafts  or 
bills  of  exchange  for  the  transmission  of  funds 
to  disbursing  officers,  or  the  payment  of  those 
serving  in  distant  stations,  or  for  services  ren- 
den^."  The  usage  here  found  is  limited  to 
specified  classes  of  cases,  and  if  authorized  by 
law,  can  be  no  evidence  of  a  usage  in  cases  not 
so  authorized.  It  cannot  be  held  to  support  the 
allegation  of  a  usage  so  general  as  to  apply  to 
any  case  in  which  the  head  of  the  department 
may  see  proper  to  use  it. 

We  make  the  further  observation  in  this  con- 
nection, that  while  it  is  readily  to  be  seen  that 
the  exigencies  of  the  business  of  the  depart- 
ments may  require  drafts  to  be  drawn  by  them, 
and  may  justify  drafts  being  drawn  on  them, 
which  they  ought  to  and  do  pay  when  presented, 
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there  can  be  no  occasion  for  an  acceptance,  by 
any  department  or  officer,  of  a  draft  drawn  on 
either  of  them. 

We  do  not  think,  therefore,  that  usage  is  a 
sufficient  reliance  as  an  authority  for  the  ac- 
ceptance of  these  drafts. 

2.  The  U.  S.  V.  Bank  of  the  Metropolis,  13 
Pet.  377,  is  the  case  mainly  relied  on  as  estab- 
lishing the  doctrine  contended  for  by  plaintiffs, 
and  is  confidently  asserted  to  be  conclusive  of 
the  cases  under  consideration,  unless  overruled. 

That  case  undoubtedly  did  decide,  that  when 
an  officer  of  the  government,  authorized  to  do 
so,  accepted  a  draft  in  behalf  of  the  United 
States  or  one  of  the  departments,  the  validity 
of  the  instrument  could  not  be  disputed  in  the 
hands  of  an  innocent  holder.  We  have  already 
stated  this  as  the  established  doctrine  of  this 
court.  And  that  proposition  was  the  principal, 
if  not  the  only  one,  controverted  in  that  case. 
An  attentive  examination  of  it  will  show  that 
the  authority  of  the  officers  to  accept  was  not 
raised  by  counsel  or  considered  bv  the  court. 

The  Bank  of  the  Metropolis  being  sued  for 
certain  balances  in  favor  of  the  United  States, 
pleaded  as  a  set-off  a  *draft  drawn  by  ['679 
Edwin  Porter  on  Richard  C.  Mason,  Treasurer 
of  the  Postoffice  Department,  at  ninety  days, 
and  accepted  by  him  as  Treasurer:  and  also 
four  drafts  at  ninety  days,  drawn  by  James 
Rc^side  on  Amos  Kendall,  Postmaster-General, 
and  "accepted  on  condition  that  iiis  contracts 
be  complied  with." 

It  does  not  appear  to  have  been  controverted 
that  Mason  had  authority  to  accept  the  draft  of 
Porter,  by  either  the  counsel  for  the  govern- 
ment or  the  bank;  and  the  court  seem  to  have 
treated  it  as  conceded. 

The  opinion  of  the  court,  after  stating  the 
facts,  opens  with  the  declaration  that,  "when 
the  United  States,  by  its  authorized  officer,  be- 
comes a  party  to  negotiable  paper,  thev  have  all 
the  rights,  and  incur  all  the  responsibilities  of 
individuals  who  are  parties  tx>  such  instru- 
ments." And  further  on  it  is  said,  that  "an 
unconditional  acceptance  was  tendered  to  it 
(the  bank)  for  discount;  .  .  .  allit  bad  to 
look  to  was  the  genuineness  of  the  acceptance, 
and  the  authority  of  the  officer  to  give  it."  If 
this  language  has  any  significance,  it  is  that 
the  authority  of  the  officer,  like  the  genuine- 
ness of  the  signature,  is  always  to  be  inquired 
into  at  the  peril  of  the  party  taking  nn  ac- 
ceptance purporting  to  bind  the  government. 

Only  a  small  part  of  that  elaborate  opinion 
is  devoted  to  Porter's  draft,  and  to  the  questions 
involved  in  it,  and  the  remainder  of  it  is  occu- 
pied in  discussing  the  effect  of  the  condition  an- 
nexed to  the  acceptance  of  Reeside's  draft  on 
its  commercial  character,  and  to  determining 
what  is  implied  in  that  condition. 

It  seems,  therefore,  quite  clear  that  no  con- 
sidcsation  whatever  was  given  by  the  court  u> 
what  constituted  an  authority  to  draw  or  ac- 
cept bills  of  exchange;  but  that  it  was  implied- 
ly held  to  be  a  matter  always  open  to  inquiry 
when  the  draft  was  attempted  to  be  enforced 
against  the  government.  Nor  are  we  aware  of 
any  case  in  this  court  in  which  the  rule  for 
determining  that  authority  has  been  laid  down. 

Recurring,  then,  to  the  written  law  as  the 
exclusive  source  of  such  authority,  we  may  con- 
fidently assert  that  there  is  no  •express  [•68o 
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authority  to  anj  officer  of  the  government  to 
draw  or  accept  bills  of  exchange. 

Our  statute  books  are  filled  with  Acts  author- 
izing the  making  of  contracts  with  Uie  govern- 
ment through  its  various  officers  and  depart- 
ments but,  m  every  instance,  the  person  enter- 
ing into  such  a  contract  must  look  to  the  stat- 
ute under  which  it  is  made,  and  see  for  himself 
that  his  contract  comes  within  the  terms  of  the 
law. 

Does  the  contract,  called  a  bill  of  exchange, 
stand  on  any  different  footing?  It  is  true,  that 
when  once  made,  by  a  person  having  authority 
to  make  it,  in  any  given  case,  it  is  not  open  to 
the  same  inquiries,  in  the  hands  of  a  third 
party,  that  ordinary  contracts  are,  as  to  the 
justioe,  fairness,  and  good  faith  which  attended 
Its  origin,  or  any  of  its  subsequent  transfers; 
but,  in  reference  to  the  authority  of  the  officer 
who  makes  it,  to  bind  the  government,  it  is  to 
be  judged  by  the  snme  rule  as  other  contracts. 

The  authority  to  issue  bills  of  exchange  not 
being  one  expressly  given  by  statute,  can  only 
arise  as  an  incident  to  the  exercise  of  some 
other  power.  When  it  becomes  the  duty  of  an 
officer  to  pay  money  at  a  distant  point,  he  may 
do  80  by  a  bill  of  exchange,  because  that  is  the 
oiual  and  appropriate  mode  of  doing  it.  So, 
when  an  officer  or  agent  of  the  government  at 
a  distance,  is  entitl^  to  money  here,  the  per- 
son holding  the  fund  may  pay  his  drafts.  And 
whenever,  in  conducting  any  of  the  fiscal  af- 
fairs of  the  government,  the  drawing  of  a  bill 
of  exchange  is  the  appropriate  means  of  doing 
that  which  the  department,  or 'officer  having 
the  matter  in  charge,  has  a  right  to  do,  then  he 
can  draw  and  bind  the  government  in  doing  so. 
But  the  obligation  resting  on  him  to  perform 
that  duty,  and  his  right  and  authority  to  effect 
Boeh  an  object,  is  always  open  to  inquiry,  and 
if  they  be  found  wanting,  or  if  they  be  forbid- 
den l^  express  statute,  then  the  draft  or  ac- 
eeptance  is  not  binding  on  the  government. 

It  cannot  be  maintained  that,  because  an  of- 
tcer  can  lawfully  issue  bills  of  exchange  for 
some  purposes,  that  no  inquiry  can  be  made  in 
66z*]  any  case  into  the  purpose  for  which  a  *bill 
was  issued.  The  government  cannot  be  held  to 
a  more  rigid  rule,  in  this  respect,  than  a  pri- 
vate individual. 

If  A  authorizes  B  to  buy  horses  for  him,  and 
to  draw  on  him  for  the  purchase  money,  B  can- 
Bot  bv^  land  and  bind  A,  by  drawing  on  him  for 
the  price.  Such  a  doctrine  would  enable  a  man, 
in  private  life,  to  whom  a  well  defined  and 
limiUHi  authority  was  given,  to  ruin  the  prin- 
cipal who  had  conferred  it.  So  it  would  place 
the  government  at  the  mercy  of  all  its  agents 
aad  officers,  although  the  laws  under  which  they 
act  are  public  statutes.  This  doctrine  would 
enable  the  head  of  a  department  to  fiood  the 
country  with  bills  of  exchange,  acceptances,  and 
other  {ormB  of  negotiable  paper,  without  author- 
ity and  without  limit.  No  government  could 
protect  itself,  under  such  a  doctrine,  by  any 
statutory  restriction  of  authority  short  of  an 
absolute  prohibition  of  the  use  of  all  commer- 
cial paper. 

In  aeeordanoe  with  these  views,  we  are  of 
opinion,  that  as  there  can  be  no  lawful  occasion 
for  any  department  of  the  government,  or  for 
any  of  its  oiBoers,  or  agents,  to  accept  drafts 
drawn  oo  tlMm,  under  any  statute  or  other  law 
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now  known  to  us,  such  acceptances  eannot  bind 
the  government. 

An  examination  of  the  facts  found  by  the 
Court  of  Claims  confirms  the  views  already 
stated. 

It  appears  that  Russell,  Waddell  &  Majors, 
the  drawers  of  the  bills,  had  contracts  for  sup- 
plies and  transportation,  to  be  furnished  to  the 
Army,  in  Utah,  during  the  period  that  these 
acceptances  were  given.  That  by  these  con- 
tracts they  were  to  be  paid  either  by  the  quar- 
termaster at  St.  Louis,  or  by  his  drafts  on  his 
Assistant  Treasurer  in  New  York.  In  all  the 
contracts  except  one,  these  payments  were  to  be 
made  on  the  final  delivery  of  the  supplies  in 
Utah;  but  in  one  contract  there  was  an  agree- 
ment that  partial  payments  should  be  made 
when  the  trains  were  started.  In  all  cases 
such  pavments  were  to  be  made  upon  certif- 
icates of  the  proper  quartermaster. 

The  performance  of  these  contracts  required 
a  very  large  outlay  of  money,  and  Russell  & 
Co.,  finding  it  difficult  to  advance  this  and  wait 
for  its  return  until  they  were  entitled  to  receive 
payment  under  their  contract,  made  an  ar- 
rangement with  the  Secretary  of  War,  under 
which  these  acceptances  were  given.  The  ar- 
rangement was  that  they  should  draw  time 
drafts  on  him,  payable  to  their  own  order  at 
the  Bank  of  the  Republic  in  New  York,  which 
should  be  accepted  by  the  Secretary.  That  on 
these  drafts  they  could  raise  the  money  neces- 
sary to  enable  them  to  perform  their  contract, 
and  as  the  money  for  the  transportation  and 
supplies  became  due,  they  should  receive  it  and 
take  up  the  acceptances  of  the  Secretary  be- 
fore or  at  maturity.  Under  this  arrangement 
the  Secretary  accepted  drafts  to  the  amount  of 
$5,000,000,  most  of  which  were  taken  up  by  Rus- 
sell, Majors  &  Waddell,  as  agreed;  but  over 
$1,000,000  in  amount  remain  unpaid. 

Counsel  for  the  plaintiffs  seem  to  have  been 
of  the  opinion,  from  the  start,  that  there  was 
nothing  in  the  nature  of  the  transaction  which 
would  support  the  paper  on  which  they  sued, 
for  they  steadily  resisted  all  efforts  on  the  part 
of  government  to  give  the  facts  in  evidence; 
and  the  arguments  made  in  this  court,  the 
right  to  recover  is  rested  almost  exclusively  on 
the  proposition  that,  because  in  some  cases  the 
Secretary  might  lawfully  accept,  it  must  be  pre- 
sumed in  their  favor  that  these  drafts  were 
lawfully  accepted. 

It  seems  to  us  that  such  a  transaction  can  be 
defended  on  no  principle  of  law,  and  that,  in 
thus  lending  to  Russell  &  Co.  the  name  and 
credit  of  the  United  States,  the  Secretary  was 
acting  wholly  beyond  the  scope  of  his  authority. 
The  paper  was,  in  fact,  accommodation  paper, 
as  it  was  found  to  *be  by  the  Court  of  [*68a 
Claims,  by  which  the  Secretary  undertook  to 
make  the  United  States  acceptor  for  the  sole 
benefit  of  the  drawers.  It  was  a  loan  of  the 
credit  of  the  government  volunteered  by  him, 
without  consideration  and  without  authority. 
That  the  transaction  was  not  payment,  nor  in- 
tended to  be  payment  for  the  supplies  furnished^ 
is  clear,  because  the  acceptances  were  not  ex- 
pected to  be  paid  by  the  government,  nor  pay 
able  at  the  treasury,  but  were  to  be  met  by 
the  drawers  at  the  bank  with  which  they  dealt. 
These  drafts  did  not  interrupt  in  the  least  the 
regular  payments  made  to  Russell  &  Co.  by  the 
Quartermaster's  Department,  according  to  their 
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contracts.  Nor  do  the  drafts  seem  to  have  had 
any  relation  to  anything  due  on  these  contrncts, 
or  to  what  might  become  due  before  their  ma- 
turity. It  was,  therefore,  not  payment,  nor  so 
considered  by  either  party. 

But  if  these  acceptances  can  be  considered  as 
payments,  they  were  payments  in  advance  of 
the  service  rendered  and  supplies  furnished — 
payments  made  before  anything  was  due.  They 
are,  in  that  view,  not  only  without  authority  of 
law,  but  are  expressly  forbidden  by  the  Act  of 
January  31,  1823  (3  U.  S.  St.  723).  The  1st  sec- 
tion of  that  statute,  which  has  never  been  re- 
pealed, enacts  ''that,  from  and  after  the  passing 
of  this  Act,  no  advance  of  public  money  shall  be 
made  in  any  case  whatever;  but  in  all  cases  of 
contracts  for  the  performance  of  any  service,  or 
the  delivery  of  articles  of  any  description  for 
the  use  of  the  United  States,  payment  shall  not 
exceed  the  value  of  the  services  rendered,  or  the 
articles  delivered  previous  to  such  payment." 

The  transactions  by  which  these  drafts  were 
accepted  was  in  direct  violation  of  this  law, 
and  of  the  limitations  which  it  imposes  upon  all 
officers  of  the  government.  Kvery  citizen  of 
the  United  States  is  supposed  to  know  the  law, 
and  when  a  purchaser  of  one  of  these  drafts  be- 
gan to  make  the  inquiries  necessary  to  ascertain 
the  authority  of  their  acceptance,  he  must  have 
learned  at  once  that,  if  received  by  Russell, 
683*]  "Majors  &  Waddell,  as  payment,  they 
were  in  violation  of  law,  and  if  received  as  ac- 
commodation paper,  they  were  evasions  of  this 
law,  and  without  any  shadow  of  authority. 

It  is  proper  to  oWrve,  that  it  does  not  ap- 
pear from  this  record  that  anything  remains 
due  to  Russell  &  Co.,  under  their  contract  with 
the  government,  or  that  anything  was  due  them 
at  the  maturity  of  any  of  these  drafts,  nor  is 
there  any  attempt  on  the  part  of  plaintiffs  to 
show  either  of  these  things,  or  the  state  of  the 
accounts  between  these  contractors  and  the  gov- 
ernment at  the  time  the  drafts  matured. 

These  cases  have  long  been  before  the  de- 
partments, before  Congress,  and  the  Court  of 
Claims,  and  have  been  the  subject  of  much 
laborous  consideration  everywhere.  The  amount 
involved  is  large,  the  principles  on  which  the 
claims  are  asserted,  are,  to  some  extent,  new, 
and  we  have  given  them  a  careful  and  earnest 
investigation.  We  are  of  opinion  that  the  judg- 
ments rendered  by  the  Court  of  Claims  against 
the  plaintiffs  must  be  affirmed. 

Mr.  Justice  Nelson,  dissenting: 

I  am  unable  to  concur  in  the  opinion  juat  de- 
livered. 

The  instruments,  in  the  form  of  bills  of  ex- 
change, drawn  by  Russell,  Majors  &  Waddell, 
upon,  and  accepted  by  Floyd,  Secretary  of  War, 
were  drawn  on  "account  of  our  contract  for  sup- 
plies for  the  Army  in  Utah,"  or  "on  account 
of  our  transportation  contract  of  the  12th  April, 
18(50." 

These  are  not  bills  of  exchange,  in  the  sense  of 
the  law  merchant,  or  possessing  the  properties 
of  negotiable  paper.  They  are  drawn  upon  a 
particular  fund,  in  terms  which  may  or  may  not 
be  sufficient  to  pay  the  bills,  and  hence  a  con- 
tingency exists  whether  or  not  they  will  be 
paid  at  maturity.  All  the  cases  agree  that  the 
money  mentioned  in  the  instrument  must  be 
payable  absolutely  and  at  all  events,  and  not 
made  to  depend  on  any  uncertainty  or  contin- 
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gency.    3  Kent,  Com.  76,  77,  and  notes;  Story, 
Bills  of  Exch.  sec.  40,  p.  56. 

"The  instruments  not  being  negotiable  ["684 
the  assignees  or  holders  taking  them  are  subject 
to  all  the  equities  that  may  exist  between  the 
acceptor  and  the  drawer,  and  stand  in  no  bet- 
ter position,  in  the  present  case,  than  Russell. 
Majors  &,  Waddell.  As  between  these  parties 
and  the  Government,  the  obligation  assumed 
by  Floyd,  as  representing  it  by  his  acce]>tance, 
was  to  account  and  to  apply  all  the  moneys  due, 
or  that  might  become  due,  on  the  contracts  for 
transportation  or  supplies,  specified  in  the  bills 
or  drafts,  at  their  maturity.  To  (his  extent  the 
government  became  bound  to  the  contractors, 
or  to  the  assignees  or  holders  of  the  same :  and 
as  the  acceptance  by  the  Secretary  assumes  or 
implies  that  there  were  some  fund-*  due,  or 
might  become  due  on  the  contracts  in  his  ImiuU, 
subject  to  these  drafts,  tlie  onus  was  on  the 
government  to  give  eviclonce  to  the  amount,  or 
to  state  the  account  with  the  drawer.  9^  as  to 
ascertain  the  amount  due,  if  any.  This  evi- 
dence was  peculiarly  in  the  power  of  the  jrov- 
ernment.  As  no  such  adjustment  has  been 
made,  for  aught  that  appears,  the  government 
may  now  have  in  its  hands  moneys  belonging  to 
these  contractors  to  pay  the  drafts. 

I  am  of  opinion,  also,  that  under  the  6th 
section  of  the  Act  of  May  1,  1820,  it  was  com- 
petent for  the  Secretary  of  War  to  accept  bills 
of  exchange  in  behalf  of  these  contractors,  and 
that  if  the  bills  in  question  had  possessed  ne- 
gotiable properties,  the  government  wouhl  have 
been  bound  to  41  bona  fide  holder  for  value. 

That  section  provides,  "that  no  contract  shall 
hereafter  be  made  by  the  Secretary  of  State,  or 
of  the  Treasury,  or  of  the  Department  of  War, 
or  of  the  Navy,  except  under  a  law  authoriz- 
ing the  same,  or  under  an  appropriation  ade- 
quate to  its  fulfillment;  and  excepting,  also, 
contracts  for  the  subsistence  and  clothing  of  the 
Army  or  Navy,  and  contracts  by  the  Qimrier- 
master's  Department,  which  may  be  made  by 
the  secretaries  of  those  departments." 

It  will  thus  be  seen  that  contracts  for  the 
subsistence  and  clothing  of  the  Army  and  Nav^y, 
by  the  secretaries,  are  not  tied  up  by  any  neces- 
sity of  an  appropriation  or  law  authorizing 
*it.  The  reason  of  this  is  obvious.  The  ['685 
Army  and  Navy  must  be  fed,  and  clothed,  and 
cared  for  at  all  times  and  places,  and  especially 
when  in  distant  service.  The  Army  in  Mexico 
or  Utah  are  not  to  be  disbanded  and  left  to 
take  care  of  themselves,  because  the  appropri- 
ation by  Congress,  for  the  service,  has  been 
exhausted,  or  no  law  can  be  found  on  the  stat- 
ute book  authorizing  a  Contract  for  supplies. 
The  above  Act  confers  upon  the  secretaries  full 
authority  to  contract  for  these  supplies,  and 
which  bind  the  government;  and  the  most  ready 
and  convenient  mode  of  accomplishing  this, 
would  be  by  accepting  bills  of  exchange  drawn 
by  the  contractors  of  the  distant  Army  or  Navy, 
upon  the  secretaries  at  home. 

The  credit  of  the  government,  thus  pledged, 
would  at  once  furnish  the  necessary  subsistence, 
clothing  and  shelter. 

Our  conclusion  is,  that  the  judgment  below 
should  be  reversed,  and  the  cause  remitted, 
with  direcMons  to  grant  a  new  trial,  and  fur- 
ther proofs  taken,  that  complete  justice  may  be 
done  between  the  parties. 

Mr  Justice  Clifiord  concurs  in  this  opinion. 
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THE  AGAWAM  WOOLEN  COMPANY,  Appt, 

V. 

EBEN  D.  JORDAN. 
(See  S.   C.   7   Wall.   583-610.) 

Reml  inventor,  who  is — public  use  of  patent, 
when  not  a  defense — abandonment,  what  is 
not — insufficient  objection  to  letters  patent — 
evasive  answer — ^what  damages  recoverable. 

Whoever  first  perfects  a  machine  is  entitled  to 
the  patent,  and  is  the  real  Inventor*  although 
others  may.  have  previously  had  the  idea  and  made 
some  experiments  toward  putting  it  in  practice. 

2$ugge8tlons  from  an  employee,  not  amounting  to 
a  new  method  or  arrangement,  which,  in  itself,  is 
a  complete  Invention,  are  not  sufficient  to  deprive 
the  employer  of  the  exclusive  property  in  the  per- 
fected Improvement. 

That  the  invention  had  heen  on  sale  and  in  pub- 
lic use  for  a  long  time  before,  is  not  a  good  de- 
fense to  an  action  for  infringement  except  on  proof 
that  the  Invention  was  on  sale  and  In  public  use 
BDore  than  two  years  before  the  application  therefor 
was  filed  In  the  Patent  Office. 

Mere  forbearance  to  apply  for  a  patent  during 
the  progress  of  experiments,  and  until  the  party 
has  perfected  his  Invention  and  tested  its  value  by 
actual  practice.  Is  no  abandonment. 

Objection  that  proviso  in  the  Act  of  Congress 
authorizing  a  reissue  of  letters  patent  is  not  re- 
dted  in  the  re-Issued  letters  patent,  is  without 
merit  where  It  appears  in  the  record  that  the  cer- 
tificate of  renewal  and  extension  was  made  sub- 
ject to  the  proviso. 

Defeore  tnst  the  respondent's  machinery  was  In 
use  iMfore  the  patent  In  this  case  was  granted, 
where  It  is  not  alleged  that  his  machinery  was  in 
use  before  the  extended  patent  was  Issued,  Is  no 
defense  to  the  charge  of  infringement  of  such  ex- 
tended patent. 

Evasive  answers,  under  such  circumstances,  af- 
fbrd  strong  presumptive  evidence  against  the  re- 
spondents. 

romplfilnant  cannot  recover  dsmages  for  any 
infringement  antecedent  to  the  date  of  the  re-issued 
patent  where  the  extended  patent  was  surren- 
dered. 

[No.  80.] 

Argued  Feb.  10-16,  1869.    Decided  Mar.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellee,  to  recover  damages  for 
an  alleged  infringement  of  certain  letters  pat- 
ent, and  for  an  injunction  and  for  other  relief. 

The  court  below  having  entered  a  decree  in 
favor  of  the  complainant,  the  respondent  took 
an  ap|)eal  to  this  court. 

Tlte  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  court. 

Messrs.  C.  Cashing,  James  B.  Robh,  and  W. 
W.  Boyce,  for  appellant: 

The  re-issued  patent,  June  28,  1864,  is  void 
because  it  is  not  in  conformity  with  the  Act 
of  Congress  authorizing  the  extension. 

The  Act  of  Congress  for  the  relief  of  John 
Gould ing,  authorized  the  Commissioner  of  Pat- 
ents to  grant  the  extension  of  the  patent  or 
withhold  it,  the  same  as  if  the  application  had 
been  seasonably  made,  "provided  that  such  re- 
newal and  extension  shall  not  have  the  effect 
or  be  construed  to  restrain  persons  who  may  be 
using  the  machinery  invented  by  said  Goulding 
at  the  time  of  the  renewal  and  extension  here- 
by authorized,  from  continuing  the  use  of  the 
tame ;  nor  to  subject  them  to  any  claim  or  dam- 
for  having  used  the  same." 

Her«  is  an  express  limitation  of  the  authority 

Nora. — Patent  law ;  ahandonment — see  note,  7  L. 
•d.  U.  B.  827. 

Priority  and  continuance  of  public  use  of  inven- 
tkMk  as  affecting  patentability — see  note,  69  C.  C. 
A    646. 
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vested  in  the  commissioner.  The  grant  is  to 
be  limited,  so  that  it  shall  not  be  construed  to 
vest  in  the  patentee  any  right  to  restrain  per- 
sons who  may  be  using  the  machinery  at  th* 
time  of  the  extension,  etc. 

This  limitation  should  appear  in  the  grant, 
and  it  was  so  intended  by  Congress. 

It  is  not  only  provided  that  the  extension 
shall  not  have  the  effect  to  restrain  persons, 
etc.;  but  further,  it  shall  not  be  so  construed. 
Now,  if  it  had  not  been  intended  to  qualify  this 
grant  by  appropriate  words  of  limitation,  why 
were  the  words  ''shall  not  be  so  construed"  add- 
ed? 

By  the  Act  of  1836,  ch.  357,  S  18,  in  the  case 
mentioned,  it  is  provided  that  ''it  shall  be  the 
duty  of  the  commissioner  to  renew  and  extend 
the  patent  by  making  a  certificate  thereon  of 
such  extension,"  etc.  Now,  to  construe  is  to 
"discover  or  express  the  meaning  by  the  right 
arrangement  of  the  words  of  a  sentence."  Siis 
certificate  was  the  subject  to  be  construed,  and 
the  Commissioner  of  Patents  very  properly  in- 
dorsed upon  the  patent  of  1826,  as  re-issued 
July  29,  1836,  the  extension,  "subject  to  the 
proviso  of  the  Act  of  Congress,"  aforesaid,  by 
which  the  extent  of  the  rights  granted  to  Gould- 
ing was  qualified  and  limited,  and  the  rights  of 
persons  therein  provided  for  were  protected. 

But  the  plaintiff,  the  assignee  of  Mr.  Gould- 
ing, not  being  satisfied  with  the  patent  subject 
to  qualification  or  limitation,  "presented  a  pe- 
tition" (in  the  language  of  the  patent),  "signi- 
fying a  desire  of  obtaining  an  exclusive  prop- 
erty in  the  said  improvement,  and  praying  that 
a  patent  may  be  granted  for  that  purpose"; 
and  it  was  done  accordingly. 

No  protection  whatever  is  afforded  thereby 
to  an  extensive  interest  and  to  a  numerous  class 
whom  it  was  the  intention  of  Congress  to  ex- 
empt from  its  ooeration. 

It  is  respectfully  submitted  that  it  is  no  an- 
swer to  say  that  they  have  the  protection  of  the 
Act.  It  was  never  intended  to  make  it  incum- 
bent upon  them  to  appeal  for  protection  to  the 
courts. 

This  is  a  private  statute;  no  one  entitled  to 
the  benefit  of  the  proviso  would  ever  learn  it 
from  any  suggestion  contained  in  this  patent. 

Again,  it  is  recited  on  the  face  of  the  patent, 
that  the  original  "Letters  patent  were  issued 
to  John  Goulding,  Dec.  15,  1836,  which  letters 
having  been  surrendered,  the  same  were  can- 
celed, and  new  letters  ordered  to  issue  to  him 
July  29,  1836,  which  last  letters  were  extended 
by  the  commissioner  for  the  term  of  seven 
years  .from  and  after  Aug.  20,  1862;"  that  is,  it 
appears  upon  the  face  of  this  patent,  that  it  was 
extended  nearly  twenty  years  after  the  expira- 
tion of  the  term  for  which  it  was  originally  is- 
sued. 

Now,  by  the  19th  section  of  the  Act  of  1835, 
aforesaid,  it  is  provided  that  "No  extension 
of  a  patent    (by  the  commissioner)    shall   be 
granted  after  the  expiration  of  the  term  for 
which  it  was  originauy  issued."    Prima  facie, 
therefore,  this  patent  is  void,  and  it  is  only  by 
invoking  the  statute  that  it  can  be  saved.  Now, 
that  being  a  private  statute,  it  should  be  in- 
corporated with  and  accompany  the  exercise  of 
the  authority  claimed  under  and  by  virtue  of  it. 
Messrs.  B.  R.  Curtis,  E.  W.  Stoughton,  and 
Brooks  &  Ball,  for  appellee : 
1.  Congress  bad  power  to  pass  the  Act  nn- 
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thorizing  the  .commissidner  to  extend  the  pat- 
ent. 

Const,  of  U.  8.  art.  1,  8  8;  Evans  v.  Jor- 
dan, 9  Cranch,  199;  Evans  v.  Eaton,  3  Wheat. 
454;  Bloomer  v.  McQuewan,  14  How.  539; 
Blanchard  v.  Sprague,  3  Sumn.  53o ;  Blanchard 
Gun  Stock  Co.  v.  Warner,  1  Blatchf.  275; 
Blanchard  v.  Haynes,  decided  in  N.  H.  by  Judge 
Woodbury,  6  West.  Law  J.  83 ;  Bloomer  v.  Stol- 
ley,  5  Mcl..ean,  158. 

2.  The  statement  in  the  answer  that  the  Act 
was  procured  by  fraud,  cannot  avail  the  appel- 
lants. 

An  Act  of  Congress  cannot  be  attacked  col- 
laterally, in  a  suit  between  private  persons,  by 
an  allegation  that  it  was  procured  by  fraud. 
The  Judiciary  Act  has  no  such  control  over  the 
legislation. 

Fletcher  v.  Peck,  6  Cranch,  87 ;  Gibson  v.  Gif- 
ford,  1  Blatchf.  531;  Stark  v.  McGowen,  1 
Nott  &  McC.  400;  Commonwealth  v.  Breed,  4 
Pick.  464. 

Fraud  is  a  conclusion  of  law  from  facts.  The 
facts  which  constitute  the  fraud,  must  be  spe- 
cifically alleged.  But  this  answer  alleges  no 
such  facts. 

Gilbert  v.  Lewis,  7  L.  Times,  N.  S.  643;  Good- 
year V.  Prov.  R.  Co.  C.  C,  U.  S.,  R.  I.,  per  Clif- 
ford, J.;  2  Fish.  Pat.  Cas.  514,  and  cases  there 
cited. 

Not  the  slightest  evidence  whatever  of  the 
procurement  of  the  Act  by  fraud  has  been  ad- 
duced. 

3.  It  is  alleged  in  the  answer  that  the  exten- 
sion of  the  patent  was  procured  by  fraud. 
This  allegation  cannot  avail  the  appellants. 

Field  v.  Seabury,  19  How.  332,  16  L.  ed.  654; 
Goodyear  v.  Prov.  Rub.  Co.  2  Fish.  Pat.  Cas. 
614;  Foley  v.  Harrison,  15  How.  446;  Phila. 
&  Trent.  R.  Co.  v.  Stimpson,  14  Pet.  458;  Jack- 
son V.  Lawton,  10  Johns.  23. 

4.  The  action  of  the  commissioner  is  conclu- 
sive evidence  that  the  surrender  and  re-issue 
were  regular,  when  the  only  difference  between 
the  two  patents  is  in  the  claims,  and  the  claims 
in  the  surrendered  patent  are  obviously  vague, 
confused,  and  of  doubtful  meaning,  and  there  is 
no  evidence  of  fraud. 

Laws,  Dig.,  tit.  Re-issue,  B,  617;  Stimpson 
T.  Westchester  R,  4  How.  404;  Woodworth  ▼. 
Stone,  3  Story,  763;  Colt  v.  Young,  2  Blatchf. 
471;  Clum  v.  Brewer,  2  Curt.  518;  Battin  ▼. 
Taggert,  17  How.  84,  16  L.  ed.  41;  Carver  ▼. 
Braintree  Mfg.  Co.  2  Story,  440. 

The  patent  is  prima  facie  evidence  that 
Goulding  was  the  original  and  first  inventor  of 
the  thing  patented. 

The  answer  charges  a  fraudulent  and  surrep- 
titious appropriation  by  Goulding  of  Winslow^s 
invention,  and  fraud  is  to  be  proved  by  the 
party  alleging  it. 

To  sustain  this  burden,  it  is  not  sufficient 
for  the  appellant  to  prove  that  Winslow,  while 
a  hired  workman  of  Goulding,  suggested  me- 
chanical means  of  carrying  some  part  or  parts 
of  Goulding's  plan  into  effect.  He  must  prove 
that  the  entire  plan  of  the  invention,  as  de- 
scribed by  Goulding  in  the  original  letters  pat- 
ent of  Dec  16,  1826,  was  the  sole  invention  of 
Winslow;  for  the  answer  does  not  set  up  a 
joint  invention  by  Goulding  and  Winslow,  but 
a  several  invention  by  Winslow,  and  a  fraudu- 
lent and  surreptitious  appropriation  of  the  en- 
tire invention  by  Goulding. 


Pitts  V.  Hall,  2  Blatchf.  234;  Alden  v.  Dewey, 
1  Story,  33S;  Dixon  v.  Moyer,  4  Wash.  71; 
Teese  v.  Phelps,  McAll.  48;  Story,  J.,  in  Wash- 
burn  V.  Gould,  3  Story,  133;  Web.  Pat.  C. 
132,  note,  e;  Allen  v.  Rawson,  1  Man.,  G.  &  S. 
674;  Eyre  v.  Potter,  16  How.  56. 

As  to  the  danger  of  this  kind  of  evidence, 
even  where  the  supposed  occurrences  arc  recent, 
see  Alden  v.  Dewey,  1  Story,  339;  Pennock  v. 
Dialogue,  4  Wash.  644. 

As  to  the  views,  which  a  court  of  equity 
takes,  of  attempts  to  overturn  existing  titles  by 
such  evidence  as  the  appellants  rely  on.  after 
the  lapse  of  forty  years,  see  Badger  v.  Badger, 
in  C.  C,  U.  S.,  Mass.  Dis.  1  Cliff.  237,  per  Clif- 
ford,  J.,  and  S.  C,  on  Appeal,  2  Wall.  87,  17  L. 
ed.  836. 

Another  defense  set  up  is: 

That  at  the  time  of  the  application  for  a 
patent,  the  invention  was,  and  had  been  for  a 
long  time,  on  sale  and  in  public  use,  with  Mr. 
Goulding's  consent  and  allowance,  and  that  he 
abandoned  the  same  to  the  public. 

The  allegation  in  the  answer  is  as  follows: 

'^\nd  further  answering,  this  defendant  says 
that  at  the  time  of  the  application  of  the  said 
Goulding  for  a  patent,  the  said  invention  was, 
and  for  a  long  time  had  been,  on  sale  and  in 
public  use,  with  his  consent  and  allowance,  and 
that  he  abandoned  the  same  to  the  public. 

It  is  not  alleged  that  such  sale  or  use  had 
been  for  more  than  two  years  prior  to  such 
application  for  a  patent;  nor  is  it  alleged  when 
Goulding  made  the  application  referred  to,  nor 
when  the  alleged  use  or  sale  took  place,  and 
so  no  such  defense  is  open  on  the  record. 

The  7th  section  of  the  Act  of  1830  applies  to 
all  patents,  whether  granted  before  or  after  its 
date. 

McClurg  V.  Kingsland,  1  How.  202;  Stimp- 
son V.  Westchester  R.  Co.  4  How.  380. 

The  defense  that  he  abandoned  the  same  to 
the  public,  can  be  made  out  only  by  showing 
an  intention  to  abandon,  accompanied  by  suffi- 
cient acts  of  abandonment.  The  law  does  not 
favor  forfeitures,  and  their  grounds  must  be 
precisely  averred  and  clearly  proved.  Pitts  v. 
Hall,  2  Blatchf.  295. 

The  Acts  relied  pn  must  have  reference  to  the 
machine  substantially  as  patented.  Wyeth  t. 
Stone,  1  Story,  281. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Patentees  acquire,  by  virtue  of  their  letters 
patent,  if  properly  granted  and  in  due  form, 
the  full  and  exclusive  right  and  liberty  of 
making,  using,  and  vending  to  others  to  be  used* 
their  respective  inventions  for  the  term  of  years 
•allowed  by  law  at  the  time  when  the  ['SQS 
letters  patent  were  issued.  Such  exclusive  right 
and  liberty  may  be  held  and  enjoyed  by  the 
patentee  throughout  the  entire  term  for  which 
it  is  granted;  or  he  may  assi^  the  letters  pat- 
ent, by  an  instrument  in  writing,  either  as  to 
the  whole  interest  or  any  undivided  part  there- 
of; or  he  may  grant  and  convey  to  another  the 
exclusive  right  under  the  patent  to  make  and 
use,  and  grant  to  others  to  make  and  use,  the 
thing  patented,  within  and  throughout  any 
specified  district.    5  SUt.  at  L.  117,  110,  121. 

Damages  may  be  recovered  by  an  action  on 
I  the    case    for    any    infringement   of   that    ex- 
clusive right  and  liberty;  or  the  party  aggrieved 
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may,  in  any  case,  at  his  election,  bring  his  suit , 
in  equity  and  pray  for  an  injunction  to  prevent 
the  violation  of  the  same;  but  the  express  pro- 
vision is,  that  all  such  actions,  suits,  and  con- 
troversies shall  be  originally  cognizable,  as  well 
in  equity  as  at  law,  by  the  Circuit  Courts  of  the 
United  States,  or  any  district  court  having  the 
powers  and  jurisdiction  of  a  circuit  court.  5 
beat,  at  L.  123,  124. 

Jurisdiction  of  such  cases  is  exclusive  in  the 
circuit  court,  subject  to  writ  of  error  and  ap- 
peal to  this  court,  as  provided  by  law;  but  the 
requirepnent  is,  that  the  suit  must  be  brought 
in  the  name  of  the  person  or  persons  interested, 
whether  patentees,  assignees,  or  as  grantees,  as 
aforesaid,  of  the  exclusive  right  within  a  speci- 
fied locality.    5  SUt.  at  L.  123. 

Present  suit  was  in  equity,  and  was  founded 
on  certain  re-issued  letters  patent  granted  to  the 
complainant  on  the  28th  of  June,  18(V4,  as  the 
assignee,  by  certain  mesne  assignments,  of  John 
Goulding,  who  was  the  original  patentee,  and 
who,  as  alleged,  was  the  original  and  first  in- 
ventor of  the  improvement.  Original  patent 
was  granted  December  15th,  1826,  for  the  term 
of  fourteen  years,  and  was,  as  alleged,  for  a 
new  and  useful  improvement  in  the  mode  of 
manufacturing  wool  and  other  fibrous  materi- 
als ;  but  the  claims  of  the  specification  were  de- 
fective, and  it  was  surrendered  on  that  ac- 
count, and  re-issued  July  29th,  183C,  for  the 
residue  of  the  original  term. 
594*]  •Representations  of  the  complainant  were, 
that  the  original  patentee,  without  any  neglect 
or  fault  on  his  part,  failed  to  obi;ain  by  the  use 
and  sale  of  the  invention  a  reasonable  remunera- 
tion for  his  time,  ingenuity,  and  expenses  em- 
ployed and  incurred  in  perfecting  the  invention, 
and  introducing  the  same  into  use  within  the 
time  for  which  the  patent  was  originally  issued, 
and  that  he  failed,  also  by  accident  and  mis- 
take, to  obtain  an  extension  of  the  patent  be- 
fore the  expiration  of  the  original  term. 

Power  of  the  commissioner  to  renew  and  ex- 
tend the  patent  having  expired,  the  allegation 
was  that  the  original  patentee  applied  to  Con- 
gress, and  that  Congress,  on  the  30th  of  May, 
1662,  passed  an  Act  for  his  relief.  Pursuant  to 
that  authority,  the  bill  of  complaint  alleged 
that  the<7ommissioner,  thereafter,  on  the  30th  of 
August,  jn  the  same  year,  renewed  and  extended 
the  patent,  in  due  form  of  law,  for  the  further 
term  of  seven  years  from  and  after  that  date, 
subject  to  the  provisions  contained  in  the  Act 
conferring  the  authority. 

Derivation  of  the  title  of  the  complainant  is 
fully  set.  forth  in  the  bill  of  complaint,  but  it  is 
unnecessary  to  reproduce  it,  as  it  is  not  the 
s^ject  of  controversy  in  this  case.  Possessed 
of  a  full  title  to  the  invention  by  assignmente, 
the  complainant,  as  such  assignee,  surrendered 
the  letters  patent,  and  the  commissioner,  on  the 
28th  of  June,  1664,  re-issued  to  him  the  original 
patent,  as  extended  under  the  Act  of  Congress, 
for  ihe  residue  of  the  extended  term. 

Founded  upon  those  letters  patent,  the  bill  of 
eomplaint  alleged  that  the  assignor  of  the  com- 
plainant was  the  original  and  first  inventor  of 
the  improvement  therein  described,  and  the 
diange  is  that  the  Corporation  respondents, 
having  full  knowledge  of  the  premises,  and  in 
violation  of  the  complainant's  exclusive  rights 
and  privileges,  so  acquired  and  secured,  have, 
7  Wau. 


since  the  date  of  the  re-!ssued  letters  patent, 
and  without  his  license  or  consent,  made,  used 
and  sold,  and  continue  to  make,  use  and  sell,  in 
large  numbers,  cards,  jacks  and  machinery,  em- 
bracing and  conteining  mechanism  substentially 
the  same  in  principle,  construction  and  mode 
*of  operation  as  the  improvement  so  ac-  [*595 
quired  and  owned  by  the  complainant. 

Prayer  of  the  bill  of  complaint  was  for  an 
account,  and  for  an  injunction,  and  for  such 
other  and  further  relief  as  the  nature  and  cir- 
cumstances of  the  case  shall  require. 

Respondente  appeared  and  filed  an  answer, 
and  proofs  were  token  by  both  parties,  and 
they  were  heard  in  the  circuit  court  upon  bill, 
answer,  replication  and  proofs,  and  a  final  de- 
cree upon  the  merits  was  rendered  for  the 
complainant,  and  thereupon  the  respondente  ap- 
pealed to  this  court. 

Numerous  defenses  were  set  up  in  the  answer, 
but  none  of  them  will  be  much  considered  ex- 
cept such  as  are  now  urged  upon  the  considera- 
tion of  the  court. 

The  grounds  of  defense  specially  enumerated 
in  the  brief  of  the  appellante,  and  urged  in  ar- 
gument, are  as  follows: 

1.  That  the  combinations  set  forth  in  the  sev- 
eral claims  of  the  patent  were  first  invented  by 
one  Edward  Winslow,  and  that  neither  of  them 
was  original  with  the  assignor  of  the  com- 
plainant. 

2.  That  the  invention,  at  the  time  the  applica- 
tion for  the  original  patent  was  made,  had  been 
on  sale  and  in  public  use,  with  the  consent  and 
allowance  of  the  applicant,  for  more  than  two 
years,  and  that  he  had  abandoned  the  same  to 
the  public. 

3.  That  the  re-issued  letters  patent  described 
in  the  bill  of  complaint  are  void,  because  they 
do  not  contain  the  limitetions  and  conditions 
expressed  in  the  extended  patent,  and  were  not 
issued  in  conformity  with  the  Act  of  Congress 
passed  for  the  relief  of  the  original  patentee. 

4.  That  the  respondente'  machinery,  having 
been  in  use  before  and  at  the  time  the  patent  in 
this  case  was  granted,  is  within  the  saving 
clause  of  the  proviso  in  the  said  Act  of  Con- 
gress. 

I.  Exception  might  well  be  token  to  the  first 
proposition,  upon  the  ground  that  it  is  a  depart- 
ure from  the  special  defense  set  up  in  the  an- 
swer, unless  it  can  be  admitted  as  included  in 
the  more  general  alle^tion,  denying  that  the 
^assignor  of  the  complainant  was  the  [*596 
original  and  first  inventor  of  the  improvement 
described  in  the  patent. 

Persons  sued  as  infringers  may  plead  the 
general  issue  in  suits  at  law,  and  may  prove,  as 
a  defense  to  the  charge,  if  they  have  given  the 
plaintifiT  thirty  days'  notice  of  that  defense  be- 
fore the  trial,  that  the  patentee  was  not  the 
original  and  first  inventor  of  the  thing  pat- 
ented; but  the  same  section  which  authorizes 
such  a  defense  provides  that  whenever  the  de- 
fendant relies  in  his  defense  on  the  fact  of  a 
previous  invention,  knowledge,  or  use  of  the 
thing  patented,  "he  shall  stete  in  his  notice  of 
special  matter  the  names  and  places  of  residence 
of  those  whom  he  intends  to  prove  to  have  pos- 
sessed a  prior  knowledge  of  the  thing,  and 
where  the  same  had  been  used."  Wilton  v. 
Railroad,  1  Wall.  Jr.  106. 

Evidence  to  prove  such  a  defense,  in  a  suit 
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at  law,  is  not  admissible  without  an  antecedent 
compliance  with  those  conditions,  and  the  set- 
tled practice  in  equity  is  to  require  the  respond- 
ent, as  a  condition  precedent  to  such  a  defense, 
to  give  the  complainant  substantially  the  same 
information  in  nis  answer.  Unless  the  practice 
were  so,  the  complainant  would  often  be  sur- 
prised, as  the  rule  of  law  is  that  the  letters 
patent  afford  a  prima  facie  presumption  that 
the  patentee  is  tne  original  and  first  inventor 
of  what  is  therein  described  as  his  improvement, 
and  if  the  respondent  should  not  be  required  to 
give  notice  in  the  answer  that  proofs  would  be 
offered  to  overcome  that  presumption  and  estab- 
lish the  opposite  conclusion,  very  great  injustice 
might  be  done,  as  the  complainant  might  rely 
upon  that  presumption  and  fail  to  take  any 
countervailing  proofs.  Teese  v.  Huntingdon,  23 
How.  10,  16  L.  ed.  482. 

Better  opinion  is,  that  the  defense  embraced 
in  the  first  proposition  of  the  respondents,  is  not 
admissible  under  that  allegation  in  the  answer 
which  denies  that  the  assignor  of  the  complain- 
ant was  the  original  and  first  inventor  of  the 
improvement.  Such  a  defense,  if  recognized  at 
all  in  this  case,  must  be  admitted  under  that 
part  of  the  answer  which  was  evidently  framed 
for  that  special  purpose. 
597*]  *Substance  and  effectof  those  allegations 
are,  that  the  respondents  deny  that  the  original 
patentee  ever  bestowed  any  ingenuity  upon  the 
improvements,  and  they  allege  that  the  same 
were  invented  and  applied  by  one  Edward  Wins- 
low,  that  the  patentee  first  derived  knowledge 
of  the  invention  from  that  individual,  and  that 
the  original  patentee  fraudulently  and  surrepti- 
tiously obtained  the  patent  for  that  which  he 
well  knew  was  the  invention  of  his  informant. 
»  No  exception  was  taken  to  the  answer  in  the 
court  below,  and  in  that  state  of  the  case  the 
allegations  of  the  answer,  that  the  invention 
was  made  by  a  third  person  and  not  by  the  as- 
signor of  the  complainant,  may  be  regarded  as 
a  good  defense,  but  it  is  quite  clear  that  the 
charge  that  the  original  patentee  in  this  case 
fraudulently  and  surreptitiously  obtained  the 
patent  for  that  which  he  well  knew  was  in- 
vented by  another,  unaccompanied  by  the  fur- 
ther allpj?.ition  that  the  alleged  first  inventor 
was  at  the  time  using  reasonable  diligence  in 
adapting  and  perfecting  the  invention,  is  not 
sufTieient  to  defeat  the  patent,  and  constitutes 
no  defense  to  the  charge  of  infringement.  5 
Stat,  at  L.  117,  123;  Reed  v.  Cutter,  1  Story, 
(C.  C.)  599. 

Viewed  in  any  light,  the  proposition  amounts 
to  the  charge  that  the  invention  was  made  by 
the  person  therein  mentioned,  and  not  by  the 
assignor  of  the  complainant,  and  the  burden  to 
prove  it  is  on  the  respondents,  not  only  becouse 
they  make  the  charge,  but  because  the  presump- 
tion arising  from  the  letters  patent  is  the  other 

wav. 

Application  for  a  patent  is  required  to  be 
made  to  the  commissioner  appointed  under  au- 
thority of  law,  and  inasmuch  as  that  officer  is 
empowered  to  decide  upon  the  merits  of  the  ap- 
plication, his  decision  in  granting  the  patent  is 
presumed  to  be  correct.  Pitts  v.  Hall,  2 
Blatchf.  (C.  C.)  229;  Union  Sugar  Refinery  v. 
:^f.nttliics8en,  2  Fish,  600. 

Before  proceeding  to  inquire  whether  or  not 
that  defense  is  sustained  by  the  proofs,  it  be- 
tSo 


comes  necessary  to  examine  specifications  and 
claims  of  the  patent,  and  to  ascertain,  by  a 
comparison  of  the  mechanism  therein  described, 
with  the  ^antecedent  state  of  the  art,  ['598 
the  true  nature,  character  and  extent  of  th« 
improvement. 

Sets  of  carding  machines,  for  the  production 
of  yam  from  wool,  were  well  known,  and  in 
use  before  the  invention  of  the  original  patentee. 
They  usually  consisted,  besides  the  spinning- 
jenny,  of  three  carding  machines,  called  the  first 
and  second  breaker  and  the  finisher,  but  they 
could  not  be  used  to  much  practical  adyantage, 
in  connection  with  the  jennv,  without  a  separate 
machine,  called  the  billy,  for  splicing  the  rolls. 
Two  jennies  were  often  used,  instead  of  one, 
in  that  combination,  and  in  some  instances 
two  double  carding  machines  were  preferred, 
instead  of  three  single  machines. 

Like  the  still  older  carding-machine,  the 
breaker  had  what  was  called  a  feed  table,  and 
the  wool,  previously  prepared  by  other  means, 
was  placed  on  that  table,  and  was,  by  that 
means  fed  to  the  carding  mechanism,  and  having 
passed  through  the  carding  apparatus  to  the 
delivery  end  of  the  machine,  was  stripped  from 
the  device  called  a  doffer,  and  fell  to  the  floor. 
The  device  for  stripping  the  filament  from  the 
doffer  was  a  comb,  which  constituted  a  part  of 
the  machine.  Second  breaker  was  similar  in 
construction  to  the  first,  and  the  process  of 
feeding  and  carding  was  the  same,  but  the  fila- 
ment from  the  first  breaker  constituted  the 
material  to  be  used  in  the  second  instead  of 
using  wool  prepared  by  hand  or  from  the  picker, 
and  the  filament,  when  carded  and  stripped 
from  the  doffer  was  wound  round  a  drum.  The 
method  of  feeding  the  material  into  the  carding 
apparatus  of  the  finisher  was  also  the  same, 
but  it  was  provided  with  an  additional  appa- 
ratus, at  the  delivery  end  of  the  machine,  called 
the  roller  and  shell,  which  formed  the  material 
into  short  rolls.  Those  rolls  were  about  tli© 
length  of  the  card  surface  of  the  doffer.  They 
were  taken  to  the  billy,  and  were  there  spliced 
by  hand,  on  the  apron  of  that  machine  and,  as 
the  apron  moved  forward,  they  were  fed  to  the 
spindles  and  converted  into  roving,  suitable  to 
be  spun  into  yarn. 

Goulding  aimed  to  dispense  with  the  billy  al- 
together, and  'sought  to  accomplish,  with  [*599 
four  machines,  what  had  previously  required  tlio 
use  of  five;  and  the  evidence  shows,  beyond 
controversy,  that  his  invention  enabled  manu- 
facturers to  produce  yarn  from  wool  at  much 
less  cost,  of  better  quality  and  in  greater  quan- 
tity, than  was  produced  by  the  old  priK-ess, 
His  purpose,  also,  was  to  dispense  with  short 
roll,  and  to  introduce  the  long  or  endless  roll 
in  its  place.  Years  were  spent  by  him  in  experi- 
ments to  accomplish  these  purposes,  but  tlie 
result  was  that  he  was  successful.  He  dis- 
pensed altogether  with  the  billy  and,  by  a  new 
combination  of  old  devices,  he  obtained  the 
endless  roll,  and  so  perfected  his  machinery  that 
he  could  use  it  successfully,  from  the  moment 
the  roving  left  the  delivery  end  of  the  first 
breaker,  till  it  was  converted  into  yam,  fit  to 
be  manufactured  into  cloth. 

Attempt  will  not  be  made  to  describe  the 
various  plans  which  he  formed,  nor  the  experi- 
ments which  he  tried,  as  it  would  extend  the 
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opinion  to  an  anreasonable  length.  Under  his 
DMthod,  as  described,  the  wool,  as  it  conies 
from  the  picker,  is  placed  on  the  table  of  the 
first  breaker,  and  is  fed  to  the  carding  appa- 
ratus as  before,  but  the  sheet  of  carded  mate- 
rial, when  stripped  from  the  doffer,  is  taken 
away  on  one  side  of  the  delivery  end  of  the 
machine,  by  means  of  two  rollers,  through  a 
taming  tube,  or  pipe,  to  which  a  slow  rotary 
movement  is  given  by  a  band  passing  from  a 
drum,  actuat^  by  the  machine,  and  operating 
upon  a  pulley  fixed  to  the  tube.  Description 
tt  also  given  of  the  means  by  which  the  roving 
or  sliTcr  is  condensed  and  wound  round  the 
bobbin,  and  also  of  the  means  by  which  it  is 
retained  in  the  proper  positioui  and  made  to 
partake  of  the  rotaiy  movement  communicated 
to  the  drum.  Particular  description  is  also 
given  of  the  means  by  which  the  roving  may  be 
evenly  wound  upon  the  bobbins,  either  by  car- 
rving  it  and  the  drum  backward  and  forward, 
or  by  paHsing  it  between  guides,  affixed  to  a  bar, 
to  which  a  similar  movement  is  communicated. 

Next  step  is,  that  the  bobbins,  with  the  rov- 
ii^  thereon,  twenty  in  number  at. least,  are 
600*]  placed  in  a  frame  or  creel,  in  *order  that 
the  roving  may  be  fed  to  the  second  carding 
machine,  and  guided  into  it,  between  certain 
dividing  pins,  but  it  is  taken  away  at  the 
delivery  end,  in  a  single  roving,  and  by  the 
same  means  as  from  the  first  machine. 

Principal  object  in  passing  the  material 
through  the  second  hreaker  is,  that  it  may  be 
more  completely  mixed,  so  that  every  part  of 
the  roving  will  be  of  the  same  fineness.  Third 
operation  is,  that  the  bobbins  of  roving,  as  de- 
livered and  wound  in  the  second  brecScer,  are 
placed  in  a  frame  or  creel,  similar  to  that  be- 
fore described,  but  each  rovinff  is  now  to  be 
kept  separate,  and  certain  blodcs  are  provided 
for  that  purpose,  made  broader  in  front  than 
b^indy  so  that  each  roving  shall  preserve  its 
proper  situation,  without  mingling  with  those 
sdjaeent  to  it,  during  the  operation  of  carding, 
and  also  that  it  may  finally  reach  its  proper 
plaee  upon  the  delivering  cards. 

The  feeding  of  the  material  into  the  carding 
apparatus  of  the  finisher  is  accomplished  in  the 
nme  way  as  before  described,  but  the  mechan- 
ism for  carding  and  for  delivering  the  roving 
is  more  complex,  and  widely  diflferent.  Two 
delivering  cylinders  are  constructed,  placed  one 
above  the  other,  surrounded  with  wir^  card,  in 
■trips,  with  uncovered  spaces  of  equal  width, 
and  so  arranged  that  the  uncovered  spaces  on 
one  cylinder  shall  correspond  with  the  strips  of 
wire  card  on  the  otlier,  for  carding  the  separate 
Tovings  as  they  are  fed  into  the  carding  appa- 
ratus. DifTerent  mechanism  is  also  provided 
for  removing  the  carded  material  from  the  de- 
livering cylinders,  which  is  accomplished  by  the 
rotary  action  of  the  tubes  upon  such  material, 
by  which  the  several  filaments,  as  they  are  de- 
livered, are  formed  into  a  loose,  continuous 
roving,  which  is  guided  between  certain  pins, 
and  passed  through  certain  rollers,  in  order 
to  give  the  roving  a  sufficient  coherence  before 
it  is  wound  on  to  the  bobbinSy  to  be  used  in 
the  jenny. 

Means  for  slightly  twisting  the  roving  as  it 
leaves  the  finisher  are  also  described,  and  the 
directions  are.  that  the  guides  of  the  finisher 
Dn«t  have  a  lateral  motion  backward  and  for- 
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ward,  so  that  each  roving  may  be  regularly  laid 
side  by  *side,  within  its  own  proper  [*6ox 
limits,  and  the  devices  to  accomplish  that 
function  are  fully  described.  Modifications 
were  also  made  by  the  inventor  in  the  devices 
of  the  carding  apparatus  of  the  finisher,  and 
also  in  the  apparatus  for  delivering  the  roving 
in  the  third  operation,  and  for  winding  it  on  to 
the  bobbins  preparatory  to  their  transfer  to 
the  jenny  where  the  roving  is  spun  into  yam. 
Those  modifications  of  old  machinery  are  mi- 
nutely described  in  the  specifications,  and  it 
is  obvious  that  the^  are  of  great  value  in  ac- 
complishing the  final  result,  and  that  they 
constitute  some  of  the  main  features  of  the 
invention. 

Changes  were  also  made  in  some  of  the  de- 
vices of  the  jenny,  and  also  in  their  arrange- 
ment and  mode  of  operation  as  compared  with 
prior  machines,  and  those  alterations  also  are 
so  clearly  described  as  to  constitute  a  full  com- 
pliance with  the  6th  section  of  the  Patent  Act. 
Substitutes  are  suggested  for  many  of  the  de- 
scribed devices,  but  it  is  not  practicable  to 
enter  into  those  details.  Separate  parts  of  tne 
machinery,  as  used  in  the  several  combinations, 
are  not  daimed  by  the  patentee.  Omitting  re- 
dundant words  the  claims  of  the  re-issued  pat- 
ent are  to  the  efl'ect  following: 

First.  I  claim  in  combinations  the  following 
sets  of  apparatus  making  up  a  machine,  name- 
ly: 1.  A  bobbin  stand  or  creel.  2.  Bobbins  on 
which  roving  may  be  wound.  3.  Guides  or 
pins.  4.  A  carding  machine.  5.  Condensing 
and  drawing  off  apparatus.  6.  Winding  ap- 
paratus, whereby  rovings  may  be  fed  to  a  card- 
mg  machine,  carded,  condensed,  drawn  off,  and 
wound  again  in  a  condensed  state,  substantially 
in  the  manner  herein  set  forth. 

Second.  I  claim  the  feed  rollers  of  a  cardinff 
machine,  in  combination  with  bobbins  and 
proper  stands  therefor,  and  guides  or  pins 
whereby  slivers  or  rovings  may  be  fed  to  be 
carded  by  mechanism  substantially  such  as 
herein  described. 

Third.  I  claim  a  delivery  cylinder  of  a  card- 
ing machine  in  combination  with  apparatus  for 
drawing  off,  condensing,  or  twisting  and  wind- 
ing carded  filaments,  by  apparatus  substan- 
tially such  as  herein  described. 

Lastly.  I  claim  a  mule  or  spinning  frame, 
provided  with  'spindles  mounted  on  a  [*6oa 
carriage,  and  with  jaws  or  their  equivalents 
for  retaining  roving  in  combination  with  bob- 
bins, whose  axes  are  parallel  or  nearly  so  with 
the  line  of  spindles,  and  rest  upon  drums  re- 
volving to  unwind  the  bobbins  substantially 
as  herein  set  forth. 

Careful  attention  to  the  description  of  the  in- 
vention and  the  claims  of  tne  patent,  will  ena- 
ble the  parties  interested  to  comprehend  the 
exact  nature  of  the  issue  involved  in  the  first 
defense  presented  by  the  respondents.  Purport 
of  that  defense  is,  that  the  invention  was  made 
by  Edward  Winslow,  and  not  by  the  assignor 
of  the  complainant.  The  settled  rule  of  law  is, 
that  whoever  first  perfects  a  machine  is  enti- 
tled to  the  patent,  and  is  the  real  inventor, 
although  others  may  have  previously  had  the 
idea  and  made  some  experiments  towards  put- 
ting it  in  practice.  He  is  the  inventor  and  is 
entitled  to  the  patent  who  first  brought  tne 
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machine  to  perfection  and  made  it  capable  of 
useful  opration.  Washburn  v.  Gould,  '6  Story 
(C.  C.)  133. 

No  oxie  is  entitled  to  a  patent  for  that  which 
he  did  not  invent  unless  he  can  show  a  legal 
title  to  the  same  from  the  inventor  or  by  opera- 
tion of  law;  but  where  a  person  has  discovered 
an  Improved  principle  in  a  machine,  manufac- 
ture, or  composition  of  matter,  and  employs 
other  persons  to  assist  him  in  carrying  out  that 
principle,  and  they  in  the  course  of  experiments 
arising  from  that  employment,  make  valuable 
discoveries  ancillary  to  the  plan  and  precon- 
ceived design  of  the  employer,  such  suggested 
improvements  are  in  general  to  be  regarded  as 
the  property  of  the  party  who  discovered  the 
original  improved  principle,  and  may  be  em- 
bodied in  his  patent  as  a  part  of  his  invention. 

Suggestions  from  another,  made  during  the 
progress  of  such  experiments,  in  order  that 
they  may  be  sufficient  to  defeat  a  patent  subse- 
quently issued,  must  have  embraced  the  plan  of 
the  improvement,  and  must  have  furnished  such 
information  to  the  person  to  whom  the  com- 
munication was  made  that  it  would  have  ena- 
603*]  bled  an  ordinary  mechanic,  'without  the 
exercise  of  any  ingenuity  and  special  skill  on 
his  part,  to  construct  and  put  the  improvement 
in  successful  operation. 

Persons  employed,  as  much  as  employers,  are 
entitled  to  their  own  independent  inventions, 
but  where  the  employer  has  conceived  the  plan 
of  an  invention  and  is  engaged  in  experiments 
to  perfect  it,  no  suggestions  from  an  employee, 
not  amounting  to  a  new  method  or  arrange- 
ment, which,  in  itself  is  a  complete  invention, 
is  sufficient  to  deprive  the  employer  of  the  ex- 
clusive property  in  the  perfected  improvement. 
But  where  the  suggestions  go  to  make  up  a 
complete  and  perfect  machine,  embracing  the 
substance  of  all  that  is  embodied  in  the  patent 
subsequently  issued  to  the  party  to  whom  the 
suggestions  were  made,  the  patent  is  invalid, 
because  the  real  invention  or  discovery  be- 
longed to  another.  Pits  v.  Hall,  2  Blatchf.  234; 
Allen  V.  Rawson,  1  Man.  G.  &  Scott,  674 ;  Alden 
V.  Dewey,  1  Story  (C.  C.)  338;  Minter's  Patent, 
1  Web.  P.  C.  132,  n;  Curtis,  Pat.  (3d  ed.)  99; 
Reed  v.  Cutter,  1  Story  (C.  C.)  599. 

Guided  by  these  well  established  principles, 
the  first  inquiry  is :  what  was  actually  done  by 
the  person  who,  as  alleged  by  the  respondents, 
was  the  real  inventor  of  what  is  described  in 
the  re-issued  letters  patent?  They  do  not  pre- 
tend that  he  invented  or  even  suggested  the  en- 
tire invention,  nor  all  of  the  several  elements 
embraced  in  any  one  of  the  separate  combina- 
tions, as  expressed  in  the  claims  of  the  patent; 
and  if  they  did,  it  could  not  for  a  moment  be 
sustained,  as  it  finds  no  support  whatever  in 
the.  evidence.  None  of  the  devices  described 
in  the  specifications  are  new,  but  the  claims  of 
the  patent  are  for  the  several  combinations  of 
the  described  elements  arranged  in  the  manner 
set  forth,  and  for  the  purpose  of  working  out 
the  described  results. 

Regarded  in  that  light,  it  is  clear  that  the 
concession  that  the  person  named  did  not  in- 
vent nor  suggest  the  entire  invention,  nor  any 
one  of  the  separate  combinations,  is  equivalent 
to  an  abandonment  of  the  proposition  under 
consideration,  as  it  is  clear  to  a  demonstration 
that  nothing  ^ort  of  that  averment  can  be  a 
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6o4»]  valid  defense.  Respondents  do  not  'al- 
lege  in  the  answer  that  the  person  named  ^n, 
a  joint  inventor  with  the  original  patentee^ 
but  the  allegation  is  that  he  made  the  inven- 
tion, and  they  deny  that  the  assignor  of  the 
complainant  ever  bestowed  any  ingenuity  upon 
what  is  described  in  the  letters  patent  as  his 
improvement.  Such  a  defense  cannot  be  suc- 
cessful unless  it  is  proved,  as  common  justice 
would  forbid  that  any  partial  aid  rendered 
under  such  circumstances,  during  the  progress 
of  experiments  in  perfecting  the  improvement, 
should  enable  the  person  rendering  the  aid  to 
appropriate  to  himself  the  entire  result  of  the 
ingenuity  and  toil  of  the  originator,  or  put  it  in 
the  power  of  any  subsequent  infringer  to  defeat 
the  patent  under  the  plea  that  the  invention 
was  made  by  the  assistant  and  not  by  the 
originator  of  the  plan. 

The  evidence  shows  that  the  original  patentee 
was  bom  in  1793,  and  that  he  commenced  work- 
ing on  machinery  in  his  youth,  while  he  was 
with  his  father,  and  that,  as  early  as  the  year 
1812,  he  went  into  the  employment  of  certain 
machinists,  residing  at  Worcester,  Massachu- 
setts, who  were  engaged  in  constructing  ma- 
chinery for  the  manufacture  of  wool  and  cot- 
ton. While  in  their  employment,  he  b^an 
experiments  in  woolen  machinery.  Those  ex* 
periments  were  directed  to  the  object  of  im- 
proving the  billy,  for  the  purpose  of  drawing 
out  the  carriage  more  accurately,  and  Uiereby 
making  better  work.  Several  years  were  spent 
in  that  business,  but,  in  1820,  he  went  to 
Halifax,  in  that  State,  and,  while  there,  he 
made  numerous  experiments  to  get  rid  of  the 
billy  entirely,  and  to  dispense  with  short  rolls, 
and  substitute  long  rolls  in  their  place.  He 
remained  there  three  years,  and,  during  that 
time,  he  was  constantlv  engaged  in  experimenta 
to  accomplish  those  objecU.  In  the  spring  of 
1823,  he  moved  to  Dedham,  in  the  same  S^te, 
and  there  hired  a  mill,  and  engaged  in  the  man- 
ufacture of  broadcloth,  and  also  carried  on  the 
machine  business,  and  the  witness  also  states 
that  he  then  prosecuted  his  experiments  on  a 
large  scale. 

Cans  were  used  as  a  receptacle  for  the  row- 
ings delivered  from  the  offers,  before  the 
drawing  ofl^  and  winding  apparatus,  described 
in  the  patent,  was  invented.  Rovings,  before 
*that  invention,  were  spun  from  cans,  in-  [*6os 
stead  oh  being  wound  upon,  and  spun  from, 
spools  or  bobbins.  Consiaerable  importance  is 
attached  to  the  new  method,  as  it  was  largely 
by  that  means  that  the  use  of  the  endless 
roving  was  made  practical,  and  that  the  diffi- 
culty produced  by  the  kinking  of  the  roving, 
incident  to  the  use  of  the  cans,  was  overcome. 

Theory  of  the  respondents  is,  that  the  new 
method  of  accomplishing  that  function  was 
invented  by  Edward  Winslow,  but  their  wit- 
ness, John  D.  Cooper,  only  testifies  that  he 
made  or  suggested  the  spool  or  drum,  which 
are  not  the  only  elements  of  that  apparatus. 
Unaccompanied  by  the  traverser,  they  would, 
perhaps,  be  better  than  the  cans,  but  it  is 
clear  that  the  apparatus  would  be  inoomplete 
without  that  device,  as  it  is  by  that  means  that 
the  bobbins  are  evenly  wound  with  the  roving. 

Testimony  of  that  witness  is,  that  he  first 
suggested  to  Winslow  that  the  roving  must  be 
wound  on  a  spool,  else  they  never  oould  make 
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good  yam,  and  he  prooeeds  to  state  that  they 
procured  some  pastehoard,  and  that  Winslow 
made  a  pattern  for  a  spool  and  drum  from  that 
material.  Explanations,  in  detail,  are  given 
hy  the  witness,  of  the  several  steps  taken 
hy  them  in  accomplishing  the  change  in  the 
apparatus,  and  the  witness  states  that  the  orig- 
inal patentee  never  saw  the  sbooI  and  drum 
until  he  came  into  the  mill  and  saw  those  de- 
vices in  the  machine.  Argtmient  for  the  re- 
spondents is,  that  the  spool  and  drum  were  in- 
vented by  that  party  while  he  was  in  the  em- 
ployment of  Uie  original  patentee,  but  the  com- 
plainant denies  the  theory  of  fact  involved  in 
the  proposition,  and  insists  that  the  statement 
of  the  witness  is  untrue,  and  that  he  is  not 
entitled  to  credit.  Further  statement  of  the 
witness  is,  that  the  improvement,  as  soon  as 
it  was  perfected,  was  applied  to  all  the  carding 
and  spinning  machines  in  the  mill,  and  that 
the  mills,  so  adjusted  as  to  embrace  that  im- 
provement,  were  put  in  successful  operation 
during  the  summer  and  autumn  of  that  year. 

Two  answers  are  made  by  the  complainant 
to  the  defense  founded  on  that  testimony,  both 
606*]  of  which  are  sustained  *by  the  court. 
1.  Suppose  the  testimony  of  the  witness  to  be 
all  true,  the  complainant  contends  that  is  not 
ioflSciently  comprehensive  to  support  the  alle- 
gations of  the  answer,  nor  even  to  support  the 
proposition  presented  in  the  brief  of  the  re- 
spondents. Taken  in  the  strongest  view  for  the 
respondents,  the  testimony  merely  shows  that 
Winslow,  or  the  witness  Cooper,  or  both  to- 
gether, after  the  originator  of  the  plan  had 
nearly  completed  his  great  and  valuable  im- 
provonent,  and  while  he  was  still  prosecuting 
kxs  experiments  with  the  utmost  diligence,  sug- 
gested the  spool  and  dnmi  as  substitutes  for 
tin*  cans,  and  that  Winslow  actually  made  those 
devices  and,  with  the  aid  of  witness,  put  them 
into  one  of  the  machines  as  an  experiment. 
When  their  employer  first  examined  the  ar- 
rangement, rude  as  it  was,  he  expressed  great 
satisfaction  with  it,  but  upon  seeing  it  tried 
he  pronounced  it  of  no  value.  Neither  of  those 
ODinions,  however,  turned  out  to  be  quite  cor- 
rect, as,  upon  further  trial,  when  better  ad- 
justed, and  by  adding  the  traverser,  so  that  the 
contrivance  would  wind  the  roving  evenly  on 
tbe  spool,  it  proved  to  be  a  useful  auxiliary 
part  of  the  invention. 

Valuable  though  it  was  and  is,  as  aiding  in 
the  accomplishment  of  the  desired  result,  it  is 
lMnra^rthele8s,  a  great  error  to  regard  it  as  the 
invention  described  in  the  subsequent  patent,  or 
as  such  a  material  part  of  the  same  that  it  con- 
fers any  right  upon  the  party  who  made  the 
soggestion  to  claim  to  be  the  inventor,  or  a 
joint  inventor,  of  the  improvement,  or  to  sup- 
pose that  the  proof  of  what  was  done  by  that 
party  can  constitute  any  defense,  as  against  the 
owner  of  the  patent,  to  the  charge  of  infringe- 


Second  answer  to  the  defense  founded  on  that 
testimony  is,  that  the  testimony  is  unreliable, 
because  the  witness  is  not  entitled  to  credit. 
KuHJreda  of  pages  of  the  transcript  are  fiilcil 
with  proof,  introduced  either  to  assail  or  sup- 
pcrt  the  credit  of  that  witness ;  but  the  court  is 
of  the  opinion  that  it  is  not  necessary  to  enter 
into  those  details,  as  the  decision  must  be  in 
favor  of  the  appellee,  even  if  every  word  stated 
1  Waix. 


by  that  witness  Is  taken  to  be  true.  Entirely 
satisfied  with  our  conclusion  upon  the  merits, 
6o7*]  we  are  the  less  inclined  "to  enter  into 
those  details,  as  a  full  analysis  of  the  proofs 
within  reasonable  limits  would  be  impractica- 
ble; but  it  is  proper  to  say  that  the  proofs 
have  been  carefully  examined,  and  it  is  the 
opinion  of  the  court  that  the  letters  patent 
in  this  case  cannot  be  held  to  be  invalid  upon 
buch  testimony. 

II.  Second  defense^  as  stated  in  argument,  is, 
that  the  invention,  at  the  time  the  application 
for  the  original  patent  was  made,  had  been  on 
sale  and  in  public  use,  with  the  consent  and 
allowance  of  the  applicant,  for  more  than  two 
years,  and  that  the  applicant  abandoned  the 
same  to  the  public.  Abandonment,  as  set  up  in 
the  concluding  paragraph  of  the  proposition,  is 
a  distinct  defense  from  that  set  up  m  the  pre- 
ceding part  of  the  same  proposition,  and  uiURt 
l<e  separately  considered. 

Sale  and  public  use,  fo'r  more  than  two  years 
prior  to  the  application  for  the  patent,  are  not 
alleged  in  the  answer.  What  the  respondents 
do  allege  is,  that  the  invention,  at  the  time  the 
application  for  a  patent  was  filed,  and  for  a 
long  time  before,  had  been  on  sale  and  in  public 
use,  which,  without  more,  is  not  a  good  defense 
aj^ainst  the  charge  of  infringement.  On  the 
contrary,  the  correct  rule  is,  that  no  patent 
shall  be  held  to  be  invalid  on  account  of  such 
sale  and  public  use,  except  on  proof  that  the 
invention  was  on  sale  and  in  public  use  'more 
than  two  years  before  the  application  therefor 
was  filed  in  the  Patent  Office.  5  Stat,  at  L. 
364;  McClurg  V.  Kingsland,  1  How.  209;  Stimp- 
son  V.  Railroad,  4  How.  380. 

Evidence  to  show  that  the  invention  of  the 
original  patentee,  as  finally  perii^ted,  was  on 
sale  and  in  public  use  more  than  two  years  be- 
fore he  applied  for  a  patent,  is  entirely  wanting, 
and  if  such  evidence  was  offered,  it  could  not 
be  admitted  under  the  pleadings,  as  no  such 
defense  is  set  up  in  the  answer.  Foster  v.  God- 
dard,  1  Black,  618,  17  L.  ed.  232. 

Undoubtedly,  an  inventor  may  abandon  his 
invention,  and  surrender  or  dedicate  it  to  the 
public;  but  mere  forbearance  to  apply  for  a 
patent  during  the  progress  of  experiments,  and 
imtil  the  paHy  has  p^ected  his  invention  and 
tested  *its  value  by  actual  practice.  [^^608 
affords  no  just  grounds  for  any  such  presump* 
tion.  Kendall  v.  Winsor,  21  How.  322,  16  L.  cd 
166;  Pennock  v.  Dialogue,  2  Pet.  1. 

Application  for  a  patent  in  this  case  was 
probably  filed  in  the  Patent  Office  befor*)  the 
middle  of  November,  1826,  and  the  proofs  are 
full  and  satisfactory  to  the  court  that  the  in- 
ventor, up  to  that  time,  was  constantly  en- 
gaged in  perfecting  his  improvements,  and  in 
making  the  necessary  preparations  to  apply  for 
a  patent. 

ni.  Third  defense  is,  that  the  re-issued  let- 
ters patent  are  void,  because  they  were  not  is- 
sued in  conformity  with  the  Act  of  Congress 
relating  to  that  subject  Omission  of  the 
original  patentee  seasonably  to  apply  for  an 
extension  of  his  patent  was  occasioned  through 
erroneous  information  given  to  him  by  the  com- 
missioner, and  not  from  any  negligence  or 
fault  of  his  own.  Acting  upon  information 
from  that  sofirce,  the  inventor  did  not  file  hin 
application  until  it  was  too  late  to  give  the 
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notices  as  required  by  law,  and  the  time  for 
presenting  sueh  an  application  having  expired, 
th«  oommissioner  had  no  power  to  grant  his  re- 
quest. Deprived  of  any  legal  remedy  under  the 
general  laws  for  the  protection  of  inventors,  ne 
applied  to  Congress,  and  on  the  30th  of  May, 
1862,  Congress  passed  an  Act  for  his  relief.  12 
Stat,  at  L.  904. 

By  the  terms  of  that  Act  he  was  authorized 
to  apply  to  the  commissioner  for  a  renewal  and 
extension  of  the  letten  patent,  previously 
granted  to  him  for  the  term  of  seven  years  from 
the  time  of  such  renewal  and  extension,  and 
the  commissioner  was  empowered  to  grant 
such  renewal  and  extension,  or  to  withhold 
the  same  under  the  then  existing  laws  in 
the  same  manner  as  if  the  application  there- 
for had  been  seasonably  made.  Annexsd  to  the 
body  of  the  Act  is  a  proviso,  that  such  renewal 
and  extension  shall  not  have  the  effect  nor  be 
ccnstmed  to  restrain  persons  using  the  inven- 
tion, at  the  time  of  such  renewal  and  extension, 
from  continuing  the  use  of  the  same,  nor  to 
subject  them  to  any  claim  or  damage  for  liaving 
used  such  machinery. 

609*]  'Objection  now  taken  is,  that  the  said 
proviso  in  the  Act  of  Congress  is  not  recited 
m  the  re-issued  letters  pa&nt;  but  the  objec- 
tion is  entirely  without  merit,  as  it  appears  in 
the  record  that  the  certificate  of  renewal  and 
extension,  as  granted  by  the  commissioner,  was 
made  subject  in  express  terms  to  the  proviso 
contained  in  that  Act. 

Doubts  are  entertained  whether  even  that 
was  absolutely  necessary;  but  it  is  clear  that 
there  is  nothing  in  the  proviso  to  warrant  the 
conclusion  that  the  form  of  the  extended  patent 
might  not  be  the  same  as  that  in  general  use, 
and  it  is  not  even  suggested  that  the  form  of 
the  extended  or  re-issued  patent  was  in  any 
respect  different  from  the  corresponding  estab- 
lished forms  of  the  Patent  Office. 

rV.  Fourth  defense  is,  that  the  respondent's 
machinery  was  in  use  before  the  patent  in  this 
case  was  granted;  but  is  not  alleged  that  their 
machineiy  was  in  use  before  the  extended  pat- 
ent was  issued  and,  therefore,  the  allegation 
affords  no  defense  to  the  charge  of  infringe- 
ment.   Stimpson  v.  Railroad,  4  How.  380. 

Other  defenses  are  mentioned  in  the  brief  of 
the  respondents;  but  none  of  them  were  urged 
in  argument,  and  they  must  be  considered  as 
abandoned. 

V.  Infringement  is  an  affirmative  allegation 
made  by  the  complainant,  and  the  burden  of 
proving  it  is  upon  him,  unless  it  is  admitted  in 
the  answer.  Specific  inquiries  were  made  of 
the  respondents  in  this  case,  and  they  did  not 
satisfactorily  answer  those  interrogatories. 
Evasive  answers,  under  such  circumstances,  if 
not  positively  equivalent  to  admissions,  afford 
strong  presumptive  evidence  against  the  re- 
spondents. Apart  from  that,  however,  the  an- 
swer of  the  respondents  is  unsatisfactory  in 
other  respects.  They  do  not  in  terms  deny  that 
they  have  used,  and  are  using,  the  invention 
as  alleged ;  but  what  they  do  deny  is,  that  they 
use  any  machinery  in  violation  and  infringe- 
ment of  any  rights  of  the  complainant,  or  that 
they  are  using,  or  have  made,  used,  or  sold  any 
6io*]  machinery  not  protected  by.  the  'proviso 
contained  in  the  Act  of  Congress  passed  for  the 
relief  of  the  original  patentee. 
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Clear  implication  from  the  answer  is,  that 
th^  had  made  machinery  such  as  that  de- 
scribed in  the  letters  patent,  and  if  so,  then 
they  are  clearly  liable  as  infringers,  as  they 
were  not  incorporated  at  the  date  of  the  ex- 
tended patent.  Machines  made  since  the  patent 
was  extended  are  not  protected  by  that  pro- 
viso, as  is  plain  from  its  language;  but  Uie 
complainant  cannot  recover  damages  for  any 
infringement  ant^sedent  to  the  date  of  the  re> 
issued  patent,  as  the  extended  patent  was  sur- 
rendered. 

Proofs  of  the  complainant  to  show  infringe- 
ment consists  in  a  comparison  of  the  machines 
made  by  the  respondents  with  the  mechanism 
described  in  the  patent,  and  in  the  testimony 
of  scientific  experts,  and  they  are  so  entirely 
satisfactory,  that  it  is  not  deemed  necessary  to 
pursue  the  investigation. 

Decree  affirmed. 


JOHN  ROLAND,  Appt, 

V. 

THE  UNITED  STATES. 

(See  S.  C.  7  Wall.  743-751.) 

Mexican  claim  rejected. 

Claim  to  Mexican  grant  rejected  because  the  a^ 
chive  papers  fall   to  make  out  the  tKle.  and  the 

Eaoers  produced  by  the  claimant  are  not  genalnew 
ut  the  result  of  an  afterthought. 

[No.  60.] 
Argued  Jan.  18,  1869.        Decided  Mar.  1,  1869. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  petition  in  this  case  was  presented  by 
the  appellant  to  the  Board  of  Land  Commis- 
sioners, to  ascertain  and  settle  the  private  land 
claims  in  the  State  of  California,  for  the  con- 
firmatioi)  of  his  title  to  eleven  leagues  of  land. 
The  said  Commissioners  denied  the  confirma- 
tion, whereupon  the  petitioner  took  an  appeal 
to  the  District  Court  of  the  United  States  for 
the  District  of  California,  by  wUch  the  said 
decree  was  affirmed.  Thereupon  the  said  peti- 
tioner took  an  appeal  to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  Delos  Lake,  C.  T.  Botts,  J.  M.  Car- 
lisle, and  J.  S.  Black,  for  appellant. 

Messrs.  Wm.  M.  Evarts,  Atty-Gen.,  and  Johtt 
A.  Wills,  for  appellee: 

1.  Without  reference  to  antecedent  authori- 
ties, this  case  is  ruled  by  the  doctrine  declared 
by  this  court  in  the  case  of  White  v.  U.  S.  1 
Wall.  680,  17  L.  ed.  701.  This  summary  of  the 
law  in  regard  to  this  class  of  cases  is  there 
given: 

"It  has  been  held  by  this  court  in  a  long  and 
unbr<^en  line  of  adjudications,  that  where 
there  is  no  archive  evidence  and  its  absence  is 
unaccounted  for,  and  there  has  been  no  such 
possession  as  raises  an  equity  in  behalf  of  the 
party,  and  especially  when  in  addition  the  espe- 
diente  produced  is  tainted  with  suspicions  of 
fraud,  the  claim  must  be  rejected." 

This  claim,  when  tested  by  that  rule,  must 
be  rejected. 

1.  There  is  no  Mexican  archive  evidence  of 
the  genuineness  of  the  grant  in  this  ease,  be- 
cause : 

2.  The  grant  is  vague  and  indefinite  in  its 
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description  of  boundaries.  The  map  is  a  neces- 
sary part  of  such  a  grant.  22  How.  226,  16  L. 
ed.  336. 

In  the  absence  of  the  map,  the  grant  is  void 
for  uncertainty. 

The  alterations  appearing  on  the  face  of  the 
grant  were  evidently  made  subsequent  to  the 
original  fabrication  of  the  grant,  with  a  view 
to  cure  this  defect  by  placing  the  land  at  the 
junction  and  within  the  arms  of  the  two 
streams.  They  may  have  been  made  while  the 
claim  was  pending,  or  after  the  Land  Board 
had  annoimced  its  doctrine  as  to  the  necessity 
of  definiteness  of  boundary  to  sustain  the  va- 
lidity of  grants. 

3.  There  haa  been  no  such  possession  or  oc- 
cupancy under  this  claim  as  creates  an  equity 
in  favor  of  its  confirmation.  No  contempora- 
neous possession.  No  attempt  made  to  take 
posseasion,  until  the  spring  and  fall  of  1847. 
No  possession  of  any  kind  taken  until  1848, 
after  the  negotiation  of  the  Treaty  of  Cession. 
Judicial  possession  given  after  the  beginning  of 
the  American  occupation  of  California,  unavail- 
ing. Fuente's  Case,  22  How.  458,  16  L.  ed.  381. 

When  there  is  no  survey  or  judicial  posses- 
sion given,  the  claim  is  only  an  equity.  23 
How.  497,  16  L.  ed.  473. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  claim  which  we  are  now  asked  to  con- 
firm is  for  eleven  leagues  of  land  in  California, 
at  the  junction  of  the  San  Joaquin  and  Stanis- 
laus rivers,  and  was  rejected  by  the  Board  of 
Land  Commissioners  and  the  district  court. 
The  espediente  in  the  case  is  obtained  from  the 
archives  and  was  among  the  papers  of  which 
Hartwell  made  an  index.  It  consists  of  a  peti- 
tion, marginal  oorder  that  title  issue,  decree  of 
eoncession,  and  the  borrador  or  draft  of  the 
title  to  be  given  to  the  party  interested.  It 
differs  from  other  espedientes  in  this:  that 
there  was  no  report,  no  disefio,  no  approval  by 
ihe  DepArtmental  Assembly,  and  because  the 
whole  proceedings  were  begun  and  consummated 
on  the  same  day.  This  document  is  not  enough 
to  establish  the  title,  and  the  olaimant,  in  order 
to  make  it  complete,  produces  from  his  own 
744*]  custody  *the  titulo  which  annexe?  con- 
ditions to  the  grants  a  petition  asking  for  fur- 
ther time  to  comply  witn  these  conditions;  the 
order  of  the  Governor  granting  the  request  and 
a  certificate  that  the  Departmental  Assembly 
approve  the  grant. 

The  question  at  issue  is,  whether  this  is  a 
genuine  title  to  land  in  California  acquired 
under  Mexican  rule,  which  this  government  is 
under  obligations  to  protect. 

The  haste  and  recklessness,  to  use  no  harsher 
term,  with  which  this  grant  was  made,  cannot 
but  suggest  grave  doubts  of  the  bona  fides  of 
the  transaction.  It  nowhere  appears  that  Ro- 
land had  any  claim  on  the  bounty  of  the  Mexi- 
can nation,  or  ability  or  intention  to  occupy  so 
large  a  tract  of  country ;  and  yet  Pico,  near  the 
time  wiien  power  passed  from  his  hands,  in  the 
midst  of  civil  commotion,  disregarding  the  cus- 
tomary and  established  modes  of  making  con- 
OMiioB  of  the  public  domain  to  meritorious  per- 
sons; without  an  informe;  without  a  map; 
vithoat  any  inoairx  whatever,  grants  to  him 
dena  leagues  <n  land  (the  maximum  quantity 
ttmMtkhU  to  a  liiiidA  parson)  in  a  remote  wil- 


derness, occupied  by  hostile  Indians,  and  of 
which  so  little  was  known  that  the  best  de- 
scription that  could  be  given  of  it  was,  that  it 
was  situated  on  the  banks  of  the  San  Joaquin 
and  Stanislaus  Rivers. 

That  the  plain  requirements  of  the  Mexican 
colonization  laws  were  violated  in  these  proceed- 
ings, is  very  apparent  from  the  frequent  de- 
cisions of  this  court  in  this  class  of  cases;  but 
it  is  unnecessary  to  examine  the  effect  of  this 
departure  on  this  title,  if  it  were  genuine,  be- 
cause in  our  opinion  it  has  no  validity.  And 
it  is  not  the  first  time,  in  the  history  of  Cali- 
fornia land  cases  in  this  court,  that  grants 
made  at  or  *near  the  time  of  the  one  in  [*747 
controversy  purports  to  be  made  by  Governor 
Pico,  and  countersigned  by  his  secretary,  Mo- 
?reno,  have  been  held  not  to  be  genuine. 
Kwght's  Case,  1  Black,  227,  17  L.  ed.  76;  Gal- 
braith's  Case,  2  Black,  3(M,  17  L.  ed.  449; 
Luco's  Case,  23  How.  543,  16  L.  ed.  550. 

The  struggle  in  this  case,  as  in  others  of  like 
character,  is  to  make  up  parol  proof  for  a  de- 
ficiency of  record  evidence.  Pico  and  Moreno 
have  been  examined  in  support  of  the  title,  but 
their  testimony  is  singularly  unsatisfactory. 
Pico  has  no  recollection  of  making  the  grant, 
nor,  'indeed,  of  Roland's  application,  but  is  able 
to  identify  his  signatures.  Although  he  knew 
Roland — that  he  had  married  a  Mexican 
woman,  the  number  of  his  children,  and  the 
state  of  his  property — yet  he  cannot  recollect 
that  he  donated  to  him  an  immense  tract  in  a 
remote  part  of  the  country,  and  broke  through 
all  tae  forms  of  law  in  order  to  do  it  quickly. 

A  transaction  of  this  magnitude,  where  the 
favored  party  was  known,  is  not  apt  to  be  for- 
gotten, and  to  say  the  least  on  the  subject,  this 
want  of  memory  on  Pico's  part,  is,  in  itself,  a 
circumstance  of  great  suspicion  that  the  grant 
was  never  made.  Moreno's  memory,  if  some- 
what better  than  Pico's,  is  not  enough  so  to 
clear  away  the  difficulties  from  this  title. 

It  is  a  little  singular,  if  Pico's  signatures  to 
the  papers  produced  by  the  claimant  are  au- 
thentic, that  they  should  differ  so  materially 
from  his  signatures  to  public  documents  of 
that  date.  In  Luco  v.  U.  S.  23  How.  543,  16  L. 
ed.  551,  the  same  differences  existed,  and  the 
court  adopted  the  conclusion  that  they  were  not 
genuine.  If  these  inequalities  in  Pico's  signa- 
tures create  distrust  as  to  their  genuineness, 
tne  different  phraseology  in  describing  the  land 
in  the  borrador,  from  that  used  in  the  titulo, 
increases  the  distrust  in  the  authenticity  of 
this  title. 

In  the  borrador  the  land  is  described  "as 
eleven  leagues,  situated  on  the  banks  of  the 
Rivers  Stanislaus  and  San  Joaquin,"  corre- 
sponding with  the  description  given  in  the  peti- 
tion, *  while  the  titulo,  Jssued  on  the  [*748 
same  day  as  the  borrsdor,  directs  "that  the 
measurement  of  the  eleven  leagues  shall  be  on 
the  banks  of  the  Stanislaus,  of  the  width  of 
one  league,  commencing  where  the  two  rivers 
run."  On  the  theory  that  the  borrador  and 
titulo  were  actually  signed  on  the  same  day, 
how  did  it  come  to  pass  that  the  designation  of 
the  tract  is  so  much  more  particular  in  the 
one  than  in*  the  other?  It  will  be  borne  in 
mind  that  Pico  and  Moreno  have  no  definite 
recollection  concerning  this  grant,  and  yet  in 
this  most  important  point  the  title  paper  is- 
sued to  the  claimant  differs  essentially  from  the 
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one  which  forma  part  of  the  espediente.  Why 
think  of  the  necessity  of  this  change  of  descrip- 
tion, when  both  documents  were  made  on  the 
same  day,  and  form  part  of  the  same  transac- 
tion? Ijie  change  of  description  cannot  be  ex- 
plained on  the  hypothesis  that  both  papers  were 
prepared  and  executed  on  the  same  day;  but  it 
IB  easily  understood,  if  the  titulo  was  prepared 
at  a  subsequent  date,  when  the  parties  inter- 
ested could  see  that  a  more  definite  descrip- 
tion was  wanting,  than  that  which  the  borra- 
dor  furnished. 

But  there  are  much  graver  difficulties  affect- 
ing this  title  than  those  which  we  have  noticed. 

The  claimant,  in  attempting  to  prove  too 
much,  has  established  the  falsity  of  his  title. 
This  court  has  frequently  decided,  that  the  ap- 
proval by  the  Departmental  Assembly  was  not 
necessary  to  the  validity  of  a  grant;  but  has 
also  observed  that,  under  certain  circumstances, 
the  absence  of  such  approval  is  entitled  to  great 
weight.  It  was,  doubtless,  with  a  view  to  meet 
all  objections,  and  to  show  the  fullness  of  his 
title,  that  the  claimant  furnished  evidence  that 
the  Assembly  did  approve  the  grant.  If  this 
evidence  is  true,  it  strengthens  the  claimant's 
title,  but  if  false,  it  destroys  all  confidence  in  it. 
It  is  important,  therefore,  to  ascertain  whether 
the  Assembly  met  on  the  4th  day  of  May,  1846. 
Pico  certifies  that  it  did  meet  on  that  day,  and 
approved  this  grant;  but  it  is  clear  that  very 
little  reliance  can  be  placed  on  this  certificate, 
if  genuine,  because,  when  interrogated  on  the 
subject,  Pico  testifies  that  he  has  no  recollec- 
tion of  the  approval,  nor,  indeed,  of  giving  a 
certificate  to  that  effect,  and  but  for  the 
749*]  *fact  that  he  sees  his  signature  to  the 
certificate  of  approval,  he  has  no  reason  to  be- 
lieve that  the  grant  was  approved.  It  is  true 
that  he  testifies  that  there  was  a  great  loose- 
ness in  the  administration  of  public  affairs,  at 
the  time;  but  from  this  no  inference  can  be 
properly  drawn  that  the  Departmental  As- 
sembly convened  on  the  4th  day  of  May,  1846. 
It  will  not  do  to  say  that  there  might  have 
been  a  meeting  of  that  body  on  that  day.  In 
the  absence  of  direct  proof  of  the  fact,  there 
must  be  evidence  affording  reasonable  grounds 
to  believe  that  the  meeting  actually  took  place, 
and  that  the  records  of  it  are  lost.  But  we 
are  not  left,  in  this  case,  to  rely  on  conjectures 
or  probabilities,  for,  fortunately,  the  journals 
of  the  Departmental  Assembly  have  been  pre- 
served, and  they  show  that  the  body  was  not 
in  session  at  the  date  when  the  testimonio 
states  the  grant  to  have  been  approved.  It  ap- 
pears by  the  journals  that  the  earliest  meeting 
in  May  was  the  8th  day  of  the  month,  when 
the  minutes  of  the  meeting  held  on  the  29th 
day  of  the  preceding  month  of  April,  as  was 
customary,  were  read  and  approved. 

It  is  not  credible  that  the  Assembly  could 
have  met  between  these  dates,  and  overlooked 
the  fact  in  recording  the  proceedings  of  the 
8th  of  May. 

To  escape  the  force  of  this  evidence,  the 
claimant  has  pointed  out  some  discrepancies 
and  omissions  in  the  journals,  but  they  are  not 
of  a  character  requiring  notice,  and  do  not  tend 
to  prove  that  the  Assembly  convened  on  the 
day  when  the  testimonio  purports  to  have  been 
signed. 

If  Pico  does  not  remember  the  sale  of  this 
large  tract  of  country,  nor  the  fact  of  approval 
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by  the  Assembly,  of  what  value  is  his  testi- 
mony that  the  approval  must  have  been  ob- 
tained, because  the  document  certifying  to  it 
bears  his  signature  f 

But  if  what  has  been  said  is  not  enough  to 
show  that' the  alleged  grant  was  not  issued  to 
Roland,  there  is  still  further  evidence  in  the 
record,  which  is  conclusive  on  the  point. 

In  deciding  this  case  we  are  to  be  governed 
by  the  laws  and  usages  of  the  Mexican  Govern- 
ment, in  granting  lands,  before  the  conquest  of 
California,  and  according  to  the  principles 
•of  equity.  Tested  by  these  rules,  this  [•750 
claim  has  neither  a  legal  nor  equitable  status. 

Lands  wore  to  be  granted  by  the  colonization 
l(iws  of  Mexico,  for  the  purpose  of  cultivating 
and  inhabiting  them,  and  no  more  than  eleven 
leagues  could  be  granted  to  a  single  individual. 
It  is  stipulated  in  the  record  that,  on  the  22d 
day  of  July,  1845,  Governor  Pico  granted  to 
John  Roland  and  Julius  Horkman,  four  leagues 
of  land,  and  that  the  claim  has  been  prosecuted 
and  confirmed.  And  that  on  the  Gth  day  of 
May,  1846,  only  four  days  after  the  date  of  the 
grant  in  controversy,  a  still  further  grant  was 
made  to  John  Roland  and  Louis  Arenas,  of  the 
sobrantes  of  certain  ranchos,  to  the  extent  of 
nine  leagues.  This  latter  grant  is  also  claimed 
to  be  genuine,  and  has  been  presented  for  con- 
firmation, and  is  now  pending  in  the  District 
Court  of  'California.  All  these  grants  cannot 
be  sustained,  because  Pico  had  no  power  to 
make  them.  If  they  could  be  sustained  Roland 
would  receive  from  the  Mexican  Government  (if 
the  surplus  lands  of  the  ranchos  reached  nine 
leagues)  a  quantity  of  land  exceeding  seventeen 
leagues.  The  United  States  are  under  no  obli- 
gations to  recognize  grants  which  aggregate, 
in  the  hands  of  one  person,  such  a  quantity  of 
land,  even  if  they  were  actually  made;  but  the 
strong  probability  is,  that  the  eleven  league 
grant  was  abandoned  when  the  petition  was 
presented,  and  the  grant  obtained  for  other 
lands  in  a  different  part  of  the  country.  In  no 
other  way  can  we  acquit  Pico  of  a  wilful  de- 
parture from  the  law  under  which  he  acted, 
and  account  for  the  petition  and  grant  of  the 
6th  of  May. 

It  is  fair  to  infer  from  this  record  that 
Roland  was  an  intelligent  man,  and  knew  the 
limit  of  the  Governor's  power  to  grant  lands, 
and  the  corrective  applied  by  the  Departmental 
Assembly  when  he  exceeded  his  authority.  If 
so,  he  knew  Pico  had  no  right  to  make  the 
eleven  league  grant,  because  he  had  already 
conceded  to  him  the  undivided  half  of  four 
leagues,  in  July,  1845.  It  may  be,  before  the 
proceedings  were  completed  for  the  eleven 
league  grant,  he  saw  his  difficulty,  and  con- 
cluded to  rely  on  the  first  grant  made*  [*75i 
to  him,  and  to  ask  for  a  concession  of  other 
lands  nearer  the  settled  part  of  the  state,  and 
which  lands,  although  less  in  quantity,  were 
more  desirable.  Adopting  this  theory,  the  eon- 
duct  of  Roland  in  asking  for  other  lands  on 
the  6th  of  May,  can  be  explained.  On  any 
other  theory  his  petition  on  that  day  for  an 
additional  grant,  and  Pico's  action  conceding 
it,  were  palpable  frauds  committed  against 
the  letter  and  spirit  of  the  colonization  laws 
of  Mexico. 

Witiiout  pursuing  the  subject  further,  in  our 
opinion  this  claim  should  not  be  confirmed. 

The  archive  papers  fail  to  make  out  the  title. 
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and  the  papers  produced  by  the  claimant  a-a 
not  genuine,  but  the  result  of  an  afterthought, 
and  would  never  have  been  produced  in  court  if 
the  unparalleled  growth  of  California  had  not 
stimulated  the  cupiditj  of  speculators  to  experi- 
ment with  fragments  of  title  papers  left  unfin- 
ished by  Pico,  and  which  were  gathered  up  by 
our  oflScers  on  the  conquest  of  Sie  country. 

Dissenting,  BIr.  Justice  Miller  and  Mr.  Jus- 
tice Field. 


CHARLES  HART  SMITH,  Appt, 

V. 

THE  WASHINGTON  GAS  LIGHT  CO. 

Specific  performance — renewal  of  a  contract 
not  compelled  without  demand,  nor  when  an 
option  is  given  to  pay  money. 

Specific  performance  of  a  renewal  of  a  contract 
cannot  be  compelled  witbout  a  demand  and  refusal, 
Dor  where  the  contractor  has  an  option  to  renew  or 
paj  a  specific  sum  of  money. 

For  a  refusal  to  renew,  the  remedy  Is  an  action 
St  law  to  recover  such  sum  of  money. 

[No.   86.] 

Argued  Feb.  18,  1860.     Decided  Mar.  1,  1869. 

APPEAL    from    the   Supreme   Court   of    the 
District  of  Columbia. 

The  complainant,  Smith,  claimed  by  his  bill 
the  specific  performance  of  a  written  contract 
made  by  the  defendant  with  Charles  Wilson, 
the  assignor  of  the  complainant,  for  gas  tar  for 
the  term  of  five  years,  at  an  annual  rent  of 
$600  from  June  1,  1859. 

The  cause  was  lieard  in  the  court  below  at  a 
special  term,  and  a  decree  dismissing  the  bill 
was  passed;  afterwards,  upon  appeal,  it  was 
sgain  heard  by  th^  court  in  general  term,  and 
the  decree  of  dismissal  affirmed.  From  the  last 
decree  an  ap|>eal  was  taken  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  R.  J.  Brent,  and  R.  T.  Merrick,  for 
appellant. 

Messrs.  Kennedy  &  Webb,  for  appellee. 

Mt.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  to  enforce  the  spe- 
cific performance  of  a  contract  for  the  delivery 
<tf  hte  contract  at  the  end  of  that  period  for 
damages  for  partial  non-performance. 

Tne  alleged  contract  was  for  the  delivery  of 
all  the  tar  made  by  the  Company  and  not  want- 
ed for  a  specified  purpose,  from  time  to  time, 
as  made  and  called  for  by  the  contractor,  dur- 
ing the  term  of  five  years ;  and  for  the  renewal 
of  the  contract  at  the  end  of  that  period  for 
another  like  term.  The  consideration  to  be 
paid  to  the  Company  by  the  contractor,  was 
the  sum  of  $500  a  year,  in  half  yearly  install- 
Bents.  In  case  of  refusal  to  renew,  the  Com- 
pany engaged  to  refund  to  the  contractor  the 
payments  made  during  the  last  year. 

It  is  unnecessary  to  examine  the  question 
whether,  upon  sufficient  evidence  in  support  of 
the  allegations  of  the  bill,  the  complainant 
could  have  relief  by  a  decree  for  specific  per- 
formance; for  we  are  all  of  opinion  that  no 
case  for  relief  is  made  by  the  proof. 

It  is  not  alleged  that  during  the  first  five 
years  the  Company  failed  in  any  respect  to  per- 
form its  contract.  The  main  ground  of  com- 
plaint is,  that  the  Company,  after  having  re- 
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newed  the  contract  for  a  second  term  of  five 
years,  failed  to  fulfill  its  stipulations. 

There  is  much  evidence  in  the  point  of  re- 
newal, and  it  is  very  contradictory.  We  shall 
not  enttor  into  any  minute  criticism  upon  it. 

It  is  clear  that  the  Company  was  not  bound 
to  renew,  except  upon  the  request  of  the  con- 
tractor. There  could  be  no  refusal  except  up- 
on a  demand,  nor  was  the  Company  bound  to 
renew,  even  upon  demand.  It  might  still  re- 
fuse; and  in  that  case  would  be  bound  only 
to  return  to  the  contractor  or  his  assignee,  ti^e 
last  year's  payment  of  $500. 

The  proof  shows  that  the  contract  proved  un- 
expectedly profitable  to  the  contractor;  and 
that  the  tar  would  be  worth,  during  a  second 
term  of  five  years,  not  $500  only,  but  over 
$5,000  a  yesdr. 

It  was  natural  that  the  contractor  should 
seek  a  renewal;  and  it  was  equally  natural 
that  the  Company  should  be  unwilling  to  re- 
new, except  at  an  advanced  rate,  corresponding 
in  some  degree  to  the  increased  value. 

No  formal  demand  for  renewal  seems  to  have 
been  made,  but  there  appears  to  have  been  a 
good  deal  of  negotiation  between  the  parties, 
and  some  adroit  attempts  on  the  part  of  the 
contractor  to  obtain  admissions,  either  in 
words  or  acts,  from  the  officer  of  the  Company, 
upon  which  a  claim  that  the  cont^act  had 
been  in  fact  renewed  might  be  established. 

But  these  attempts  were  not  successful.  We 
are  unable  to  find  in  the  testimony  any  satis- 
factory evidence  of  a  renewal  of  the  contract. 
On  the  contrary,  the  whole  weight  of  the  proof 
shows  refusal  to  renew,  except  at  an  advanced 
rate,  and  failure  on  the  part  of  the  contractor 
to  accept  the  terms  required.  Refusing  to  re- 
new the  contract,  the  Company  was  under  no 
obligation  to  the  contractor,  except  to  refund 
the  $500  received  from  him  during  the  preced- 
ing year;  and  for  the  recovery  of  this  sum,  the 
remedy  of  the  complainant  was  competent  at 
law. 

The  decree  of  the  Supreme  Court  of  the  dis- 
trict dismissing  the  bill  must,  therefore,  be  af- 
firmed. 


*JOHN  8.  JOHNSON,  Philip  Dorsheim-  [•z6fi 
er»  and  Otis  F.  Presbrey,  Appts^ 

v. 

THE  UNITED  STATES. 

(See  S.  C.  7   Wall.   16^175.) 

Remission  of  penalties  by  Secretary,  not  sub- 
ject of  appeal. 

The  remission  of  penalties,  under  revenue  laws, 
by  the  Secretary  of  tne  Treasury,  is  the  exercise  of 
his  discretion  In  a  matter  intrusted  to  him  alone, 
from  which  there  can  be  no  appeal. 

[No.  90.] 

Argued  Feb.  19,  1669.     Decided  Mar.  15,  1869. 

APPEAL  from  the  Court  of  Claims. 
This  case  comes  here  from  the  Court  of 
Claims,  by  appeal  from  a  decision  sustaining  a 
general  demurrer  to  the  appellant's  i)etition. 

That  petition  alleged  that,  between  Jan.  1 
and  April  1,  1865,  one  Rhomberg,  a  distiller  at 
Dubuque,  violated  the  laws  relating  to  internal 
revenue  (inter  alia),  by  making  false  returns 
and  fraudulently  withholding  taxe:)  to  the 
amount  of  $195,000,  which  acts  involved,  as  a 
legal  consequence,  the  liability  of  forfeiture, 
or,  as  they  Bay,  the  actual  forfeiture  of  certain 
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of  his  property.  Upon  information  furnished  by 
the  appellants,  the  petition  alleges,  such  proper- 
ty was  seized,  and  afterwards  proceedings  for 
its  forfeiture  were  instituted  by  the  respective 
district  attorneys  in  the  following  districts: 
southern  and  northern  New  York,  northern  Ill- 
inois and  Iowa,  where  the  seizures  were  made. 

Besides  this  property,  there  also  appimr  in 
the  case  75,000  gnllons  of  highwines,  nmnufao- 
tured  in  the  distillery  while  the  distillery  was 
in  the  custody  of  the  law,  under  seizure,  which 
was  conceded  to  be  the  property  of  the  gov- 
ernment, valued  at  $150,000,  on  which  the  dis- 
tiller claimed  to  be  allowed  $54,814  for  the 
value  of  the  materials,  etc. 

After  the  seizure,  third  parties  intervened, 
most  prominently  Sturges  A  Sons,  of  Chicago, 
claiming  that  tliey  had  innocently  made  ad- 
vances of  property  thus  seized;  and  they  paid 
to  the  United  SUtes  $33,946,  '*0n  confession 
by  Rhomberg  that  that  amount  of  taxes  had 
been  withlield  by  him. 

Then  followed  offers  of  compromise  from 
Sturges  &  Sons,  for  themselves  and  other  in- 
terests, and  reports  of  the  Commissioner  of  In- 
ternal Revenue  thereon. 

May  26,  1865,  they  offered  to  pay  $100,000 
taxes  and  $5,000  penalties. 

June  26,  1865,  they  offered  to  nurchase  all 
the  property  seized,  paying  (including  $33,- 
946  before  paid),  as  unpaid  taxes,  $195,309, 
and  $10,000  for  informers. 

Commissioner  Lewis,  on  the  eve  of  leaving 
the  office,  June  30,  1865,  drafted  a  report  stat- 
ing a  still  remaining  deficiency  (after  pay- 
ment of  $33,946)  of  taxes  to  the  amount  of 
$161,156;  and  his  successor,  Commissioner  Or- 
ton,  adopted  his  statement  of  facts. 

Thereafter,  on  July  26,  1865,  Sturges  A  Sons 
made  an  offer  to  pay  for  the  property  seized 
$70,000,  namely:  by  the  sum  claimed  as  their 
due  for  materials  of  the  wines  distilled  by  the 
government,  $54,814,  and  a  cash  balance  of 
$15,186,  all  seizures  to  be  released,  while  the 
wines  manufactured  since  the  seizure  were  to 
be  the  property  of  the  government. 

Commissioner  Orton  reported  these  wines 
worth  $150,000,  which,  added  to  the  cash  bal- 
ance offered  ($15,^86),  makes  the  total  offer  in 
compromise  at  that  time  $165,186,  and  in  all, 
$199,132. 

The  petition  then  goes  on  to  state  that  the 
Secretary  delivered  to  Sturges  &  Son  et  al.,  all 
the  property  under  seizure  for  forfeiture,  also 
moneys  received  as  proceeds  of  cattle  sold  at 
Dubuque;  and  also  the  wines  manufactured 
after  the  seizure,  with  the  claim  of  the  United 
States  for  forfeiture. 

The  government  received,  the  petition  states, 
in  all,  $220,102,  "Which  amount  the  Secretary 
of  the  Treasury  stated  to  be  constituted  as  fol- 
lows  I 
Deficiency  of  taxes  paid  before  $33,946 

Now     161,156 

$195,102 

in  lieu  of  penalties  and  forfeitures  ..     25,000 

$220,102 
And  a  further  sum  for  interest,  of  $3,023.14. 
Of  the  sum  stated  as  a  lieu  of  penalties  and 
forfeitures,  $25,000,  the  Secretary  never  re- 
fused, but  was  always  willing  to  pay  the  appel- 
lants a  moiety. 
i8$ 


Their  claim,  however,  was  for  a  moiety  of 
the  whole  sum,  $220,102. 

Messrs.  M.  Blair,  F.  A.  Dick,  and  W.  Dort- 
heimer,  for  appellants: 

This  case  is  best  understood  by  taking  the 
events  in  the  order  in  which  they  occurred; 
and  first  wo  should  look  to  the  Act  of  Congresa 
of  June  30,  1864,  relating  to  the  internal  rev- 
enue. This  Act  imposes  duties  upon  distillers, 
requiring  them  to  furnish  to  the  government 
an  account  of  what  they  produce  and  to  pny 
the  duties  thereon  (see  SS  53-63),  and  pro- 
vides (in  SS  48,  68)  that  the  failure  to  com- 
ply with  the  reouirements  of  the  law  shall  be 
a  forfeiture  of  all  the  liquors  produced  and  all 
the  vessels,  apparatus,  tools  and  raw  materials 
used  in  their  production. 

Under  this  law  the  plaintiffs  undertook  the 
(lerformance  of  the  services  stated  in  the  peti- 
tion for  the  Joint  use  of  the  government  and 
themselves.  This  made  them  the  employees  of 
the  government;  and  well  understood  legal 
rights  accrued  to  them  for  their  services,  and 
they  are  entitled  to  the  ordinary  legal  con- 
struction of  the  contract  so  entered  into  with 
the  government  the  same  as  if  it  had  been 
made  with  an  individual. 

When  the  United  States  District  Attorney 
instituted  the  proceedings,  they  were  based 
upon  a  title  given  by  the  law.  "The  forfeiture 
is  the  statutory  transfer  of  right."  Caldwell  v. 
U.  S.  8  How.  366. 

To  whose  use  had  this  transfer  been  made? 
Equally  and  jointly  to  that  of  the  government 
and  the  informant,  and  so  continued  until  the 
final  settlement  was  made. 

Jones  V.  Shore,  1   Wheat.  462. 

In  In  re  Floumoy,  1  Ga.  606,  it  was  held  that 
the  interest  of  an  informer  is  a  matter  of  con- 
tract, and  the  right  of  property  vests  be- 
yond the  power  of  thQ  State  to  affect.  This 
case  cites  ICing  v.  Amexy,  1  D.  &  E.  149,  363, 
575,  which  held,  that  although  the  King  has 
the  power  to  remit  a  forfeiture,  yet  he  cannot 
revoke  a  moiety  ot  the  same  given  by  a  law 
to  a  subject.     It  also  cites  1  Nott  &  McC.  26. 

See,  also,  Rowe  v.  State,  2  Bay  (S.  C.)  565; 
I  Id.  378;  U:  S.  v.  Morris,  1  Paine,  232. 

This  right  transferred  from  the  former  own- 
er by  the  statute,  is  property  both  of  the  gov- 
ernment and  of  the  individual.  There  is  no 
power  in  the  Secretary  of  the  Treasury  to  re- 
mit the  informer's  share  in  any  other  way  than 
that  provided  by  law. 

The  Margaretta,  2  Gall.  515;  The  Palo  Alto, 
Daveis,  343. 

In  U.  S.  V.  Morris,  1  Paine,  209,  the  power 
of  the  Secretary  to  remit  forfeitures  is  fully 
examined,  and  the  court  says  that  before  the 
Act  of  1797,  courts  were  obliged  to  condemn 
property  where  the  owner  had  innocently  vio- 
lated the  law  and,  therefore,  the  power  to  re- 
mit was  given  in  the  Secretary  of  the  Treasury, 
to  be  exercised  to  cases  of  innocence.  "A  par- 
don, as  the  very  term  implies,  is  an  act  of 
mercy,  and  generally  supposes  its  object  guilty. 
A  remission,  on  the  contrary,  is  an  act  of 
justice,  and  cannot  be  obtained  unless  the  en- 
tire innocence  of  the  petitioner  be  established, 
not  by  testimony  taken  ex  parte,  but  after  full 
notice  to  the  proper  officer  of  the  governuieut 
and  the  collector  who  makes  the  seizure." 

See^  alsOf  U.  S.  v.  Lancaster,  4  Wash.    (C. 
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C),  64;  Tbe  Gr«T  Jaeket,  6  Wall.  342,  18  L. 
«d.  646. 

In  U.  8.  T.  Morris,  10  Wheat  246,  the  court 
says:  "Before  such  power  to  remit  was  given 
(by  the  statute  then  under  consideration),  the 
right  of  the  custom-house  officers  attached  up- 
•on  the  commencement  of  the  prosecution,  and 
•«ouId  not  be  devested. 

See,  also,  McLaen  v.  U.  S.  6  Pet.  404,  1  Stat. 
789;  Hoyt  t.  U.  S.  10  How.  109. 

In  the  ease  at  bar  there  has  been,  as  between 
the  government  and  the  plaintiffs,  the  conclu- 
aire  ascertainment  of  the  lawfulness  of  the  seiz- 
ure which  has  transferred  the  title  of  the  prop- 
erty in  question.  There  having  been  no  re- 
mission of  tlie  forfeiture  under  the  Act  of  1797, 
and  the  property  not  being  liable  to  taxes  as  a 
matter  of  law,  the  money  received  was  so  much 
reserved   out  of  the   forfeiture. 

In  McLaen's  Case,  the  court  laid  much  stress 
on  the  fact  that  the  Secretary  treated  part  of 
the  amount  reserved  as  penalty;  and  for  that, 
as  on^  of  the  reasons,  held  the  settlement  to  be 
of  a  penal  nature.  Thus:  "The  very  circum- 
stance that  the  government  itself  has  treated 
any  part  of  the  reservation  as  forfeiture  and  as 
distributable  accordingly,  is  conclusive  to  show 
that  the  whole  is  incapable  of  being  treated  as 
duties,  part  of  it  being  confessedly  received 
in  the  character  of  a  forfeiture.  We  think  the 
whole  must  be  treated  as  received,  as  a  reser- 
vation by  way  of  forfeiture." 

Hie  case  made  by  the  petition  shows  an  in- 
dioate  title  vested  in  the  petitioners,  in  which 
the  government  had  the  same  interest  as  they; 
prosecuted  by  the  government  with  success, 
never  devested  by  surrender  by  the  government 
to  the  owner  on  the  grounds  of  innocence,  but  on 
the  contrary,  persisted  in  to  a  successful  issue. 

Messrs.  Wm.  M.  Evarts,  Atty  Gen.,  T.  H. 
Talbot,  and  E.  P.  Norton,  for  appellees: 

The  only  question  in  the  case  is,  whether  the 
sum  of  $195,102,  now  under  consideration,  was 
penaltj  paid  into  the  Treasury  of  the  United 
Statea.  The  Secretary  of  the  Treasury,  who, 
on  the  part  of  the  United  States,  negotiated 
this  payment,  states  that  it  was  not  received 
as  penalty,  and  beyond  the  statement  of  this 
officer  in  relation  to  this  matter,  it  is  submit- 
ted that  this  court  will  make  no  inquiry. 
That  statement  will  be  deemed  suflTicient  to 
sustain  the  demurrer  to  the  petition  in  this 
eourt,  as  in  the  court  below. 

But  if  this  court  looks  into  the  other  state- 
menta  of  the  petition,  to  ascertain  whether  or 
not  this  statement  is  correct,  they  .will  be 
found  strongly  to  corroborate  this  representa- 
tion of  the  Secretary. 

Whether  brought  about  lawfully  or  other- 
wise, the  result,  namely:  the  non-payment  of 
the  sum  of  $195,102,  or  of  any  part  thereof,  as 
penalty,  takes  away  the  foundation  of  this 
daim.  For  this  is  a  claim,  not  for  damages, 
beeanae  the  Secretary  of  the  Treasury  has  un- 
lawfully prevented  a  moiety  from  accruing  to 
the  appellants,  but,  which  they  allege  did  ac- 
crue. Nor  does  it  avail  the  appellants  that 
what  was  received  ought  to  have  been  received 
as  penalty.  It  is  enough,  in  support  of  the  de- 
murrer, to  show  that,  in  fact,  it  was  not  paid 
and  received  as  penalty. 

Furthermore,  it  cannot  be  shown  that  the  act 
ot  the  Treasury  Department  in  discontinuing 
thefie    proceedings  upon   lull   payment  of   the 


taxes  withheld,  and  of  $25,000  in  lien  of  fines 
and  penalties,  was  unlawful.  Such  action  •was 
entirely  within  the  scope  of  authority  conferred 
by  the  44«h  section  of  the  Act  of  1864  (vol.  13, 

L40),  upon  the  Commissioner  of  Internal 
venue,  subject  to  regulations  to  be  prescribed 
by  the  Secretary  of  the  Treasury,  to  compro> 
mise  all  suits  relating  to  internal  revenue. 

The  earlier  decisions  in  cases  of  seaport  rev- 
enue, do  not  affect  this  case  and  are  not  dis- 
cussed. But  further,  none  of  those  arose  in  a 
suit  discontinued  before  judgment. 

Thus  far  the  argument  has  admitted  the  ap- 
pellante  to  the  full  benefito  of  the  Amendment 
of  March  3,  1865,  to  section  179  of  the  Act  of 
Jime  30,  1864.  They  are,  however,  not  within 
the  scope  of  that  Amendment.  The  petition 
sets  forth  a  forfeiting  offense  committed  prior 
to  the  date  of  the  amendment;  and  section  16 
of  the  Amendatory  Act  makes  the  provisions 
of  the  former  Act  govern  the  collection  of  all 
penalties  incurred  thereunder  (vol.  13,  p.  484). 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  Act  of  Congress  of  March  3,  1797  (ch, 
13),  made  perpetual  by  Act  of  Feb.  11,  1800, 
confers  authority  on  the  Secretary  of  the  Treas- 
ury "to  mitigate  or  remit  any  fine,  forfeiture 
or  penalty  incurred  by  any  vessel,  goods  or 
wares,  by  force  of  the  laws  for  laying,  levying 
or  collecting  any  duties  or  taxes  which,  in  his 
opinion,  shall  have  been  incurred  without  will- 
ful negligence  or  an^  intention  of  fraud  in  the 
person  or  persons  incurring  the  same." 

The  purpose  of  penalties  inflicted  upon  per- 
sons who  attempt  to.  defraud  the  revenue,  is  to 
enforce  the  collection  of  duties  and  taxes. 
They  act  in  terrorem  upon  parties  whose  con- 
scientious scruples  are  not  sufficient  to  bal- 
ance their  hopes  of  profit.  The  offer  of  a  por- 
tion of  such  penalties  to  the  collectors,  is  to 
stimulate  and  reward  their  zeal  and  industry 
in  detecting  fraudulent  attempto  to  evade  the 
payment  of  duties  and  taxes. 

The  179th  section  of  the  Act  to  Provide  In- 
ternal Revenue,  ete.,  passed  June  3,  1864, 
gives  authority  to  tx>llectors  to  prosecute  for 
the  recovery  of  fines,  penalties  and  forfeitures 
in  the  name  of  the  United  Stetes.  It  confers 
the  right  to  one  moiety  of  them  upon  the  col- 
lector or  deputj^collector  who  shall  first  in- 
form of  the  cause,  matter  or  thing  whereby 
such  penalty  may  have  been  incurred. 

The  amendment  to  this  section  in  the  Act  of 
March  3,  1865  (ch.  78),  gives  this  to  any  per- 
son who  shall  first  inform,  and  adds  that 
"when  the  penalty  is  paid  without  suit  or  be- 
fore judgment,  and  a  moiety  is  claimed  by  any 
person  as  informant,  the  Secretary  of  the 
Treasury  shall  determine  whether  any  claim- 
ant is  entitled  to  such  moiety  and  to  whom  it 
shall  be  paid." 

As  the  great  object  of  the  Act  "to  Provide 
Internal  Revenue"  is  to  collect  the  tax,  the 
Secretary  of  the  Treasury  has  no  power  to  re- 
mit it.  When  the  primary  object  of  collecting 
the  tex  is  obtained,  as  in  the  present  case,  the 
further  infliction  of  penalties  is  submitted  en- 
tirely to  the  discretion  of  the  Secretary.  No 
discretion  is  given  to  the  courto  to  act  in  tne 
case  further  than  to  give  their  judgment;  and 
if  the  penalties  are  not  mitigated  or  remitted 
by  the  Secretary,  either  before  or  after  judg- 
ment, to  enforce  them  by  proper  process. 
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The  subject  hat4>een  carefully  examined  by 
i74*§  this  court  in  'the  case  of  U.  S.  v. 
Morris,  10  Wheat.  246,  287,  where  it  is  decided 
"that  the  Secretary  of  the  Treasury  has  au- 
thority, under  the  Remission  Act  of  March  3d, 
1797,  to  remdt  a  forfeiture  or  penalty  accru- 
ing under  the  revenue  laws  at  any  time,  be- 
fore or  after  judgment  for  the  penalty,  until 
the  money  is  actually  paid  over  to  the  col- 
lector," and  that  "euch  remission  extends  to 
the  shares  of  the  forfeiture  or  penalty  to 
which  the  officers  of  the  customs  are  entitled,  as 
well  as  to  the  interests  of  the  United  States.'' 

The  court  say  that,  "It  is  not  denied  but 
that  the  custom  house  officers  have  an  in- 
choate interest  up<m  the  seizure;  and  it  is  ad- 
mitted that  this  may  be  defeated  by  a  remis- 
sion at  any  time  before  condemnation.  If 
their  interest  before  condemnation  is  condi- 
tional, and  subject  to  the  power  of  remission, 
the  judgment  of  condemnation  can  have  no 
other  effect  than  to  fix  and  determine  that  in- 
terest as  against  the  claimant.  These  officers, 
although  they  may  be  considered  parties  in  in- 
terest, are  not  parties  on  the  record,  and  it 
cannot  be  said  with  propriety  that  they  have 
a  vested  right  in  the  sense  in  which  the  law 
considers  such  rights.  Their  interest  is  still 
conditional,  and  the  condemnation  only  as- 
certains and  determines  the  fact  on  which  the 
ri^ht  is  consummated,  should  no  revision  take 
place."  The  right  does  not  become  fixed  until 
the  receipt  of  the  money  by  the  collector. 

If  these  well  settled  principles  be  applied  to 
the  case  before  us,  its   solutions  is  easy. 

It  was  the  first  duty  of  the  collector  to  col- 
lect the  amount  of  duties  or  taxes  on  the  prop- 
erty seized.  The  Secretary  had  no  right  to 
mitigate,  remit  or  compromise  that  amount. 
Persons  who  had  advanced  money  on  the  prop- 
erty in  good  faith  offer  the  whole  amount  of 
the  tax  due,  and  finally  agreed  to  pay  the  sum 
of  $25,000  to  have  the  penalties  remitted. 
This  offer  was  accepted,  and  the  further  prose- 
cution of  the  suits  was,  consequently,  ended. 

The  power  intrusted  by  law  to  the  secre- 
'75*]  tary  was  not  a  •judicial  one,  but  one  of 
mercy,  to  mitigate  the  severity  of  the  law.  It 
admitted  of  no  appeal  to  the  Court  of  Claims, 
or  to  any  other  court.  It  was  the  exercise  of 
bis  discretion  in  a  matter  intrusted  to  him 
alone,  and  from  which  there  could  be  no  ap- 
peal. Even  if  we  were  called  upon  to  re- 
view the  acts  of  the  secretary,  we  see  no  rea- 
son to  doubt  their  correctness,  or  that  of  the 
Judgment  of  the  Court  of  Claims  in  dismiss- 
ing the  case. 

Decree  affirmed. 

Dissenting,  Mr.  Chief  Justice  Chase. 

EDWAED  L.  MEAD,  Plff.  in  Err., 

v. 
ANSON  BALLARD. 

(See  8.  C.  7  W»U.  290-296.) 

Condition  subsequent  in  deed — effect  of— com- 
pliance with-^right  of  reversion  to  grantor. 

A  condition  In  a  deed  that  a  permanent  location 

NOTB. — Conditions  precedent  and  subsequent  in 
deeds,  who  may  perform,  and  their  effect.  Condi- 
tions, not  raised  Dy  implication.  Condition  unper- 
formed— see  note  to  Taylor  y.  Mason.  6  L.  ed.  U. 
8.  101:  and  note  to  U.  S.  v.  Clarke,  9  L.  ed. 
U.  S.  80. 
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of  an  Institute  on  the  land  conveyed  sbould  be 
made  between  tbe.  date  of  the  deed  and  the  same 
day  of  the  succeedlnsr  year,  is  a  condition  sub- 
sequent. 

If  it  was  done  within  that  time,  the  grantor's 
rlaht  of  reverter  was  gone:  if  it  was  not  done 
within  the  year,  he  could  refund  tbe  consideration 
money  and  recover  the  land. 

A  resolution  of  the  trustees  locating  the  build- 
ing on  the  land,  with  tbe  intention  that  it  sbould 
\te  the  permanent  place  of  conducting  the  business 
of  the  Corporation,  is  permanently  locating  the 
Institute  within  the  true  construction  of  the  con- 
tract. 

By  it  the  condition  was  fully  compiled  with  and 
performed  and  with  it  passed  all  right  of  reversion 
to  the  grantor  or  his  belrs. 

[No.   92.] 
Argued  Feb.  23,  1869.    Decided  Mar.  15,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

This  was  an  action  of  ejectment,  commenced 
in  the  court  below  by  the  plaintiff  in  error. 

The  case  is  stated  by  the  court. 

Mr.  H.  L.  Palmer,  for  plaintiff  in  error: 

It  is  submitted  that  the  conveyance  made  by 
Mead  to  Lawrence  was  made  with  conditions 
subsequent;  and  that  as  a  consequence,  the 
estate  in  the  lands  described  therein  vested  in 
Lawrence  on  the  execution  and  delivery  of  the 
deed,  Sept.  7,  1647,  subject  to  be  defeated  by 
tbe  failure  or  neglect  of  the  grantee  to  perform 
tne  conditions. 

NicoU  v.  N.  Y.  A  E.  R,  Co.  12  N.  Y.  121; 
Underbill  v.  S.  A  W.  K  Co.  20  Barb.  456; 
Finlay  v.  King,  3  Pet.  346;  2  Bos.  A  P.  295;  1 
D.  &  E.  645;  Parmelee  v.  O.  A  S.  R.  6  N.  Y» 
74;  Ludlow  v.  N.  Y.  &  H.  R.  12  Barb.  440; 
Parsons  v.  Miller,  15  Wend.  561;  Jackson  v. 
Topping,  1  Wend.  388;  Lawrence  v.  Gifford,  17 
Pick.  306;  Austin  v.  Cambridgeport  Parish,  21 
Pick.  218;  Gray  v.  Blanchard,  8  Pick.  284; 
Police  Jury  v.  Reeves,  6  Mart.  (N.  S.),  117; 
4  Kent,  124;  5  Pick.  528;  Spen^  v.  Pond,  5 
Ohio,  387,  9  East,  170. 

The  first  condition  contained  in  the  deed  is,. 
"That  the  Lawrence  Institute  of  Wisconsin, 
chartered  by  the  Legislature  of  said  Territory, 
shall  be  permanently  located  upon  said  lands.'*^ 
It  seems  to  us  that  the  meaning  of  this  clause 
is  entirely  clear;  that  there  is  no  reason  to 
doubt  the  grantor  intended  by  the  language 
here  used  to  secure  a  fixed  and  continued  loca- 
tion of  the  principal  buildings  of  the  Institute* 
upon  the  lands  conveyed. 

The  University  was  not  so  located;  a  tempo- 
rary structure  was  erected  in  1846,  on  block  3^ 
which  was  gn  the  tract  conveyed  by  Mead,  and 
was  burned  in  January,  1857.  The  main  build- 
ing, or  University  proper,  was  commenced  in 
1653,  on  the  Law  tract,  and  was  completed  and 
occupied  in  1655,  two  years  before  the  old 
builoing  was  burned.  Not  only  that,  but  the 
block  on  which  the  old  building  was  erected, 
block  3,  vrais  sold  and  conveyed  to  the  defend- 
ant. Such  an  abandonment  of  the  premises- 
conveyed  as  a  site  for  the  University,  and  a 
permanent  location  of  it  upon  the  Law  tract,, 
was  a  violation  of  this  condition  of  the  deed 
with  respect  to  the  permanency  of  the  location* 

This  condition  required  the  location  of  the 
Institution  upon  the  premises  conveyed.  It 
seems  evident  that  the  principal  building  of  the 
Institute  was  intendea.  The  Corporation,  then 
known  as  the  "Lawrence  Institute  of  Wiscon- 
sin," had  been  created  by  the  Legislature  of  the 
then  Territory  of  Wisconsin,^  los  the  purpose  of 
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establishing;  maintaining  and  conducting  an 
institution  of  learning  in  the  then  embryo 
State,  for  the  education  of  youth  generally, 
and  to  confer  upon  those  deemed  worthy,  all 
such  honors  and  decrees  as  are  usually  con- 
ferred in  colleges  and  like  institutions  in  the 
United  States.  Such  a.i  institution  must  have 
a  local  Habitation  as  well  as  a  name.  It  must 
have  buildings  suitable  for  the  business  for 
which  it  is  created.  To  do  what  is  "usually 
done  in  colleges  and  like  institutions  in  the 
United  Stater'  requires  such  buildings  as  are 
nsually  occupied  by  colleges  and  like  institu- 
tions. 

It  was  an  object  to  those  owning  adjacent 
lands  to  secure  the  location  of  such  an  institu- 
tion ill  their  immediate  vicinity,  and  the  bene- 
fits which  might  have  been  reasonably  expected 
to  result  from  its  location,  would  depend  large- 
ly upon  the  particular  locality  selected  by  the 
institute  for  its  main  or  principal  buildings. 
It  was  the  location  of  these  buildings  which  was 
contemplated  by  the  parties  to  the  deed,  and 
intend^  to  be  provicled  for  by  the  condition 
in  the  deed  under  consideration. 

This  condition  is  not  satisfied  by  a  location 
upon  the  Mead  tract,  of  a  temporary  school; 
the  temporary  site  of  a  building  thereon  for  a 
female  boarding  house,  a  steward's  office,  the 
«tore  of  the  Treasurer,  the  law  office  of  the 
Vice-President  and  Auditor,  or  the  fence  in- 
dosing  another  tract  on  which  the  principal 
buildings  are  in  fact  erected. 

Austin  V.  Carobridgeport  Parish,  21  Pick.  215. 

It  is  submitted  that  the  court  below  erred  in 
the  first  instruction  given  to  the  jury.  "If 
the  Lawrence  Institute  was  located  on  the  land 
conveyed  by  Mead  and  wife  to  Lawrence,  on 
or  before  the  7th  day  of  September,  1848,  and 
then  proceeded  to  erect  a  building  thereon, 
which  was  used  by  the  Institute  in  its  business, 
and  Mead  bad  knowledge  of  such  erection  and 
OK,  and  that  the  land  was  being  laid  out  into 
lots  and  sold  to  purchasers  who  were  improving 
them,  and  made  no  objection  during  his  life- 
time, his  heir  cannot,  since  his  death,  claim  a 
forfeiture  of  the  estate  against  the  defendant, 
a  purchaser  of  the  land  in  dispute  under  said 
deed  from  Mead  and  wife  to  Lawrence." 

The  Supreme  Court  of  Massachusetts,  in 
Gray  v.  Blanchard,  8  Pick.  291,  says:  "A  mere 
indulgence  is  never  to  be  construed  into  a  waiv- 
er ol  a  breach  of  condition."  Jackson  v.  Crys- 
ler,  1  Johns.  Oas.  125. 

The  second  instruction,  that  "the  tender  of 
the  purchase  money  in  the  year  1865,  by  the 
heir  of  John  F.  Mead,  this  plaintiff,  to  J-aw- 
renee,  cannot  prejudice  the  defendant's  title  un- 
der the  deed  of  John  P.  Mead,"  was  also  er- 
roneous. Mead's  interest  in  the  land  after  his 
eonveyanoe  was  an  estate  in  expectancy,  and 
that  such  estate  dtecended  to  his  heir.  It  is 
daimed  that  the  case  establishes  a  breach  of 
the  condition  after  the  death  of  John  F.  Mead. 
It  was  then  the  prerogative  of  the  plaintiff  to 
waive  the  forfeiture  or  enforce  it,  as  he  should 
tl«ct.  He  elected  to  enforce  it,  and  tendered 
the  purchase  money;  that  tender  completed  his 
Utle  to  the  granted  premises,  and  gave  him  a 
clear  right  to  maintain  his  action  of  ejectment. 

The  third  instruction  is  as  follows:  "If 
John  P.  Mead  knew  of,  or  advised,  the  deed 
from  Law  to  Lawrence,  for  the  purpose  of  the 
institution,  and  did  not  claim  a  forfeiture  ol 
7  Wall. 


the  condition  in  his  deed,  his  heir  eaimot  claim 
a  forfeiture  against  the  purchasers  under  his 
deed  to  Lawrence,  and  the  subsequent  erection 
of  a  permanent  building  for  tiie  University  on 
the  Law  tract,  adjoining  the  Mead  tract, 
worked  no  forfeiture  of  uie  condition  in  the 
conveyance  of  Mead  and  wife,  in  favor  of  the 
heir  of  Mead." 

It  is  respectfully  submitted  that  this  instruc- 
tion is  in  direct  confiict  with  the  doctrine  laid 
down  in  Jackson  v.  Crysler,  1  Johns.  Cas.  125; 
Gray  v.  Blanchard,  8  Pick.  284;  see,  also,  Jack- 
son V.  Allen,  3  Cow.  220. 

Mr.  George  W.  Lakin,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  iand  for  the  recovery  of  which  this  ac* 
tion  of  ejectment  was  brought,  was  conveyed 
for  a  full  consideration  bv  plaintiff's  ancestor, 
on  the  7th  day  of  September,  A.  D.  1847.  The 
deed  containea  the  usual  covenants  of  warranty, 
and  also  a  condition  expressed  in  these  words: 
"Sam  land  being  conveyed  upon  the  express 
understanding  and  condition  that  the  Lawrence 
Institute  of  Wisconsin,  chartered  by  the  Legis- 
lature of  said  Territory,  shall  be  permanently 
291*]  *located  upon  said  lands  and  on  failure 
of  such  location  being  made  on  or  before  the 
7th  day  of  September,  1848,  and  on  repayment 
of  the  purchase  money,  without  interest,  the 
said  land  shall  revert  to  and  become  th^  prop- 
erty of  said  grantors." 

The  plaintiff,  who  sues  as  heir  at  law  of  the 
grantors,  .maintains  *that  this  is  a  eon*  [*394 
dition  subsequent  which  has  not  been  performed, 
and  having  tendered  the  money  received  by 
them,  he  now  daims  the  right  to  recover  the 
land. 

It  must  be  conceded  that  the  language  cited 
amounts  to  a  condition  subsequent,  and  as  no 
point  was  made  in  the  trial  as  to  the  sufficiency 
of  the  tender,  the  only  question  before  us  u 
whether  the  condition  was  performed. 

It  appears,  by  the  bill  of  exceptions,  that 
on  the  9th  day  of  August,  1848,  the  Board  of 
Trustees  passed  a  resolution  locating  the  In- 
stitute on  the  land  described  in  the  d^.  That 
contracts  were  made  for  the  necessary  build- 
ings, which  were  commenced  immediately,  and 
that  they  were  finished  and  the  Institute  in 
full  operation  by  November,  1849.  These  build* 
ings  cost  about  $8,000,  but  were  burned  down 
in  the  year  1857  and  never  rebuilt.  It  is  also 
said  that  in  1853  a  larger  building,  called  the 
University,  was  erected  on  an  adjoining  tract, 
Tliese  facts  are  claimed  to  constitute  an  inv 
fraction  of  the  condition. 

That  condition  was,  that  a  permanent  loca* 
tion  of  the  Institute  on  the  land  should  be  made 
between  the  date  of  the  deed  and  the  same  day 
of  the  succeeding  year.  The  location,  then, 
whatever  may  have  been  its  character,  was 
something  which  could  have  been  done  and  com- 
pleted within  one  year.  If  it  was  done  within 
that  time  the  plaintiff's  right  of  reverter  was 
gone.  If  it  was  not  done  within  the  year,  he 
could  refund  the  money  and  recover  the  land. 
His  right,  on  whatever  it  depended,  must  have 
been  complete  on  the  7th  day  of  September, 
1848,  for  within  that  time  the  condition  was  to 
be  performed. 

The  thing  to  be  done  was  the  location  of  the 
Institute.    Did  this  mean  that  all  the  buildingi 
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which  the  institution  might  ever  need  were  to 
be  built  within  that  time,  or  did  it  mean  that 
the  officers  of  the  institution  were  to  determine 
in  good  faith,  the  place  where  the  buildings  for 
its  use  should  be  erected  T  It  is  clear  to  us  that 
the  latter  was  the  real  meaning  of  the  parties, 
and  that  when  the  trustees  passed  the  resolu- 
tion locating  the  building  on  the  land,  with 
the  intention  that  it  should  be  the  permanent 
place  of  conducting  the  business  of  the  Corpora- 
tion, they  had  permanently  located  the  Insti- 
tute within  the  true  construction  of  the  con- 
tract. 

Counsel  for  the  plaintiff  attach  to  the  word 
"permanent,"  in  this  connection,  a  meaning  in- 
consistent with  the  obvious  intent  of  the  par- 
ties, Uiat  the  condition  was  one  which  might 
be  fully  performed  within  a  year.  Such  a  con- 
struction is  something  more  than  a  condition 
to  locate.  It  is  a  covenant  to  build  and  re- 
build; a  covenant  against  removal  at  any  time; 
a  covenant  to  keep  up  an  institution  of  learn- 
295*]  ing  on  that  land  'forever,  or  for  a  very 
indefinite  time.  This  could  not  have  been  the 
intention  of  the  parties. 

We  are  of  opinion  that  the  testimony  shows, 
in  any  view  that  can  be  taken  of  it,  that  the 
condition  was  fully  complied  with  and  per- 
formed, and  with  it  passed  all  right  of  rever- 
sion to  the  grantor  or  his  heirs. 

The  rulings  of  the  Circuit  Court,  to  which 
exceptions  were  taken,  were  in  conformity  to 
these  views,  and  its  judgment  is  affirmed. 


3x6»]  •JAMEci  R.  BOYD,  John  J.  Boyd,  and 
Edward   Hincken,    Appts., 

V. 

OLIVER    MOSES,    Charles    Owen,    Frank    O. 
Moore,  G.  C.  Moses,  and  Albert  Otis. 

(Sec  S.  C.  7  Wall.  316-320.) 

Stipulation  in  charter-party,  construction  of— 
letter,  when  modifies  same — ship,  when  ex- 
empt from  liability  for  injury  to  cargo. 

The  stipulation  in  a  cbarter-party,  to  talce  a 
cargo  of  lawful  merchandise,  does  not  compel  the 
master  to  take  tcoods  whicli  Id  his  honest  judcrment 
cannot  be  carried  without  injury  to  the  rest  of 
the  cargo. 

An  agreement  contained  In  a  letter  considered  as 
a  modification  of  the  terms  of  the  charter-party. 

Where  the  charterers  Induced  the  master,  against 
his  objection,  to  receive  and  carry  lard  in  a  lealc- 
Ing  condition,  the  ship  Is  exempt  from  liability  as 
between  its  charterers  and  owners,  for  damages 
therefrom  to  other  portions  of  the  cargo. 

[No.  94.] 
Argued  Feb.  24,  1869.    Decided  Mar.  15,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  was  an  action  in  personam,  brought  by 
the  libelants,  the  present  appellees,  against  the 
appellants,  to  recover  a  balance  due  upon  a 
cnarter-party  of  the  ship  Robert  Cushman. 

The  libel  was  dismissed  in  the  district  court, 
but  upon  appeal  to  the  circuit  court,  where  an 
amended  libel  was  filed  and  further  testimony 
taken,  the  decree  of  the  district  court  was  re- 
versed, and  a  decree  entered  in  favor  of  the  li- 
belants for  the  amount  of  charter  money  so 
withheld,  and  costs,  from  i¥hich  the  charterers 
appealed  to  this  court. 


The  case  further  appears  in  the  opinion. 

Mr.  E.  C.  Benedict,  for  appellant: 

The  lard  was  lawful  merchandise,  which, 
under  the  charter-party,  the  ship  was  bound  to 
receive  as  cargo  together  with  grain,  and  aha 
was  bound  to  stow  the  whole  safely. 

It  was  the  duty  of  the  ship  to  have  the  be- 
tween decks  water  tight  and  lard  tight — as 
tight  as  the  sides  of  the  ship  or  the  main  deck. 

The  damage  to  the  carso  was  caused  by  tha 
between  decks  not  being  tight. 

It  was  the  business  of  the  owner  to  put  the 
ship  in  good  condition  to  carry  this  lawful  and 
usual  cargo.  The  owner  represented  her  to 
be  so,  and  covenanted  in  the  charter  that  she 
was  SO;  and  under  the  charter,  the  charterer 
had  a  right  to  assume  that  she  was  so. 

The  guaranty  contained  in  the  letter  is  with- 
out consideration.  Its  true  interpretation  as 
an  undertaking  is:  if  you  will  take  the  lard  on 
board,  that  is  to  say,  if  you  will  do  what  3'ou 
are  by  law  bound  to  do;  if  you  will  perform  the 
charter-party  which  you  have  made  and  are 
penally  bound  to  perform,  we  assume  and  will 
pay  any  damages  which  may  be  cauj^ed  by  your 
negligence  in  carryings  or  your  not  delivering 
other  cargo  in  good  condition.  If  the  lard 
should  be  taken  on  board  and  carried,  the  ship 
would  not  be  liable  for  any  damages  except 
from  her  own  negligence.  This  is,  then,  an  un- 
dertaking to  be  responsible  for  the  negligence 
of  the  ship,  in  consideration  of  her  undertaking 
to  do  wiiat  she  was  bound  to  perform. 

That  a  promise  to  do  what  a  person  is  bound 
to  do,  by  law,  is  not  a  good  consideration  for 
another's  undertaking,  and  that  a  person  is 
not  bound  to  fulfil  his  promise  to  pay  another 
for  doing  what  he  is  bound  by  law  to  do,  is 
familiar  law. 

The  well  known  cases  of  promises  by  masters 
of  vessels,  to  pay  sailors  extra  for  only  doin^; 
their  duty,  illustrate  this. 

Harris  v.  Watson,  Peake,  72;  Stilk  v.  Myrick, 
2  Camp.  317. 

So,  also,  of  a  promise  to  pay  pilots  for  as- 
sisting a  vessel  in  distress,  such  being  made 
their  duty  by  law. 

Callaghan  v.  Hallett,  1  Cai.  104;  Crowhurst 
v.  Laveruck,  16  Eng.  L.  Sl  E.  497,  and  note. 

So  a  promise  to  pay  extra  compensation  to  a 
witness  obliged  by  law  to  attend  upon  subpneua* 
is  not  binding. 

Willis  v.  Peckham,  1  Brod.  &  B.  515;  Collins 
v.  Godefroy,  1  B.  &  Ad.  590;  Smith  v.  Bartholo- 
mew, 1  Met.  270;  Miller  v.  flolbrook,  1  Wend. 
317;  Deacon  v.  Gridley,  28  Eng.  L.  &  E.  345; 
Rann*v.  Hughes,  7  D.  &  E.  346,  note. 

There  was  no  cause  of  action  on  the  guaranty 
in  the  district  court.  It  was  not  alleged  in  the 
pleadings,  and  was  ruled  out  of  the  evidence  by 
the  court;  the  cause  in  the  district  court  was  on 
the  charter-party  pure  and  shnple,  as  the  plead- 
ings show.  The  action  in  the  circuit  court  was 
on  the  guaranty.  Of  this,  as  an  original  cause 
of  action,  the  court  had  no  jurisdiction,  only 
appellate  jurisdiction;  and  the  amendment  of 
the  libel  in  the  circuit,  by  inserting  a  new  and 
original  cause  of  action  without  leave  of  the 
court,  was  irregular;  and  for  that  the  decree 
must  be  reversed. 

Messrs.  E.  H.  Owen  and  8.  P.  Nash  for  ap- 
pellees : 

The  agreement  contained  in  the  letter  of  Aw. 
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7,  should  be  considered  as  a  modification  of  the 
terms  of  the  charter-party  in  respect  to  the 
lard  in, question.  It  was  between  the  original 
parties  and  related  to  the  same  voyage,  and  to 
merchandise  which  had  been  offered  to  the  ship 
and  rejected  on  account  of  its  condition.  It  was 
not  in  an^  sense  a  guaranty,  which  is  an  un- 
dertaking by  a  third  party. 

Emerson  V.  Slater,  22  How.  28, 16  L.  ed.  360. 

There  was  a  sufficient  consideration,  in  the 
consent  of  the  master  to  receive  the  lard,  to 
support  the  agreement.  He  was  not  bound  to 
receive  it  if  not  in  shipping  order,  which  had 
to  be  determined  not  only  by  its  condition  but 
also  in  reference  to  the  space  left  in  the  ship 
where  it  had  to  be  carried,  if  at  all.  The  mas- 
ter, in  the  exercise  of  his  lawful  authority  in 
the  matter,  had  a  perfect  right  to  reject  the 
lard  unless  the  charterers  assumed  fhe  risk. 
His  juflguient  upon  the  subject  having  been  rea- 
sonn(>ly  and  proporly  exercised,  in  entitled  to 
respect,  and  snonld  not  be  lightly  set  aside. 

Weston  V.  Foster,  2  Curt.  119;  Weston  ▼. 
Minot,  3  Wood  &  M.  436. 

Ulu-ii  so  offered  to  the  ship,  the  lard  was,  be- 
yond contradiction,  "more  like  oil  than  lard." 
There  were  three  or  four  hundred  barrels  of  it 
in  this  condition,  leakine  badly  from  the  casks. 

The  effect  of  melted  lard  lying  on  the  deck 
during  the  voyage,  which  lasted  over  a  month, 
would  be  and  was,  in  fact,  to  destroy  the  pitch 
on  the  seams,  saturate  the  oakum  and,  aided 
by  the  excessive  heat  in  the  hold,  cause  it  to 
come  out. 

There  being  reasonable  ground,  therefore, 
for  refusing  to  receive  the  lard  in  the  condition 
it  was,  the  consent  to  receive  it  notwithstand- 
ing its  condition,  was  a  good  consideration  for 
the  promise. 

Dezell  v.  Odell,  3  Hill,  215;  Eldred  v.  Hazlett, 
S3  Pa.  307. 

If  the  charterers  had  owned  the  entire  cargo 
and  had  so  induced  tlie  master  to  receive  and 
carry  the  lard,  and  other  parts  of  the  cargo 
had  been  damaged  thereby,  as  in  the  present 
case,  they  would  not  have  had  any  right  of  ac- 
tion therefor  against  the  ship;  nor  could  they 
have  recouped  or  set  off  the  same  in  an  action 
for  the  charter  money,  and  the  principle  is  the 
tame  in  the  present  case  as  between  them  and 
the  ship. 

Major  V.  White,  7  Car.  &  P.  41;  Lawrence 
▼.  Mintum,  17  How.  100,  15  L.  ed.  58;  Nelson 
T.  Woodruff,  1  Black,  156,  17  L.  ed.  97. 

\fT.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  libel  in  this  case  was  filed  to  recover  a 
balance  due  upon  a  charter-party  of  the  ship 
Robert  Cushman.  The  charter-party  was  exe- 
3i7^]  «uted  in  July,  1862.  The  voyage  stipu- 
lated was  to  be  from  New  York  to  Havre,  with 
a  cargo  of  lawful  merchandise,  which  the  char- 
terers were  to  provide.  Tlie  ship  was  to  be 
tight,  staunch,  strong  and  every  way  fitted  for 
the  voyage.  She  was  to  load  "under  inspection" 
and  to  "go  consigned  to  charterer's  friends." 

The  cargo  furnished  by  the  charterers  con- 
sisted principally  of  grain,  lard  and  tallow. 
The  grain,  which  was  partly  in  bulk  and  partly 
in  bags,  was  stored  in  the  hold.  A  portion  of 
her  lard  was  stored*  between  decks.  By  the 
leaking  of  this  lard  a  part  of  the  wheat  in  the 
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hold  was  damaged,  and  the  question  is,  whether 
the  damage  shall  be  borne  by  the  owners  or 
the  charterers  of  the  ship.  It  was  charged  to 
the  ship  at  Havre  and  paid  by  the  consignees, 
who  collected  the  freight,  and  its  amount  was 
withheld  by  them  i'rom  the  charter  money.  The 
present  action  is  by  the  owner  of  the  ship  for 
the  balance  thus  withheld. 

When  the  lard  was  brought  to  the  ship  to  be 
taken  on  board,  it  was  leaking  from  the  casks 
in  which  it  was  packed.  It  appeared  to  be 
mostly  in  a  liquid  state,  and  the  stevedore, 
having  charge  of  the  loading,  refused,  without 
the  consent  of  the  master,  to  receive  it  and 
store  it  between  decks — the  only  part  of  the 
vessel  not  then  occupied  by  merchandise. 

He  was  apprehensive,  that  in  its  liquid  state, 
leaking  from  the  casks,  it  would  penetrate 
through  the  deck  and  damage  the  wheat  in  the 
hold.  The  master,  to  whom  the  matter  was  re- 
ferred, also  refused  to  take  it,  and  informed  the 
charterer  that  he  could  not  receive  it  unless 
they  gave  him  an  agreement  to  hold  the  ship 
harmless.  They  thereupon  wrote  to  him  a  let- 
ter statin;?  that  they  understood  he  objected  to 
their  shipping  lard  between  the  decks  of  the 
ship,  requesting  him  to  receive  it,  and  agreeing 
to  pay  any  damages  to  which  the  ship  might 
be  subjected  on  the  discharge  of  the  cargo  at 
Havre,  arising  from  the  storage  of  the  lard  be- 
tween decks,  and  its  running  on  any  other  part 
of  the  cargo.  Upon  the  receipt  of  this  letter, 
the  master  consented  to  take  the  lard,  and  it 
was  stored  between  decks.  ♦There  were  ['aiS 
between  three  and  four  hundred  casks,  and  the 
lard  was  leaking  from  nearly  all  of  them.  The 
weather  was  excessively  hot  during  the  time 
the  ship  was  receiving  cargo,  so  that  it  became 
necessary  to  relieve  the  stevedores  by  extra  men 
and  on  some  days  they  could  not  work  at  all. 
The  weather  continued  warm  during  the  greater 
part  of  the  voyage,  which  lasted  over  a  month, 
upon  the  discharge  of  the  cargo  26  casks  were 
found  entirely  empty  and  327  partially  empty. 
The  decks  were  covered  with  lard  in  a  liquid 
atate,  being  in  some  places  two  or  three  inches 
deep,  which  had  destroyed  the  pitch  in  the 
seams,  and  rotted  the  oakum,  and  dripped 
through  and  injured  a  large  quantity  of  the 
wheat  in  the  hold. 

There  is  no  dispute  as  to  the  extent  of  the 
damage  thus  produced.  As  already  stated,  the 
question  is:  upon  whom  shall  the  damage  fall, 
the  charterers  or  the  owners  of  the  ship  7 

The  consignees  of  the  ship  at  Havre  were 
designated  by  the  charterers  ^  their  friends, 
pursuant  to  the  stipulations  of  the  charter- 
party,  and  acted  as  their  agent,  and  not  for  the 
master,  in  collecting  the  freight. 
•  We  are  clear  that  the  master  was  justified  in 
refusing  to  receive  the  lard  in  its  leaki^ig  con- 
dition. 

The  stipulation  of  the  charter-party  to  take 
a  cargo  of  lawful  merchandise  necessarily  im- 
plied that  the  articles  composing  the  cargo 
should  be  in  such  condition,  and  he  put  up  in 
such  form,  that  they  could  be  stowea  and  car- 
ried without  one  part  damaging  the  other. 
Whether  in  any  case  articles  offered  can  De 
taken  with  safety  to  other  articles,  will  depend 
upon  a  variety  of  considerations;  the  nature  of 
the  artidesy  the  state  of  the  weather,  the  vov* 
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age  contemplated,  the  amount  of  cargo  already 
received,  and  other  particulars. 

Lard,  for  example,  can  be  carried  in  winter 
to  a  northern  port  in  loose  casks  with  little 
damage  to  other  articles,  whilst  injury  may  be 
319*]  reasonably  apprehended  if  the  *  voyage  is 
to  be  made  through  the  tropics,  and  the  casks 
are  not  perfectly  tight.  Very  different  care 
must  necessarily  be  given  oy  the  master  in  re- 
ceiving and  stowing  goods  perishable  in 
their  nature  from  heat  or  moisture,  and  such 
as  are  unaffected  by  either.  All  that  is  re- 
quired of  him  in  such  case — he  being  a  compe- 
tent officer — in  determining  whether  particular 
goods  are  at  the  time  in  shipping  order  and 
condition,  or  can  be  received  in  the  state  and 
stowage  of  cargo  already  aboard,  is  that  he 
shall  not  act  capriciously  or  without  due  con- 
sideration, but  shall  exercise  an  honest  and 
reasonable  judgment  in  the  matter. 

In  Weston  v.  Foster,  2  Curt.  119,  the  whole 
of  the  vessel,  except  the  cabin  and  room  for  the 
crew,  sails,  cables  and  provisions,  was  let^  and 
the  owners  covenanted  to  receive  all  such  law- 
ful merchandise  as  the  charterers  should  choose 
to  put  on  board.  The  master,  who  was  a  com- 
petent officer,  took  on  board  all  the  cargo  he 
thought  his  vessel  could  safely  carry,  which, 
however,  did  not  fill  it,  but  left  a  space  cap- 
able of  holding  fifty  tons  more,  and  the  char- 
terers insisted  that  there  should  be  deducted 
from  the  freight  money  the  amount  they  would 
have  received  if  fifty  tons  more  had  been 
brought.  But  the  court  held  that  the  whole 
charter  money  was  earned,  and  that  the  honest 
opinion  of  the  master,  though  not  absolutely 
binding  on  the  charterers,  could  only  be  con- 
trolled by  decisive  evidence  of  a  mistake  on  his 
part. 

The  master  was  here  sustained  in  refusing  to 
take  all  the  cargo  the  hold  of  the  vessel  could 
receive,  because,  in  the  exercise  of  his  honest 
judgment,  he  thought  it  would  endanger  her 
safety,  notwithstanding  the  terms  of  the  char- 
ter-party. 

For  the  like  reason  he  may  refuse  to  take 
goods  offered,  if  in  his  honest  judgment  they 
are  in  such  condition  or  of  such  character  that 
they  cannot  be  carried  without  injury  to  the 
rest  of  the  cargo. 

In  Weston  v.  Minot,  3  Wood.  &  M.  436,  where 
a  vessel  was  chartered  for  a  voyage  to  Calcutta 
and  back,  to  carry  all  lawful  goods  placed  on 
board,  and  for  a  gross  sum  for  freight  out  and 
320*]  back,  to  •the  entire  capacity  of  the  ves- 
sel, it  was  held  that  the  charter-party  must  be 
considered  to  mean  all  goods  not  contraband  or 
diseased,  and  as  many  of  them  as  could  be  put 
on  board  without  making  the  vessel  draw  too 
much  for  safety,  and  that,  if  the  goods  put  on 
board  were  heavy  articles  and,  before  the  ship 
was  full,  sunk  her  as  low  as  is  usual  and  proper 
without  extra  danger,  the  master  might  •refuse 
to  take  more  without  violating  the  charter- 
party. 

The  principle  upon  which  the  action  of  the 
master  was  justified  in  these  cases  applies  to 
the  case  at  bar.  Safety  to  the  cargo  received  on 
board,  though  not  so  high  a  consideration  as 
safety  to  the  ship,  is  one  which  should  constant- 
ly govern  the  action  of  the  master. 

That  his  apprehensions  were  well  founded  in 
this  case  is  established  by  the  result.  His  con- 
duct, therefore,  in  insisting  upon  protection  to 
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his  ship,  was  reasonable,  and  this  was  in  effect 
conceded  by  the  charterers,  as  otherwise  they 
would  have  insisted  upon  the  ship  receiving  the 
lard,  or  that  the  matter  should  have  been  sub- 
mitted to  the  inspector  under  whose  inspecUon 
it  was  stipulated  the  ship  was  to  be  loaded. 

The  agreement  contained  in  the  letter  must 
be  considered  as  a  modification  of  the  terms  of 
the  charter-party  in  respect  to  the  lard  in  ques- 
tion. It  relieved  the  ship  from  the  responsibility 
of  safe  carriage  of  the  cargo  so  far  as  that  was 
affected  by  the  lard.  It  may  be  regarded  as  a 
stipulation  to  that  effect  embodied  in  the  char- 
ter-party; a  stipulation  which,  though  of  no 
efficacy  as  between  shipper  and  vessel,  was  valid 
as  between  charterer  and  owner. 

If  the  charterers  had  owned  the  entire  cargo, 
and  had  induced  the  master,  against  his  ob- 
jection, to  receive  and  carry  the  lard  in  its  leak- 
ing condition,  they  would  not  have  had  any 
right  of  action  against  the  ship  for  the  damage 
sustained,  nor  could  they  have  recouped  or 
set  off  the  amount  of  damage  in  an  action 
against  them  for  the  charter  money.  The  prin- 
ciple upon  which  the  ship  would  be  exempt  from 
liability  in  such  case  is  applicable  to  the  pres- 
ent case  between  the  charterers  and  owners. 

Decree  affirmed. 


WILLIAM  S.  GRANT,  Appt., 
v. 

THE  UNITED  STATES. 
(See  S.  C.  7  Wall.  331-338.) 

When  title  passed  under  contract  with  govern- 
ment— loss  of  goods,  which  party  must  bear 
— rescinding  the  contract,  no  ground  for  dam- 
ages. 

Where  oDe  had  contracted  with  the  government 
to  furnish  all  supplies  at  certain  posts  In  Arizona, 
the  title  to  the  goods  did  not  pass  to  the  govern- 
ment by  inspection  In  New  Yorlt,  nor  until  deliv- 
ered in  Arizona. 

Where  be  was  prevented  from  so  delivering  them 
by  the  public  enemy,  the  loss  is  his  and  not  that 
of  the  United  States. 

Where  property  is  destroyed  by  accident,  the 
party  in  whom  the  title  Is  vested  must  bear  the 
loss. 

This  rule  applies  where  private  property  Is 
seised  by  the  public  enemy  without  any  default  of 
the  owner,  and  in  such  a  case  the  government  la 
not  bound  to  indemnify  the  sufferer. 

A  rescinding  of  the  contract  by  the  Secretary 
of  Wnr  is  no  ground  for  damages  without  proof 
that  the  supplies  were  needed  and  of  the  damage. 

[No.  88.] 
Argued  Feb.  18,  1869.       Decided  Mar.  15,  1869. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Messrs.  C.  B.  Goodrich,  J.  S.  Black,  and  W. 
H.  Lamon,  for  appellant, 

Cited  the  following  authorities  to  show  that 
the  title  to  the  property  in  question  passed  to 
the  United  States  on  its  inspection. 

Story,  Sales,  §  311  A.  (3d  ed.) ;  Thompson 
V.  Gray,  1  Wheat.  75;  U.  S.  v.  Lutz,  2  Blatchf. 
383;  Lawrence  v.  Mintum,  17  How.  100,  15  L. 
ed.  58;  Low  v.  Andrews,  1  Story,  38;  Grove  v. 
Brien,  8  How.  429;  U.  S.  v.  Del.  Ins.  Co.  4 
Wash.  418. 

After  inspection  and  hiarking,  the  goods  re- 
mained in  the  possession  of  the  claimant  for 
transportation;   the  completion  of  which   was 

NoTK. — Necessity  and  sufRclency  of  delivery  to 
transier  title — see  notes,  35  L.  ed.  U.  8.  705 ;  36 
L.  ed.  U.  S.  180. 
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preventcHi  by  the  public  enemy,  and,  consequent- 
ly, the  loss  must  be  borne  by  the  government 

The  capture  of  the  goods  by  an  armed  force 
In  rebellion,  acting  with  intent  to  subvert  the 
government,  under  the  facts  found  in  the  case, 
is  a  delivery  to  the  United  States  of  the  goods 
ordered. 

The  duties  of  the  government  and  its  citizens 
are  reciprocal— protection  by  tlie  one,  obedience 
by  the  other.  Upon  principle,  in  all  cases  in 
which  private  property  is  seized  by  a  public 
enemy,  without  any  default  of  the  owner,  the 
government  is  bound  to  sustain  the  loss.  Vatt. 
Law  Nat.  403.  The  author  concedes  the  prin- 
ciple above  stated,  although  he  adds:  *'But  no 
action  lies  against  the  State  for  misfortunes  of 
this  nature."  The  author  does  not  deny  the 
right,  although  he  denies  the  remedy.  He  says : 
•The  sovereign,  indeed,  ought  to  show  an  equit- 
able regard  for  the  sufferers,  if  the  situation  of 
his  affairs  will  admit  of  it.'' 

Under  the  circumstances  of  the  case,  it  is 
respectfully  submitted  that  the  petitioner  has 
the  right  and  is  entitled  to  the  remedy. 

Messrs.  W.  M.  Evarts,  Atty.-Gen.  T.  L. 
Dickey,  Asst.  Atty-Gen.,  and  E.  P.  Norton, 
for  appellee: 

I.  Claimant  alleges  that  the  rescinding  of  the ) 
contract  by  the  U.  S.  without  his   fault,  en- 
titles hini  to  damages,  to  be  measured  by  the 
profits  he' would  have  made  under  the  contract. 

If  contract  there  was,  it  merely  entitled 
Grant  to  furnish  all  the  supplies  that  might  be 
needed  at  certain  military  posts  in  Arizona, 
on  til  the  26th  of  March,  1862,  at  a  certain  price. 
It  nowhere  appears  that  any  such  supplies  were 
needed  at  any  of  those  posts  after  the  rescind- 
ing of  the  order  or  contract.  The  rescinding 
of  the  order,  therefore,  was  after  the  full  exe- 
cution of  the  order,  inasmuch  as  all  the  sup- 
plies ncc'led,  etc.,  had  already  been  furnished, 
and  nothing  remained  to  be  done  under  the 
contract.  If  the  order  of  the  Secretary  of  War 
was,  in  fact,  a  violation  of  a  contract  which 
claimant  then  had,  the  order  was  void  as 
t^inst  the  claimant,  and  left  his  contract  in 
the  eyes  of  the  law  as  valid  as  if  the  order  of 
rescinding  had  never  been  made;  and  before 
claimant  can  recover,  he  must  sliow  a  state  of 
ease  on  which  he  could  recover  under  his  con- 
tract, throwing  the  rescinding  contract  out  of 
consideration.  Claimant  makes  no  case  even 
for  nominal  damages. 

Unless  claimant  can  show  something  more 
than  nominal  damages,  he  has  no  such  "claim" 
as  the  Court  of  Claims  has  jurisdiction  to  try. 

II.  The  claim  for  the  loss  of  private  property 
taken  in  war  by  the  enemy,  cannot  be  sustained 
on  principles  of  law,  and  is  no  such  claim  as 
the  Court  of  Claims  has  jurisdiction  to  try  and 
allow. 

III.  The  inspection  of  goods  of  the  contractor 
thousands  of  miles  from  the  place  of  delivery, 
does  not  vest  the  property  so  inspected  in  the 
United  States. 

IV.  Lastly;  claimant  insists  that  the  United 
States  is  liable  for  the  extra  expense  of  keeping 
the  means  of  transportation  at  Lavaca  waiting 
for  the  arrival  of  the  army  supplies,  and  for  the 
loot  of  horses,  mules  and  oxen  for  want  of 
forage  while  waiting  for  grass;  and  lastly,  for 
the  loap  b^  capture  at  Rio  Honde,  April  20,  1861. 

All  this  claim  rests  upon  the  position  that 
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all  these  consequences  resulted  without  the 
fault  of  claimant,  from  delays  caused  by  the 
culpable  neglect  of  the  United  States  to  inspect 
the  goods  at  an  earlier  day. 

The  facts  in  the  record  do  not  sustain  the 
claim. 

No  culpable  delay  of  inspection  is  found,  nor 
is  it  found  that  the  delay  of  shipment  caused 
the  loss ;  nor  is  it  found  that  the  loss  was  witn- 
out  the  fault  of  claimant.  See  McConihe  t.  K. 
Y.  &  E.  R.  Co.  20  N.  Y.  495. 

That  this  court  will  not  weigh  evidence  re< 
ported,  but  will  only  pass  upon  the  law  applie- 
able  to  the  ultimate  facts  or  law  relating  to  the 
competency  of  evidence,  see  Rules  of  Court  of 
Claims,  p.  15;  1  Wall.  99,  17  L.  ed.  561;  6 
Wall.  Ill,  18  L.  ed.  794. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  controversy  grows  out  of  an  order  of  the 
Secretary  of  War  of  the  9th  of  March,  1860, 
addressed  to  the  Quartermaster-General  and 
Commissary-General  of  Subsistence,  granting  to 
T.  W.  Tailafero  and  W.  S.  Grant  the  privilege 
of  furnishing  *and  delivering  at  certain  [*33a 
posts  in  Arizona,  for  a  period  of  two  years, 
all  the  supplies  that  might  be  needed  there  for 
the  use  of  the  service,  at  certain  stipulated 
rates. 

On  the  29th  day  of  July,  1860,  tha  proper 
officer  in  Arizona  served  a  requisition  on  the 
claimant  for  commissary  articles,  and  the  War 
Department  approved  the  same  on  the  22d  day 
of  September  following,  with  notice  that  the 
articles  to  be  purchased  would  be  inspected  at 
Boston  or  New  York.  After  various  delays, 
the  goods  were  sent  by  water,  and  reached  La- 
vaca, in  Texas,  to  be  transported  by  land  to 
Arizona.  In  the  course  of  transportation  the 
wagon  trains  laden  with  the  goocu,  got  as  far 
as  Rio  Honde,  where  they  were  captured  on  the 
20th  of  April,  1861,  .by  the  armed  forces  of 
Texas  then  in  a  state  of  rebellion. 

Grant,  who  purchased  the  interest  of  Talia- 
fero,  seeks  to  recover  from  the  United  States 
the  value  of  the  property  which  was  captured. 

On  the  theory  that  the  order  of  the  Secretary 
of  War  was  a  contract,  mutually  binding  on 
the  government  and  the  claimant,  the  obligation 
imposed  on  the  parties  to  it  are  clearly  defined. 

It  was  the  duty  of  the  claimant,  as  well  as 
his  exclusive  privilege,  to  fvrnish  all  the  sup- 
plies which  were  needed  for  'the  use  of  [*336 
the  service  in  Arizona,  and  on  the  receipt  of  the 
goods  there,  the  government  was  bound  to  pay 
him  for  them  the  prices  which  were  fixed  in 
the  order.  It  is  too  plain  for  controversy,  that 
the  property  did  not  vest  in  the  United  States 
until  it  was  delivered.  To  escape  the  force  of 
this  rule  at  law,  it  is  insisted,  as  the  goods 
were  inspected  in  New  York  and  pronounced  to 
be  of  the  proper  kind  and  quality,  that  the 
title  then  passed  to  the  United  States,  and  that 
they  only  remained  in  possession  of  the  claim- 
ant for  transportation,  and  as  he  was  prevented 
from  delivering  them  by  the  public  enemy,  the 
loss  must  be  borne  by  the  United  States.  This 
position  cannot  be  sustained,  for  the  inspection 
at  New  York,  on  which  it  is  based,  did  not  worK 
a  change  of  title  in  the  property,  nor  was  it  in 
the  contemplation  of  the  parties  that  it  should. 
It  did  not  affect  the  contract  at  alL    The  goods, 
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by  a  well  known  usage  of  the  War  Department 
had  to  be  inspected  somewhere,  and  as  the  con- 
tract contained  nothing  on  the  subject,  it  was 
for  the  advantage  of  the  contractor  that  they 
should  be  inspected  before  shipment,  rather 
than  at  the  point  of  delivery.  The  War  De- 
partment took  upon  itself  no  additional  re- 
sponsibility by  inspecting  them  in  New  York,  in- 
stead of  Arizona,  and  this  inspection  in  nowise 
relieved  the  claimant  from  any  obligation  which 
he  had  assumed.  He  had  agreed  to  deliver*  the 
goods  in  Arizona  and  until  he  did  this  there 
was  no  contract  on  the  part  of  the  government, 
either  express  or  implied,  to  pay  him  for  them. 
All  that  the  certificate  of  Major  Eaton,  the  in- 
specting olficer,  proves,  is,  that  the  goods,  when 
presented  to  him  for  inspection,  were  contained 
m  strong,  sound,  full  hooped  barrels  and  well 
secured  tierces,  properly  marked  with  the 
names  of  the  places  to  which  they  were  des- 
tined, and  were  of  the  kind  and  quality  usually 
provided  by  the  Subsistence  Department. 

But,  it  is  said  that  the  capture  of  the  proper- 
ty is  chargeable  to  the  delay  of  the  War  De- 
partment in  making  the  inspection  and,  in  con- 
sequence of  this,  that  the  government  is  not  only 
bound  to  pay  for  the  supplies  which  were  taken 
possession  of  by  the  enemy,  but  also  to  re-im- 
337*]  burse  the  claimant  for  the  'loss  of  his 
wagons  and  teams.  The  answer  to  this  is,  that 
the  order  of  the  9th  of  March,  1860,  did  not 
require  inspection  at  Boston  or  New  York,  and 
if  the  Secretary  of  War  chose  to  change  the  or- 
der afterwards,  by  directing  that  the  goods 
should  be  inspected  at  those  places,  it  was  op- 
tional with  the  claimant  whether  or  not  he 
would  submit  to  such  direction. 

But,  conceding  that  the  Secretary  of  War  had 
the  right  to  direct  where  the  goods  should  be 
insp<»cted,  still  he  was  not  required  to  inspect, 
until  the  goods  were  substantially  ready  for 
inspection,  and  he  was  notified  of  the  fact;  and 
it  IS  plain,  by  the  finding  of  the  court  below, 
that  after  such  notice  and  actual  readiness,  he 
did  not  culpably  delay  the  inspection.  The 
evidence  shows  very  clearly  that  the  diflRculty 
which  the  agents  of  the  claimant  experienced 
in  filling  the  requisition,  was  the  cause  of  the 
delay  in  inspecting  and  shippmg  the  goods.  If, 
however,  it  be  admitted  that  the  government  was 
in  default  in  not  inspecting  sooner,  that  default 
had  no  connection  with  the  subsequent  injury 
suffered  by  the  claimant,  and  was  not  the  prox- 
imate cause  of  it.  In  such  a  case  the  rule  of 
law  applies,  that  where  property  is  destroyed 
by  accident,  the  party  in  whom  the  title  is 
vested  must  bear  the  loss.  McConihe  v.  N.  .Y. 
&  Erie  R.  Co.  20  N.  Y.  496. 

It  is  insisted  that  this  rule  does  not  apply 
where  private  property  is  seized  by  the  public 
enemy  without  any  default  of  the  owner,  and 
that  in  sucn  a  case  the  government  is  bound  to 
indemnify  the  sufferers.  But  the  principles  of 
public  law  do  not  sanction  such  a  doctrine,  and 
Vattel  (page  403)  says  no  action  lies 
against*  the  State  for  misfortunes  of  this  na- 
ture. "They  are  accidents  caused  by  inevitable 
necessity,  and  must  be  borne  by  those  on  whom 
they  happen  to  fall." 

Whether  there  are  equities  in  this  particular 
case,  and  if  so,  whether  they  require  that  the 
claimant  should  be  re-imbursed^  in  whole  or  in 
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part,  for  the  capture  of  his  property,  under  the 
circumstances,  are  questions  that  must  be  ad- 
dressed *to  Oongress,  for  it  is  not  the  [*338 
province  of  the  Judicial  Department  of  the 
Uovemment  to  determine  them. 

The  only  remaining  point  in  the  case  relates 
to  the  rescission,  by  Secretary  Cameron,  of  the 
order  of  the  9th  of  March.  This  proceeding  was 
undoubtedly  taken  because  the  supplies  needed 
in  Arizona  could  be  either  purchased  there  at 
cheaper  rates,  or  forwarded  more  securely  from 
St.  Louis.  Whether  the  conduct  of  the  Secre- 
tary of  War  was  or  was  not  jiistifi:il»le,  is  not 
a  question  to  be  considered  in  deciding  this  suit, 
for  the  claimant  has  not  shown  a  state  of  case 
on  which  he  could  recover  if  the  rescinding  or- 
der had  never  been  made.  The  contract  entitled 
him  to  furnish,  at  certain  prices,  all  the  sup- 
])lies  that  might  be  needed  in  Arizona  until  the 
20th  of  March,  1802.  To  enable  him  to  recover, 
for  a  breach  of  this  contract,  he  should  have 
proved  that  supplies  were  needed  at  the  posts 
in  Arizona  after  the  rescinding  order  was  made, 
and  the  pecuniary  loss  he  sustained  in  not  be- 
ing allowed  to  furnish  them.  This  he  has  whol- 
ly failed  to  do. 

We  cannot  see  that  this  is  a  case  for  even 
nominal  damages;  but  if  it  is,  the  Court  of 
Claims  was  not  instituted  to  try  such  a  case. 

Judgment  affirmed. 


•CONFISCATION  CASES.         [•454 

No.  25.— THE    UNITED    STATES,    Appt.,    t. 
THE  STEAMER  "ELEANOR." 

No.  40.— THE    TRENT,    Appt,    t.     UNITED 

STATES. 

No.  26.— U.  8.,  Appt.,  V.  The  LeiU,  etc 

No.  27.— Same,  Appt.,  v.  The  Countess,  etc 

No.  28.— Same,  Appt.,  v.  The  Anna  Perret,  ete. 

No.  29.— Same,  Appt.,  v.  The  Frolic,  etc 

No.  30.7-Samc,  Appt.,  V.  The  T.  S.  Connolly,  etc 

No.  33.— Same,  Appt.,  v.  The  Vigo,  etc. 

No.  34.— Same,  Appt.,  v.  The  J.  M.  Sharp,  ete. 

No.  35.— Same,  Appt,  v.  The  Nina  Simmes,  ete. 

and 

No.  44.— The  Gen'l  Beauregard,  Appt.,  v.  U,  S. 

No.  46.— The  Louis  D*Or,  Appt,  v.  Same. 

No.  48.— The  Capiol,  Appt.,  t.  Same. 

No.  63.— The  Texas,  Appt,  t.  Same 

No.  64.— The  T.  D.  Hine,  Appt,  v.  Same. 

(See  S.  C.  7  WaU.  464-463.) 

Informer,  right  of  in  property  seized— not  en- 
titled to  be  heard  as  a  party  to  the  suit 

Under  Act  of  Aug.  6.  1861.  an  informer  possesses 
DO  such  interest  In  the  property  selxed  as  wUI 
prevent  the  Attorney-General  from  dismissing  the 

suit.  ,.  , 

The  informer  Is  not  a  party  to  the  suit,  nor  lii 
be  entitled  to  be  heard,  as  such.  In  any  stage  of 
the  proceedings. 

Argued  M»r.  1,  1869.      Decided  Mar.  22,  1^869. 

74' U.  S. 
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PPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  foY  the  Eastern  District  of  Louis- 
iana. 

On  motion  by  the  Attorney -General  to  dis- 
Miss.  in  Xos.  25,  26,  27»  28,  29,  30,  33,  34,  and 
35,  and  motions  by  him  to  reverse  in  Nos.  40, 
44,  46,  48,  63  and  64,  the  parties  having  so  stip- 
ulated. 

The  liistory  of  these  cases,  and  a  sufficient 
statement  of  the  facts,  appear  in  the  opinion 
of  the  court. 

Mr.  Wm.  M.  Bvarts,  Atty-Gen.,  for  the 
United  States,  and  T.  J.  Durant  and  J.  M. 
Carlisle,  counsel  for  claimants  in  Nos.  40,  etc., 
appeare^d  in  favor  of  the  motion. 

Mr.  C.  Gushing,  for  the  informer,  opposed 
the   motions. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Property  owned  bv  any  person  who  knowing- 
ly USPS  or  employs  the  same,  or  who  consents  to 
the  use  or  employment  of  the  same  in  aiding, 
abetting,  or  promoting  insurrection  against  the 
Government  of  the  United  States,  under  the 
conditions  specified  in  the  first  section  of  the 
Act  of  the  6th  of  August,  1861,  is  declared  by 
that  Act  "to  be  lawful  subject  of  prize  and 
capture,"  and  all  property  purchased,  acquired, 
told,  or  otherwise  transferred,  with  intent  that 
the  same  may  be  so  used  or  employed,  is  also 
455*1  declared  to  be  •subject  to  the  same  pro- 
ceedings, and  the  provision  is,  that  it  shall  be 
the  duty  of  the  President  to  cause  the  same  to 
be  seized,  confiscated  and  condemned.  12  Stat, 
at  L.  319. 

Proceedings  for  the  condemnation  of  such 
property  may  be  instituted  by  the  Attomey- 
Ueneral,  or  by  any  district  attorney  for  the 
district  in  which  the  property  is  situated  at  the 
time  the  proceedings  are  commenced,  and  the 
3d  section  provides,  that  in  such  cases  "the 
proceedings  are  wholly  for  the  benefit  of  tho 
United  States;"  but  the  same  section  also  pro- 
vides, that  "any  person  may  file  an  information 
with  such  attorney,  in  which  case  the  proceed- 
ings shall  be  for  the  use  of  such  informer  and 
the  United  States  in  equal  parts." 

Pursuant  to  those  provisions  libels  of  infor- 
mation were  filed  in  these  cases  by  the  District 
Attorney  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  in  the  Circuit  Court  of 
the  United  States  for  that  district,  in  which  it 
was  alle;^  that  the  steamer  Eleanor  was  seized 
on  the  15th  of  June,  1865,  and  that  the  steamer 
Trent  was  seized  on  the  30th  of  June  in  the 
same  year. 

Apart  from  the  names  of  the  vessels,  and  the 
time  when  the  respective  seizures  were  made, 
Um  allegations  of  the  libels  are  similar  in  every 
respect  material  to  this  investigation.  They 
Here  addressed  to  the  judges  of  the  circuit  court 
for  that  district,  and  the  introductory  allega- 
tion in  each  states  that  the  District  Attorney 
prosecutes  for  the  United  States,  and  in  the 
name  and  behalf  of  the  United  States  and 
Charles  Black,  informant,  against  the  respec- 
tive steamers,  their  tackle,  apparel  and  furni- 
ture, and  the  prayer  of  the  respective  libels  is 
for  process  of  monition,  order  of  publication, 
and  for  a  decree  of  condemnation  to  the  fee 
and  ownership  of  the  United  States  and  of  the 
informant. 
7  Wall. 


Both  steamers  were  seized,  and  process  in  as 
served  in  each  case;  but  the  steamers  were  af- 
terwards released  by  the  order  of  the  court, 
made  at  the  request  of  the  claimants,  who  re- 
spectively  ga,\d  bonds  for* their  appraised  value. 
Subsequent  proceedings  in  the  two  cases  were 
in  all  respects  *the  same,  except  that  the  [*456 
decree  in  the  first  case  was  for  the  claimants 
and  in  the  second  for  the  United  States,  and  the 
losing  party  in  each  case  appealed  to  this 
court.  Other  appeals  in  like  cases  were  entered 
in  this  court  at  the  same  term,  and  they  have 
remained  on  the  calendar  to  the  present  time. 

Early  in  the  present  term  some  of  the  cases 
were  heard  upon  the  merits;  but  these  cases 
now  come  before  the  court  on  certain  motions 
made  in  behalf  of  the  United  States  by  the  At- 
torney-General. His  motion  in  the  first  case  is 
for  leave  to  dismiss  the  Hbel  of  information; 
and  in  the  second  case,  his  proposition  is  to  the 
efi'ect  that  the  decree  of  the  circuit  court,  which 
was  in  favor  of  the  United  States,  shall  be  re- 
versed and  the  cause  remanded,  with  a  view 
that  the  same  may  be  dismissed  in  the  court 
where  the  suit  was  instituted.  When  the  mo- 
tions were  made  they  were  taken  imder  advise- 
ment; but  the  court  subsequently  decided  that 
the  motions  ought  to  be  granted,  unless  the  in- 
former desired  to  be  heard  in  opposition  to  the 
discontinuance  of  the  prosecutions.  Since  that 
time  the  informer  has  been  heard,  and  the  court 
has  come  to  the  conclusion  that  the  respective 
motions  must  be  granted. 

Provision  was  made  by  the  35th  section  of  the 
Judiciary  Act  for  the  appointment  of  an  at- 
torney of  the  United  States  in  each  district, 
and  the  same  section  makes  it  his  duty  to  pros- 
ecute in  such  district,  all  delinquents  for  crimes 
and  offenses  cognizable  under  the  authorit}'  of 
the  United  States,  and  all  civil  actioiiH  in 
which  the  United  States  shall  be  concerned,  ex- 
cept before  the  Supreme  Court,  in  the  district 
in  which  the  court  shall  be  holden.  1  Stat,  at 
L.  92. 

In  the  prosecution  of  suits  in  the  name  and 
for  the  benefit  of  the  United  States,  tlie  7th 
section  of  the  Act  of  the  15th  of  May,  1820, 
provided  that  the  district  attorneys  should  con- 
form to  such  directions  and  instructions  oa  tliey 
*  should  receive  from  the  agent  of  the  [•457 
Treasury;  but  the  1st  section  of  the  Act  of  the 
2d  of  August,  1861,  devolves  the  general  super- 
intendence and  direction  of  district  attorncya 
as  to  the  manner  of  discharging  their  respec- 
tive duties,  upon  the  Attorney-General  of  the 
United  SUtes.  3  SUt.  at  L.  596;  12  Stat,  at  L. 
285. 

Public  prosecutions,  until  they  come  before 
the  court  to  which  they  are  returnable,  are 
within  the  exclusive  direction  of  the  district 
attorney,  and  even  after  they  are  entered  in 
court,  they  are  so  far  under  his  control  that 
he  may  enter  a  nolle  prosequi  at  any  time  be- 
fore the  jury  is  impaneled  for  the  trial  of  the 
case  except  in  cases  where  it  is  otherwise  pro- 
vided in  some  Act  of  Congress. 

Civil  suits  in  the  name  and  for  the  benoflt  of 
the  United  States,  are  also  instituted  by  the 
district  attorney,  and,  in  the  a'isence  ot  any 
directions  from  the  Attorney -General,  lie  con- 
trols the  prosecution  of  the  san^e  in  the  dis- 
trict and  circuit  courts,  and  may,  if  he  sees  fit, 
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allow  the  plaintiffs  to  become  nonsuit,  or  con- 
sent to  a  aiscontinuance. 

Settled  rule  is  that  those  courts  will  not  rec- 
ognize any  suit,  civil  or  criminal,  as  regularly 
before  them  if  prosecuted  in  the  name  and  for 
the  benefit  of  the  United  States,  unless  the  same 
is  represented  by  the  district  attorney,  or  some 
one  designated  by  him  to  attend  to  such  busi- 
ness, in  his  absence,  as  may  appertain  to  the 
duties  of  his  office.  11  Stat,  at  L.  51;  Levy 
Court  V.  Ringgold,  5  Pet.  454;  U.  S.  v.  Corrie, 
23  Law  Rep.  145;  U.  S.  v.  Stowell,  2  Curt.  153; 
U.  S.  V.  McAvov,  4  Blatchf.  C.  C.  418;  The 
Peterhoff,  Blatchf.  Pr.  Cas.  463;  The  Anna, 
Blatchf.  Pr.  Cas.  337. 

Under  the  rules  of  the  common  law,  it  must 
be  conceded  that  the  prosecuting  party  may 
relinquish  his  suit  at  any  stage  of  it,  and  with- 
draw from  court  at  his  option,  and  without 
other  liability  to  his  adversary  than  the  pay- 
ment of  taxable  costs  which  have  accrued  up 
to  the  time  when  he  withdraws  his  suit.  1 
Tidd,  Pr.  628. 

Precisely  the  same  rule  prevails  in  the  admir- 
alty courts  and,  consequently,  the  libelant  has 
458*]  the  right,  at  any  stage  of  *the  cause, 
voluntarily  to  discontinue  the  same,  and  the 
only  penalty  to  which  he  can  legally  be  sub- 
jected, in  the  absence  of  any  statutory  regula- 
tion, except,  perhaps,  in  prize  cases,  is  the  pay- 
ment of  the  costs  of  the  proceedings.  The 
Oriole,  Olcott,  Adm.  67. 

Although  the  name  of  the  informant  in  these 
cases  is  mentioned  in  the  libel  of  information, 
still  it  is  nevertheless  true  that  the  suit  was 
instituted  by  the  district  attorney  in  the  name 
and  for  the  benefit  of  the  United  States.  Control 
of  these  suits,  therefore,  while  they  were  pend- 
ing in  the  circuit  court,  belonged  to  the  dis- 
trict attorney,  under  the  general  superinten- 
dence and  direction  of  the  Attorney-General, 
and  he  might,  if  he  had  seen  fit,  have  discon- 
tinued them  at  any  stage  of  the  proceedings 
prior  to  tlie  appeals.  Such  control  on  the  part 
of  the  district  attorney  ceases  whenever  such 
a  suit,  civil  or  criminal,  is  transferred  to  this 
■court  by  writ  of  error,  appeal,  or  certificate  of 
division  of  opinion,  as  the  35th  section  of  the 
Judiciary  Act  also  provides  that  it  shall  be  the 
duty  of  the  Attorney-General  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court  in  which 
the  United  States  shall  be  concerned ;  and  such  I 
has  been  the  unbroken  practice  of  this  court  in 
such  suits  from  the  organization  of  the  judicial 
systoni  to  the  present  time.  Appointed,  as  the 
Attorney-General  is,  in  pursuance  of  an  Act  of 
Congress,  to  prosecute  and  conduct  such  suits, 
argmnent  would  seem  to  be  unnecessary  to 
prove  his  authority  to  dispose  of  tlicse  cases  in 
the  manner  proposed  in  the  respective  motions 
under  consideration,  but  if  more  be  needed,  it 
will  be  found  in  the  case  of  The  Grey  Jacket,  6 
Wall.  370,  18  L.  ed.  646,  in  which  this  court  de- 
cided that  in  such  suits  no  counsel  will  be 
heard  for  the  United  States  in  opposition  to  the 
views  of  the  Attorney-General,  not  even  when 
employed  in  behalf  of  another  of  the  Executive 
Departments  of  the  Government. 

Whether  tested,  therefore,  by  the  require- 
ments of  the  Judiciary  Act,  or  by  the  usage  of 
the  government,  or  by  the  decisions  of  this 
court,  it  is  clear  that  all  such  suits,  so  far  as 
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the  interests  of  the  United  States  are  concerned, 
are  ^subject  to  the  direction  and  within  [*459 
the  control  of  the  Attorney-General. 

Objection  is  made  to  the  granting  of  the  mo- 
tions in  these  cases,  upon  the  ground  that  it 
would  impair  the  vested  rights  of  the  informer, 
mentioned  in  the  respective  libels  of  informa- 
tion. Argument  for  the  informer  is,  that  the  al- 
legations of  the  libels  afford  presumptive  evi- 
dence that  he  filed  the  informations  with  the 
district  attorney;  and  that  the  3d  section  of  the 
Act  provides  that,  in  that  state  of  the  case, 
the  proceedings  shall  be  for  the  use  of  Such  in- 
former and  the  United  States,  in  equal  parts. 
Perhaps  the  better  opinion  is,  that  the  allega- 
tions of  the  libels,  m  case  of  condemnation, 
would  afford  prima  facie  evidence  that  the  per- 
son therein  named  as  the  informer  is  entitled 
to  be  regarded  in  that  cliaracter:  but  the  more 
important  inquiry  in  this  case  is,  whether  he 
possesses  any  such  interest  in  the  property 
seized,  before  final  condemnation,  as  will  pre- 
vent the  Attorney-General  from  dismissing  the 
suits,  as  proposed  in  the  motions.  Much  aid 
will  be  derived,  in  the  solution  of  that  question, 
by  a  comparison  of  the  3d  section  of  the  Act, 
invoked  as  supporting  the  views  of  the  inform- 
er, with  similar  provisions  in  other  Acts  of 
Congress,  upon  analogous  subjects.  Regula- 
tions were  prescribed  for  the  distribution  of 
fines,  penalties,  and  forfeitures  in  the  first  Act 
passed  by  Congress  for  the  collection  of  mari- 
time duties,  including  forfeitures  arising  from 
seizures  on  navigable  waters,  as  well  as  on  land, 
and  the  same  provisions,  in  substance  and  ef- 
fect, were  incorporated  into  the  Act  of  the 
2d  of  March,  1799,  which,  for  many  purposes, 
remains  in  force  to  the  present  time.  1  Stat, 
at  L.  48,  697. 

Those  regulations  direct  that  one  moiety  01 
the  fines,  penalties  and  forfeitures  recovered 
by  those  Acts,  after  deducting  all  proper  costs 
and  charges,  shall  be  paid  into  the  Treasury, 
and  that  the  other  shall,  in  certain  cases,  be 
divided,  in  equal  proportions,  between  the  col- 
lector, naval  officer,  and  surveyor  of  the  port: 
and,  rn  other  cases,  that  one  half  of  that 
moiety  shall  be  given  to  the  informer,  and 
•the  remainder  only  to  the  oflTicers  of  the  [•460 
customs.  Such  fines,  penalties  and  forfeitures 
were  required,  by  those  Acts,  to  be  sued  for  and 
recovered  in  the  name  of  the  United  States,  in 
any  court  competent  to  try  and  determine  t;ie 
controversy. 

Questions  of  various  kinds  arose  in  the  con- 
struction of  those  regulations,  especially  in 
cases  where  the  claims  of  informers  came  in 
conflict  with  the  assumed  rights  of  subsequent 
purchasers,  and  with  the  action  of  the  Secre- 
tary of  the  Treasury  in  remitting  such  forfeit- 
ures under  the  Act  of  Congress  conferring  that 
power  upon  the  head  of  that  department.  1 
Stat,  at  L.  606,  626. 

Differences  of  opinion  existed  among  the  jna- 
tices  of  this  court,  whether  a  forfeiture  under 
those  provisions,  or  others  of  like  character, 
gave  such  a  title  to  the  United  States  as  to 
overreach  a  bona  fide  sale  to  an  innocent  pur- 
chaser, when  made  before  seizure  and  suit  for 
condemnation,  but  the  majority  of  the  court 
adopted   the  affirmative  of   that  proposition. 

74  U.S. 


1868. 


Whitklet  .t.  Swaynb. 


685-687 


U.  S.  T.  Bags  of  Coffee,  8  Cranch,  404;  The 
Man,  8  Cranch,  417. 

No  one,  however,  contended  that  any  such 
rule  could  be  applied,  in  any  way,  except  by 
relation  back  to  the  criminal  offense,  in  cases 
where  the  title  had  been  consummated  by  seiz- 
ure, suit  and  judgment,  or  decree  of  condemna- 
tion. Next  controversy  arose  between  the  col- 
lector and  the  heirs  at  law  of  his  predecessor, 
in  a  case  where  the  seizure  had  been  made  by 
the  latter,  in  his  lifetime,  and  wliile  he  was  in 
office,  but  the  decree  of  condemnation  was  not 
entered  till  after  his  decease  and  the  appoint- 
ment of  his  successor.  Payment  of  the  amount, 
as  ordered  in  the  decree  of  distribution,  was 
made  to  the  collector  in  office  at  the  date  of  the 
decree,  but  the  court  held  that  the  money  be- 
longed  to  his  predecessor,  in  consequence  of 
the  inchoate  right  which  he  acquired,  by  vir- 
tue of  the  seizure,  and  the  incipient  steps  taken 
by  him  to  cause  the  suit  to  be  instituted.  Jones 
V.  Shore's  Exrs.  1  Wheat.  468. 
461*]  'Express  ruling  of  the  court  in  that  case 
was,  that  tne  right  of  the  collector  to  forfeit- 
ares  in  rem,  attached  on  the  seizure,  but  that 
the  right  must  be  defined  and  consummated  by 
the  judgment  or  decree.  Authority  to  remit 
such  fines,  penalties  and  forfeitures,  was  con- 
ferred upon  the  Secretary  of  the  Treasury,  by 
tne  Act  of  the  3d  of  March,  1797 ;  and  the  next 
important  controversy  which  arose  upon  the 
subject,  was  as  to  the  extent  of  that  authority, 
and  whether  the  Secretary  could  remit  the 
share  of  the  informer,  or  that  of  the  officers 
of  the  customs,  subsequent  to  the  judgment  or 
final  decree. 

Just  prior  to  the  decision  in  the  case  of  Jones 
▼.  Shore's  Exrs.,  Judge  Story  ruled,  in  the  cir- 
cuit court,  that  the  right  of  the  collector,  ante- 
cedent to  the  judgment  or  decree,  was  merely 
inchoate,  but  he  added,  what  was  not  necessary 
to  the  decision  of  the  case,  that  his  right  to 
the  forfeiture  vested  absolutely  with  the  final 
sentence  of  condemnation,  and  that,  after  judg- 
ment, it  could  not  be  remitted  by  the  Secre- 
tary of  the  Treasury.  The  Margaretta,  2  Gall. 
515. 

Unguarded  expressions,  supposed  to  support 
the  same  conclusion,  are  also  employed  in  some 
of  the  prior,  as  well  as  subsequent  decisions  of 
this  court.    Van  Ness  v.  Buel,  4  Wheat.  74. 

Doubts  arose  whether  the  Secretary  could  re- 
mit a  forfeiture  or  penalty,  accruing  under  the 
several  Acts,  subsequent  to  the  final  decree  or 
judgment,  but  those  doubts  were  soon  removed 
by  a  unanimous  decision  of  this  court,  and  one 
which  is  characterized  by  accurate  analysis, 
dear  statement,  and  sound  conclusions.  U.  S. 
▼,  Morris,  10  Wheat.  281. 

Merchandise  was  imported  into  the  United 
States  in  violation  of  the  Non-Intercourse  Act 
then  in  force,  and  the  vessel  and  cargo  were 
•eized  on  that  account,  and  were  afterwards 
condemned  as  forfeited.  Subsequent  to  the  de- 
cree of  condemnation,  the  Secretary  of  the 
Treasurv  remitted  the  whole  forfeiture,  and 
this  court  held  that  he  did  not  exceed  his 
462*]  'authority;  that  neither  the  rights  of  the 
informer,  nor  the  rights  of  the  collector  or 
other  officers  of  the  customs,  were  violated  in 
the  cnse;  that  their  rights  were  conditional, 
and  subordinate  to  the  power  of  remission;  and 
Uint  Hie  Secretary  had  authority,  under  that 
I  Wall. 


Act,  to  remit  a  forfeiture,  at  any  time  before  or 
after  a  final  decree  or  judgment,  until  the 
money  was  actually  paid  over  to  the  collector 
for  distribution,  and  that  the  power  to  remit 
extends  not  only  to  the  interest  of  the  United 
States,  in  the  forfeiture,  but  also  to  the  share 
of  the  informer,  and  that  of  the  officers  of  the 
customs. 

Informations,  to  recover  municipal  forfeit- 
ures, whether  the  seizure  was  made  on  naviga- 
ble waters  or  on  land,  must  be  instituted  in 
the  name  of  the  United  States;  and  they  must 
be  prosecuted,  in  the  subordinate  courts,  by  the 
district  attorney,  and  in  this  court,  when 
brought  here  by  appeal,  or  by  writ  of  error,  by 
the  Attorney-General.  Where  the  seizure  was 
made  on  navigable  waters,  the  case  belongs  to 
the  instance  side  of  the  subordinate  court;  but 
where  the  seizure  was  made  on  land,  the  suit 
was  one  at  common  law,  and  the  claimants  are 
entitled  to  a  trial  by  jury.  3  Greenl.  Ev.  sec. 
396;  1  Kent,  Com.  (11th  ed.)  337;  The  Sarah,  8 
Wheat.  394 ;  Armstrong's  Foundry,  6  Wall.  769, 
18  L.  ed.  884. 

Mention  of  the  name  of  the  informer,  in  the 
information,  in  such  cases,  is  not  necessary,  as 
he  is  not  a  party  to  the  suit,  nor  is  he  en- 
titled to  be  heard,  as  such,  in  any  stage  of  the 
proceedings.  He  cannot  institute  the  suit,  nor 
move  for  process,  nor  join  in  the  pleadings,  nor 
take  testimony,  nor  except  to  the  ruling  of  the 
court,  nor  sue  out  a  writ  of  error,  nor  take  an 
appeal.  Judgment  is  for  the  claimants,  or  for 
the  United  States,  and  if  for  the  latter,  and 
the  claimants  do  not  remove  tne  cause  into  this 
court  for  revision,  it  then  becomes  th^  duty  of 
the  court  to  render  the  decree  for  distribution. 
Prior  to  such  a  decree,  the  interest  of  the  in- 
former is  conditional,  and  under  the  decisions 
of  this  court  it  continues  to  be  so  until  the 
money  is  paid  over,  as  required  by  law.  U.  S. 
v.  Morris,  10  Wheat.  290. 

*  Vie  wed  in  any  light,  it  is  quite  clear  ['463 
that  the  informer,  in  these  cases,  has  no  vested 
interest  in  the  subject-matter  of  these  suits, 
and  that  both  motions  ought  to  be  granted. 

The  order  in  the  first  case  is,  that  it  be  dis- 
missed, and  that  order  also  disposes  of  Nos. 
26,  27,  28,  29,  30,  and  33,  34,  and  35. 

Order  in  the  second  case  is,  that  the  decree 
be  reversed,  as  stipulated  by  the  parties,  and 
that  the  cause  be  remanded,  with  directions  to 
dismiss  the  libel  of  information;  and  this  order 
also  disposes  of  Nos.  44,  46,  48,  63,  and  64,  on 
the  calendar. 


WILLIAM  N.  WHITELEY,  Appt, 

V. 

WILLIAM    SWAYNE. 

(See  S.  C.  7  Wall.  685-687.) 

First  inventor,  who  is — Dinsmore's  patent. 

He  ie  the  first  inventor  and  entitled  to  tbe 
patent,  who,  being  an  original  discoverer,  lias  first 
perfected  and  adapted  tbe  invention  to  actual  use. 

Dinsmore's  patent  w«8  prior  to  that  of  Stead- 
man  for  improvements  in  harvesters. 

[No.  99.] 
Argued  Mar.  2,  1869.     Decided  Mar.  22,  1869. 

APPEAL  from  the  Circuit  Omrt  of  the  Unit- 
ed    States   for    the   Southern   District    oi 
Ohio. 
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The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  to  restrain  the  appellee 
from  selling  certain  reaping  and  mowing  ma- 
chines, alleged  to  infringe  certain  patents  for 
harvesters. 

The  court  having  entered  a  decree  dismissing 
the  bill,  the  complainant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Samuel  S.  Fisher,  for  appellant. 

Mr.  D.  Wright,  for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Ck>urt  of 
the  United  States  for  the  Southern  District  of 
Ohio. 

The  bill  in  this  case  is  founded  on  two  pat- 
ents. One  issued  to  J.  L.  Hardeman,  20th  Au- 
gust, 1860,  for  an  improvement  in  a  machine 
for  cutting  hemp,  millet  and  grain,  which  was 
assigned  to  the  plaintiff,  Whiteley,  and  sur- 
rendered, and  three  re-issues  granted  to  him 
on  the  18th  June,  1861;  the  other  to  T.  S. 
Steadman,  May  23d,  1854,  for  an  improvement 
in  clover  and  grass  seed  harvester,  which  is 
686*]  ^assigned  to  the  plaintih  and  surren- 
dered, and  three  re-issues  granted  to  him  on 
the  19th  June,  1860. 

The  machine  complained  of,  and  sought  to  be 
enjoined,  is  known  as  the  Kirbj'  harvester,  origi- 
nally patented  to  Byron  Dinsmore,  February 
10th,  1852.  Nothing  is  heard  of  the  Hardeman 
patent,  except  in  the  bill.  The  litigation,  there- 
fore, 39  far  as  the  plaintiff's  interest  is  con- 
cerned, depends  upon  the  Steadman  patent  for 
cutting  clover  heads  and  grass  seed.  On  April 
18th,  1862,  Steadman  filed  a  caveat  in  the  Pat- 
ent Office  in  which  he  states  that  he  is  engaged 
in  making  experiments  for  perfecting  certain 
improvements  in  a  machine  for  harvesting  clov- 
er and  grass  seed  preparatory  to  letters  patent 
therefor.  We  have  seen  that  this  patent  was 
granted  May  23d,  1854.  Besides  the  caveat  and 
the  patent,  we  have  an  account  of  the  working 
of  the  machine  by  Mr.  Hatch,  in  1854.  Stead- 
man resided  in  Holley,  Orleans  County,  New 
York,  and  was  a  neighbor  of  Hatch.  The  ma- 
chine, which  was  tri^  in  the  neighborhood  on 
several  occasions,  in  clover  fields,  never  went 
into  successful  practical  operation.  None  were 
ever  made  under  the  patent  after  the  first, 
which  was  about  the  time  the  patent  was  grant- 
ed. The  experiment  appears  to  have  been  whol- 
ly given  up  and  abandoned  by  Steadman  as  a 
failure;  and  it  thus  remained  for  some  six 
vears,  when  the  plaintiff,  Whiteley,  took  from 
him  an  assignment  of  the  patent  and  procured 
the  three  re-issues  already  referred  to. 

The  plaintiff's  title,  and  the  one  upon  which 
he  must  succeed  against  the  defendant,  if  he 
687*]  succeeds  at  all,  rests  upon  *a  patent  for 
improvements  in  a  machine  for  harvesting  clov- 
er and  grass  seed;  which  improvements,  after 
a  full  and  fair  trial,  resulted  in  unsuccessful 
experiments,  and  were  finally  abandoned.  They 
never  went  into  any  useful  or  practical  opera- 
tion, and  nothing  more  was  heard  of  them  from 
Steadman  or  any  other  person,  for  a  period  of 
six  years.  At  the  end  of  this  period  the  plain- 
tiff takes  an  assignment  of  the  patentee,  and  is, 
doubtless,  vested  with  all  his  rights.  But  what 
aga 


were  those  rights  T  Clearly,  if  any  other  person 
had  chosen  to  take  up  the  subject  of  the  im- 
provements, where  it  was  left  off  by  Steadman, 
he  had  a  right  thus  to  enter  upon  it,  and  if 
successful,  would  be  entitled  to  the  merit  of 
them  as  an  original  inventor,  for  he  is  the 
first  inventor  and  entitled  to  the  patent,  who, 
being  an  original  discoverer,  has  first  perfected 
and  adapted  the  invention  to  actual  use.  Cur- 
tis, Patents,  sec.  43«  p.  37,  and  notes. 

Hence,  if  Dinsmore's  patent  was  later  than 
that  of  Steadman,  and  was  for  similar  im- 
provements, it  would  constitute  a  perfect  de- 
fense a^inst  the  suit  in  the  present  case,  as 
the  plamtiff  is  obliged  to  rely  wholly  on  this 
assignment  of  Steadman,  and  stands  in  his 
footsteps,  and  has  no  better  title.  But  the 
fact  is  otherwise.  Dinsmore's  invention  goes 
back  to  the  year  1850.  His  first  machine  was 
successfully  tried  in  the  harvest  of  that  year. 
Some  twenty-one  were  made  in  the  year  1351, 
and  from  fifty  to  sixty  in  1852.  Steadman's 
caveat  was  even  not  filed  in  the  Patent  Office 
till  after  Dinsniore's  nntcnt  was  issued.  The 
present  defendant  derives  his  title  from  Dins- 
more.  The  case  is  too  plain  to  require  any 
extended  examination. 

Decree  below  afiirmed. 


ENOCH  JACOBS,  Appt., 

V. 

THOMAS    F.    BAKER. 

(Sec  S.  C.  7  Wall.  295-299.) 

Patent  decision  affirmed. 

Decision  of  the  court  below,  that  the  Improve- 
ments for  which  a  patent  was  granted  were  not 
original,  aflirnied. 

[No.   100.] 
Argued  Mar.  3,  1869.      Decided  Mar.  22,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Ohio. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  rocnver  daumges  re- 
sulting from  an  alleged  infringement  of  certain 
patents,  and  for  an  injunction. 

The  court  having  entered  a  decree  dismissing 
the  bill,  the  complainant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Samuel  S.  Fisher,  for  appellant. 

(No  counsel  appeared  in  this  court  for  the 
appellee. ) 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  Patent  Act  of  1836  enumerated  the  dis- 
coveries or  inventions  for  which  patents  shall 
be  issued,  and  describes  them  as  "any  new  and 
useful  art,  machine,  manufacture,  or  composi- 
tion of  matter." 

We  have  been  at  some  loss  to  discover  under 
which  category  to  class  the  four  patents  which 
are  the  subjects  of  this  bill.  The  complainant 
alleges  that  he  has  invented  a  new  and  useful 
improvement  in  the  construction  of  jails.  Now, 
a  jail  can  hardlv  come  under  tlie  denomination 
of  "a  machine/'  nor,  though  made  by  hands, 
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oan  it  well  be  classed  with  ^manufaetures;" 
nor,  although  compounded  of  matter  can  it  be 
termed  a  "composition  of  matter"  in  the  mean- 
ing of  the  Patent  Act.  "But  if  the  subject- 
matter  be  neither  a  machine  nor  a  manufac- 
ture, nor  a  composition  of  matter,  then/'  savs 
an  authority  on  the  subject  of  patents  (Curtis, 
Patents,  91),  "it  must  be  an  art,  for  there 
can  be  no  valid  patent  except  it  be  for  a  thing 
made,  or  for  the  art  or  process  of  making  a 
thing."  Now,  without  attempting  to  define  the 
term  "art"  with  logical  accura^,  we  take  as 
examples  of  it,  some  things  which,  in  their 
concrete  form,  exhibit  what  we  all  concede  to 
come  within  a  correct  definition,  such  as  the 
art  of  printing,  that  of  telegraphy,  or  that 
of  photography.  The  art  of  tanning  leather 
might  also  come  within  the  category,  because 
it  requires  various  processes  and  manipula- 
tions. The  difficulty  still  exists,  however,  un- 
der which  category  of  the  Patent  Act  an  im- 
provement in  the  construction  of  jails  is  to 
be  classed,  or  whether  under  any. 

The  Act  of  20th  August,  1842,  gives  a  copy- 
198*]  right  for  *'new  and  •original  designs  for 
manufacture,  whether  of  metal  or  other  mate- 
rial, for  bust,  statue,  etc.,  or  any  new  and  orig-  ' 
inal  shape  or  configuration  of  any  article  of 
manufacture,  to  any  inventor  who  shall  desire 
to  obtain  an  exclusive  property,  to  make  use, 
and  vend  the  same,  or  copies  of  the  same." 

Now,  although  the  complainant  might  con- 
tend (as  one  would  suppose  from  the  immense 
number  of  plans,  designs  and  drawings  with 
which  the  record  in  the  case  has  been  incum- 
bered) that  his  patent  could  be  supported  un- 
der this  Act,  yet  still  the  difficulty  remains 
whether  the  erection  of  a  jail  can  be  treated  as 
the  infringement  of  a  copyright. 

But  waiving  all  these  difficulties  as  hyper- 
critical, and  assuming  the  correctness  of  the 
positiona  taken,  that  whatever  is  neither  a  ma- 
chine nor  a  manufacture,  nor  a  composition  of 
matter,  must  (ex  necessitate)  be  "an  art;"  that 
a  jail  is  a  thing  "made;"  and  that  the  patent 
is  for  the  "process  of  making  it,"  let  us  ex- 
amine the  case  as  presented  by  the  bill  and 
answer. 

The  bill  relies  upon  four  several  patents 
vhich  it  sets  forth.  The  first,  dated  January 
7th,  1859,  is  for  a  certain  new  and  useful  im- 
provement in  the  construction  of  prisons,  all 
which  the  complainant  sets  forth  in  his  speci- 
fication with  plates  and  designs  too  tedious  to 
mention.     The  claim  concludes  thus: 

^\Vhat  I  claim  as  my  invention  and  desire 
to  secure  by  letters  patent,  is  a  secret  passage 
or  guard  chamber  around  the  outside  of  an  iron 
plate  jail,  and  between  said  jail  and  a  sur- 
rounding inclosure,  constructed  and  arranged 
-iJ»«tantial]y  as  described  for  the  purpose  set 
forth." 

The  next  patent  is  dated  20th  December, 
1859,  and  purports  to  be  for  "a  new  and  use- 
ful improvement  in  iron  plate  jails."  The 
claim  is  for  "The  improved  iron  walls  for  the 
S96*]  same,  consisting  •of  the  following  parts 
arranged  and  united  as  set  forth,  to  wit: 

The  entire  wall  plates  (A)  having  their  edges 
closely  abutting  joint  plates  (£)  united  to 
and  uniting  the  plate  A  by  rivets  (I),  which 
have  their  riveted  ends  inward  and  counter- 
sunk to  the  depth  of  the  thickness  of  the  plate 
1  U 


A  in  the  manner  and  for  the  purpoMS  herein 

set  forth." 

This  specification  is  also  accompanied  by 
numerous   plates. 

The  third  patent  is  dated  21tt  February, 
1860,  and  is  for  an  improvement  in  joining 
plates  of  metal  and  is  stated  to  be  specially 
applicable  to  prisons.  The  claim  was  for  the 
construction  of  the  joint  made  by  means  of  the 
closely  abutting  plates  (AA)  and  the  flat  and 
semi-cylindrical  plates  (BB)  and  rivets  (CG), 
substantially  in  the  manner  and  for  the  pur- 
pose set  forth.  This,  too,  had  numerous  draw- 
ings. 

The  fourth  patent  was  dated  24th  July,  1860, 
and  was  for  an  improvement  in  iron  prisons. 
The  claim  was  for  constructing  and  arranging 
iron  plate  cells  in  jails,  separately  from  each 
other,  with  vertical  spaces  (E)  between  the 
cells  upon  the  same  level,  and  horizontal  spaces 
between  the  cells,  arranged,  one  above  another, 
substantially  as,  and  for  the  purpose  described." 

It  would  seem  from  the  quick  succession  of 
these  patents  and  before  the  plans  for  building 
jails  which  they  severally  suggested  could  well 
be  put  practically  into  operation,  and  before 
any  inquiry  was  made  as  to  how  other  persons 
constructed  them,  as  a  new  idea  came  into  the 
complainant's  mind,  he  immediately  proceeded 
to  the  Patent  Office  to  get  it  patented. 

It  is  not  necessary  to  the  decision  of  this 
case  to  examine  whether  all  or  any  of  the  sug- 
gestions made  by  the  complainant  were  proper 
subjects  of  patent.  The  bill  presents  a  number 
of  iiiterrogatories  to  the  defendant,  and  re- 
quires him  to  answer  them  under  oath.  The 
answer  of  the  defendant  denies  that  the  com- 
plainant was  the  original  and  first  inventor  of 
the  several  inventions  claimed,  or  of  any  of 
them,  and  avers  that  the  devices  described 
in  the  complainant's  patents  were  well  known, 
and  in  use  prior  to  the  pretended  invention  of 
them  by  the  complainant.  And  it  enumerates 
many  persons  who  had  used  the  devices  before 
the  complainant.  •The  ^record  presents  ['agg 
no  question  of  law  as  to  the  construction  of 
these  patents.  The  only  issues  were  of  fact. 
It  would  be  a  tedious  as  well  as  an  unprofitable 
task  to  attempt  to  vindicate  the  correctness 
of-  our  decision  of  this  case  by  quoting  the 
testimony  and  examining  the  volume  of  plates 
annexed  to  it.  It  could  never  be  a  precedent 
in  any  other  case. 

It  is  enough  to  say  that  we  see  no  reason  to 
doubt  the  correctness  of  the  decision  of  the  Cir- 
cuit Court  on  the  issues  made,  or  the  plead- 
ings, and  it  is,  therefore,  affirmed. 


GUSTAVE  A.  LE  MORE  and  Leontere  Le 
More,  Claimants  of  830  Bales  of  Cotton, 
Appts., 

V. 

THE  UNITED  STATES. 

Printed  transcript  of  the  record  not  amendable 
after  cause  is  decided. 

This  court  will  not  order  the  record  of  a  cause 
to  be  l)rotiffht  before  It,  In  order  to  correct  an 
error  in  the  printed  transcript,  after  the  cause 
has  been  decided  and  sent  to  the  court  below. 

[No.  107.] 
Motion   filed  Mar.   10,   1869.     Decided   March 

22,  1860. 
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SUPBKMB    COUBT    OF    THE    UNITED    STATES. 


Dec.  Tebm» 


APPEAL    from    the   District    Court   of  the 
United  btates  for  the  Southern  District  of 
Illinois. 

For  the  history  and  facts  of  the  case,  see  the 
report  of  the  decision  of  this  court  on  the 
merits,  6  Wall.  521,  18  L.  ed.  935.  No  argu- 
ment was  made  on  the  motion. 

On  motion  of  Mr.  C.  Gushing,  in  behalf  of 
the  United  States. 

Mr.  Chief  Justice  Chase  deliyered  the  opin- 
ion of  the  court: 

This  is  a  petition  that  the  court  will  cause  to 
be  brought  before  it  the  record  and  proceedings 
in  a  cause  which  was  argued  and  disposed  of 
by  decree  at  the  last  term,  in  order  to  correct 
an  error  in  the  printed  transcript  of  the  record. 

To  make  the  allowance  of  the  prayer  of  the 
petitioners  available  to  them  through  the  cor- 
rection of  the  alleged  error,  it  would  be  neces- 
sary to  recall  the  mandate  sent  to  the  inferior 
court,  to  set  aside  the  decree  rendered  at  the 
last  term,  to  rehear  the  cause  and  make  a  new 
decree. 

This  cannot  be  done  without  reversing  the 
settled  and  uniform  practice  of  the  court,  and 
the  petition  must,  of  course,  be  denied. 


THE  UNITED  STATES,  ex  rel.  SAMUEL  0. 

V. 

MORGAN,  Plflf.  in  Err. 
EGBERT  GATES,  Town  Clerk  of  the  Town  of 

Beloit. 

(See  S.  C.  "Morgan  v.  Town  Clerk,"  7  Wall. 

61(K-613.) 

Circuit  court  may  command  town  clerk  to  levy 

town  tax. 

The  circuit  court  may  Issue  a  mandamus  to  com- 
pel a  town  clerk  in  Wisconsin  to  levy  a  tax  to  pay 
a  judgment  against  the  town,  there  being  a  statute 
of  that  State  authorising  him  to  levy  such  tax. 

[No.  118.] 
Argued  Feb.  23,  1869.    Decided  Mar.  22,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiff  in  er- 
ror: 

The  mandamus  may  be  issued  by  a  court  of 
tlic  United  States  to  an  officer  of  the  State. 
Knox  Co.  v.  Aspinwall,  24  How.-  376,  16  L.  ed. 
735. 

2.  It  is  submitted  that  this  mandamus  can- 
not be  granted,  because  the  individual  at  pres- 
ent holding  the  office  has  neglected  to  levy  a 
tax.  If  this  be  a  sound  objection,  it  amounts 
to  a  repeal  of  the  statute.  It  cannot  be  legally 
known  tliat  this  individual  officer  will  not  per- 
form this  duty,  until  the  time  for  the  perform- 
ance is  passed;  and  then  he  cannot  be  com- 
pelled to  do  so,  until  another  annual  assess- 
ment. In  the  meantime  the  town  will  do,  what 
tliey  did  in  this  instance,  elect  another  in- 
dividual who  cannot  be  compelled  for  the  same 
reason,  and  so  on  forever.  But  this  objection 
is  expressly  overruled  by  Soutter  v.  Madison, 
15  Wis.  37 ;  People  v.  Collins,  19  Wend.  56. 

3.  The  learned  district  judge,  holding  the 
court  below,  denied  this  mandamus,  upon  the 
ground  that,  inasmuch  as  th«  Act  under  which 
aoa 


the  bonds  were  issued,  provided  for  the  levying 
of  taxes  by  the  supervisors,  that  was  exclu- 
sive of  aH  other  remedies. 

But  it'  is  submitted  that  the  objection,  if  it 
could  ever  be  taken,  comes  too  late  after  judg- 
ment on  the  coupons  has  been  rendered.  If 
the  town  had  a  right  to  insist  that  the  bond- 
holder should  confine  himself  to  the  single 
remedy  provided  by  the  Act,  the  objection 
should  have  been  raised  when  the  bondholder 
sought  another  remedy  by  action  at  law.  It 
must  be  presumed  here,  that  the  objection  if 
made  was  overruled;  if  not  made,  it  was 
waived.  This  has  been  so  ruled  by  the  Su- 
preme Court  of  the  State  of  Wisconsin. 

In  Bushnell  v.  Gates,  22  Wis.  210,  in  Su- 
preme Court  of  the  State  of  Wisconsin,  the 
same  objection  was  made  and  was  overruled, 
and  the  mandamus  was  granted. 

Although  the  bondholder  had  a  right  under 
the  law  which  provided  for  the  issue  of  these 
bonds,  to  apply  to  the  court  for  a  mandamus 
against  the  Board  of  Supervisors  of  the  town, 
to  compel  taxation  upon  the  maturity  of  his 
coupons,  and  without  seeking  a  judgment,  he 
was  not  bound  to  this  course;  but  might,  as  he 
did  in  this  instance,  bring  suit  and  recover 
judgment  at  law.  This  is  supposed  to  be  set- 
tled by  the  fact  that  this  judgment  is  rendered. 
The  unfortunate  standing  in  the  stocks  was 
wholly  unable  to  believe  that  he  could  not  be 
put  there;  and  the  fact  that  this  judgment 
was  rendered  on  these  coupons,  is  regarded  as 
equally  conclusive  to  show  that  such  judgment 
can  be  rendered.  Bushnell  v.  Beloit,  10  Wis. 
195. 

When  the  judgment  is  rendered,  whether 
rightly  or  wrongly,  it  is  to  be  enforced;  and 
the  statute  has  provided  that  no  execution  shall 
issue  on  any  judgment  against  a  town;  but 
that  on  receiving  transcript,  affidavit,  etc.,  the 
clerk  shall  assess  a  tax  to  pay  the  judgment. 

The  objection  taken  by  the  learned  counsel 
opposed,  that  the  remedy  given  by  the  Act, 
the  levy  of  the  tax  by  the  Board  of  Supervisors, 
is  exclusive  of  all  other  remedies,  comes  too 
late.  It  should  have  been  interposed  when  the 
plaintiff  sought  another  remedy,  by  this  action 
at  law. 

The  plaintiff  has  fully  exhausted  his  remedy 
as  against  the  Board  of  Supervisors,  under  the 
Act  authorizing  the  issue  of  these  bonds;  and 
the  court  below  has  decided  that  on  the  state  of 
facts  shown  by  the  papers  in  this  case,  no  relief 
can  be  had  in  that  direction. 

The  fact  is,  the  bondholder  may  pursue  one 
of  three  courses,  to  recover  his  interest. 

1.  He  may  apply  to  the  court  on  the  maturity 
of  his  coupon,  without  obtaining  judgment, 
for  a  mandamus  to  compel  taxation  under  the 
Act. 

Com.  v.  Allegheny  Co.,  32  Pa.  218;  Com.  ▼. 
Pittsburg,  34  Pa.  496. 

2.  He  may  recover  judgment  on  his  coupons, 
and  then  apply  to  the  court,  using  his  judgment 
only  as  evidence  to  the  non-payment  of  his  in- 
terest, and  obtain  mandamus  to  compel  taxa- 
tion under  the  original  Act,  as  he  might  have 
done  without  obtaining  judgment. 

Soutter  v.  Madison,  15  Wis.  37;  Havemeyer 
V.  Mineral  Point,  22  Wis.  396;  Ward  v.  She- 
boygan Co.  not  reported. 

3.  He  may,  after  obtaining  judgment  at  la\v, 
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enforce  jadgment  by  his  execution  or  otherwise 
as  the  law  may  regulate  the  enforcement  of 
judgments,  without  regard  to  the  cause  of  ac- 
tion upon  which  it  was  rendered. 

These  various  proceedings  are  cumulative 
remedies,  and  the  party  may  pursue  either. 
Anderson  v.  Hooks,  9  Ala.  704. 

A  mortgagee  with  mortgage  containing  power 
of  sale,  may  excFcise  the  power,  or  waive  it 
and  go  into  equity  to  foreclose  his  mortgage. 
The  power  of  sale  is  an  additional  weapon  in 
the  hands  of  the  creditor,  not  a  shield  to  the 
debtor.  So  here  the  creditor  may  pursue  either 
or  all  these  remedies,  until  he  obtain  one 
satisfaction. 

Messrs.  H.  L.  Palmer  and  E.  0.  Ryan,  for 
defendant  in  error: 

The  mandamus  was  prayed  for  to  enforce  the 
collection  of  a  tax,  to  satisfy  a  Judgment  re- 
covered on  coupons  of  bonds  issued  under  the 
Act  of  Feb.  10,  1853. 

Under  that  Act,  $  3,  it  is  provided  that 
the  supervisors  shall  annually  levy  a  tax  to  pay 
the  interest  on  the  bonds  whenever  necessary. 

By  the  general  law  regulating  towns,  R.  S. 
ch.  15,  i  78,  this  is  the  mode  provided  for  the 
payment  of  judgments  against  towns.  An  ex- 
emplified copy  of  t^e  judgment,  with  an  affi- 
davit that  the  judgment  is  in  force  and  unpaid, 
is  to  be  filed  in  the  office  of  the  town  clerk; 
whereupon  it  is  the  duty  of  the  town  clerk  to 
aness  the  amount  on  the  next  town  assessment 
and  tax  roll,  in  a  separate  column,  and  the 
same  is  to  be  collected  like  other  taxes  and  paid 
to  the  proper  party.* 

This  latter  is  the  proceeding  which  the  re- 
lator has  seen  fit  to  take. 

His  proper  remedy  is  by  mandamus  to  the 
supervisors,  whose  duty  it  is  to  levy  the  tax 
under  the  Act  authorizing  the  issue  of  the 
bonds,  and  not  under  the  general  provisions  re- 
lating to  other  judgments.  This  has  been  so 
held  by  the  Supreme  Court  of  the  State,  and 
by  this  court. 

State  V.  Beloit,  20  Wis.  70;  Knox  Co.  v. 
Aspinwall,  24  How.  370,  10  L.  ed.  735;  Von 
Hoffman  v.  Quincv,  4  Wall.  535,  18  L.  ed.  403; 
Walkley  v.  Muscatine.  0  Wall.  481,  18  L.  ed.  930. 

This  is  not  a  case  of  altornative  remedies,  of 
which  the  relator  has  an  oloction.  lie  can  have 
but  one  pajrment  levied  by  one  tax,  once  as- 
sewed.  And  if  it  be  the  duty  of  the  supervisor 
to  le*^  the  tax,  it  cannot  be  the  duty  of  the 
clerk.  The  special  Act  providing  for  the  special 
tax  to  pay  these  special  liabilities,  to  be  levied 
by  the  supervisors,  takes  this  judgment  out  of 
the  general  Act,  providing  for  the  assessment 
of  a  tax  by  the  clerk,  to  pay  other  judgments 
•gainst  towns. 

And  this  view  is  perhaps  strengthened  by  the 
language  of  ch.  15,  K.  S.  Sec.  77  provides  that 
DO  execution  shall  issue  on  any  judgment 
against  a  town.  Sec.  78  provides  for  the  pay- 
ment of  any  judgment,  rendered  by  any  court 
of  this  SUte. 

And  the  relator  should  have  applied  in  the 
eourt  below  for  mandamus  a<^inst  the  super- 
▼isoTS,  and  not  against  the  clerk. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

On  the  0th  of  January,  1861,  the  plaintiff  in 
OTTor  reeo?«red  a  judgment  against  the  defend - 
7  Wall. 


ant  in  error  for  $1,640  damages,  and  for  costs. 
The  cause  of  action  was  overdue  interest  coupons 
attached  to  bonds  issued  by  the  town  of  Beloit 
in  payment  of  its  subscription  to  the  stock  of 
the  Racine,  Janesville  and  Mississippi  Railroad 
Company,  pursuant  to  chapter  12  of  the  local 
and  private  laws  of  Wisconsin,  passed  in  1853. 
The  plaintiff  in  error  instituted  the  proceedings 
in  the  court  below  to  obtain  a  writ  of  man- 
damus, directed  to  the  town  clerk  of  the  defend- 
ant, commanding  him  to  assess  the  amount 
necessary  to  pay  the  judgment  and  interest  upon 
the  taxable  property  of  the  town  and  to  place 
the  assessment  upon  the  next  assessment  and 
tax  roll  for  collection.  A  statute  of  Wisconsin, 
ch.  15,  i  77,  Rev.  Stat.  1858,  p.  186,  forbids  the 
issuing  of  an  execution  against  a  town,  and  ex- 
pressly prescribes  this  mode  of  procedure. 

Ample  authority  to  issue  the  writ  is  given  by 
the  statute.  The  proceedings  on  the  part  of  the 
plaintiff  in  error  are  in  all  things  in  strict  con- 
formity to  its  requirements.  The  power  of  the 
circuit  court  to  issue  writs  of  mandamus  to 
state  officers  in  proper  cases  is  no  longer  an 
open  question  in  this  court ;  and  it  has  been  re- 
l^eatedly  held  to  be  an  appropriate  remedy  in 
the  class  of  cases  to  which  the  one  lying  at  the 
^foundation  of  this  proceeding  belongs.  [*6z3 
Knox  Co.  V.  Aspinwall,  24  How.  376,  16  L.  ed. 
735;  Von  Hoffman  v.  Quincy,  4  Wall.  535,  18 
L.  ed.  403;  Riggs  v.  Johnson  Co.  6  Wall.  166,  18 
L.  ed.  768.  We  learn  from  the  record  that  the 
court  below  denied  the  writ  upon  the  ground 
that  the  statute  under  which  the  bonds  were 
issued,  provided  that  the  requisite  tax  should 
be  levied  by  the  supervisors  of  the  town,  and 
that  this  remedy  was  exclusive  of  all  others. 
There  are  several  obvious  answers  to  this  view 
of  the  subject.  We  deem  it  sufficient  to  advert 
to  one  of  them.  In  the  case  of  Bushnell  v. 
Gates,  22  Wis.  210,  this  precise  question,  arising 
imder  the  same  circumstances,  came  before  the 
Supreme  Court  of  Wisconsin.  It  was  held  that 
the  objection  was  untenable,  that  the  statute 
authorizing  the  writ  to  go  against  the  town 
clerk  applied  to  the  case,  and  that  it  was  con- 
clusive. If  there  could  otherwise  have  been  any 
doubt  upon  the  question,  this  determination  by 
the  highest  court  of  the  State  giving  a  construc- 
tion to  the  statute  under  consideration,  is  un- 
answerable. We  need  not  further  consider  the 
subject. 

The  judgment  below  is  reversed.  A  mandate 
will  be  sent  to  the  Circuit  Court  directing  that 
an  order  be  entered  in  the  case  in  conformity 
with  this  opinion. 


SAMUEL  C.  MORGAN,  Appt., 

V. 

THE   TOWN   OF   BELOIT   and   The  City  of 

Beloit. 

(See  S.  C.  7  Wall.  613-619.) 

Bill  in  equity  against  city  and  town — remedy  to 
tax,    how    enforced. 

A  bill  in  equity  will  lie  to  compel  a  city  nnd 
rown  to  pay  a  ludf^nent  which  they  are  bound  to 
pay   In   proportion    to   their   taxable   property. 

The  remedy  to  tax  for  the  pnyroeot  of  the  Judg- 
ment may  be  enforr<»d   In  f<|iilty. 

[No.  281.] 
Argued  Feb.  23,  1860.      Decided  Mar.  22,  1869. 
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Supreme  Coubt  or  the  United  States. 


Deo.  Tebm, 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Wis- 
consin. 

The  bill  in  this  case  was  filed  in  the  court 
below,  hj  the  appellant,  to  enforce  payment  of 
a  number  of  judgments  at  law  previously  ob- 
tained by  him  against  the  defendants,  on  cer- 
tain bonds,  issued  by  the  Town  of  Beloit  on  a 
•ubsoription  to  the  stock  of  a  certain  railroad 
compuny.  The  bill  contained  only  a  prayer  for 
general  relief.  The  defendants  demurred.  The 
court  sustained  the  demurrer  and  dismissed  the 
bill.  Whereupon  the  complainant  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court: 

Mr.  Matt.  H.  Carpenter,  for  appellant: 

1.  The  complainant,  the  -holder  of  these  bonds, 
was  clearly  entitled  to  some  remedy  against  the 
City  for  its  proportion  of  the  sum  secured  there- 
by, and  the  question  is:  what  was  the  appro- 
priate remedy? 

In  Goodhue  v.  Beloit,  21  Wis.  636,  the  Su- 
preme Court  of  Wisconsin  held,  under  a  similar 
provision  of  the  same  charter,  that  a  joint  ac- 
tion at  law  could  not  be  maintained  against 
the  Town  and  City.  The  court,  however,  very 
strongly  intimate  that  a  suit  in  equity  again?it 
both  Town  and  City  might  be  maintained. 

It  is  believed  that  no  action  at  law  can  be 
maintained  against  the  City  on  these  bonds. 
To  such  an  action  the  plea  of  non  est  factum  by 
the  City  would  be  true  in  fact  and  fatal  in  law. 
If  any  action  at  law  could  be  maintained 
against  the  City,  it  would  be  debt  founded  on 
the  statute.  But  then  tliere  would  be  the  diffi- 
culty of  settling,  as  between  the  City  and  the 
Town,  the  proportion  which  each  ought  to  pay 
in  an  action  where  the  Town  was  not  a  party. 
Tliis  consideration  alone,  it  is  submitted,  gives 
a  court  of  equity  jurisdiction.  There  must  be 
a  decree  as  between  the  Town  and  City,  fixing 
their  respective  proportion  of  the  indebtedni'^A, 
iHjfore  a  decree  can  be  rendered  against  the 
City.  Hence,  a  court  of  equity  is  the  only 
tribunal  that  can  render  complete  justice  be- 
twt>en  all  the  parties. 

Again ;  if  the  Town  were  compelled  to  pay 
tlie  whole  debt,  it  would  be  entitled  to  an  action 
against  the  City  for  the  proportion  which  the 
City  ought  to  pay.  Circuity  of  action  i«, 
Miorefore,  avoided  by  maintnining  a  suit  in 
equity  against  both.  The  charter  binds  the 
City  to  pay,  not  a  certain  sum  of  money,  nor  an 
ascertained  nor  specified  proportion  of  the 
bonds,  but  a  proportion  to  be  ascertained  by 
extrinsic  facts  and  evidence;  and  the  Town  is 
interested  in  the  question  of  the  amount  to  be 
recovered  against  the  City.  The  Town  should, 
therefore,  iS  a  party  to  the  proceeding,  which 
it  can  only  be  in  a  court  of  equity. 

By  tne  law  of  Virginia  and  Kentucky,  an 
indorsee  cannot  maintain  an  action  at  law 
against  a  remote  indorser;  but  this  court  has 
held  that,  for  that  reason,  he  might  have  suit 
in  equity.  The  principle  decided  is,  "Equitj' 
will  make  that  party  immediately  liable,  who 
is  ultimately  liable  at  law." 

Riddle  v.  Mandeville,  5  Cranch,  322;  Bank 
U.  S.  v.  Weisiger,  2  Pet.  331. 

This  principle  justifies  the  bill  in  this  case. 

2.  That  this  claim  has  been  reduced  to  judg- 
ment  against   the   Town,    is   no   objection   to 
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proper  proceedings  against  the  City.  It  is  only 
in  tne  case  of  joint  contractors,  that  a  judgment 
against  one  merges  the  contract  as  to  the  other. 

3.  The  bill  contains  a  prayer  for  general  re- 
lief, and  that  is  sufficient.  Under  such  prayer, 
the  court  will  grant  the  ordinary  equitable  re- 
lief to  which  the  complainant  is  entitled  upon 
the  facts  stated  in  the  bill.  This  was  held  by 
this  court  in  December  Term,  1850,  subsequent 
to  the  rule  upon  which  the  defendants*  counsel 
rely.    Tayloe  v.  Bait.  Ins.  Co.,  9  How.  300. 

Messrs.  H.  L.  Palmer  and  E.  6.  Ryaiit  for 
appellees : 

The  omission  of  any  prayer  for  special  relief 
is  fatal  to  this  bill.  Were  it  not  for  this  ap- 
peal, we  should  suppose  the  omission  to  be  a 
clerical  mistake. 

There  are,  indeed,  a  few  cases  holding  the 
dangerous  and  inconvenient  rule,  that  a  prayer 
for  general  relief  is  sufficient;  and  that  the 
special  relief  may  be  prayed  for  at  the  bar  on 
hearing.  But  -even  under  that  rule,  the  bill 
must  indicate  by  its  frame  the  special  relief 
sought,  which  this  bill  does  not. 

Is  this  bill  framed  for  a  declaratory  decree 
of  the  proportions  in  which  the  judgments 
should  be  paid  by  the  City  and  Town,  leaving 
the  plaintiff  to  his  mandamus,  to  enforce  a  tax 
accordingly?  Or  is  the  bill  framed  for  a  de- 
cree awarding  execution  against  the  defend- 
ants? Or  is  the  bill  a  confession  that  our  plea 
in  abatement,  of  the  non-joinder  of  the  City  in 
the  actions  at  law,  was  well  taken  and  an  effort 
to  establish  the  liability  of  the  City,  after 
judgment  at  law,  by  decree  in  equity  ? 

VVe  do  not  'know.  A  pleader  who  frames 
his  bill,  with  a  prayer  for  general  relief  only, 
even  when  permitted,  does  a  bold  act,  and  is 
bound  to  do  it  skillfully. 

But  this  court  has  wisely  abrogated  the  rule 
that  a  bill  may  be  framed  with  the  prayer  for 
general  relief  only.  Rule  21  given  by  this 
court  to  the  Federal  Courts  of  Equity,  which  is 
also  Rule  21  in  order,  of  the  court  below,  pro- 
vides that  "Tlie  prayer  of  the  bill  shall  ask  the 
special  relief  to  which  the  plaintiff  supposes 
himself  entitled,  and  also  shall  contain  a 
prayer  for  general  relief." 

Had  the  bill  prayed  any  special  relief  pi?rt.i- 
nent  to  the  case  made  by  the  bill,  the  court 
mii(lit  have  granted  any  cognate  relief,  under 
the  prayer  for  general  relief.  But  under  the 
prayer  for  general  relief  noly,  this  court  under 
its  most  judicious  rule,  can  grant  no  relief 
whatever.  The  prayer  for  general  relief  must 
be  accompanied  by  a  prayer  for  special  relief. 
A  prayer  for  general  relief  only,  is,  under,  the 
rule,  no  prayer  at  all. 

And  this  bill  stands  as  a  bill  without  any 
prayer,  except  the  prayer  for  process  and  is 
clearly  demurrable. 

We  refer,  if  reference  be  necessary  on  this 
subject,  to  Story,  Bq.  PI.  i§  42,  463. 

Mr.  Justice  Swajme  delivered  the  opinion 
of  the  court: 

The  bill  of  the  appellant  presents  the  follow- 
ing case:  In  the  year  1853,  the  Legislature  of 
Wisconsin,  by  an  Act  duly  passed,  authorized 
the  Town  of  Beloit  to  subscribe  for  $100,000  of 
the  stock  of  a  railroad  company  authorized  to 
construct  a  railroad  from  the  City  of  Racine 
to  the  Village  of  Beloit,  and  to  make  pavmont 
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In  its  bonds  to  be  issued  for  that  purpose.  The 
bonds  were  accordingly  issued.  A  portion  of 
them  came  into  the  hands  of  the  appellant,  and 
he  recorered  upon  them  the  several  judgments 
at  law  described  in  the  bill.  These  iudgments 
are  all  in  full  force  and  unsatisiiea.  By  an 
Act  of  the  Legislature,  passed  in  1856,  the  City 
of  Beloit  was  created.  It  embraces  a  part  of 
the  territory  which  before  constituted  the  Town 
of  Beloit.     This  Act  provides: 

"That  all  principal  and  interest  upon  all 
bonds  which  have  heretofore  been  issued  by  the 
Town  of  Beloit  for  railroad  stock  or  other  pur- 
poses, shall  be  paid,  whep  the  same  or  any 
portion  thereof  shall  fall  due,  by  the  City  and 
Town  of  Beloit,  in  the  same  proportions  as  if 
the  said  City  and  Town  were  not  dissolved." 

This  provision  was  re-enacted  in  1857. 

It  is  averred  that  the  City  and  Town  ought 
respectively  to  pay  the  proportions  set  forth — 
of  the  judgments — with  interest  from  their  sev- 
eral dates.  The  prayer  is  for  general  relief. 
The  appellee  demurred.  The  court  sustained 
the  demurrer,  and  dismissed  the  bill.  Tliis 
appeal  was  thereupon  taken. 

The  two  corporations  are  as  separate  and  dis- 
tinct as  if  the  territories  they  embrace,  respec- 
tively, had  never  been  united.  It  is  obvious 
that,  without  a  legislative  provision  to  that  ef- 
fect, the  City  would  not  be  ansiyerable  at  law 
for  the  debts  of  the  Town,  incurred  before  the 
6i8*]  former  was  created.  Whether,  'but  for 
the  statute,  the  City  there  would  have  been 
chargeable  in  equity,  it  is  not  necessary  to  con- 
sider. The  statute  is  conclusive  as  to  a  lia- 
bilityy  to  be  enforced  in  some  form  of  procedure. 
The  only  question  before  us  is,  whether  there  is 
a  remedy  in  equity.  It  may  be,  as  suggested  by 
the  counsel  for  the  appellant,  that  an  action 
vould  lie  upon  the  statute.  It  is  also  possible 
that  a  proper  case  for  a  writ  of  mandamus 
might  be  made.  But  these  inquiries  are  only 
material  as  bearing  upon  the  question  whether 
there  is  an  adequate  remedy  at  law.  If  so,  a 
suit  in  equity  cannot  be  maintained.  To  have 
this  effect,  the  remedy  at  law  ''must  be  as  plain, 
adequate  and  complete,"  and  "as  practical  and 
efficient  to  the  ends  of  justice,  and  to  its  prompt 
administration,  as  the  remedy  in  equity."  3 
Pet.  215.  When  the  remedy  at  law  is  of  this 
character,  the  party  seeking  redress  must  pur- 
ine it.  In  such  cases  the  adverse  party  has  a 
constitutional  right  to  a  trial  by  jur^.  19  How. 
278,  15  L.  ed.  635.  The  obiection  is  rmirded 
as  jurisdictional,  and  may  be  enforced  by  the 
court  sua  sponte,  though  not  raised  by  the 
pleadings,  nor  suggested  b^  counsel.  5  Pet. 
496,  2  How.  383.  The  provision  upon  the  sub- 
ject in  the  '16th  section  of  the  Judiciary  Act 
of  1789,  was  only  declaratory  of  the  pre-exist- 
ing rule. 

In  the  case  before  us,  the  adjustment  of  the 
amount  to  be  paid  by  the  City  will  depend 
upon  accounts  and  computations  founded  u^n 
the  proper  assessment  rolls.  In  order  to  bind 
the  Town,  it  is  necessary  that  it  should  be  made 
a  par^.  This  cannot  be  done  in  proceedings 
at  law.  If  the  Town  should  be  compelled  to 
pay  the  entire  amount,  the  right  is  given  by 
the  statute  to  recover  back  the  proportion  for 
whidi  the  City  is  liable.  This  would  involve 
circuity  of  litigation.  The  remedy  at  law  la, 
therefore,  neither  plain  nor  adequate. 
7  Wall. 


The  question,  whether  a  bill  in  equity  will  lie, 
is  disembarrassed  of  this  objection. 

The  authority  to  tax  for  the  payment  of  mu- 
nicipal liabilities  *in  cases  like  this,  is  in  [*619 
the  nature  of  a  trust.  Von  Hoffman  y.  Quincy, 
4  Wall,  555,  18  L.  ed.  410.  The  jurisdiction  of 
a  court  of  equity  to  interfere  in  all  cases  in- 
Tolvini;  such  an  ingredient^  is  too  clear  to  re- 
quire any  citation  of  authorities.  It  rests  upon 
an  elementary  principle  of  equity  jurisprudence. 

"The  power  is  reserved  to  a  court  of  equity 
to  act  upon  a  principle  often  above  mentioned, 
namely:  that  whenever  there  is  a  right  it  ought 
to  be  made  effectual."  1  Kaime,  Prin.  Eo.  3. 
Where  there  is  a  right  which  the  common  Jaw, 
from  any  imperfection,  cannot  enforce,  it  is  the 
province  and  duty  of  a  court  of  equity  to  supply 
the  defect  and  furnish  the  remedy.  Quick  v. 
Stuyvesant,  2  Paige,  92. 

The  decree  is  reversed.  A  mandate  will  be 
sent  to  the  circuit  court  directing  that  the  de- 
murrer be  overruled,  and  the  cause  proceeded  in 
according  to  the  principles  of  equity  and  tht 
rules  of  equity  practice. 


THE  TOWN  OF  BELOIT,  Appt, 

v. 

SAMUEL  C.  MORGAN. 

(See  S.  G.  7  Wall.  619-624.) 

Town  cannot  compel  surrender  of  town  bonds 
after  a  judgment  at  law  sustaining  them — 
state  statute. 

After  a  Judgment  at  law  has  conclasiyely  estab- 
lished the  yalldity  of  town  bonds,  a  suit  In  equity 
cannot  be  maintained  by  the  town  to  compel  their 
surrender. 

Where  a  state  statute  distinctly  affirms  that  the 
bonds  shall  be  paid,  that  is  a  fatal  objection  to  a 
bill  to  compel  tneir  surrender. 

[No.  281.] 
Argued  Feb.  23,  1869.        Decided  Mar.  22, 1869. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 
Messrs.   H.   L.   Palmer  and  E.   G.   Ryan,   for 
appellant: 

The  bonds  in  question  were  not  an  execution 
of  the  authority  granted  by  the  Act  of  Feb.  10, 
1853,  but  were  executed  by  the  officers  of  the 
Town  without  authority  of  law. 

Notwithstanding  the  leaning  of  this  court  to 
overrule  objections  to  the  validity  of  municipal 
bonds,  we  believe  it  has  never  been  doubted 
here,  that  there  must  be  specific  legislative  au- 
thority to  give  validity  to  such  l^nds.  That 
was  the  very  point  decided  in  Aspinwall  v. 
Daviess  Co.  22  How.  364,  16  L.  ed.  296,  and  is 
recognized  in  Knox  Co.  v.  Aspinwall,  21  How. 
539, 16  L.  ed.  208,  and  in  all  subsequent  decisions 
of  the  court  upon  the  subject,  especially  in 
Thompson  v.  Lee  Co.  3  Wall.  327,  18  L.  ed.  177. 

The  bonds  are  void  for  usury  under  the  pro- 
visions of  ch.  172,  of  1851,  limrting  the  rate  of 
interest. 

The  bonds  carry  on  their  face  adequate  notice 
of  their  invalidity. 

NOTK. — Statutes  legalising  or  validating  muolcl- 
pal  bonds    see  note,  27  L.U.A.  697. 
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The  bonds  were  Issued  without  valid  consid- 
eration. 

Ko  subsequent  Act  of  the  Legislature  ratified 
these  bonds. 

The  Acts  relied  on  bj  the  defendant  as  a 
ratification,  are  Acts  incorporating  the  City  of 
Beloit,  out  of  the  old  Town  of  Beloit,  and 
amending  the  charter. 

Private  Laws,  1856,  991 ;  Private  Laws,  1867, 
437. 

It  is  very  certain  that  the  Legislature  could 
have  had  no  intention,  by  this  provision,  to 
legalize  the  unauthorized  issue  of  tne  bonds,  nor 
to  ratify  the  bonds. 

We  submit  that  a  statute  cannot  operate  as  a 
ratification  of  a  void  contract,  without  assent 
of  both  parties.  It  is  for  the  Legislature  to 
authorize  the  contract;  but  it  is  for  the  parties 
to  contract.  If  a  legislative  Act  could  operate 
as  a  ratification,  making  valid  what  was  before 
void,  it  is  the  Legislature  which  makes  the 
contract,  not  the  parties.  This  point  is  very 
elaborately  settled  by  the  Supreme  Court  of 
Wisconsin,  in  Hasbrouck  v.  Milwaukee,  13 
Wis.  37. 

We  are  not  unaware  of  decisions  in  this 
court,  giving  effect  to  retrospective  statutes. 

Satterlee  v.  Matthewson,  2  Pet.  380 ;  Watson  v. 
Mercer,  8  Pet.  88;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  were  all  writs  of  error 
to  state  courts,  in  which  this  could  and  did  only 
decide  that  there  was  nothing  in  retrospective 
state  legislation,  in  civil  matters,  in  conflict 
with  the  Constitution  or  authority  of  the 
United  States. 

Wilkinson  v.  Leland,  2  Pet.  627,  and  Leland  v. 
Wilkinson,  10  Pet.  294,  are  repetitions  in  this 
court  of  the  same  kind  of  case. 

In  Thompson  v.  Lee  Co.,  above  cited,  an  Act 
was  passed  by  the  Legislature  of  Iowa,  "Lejo^al- 
izing  the  issue  of  county,  city  and  town  corpo- 
ration bonds,  in  the  counties  of  Lee  and  Davis/' 
and  providing  that  "the  bonds  issued,  etc.,  shall 
be  a  valid  lien  upon  the  taxable  property  of  said 
county."  After,  not  before,  the  passage  of  this 
curative  Act,  the  bonds  in  suit  were  issued. 

The  original  authority  of  law  had  been  con- 
ditional on  an  election,  held  to  have  been  ir- 
regular; and  to  cure  that,  the  Legislature, 
which  might  have  given  the  authority  to  issue 
the  bonds  without  election,  gave  a  new  author- 
ity to  issue  them  notwithstanding  the  irre^- 
larity  of  the  election ;  and  under  that  authority 
the  bonds  were  issued. 

This  was  held  to  be  a  ratification,  not,  as  we 
understand  it,  of  the  bonds,  but  of  the  author- 
ity. 

It  is  submitted  that  here  was  nothing  to  rat- 
ify ;  no  ratification  intended  or  expressed  by  the 
Legislature;  no  assent  nor  ratification  by  the 
parties;  no  salvation  of  these  bonds  by  legisla- 
tive confirmation. 

The  proofs  disclose  no  act  of  the  Town,  nor 
of  its  officers,  which  operates  as  a  ratification. 

Our  case  is  not  precluded  by  any  previous 
adjudication.  Bushnell  v.  Beloit,  10  Wis.  195, 
was  relied  on  in  the  court  below  as  conclusive  of 
tiie  yalidity  of  these  bonds.  An  examination 
of  that  case  will  show  that  it  turned  on  en- 
tirely different  points,  and  that  no  single  ques- 
tion here  argued  was  disposed  of  by  the  court. 
The  points  which  we  make  are  open  questions ; 
and  it  is  not  deemed  necessary  to  argue  Uiat 
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the  judgment  by  default  pleaded  in  the  answer 
as  an  estoppel,  has  no  such  effect. 
Mr.  M.  K,  Carpenter,  for  appellee. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

The  bonds  and  coupons  to  which  this  litiga- 
tion relates  were  issued  under  the  same  statute 
of  Wisconsin,  and  for  the  same  purpose,  as  those 
involved  in  the  preceding  case,  just  decided. 
The  object  of  the  bill  is  to  enjoin  the  appellee 
from  proceeding  in  the  suits  at  law  which  he 
has  instituted  upon  a  part  of  the  securities  in 
his  hands ;  and  to  have  those  and  all  others  be- 
longing to  him,  delivered  up  and  canceled.  The 
court  below  heard  and  dismissed  the  case.  It 
is  brought  here  by  this  appeal  for  re-examina- 
tion. 

Numerous  objections  have  been  made  to  the 
validity  of  the  bonds. 

The  argument  on  both  sides  has  been  learned 
and  elaborate.  The  view  which  we  have  taken 
of  the  case  will  render  it  necessary  to  consider 
but  two  of  the  points  to  which  our  attention  has 
been  called. 

I.  On  the  9th  of  January,  1861,  the  appellee 
recovered  a  judgment  at  law  against  the  appel- 
lant upon  another  portion  of  these  securities — 
though  not  the  same  with  those  in  question  in 
this  case.  The  parties  were  identical,  and  the 
title  involved  was  the  same.  All  the  objections 
taken  in  this  *case  might  have  been  taken  [*6aa 
in  that.  The  judgment  of  the  court  could  have 
been  invoked  upon  each  of  them,  and  if  it  were 
adverse  to  the  appellant,  he  might  have  brought 
the  decision  here  by  a  writ  of  error  for  review. 
The  court  had  full  jurisdiction  over  the  parties 
and  the  subject.  Under  such  circumstances,  a 
judgment  is  conclusive,  not  only  as  to  the  res 
of  that  case,  but  as  to  all  further  litigation  be- 
tween same  parUes  touching  the  same  subject- 
matter,  though  the  res  itself  may  be  different. 

An  apt  illustration  of  this  principle  is  found 
in  Gardner  v.  Buckbee,  3  Cow.  120.  Gardner 
bought  a  vessel  from  Buckbee,  and  gave  two 
notes  for  the  purchase  money.  Buckbee  sued 
him  upon  one  of  the  notes  in  the  Marine 
Court.  Gardner  set  up  as  a  defense,  fraud  in 
the  sale  and  a  want  of  consideration.  A  ver- 
dict and  judgment  were  rendered  in  his  favor. 
In  a  suit  upon  the  other  note,  in  the  Common 
Pleas  of  the  City  of  New  York,  the  judg- 
ment in  the  Marine  Court  was  held  to  be  an 
estoppel  upon  the  subject  of  fraud  in  the  sale. 
Bouchaud  v.  Dias,  3  Den.  238;  Doty  v.  Brown,  4 
N.  Y.  71,  and  Babcock  v.  Camp,  12  Ohio  St.  11, 
are  to  the  same  effect  and  equally  cogent. 
Such  has  been  the  rule  of  the  common  law  from 
an  early  period  of  its  history  down  to  the 
present  time.  Ferrar's  Case,  6  Co.  8;  Hit<ihen 
V.  Campbell,  2  W.  Bl.  831;  Duchess  of  King- 
ston's Case,  2  Sm,  L.  Cases,  650;  Aurora  v. 
West,  ante,  42;  see,  also  Birckhetid  v.  Brown,  6 
Sundf.  S.  C.  136.  But  the  principle  reaches 
further.  It  extends  not  only  to  the  questions 
of  fact  and  of  law,  which  were  decided  in  the 
former  suit,  but  also  to  the  grounds  of  recovery 
or  defense  which  might  have  been,  but  were 
not,  presented. 

In  Henderson  v.  Henderson,  1  Hare,  115,  the 
Vice  Chancellor  said:  "In  trying  this  question, 
I  believe  I  state  the  rule  of  the  court  correctly, 
that  where  a  eiven  matter  becomes  the  subject 
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of  litigation  in,  and  of  adjudication  by,  a  court 
of  competent  jurisdiction,  the  court  requires 
the  parties  to  bring  forward  their  whole  case, 
and  will  not,  except  under  special  *cir-  [*633 
comstances,  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  a  matter 
which  might  have  been  brought  forward  as  a 
part  of  the  subject  in  contest,  but  which  was 
not  brought  forward,  only  because  they  have, 
from  negligence,  inadvertence,  or  even  accident, 
omitted  a  part  of  their  case.  The  plea  of  res 
Judicata  applies,  except  in  special  cases,  not 
only  to  the  points  upon  which  the  court  was 
required  by  tne  parties  to  form  an  opinion  and 
pronounce  a  judgment,  but  to  every  point  which 
properly  belong»l  to  the  subject  of  litigation, 
and  which  the  parties,  exercising  reasonable 
diligence,  might  have  brought  forward  at  the 
time." 

A  party  can  no  more  split  up  defenses  than 
indivisible  demands,  and  present  them  by  piece- 
meal in  successive  suits  growing  out  of  the 
same  transaction.  Brandernagle  v.  Cocks,  19 
Wend.  207.  The  judgment  at  law  established 
eonduaively  the  original  validity  of  the  securi- 
ties described  in  the  bill  and  the  liability  of  the 
Town  to  pay  them.  Nothing  is  disclosed  in  the 
ease  whicn  affects  this  condition  of  things. 

II.  The  Citv  of  Beloit  was  chartered  by  the 
Lq^lature  of  Wisconsin  in  1856.  It  embraces 
a  part  of  the  territory  which  previously  be- 
longed to  the  Town  of  keloit.  In  the  17th  sec- 
tion of  the  charter  it  is  enacted  that  "All  prin- 
cipal and  interest  upon  all  bonds  which  have 
hu-etofore  been  issued  by  the  Town  of  Beloit 
for  railroad  stock  or  other  purposes,  when  the 
tame  or  any  portion  thereof  shall  fall  due.  shall 
be  paid  by  the  City  and  Town  of  Beloit  in  the 
tame  proportions  as  if  said  Town  and  City 
were  not  dissolved,"  etc. 

This  provision  was  re-enacted  in  1857  in  an 
Act  amending  the  charter  of  the  City.  No 
bonds  were  issued  in  payment  for  railroad 
stock  but  those  to  a  part  of  which  this  contro- 
versy relates.  The  language  used  by  the  Legis- 
lature is  clear  and  explicit.  No  gloss  can 
raise  a  doubt  as  to  its  meaning.  It  distinctly 
affirms,  and  the  affirmation  is  repeated,  that  the 
bonds  shall  be  paid. 

The  only  point  to  be  considered  is  the  effect 
634*]  of  this  provision.  *That  is  not  an  open 
question  in  this  court.  Whenever  it  has  been 
presented,  the  ruling  has  been  that,  in  cases  of 
bonds  issued  by  municipal  corporations,  under 
a  statute  upon  the  subject,  ratification  by  the 
Legislature  is  in  all  respects  equivalent  to 
original  authority,  and  cures  all  defects  of 
power  if  such  defects  existed,  and  all  irregu- 
Uritiea  in  its  execution.    Gelpcke  v.  Dubuque, 

1  Wall.  220,  18  L.  ed.  630;  Thompson  v.  Lee 
Co.  3  Wall.  327,  18  L.  ed.  177.  The  same  prin- 
ciple has  been  applied  in  the  courts  of  the 
States.  Wilson  v.  Hardesty,  1  Md.  Ch.  Dec.  66 ; 
Shaw  V.  Norfolk  Co.  R.  Co.  5  Gray,  180.  This 
eoort  haa  repeatedly  recognized  the  validity  of 
private  and  curative  statutes,  and  given  them 
full  effect,  where  the  interests  of  private  indi- 
viduals were  alone  concerned,  and  were  largely 
involved  and  affected.    Satterlee  v.  Matthewson, 

2  Pet.  380;  Wilkinson  v.  Leland,  2  Pet.  627; 
Leland  v.  Wilkinson,  10  Pet.  204;  Watson  v. 
Mercer,  8  Pet.  88;  Charles  River  Bridge  v.  War- 
7  Wall. 


ren  Bridge,  11  Pet.  420;  Stanly  ▼.  Colt,  5 
Wall.  119,  18  L.  ed.  502;  Croxall  v.  Shererd, 
5  Wall.  268,  18  L.  ed.  572.  The  earlier  and 
more  important  of  these  authorities  are  so  well 
known  to  the  profession,  and  are  so  often  re- 
ferred to,  that  it  would  be  wasto  of  time  to 
comment  upon  them.  We  hold  this  objection 
also  fatal  to  the  appellant's  case. 

Several  other  important  propositions  have 
been  discussed  by  the  learned  counsel  for  the 
appellee.  They  have  not  been  considered,  and 
we  express  no  opinion  in  regard  to  them. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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•WILLIAM  WARD  and  Francis 
X.  Ward,  Plffs.  in  Err., 

V. 

FRANCIS  L.  SMITH. 
(See  S.  C.  7  Wall.  447-463.) 


Effect  of  designation  of  place  of  payment  in 
bond — ^tonder  at  place — bank,  when  agent  for 
collection — authority  of  agent  to  receive  cur- 
rency in  payment — bank  notes,  when  not  good 
tender — bonds  due  enemv,  when  draw  inter- 
est— interest  between  alien  enemies. 


The  designation  of  a  place  of  payment  In  a  bond 
imports  a  stipulation  that  its  holder  should  have 
it  at  such  place  when  due,  to  receive  payment,  and 
that  the  obligors  would  produce  there  the  funds 
to  pay  it. 

If  the  instrument  be  not  lodged  there,  and  the 
obligor  is  there  at  its  maturity,  with  the  necessary 
funds  to  pay  it,  he  cannot  be  made  responsible  for 
any  future  costs  of  suit  or  interest. 

When  the  instrument  is  lodged  with  a  bank  for 
collection,  the  banlc  becomes  the  agent  of  the  payee 
or  obligee  to  receive  payment. 

Without  special  authority,  an  agent  can  only  re- 
ceive payment  of  the  debt  due  nis  principal  in 
the  legal  currency  of  the  country,  or  in  bills  which 
pass  as  money  at  their  par  value. 

A  bank  is  not  agent  of  the  payee  for  collection 
of  bonds  not  deposited  with  it,  although  payable 
there. 

Bank-notes  not  current  at  their  par  value,  nor 
redeemable  on  presentation,  are  not  a  good  tender 
to  principal  or  agent,  whether  they  are  objected  to 
at  the  time  or  not. 

A  collecting  agent  can  receive  for  the  debt  of  his 
principal  only  legal  tender,  or  money  which  passes 
at  par. 

Bonds  drew  Interest  pending  the  civil  war  when 
the  princioal  debtor  resided  within  the  lines  of  the 
Union  forces,  and  the  bonds  were  there  payable, 
although  the  creditor  was  within  the  Confederate 
lines. 

The  rule  that  interest  is  not  recoverable  on 
debts  between  alien  enemies  can  only  applv  when 
the  money  Is  to  be  paid  to  the  belligerent  directly. 

[No.  117.] 
Argued  Mar.  19,  1869.       Decided  Mar.  29,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
This  action  was  brought  in  the  court  below, 
by    the    defendant    in    error,    to    recover    the 

Note. — Suspension  of  interest  during  war. 

A  prohibition  of  all  intercourse  with  an  enemy 
during  a  war,  furnishes  a  just  reason  for  the 
abatement  of  interest  on  debts  due  to  subjects  of 
the  belligerent  Conn.  v.  Penn.  Pet.  C.  C.  406; 
.Tackson  Ins.  Co.  v.  Stewart,  6  Am.  L.  Reg.  N.  S. 
732 :  Begler  v.  Waller,  3  Am.  L.  T.  Rep.  157. 

This  rule  does  not  apply  where  creditor  remains 
in  debtor's  country  during  war  or  has  an  agent 
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SuPBEHK  Court  of  the  United  States. 


Deo.  Tbbic. 


amount  alleged  to  be  due  upon  certain  bonds. 
The  trial  below  having  resulted  in  a  yerdict 
and  judgment  for  $14,310,  with  costs,  in  favor 
of  the  plaintiff,  the  defendants  sued  out  this 
writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Arthur  6.  Brown  and  F.  W.  Brune, 
for  plaintiffs   in   error: 

1.  When  securities  are  left  with  a  bank  for 
colection,  the  bank  is,  ipso  facto,  made  the 
agent  of  the  payee,  to  receive  payment  thereof. 
It  is  the  a^ent  of  the  payee,  not  of  the  payer. 

Grant,  Bank.,  2,  3,  4;  Dunl.  Paley,  Agt.,  91, 
and  notes;  Pars.  Merc.  L.  144;  Marine  Bk.  v. 
Fulton  Bk.  2  Wall.  252,  17  L.  ed.  785;  Marine 
Bank  v.  Rushroore,  28  III.  463 ;  Smith  v.  Essex 
Co.  Bk.  22  Barb.  627;  Bk.  of  Wash.  v.  Triplett, 
1  Pet.  25;  App.  to  Rowe  v.  Young,  2  Brod.  & 
B.  184;  6  Eng.  Com.  L.  165;  Best,  J.,  in  Fitter 
y.  Beckley,  2  Watts  &  S.  458. 

2.  The  bank  may  release  the  payer  by  receiv- 
ing payment  in  gold,  silver,  copper,  drafts,  or 
checks  on  other  banks,  or  private  bankers,  bank 
notes  of  its  own  or  other  oanks,  circulating  at 
or  below  par.  ' 

It  matters  not  what  may  be  the  particular 
kind  or  forms  of  money  accepted  by  the  bank; 
its  relation  of  agent  towards  its  principal  and 
the  debtor  ceases,  the  moment  the  funds  so  re- 
ceived are  mingled  with  its  own  funds  and 
credit  is  given  on  its  books  for  the  amount  so 
collected  as  cash. 

The  relationship  of  debtor  and  creditor  from 
that  moment  subsists  between  the  bank  and  its 
former  principal,  and  the  bank  is  liable  for  the 
whole  amount  so  credited. 

Edw.  Bail.  66;  Story,  Bail.  §  88;  Pars. 
Merc.  L.  144;  Wallace  v.  McConnell,  13  Pet. 
136,  150 ;  Bk.  of  U.  S.  v.  Bk.  of  Ga.  10  Wheat 
333;  Levy  v.  Bk.  of  U.  S.  4  Dall.  234;  Marine 
Bk.  v.  Bimey,  28  111.  90;  Marine  Bk.  v.  Rush- 
more,  28  111.  463;  Tinkham  v.  Heyworth,  31 
111.  522:  Robison  v.  Beall,  26  Ga.  17;  Marine 
Bk.  V.  Fulton  Bk.  supra;  Lowrey  v.  Murrell,  2 
Port.  280;  Honore  v.  Colmesnil,  1  J.  J.  Marsh. 
506,  523;  Bk.  of  Northern  Liberties  v.  Jones, 
42  Pa.  537. 

3.  It  was  stipulated  in  the  bonds,  that  they 
should  be  payable  at  thfe  Farmers'  Bank;  and 
it  Was  thus  made  part  of  the  contract  that  all 
the  bonds  should  be  deposited  in  that  bank  by 
the  payee,  Smith,  at  maturity  or  before,  so  that 
the  obligors  might  be  able  to  make  payment  of 
them  at  that  bank,  according  to  the  law  and 
usage  of  banks,  in  making  collections  and  re- 
ceiving payments. 

Wallace  y.  McConnell,  13  Pet.  150;  Fitler  y. 


Beckley,  2  Watts,  ft  S.  458;  Brabston  v.  Gibson, 
9  How.  263;  Swift  v.  Hathaway,  1  Gall.  417. 

4.  Finally,  the  plaintiffs  in  error  contend  that 
the  court  below  erred  in  instructing  the  jury 
that  the  plaintiffs  in  error  were  not  entitled  to 
the  benefits  of  any  of  the  credits  or  payments, 
either  at  their  par  or  actual  value,  except  the 
three  credits  mentioned  in  said  instruction; 
and  in  holding  plaintiffs  in  error  liable  for  in- 
terest on  the  entire  balance  during  the  war. 

Jackson  Ins.  Co.  v.  Stewart,  17.  Am.  Law 
Reg.  (6  N.  S.)  732,  and  note  735;  Tucker  v. 
Watson,  17  Am.  Law  Reg.  6  N.  S.  220;  Brewer 
v.  Hastie,  3  Call.  (Va.)  22;  Hoare  v.  Allen,  2 
Dall.  102;  Foxcraft  v.  Nagle,  2  Dall.  132:  Letter 
of  Mr.  Jefferson,  1  Am.  St.  Pap.  257,  304-312; 
Code  of  Va.  1860  tit.  18,  ch.  58,  p.  343,  Sf 
15,  16. 

Messrs.  R.  J.  and  J.  L.  Brent,  for  defendant 
in  error: 

The  question  simply  is,  whether  a  debtor  on 
three  notes  payable  at  a  particular  bank,  where 
only  one  of  the  notes  is  left  for  collection,  haa 
a  right  to  deposit  depreciated  notes  of  sus- 
pended banks  m  payment  for  one  or  all  these 
notes. 

The  very  statement  of  the  question  would 
seem  to  furnish  its  own  answer. 

So  far  as  relates  to  the  first  note  which  was 
deposited  for  collection,  the  bank  may  have 
had  an  implied  authority  to  collect  in  currency; 
but  that  did  not  authorize  a  receipt  of  notes  oif 
insolvent  banks. 

13  Wend.  101. 

Chief  Justice  Holt  declared,  in  Ward  ▼. 
Evans,  2  Ld.  Raym.  930,  that  "Where  a  servant 
is  sent  to  receive  money  on  a  bill,  he  cannot 
accept  a  note  instead  of  money  without  the  par- 
ticular directions  of  his  master." 

He  further  decided  that,  *'If  the  master  re- 
turns the  note  which  his  servant  has  taken,  it 
is  no  pajTnent." 

To  the  same  effect  is  Story,  Ag.  $$  98,  101. 

The  principle  of  'the  case  in  13  Wend.  105, 
so  far  as  it  ignores  the  scienter  of  the  party 
paying  current  bank  notes  in  ignorance  of  the 
stoppage  of  the  bank,  seems  to  be  sanctioned 
by  the  courts  of  Me.,  Vt.,  and  N.  H. 

22  Me.  88;  11  Vt.  576;  9  N.  H.  362. 

This  is  held  to  be  the  true  doctrine. 

2  Pars.  N.  190,  and  notes;  Story,  Prom.  N. 
$  389,  note  2. 

But  it  is  denied  in  Pa.,  Tenn.,  Va.,  La.,  and 
Mass. 

See  Smith,  Merc.  L.  528,  n.  oh.  13,  §  2. 

But  in  our  case,  the  scienter  is  not  only 
shown  by  the  stipulation  of  the  parties  as  to 
the  notorious  depreciation  of  Virginia  funds  in 


there  authorised  to  receive  the  debt  Conn.  v. 
Penn.  Pet.  C.  C.  469;  DennlstoD  v.  Imbrle,  8 
Wash.  396;  Lash  v.  Lambert,  15  Minn.  416,  2 
Am.  Rep.  142. 

Nor  does  It  apply  if  an  account  contains  a 
charge  for  interest  daring  war  and  there  Is.  after 
peace,  a  promiie  to  pay  the  amount,  or  the  ac- 
count is  in  fact  or  law  a  settled  account  from 
which  a  promise  resnlts  by  operation  of  law.  Bain- 
bridge  V.  Wllcocks,  Bald.  636. 

Interest  Is  not  allowed  during  the  time  the  right 
of  action  Is  suspended  by  war.  Mayer  v.  Reed,  37 
Oa.  482 ;  Selden  v.  Preston,  11  Bush.  191 ;  Begler 
V.  Waller,  8  Am.    L.  T.  Rep.  167. 

Interest  on  loans  made  previous  to  and  maturing 
after  the  commencement  ot  war,  ceases  to  run 
daring  the  subsequent  continuance  of  the  war,  al- 
thoaffb  Interest  was  stipulated  In  the  contract. 
ao8 


Brown  v.  Ulatts,  15  Wall.  177:  Walker  ▼. 
Beauchler,  27  Gratt.  511 ;  Fred  v.  Dixon,  27  Oratt. 
541. 

Where  the  holder  of  a  note  parted  with  It  before 
It  fell  due.  entered  the  army  of  the  other  power, 
and  after  his  retam  became  repossessed  of  the  note, 
which  was  then  long  past  due,  the  maker  during 
the  whole  time  continuing  a  resident  of  the  State, 
the  holder  recovered  Interest  during  the  war. 
Thomas  v.  Hunter.  29  Md.  406. 

Where  a  creditor  resided  within  the  territory  of 
one  and  the  debtor  within  the  territory  of  the 
other  of  the  belligerent  powers,  such  debtor  ta, 
under  the  rules  of  public  law,  entitled  to  an  abate- 
ment of  Interest  during  time  the  war  lasted.  Rob- 
erts V.  Cocke,  28  Gratt.  207;  McVeigh  v.  B*k  of 
Old  Dom.  26  Gratt.  188. 

74  U.S. 
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tti0  nmrket,  but  by  the  eridenee  of  the  defend- 
ant. Ward,  that  he  had  purchaaed  this  paper 
at  a  lai^  discount  for  the  special  purpose  of 
making  this  payment. 

There  can  be  no  doubt  that  a  bank  receiving 
notes  for  collection  is  ageiit  for  the  owner,  but 
only  pro  hac  vice  to  receive  payment  in  money, 
and  when  that  b  collected,  the  debtor  is  dis- 
charged. This  principle  explains  22  Barb.  627, 
and  cognate  cases. 

Here,  all  the  authority  is  to  collect  the  note 
according  to  its  tenor,  and  being  payable  in 
dollars  on  its  face,  there  is  no  authoritjr  to 
take  anything  which  is  not  dollars,  or  at  least 
notes  of  solvent  banks,  current  as  money. 

13  Iowa,  256. 

Again;  upon  the  conceded  facts  in  this  case, 
the  defendant,  Ward,  knew  that  the  bank  held 
his  note,  payable  in  dollars,  and  that  he  was 
offering  and  the  officers  of  the  bank  were  re- 
ceiving, leas  than  dollars. 

The  holder.  Smith,  was  not  bound  by  this 
improper  tender  or  deposit,  until  he  had  an  op- 
portunity to  accept  or  reject. 

Sloan  V.  Petrie,  16  111.  262. 

Interest  was  le^lly  due  on  all  these  notes. 

The  first  note  matured  in'February,  1861,  and 
the  defendants  failed  to  pay  it,  although  it 
remained  overdue,  and  in  the  Federal  lines 
during  the  whole  war. 

All  r  Miidftted  demands  bear  interest  in  law. 

7  Wend.  109;  20  Wend.  151;  Sipperly  v. 
Stewart,  50  Barb.  62. 

But  it  will  be  argued  that  interest  is  sus- 
pended during  the  war  because  Smith,  the  legal 
holder,  was  in  the  Confederate  lines. 

All  the  learning  in  favor  of  this  proposition 
will  be  found  embodied  in  the  following  cases : 

Tucker  v.  Watson,  6  Am.  Law  Reff.  (N.  S.) 
223 :  Hanger  v.  Abbott,  6  WalL  535, 18  L..ed.  941 

To  apply  such  a  principle  to  this  case  would 
ke  grossly  unjust,  because  Ward  was  the  vendee, 
in  full  possession  of  the  land  in  payment  of 
which  these  notes  were  given. 

In  such  a  case  the  courts  of  Va.  have  held 
that  interest  will  run,  though  the  payment  of 
ttie  principal  was  delayed  by  an  adverse  claim. 

SeMen  v.  James,  0  Rand.  465;  Brocken- 
brough  y.  Blythe,  3  Leigh,  619;  Oliver  v. 
Hallam.  1  Grat.  298. 

In  this  ease  the  principal  debtor,  Ward,  could 
have  protected  himself  from  interest  by  paying 
the  money  at  Alexandria;  where  it  was  made 
payable,  and  which  was  in  the  lines.  The  prop- 
erty sold  and  the  place  of  payment  were  aJl  on 
this  side  of  the  belligerent  lines,  and  Smith  but 
a  uBktd  trustee. 

Surely  Ward  ought  to  pay  interest,  as  an 
equivalent  for  the  use  of  the  land.  But  one 
of  the  makers,  Francis  X.  Ward,  wa»  with  the 
plaintiff.  Smith,  on  the  other  side  of  the  lines, 
and  in  such  a  case  the  interest  runs,  as  decided 
in  Paul  V.  Christie,  4  H.  &  McH.  161. 

No  principle  of  public  policy  was  contra- 
vened if  Ward  had  paid  or  tendered  the  money 
at  the  office  of  the  Farmers'  Bank  at  Alexan- 
dria, because  the  agent  and  himself  were  both 
in  the  Federal  jurisdiction;  and  the  reason  of 
the  rule  prohibiting  intercourse  with  the  enemy 
tpplied  as  between  Mr.  Marbury,  the  cashier. 
And  Mr.  Smith,  inhibiting  any  intercourse  be- 
tween them,  and  to  the  relation  of  Ward  and 
the  bank.  This  is  clear  upon  authority'. 
7  Wall.  U.  S»  Book  19. 


Oonn.  ▼.  Pa.  Pet.  (C.  C.)  496;  Denniston  v. 
Imbrie,  3  Wash.   (C.  C.)  399. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  August)  1860,  the  defendant,  William 
Ward,  purchased  of  the  plaintiff,  then  admin- 
istrator of  the  estate  of  William  Leggett,  de- 
ceased, certain  real  property,  situat^  in  the 
State  of  Virginia,  and  save  him  for  the  consid- 
eration money,  the  three  joint  and  several 
boiids  of  himself  and  co-defendant,  upon  which 
the  present  action  is  brought.  These  bonds, 
each  of  which  is  for  a  sum  exceeding  $4,000, 
bear  date  on  the  22d  of  that  month,  jpayable 
with  interest,  in  six,  twelve  and  eighteen 
months  after  date,  "at  the  office  of  discount 
and  deposit  of  the  Farmers'  Bank  of  Virginia, 
Alexandria." 

*In  February,  1861,  the  first  bond  was  [*448 
deposited  at  the  bank  designated  for  collection. 
At  the  time  there  was  indorsed  upon  it  a  credit 
of  over  $500,  and  it  is  admitted  that  subse- 
quently the  further  sum  of  $2,500  was  received 
by  the  plaintiff,  and  that  the  amount  of  certain 
taxes  on  the  estate  purchased,  paid  by  the  de- 
fendants, is  to  be  deducted. 

In  May,  1861,  the  plaintiff  left  Alexandria, 
where  he  then  resided,  and  went  to  Prince 
William  County  and  remained  within  the  Con- 
federate military  lines  during  the  continuance 
of  the  civil  war.  He  took  with  him  the  other 
two  bonds  which  were  never  deposited  at  the 
Farmers'  Bank  for  collection.  Whilst  he  was 
thus  absent  from  Alexandria,  the  defendant, 
William  Ward,  deposited  with  the  bank  to  his 
credit,  at  different  times  between  June,  1861, 
and  April,  1662,  various  sums  in  notes  of  differ- 
ent balnks  of  Viiginia,  the  nominal  amount  of 
which  exceeded  by  several  thousand  dollars  the 
balance  due  on  the  first  bond.  These  notes  were 
at  a  discount  at  the  times  they  were  deposited, 
varying  from  eleven  to  twen^-three  per  cent. 
The  cashier  of  the  bank  indorsed  the  several 
sums  thus  received  as  credits  on  the  first  bond ; 
but  he  testifies  that  he  made  the  indorsement 
without  the  knowledge  or  request  of  the  plain- 
tiff. It  was  not  until  June,  1865,  that  the 
plaintiff  was  informed  of  the  deposits  to  his 
credit,  and  he  at  once  refused  to  sanction  the 
transaction  and  accept  the  deposits,  and  gave 
notice  to  the  cashier  of  the  bank  and  the  de- 
fendants of  his  refusal.  The  cashier  thereupon 
erased  the  indorsements  made  by  him  on  tin 
bond. 

The  defendants  now  claim  that  they  are  en 
titled  to  have  the  amounts  thus  deposited  and 
indorsed,  credited  to  them  on  the  bonds,  and 
allowed  as  a  set-off  to  the  demand  of  the  plain- 
tiff. They  make  this  claim  upon  these  grounds: 
that  by  the  provision  in  the  bonds,  making 
them  payable  at  the  Farmers'  Bank  in  Alexan- 
dria, the  parties  contracted  that  the  bonds 
should  be  aeposited  there  for  collection  either 
before  or  at  maturity ;  that  the  bank  was  there- 
by constituted,  whether  the  instruments  were 
or  were  not  deposited  with  it,  the  agent  of  the 
plaintiff  for  their  collection ;  and  that  as  such 
agent  it  could  receive  in  payment,  equally  with 
gold  and  silver,  the  notes  of  any  banks,  whctl)e 
circulating  at  par  or  below  par,  and  dischar;;(' 
the  obligora. 
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We  do  not  state  these  grounds  in  the  precise 
language  of  counsel,  but  we  state  them  sub- 
stantially. 

It  is  undoubtedly  true  that  the  designation 
of  the  place  of  payment  in  the  bonds  imported 
a  stipulation  that  their  holder  should  have 
them  at  the  bank,  when  due,  to  receive  payment, 
and  that  the  obligors  would  produce  there  the 
451*]  *funds  to  pay  them.  It  was  inserted  for 
the  mutual  convenience  of  the  parties.  And  it 
is  the  general  usage  in  such  cases  for  the  holder 
of  the  instrument  to  lodge  it  with  the  bank 
for  collection,  and  the  party  bound  for  its 
payment  can  call  there  and  take  it  up.  If  the 
instrument  be  not  there  lodged,  and  the  obligor 
is  there  at  its  maturity  with  the  necessary 
funds  to  pay  it,  he  so  far  satisfies  the  contract 
that  he  cannot  be  made  responsible  for  any  fu- 
ture damages,  either  as  costs  of  suit  or  interest, 
for  delay.  When  the  instrument  is  lodged  with 
the  bank  for  collection,  the  bank  becomes  the 
agent  of  the  payee  or  obligee  to  receive  pay- 
ment. The  agency  extends  no  further,  and 
without  special  authority  an  agent  can  only  re- 
ceive payment  of  the  debt  due  his  principal  in 
the  legal  currency  of  the  country,  or  in  bills 
which  pass  as  money  at  their  par  value  by  the 
common  consent  of  the  community.  In  the  case 
at  bar  only  one  bond  was  deposited  with  the 
Farmers'  Bank.  That  institution,  therefore, 
was  only  agent  of  the  payee  for  its  collection. 
It  had  no  authority  to  receive  payment  of  the 
other  bonds  for  him  or  on  his  account.  What- 
ever it  may  have  received  from  the  obligors  to 
be  applied  on  the  other  bonds,  it  received  as 
tlieir  agent,  not  as  the  agent  of  the  obligee.  If 
the  notes  have  depreciated  since  in  its  posses- 
sion, the  loss  must  be  adjusted  between  the 
bank  and  the  depositors;  it  cannot  fall  upon 
the  holder  of  the  bonds. 

But  even  as  agent  of  the  payee  of  the  first 
bond,  the  bank  was  not  authorized  to  receive  in 
its  payment  depreciated  notes  of  the  banks  of 
Virginia.  The  fact  that  those  notes  consti- 
tuted the  principal  currency  in  which  the  or- 
dinary transactions  of  business  were  conducted 
in  Alexandria,  cannot  alter  the  law.  The  notes 
were  not  a  legal  tender  for  the  debt,  nor  could 
they  have  been  sold  for  the  amount  due  in 
legal  currency.  The  doctrine  that  bank  bills 
are  a  good  tender,  unless  objected  to  at  the 
time,  on  the  ground  that  they  are  not  money, 
only  applies  to  current  bills,  which  are  re- 
deemed at  the  counter  of  the  bank  on  pre- 
sentation, and  pass  at  par  value  in  business 
transactions  at  the  place  where  offered.  Notes 
not  thus  current  at  their  par  value,  nor 
45a*]  'redeemable  on  presentation,  are  not  a 
good  tender  to  principal  or  agent,  whether  they 
are  objected  to  at  the  time  or  not. 

In  Ontorio  Bank  v.  Lightbody,  13  Wend.  105, 
it  was  held  that  the  payment  of  a  check  in  the 
bill  of  a  bank  which  had  previously  suspended 
was  not  a  satisfaction  of  the  debt,  though  the 
suspension  was  unknown  by  either  of  the  par- 
ties, and  the  bill  was  current  at  the  time,  the 
court  observing  that  the  bills  of  banks  could 
only  be  considered  and  treated  as  money  so  long 
aa  they  are  redeemed  by  the  bank  in  specie. 

That  the  power  of  a  collecting  agent,  by  the 
general  law,  is  limited  to  receiving  for  the 
debt  of  his  principal  that  which  the  law  de- 
clares to  be  a  legal  tender,  or  which  is  by  com- 1 


mon  consent  considered  and  treated  as  money, 
and  passes  as  such  at  par,  is  established  by 
all  the  authorities.  The  only  condition  they 
impose  upon  the  principal,  if  anything  else  is 
received  by  his  agent,  is,  that  he  shall  inform 
the  debtor  that  he  reuses  to  sanction  the  un- 
authorized transaction  within  a  reasonable 
period  after  it  is  brought  to  his  knowledprc. 
Story,  Prom.  N.  J§  115,  389;  Graydon  v.  Pat- 
terson, 13  Iowa,  250;  Ward  v.  Evans,  2  Ld. 
Raym.  930;  Howard  v.  Chapman,  4  Carr.  d:  P. 
508. 

The  objection  that  the  bonds  did  not  draw  in- 
terest pending  the  civil  war  is  not  tenable. 
The  defendant,  Ward,  who  purchased  the  land, 
was  the  principal  debtor,  and  he  resided  within 
the  lines  of  the  Union  forces,  and  the  bonds 
were  there  payable.  It  is  not  necessary  to 
consider  here  whether  the  rule  that  interest  is 
not  recoverable  on  debts  between  alien  enemies, 
during  war  of  their  respective  countries,  is 
applicable  to  debts  between  citizens  of  States 
in  rebellion  and  citizens  of  States  adhering  to 
the  National  Government  in  the  late  civil  war. 
That  rule  can  only  apply  when  the  money  is  te 
be  paid  to  the  belligerent  directly.  When  an 
agent  appointed  to  receive  the  money  resides 
within  the  same  jurisdiction  with  the  debtor, 
the  latter  cannot  justify  his  refusal  to  pay  the 
demand,  and,  of  course,  the  interest  which  it 
bears.  It  does  not  follow  that  the  agent,  if 
he  receive  'the  money,  will  violate  the  [*453 
law  by  remitting  it  to  his  alien  principal. 
"The  rule,"  says  Mr.  Justice  Washington,  in 
Conn  v.  Penn,  "can  never  apply  in  cases  where 
the  creditor,  although  a  subject  of  the  enemy, 
remains  in  the  country  of  the  debtor,  or  has  a 
known  agent  there  authorized  to  receive  the 
debt,  because  the  payment  to  such  creditor  or 
his  agent  could  in  no  respect  be  construed  into 
a  violation  of  the  duties  imposed  by  a  state  of 
war  upon  the  debtor.  The  payment  in  such 
cases  is  not  made  to  an  enemy,  and  it  is  no  ob- 
jection that  the  agent  may  possibly  remit  th« 
money  to  his  principal.  If  he  should  do  so, 
the  offense  is  imputable  to  him,  and  not  to  th« 
person  paying  him  the  money.  1  Pet.  (C.  C.) 
496;  Denniston  v.  Imbrie,  4  Wash.  (C.  C.)  395. 
Nor  can  the  rule  apply  when  one  of  several 
joint  debtors  resides  within  the  same  country 
with  the  creditor,  or  with  the  known  agent  of 
the  creditor.  It  was  so  held  in  Paul  v.  Christie* 
4  Harr.  &  McH.  161. 

Here  the  principal  creditor  resided,  and  the 
agent  of  the  creditor  for  the  collection  of  the 
first  bond  was  situated  within  the  Federal  lines 
and  jurisdiction.  No  rule  respecting  inter- 
course with  the  enemy  could  apply  as  between 
Marbury,  the  cashier  of  the  bank  at  Alexandria, 
and  Ward,  the  principal  debtor  residing  at  the 
same  place. 

The  principal  debtor  being  within  the  Unioa 
lines  could  have  protected  himself  against  the 
running  of  interest  on  the  other  two  bonds,  by 
attending  on  their  maturity  at  the  bank,  where 
they  were  made  payable,  with  the  funds  neces- 
sary to  pay  them.  If  the  creditor  within  the 
Confederate  lines  had  not,  in  that  event,  an 
agent  present  to  receive  payment  and  surrender 
the  bonds,  he  would  have  lost  the  right  to 
claim  subsequent  interest. 

Judgment  affirmed. 
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WHITE'S   BANK  OF  BUFFALO,   Appt, 

V. 

THE  PROCEEDS  OF  THE  SCHOONER, 
ROBERT  EMMETT,  Robert  Smith,  Claim- 
ant. 

(See  S.  C.  7  Wall.  646-650.) 

Mortgage  of  vessel,  where  recorded — prefer- 
ences in — Congress  has  power  to  pass  a  re- 
cording Act. 

The  home  port  Is  the  one  at  wblch  mortgages 
of  Teasels  are  to  be  recorded,  under  the  Act  of 
Jnly  29tb.   1850. 

Mortgra^e  of  a  yessel  recorded  under  said  Act, 
has  preference  over  one  subsequently  recorded  un- 
der said  Act,  although  the  first  mortgage  was  not 
refiled  at  the  end  of  a  year  in  pursuance  of  a  state 
Act. 

Congress  has  power  over  the  title  and  property  of 
vtsBcIs  of  the  United  States  to  such  an  extent  as  to 
enable  It  to  pass  a  Recording  Act. 

[No.  85.] 
Argued  Feb.  17,  1809.      Decided  Mar.  29,  1809. 

APPEAL  from  the  Circuit  Court  of  the  United 
States   for   the  Northern   District  of  New 
York. 

This  is  an  appeal  from  the  decree  of  the  court 
below,  which  reversed  the  decree  entered  Apr. 
18>  1866,  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  New  York, 
directing  the  proceeds  of  the  sale  of  the 
schooner,  Robert  Emmett,  remaining  in  the 
registry  of  said  court,  to  be  paid  to  White's 
Bank  of  Bnffalo,  the  petitioner. 

The  case  is  stated  by  the  court. 

Mr.  L.  K.  Haddock^  for  appellant: 

The  mortgage  of  White's  Bank  upon  the 
schooner  Robert  Emmett,  was  recorded  as  re- 
quired by  the  Act  of  Congress  passed  July  29, 
1860  (9  U.  8.  Stat.  440),  viz.: 

The  Act  of  the  Legislature  of  the  State,  so 
far  as  it  requires  chattel  mortgages  upon  ves- 
sels  to  be  recorded,  is -a  regulation  of  commerce, 
and  therefore  repugnant  to  that  clause  of  sec- 
tion 8  of  the  Constitution  which  provides: 
"Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  sev- 
eral States,  and  with  the  Indian  tri^." 

2  Story,  Const,  p.  8.  $  1067,  8  ed.;  1  Kent, 
Com.  437 ;  Rawle,  Const.  81 ;  Serg.  Const.  291 ;  2 
Cart.  Const.  370;  Pom.  Const.  205;  Pars.  Merc. 
L.  330,  2d  ed.;  1  Pars.  Mar.  L.  58;  The  Chusan, 
2  Story,  466,  4  Wheat.  122,  5  Wheat.  1 ;  Farrar, 
Const.  108,  326,  78,  330,  141;  Gibbons  v. 
O^rden,  0  Wheat.  1;  Brown  v.  Maryland,  12 
Wheat.  447. 

The  law  of  1850  overrides  a  state  law.  The 
Martha  Washington,  25  Mon.  Law  Rep.  22. 

The  omission  to  refile  the  White's  Bank  mort- 
gage according  to  the  laws  of  New  York,  did 
■ot  affect  its  validity  as  between  the  parties 
thereto. 

Wiles  V.  Clapp,  41  Barb.  645;  Thompson  ▼. 
Van  Vechten,  27  N.  Y.  568;  Hill  ▼.  Beebe,  13 
K.  Y.  566;  Meech  v.  Patchin,  14  N.  Y.  71;  Ely 
▼.  Gamely,  10  N.  Y.  496;  Westcott  v.  Gunn,  4 
Doer.  107. 

Mr.  Sherman  F.  Rogers,  for  respondent: 

The  mortgage  to  the  appellant '  is  void  as 
against  the  respondent,  because  the  filing 
thereof  was  not  renewed  in  kccordance  with  the 
statute. 

NoTs. — Record  of  mortgSMS  on  vessels  of  United 
fltatM— ^e*  note,  25  L.  ed.  u.  8.  600. 
T  WaU- 


,      4  R.  S.  Edm.'s  ed.  435,  §$  1  and  2;  Ely  v. 
ICamley,  19  N.  Y.  496. 

The  necessity  for  a  renewal  of  the  filing  was 
not  obviated  by  the  fact  that  the  mortgage  had 
become  absolute. 

Ely  V.  Carnley,  supra. 

The  Act  of  Congress  of  July  28,  1850,  "pro 
viding  for  the  recording  of  conveyances  of  ves- 
sels, and  for  other  purposes"  (9  Stat,  at  L. 
440),  does  not  supersede  the  necessity  of  filing 
mortgages  on  vessels,  as  required  by  the  statute 
of  the  State  of  New  York. 

If  Congress  has  power  to  enact  this  registry 
law  for  the  protection  of  creditors,  purchasers, 
etc.,  simply  because  a  ship  is  a  vehicle  of  com- 
merce, they  have  also  the  power  to  ennct  a  simi- 
lar law  in  relation  to  all  locomotives,  cars, 
wagons,  sleighs  and  other  vehicles  used  in  car- 
rying on  of  commerce  between  the  States  and 
with  foreign  nations. 

The  Act  of  Congress  does  not  supersede  the 
necessity  of  filing  under  the  state  law,  because 
it  is  not  repugnant  to,  and  does  not  in  any 
manner  conflict  with,  that  law. 

In  the  application  of  the  principle  of  the  su- 
premacy of  the  laws  of  Congress  in  a  case  where 
the  state  law  is  but  the  exercise  of  a  reser^*ed 
power,  the  repugnance  or  conflict  should  be 
direct  and  positive,  so  that  the  two  Acts  can- 
not be  reconciled  or  consistently  stand  together. 

Sinnot  v.  Davenport,  22  How.  227,  16  L.  ed. 
243;  Gilman  v.  Philadelphia,  3  Wall.  730,  18 
L.  ed.  101;  Steamship  Co.  v.  Port  Wardens,  6 
Wall.  31,  18  L.  ed.  749;  Gibbons  v.  Ogden,  9 
Wheat.  204;  Willson  v.  Black  Bird  Cr.  Co.  2 
Pet  246. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York. 

The  controversy  in  this  case  arises  out  of  the 
conflicting  claims  of  two  mortgagees  to  the 
proceeds  of  The  Robert  Emmett.  One  of  the 
mortgages  is  executed  by  Gabriel  Hoyt,  owner 
of  the  vessel,  to  White's  Bank,  of  Buflfalo,  on 
the  22d  May,  1863,  for  $4,000,  the  oth^r  by 
Henry  Zahn,  the  then  owner,  to  Robert  Smith, 
on  the  5th  June,  1865,  for  $6,000. 

The  mortgage  to  White's  Bank  was  recorded 
12th  June,  1863,  in  the  collector's  office  at  Buf- 
falo, where  The  Emmett  was  duly  enrolled,  and 
at  which  place  the  owner  resided.  The  mort- 
gage to  Smith  was  recorded  in  the  collector's 
office,  at  the  Port  of  Sandusky,  Ohio,  on  the 
17th  June,  1865,  where  The  Enunett  was  also 
duly  enrolled  and  at  which  place  the  owner, 
Zahn,  then  resided. 

The  mortgage  to  White's  Bank  was  filed  in 
the  office  of  the  Clerk  of  the  County  of  Erie, 
on  the  5th  June,  1863,  according  to  the  require- 
ment of  the  New  York  law,  in  respect  to  per- 
sonal mortgages,  but  it  was  not  refiled  at  the 
end  of  the  year  as  required  by  that  law,  in  order 
to  perpetuate  the  lien. 

The  Emmett  was  libeled  for  seamen's  wages 
on  the  29th  August,  1865,  which  was  a  para- 
mount lien  on  the  vessel,  and  was  sold  under  a 
decree  in  that  suit.  The  remnants  remaining  in 
the  registry  of  the  district  court,  after  satis- 
fying this  demand,  constitute  the  subject  of 
contest  between  the  present  parties.    The  last 
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mort^ragee,  Robert  Smith,  claims  that  the  |ien 
of  the  mortgage  to  White's  Bank  was  lost,  on 
account  of  the  omission  to  r'efile  it  in  the 
Clerk's  office  in  Erie  County  at  the  end  of  the 
^*ear,  and  which  raises  the  material  question  in 
the  case,  namely:  whether  or  not  the  recording 
of  the  mortgage  in  the  collector's  office  at  Buf- 
falo, had  the  effect,  by  its  own  force,  and  irre- 
spective of  the  filing  in  the  clerk's  office,  to  give 
a  preference  to  it  over  any  subsequent  pur- 
chaser or  mortgagee. 

The  Act  of  Congress,  July  29,  1850,  on  this 
subject,  of  the  present  case,  is  as  follows : 

'That  no  bill  of  sale,  mortgage,  hypotheca- 
tion or  conveyance  of  any  vessel  or  part  of 
vessel  of  the  United  States,  shall  be  valid 
against  any  person  other  than  the  grantor  or 
mortgagor,  his  heirs  and  devisees,  and  persons 
having  actiial  notice  thereof,  unless  such  bill  of 
sale,  mortgage,  hypothecation  or  conveyance  be 
recorded  in  the  office  of  the  Collector  of  Customs, 
where  such  vessel  is  registered  or  enrolled. 

The  next  section  provides  for  recording  these 
bills  of  sale,  etc.,  and  also  certificates  of  dis- 
cbarge and  cancellation  in  a  proper  book.  No 
provision  was  made  for  any  authentication  of 
these  instruments  preparatory  to  their  being 
recorded.  They  were  received  by  the  collector 
from  the  parties  delivering  them,  and  were  re- 
corded, with  no  proof  of  their  verity,  except 
from  the  execution  of  the  same,  as  appeared  on 
their  face;  and  this,  both  as  it  respects  the 
651*]  bills  of  sale,  mortgages,  etc.,  *and  the 
discharge  and  cancellation  of  the  same.  And 
the  law  thus  stood  for  some  fifteen  years.  On 
March  3,  1805,  it  was  enacted  that  ''no  bill  of 
sale,  mortgage,  hypothecation,  conveyance  or 
discharge  of  mortga<;e,  or  other  incumbrance  of 
any  vessel,  shall  be  recorded  unless  the  same  is 
duly  acknowledged  before  a  notary  public,  or 
other  officer  authorized  to  take  aclcnowledg- 
ment  of  deeds," 

Previous  to  this  Act  of  1850,  providing  for 
the  recording  of  bills  of  sale,  mortpi^^es,  etc., 
of  vessels,  they  were  required  to  be  filed,  by  the 
laws  of  many  of  the  States,  in  the  clerk's  oHice, 
ur  some  place  of  public  deposit  in  the  town  or 
city  where  the  vendor  or  mortgagor  resided,  in 
order  to  protect  the  interests  of  the  vendee  or 
mortgjigee  against  subsequent  bona  fide  pur- 
chasers or  mortgagees.  And  this  puictioe  con- 
tinued in  many  places  after  the  passn;::e  of  tlie 
Act  of  1850,  for  abundant  caution,  on  account 
of  a  doubt  as  to  the  effect  that  would  or  might 
be  given  to  it  as  a  recording  ,Act,  from  the 
very  imperfect  provisions  of  the  law.  There 
can  be  no  doubt,  however,  but  that  the  system 
of  recording  these  instruments  in  the  coliettor's 
office,  at  the  home  port  of  the  vessel,  furnishes 
a  much  readier  opportunity  to  persons  dealing 
in  this  species  of  property,  to  obtain  a  knowl- 
edge of  the  condition  of  the  title,  than  by  the 
former  mode  under  the  state  law.  We  say  the 
home  port,  because  it  is  quite  apparent  from  the 
language  of  the  Act,  "be  recorded  in  the  office  of 
the  collector  of  customs,  where  such  vessel  is 
registered  or  enrolled,"  means  the  permanent 
registry  or  enrollment,  which  is  at  the  port, 
"at  or  nearest  to  which  the  owner,  if  there  be 
but  one,  or  if  more  than  one.  the  husband  or 
acting  and  managing  owner  of  said  ship  or  ves- 
sel usually  resides.  And  the  name  of  the  said 
ship  or  vessel,  and  the  port  to  which  she  shall 
ait 


so  belong,  shall  be  painted  on  her  stem,  on  r 
black  ground,  in  white  letters,  of  not  lead  than 
three  inches  in  length,**  and,  if  found  without 
such  name  and  the  name  of  the  port,  the  owner 
is  subject  to  a  penalty  of  $50.  Act,  31  Dec 
1792,  §  3. 

•The  same  Act  provides  for  a  tempo-  [^6st 
rary  registry,  when  the  owner  acquires  her  in  a 
different  district  from  that  in  which  he  resides ; 
but  this  is  to  enable  him  to  briqg  the  vessel 
within  the  home  district  or  port,  where  she 
can  obtain  her  permanent  registry.  The  char- 
acter of  this  temporary  registry  is  expressed  on 
the  face  of  it,  and  is  delivered  up  to  the  col- 
lector on  the  issuing  of  the  permanent  registry, 
whose  duty  it  is  to  return  it  to  the  collector 
that  granted  it    lb.  §  11. 

So  a  registered  vessel  may  be  controlled,  or 
an  enrolled  vessel  register<^d,  on  the  master 
giving  up  to  the  collector  the  registry  or  enroll- 
ment, as  the  case  may  be;  and  if  such  vessel 
shall  be  in  any  other  district  than  the  one  to 
which  *she  belongs,  the  collector  of  such  district, 
upon  the  master  taking  an  oath  that,  accord- 
ing to  his  best  knowledge  and  belief,  the  prop- 
erty remains  as  expressed  in  a  registry  or  en- 
rollment proposed  to  be  given  up,  and  on  giving 
the  bond  required,  shall  make  the  exchanges 
above  mentioned;  but  the  collector  to  whom  the 
registry  or  enrollment  is  given  up,  shall  trans- 
mit the  same  to  the  Register  of  the  Treasury, 
and  the  registry  or  enrollment  granted  in  lieu 
thereof,  shall,  within  ten  days  after  the  arrival 
of  such  vessel  within  the  district  to  which  she 
belongs,  be  delivered  to  the  collector  of  said 
district,  and  be  by  him  canceled.  1  Stat,  at 
L.  p.  140,  i  3. 

This  exchange  of  registry  or  enrollment  may 
occur  in  any  part  of  a  voyage  or  voyages,  and 
the  temporary  registry  or  enrollment  continues 
till  the  vessel,  in  the  regular  course  of  her  em- 
ployment, arrives  at  the  port  to  which  she  be- 
longs, where  she  may  again  obtain  a  renewal 
of  her  permanent  documentary  title.  As  we 
have  said,  we  think  it  apparent  that  the  col- 
lector's office  in  the  district  in  which  this  tem- 
porary registry  or  enrollment  is  made,  is  not 
the  office  contemplated  by  the  Act  of  1850.  The 
temporary  papers  are  made  in  the  office  where 
the  vessel  happens  to  be  at  the  time  of  the 
sale  or  exchang«i  of  the  documentary  title,  and 
continues  only  till  her  arrival  at  the  port  to 
which  she  belongs.  Her  name,  and  the  name  of 
her  home  port,  remains  painted  on  'her  [^6ss 
stern,  notwithstanding  this  temporary  docu- 
ment, and  satisfies  the  requirement  of  the  Act 
in  that  respect,  and  both  continue  until  a  new 
home  port  is  acquired  by  a  change  of  ownership, 
requiring  a  permanent  registry  or  enrollment 
on  account  of  the  different  residence  of  the 
owners,  when  the  name  of  that  port  is  substi- 
tuted. And,  confining  the  recora  to  the  home 
port,  there  is  great  propriety  and  convenience 
in  requiring  bills  of  sale,  mortgages,  etc.,  of 
the  whole,  or  parts  of  a  vessel,  to  be  made  mat- 
ters of  record  in  this  office,  as  in  the  registries 
there  are  the  names  of  all  the  owners  under 
oath,  together  with  their  residences;  and  since 
the  Act  of  1850,  containing  also  the  part  or 
proportion  of  such  vessel  belonging  to  each 
owner  (§5).  And  in  this  same  section  it  is 
provided  that,  "in  all  bills  of  sale  of  vessels 
registered  or  enrolled,  shall  be  set  forth  the 
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part  of  the  vessel  owned  by  each  person  selling, 
aod  the  part  conveyed  to  each  person  purchas- 
ing." And  in  this  connection  we  may  also 
mention,  that  in  case  of  the  sale  of  a  vessel, 
which  can  only  be  to  a  citizen  or  citizens  of  the 
United  States,  and  a  new  permanent  registry 
becomes  necessary,  the  former  certificate  of 
registry  must  be  delivered  to  the  collector  to 
whom  application  is  made  for  the  new  registry, 
to  be  transmitted  by  him  to  the  Register  of  the 
Treasury  to  be  canceled ;  and  in  every  such  sale 
or  transfer  of  a  vessel,  there  shall  be  some  in- 
strument in  writing  in  the  nature  of  a  bill  of 
sale,  which  shall  recite  at  length  the  certificate 
of  the  former  registry,  otherwise  the  ship  or 
teasel  shall  be  incapable  of  being  registered 
anew.  (lb.  $  14).  And  as  this  bill  of  sale  is 
recorded  in  the  collector's  office  in  which  the 
new  permanent  registry  is  made,  it  affords  in- 
formation to  any  person  examining  it  as  to  the 
former  home  port  and  collector's  oflice  in  which 
the  y/easel  had  been  previously  registered,  and 
where  examination  can  be  made  for  any  bill  of 
sale,  mortgage,  or  other  incumbrance,  upon  or 
against  the  vessel. 

It  wiU  be  seen,  therefore,  as  the  law  now 
stands,  that  there  can  be  very  little  difficulty 
654*]  on  the  part  of  a  purchaser  or  'mortgagee 
bk  ascertaining  the  true  condition  of  the  title  of 
a  Teasel,  as  it  respects  written  evidences  of  the 
same,  or  of  incumbrances  thereon,  from  an  ex- 
amination of  the  records  of  the  collector's  office 
at  the  several  home  ports  of  the  vessel,  as  the 
records  of  the  last  home  port  refer  to  the  pre- 
eeding  one,  the  last  bill  of  sale  incornorating 
isto  it  a  copy  of  the  previous  certificate  of 
registry.  In  this  respect,  the  system  of  re- 
cording in  the  collector's  ofiice  possesses  very 
great  advantages  over  the  filing  of  these  instru- 
■ents  in  the  clerks'  offices  where  the  vendor  or 
mortgagor  happened  to  reside  at  the  time,  as  no 
means  exist,  under  this  practice,  by  which  the^ 
snbsequent  purchaser  or  mortgagee,  by  any 
diligence,  could  obtain  a  knowledge  of  the  ac- 
loal  condition  of  the  title. 

We  are  aware  that  in  the  case  of  Potter  v. 
Irish,  10  Gray,  416,  the  court  came  to  the  con- 
clusion, upon  an  examination  of  the  Acts  on 
this  subject  that  bills  of  sale,  mortgages,  eta, 
under  the  Act  of  1850,  in  order  to  protect  the 
title  of  the  purchaser  or  mortgagee,  should  be 
recorded  in  the  office  of  the  Collector  of  Cus- 
toms at  the  port  of  the  last  registry,  or  enroll- 
ment, though  not  the  home  port  of  the  vessel. 
And  the  court  in  the  case  of  Chadwick  v.  Baker, 
M  Me.  9,  followed  this  decision.  Our  respect 
for  the  courts  rendering  these  decisions  has  led 
us  to  examine  the  several  statutes  upon  which 
this  question  depends  with  more  than  usual 
care,  and  after  the  best  consideration  we  have 
been  able  to  give,  we  are  obliged  to  differ  with 
them.  We  Uiink  the  better  construction  of 
these  statutes  leads  to  the  conclusion  that  the 
home  port  was  the  one  in  the  contemplation  of 
Congress  at  which  these  instruments  were  to  be 
recorded,  and  is  the  more  appropriate  one  in 
furtherance  of  the  object  for  which  the  Act 
was  passed. 

The  temporary  registry  or  enrollment  is  at  a 
collector's  office  in  a  district  where  the  owners 
do  not  reside,  and  is  made  without  any  refer- 
ence to  such  residence.  It  is  made  at  any  col-  j 
lector's  office,  and  at  any  port  within  the  limits  ' 
(Rf  the  United  States  where  the  vessel  may  hap- 
t  Watt. 


pen  to  be  at  the  time  this  temporary  document 
IS  registered. 

•While  the  home  port  may  be  at  the  [*6ss 
City  of  New  York,  the  temporary  registry  or  en- 
rollment may  be  made  at  New  Orleans  or  San 
Francisco,  or  Portland  in  Oregon,  where  it 
would  be  as  inconvenient  for  the  vendee  or 
mortgagee  to  make  a  record  of  the  bill  of  sale 
or  mortgage  as  it  would  be  for  a  person  deal- 
ing in  this  species  of  property  to  acquire  any 
notice  of  such  record;  whereas,  a  record  at  the 
home  port  is  within  the  district  where  the  own- 
ers reside,  and  where  negotiations  or  dealings 
in  respect  to  this  species  of  property  would 
naturally  be  conducted. 

Some  question  is  made  as  to  the  power  of 
Congress  over  the  title  and  property  of  vessels 
of  the  United  States  to  sucn  an  extent  as  to 
enable  it  to  pass  a  recording  Act. 

But»  after  the  regulation  of  this  species  of 
property  by  the  several  Acts  of  Congress  to 
which  we  have  referred,  and  in  respect  to  which 
there  has  never  been  a  question,  there  can  be 
very  little  hesitation  in  conceding  the  power  to 
protect  the  rights  of  subsequent  bona  fide  pur- 
chasers and  mortgagees  therein. 

Shipb  or  vessels  of  the  United  States  are  the 
creations  of  the  legislation  of  Congress.  None 
can  be  denominated  such,  or  be  entitled  to  the 
benefits  or  privileges  thereof,  except  those  reg- 
istered or  enrolled  according  to  the  Act  of  Sep- 
tember 1,  1789;  and  those  which,  after  the  last 
day  of  March,  1793,  shall  be  registered  or  en- 
rolled in  pursuance  of  the  Act  of  31st  Decem- 
ber, 1792,  and  must  be  wholly  owned  by  a  citi- 
zen, or  citizens  of  the  United  States,  and  to  be 
commanded  by  a  citizen  of  the  same.  1  Stat, 
at  L.  p.  287. 

And  none  can  be  registered  or  enrolled  unless 
built  within  the  United  States  before  or  after 
the  4th  of  July,  1776,  and  belonging  wholly  to 
a  citizen,  or  citizens,  of  the  United  States,  or, 
not  built  within  said  States,  but  on  the  16th  of 
May,  1789,  belonging,  and  thence  continuing 
to  belong,  to  a  citizen  or  citizens  thereof;  or 
ships  or  vessels  captured  from  the  enemy,  in 
war,  by  a  citizen,  and  lawfully  condemned  as 
prize,  or  adjudged  to  be  forfeited  for  a  breach 
of  the  laws  of  *the  United  States,  and  [*656 
being  wholly  owned  by  a  citizen  or  citizens 
thereof.     (lb.  $  2,  p.  288). 

Ships  or  vessels  not  brought  within  these 
provisions  of  the  Act  of  Confess,  and  not  en- 
titled to  the  benefiU  and  privileges  thereunto 
belonging,  are  of  no  more  value  as  American 
vessels  than  the  wood  and  iron  out  of  which 
they  are  constructed.  Their  substantial  if  not 
entire  value  consisU  in  their  right  to  the  char- 
acter of  national  vessels,  and  to  nave  the  protec- 
tion of  the  national  flag  floating  at  their  mast's 
head. 

Congress  having  created,  as  it  were,  this 
species  of  property,  and  conferred  upon  it  iU 
chief  value  under  the  power  given  in  the  Con- 
stitution to  regulate  commerce,  we  perceive  no 
reason  for  entertaining  any  serious  doubt  but 
that  this  power  may  be  extended  to  the  security 
and  protection  of  the  right  and  title  of  all  per- 
sons dealing  therein.  Tne  iudicial  mind  peems 
to  have  generally  token  this  direction.  The 
Martha  Washington,  25  Law  Rep.  22;  19  Ala. 
722;  8  Cal.  363;  36  Miss.  290. 

Decree  reversed,  and  a  decree  entered  for  the 

appellant. 
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Ex  parte  JOSEPH  H.  BRADLEY,  Petitioner. 
(See  S.  C.  7  Wall.  364-386.) 

Power  of  court  to  disbar  an  attorney — when 
court  has  no  power — Mandamus,  when  prop- 
er remedy. 

The  Supreme  Court  of  the  District  of  Columbia 
has  no  Jurisdiction  to  disbar  an  attorney  for  a 
contempt  committed  before  another  court,  to  wit : 
the   Criminal   Court  of  the  District. 

Such  Supreme  Court  possessed  no  power  to  pun- 
ish him,  upon  an  ez  parte  proceeding,  without 
notice  or  opportunity  of  defense,  or  explanation  of 
misbehavior. 

Mandamus  Is  the  proper  remedy  when  the  case 
is  outside  the  exercise  of  the  discretion  of  the  In- 
ferior court,  and  Is  one  of  Irregularity,  or  against 
law,  or  of  flagrant  Injustice,  or  without  Jurisdic- 
tion, 

[No.  8.     Original.] 

Submitted  Mar.  20,  1800.  Decided  Mar.  30,  1809. 
PETITION  for  mandamus. 

This  case  arises  on  a  petition  by  Mr.  Bradley 
to  this  court  for  the  writ  of  mandamus  directed 
to  the  Supreme  Court  of  the  District  of  Co- 
lumbia, in  order  to  restore  him  to  the  office  of 
attorney  and  counselor  in  that  court,  from 
which  he  claims  to  have  been  wrongfully  re- 
moved, Nov.  9,  1807. 

It  appears  that  at  the  June  Term,  1867,  of 
the  "Criminal  Court"  of  the  District  of  Colum- 
bia, pending  the  trial  of  John  H.  Surratt, 
for  the  murder  of  Abraham  Lincoln,  immedi- 
ately after  the  adjournment  of  the  court,  July 
2,  as  the  presiding  judge,  Mr.  Justice  Fisher, 
one  of  the  justices  of  the  Supreme  Court  of. 
the  District,  was  descending  from  the  Bench, 
an  altercation  occurred  between  the  petitioner 
and  said  judge. 

The  facts  as  to  said  altercation  are  in  dis- 
pute, and  the  conflicting  claims  concerning 
them  need  not  be  here  stated. 


On  August  10,  1867,  the  said  Justice,  while 
still  presiding  in  said  Criminal  Court,  ordered 
that  the  name  of  Mr.  Bradley  "be  stricken 
from  the  roll  of  attorneys  practicing  in  this 
court.''  Some  further  altercation  l^en  took 
place  between  the  parties. 

Oct.  29,  1867,  the  petitioner  was  served  with 
an  order  of  the  Supreme  Court  of  the  District^ 
with  a  rule  to  show  cause  *'Why  he  should 
not  be  punished  for  contempt  of  court,  by  rea- 
son of  said  offensive  conduct  and  language 
toward  one  of  its  members,  and  relating  to  the 
official  acts  of  the  said  Justice."  To  this  rule 
the  petitioner  made  return.  He  defended  his 
action  in  the  premises,  denied  many  of  the  al-, 
legations  contained  in  the  rule,  and  claimed 
that  he  was  not  guilty  of  any  contempt.  On 
Nov.  9,  1867,  the  said  court  ordered  that  the 
name  of  Mr.  Bradley  "be  stricken  from  the 
roll  of  attorneys,  solicitors,  etc.,  authorized  to 
practice  in  this  court.'* 

A  rule  having  issued  by  order  of  this  court 
to  the  Justices  of  the  said  Supreme  Court  of 
the  District  of  Columbia,  requiring  them  to 
show  cause  why  a  writ  of  mandamus  should 
not  issue,  agreeably  to  the  prayer  of  the  peti- 
tioner, they  made  return  thereto  in  argumenta- 
tive form,  and  submitted  the  case  on  said  le- 
turn. 
A  portion  of  the  return  is  as  follows: 
Said  rule  ought  to  be  discharged — 
1.  Because  said  Bradley  was  removed  from 
said  office  of  attorney  of  said  court,  only  after 
due  notice  had  been  served  upon  him,  and  lie 
had  been  heard  in  defense,  and  after  mature 
consideration  by  the  court.  That  said  order  of 
the  court  was  a  judgment  of  the  court  in  re- 
gard to  a  matter  within  its  own  exclusive  juris- 
diction, and  not  subject  to  review  in  any  other 
court,  and  especially  not  in  this  form  of  pro- 
ceeding. 


Note. — Disbarring  an  attorney. 

Notice  should  be  given  to  an  attorney  of  pro- 
ceedings to  disbar  him.  Even  where  the  offense  Is 
committed  In  open  court,  he  should  be  heard.  Sax- 
ton  V.  Stowell,  11  Paige,  526;  Bradley  v.  Fisher, 
13  Wall.  335 ;  Bx  parte  lioblnson,  10  Wall.  505 ; 
People  V.  Turner,  1  Cal.  148;  Ex  parte  Ueyfron. 
7  How.  (Miss.)  127;  Fletcher  v.  Dalngerfleld,  20 
Cal.  430 ;  Beene  v.  State,  22  Ark.  127. 

Matter  may  be  brought  before  the  court  by  an 
order  to  ^ow  cause  founded  upon  papers  presented 
to  court,  and  served  with  the  papers  personally 
upon  the  attorney.  In  re  Percy,  36  N.  Y.  651 ; 
Anon.  22  Wend.  656 ;  In  re  Peterson,  3  Paige,  510. 

An  attorney  may  be  readmitted  after  he  has  been 
disbarred.  Rez  v.  Greenwood,  1  W.  BI.  222;  Ex 
parte  Frost,  1  Chit.  658,  n. 

If  struck  off  the  roll  in  one  court  he  will  not 
be  admitted  in  any  other.  In  re  Smith,  1  B.  &  B. 
522:  4  Moore,  310. 

The  causes  for  disbarring  an  attorney  are  either 
moral  or  professional  unfitness  for  the  ofBce;  as  a 
conviction  for  subornation  of  perlury  (State  v. 
Holding,  1  McCord,  870)  ;  fraudulent  conduct, 
though  not  criminal  (U.  S.  v.  Porter.  2  Cranch, 
C.  C.  60) ;  fighting  a  duel  in  another  State  (Smith 
T.  State,  1  Yerg.  228)  ;  a  false  oath  or  professional 
statement  without  a  conviction  for  perlury  (Perry 
V.  State,  3  Iowa,  550) ;  threatening  a  judge  out  of 
court  with  personal  violence  during  the  trial  of  a 
cause  pending.  (Bradley  y.  Fisher,  13  Wall.  335}  ; 
for  a  contempt  of  court  (Austin's  Case,  5  Rawle, 
101)  ;  attempting,  to  get  the  opposing  attorney 
dmnk  (Dlcken*s  Case,  67  Pa.  St.  160)  ;  deceit  and 
Imposition  upon  the  court.  Matter  of  Loew,  5 
Hun,  462;  60  How.  Pr.  373. 

Where  the  statute  prescribes  the  causes,  court 
cannot  disbar  for  other  causes.  Ex  parte  Smith, 
28  Ind.  47;  Kane  v.  Haywood,  66  N.  C.  1;  Red- 
man V.  State,  28  Ind.  205. 

An  attorney  cannot  be  disbarred  for  refusing.  In 
the  presence  of  the  court,  to  make  answer  In  wrlt- 
ai4 


I  Ing  to  a  rule,  upon  the  ground  of  punishing  the 
refusal  as  a  contempt.  Ex  parte  Robinson,  19 
Wall.  505. 

The  remedy  to  restore  an  attorney  Itnproperlv 
disbarred  Is  mandamus.  Bx  parte  Robinson,  10 
Wall.  505 ;  People  v.  Turner,  1  Cal.  143. 

A  proceeding  to  punish  an  attorney  for  profea- 
slonal  misconduct  by  striking  his  name  from  the 
rolls,  or  otherwise.  Is  penal,  and  should  be  sos- 
tained  by  evidence  free  from  serious  doubt.  In 
matter  of  An  Attorney,  1  Hun,  821. 

In  proceedings  to  disbar  an  attorney  he  can  onlj 
be  convicted  upon  evidence  aood  at  common  law, 
delivered,  If  he  chooses,  in  nis  presence,  by  wit- 
nesses, subject  to  cross-examination.  Evidence 
cannot  be  taken  by  commission.  Though  this  la  a 
right,  it  may  be  waived  either  expressly  or  by 
tacit  acquiescence  in  the  course  of  the  court.  In 
re  An  Attorney,  83  N.  Y.  164:  matter  of  An  At- 
torney, 86  N.  Y.  563 ;  8.  C.  18  Week,  Dig.  476. 

The  offlce  of  attorney  becomes  vacant  upon  tbe 
removal  of  the  incumbent  or  his  conviction  of  an 
Infamous  crime.  Matter  of  Niles,  48  How.  Pr. 
246,  253. 

It  is  sufDcIent  ground  for  disbarring  an  attorney 
that  when  employed  by  a  husband  to  bring  a 
divorce  suit,  he  entered  into  collusion  with  tba 
wife  to  manufacture  evidence  which,  if  not  untro^ 
was  deceptive,  and  such  as  to  enable  the  husband 
to  procure  the  divorce.  Matter  of  Gale,  75  N.  T. 
526;  10  Alb.  L.  J.  05. 

It  is  not  proper  for  parties  or  attorneys  to  com- 
mence proceedings  to  disbar  or  suspend  attorneTs; 
such  proceedings  should  originate  with  the  court 
Itself.  The  court  will,  however,  examine  papers 
submitted  and  in  a  proper  case  Institute  pro- 
ceedings.   Matter  of  Brewster,  12  Hun,  100. 

Pardon  for  an  offense  will  not  relieve  the  attor- 
ney from  the  consequences  of  his  act.  Court  has 
the  power  to  consider  the  infidelity  to  his  client 
Involved.  Matter  of  An  Attorney,  86  N.  Y.  063 : 
18  Week.  Dig.  476. 
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The  question  as  to  the  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  to  reverse  the 
judgment  of  the  inferior  court  in  cases  of  this 
character  by  mandamus,  was  decided  in  £x 
parte  Secombe,  19  How.  9,  15  L.  ed.  5Go. 

The  opinion  in  this  case  was  referred  to  with 
approbation  by  this  court  in  the  recent  case  Ex 
parte  Garland,  4  Wall.  333,  18  L.  ed.  366. 

If  it  be  authority,  it  would  seem  to  be  con- 
clusive in  the  present  case. 

One  of  the  grounds  of  defense  for  Mr.  Brad- 
ley's conduct  is,  that  the  act  was  not  a  con- 
tempt of  the  Supreme  Oourt  of  the  District  of 
Columbia,  that  court  having  subsequently  taken 
up  the  subject  de  novo,  and  removed  the  pe- 
titioner from  its  bar. 

But  at  the  time  the  contempt  was  given, 
Judge  Fisher  was  holding  a  Supreme  Court 
and  exercising  its  criminal  jurisdiction  as  such 
Supreme  Court.  There  is  no  Criminal  Court  in 
this  District;  there  is,  therefore,  no  judge  of  a 
criminal  court  in  this  District.  The  Act  of 
March  3,  1863,  abolished  both  the  Circuit  and 
Criminal  Courts  of  the  District  of  Columbia, 
and  transferred  all  their  several  powers  and 
jurisdictions  to  the  Supreme  Court  created  to 
take  their  place.  It  prescribes  in  what  manner 
the  Supreme  Court  shall  exercise  those  powers 
and  jurisdiction. 

The  Supreme  Court  of  the  District  holds 
the  Criminal  Court,  and  the  law  makes  one 
judge  the  court  for  that  purpose. 

The  coutcmpt  in  question  was,  therefore,  a 
contempt  of  the  authority  of  the  Supreme 
Court.  Otherwise  no  member  of  the  bar  could 
be  dismissed  for  contempt  of  the  authority  of 
the  court,  unless  such  contempt  was  ofTercd  to 
the  court  in  General  Term.  Thus  protected, 
any  member  might,  if  so  disposed  (and  this  is 
by  no  means  an  extravagant  supposition,  should 
the  prisoner  succeed  in  the  present  attempt), 
walk  round  the  courts  from  one  to  another, 
denouncing  the  judges  as  liars,  seriatim,  and 
the  court  would  be  powerless  to  rid  itself  of 
his  presence. 

The  conduct  of  Mr.  Bradley,  however,  was 
not  merely  a  contempt  of  the  authority  of  the 
Supreme  Court  of  this  District,  but  was  also 
gross  misbehavior  in  his  office  as  attorney,  and 
for  this  reason,  also,  his  oflfense  was  cognizable 
by  the  court  in  General  Term,  irrespective  of 
the  doctrines  of  contempts. 

The  authority  of  the  courts  to  expel  a  mem- 
ber from  the  bar,  not  merely  for  contempts 
<^ered  in  the  courts,  but  for  misbehavior  as  an 
attorn^  as  clearly  denounced  in  the  case  of 
Secombe,  haa  also  received  the  sanction  of  this 
court  in  the  recent  case  of  Ex  parte  Garland,  4 
Wall.  379,  18  L.  ed.  370. 

The  jurisdiction  of  the  oourt  in  removing 
Mr.  Bradley,  besides,  belonged  to  the  court 
under  an  express  statute  of  Maryland,  which 
is  in  force  in  this  District.  Act  of  May,  1719, 
ch.  4,  f  2. 

The  return,  we  admit,  is  argumentative;  but 
it  is  a  return  in  answer  to  a  rule  to  show  cause, 
and  we  have  only  followed  in  this  respect  the 
precedent  set  up  bv  the  iTudges  of  the  Court 
of  Queen's  Bench,  m  the  great  case  of  Bridg- 
man  v.  Holt,  Show.  Par.  Cas.  Ill,  in  their  re- 
turn to  an  order  of  the  House  of  Lords,  quoted 
at  length  with  enthusiastic  approval  by  Mr. 
Justice  Baldwin  in  Ex  parte  Crane,  5  Pet.  212, 
X  Wall. 


etc.  That,  also,  of  Judge  Conkling  in  Ex  parte 
Bradstreet,  7  Pet.  634;  and  that  of  U.  S.  ▼. 
Kendall,  5  Cranch  (C.  C.)  163-385,  and  in  12 
Pet.  527. 

D.  EL  Carter,  Chief  Justice. 
George  P.  Fisher,  1 
A.  B.  Olin,  V  Justices. 

Andrew  VVylie,      J 

Messrs.  P.  Phillips  and  J.  M.  Carlisle,  for 
petitioner: 

The  case  presents  a  judgment  rendered  in 
one  court  for  a  contempt  committed  in  another 
court — held  months  previously. 

That  this  is  so,  will  be  readily  seen  by  refer- 
ence to  the  statutes  organizing  the  courts  of 
this  District. 

Act,  Feb.  27,  1801  (2  Stat.  103) ;  $  24,  Act, 
April  29,  1802;  Act  July,  1838  (5  Stot.  at  L. 
306) ;  Act,  Feb.  20,  1839  (5  Stat,  at  L.  516). 

These  statutes  show  that  from  the  passage  of 
the  Act  of  1838,  the  original  criminal  jurisdic- 
tion of  this  District  was  vested  in  a  separate 
and  distinct  court,  known  as  the  "Criminal 
Court,"  and  that  the  circuit  court  thereafter 
possessed  alone  a  supervisory  power  in  crimi- 
nal cases  by  writ  of  error,  or  the  adjourning  of 
a  question  of  law  bv  the  consent  of  the  accused. 

March  3,  1862  (12  Stat.  7C2),  the  courU  of 
the  District  were  reorganized.  Section  1  of 
the  Act  provides  that  a  court  shall  be  estab- 
lished. 'To  be  called  the  Supreme  Court  of  the 
District  of  Columbia,  which  shall  have  gen- 
eral jurisdiction  in  law  and  equity,"  and  be 
composed  of  four  Justices. 

This    general    jurisdiction    is,    however,    ex- 

glained  by  §  3,  which  provides  that  **Tl»e  said 
upreme  Court  shall  possess  the  same  powers 
and  exercise  the  same  jurisdiction  as  is  now 
possessed  and  exercised  by  the  Circuit  Court 
of  the  District  of  Columbia." 

It  then  providos  for  a  district  court,  which 
is  vested  with  the  same  powers  and  jurisdic- 
tion possessed  and  exercised  by  other  district 
courts  of  the  United  Stales;  and  also  for  Crim- 
inal Courts,  for  the  trial  of  all  ofTenses  and 
crimes  arising  within  the  District,  which  court 
shall  possess  the  same  powers  and  exercise  the 
same  jurisdiction  now  possessed  and  exercised 
by  the  Criminal  Coutt  of  the  District  of  Colum- 
bia. 

Having  shown  that  the  Supreme  Court  of  the 
District  is  distinct  from  the  Criminal  Court,  it 
cannot  be  necessary  to  argue  that  this  distinct- 
ness is  abrogated  by  the  provision  that  one  of 
the  justices  of  the  Supreme  Court  is  directed  to 
preside  in  that  court. 

The  question  then  arises,  had  the  Judges  of 
the  Supreme  Court  of  the  District  of  Columbia 
the  jurisdiction  to  punish  for  a  contempt  com- 
mitted in  the  Criminal  Court? 

The  power  here  has  been  exercised  upon  an 
attorney;  but  if  it  exists,  it  could  have  been 
applied  equally  as  well  to  any  other  person. 

The  punishment  inflicted  is  deprivation  of 
the  right  to  practice  his  profession,  but  the 
power  equally  extends,  when  rightfully  exer- 
cised, to  fine  and  imprisonment. 

If  we  have  established  that  the  Supreme 
Court  of  the  District  of  Columbia  is  a  tribunal 
distinct  from  that  of  the  Criminal  Court,  then, 
independently,  of  statutory  enactments,  there  is 
no  power  in  the  former  to  punish  for  a  con- 
tempt in  tiie  latter.    Such  a  power  was  never 
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exercised  at  eoxnmon  law,  and  is  not  included 
in  the  principle  of  self  protection,  upon  which 
the  whole  doctrine  of  contempts  is  founded. 
The  lanpruage  of  Chief  Justice  Marshall  in  Ex 
parte  Tillinghast  is  full  on  thU  point.  "This 
court  does  not  consider  itself  authorized  to 
punish  here  for  contempts  which  mav  have 
been  committed  in  that  district  court." 

4  Pet.  108. 

The  only  remaining  question  is:  has  this 
court  the  power  by  mandamus  to  restore  the 
petitioner,  m  a  case  where  the  judgment  of  dis- 
missal on  its  face  shows  that  the  court  a  quo 
exceeded  its  jurisdiction? 

At  common  law,  the  writ  of  mandamus  is  a 
writ  of  right  every  day  made  use  of  to  oblige 
inferior  courts  and  magistrates  to  do  justice, 
but  it  will  not  be  granted  to  control  the  exer- 
cise of  discretion.  People  ▼.  Sup.  Ct.  5  Wend. 
126;  10  Wend.  289. 

In  general,  it  lies  where  one  is  refused  to  be 
admitted  or  turned  out  wrongfully  from  any  of- 
fice or  franchise.    3  Burr.  1266. 

The  nature  of  the  writ  and  its  application 
are  commented  on  bv  Bacon,  tit.  "mandamus," 
where  it  is  held  to  be  the  appropriate  remedy 
to  restore  an  attorney. 

See,  also,  Marbury  y.  Madison,  1  Cranch, 
161;  Ex  parte  Crane,  5  Pet.  193;  Ex  parte 
Hoyt,  13  Fet.  291;  Ex  parte  Burr,  9  Wiieat, 
529;  Ex  parte  Secombe,  19  How.  9,  15  L.  ed. 
565. 

In  the  opening  of  the  opinion  in  this  case. 
Chief  Justice  Taney  refers  to  the  case  of  Til- 
linghast y.  Conklin^,  decided  at  the  January 
Term,  1829,  in  which  a  similar  motion  was 
overruled  upon  the  ground  that  the  court  had 
not  jurisdiction. 

This  "brief  written  opinion  not  reported," 
and  thus  referred  to,  the  clerk  is  unable  to  find, 
but  the  popular  history  of  the  case  enables 
me  to  say  that  the  application  of  mandamus, 
did  not  involve  the  question  of  jurisdiction  of 
Judge  Conklin,  but  questioned  the  propriety  of 
its  exercise  only.    See  4  Pet.  108. 

The  decision  was  limited  to  the  exigency  of 
the  case.  The  judgment,  as  recited  by  Judge 
Taney,  is:  "The  motion  is  overruled  upon  the 
ground  that  it  had  not  jurisdiction  in  the  case." 
The  case  was  an  application  to  review,  by  man- 
damus, the  facts  upon  which  the  judgment  was 
found  e<l. 

The  application  by  Secombe  for  the  man- 
damus, rested  alone  upon  the  allegation  that  he 
had  received  no  notice  or  information  prior  to 
the  rendering  of  the  judgment,  and  that  he 
was  not  present  when  it  was  entered. 

In  California,  where  the  jurisdiction  of  the 
Supreme  Court  is  under  the  same  limitations  as 
is  this  court,  the  writ  of  mandamus  is  held  to 
be  the  proper  remedy  to  compel  the  inferior 
eourt  to  restore  an  attorney  whose  name  bad 
been  stricken  from  the  rolls.  People  v.  Turner, 
1  Cal.  143. 

The  principle  of  this  case  was  again  recog- 
Bized,  and  the  order  dismissing  an  attorney 
directed  to  be  vacated  in  Fletcher  v.  Dainger- 
field,  20  Cal.  429;  People  v.  Justices,  1  Johns. 
Gas.  181 ;  Dew  v.  Judges,  8  Hen.  &  M.  1. 

The  eourt,  by  virtue  of  its  general  super- 
visory power,  as  well  as  by  statutory  grant,  has 
authority  to  issue  the  writ  of  mandamus  to  in- 
ferior tribunals,  as  a  means  of  exerting  its  ap- 
•i6 


pellate  power,  and  that,  by  the  'principles  and 
usages  of  law,"  this  case  justifies  its  exerdse. 
See,  generally,  Yates  v.  The  People,  6  Johns. 
467. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This'  case  arises  out  of  the  petition  by  Mr. 
Bradley  to  this  court  for  the  writ  of  mandamus 
directed  to  the  Supreme  Court  of  the  District 
of  Columbia  to  restore  him  to  the  ofHce  of  at- 
torney and  counselor  in  said  court,  from  which 
he  alleges  he  was  wrongfully  removed  on  the 
9th  of  November,  1867. 

The  first  ground  set  up  in  the  return  to  the 
rule  to  show  cause  is,  that  the  order  of  the 
court  removing  the  relator  was  within  its  own 
exclusive  jurisdiction,  and  not  subject  to  re- 
view in  this  court,  and  especially  not  in  this 
form  of  proceeding.  We  shall  hereafter  ex- 
amine this  question.  The  second  ground  is, 
that  on  the  10th  of  August,  1867,  while  Judge 
Fisher,  one  of  the  Justices  of  the  Supreme 
Court,  was  holding  a  criminal  court  in  this 
district,  the  relator  had  been  guilty  of  con- 
temptuous language  towards  the  said  judge  in 
the  progress  of  a  trial  therein,  and  for  which 
the  said  justice  disbarred  him  from  the  privi- 
leges of  attorney  and  counselor  of  the  Supreme 
Court.  That,  at  the  time  of  the  committing  of 
the  contempt.  Judge  Fisher  was  holding,  not  a 
criminal,  but  a  Supreme  Court,  and  exercising 
its  criminal  jurisdiction  as  such;  that  there  ia 
no  Criminal  Court  in  this  district,  and,  there- 
fore, no  judge  of  a  Criminal  Court;  and  that 
the  contempt  committed  before  the  judge  was 
a  contempt  of  the  Supreme  Court.  That  the 
Act  of  March  3,  1863,  abolished  both  the  cir- 
cuit and  Criminal  Courts  of  the  District,  and 
conferred  all  their  powers  and  jurisdiction  up- 
on the  Supreme  Court  created  by  the  Act. 

We  think  a  reference  to  this  Act  of  March  3, 
1863,  reorganizing  the  courts  in  this  District, 
will  show  that  this  is  an  erroneous  construction. 

The  1st  section  establishes  a  court  to  be  called 
the  Supreme  Court  of  the  District  of  Colum- 
bia, which  shall  have  general  jurisdiction  in 
law  and  equity.  It  shall  consist  of  four  jus- 
tices, one  of  which  shall  be  Chief  Justice. 

The  3d  section  provides  that  the  Supreme 
Court  shall  possess  the  same  powers  and  exer- 
cise the  same  jurisdiction  as  is  now  possessed 
and  exercised  1^  the  Circuit  Court  of  the  Dis- 
trict of  Columbia. 

The  justices  of  the  court  shall  severally  pos- 
sess and  exercise  the  jurisdiction  now  possessed 
and  exercised  by  the  judges  of  the  said  circuit 
court.  Any  one  of  them  may  hold  that  of  the 
United  States  for  the  District  of  Columbia,  in 
the  manner  and  with  the  same  powers  and  ju- 
risdiction possessed  and  exercised  by  the  other 
District  Courts  of  the  United  States;  and  any 
one  of  the  justices  may  also  hold  a  Criroiniu 
Court  for  the  trial  of  all  crimes  and  offenses 
arising  within  said  District,  which  court  shall 
possess  the  same  powers,  and  exercise  the  same 
jurisdiction  now  possessed  and  exercised  by  the 
Criminal  Court  of  the  District. 

The  5th  section,  that  General  Terms  of  the 
said  Supreme  Court  shall  be  held  at  the  same 
times  at  which  terms  of  the  Circuit  Court  of 
the  District  of  Columbia  are  now  required  to 
be  held,  and  at  the  same  place.    District  couitt 
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and  Criminal  Ck>iirU  shall  also  be  held  by  one 
of  said  justices  at  the  several  times  when  such 
eourts  are  now  required  to  be  held^  and  at  the 
same  place. 

The  8th  section  proyides,  among  other  things, 
368*]  that  the  Supreme  Court  may  have  'es- 
tablished such  rules  as  it  may  deem  necessary 
lor  the  regulation  of  the  practice  of  the  several 
eourts  organized  hj  this  Act.  The  13th,  that  all 
■aits  iLnd  proceedings,  which  at  the  time  this 
Act  takes  effect,  shall  be  pending  in  any  of  the 
eourts  hereby  abolished,  shall  be  transferred  to 
the  court  to  be  established  under  the  provision 
of  this  Act,  and  may  be  prosecuted  therein  with 
the  same  effect  as  they  might  have  been  in  the 
eourt  in  which  the  same  were  commenced. 

The  16th  section  provided  that  the  Circuit, 
District  and  Criminal  Courts  of  the  District  of 
Columbia  are  thereby  abolished,  and  all  laws 
and  parts  of  laws  relatin|f  to  said  courts,  so 
far  as  the  same  are  applicable  to  the  courts 
created  by  this  Act,  are  thereby  continued  in 
force  in  respect  to  such  courts,  etc 
371*]  It  will  be  seen,  by  reference  to  *this 
Organic  Act,  that  the  new  Supreme  Court  of 
this  District  has  conferred  upon  it  only  the 
same  powers  and  jurisdiction  as  was  possessed 
by  the  circuit  court  just  abolished.  This  circuit 
eourt  possessed,  at  the  time,  no  original  crim- 
inal jurisdiction  whatever,  nor  had  it,  since  the 
7th  July,  1838;  for  an  Act  of  that  date  estab- 
lisbed  a  criminal  court,  upon  which  was  con- 
ferred all  the  criminal  jurisdiction  of  the  Dis- 
triet. 

A  writ  of  error  lies  from  the  circuit  court  to 
this  Criminal  Court  and,  doubtless,  does  from 
the  present  Supreme  Court  to  the  Criminal 
Court  of  the  District. 

The  circuit  court  had  originally  been  invest- 
ed with  all  the  powers  of  a  District  Court  of  the 
United  States;  but  these  were  taken  from  it  in 
1802,  and  a  district  court  established  within  the 
IHstriet,  to  be  held  by  the  Chief  Justice  of  the 
cireuit  court  These  courts,  the  district  and 
criminal,  are  preserved  bv  the  Act  of  1863,  re- 
organixing  the  courts,  and  are  to  be  held  in  the 
same  manner,  and  with  the  same  powers  and 
jurisdiction — ^the  one  as  possessed  by  the  dis- 
trict eourts  of  the  United  States,  and  the  other 
as  possessed  by  tiie  old  Criminal  Court  of  the 
District.  The  only  change  made  is,  that  in- 
stead of  each  court  baring  a  judge  or  judges  ap- 
pointed to  hold  it,  any  justice  of  the  Supreme 
Court  may  hold  the  same.  Under  the  old  law, 
80th  of  Februa]7,  1839  (6  Stat,  at  L.  320),  in 
ease  of  the  inability  of  the  judge  of  the  Crimi- 
aal  Court  to  hold  the  same,  one  of  the  judges 
sf  the  Circuit  was  authorized  to  hold  it. 

It  is  plain,  therefore,  that,  according  to  a 
true  eonstruction  of  the  Act  of  1863,  reorganiz- 
ing the  courts  of  this  district,  the  Supreme 
Court  not  only  possesses  no  jurisdiction  in 
criminal  cases,  except  in  an  appellate  form,  but 
that  there  is  established  a  separate  and  inde- 
pendent court,  invested  with  all  the  criminal 
jurisdiction,  to  hear  and  punish  crimes  and  of- 
fenses within  the  District.  And  hence,  one  of 
the  grounds,  if  not  the  principal  one,  upon 
which  the  return  places  the  right  and  power  to 
disbar  the  relator,  faiU;  for  we  do  not  under- 
stand the  judges  of  the  court  below  as  contend- 
ing that^  if  Judge  Fisher,  at  the  time  of  the 


conduct  and  words  spoken  by  the  relator  before 
him,  or  in  his  presence,  *was  not  holding  [*37a 
the  Supreme  Court  of  the  District,  but  was 
holding  a  court  distinct  from  the  Supreme 
Court,  that  they  possessed  any  power  or  juris- 
diction oyer  the  subject  of  this  contempt  as 
complained  of;  otherwise  Uie  case  would  pre- 
sent the  analogous  proceeding  of  one  court  tak- 
ing cognizance  of  an  alleged  contempt  com- 
mitted before  and  against  another  court  which 
possessed  ample  powers  itself  to  take  care  of  its 
own  dignity  and  punish  the  offender.  Under 
such  circumstances,  and  in  this  posture  of  the 
case,  it  is  plain  that  no  authority  or  power 
existed  in  the  Supreme  Court  to  punish  for  the 
contempt  thus  committed,  even  without  refer- 
ence to  the  Act  of  Congress  of  1831,  which  in 
express  terms  restricts  the  power,  except  for 
Vmisbehavior  in  the  presence  of  said  courts,  or 
so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice."  Sec  1. 

The  third  ground  relied  on  in  the  return  for 
disbarring  the  relator  is,  that  his  conduct  was 
not  merely  a  contempt  of  the  authority  of  the 
Supreme  Court,  but  was,  also,  gross  misbe|)av- 
ior  in  his  office  as  an  attorney  generally,  and 
that,  for  this  reason  also,  his  of^nse  was  cog- 
nizable by  the  court  in  general  term,  and  pun- 
ishable irrespective  of  the  doctrine  of  contempts* 
The  judges  admit  that  the  rule  to  show  cause 
ordered  against  him  at  the  General  Term,  ig- 
nored the  order  made  bv  Judge  Fisher  disbar- 
ring the  relator,  and  called  upon  him  to  answer 
simply  for  the  act  and  conduct  specified  as  for 
a  contempt;  yet  they  insist  that,  after  the  re- 
turn of  the  relator  to  the  rule  in  answering  the 
contempt,  they  had  a  riffht  in  considering  the 
answer,  if  any  other  ofi^nse  appeared  therein 
cognizable  oy  the  court,  it  was  competent  to 
take  notice  of  it,  and  in^ct  punishment  accord- 
ingly. 

We  cannot  assent  to  this  view.  It  assumes 
the  broad  proposition,  that  the  attorney  may  be 
called  upon  to  answer  an  offense  specified  and, 
when  the  answer  comes  in,  without  any  fur- 
ther notice  or  opportunity  of  defense  or  ex- 
planation, punish  him  for  another  and  distinct 
offense.  Certainly  no  argument  can  be  neces- 
sanr  to  refute  such  a  proposition.  *It  [*373 
riolates  the  commonest  and  roost  familiar  prin- 
ciples of  criminal  jurisprudence.  It  is  true, 
where  a  contempt  is  committed  in  the  presence 
of  the  court,  no  other  notice  is  usually  neces- 
sary; but  a  proceeding  to  punish  an  attorney 
generally  for  misbehavior  in  his  office,  or  for 
any  particular  instance  of  misbehavior,  stands 
on  very  different  ground.  The  rule  to  show  cause 
is  in  the  record.  After  reciting  the  offensive 
language  and  conduct  complained  of  (all  of 
which  occurred  before  Judge  Fisher),  it  con- 
cludes in  these  words:  "And  said  conduct  and 
language  requiring,  in  our  opinion,  investiga- 
tion 1^  this  court,  it  is  therefore  ordered,  that 
said  Joseph  H.  Bradley  show  cause,  on  or  be- 
fore the  4th  day  of  November  next,  why  he 
should  not  be  punished  for  contempt  of  this 
court  by  reason  of  said  offensive  conduct  and 
language  towards  one  of  its  members,  and  re- 
latins  to  the  official  acts  of  the  said  justice." 
It  will  be  seen  that  the  offense  charged  again^it 
the  relator,  and  for  which  he  was  called  upon 
to  answer,  was  direct  and  specific,  one  well 
known  to  the  law  and  the  proceedings  of  eourta 
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— a  contempt  of  the  Supreme  Court.  And  the 
offense  being  thus  specified,  he 'was  fully  ad- 
vised of  the  matters  against  which  he  was 
called  upon  to  defend,  and  enabled  to  prepare 
his  defense  accordingly.  That  the  relator  so 
understood  the  charge  is  apparent  from  his 
answer,  in  which  he  expresses  his  satisfaction 
at  the  opportunity  afforded  him  to  present  to 
the  court  his  account  of  the  facts  involved  in 
the  case,  and  "to  purge  himself  from  any  in- 
tentional disrespect,  contumely  or  contempt 
towards  the  court,  or  any  member  thereof,  in 
the  transactions  referred  to." 

The  order  entered  on  the  minutes  of  the 
court,  after  the  answer  to  the  rule  to  show 
cause,  inflicting  the  punishment  confirms  this 
view.  It  is  found  in  the  record,  and  is  headed 
as  follows: 

"In  the  matter  of  Joseph  H.  Bradley,  Sr. — 
Contempt  of  court." 

"Mr.  Bradley  having  filed  his  answer  to  the 
rule  of  court  served  on  him,  and  having  been 
heard  at  the  bar  in  support  of  his  answer,  it  is  by 
374]  the  court  ordered,  that  for  the  causes  *set 
forbh  in  said  rule,  the  name  of  Mr.  Bradley 
be  stricken  from  the  roll  of  attorneys,  solici- 
tors, etc.,  authorized  to  practice  in  this  court. 

The  order,  or  judgment,  seems  to  be  in  strict 
conformity  to  the  offense  charged  in  the  rule 
to  show  cause,  namely :    for  contempt  of  court. 

We  do  not  doubt  the  power  of  the  court  to 
punish  attorneys  as  officers  of  the  same,  for 
misbehavior  in  the  practice  of  the  profession. 
This  power  has  been  recognized  and  enforced 
ever  since  the  organization  of  courts,  and  the 
admission  of  attorneys  to  practice  therein.  If 
guilty  of  fraud  against  their  clients,  or  of  stir- 
ring up  litigation  by  corrupt  devices,  or  using 
the  forms  of  law  to  further  the  ends  of  in- 
justice; in  fine,  for  the  commission  of  any 
other  act  of  official  or  personal  dishonesty  and 
oppression,  they  become  subject  to  the  summary 
jurisdiction  of  the  court.  Indeed,  in  every  in- 
stance where  an  attorney  is  charged  by  affi- 
davit with  fraud  or  malpractice  in  his  pro- 
fession, contrary  to  the  principles  of  justice  and 
common  honesty,  the  court,  on  motion,  will  or- 
der him  to  appear  and  answer,  and  deal  with 
him  according  as  the  facts  may  appear  in  the 
case.  But,  this  is  a  distinct  head  of  proceeding 
from  that  of  contempt  of  court,  or  the  members 
thereof,  committed  in  open  court,  or  in  im- 
mediate view  and  presence,  tending  to  inter- 
rupt its  proceedings,  or  to  impair  the  respect 
due  to  its  authority.  This  distinction  is  recog- 
nized in  the  Act  of  1831,  already  referred  to, 
which,  after  providing  for  personal  contempt 
in  presence  of  the  court,  authorizes  attachments 
to  issue,  and  summary  punishment  to  be  in- 
flicted, for  "the  misbehavior  of  the  officers  of 
said  courts  in  their  official  transactions." 

Without  pursuing  this  branch  of  the  case 
further,  our  conclusion  is: 

First.  That  the  judges  of  the  court  below  ex- 
ceeded their  authority  in  punishing  the  rela- 
tor for  a  contempt  of  that  court  on  account  of 
contemptuous  conduct  and  language  before  the 
Criminal  Court  of  the  District,  or  in  the  pres- 
ence of  the  judge  of  the  same. 
375*]  *Second.  That  they  possessed  no  power 
to  punish  him,  upon  an  ex  parte  proceeding, 
without  notice  or  opportunity  of  defense  or  ex- 
planation for  misbehavior,  or  for  any  particu- 
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lar  instance  of  the  same  generally  In  his  office 
as  attorney  of  the  court,  as  claimed  in  the 
words  of  the  return:  "irrespective  of  the  doc- 
trine of  contempts." 

The  only  remaining  question  is,  whether  or 
not  a  writ  of  mandamus  from  this  court  is  the 
appropriate  remedy  for  the  wrong  complained 
of.  This  question  has  already  been  answered  by 
Chief  Justice  Marshall,  who  delivered  the  opin- 
ion of  the  court  in  Ex  parte  Crane,  6  Pet.  190. 
That  was  an  application  for  a  mandamus  to  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  commanding 
the  court  to  review  the  settlement  of  sevenu 
bills  of  exceptions.  The  learned  Chief  Justice 
observes :  "A  doubt  has  been  suggested  respect- 
ing the  power  of  the  court  to  issue  the  writ. 
The  question  was  not  discussed  at  the  bar,  but 
has  been  considered  by  the  judges.  It  is  prop- 
er," he  obsen^es,  "that  it  should  be  settled,  and 
the  opinion  of  the  court  annoimccd.  We  have  de- 
termined that  the  power  exists."  He  then  re- 
fers to  the  definition  and  office  of  the  writ  as 
known  to  the  common  law  in  England,  and  to 
the  language  of  Blackstone  in  speaking  of  it, 
as  follows:  "That  it  issues  to  the  judges  of  any 
inferior  court,  commanding  them  to  do  justice, 
according  to  the  powers  of  their  office,  whenever 
the  same  ia  delayed.  For  it  is  the  peculiar  busi- 
ness of  the  Court  of  King's  Bench  to  superin- 
tend all  other  inferior  tribunals,  and  therein  to 
enforce  the  due  exercise  of  those  judicial  or 
ministerial  powers  with  which  the  crown  or  the 
Legislature  have  invested  them;  and  this,  not 
only  by  restraining  their  excesses,  but  also  by 
quickening  their  negligence,  and  obviating  the 
denial  of  justice."  The  Chief  Justice  then  re- 
fers to  the  13th  section  of  the  Judicial  Act, 
which  enacts  that  the  Supreme  Court  shall  have 
power  to  issue  writs  of  prohibition  to  the  dis- 
trict courts  when  proceeding  *as  courts  ["376 
of  admiralty  and  maritime  jurisdiction;  and 
writs  of  mandamus,  in  cases  warranted  by  the 
principles  and  usages  of  law,  to  any  courts  ap- 
pointed or  persons  holding  offices  under  the  au- 
thority of  the  United  States.  ^'A  mandamus  to 
an  officer,"  he  observes,  "is  held  to  be  the  exer- 
cise of  original  jurisdiction;  but  a  mandamus 
to  an  inferior  court  of  the  United  States  is  in 
the  nature  of  appellate  jurisdiction." 

Two  of  the  judges  dissented,  and  one  of  them, 
Mr.  Justice  Baldwin,  delivered  an  elaborate 
opinion  adverse  to  the  decision,  in  which  every 
objection  to  the  jurisdiction  is  very  forcibly 
stated.  Since  this  decision  the  question  hajs 
been  regarded  at  rest,  as  will  be  seen  from  many 
cases  in  our  reports,  to  some  of  which  we  have 
referred.  7  Pet.  634;  8  Pet.  291;  17  How.  276, 
15  L.  ed.  101 ;  3  Wall.  752,  18  L.  ed.  212. 

This  writ  is  applicable  only  in  the  supervi- 
sion of  the  proceedings  of  inferior  courts,  in 
cases  where  there  is  a  legal  right,  without  any 
existing  legal  remedy.  It  is  upon  this  ground 
that  the  remedy  has  been  applied  from  an  early 
day,  indeed,  since  the  organization  of  courts  and 
the  admission  of  attorneys  to  practice  therein 
down  to  the  present  time,  to  correct  the  abuses 
of  the  inferior  courts  in  summary  proceedings 
against  their  officers,  and  especially  against 
the  attorneys  and  counselors  of  the  courts.  The 
order  disbarring  them,  or  subjecting  them  to 
fine  or  imprisonment,  is  not  reviewable  by  writ 
of  error,  it  not  being  a  judgment  in  the  sense 
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of  the  Uw  for  which  this  writ  will  lie.  With- 
out, therefore,  the  use  of  the  writ  of  mandAmus, 
however  flagrant  the  wrone  committed  against 
these  officers,  they  would  he  destitute  of  any 
redress.  The  attorney  or  counselor,  disbarred 
from  caprice,  prejudice  or  passion,  and  thus 
suddenly  deprived  of  the  only  means  of  an  hon- 
orable support  of  himself  and  family,  upon  the 
contrary  doctrine  contended  for,  would  be  ut- 
terly remediless. 

It  is  true  that  this  remedy,  even  when  liber- 
ally expounded,  affords  a  far  less  effectual  secur* 
377*]  ity  to  the  occupation  of  attorney  •than 
is  extended  to  that  of  every  other  class  in  the 
community.  For  we  agree  that  this  writ  does 
not  lie  to  control  the  judicial  discretion  of  the 
judge  of  the  court;  and  hence,  where  the  act 
complained  of  rested  in  the  exercise  of  this  dis- 
cretion, the  remedy  fails. 

But  this  discretion  is  not  unlimited,  for  if  it 
be  exercised  with  manifest  injustice,  the  Court 
of  King's  Bench  will  command  its  due  exercise, 
tapp.  Mand.  14.  It  must  be  a  sound  discre- 
tioii,  and  according  to  law  (p.  13).  As  said  by 
Chief  Justice  Taney,  in  Ex  parte  Secombe,  19 
How.  13,  15  L.  ed.  565:  "The  power,  however, 
is  not  an  arbitrary  and  despotic  one,  to  be 
exercised  at  the  pleasure  of  the  court,  or  from 
passion,  prejudice,  or  personal  hostility."  And 
by  Chief  Justice  Marshall,  in  Ex  parte  Burr, 
9  Wheat.  530:  ''The  court  is  not  inclined  to 
interpose,  unless  it  were  in  a  case  where  the 
conduct  of  the  circuit  or  district  court  was  ir- 
regular, or  was  flagrantly  improper." 

We  are  not  concerned,  however,  to  examine 
In  the  present  case  how  far  this  court  would  in- 
quire into  any  irregularities  or  excesses  of  the 
court  below  in  the  exercise  of  its  discretion  in 
Buking  the  order  against  the  relator,  as  our 
decision  is  not  at  all  dependent  upon  that  ques- 
tion. Whatever  views  may  be  entertained  con- 
cerning it,  they  are  wholly  immaterial  and  un- 
important here.  The  ground  of  our  decision  up- 
on this  branch  of  the  case  is,  that  the  court  be- 
low had  no  jurisdiction  to  disbar  the  relator 
for  a  contempt  committed  before  another  court. 
The  contrary  must  be  maintained  before  this 
order  can  be  upheld  and  the  writ  of  mandamus 
denied.  No  amount  of  judicial  discretion  of  a 
court  can  supply  a  defect  or  want  of  jurisdic- 
tion in  the  case.  The  subject-matter  is  not  be- 
fore it ;  the  proceeding  is  coram  non  judice  and 
void.  Now,  this  want  of  jurisdiction  of  the  in- 
ferior court  in  a  summary  proceeding  to  re- 
move an  officer  of  the  court,  or  disbar  an  attor- 
ney or  counselor,  is  one  of  the  specific  cases  in 
which  this  writ  is  the  appropriate  remedy. 
We  have  already  seen,  from  the  definition  and 
sffioe  of  it,  that  it  is  issued  to  the  inferior  courts 
*^  enforce  the  due  exercise  of  those  judicial 
378*1  •or  ministerial  powers  with  which  the 
Crown  or  Legislature  have  invested  them;  and 
this,  not  only  by  restraining  their  excesses,  but 
also  by  quickening  their  negligence  and  obviat- 
ing their  denial  of  justice.^'  3  Bl.  Com.  111. 
The  same  principle  is  also  found  stated  with 
more  fullness  in  Bacon's  Abr.  tit.  Mandamus, 
let.  D,  273,  "to  restrain  them  (inferior  courts) 
within  their  bounds,  and  compel  them  to  exe- 
eute  their  ^  .risdiction,  whether  such  jurisdic- 
tioii  arises  by  charter,  etc.,  being  in  subsidium 
justieice."  See,  also.  Bacon,  let.  £,  278;  also, 
Tmm,  Hand*  105,  and  the  cases  there  cited. 


The  same  principle  is  also  stated  by  Chief 
Justice  Marshall  in  Ex  parte  Burr.  "There  is 
then,"  he  observes,  "no  irregularity  in  the  mode 
of  proceeding  which  would  justify  the  interpo- 
sition of  this  court.  It  could  only  interpose  on 
the  ground  that  the  circuit  court  had  clearly 
exceeded  its  powers,  or  had  decided  erroneously 
on  the  testimony."  The  case  of  Burr  was  mal- 
practice and  stirring  up  litisation,  to  the  dis- 
turbance and  oppression  of  the  community. 
The  jurisdiction  was  unquestionable.  So,  in 
Ex  parte  Secombe,  Chief  Justice  Taney,  after 
showing  that  the  quest^n  was  one  of  judicial 
discretion,  observes,  "We  are  not  aware  of  any 
case  where  a  mandamus  has  issued  to  an  inferior 
tribunal,  commanding  it  to  reverse  or  amend 
its  decision,  when  the  decision  was  in  its  nature 
a  judicial  act,  and  within  the  scope  of  its  juris- 
diction and,  discretion."  The  case  of  Secombe 
was  for  a  contempt  in  open  court,  and  the  ju- 
risdiction undoubted.  So  was  the  case  of  Til- 
linghast  v.  Conkling,  referred  to  bv  the  Chief 
Justice  in  his  opinion.  This  writ  has  been  is- 
sued in  numerous  cases  by  K.  B.,  in  England, 
to  inferior  courts  to  restore  attorneys  wrong- 
fully removed.  The  cases  are  collected  by  Mr. 
Tapping  on  Mandamus,  44.  One  of  them  was 
the  case  of  an  attorney  suspended  from  prac- 
tising in  the  courts  of  the  county  palatine  of 
Chester.  The  reason  given  for  issuing  this 
writ  is,  that  the  office  is  of  *public  con-  [*379 
cem,  and  regards  the  administration  of  jus- 
tice; and  because  there  is  no  other  remedy. 
6  Mod.  18,  per  Holt;  Leigh's  Case,  3  Mod.  .335; 
Lee's  Case,  Carth.  169. 

Cases  are  found,  also,  in  many  of  the  courts 
of  the  States.  Among  the  more  recent  are  three 
cases  in  California  (1  Cdl.  143,  188,  190) ;  in 
New  York  ( 1  Johns.  Cas.  181 ) ;  in  Pennsyl- 
vania, Virginia  and  Alabama.  In  several  of 
the  cases  the  remedy  failed,  as  in  Ex  parte 
Burr,  Secombe,  and  Tillinghast,  the  court  bav- 
ins held,  in  the  cases,  that  the  questions  in- 
volved were  of  judicial  discretion.  But  the 
proceeding  is  admitted  to  be  the  recognized  rem- 
edy when  the  case  is  outside  of  the  exercise  of 
this  discretion,  and  is  one  of  irregularity,  or 
against  law,  or  of  flagrant  injustice,  or  without 
jurisdiction. 

It  will  be  seen  that  this  opinion  is  wholly  ir- 
respective of  the  merits  of  this  unhappy  contro- 
vert between  the  relator  and  Judge  Fisher, 
as  the  view  we  have  taken  of  the  case  does  not 
in  any  respect  involve  this  question.  We  can 
only  regret  the  controversy,  as  between  gentle- 
men of  the  highest  respectability  and  honor, 
and  express  the  hope  that  reflection,  forbear- 
ance and  the  generous  impulses  that  eminently 
belong  to  the  members  of  their  profession,  may 
lead  to  their  natural  fruits — ^reconciliation  and 
mutual  and  fraternal  regard. 

Our  conclusion  is,  that  a  peremptory  writ  of 
mandamus  must  issue. 

Mr.  Justice  Miller,  dissenting: 

I  am  of  opinion  that  .this  court  has  no  juris- 
diction of  the  case  in  which  it  has  just  ordered 
the  writ  of  mandamus  to  issue. 

There  are,  in  the  reports  of  our  decisions, 
three  applications  before  this  for  the  writ  of 
mandamus  to  be  issued  by  this  court  to  restore 
attorneys  to  places  at  the  bar  from  which  they 
had  been  expelled  by  Federal  Courts.    The  first 
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380*]  of  these  is  *the  case  of  Burr,  9  Wheat. 
529.  The  opinion  delivered  by  Chief  Justice 
Marshall  expresses  great  doubt  on  the  part  of 
the  court  as  to  its  right  to  interfere,  and  rest- 
ing mainly  on  that  doubt,  and  partly  on  the 
fact  that  the  exclusion  from  practice  was  tem- 
porary, and  would  soon  expire,  the  application 
was  refused. 

In  the  other  two  cases,  namely:  Tillinghast 
V,  Conkling  [not  reported],  and  Ex  parte  Se- 
combe,  19  How.  9,  15  L.  ed.  665,  the  application 
was  denied,  and  the  denial  placed  explicitly 
on  the  ground  that  this  court  has  no  power  to 
revise  the  decisions  of  the  inferior  courts  on 
this  subject  by  writ  of  mandamus. 

In  delivering  the  opinion  of  the  court  in  the 
latter  case,  Chief  Justice  Tane;^  said,  that  "In 
the  case  of  Tillinghast  v.  Conkling,  which  came 
before  this  court  at  the  January  Term,  1827,  a 
similar  motion  was  overruled.  The  case  is  not 
reported,  but  a  brief  written  opinion  remains 
in  the  files  of  the  court,  in  which  the  court  says 
that  the  motion  is  overruled  upon  the  ground 
that  it  had  not  jurisdiction  of  the  case."  In 
the  principal  case  the  court  said:  '^t  is  not 
necessary  to  inquire  whether  this  decision  of  the 
territorial  court  (disbarring  Secombe)  can  be 
revised  here  in  any  other  form  of  proceeding. 
The  court  are  of  opinion  that  he  is  not  en- 
titled to  a  remedy  by  mandamus.  ...  It 
cannot  be  reviewed  or  reversed  in  this  form  of 
proceeding,  however  erroneous  it  may  be,  or 
supposed  to  be.  And  we  are  not  aware  of  any 
case  where  a  mandamus  was  issued  to  an  infer- 
ior tribunal,  commanding  it  to  reverse  or  annul 
its  decision,  where  the  decision  was  in  its  na- 
ture judicial,  and  within  the  scope  of  its  juris- 
diction and  discretion." 

The  attempt  to  distinguish  the  case  now  un- 
der consideration  from  those  just  cited,  on  the 
ground  that  in  the  present  case  the  Supreme 
Court  of  the  District  of  Columbia  was  acting 
without  jurisdiction,  is,  in  my  judgment,  equal- 
ly without  foundation  in  the  fact  asserted,  and 
in  the  law  of  the  case  if  the  fact  existed. 

1.  That  court  had  jurisdiction  of  the  person 
of  Mr.  Bradley,  because  he  was  a  resident  of 
381*]  the  District  of  Columbia  and  •because 
he  received  notice  of  the  proceeding,  and  sub- 
mitted himself  to  the  court  by  defending  on  the 
merits. 

2.  It  had  jurisdiction  of  the  offense  charged, 
namely:  a  contempt  of  the  court  whose  judg- 
ment we  are  reviewing.  I  say  this  advisedly, 
because  the  notice  which  called  upon  him  to 
answer  charged  him  in  distinct  terras  with  a 
contempt  of  the  Supreme  Court  of  the  District, 
though  much  of  the  argument  of  counsel  goes 
upon  the  hypothesis  that  the  offense  for  which 
he  was  disbarred  was  an  offense  against  the 
eriminal  court,  and  not  the  Supreme  Court. 

3.  That  court  had  undoubted  authority  to 
punish  contempt  by  expelling  the  guilty  party 
from  its  bar. 

If  the  court  had  jurisdiction  of  the  party  and 
of  the  offense  charged,  and  had  a  riglit  to  pun- 
ish such  offense  by  the  judgment  which  was 
rendered  in  this  case,  what  element  of  jurisdic- 
tion is  wanting? 

But  if  we  concede  that  the  Supreme  Court  of 
the  District  exceeded  its  authority  in  this  case, 
I  know  of  no  Act  of  Congress,  nor  any  princi- 
ple established  by  previous  decisions  of  this 
aao 


court,  whieh  authorises  us  to  interfere  by  writ 
of  mandamus.  The  argument  in  favor  of  such 
authority  is  derived  from  th«  analogy  supposed 
to  exist  between  the  pres(;nt  case  and  others  in 
which  the  court  has  held  that  the  writ  may  be 
issued  in  aid  of  its  appellate  jurisdiction,  as 
Ex  parte  Crane,  5  Pet.  193;  Ex  parte  Hoyt,  13 
Pet.  291,  and  by  the  practice  in  the  Court  of 
King's  Bench,  in  England,  and  in  some  of  our 
state  courts. 

In  regard  to  the  practice  in  the  King's  Bench 
and  in  the  state  coiuts,  I  shall  attempt  to  show 
presently  that  this  court  possesses  no  such  gen- 
eral supervisory  power  over  inferior  Federal 
Courts  as  belongs  to  the  Kinff*s  Bench,  and  as 
belongs  generally  to  the  appellate  tribunals  of 
the  States.  The  appellate  power  of  this  court 
is  strictly  limited  to  cases  provided  for  by  Act 
of  Congress. 

The  case  of  Crane  (supra),  was  one  which 
this  court  had  an  undoubted  right  to  review. 
It  was  alleged  that  this  right  was  obstructed  hy 
the  refusal  of  the  judge  of  the  circuit  court 
*to  sign  a  bill  of  exceptions,  and  the  court  [*38a 
held  that  in  such  a  case  he  might  be  compelled, 
by  the  writ  of  mandamus,  to  sign  a  truthful 
and  proper  bill  of  exceptions. 

It  was  not  necessary  to  cite  this  case  and 
others,  in  which  the  court  refused  to  grant  the 
writ  of  mandamus,  to  show  that  under  proper 
circumstances  it  may  issue.  In  Ex  parte  Mil- 
waukee R.  Co.  5  Wall.  825,  18  L.  ed.  676.  the 
court  ordered  a  writ  of  mandamus  to  issue  to 
the  judges  of  the  circuit  court,  because,  in  the 
language  of  the  court,  "The  petitioner  has  pre- 
sented a  case  calling  for  the  exercise  of  the 
supervisory  power  of  this  court  over  the  circuit 
court,  which  can  only  be  made  effectual  by  a 
writ  of  mandamus."  And  this  is  the  true  doc- 
trine on  which  the  use  of  the  writ  is  founded; 
and  the  sound  construction  of  the  13th  section 
of  the  Judiciary  Act. 

The  case  of  Hoyt  (supra),  cited  by  counsel 
for  petitioner,  is  in  strong  confirmation  of  this. 
Referring  to  the  language  of  that  section  the 
court  says:  'The  present  application  is  not  war- 
ranted by  any  such  principles  and  usages  of 
law.  It  is  neither  more  nor  less  than  an  applica- 
tion for  an  order  to  reverse  the  solemn  judg- 
ment of  the  district  judffe  in  a  matter  clearly 
within  the  jurisdiction  of  the  court,  and  to  sub- 
stitute another  judgment  in  its  stead."  Pre- 
cisely what  is  asked  in  the  present  case. 

The  case  of  Tobias  Watkins,  3  Pet.  193,  is 
very  analogous  to  the  one  before  us,  and  in 
construing  the  power  of  this  court  in  regard 
to  the  writ  of  habeas  corpus,  decides  principles 
which  appear  to  me  to  be  in  direct  conflict  with 
the  views  advanced  by  the  court  in  the  opinion 
just  read.  In  that  case,  Watkins  had  been  in- 
dicted, tried  and  sentenced  to  imprisonment  by 
the  Circuit  Court  of  the  Distri«!t  of  Columbia. 
An  application  was  made  to  this  court  for  a 
writ  of  habeas  corpus,  on  the  ground  that  the 
indictment  charged  no  offense  of  whicli  that 
court  had  cognizance.  But,  conceding  this  to 
be  true,  and  answering  the  case  made  by  the 
petition,  the  court,  by  Marshall,  Ch.  J.,  asks: 
"With  what  propriety  can  this  court  look 
•into  the  indictment?  We  have  no  power," ['383 
he  says,  "to  examine  the  proceeding  on  a 
writ  of  error,  and  it  would  be  strange  if,  under 
color  of  a  writ  to  liberate  an  individual  from 
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unlawful  imprisoDment,  we  could  substaiitially 
reverse  •  judgment  which  the  law  has  placed 
bejond  our  reach.  An  imprisonment  under  a 
judgment  cannot  be  unlawful  unless  that  judg- 
ment be  an  absolute  nullity;  and  it  cannot  be 
a  nullity  if  the  court  has  general  jurisdiction 
of  the  subject^  although  it  be  erroneous."  "The 
law  trusts  that  court  with  the  whole  subject 
and  has  not  confided  to  this  court  any  power  of 
revising  its  decisions.  We  cannot  usurp  that 
power  by  the  instrumentality  of  the  writ  of 
habeas  corpus."  ^d,  finally,  after  examining 
the  cases  m  which  this  court  had  previously 
issued  the  writ  of  habeas  corpus,  he  says  that 
they  are  "no  authority  for  inquiring  into  the 
judgments  of  a  court  of  general  criminal  juris- 
diction, and  regarding  them  as  nullities,  if,  in 
our  opinion,  the  court  has  misconstrued  the 
law,  and  has  pronounced  an  offense  to  be  pun- 
ishable criminally,  which  we  may  think  not." 

The  case  made  by  Mr.  Bradley  is  much  weak- 
er than  the  case  of  Watkins,  because,  in  the 
latter,  the  court  was  only  asked  to  determine, 
on  the  face  of  the  indictment,  whether  the  of- 
fense charged  was  cognizable  by  the  circuit 
eourt.  Here  the  char^  of  a  contempt  of  which 
the  court  below  had  jurisdiction,  is  clear;  but 
we  are  told  that,  on  looking  into  the  testimony, 
we  shall  find  that  the  petitioner  was  not  guilty 
of  a  contempt  of  that  court,  but  of  another 
court.  Jud^  Marshall  and  the  court  over 
which  he  presided  refused  to  look  beyond  the 
judgment^  even  at  tiie  indictment.  Here  the 
court  looks  beyond  the  judgment,  and  beyond 
the  notice  which  charges  the  offense,  and  in- 
quires into  the  evidence  on  which  the  party  is 
convicted;  and  because  that  is,  in  the  opinion  of 
this  court,  insufiicient,  it  is  held  that  the  court 
which  tried  the  case  had  no  jurisdiction.  This 
is  to  me  a  new  and  dangerous  test  of  jurisdic- 
tion. 

But  with  all  due  respect  to  my  brethren  of 
the  majority  of  the  court,  it  seems  to  me  that 
their  judgment  in  this  case  is  not  only  un- 
supported by  the  cases  relied  on,  and  in  con- 
384*]  flict  ^with  the  cases  of  Tillinghast  and 
Seeombe,  decided  by  this  court  directly  on  the 
same  point,  but  it  is  at  war  with  the  settled 
doctrine  of  the  court  on  the  general  subject  of 
its  appellate  jurisdiction. 

The  Constitution  declares  that  the  appellate 
power  of  this  court  is  subject  to  such  excep- 
tions, and  is  to  be  exercised  under  such  regu- 
lations as  Congress  shall  make.    Art.  III.  sec.  2. 

Chief  Justice  Ellsworth,  construing  this 
clause  of  the  Constitution,  in  the  case  of  Wis- 
cart  V.  Dauchy,  3  Dall.  321,  said:  "If  Congress 
had  provided  no  rule  to  regulate  our  proceed- 
ings, we  cannot  exercise  an  appellate  jurisdic- 
tion ;  and  if  the  rule  is  provided,  we  cannot  de- 
part from  it."  And  the  court  afterwards,  by 
Chief  Justice  Marshall,  said  in  sut>stance,  that 
if  Congress  in  establishing  the  Supreme  Court, 
had  not  described  its  jurisdiction,  its  general 
power  in  reviewing  the  decisions  of  other  Fed- 
eral courts  could  not  be  denied.  But  the  fact 
that  Congress  had  described  its  jurisdiction  by 
affirmative  language,  must  be  understood  as  a 
regulation  under  the  Constitution,  prohibiting 
the  exercise  of  other  powers  than  those  de- 
scribed. U.  S.  V.  More,  3  Cranch,  150;  Durous- 
scan  V.  U.  8.  6  Cranch,  307. 

la  U.  &  ▼•  Nourse,  6  Pet.  470,  a  case  of  sum- 
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mary  proceedings  before  the  district  judge  un- 
der the  revenue  law,  which  provided  tluit  an 
appeal  might  be  allowed  to  claimant  by  a  judge 
of  the  Supreme  Court,  it  was  said  that,  "as  this 
special  mode  is  pointed  out  by  which  an  appeal 
may  be  taken,  it  negatives  the  right  of  an  ap- 
peal in  any  other  manner;"  and  it  was  further 
said  that  the  United  States  had  no  right  of  ap- 
peal, because  none  was  given  by  the  Act  which 
authorized  the  proceeding. 

And  finally,  in  the  case  of  Barry  v.  Mercein, 
6  How.  103,  this  court,  by  Chief  Justice  Taney, 
declared  emphatically  that,  "By  the  Constitu- 
tion of  the  United  States,  the  Supreme  Court 
possesses  no  appellate  power  in  any  case  unless 
conferred  upon  it  by  Act  of  Congress;  nor  can 
it  be  exercised  in  any  other  "mode  of  [*285 
proceeding  than  that  which  the  law  prescribes." 
This  case  and  the  case  of  U.  S.  v.  More  were 
decided  in  direct  reference  to  the  jurisdiction  of 
this  court  over  those  of  the  District  of  Colum- 
bia; and  in  the  latter,  Judge  Marshall  uses  tliis 
unmistakable  language:  "This  cour^  there- 
fore, will  only  review  those  judgments  of  the 
Circuit  Court  of  Columbia,  a  power  to  re-exam- 
ine which  is  expressly  given  by  law." 

Let  us  see,  then,  what  regulations  Congresi 
has  made  in  regard  to  our  jurisdiction  over 
the  courts  of  the  District  of  Columbia. 

The  Supreme  Court  of  the  District,  whose 
judgment  is  attempted  to  be  brought  into  re- 
view here,  was  established  l^  the  Act  of  March 
3,  1863  (12  Stat.  762).  The  only  clause  look- 
ing to  a  revision  of  the  decisions  of  that  court 
is  section  11,  which  enacts  "that  any  final  judg- 
ment, order,  or  decree  of  said  court  may  be 
reexamined  and  reversed  or  affirmed  in  the 
Supreme  Court  of  the  United  States,  upon  writ 
of  error  or  appeal,  in  the  same  cases  and  in 
like  manner  as  is  now  provided  by  law  in  refer- 
ence to  final  judgments,  orders,  and  decrees  of 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia."  The  Act  on  which  our 
jurisdiction  over  this  circuit  court  depended  is 
that  of  February  27,  1801.  (2  Stat,  at  L.  103.) 
The  8th  section  of  that  Act  provides  that  "any 
final  judgment,  order,  or  decree  of  said  circuit 
court,  wherein  the  matter  in  dispute  shall  ex- 
ceed the  value  of  $100"  (now  $1,000),  "may 
be  re-examined  and  reversed  or  affirmed  in  the 
Supreme  Court  of  the  United  States  by  writ  of 
error  or  appeal." 

Here,  then,  is  no  provision  for  any  other 
modes  of  review  than  by  appeal  and  by  writ  of 
error;  but  there  is  a  limitation  of  the  use  of 
these  modes  to  cases  in  which  the  matter  in 
dispute  shall  exceed  $1,000.  Where,  then,  is 
there  any  authority  for  a  review  by  writ  of 
mandamus?  And  where  is  there  any  regulation 
authorizing  a  review  of  this  case  by  any  mode 
whatever  ? 

For  the  counsel  of  petitioner  in  this  case  does 
not  claim  that  the  matter  in  dispute  exceeds 
$1,000,  or  has  *any  money  value.  Such  [•386 
a  claim  would  be  fatal  to  the  relief  he  asks, 
because  it  would  show  that  it  is  a  proper  case 
for  a  writ  of  error  and,  therefore,  a  manda- 
mus will  not  lie. 

We  have  repeatedly  held  that  the  writ  of 
mandamus  cannot  be  made  to  perform  the  func- 
tions of  a  writ  of  error. 

Tn  the  recent  case  of  The  Commissioner  v. 
Whiteley,  4  Wall.  524,  18  L.  ed.  335,  the  follow- 

ast 


^»7-4»l 


SUPHCME    COUBT   OF    THE    UnHBD    StATBS. 


Dbc.  Tkbm, 


ing  language  was  used  without  dissent:  'The 
principles  of  the  law  relating  to  the  remedy  by 
mandamus  are  well  settled.  It  lies  when  there 
is  a  refusal  to  perform  a  ministerial  act  in- 
volving no  exercise  of  judgment  or  discretion. 
...  It  lies  when  the  exercise  of  judgment 
and  discretion  are  involved,  and  the  otlicer  re- 
fuses to  decide,  provided  that  if  he  decided,  the 
aggrieved  party  could  have  his  decision  reviewed 
by  another  tribunal.  .  .  .  It  is  applicable 
only  in  these  two  classes  of  cases.  It  cannot  be 
made  to  perform  the  functions  of  a  writ  of 
error.". 

And  to  the  same  purpose  are  Ex  parte  Hoyt, 
13  Pet.  270,  and  Ex  parte  Taylor,  14  How.  3. 


DENNIS  MULLIGAN,  Plflf.  in  Err., 

V. 

JOHN  CORBIN,  Martha  A.  Corbin,  and  Martha 

Corbin,  Jr. 

(§ee  S.  0.  7  Wall.  487-491.) 

Act  of  Legislature,  when  does  not  impair  con- 
tract. 

An  act  of  the  Leiclslature  of  Kentucky  releaslnir 
the  interest  o<  the  State  In  escheated  lands  does 
not,  either  in  terms  or  by  necessary  implication, 
imoair  the  obligation  of  the  Auditors  contract  to 
concede  a  moiety  of  the  lands  to  an  attorney  for 
their  recovery. 

[No.  114.] 
Argued  Mar.  23,  1869.     Decided  Apr.  6,  1869. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

This  case  arose  upon  a  petition  filed  in  the 
Fayette  Circuit  Court,  in  the  State  of  Ken- 
tucky, by  the  plaintiff  in  error,  to  recover  a 
certain  house  and  lot  in  Lexington,  Kentudcy. 
The  said  court  entered  judgment  in  favor  of 
the  plaintiff.  The  Court  pt  Appeals,  on  appeal, 
having  reversed  this  judgment,  the  plaintiff 
sued  out  this  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Garret  Davis  and  R.  T.  Merrick, 
for  plaintiff  in  error. 

Messrs.  J.  B.  Beck,  J.  W.  Moore,  and  Bright, 
for  defendants  in  error. 

(The  alignment  being  confined  to  the  facts 
is  not  here  given.) 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  only  question  that  arises  in  this  case, 
which  it  is  competent  for  this  court  to  decide, 
is,  whether  the  Act  of  the  Legislature  of  Ken- 
tucky, passed  on  the  4th  day  of  April,  1861,  is 
repugnant  to  the  Constitution  of  the  United 
Stat^,  because  it  impairs  the  obligation  of  a 
contract. 

That  Act  is  as  follows:  "Be  it  enacted  by 
the  General  Assembly  of  th«  Commonwealth  of 
Kentucky,  that  whatever  interest  in  a  small 
house  and  lot  on  Upper  Street,  in  the  City  of 
Lexington,  which  was  conveyed  in  the  year 
1808,  by  Thomas  Bodley  to  Solomon  Brindley, 
may  rightfull;^  belong  to  the  State  1^  escheat 
or  otherwise  since  the  death  of  the  said  Brind- 

Nora. — What  laws  are  void  as  impairing  obliga- 
tion of  contracts — sst  note  to  Vlttcner  t.  Peck,  8 
L.  ed.  U.  8.  163. 


ley  without  known  legal  heirs,  be,  and  the  same 
is  hereby  released  to  and  vested  in  Martha  Ann 
Corbin,  for  her  life,  and  her  daughter,  Martha 
Ann,  absolutely  after  her  said  mother's  death. 
The  said  property  having  been  •bought  in  [^489 
the  year  1843,  as  the  property  of  William  C. 
Barry,  claiming  and  possessed  of  it  after  said 
Brindley's  death,  and  conveyed  in  1844  to  the 
said  mother  and  daughter,  and  who  have 
occupied  it  as  theirs  ever  since  said  sale  and 
conveyance.'* 

A  short  history  of  the  cirpumstances  which 
led  to  this  piece  of  legislation  is  necessary  in 
order  to  understand  the  position  taken  by  the 
plaintiff  in  error.  The  record  disclosed  that 
Solomon  Brindley,  a  free  colored  man,  was  the 
owner,  in  *1808,  of  a  small  house  and  ['488 
lot,  of  trifling  value,  in  the  City  of  Lexington, 
and  is  dead.  It  does  not  appear  when  he  died, 
or  that  he  ever  transferred  the  title  to  the 
property;  but  at  a  very  early  day  William  T. 
Barry  occupied  it,  and  this  occupancy  was  con- 
tinued after  his  death  by  his  legal  representa- 
tive until  1843,  when  it  was  sold  as  Barry's 
property,  on  an  execution  in  favor  of  the  old 
Bank  of  Kentucky,  and  purchased  for  two  of 
the  defendants  in  error,  who  occupied  and 
claimed  it  until  November,  1855. 

At  this  date,  Thomas  B.  Monroe,  Jr.,  an  at- 
torney at  law,  was  employed  by  the  Auditor  of 
Public  Accounts,  in  conformity  with  the  stat- 
utes, by  a  written  contract,  to  sue  for  and  re- 
cover the  property  as  having  escheated  on  the 
death  of  Solomon  Brindley,  and  Monroe  was 
to  have  an  equal  moiety  of  the  property  recov- 
ered for  his  compensation.  Monroe,  in  the 
excution  of  his  employment,  prosecuted  a  suit 
in  the  name  of  Baxter,  the  agent  appointed  to 
take  charge  of  escheated  estate,  and  procured  a 
judgment  of  eviction,  and  afterwards  under- 
took to  sell  the  property  to  Mulligan,  the  plain- 
tiff in  error,  and  to  deliver  possession  to  him. 
At  this  point  of  time  the  Legislature  stepped 
in  and  passed  the  Act  in  question. 

Mulligan  insists  that  this  Act  is  inhibited  by 
the  Constitution  of  the  United  States  because 
it  impairs  the  obligation  of  the  contract  which 
the  auditor  made  with  Monroe.  The  correct- 
ness of  this  position  is  the  point  to  be  decided. 
If  the  Legislature  had  the  power  to  release 
to  the  defendants  in  error  the  right  of  the  State 
to  the  property  in  controversy,  both  conunon 
justice  and  the  good  name  of  the  Commonwealth 
demanded  the  exercise  of  that  power,  under  the 
circumstances  of  this  case.  It  appears  that  the 
affairs  of  the  old  Bank  of  Kentucky  were  sub- 
stantially under  the  control  of  the  State  when 
the  house  and  lot  were  seized  as  the  property 
of  Barry,  and  sold.  The  purchasers  at  thai; 
sale  had  a  right  to  conclude  that  the  State 
would  never  interfere  to  their  prejudice,  and  no 
other  party  could,  if  Brindley  died  without 
heirs.  The  Legislature,  after  the  facts  were 
known,  would  have  been  guilty  of  a  great  wrong 
if  it  had  refused  to  pass  an  Act  to  give  validity, 
as  far  as  it  *had  power  to  do  so,  to  a  ['490 
sale  of  which  the  State  derived  the  benefit. 

The  general  power  of  the  LegisUiture  to  gntix^ 
to  individuals  the  lands  belonging  to  the  State 
is  not  denied;  but  it  is  claimed  there  wan  at 
restraint  in  this  instance,  on  account  of  thm 
previous  contract  concerning  the  property, 
tween  the  auditor  and  Monroe. 
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It  is  charitable  to  suppose  that  the  auditor 
would  never  have  employed  Monroe  to  dispos- 
sess the  Corbins,  had  he  known  the  manner  in 
which  they  acquired  possession,  and  tiiat  his 
proceedings  were  prompted  by  a  commendable 
seal  for  the  true  interests  of  the  State. 

But,  after  all,  did  the  contract  with  ^fonroe 
have  the  effect  claimed  for  it  by  the  plaintiff  iu 
error?  It  certainly  did  not  vest  in  him  the 
title  to  the  property.  If,  as  is  admitted,  the 
auditor  had  the  authority  to  contract  with  an 
attorney  at  law  to  give  him  one  half  of  the 
escheated  estate,  as  compensation  for  its  recov- 
ery, still,  this  contract  did  not  confer  on  him  a 
tioense  to  sell  the  property  after  it  was  recov- 
ered, or  to  make  any  disposition  of  it  that 
would  bind  the  government. 

The  Legislature  had  intrusted  the  manage- 
ment of  escheated  property  with  bonded   offi- 
cers, and  confided  to  them  the  exclusive  power 
of  selling,  under  the  written  directions  of  the 
auditor.     1  Stanton,  Stat.  Kv.  ch.  34,  p.  459. 
In  no  other  mode  could  the  legal  title  oC  the 
State  be  devested,  and  it  nowhere  appears  that 
Baxter,   in  whose  name  the  suit  against  the 
Corbins  was  prosecuted,  and  who  was  the  agent 
for  escheated  estates  in  Fayette  County,  where 
the  property  is  situated,  was  a  party  to  the  sale 
to  Mulligan,   or   that   he   ever   sanctioned   it. 
Viewing   the   transaction   in  the   aspect   most 
favorable  to  Mulligan,  it  is  apparent  that  his 
rights,  under  this  contract,  are  those  which  be- 
longed to  Monroe,  and  that  he  has  no  other  or 
better  rights  than  Monroe  had.    The  case,  .then, 
resolves  into  this  question:     What  were  the 
rights  of  Monroe,  and  how  are  they  affected 
by  the  Act  of  the  Legislature?    The  answer  to 
Uiis  question  is  very  plain,  and  relieves  the 
proceeding  of  any  difficulty. 
491*]     *When  the  escheat  was  perfected,  the 
1^1  title  to  the  entire  property  was  vested  in 
the  State;  but  as  the  State,  through  its  audi- 
tor, had  bargained  with  Monroe  to  concede  a 
moiety  to  him  for  his  services  it  follows  that 
the  State  was  under  obligation  to  convey,  in 
some  proper  form,  this  moiety  to  him.    This  left 
the  State  the  undisputed  owner  of  one  half  the 
property,  with  such  power  of  disposition  as  the 
L^^lature,  in  its  wisdom,  should  see  proper  to 
give  it.    The  Act  in  question  does  not  attempt 
to  interfere  witii  any  privilege  which  belonged 
to  Monroe,  and  we  have  no  right  to  presume 
it  was   passed  with  any  such   intention.     It 
does  not  profess  to  grant  to  the  Corbins  any 
particular  estate,  but  simply  releases  to  them 
whatever  interest  the  State  had  to  the  property 
they  occupied,  and  as  the  State  undoubtedly 
had  an   interest   in  it  to  the  extent  of   one 
Boiety,  how  can  it  be  said  that  the  obligation 
sf  the  contract  between  the  auditor  and  Mon- 
loe  was  impaired  by  this  statute? 

The  statute  operated  rightfully  on  the  moiety 
•vned  by  the  State,  and  there  is  no  authority 
Isr  aajing  the  Legislature  meant  to  do  anything 


It  is  not  our  province  to  decide  any  other 
point  Sn  this  case,  and  as  the  Act  of  the  Legis- 
lature of  Kentud^  does  not,  either  in  terms  or 
by  necessary  implication,  impair  the  obligation 
of  the  auditor's  contract  with  Monroe,  it  fol- 
lows that  the  judgment  of  the  Court  of  Appeals 
mast  be  affirmed. 
7  Waix. 


•GEORGE  S.  TWITCHMiL,  Petr.,  [•321 

v. 

THE     COMMONWEALTH     OP     PENNSYL- 
VANIA. 

(See  S.  C.  7  Wall.  321-327.) 

Writ  of  error  in  a  criminal  case — ^to  state 
courts — practice  on — ^Amendments  of  Consti- 
tution. 

It  Is  no  objection  to  the  allowance  of  a  writ  of 
error  that  the  judRToent,  to  be  reviewed,  was  ren- 
dered  in  a  criminal  case. 

Writs  of  error  to  state  courts  have  never  been 
allowed  as  of  right. 

The  practice  is  to  submit  the  record  of  th«  state 
court  to  a  judge  of  this  court  to  ascertain  whether 
the  case  will  Justify,  the  allowance  of  the  writ. 

The  5th  and  6th  amendments  of  the  Constitu- 
tion of  the  United  States  do  not  apply  to  state 
governments ;  they  were  designed  exclusively  as 
restrictions  upon  Federal  power. 

Motion  argued  Apr.  2,  1869.     Decided  Apr.  6, 

1869. 

PETITION  for  a  writ  of  error. 

This  case  arose  upon  a  petition  for  leave  to 
file  a  motion  for  a  writ  of  error  to  the  Court 
of  Oyer  and  Terminer,  of  the  City  and  County 
of  Philadelpliia,  and  the  SSupreme  Court  of 
Pennsylvania.  The  prayer  of  the  petitioner  was 
granted  Mar.  31,  1869,  with  directions  to  serve 
notice  of  argument  on  the  Attorney-General  of 
Pennsylvania. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  W.  W.  HubbeU,  for  petitioner. 

No  counsel  appeared  for  tne  respondent. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  writ  of  error  to 
the  Court  of  Oyer  and  Terminer  of  the  City  and 
County  of  Philadelphia  and  the  Supreme  Court 
of  Pennsylvania,  with  a  view  to  the  revision 
here  of  a  judgment  of  the  former  court,  af- 
firmed by  the  latter  court  which  condemns  the 
petitioner  to  suffer  death  for  the  crime  of  mur- 
der. 

The  application  is  made  under  the  56th  sec- 
tion of  the  Judiciary  Act  of  1789,  which  makes 
provision  for  the  exercise  of  appellate  jurisdic- 
tion of  this  court  over  judgments  and  decrees 
of  the  courts  of  the  States. 

Neither  the  Act  of  1789,  nor  the  Act  of  1867 
which  in  some  particulars  supersedes  and  re- 
places the  Act  of  1789,  makes  any  distinction 
between  civil  and  criminal  cases  in  respect  to 
the  revision  of  the  judgments  of  State  courts 
by  this  court;  nor  are  we  aware  that  it  has 
ever  been  contended  that  any  such  distinction 
exists.  Certainly  none  has  been  recognized 
here.  No  objection,  therefore,  to  the  allowance 
of  the  writ  of  error  asked  for  by  the  petition 
can  arise  from  the  circumstance  that  the  judg- 
ment which  we  are  asked  to  review  was  ren- 
dered in  a  criminal  case. 

But  writs  of  error  to  state  courts  hare  never 
been  allowed,  as  of  right.  It  has  always  been 
the  practice  to  submit  the  record  of  the  state 
courts  to  a  judge  of  this  court,  whose  duty  has 
been  to  ascertain  upon  examination  whether 
any  question,  cognizaible  here  upon  appeal,  was 
made  and  decided  in  the  proper  court  of  the 
State,  and  whether  the  case  upon  the  face  of 
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the  record  will  justify  the  allowance  of  the 
writ. 

In  general,  the  allowance  will  be  made  where 
the  decision  appears  to  have  involved  a  question 
within  our  appellate  jurisdiction;  but  refusal 
to  allow  the  writ  is  the  proper  course  when  no 
such  question  appears  to  have  been  made  or 
325*]  'decided;  and  also  where,  although  a 
claim  of  right  under  the  Constitution  or  laws 
of  the  United  States  may  have  been  made,  it  is 
nevertheless  clear  that  the  application  for  the 
writ  is  made  under  manifest  misapprehension 
as  to  the  jurisdiction  of  this  court. 

In  the  case  before  us  we  have  permitted  the 
motion  for  allowance  to  bo  argued  before  the 
full  bench  because  of  the  uigency  of  the  case, 
and  the  momentous  importance  of  the  result 
to  the  petitioner. 

It  is  claimed  that  the  writ  should  be  allowed 
upon  the  ground  that  the  indictment  upon 
which  the  judgment  of  the  state  court  was  ren- 
dered was  framed  under  a  statute  of  Pennsyl- 
vania in  disregard  of  the  5th  and  6th  Amend- 
ments of  the  Constitution  of  the  United  States, 
and  that  this  statute  is  especially  repugnant  to 
that  provision  of  the  6th  Amendment  which 
declares,  "that  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right"  "to  be  informed 
of  the  nature  and  cause  of  the  accusation 
against  him." 

The  statute  complained  of  was  passed  March 
30,  1860,  and  provides  that  "In  any  indict- 
ment for  murder  or  manslaughter  it  shall  not 
be  necessary  to  set  forth  the  manner  in  which, 
or  the  means  by  which,  the  death  of  the  deceased 
was  caused;  but  it  siiall  be  sufficient,  in  every 
indictment  for  murder,  to  charge  that  the  de- 
fendant did  feloniously,  wilfully  and  with  mal- 
ice aforethought,  kill  and  murder  the  deceased; 
and  it  shall  be  sufficient,  in  any  indictment  for 
manslaughter,  to  charge  that  the  defendant  did 
feloniously  kill  the  deceased." 

We  are  by  no  means  prepared  to  say,  that  if 
it  were  an  open  question  whether  the  5th  and 
6th  Amendments  of  the  Constitution  apply  to 
the  state  governments,  it  would  not  be  our  duty 
to  allow  the  .writ  applied  for  and  hear  argu- 
ment on  the  question  of  repugnancy.  We  think, 
indeed,  that  it  would.  But  the  scope  and 
application  of  these  amendments  are  no  longer 
subjects  of  discussion  here. 

In  the  case  of  Barron  v.  Baltimore,  7  Pet. 
326*]  243,  the  whole  •question  was  fully  con- 
sidered upon  a  writ  of  error  to  the  Court  of 
Appeals  of  the  State  of  Maryland.  The  error 
alleged  was,  that  the  state  court  sustained  the 
action  of  the  defendant  under  an  Act  of  the 
State  Legislature,  whereby  the  property  of  the 
plaintiD'  was  taken  for  public  use  in  violation 
of  the  6th  Amendment.  The  court  held  that 
its  appellate  jurisdiction  did  not  extend  to  the 
case  presented  by  the  writ  of  error;  and  Chief 
Justice  Marshall,  declaring  the  unanimous 
judgment  of  the  court,  said : 

"The  question  presented  is,  we  think,  of  great 
importance,  but  not  of  much  difficulty.  .  .  . 
The  Constitution  was  ordained  and  established 
by  the  people  of  the  United  States  for  them- 
selves, for  their  own  government,  and  not  for 
the  government  of  the  individual  States.  Each 
State  established  a  Constitution  for  itself,  and 
in  that  Constitution  provided  such  limitations 
and  restrietioBS  on  the  powers  of  its  particular 
sa4 


govemmoit  as  its  Judgment  dictated.  TIm 
people  of  the  United  dtates  framed  such  a  gov- 
ernment for  the  United.  States  as  they  sup- 
posed best  adapted  to  their  situation  and  best 
calculated  to  promote  their  interests.  The  pow* 
ers  they  conferred  on  this  government  were  to 
be  exercised  by  itself;  and  the  limitations  on 
power  if  expressed  in  general  terms,  are  natur- 
ally and,  we  think,  necessarily  applicable  to 
the  government  created  by  the  instrument. 
They  are  limitations  of  power  granted  in  the 
instrument  itself,  not  of  distinct  governments 
framed  bv  different  persons  and  K»r  different 
purposes." 

And,  in  conclusion,  after  a  thorough  examina- 
tion of  the  several  amendments  which  had 
then  (1833)  been  adopted,  he  observes: 

"These  amendments  contain  no  expression 
indicating  an  intention  to  apply  them  to  state 
governments.  This  court  cannot  so  apply 
them." 

And  this  judgment  has  since  been  frequently 
reiteraied,  and  always  without  dissent. 

That  they  "were  not  designed  as  limits  upon 
the  state  governmeuLS  in  reference  to  their  own 
citizens,"  but  "exclusively  •as  restric-  [•327 
tions  upon  federal  power,"  was  declared  in  Fox 
v.  Ohio,  5  How.  434,  to  be  "the  only  rational 
and  intelligible  interpretation  which  these 
amendments  can  have."  And  language  equally 
decisive,  if  less  emphatic,  may  be  found  in 
Smith  V.  Md.  18  How.  76,  15  L.  ed.  271 ;  and 
Withers  v.  Buckley,  20  How.  90,  15  L.  ed.  819. 

In  ^he  views  thus  stated  and  supported  we 
entirely  concur.  They  apply  to  the  6th  as  fully 
as  to  any  other  of  the  amendments.  It  is  cer- 
tain that  we  can  acquire  no  jurisdiction  of  the 
case  of  the  petitioner  by  writ  of  error,  and  we 
are  obliged,  therefore,  to  refuse  the  writ. 


JAMES  T.  AUSTIN,  Plff.  in  Err., 

V. 

THE  BOARD  OF  ALDERMEN  OF  THE  CITY 

OF  BOSTON. 

(See  S.  C.  7  Wall.  694-699.) 

Review    of    state    judgment — what    questions 

arise. 

in  reviewing  a  state  Judgment,'  the  onlv  qnestlon 
of  Federal  Jurisdiction,  and  of  wiilcli  this  court 
can  talce  cognizance  is,  whether  the  plaintiff  In 
error  has  been  deprived  of  any  right,  contrary  to 
the  Act  of  Congress,  upon  which  he  relies  for  pro- 
tection. 

Where  the  facts  bring  the  case  within  the  terms 
of  the  Act  according  to  the  strictest  constructloo 
which  can  be  given  to  them,  this  is  conclusive  of 
the  case. 

[No.  123.1 

Submitted  Mar.  28,  1869.    Decided  Apr.  5,  1869. 

IN  ERROR  to  the  Supreme  Judicial  Court  of 
the  Commonwealth  of  Massachusetts. 
This  is  a  writ  of  error  to  the  Supreme  Ju- 
dicial Court  of  Massachusetts,  to  reverse  its 
judgment,  affirming,  on  certiorari,  a  tax  as- 
sessed by  the  defendant  in  error  upon  certain 
shares  in  National  Banking  Associations  situ- 

XoTB. — What  adjudication  of  state  courts  can  be 
brought  up  for  review  in  the  United  States  Su- 
preme Court  by  writ  of  error  to  those  courts — «se* 
note,  62  L.R.A.  618.  _    _ 
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«ted  in  Boston.  The  tax  was  assessed  under  the 
Massachusetts  f^tatute  of  1865.  ch.  242,  i  3, 
which  is  as  follows:  "The  assessors  of  each 
«ity  and  town  in  which  any  shareholder  in  such 
associations  resides,  shall  include  all  shares  in 
•ueh  associations  held  hy  persons  resident  and 
liable  to  taxation  in  said  city  or  town  in  valu- 
ation of  the  personal  property  of  such  person, 
for  the  assessment  of  all  taxes  imposed  and 
levied  in  such  town  by  authority  of  law,  to  be 
assessed  at  the  sa  -*  rate,  and  subject  to  the 
same  deductions  as  shares  of  state  banks  and 
other  moneyed  corporations  in  the  hands  of  the 
citizen  of  such  city  or  town." 

The  plaintiff  in  error,  who  was  a  citizen  of 
Boston,  contends  that  this  statute  conflicts  with 
the  provisions  of  the  United  States  Statute 
of  1864,  ch.  106,  I  41  (13  U.  S.  Stat,  at  L.  Ill, 
112),  as  the  proper  construction  of  that  Act 
requires  that  any  tax  assessed  on  such  shares 
shall  be  assessed  in  the  city  or  town  where  the 
bank  is  situated. 

The  decision  of  the  Supreme  Court  of  Massa- 
diusetts  is  reported  in  14  Allen,  359. 

A  further  statement  of  the  case  appears  in 
the  opinion  ot  the  court. 

Mr.  Ivers  T.  Austin,  for  plaintiff  in  error: 

The  question  is:  what  did  Congress  intend  by 
the  phrase  used  in  the  41  st  section  of  the  Cur- 
rency Act»  "at  the  place  where  such  bank  is 
located,  and  not  elsewhere?"  Does  "place" 
mean  State,  Territory  or  district  in  which  a 
national  bank  is  located,  or  docs  it  mean  the 
dtv,  town  or  village  of  its  location? 

Stat.  1864,  ch.  106;  13  Stat,  at  L.  112. 

1.  The  statutes  do  not  and  never  did  nor 
eould  possess,  by  virtue  of  their  sovereignty,  the 
power  or  right  to  tax  the  shares  of  the  national 
banks.  The  first  proviso  of  the  41st  section  of 
the  Currency  Act  is  a  grant,  or  operates  as  a 
grant,  to  the  States,  of  a  new  power  or  a  new 
ri^t  to  tax  the  shares.  It  is  not  the  restric- 
tion of  a  power  or  right  already  possessed  by 
them. 

The  right  to  tax  the  "means  and  instru- 
ments employed  in  the  exercise  of  the  functions 
of  the  Federal  Government"  is  exclusive  in 
Congress. 

McCulloch  V.  Maryland,  4  Wheat.  316;  Osbom 
T.  Bk.  of  U.  S.  0  Wheat.  738;  Weston  v.  Char- 
leston, 2  Pet.  449;  Dobbins  v.  Erie  Co.  16  Pet. 
435-446;  Bk.  of  Com,  v.  N.  Y.  a  Black,  620,  17 
L.  ed.  461;  Bank  Tax  Case,  2  Wall.  200,  17 
L.  ed.  793. 

2.  Congress  has  the  constitutional  power  to 
annex  to  its  grant  to  the  States  of  a  ri^ht  to 
tax  the  riiares  of  national  banks,  any  conditions, 
limitations  and  restrictions,  which  in  its  Judg- 
ment may  be  deemed  expedient;  and  the  States 
are  bound  to  comply  with  any  and  all  such  con- 
ditions, limitations  and  restrictions,  if  they  un- 
dertake to  exercise  the  power  thus  conferred. 

The  character  of  the  States  as  sovereigns, 
does  not  alter  nor  modify  their  obligation  as 
grantees. 

Bk.  of  U.  S.  V.  Planters'  Bk.  9  Wheat.  904; 
Bk.  of  Kentucky  v.  Wister,  2  Pet  818;  Bruooe 
T.  Bk.  of  Kentucky,  11  Pet.  257-324. 

The  limitations  in  the  proviso  have  been  held 
to  be  binding  upon  the  States  by  this  court, 
aad  by  eveir  state  court  which  has  judicially 
considered  the  point. 

Pa  :  Markoe  t.  Hartranft,  6  Am.  Law  Bag. 
f  WAUk  U.  a,  Book  19. 


(N.  S.)  487;  N.  H.:  Huntington  t.  r.urt,  18  N. 
H.  276;  First  Nat.  Bk.  of  Portsmouth  v.  Ports- 
mouth, 47  N.  H.;  Ind.:  Wright  v.  Stilz,  27 
Ind.  338;  Ohio:  Frazer  v.  Siel^m,  6  Am.  Law 
Reg.  (X.  .S.  575) ;  Me.:  Opinion  of  the  Justices, 
53  Me.  594-596;  Abbott  v.  Bangor,  54  Me.  540. 

3.  The  phrase  used  in  the  first  proviso  of  the 
41st  section  of  the  Currency  Act,  viz.:*  "place 
at  which  such  bank  is  located,  and  not  else- 
where," was  intended  bv  Congress  to  mean  the 
specific  city,  town  or  village  in  wtiich  a  bank  is 
located.  It  is  not  intended  to  mean,  nor  can  it 
be  so  construed  as  to  mean  the  State,  Terri- 
tory or  district  in  which  it  is  located. 

Wherever  the  word  "place"  occurs  in  any 
section  of  the  Act  other  tnan  the  41st,  it  means 
clearly  and  distinctly,  in  all  instances  but  one, 
either  a  city,  town  or  village. 

The  meaning  of  the  word  having  been  ascer- 
tained from  an  examination  of  the  whole  stat- 
ute, it  must  be  held  to  have  the  same  meaning 
everywhere  in  the  same  statute. 

Bonham's  Case,  8  Co.  117;  Pennington  v. 
Coxe,  2  Cranch,  33;  U.  S.  v.  Fisher,  2  Cranch, 
358;  Van  Allen  v.  Assessors,  3  Wall.  573,  18  L. 
ed.  229;  Rex  v.  Stoke  Dameret,  '  T  A  C.  569; 
Rex  V.  Ramsgate,  6  B.  &  C.  712,  l.^x,  v.  Inhab. 
Great  Bentley,  10  B.  A  C.  527;  Samuel  v.  Net- 
tleship,  3  Q.  B.  (N.  S.)   188. 

4.  If  it  be  doubtful  whether  the  construction 
contended  for  by  the  plaintiff  in  error  be  cor- 
rect, the  rule  as  to  the  construction  of  public 
grants  should  be  applied  in  support  of  that 
construction,  viz.:  "Where  two  equally  plaus- 
ible constructions  can  be  given  to  the  same 
words  of  a  grant,  and  no  other  motive  inter- 
venes, that  construction  is  to  be  adopted  which 
restricts  the  grant,  in  preference  to.  that  which 
extends  it." 

Ohio  L.  I.  &  T.  Co.  V.  Debolt,  16  How.  416; 
Charles  Riv.  Bridge  v.  Warren  Bridge,  11  Pet. 
420-545;  U.  S.  v.  Arredondo,  6  Pet.  737-740; 
Mills  V.  St.  Clair  Co.  8  How.  569;  Martin  t. 
Waddeil,  16  Pet.  411;  Nagle  v.  Ahern,  3  Irish 
Law  Rep.  41;  Sewall  v.  Jones,  9  Pick.  414  j 
Freelanff  v.  Hastings,  10  Allen,  575. 

The  construction  of  the  plaintiff  in  error  is 
supported  by  the  Act  of  Feb.  10,  1868,  r.  ^d  the 
following  cases: 

Opinion  of  the  Justices  of  the  Supreme  Court 
of  Maine,  supra;  Abbott  v.  Bangor,  supra;  Hun- 
tington V.  Burt,  supra. 

Messrs.  John  P.  Healey  and  Clement  Hugh 
Hill,  for  defendant  in  error: 

1.  The  right  of  the  States  to  tax  shares  in 
national  banks  under  the  United  States  in  the 
hands  of  their  citizens  (Stat,  of  1864,  ch.  106, 
I  41)  has  been  fully  established. 

Van  Allen  v.  Assessors,  8  Wall.  578,  18  L.  ed. 
229;  People  v.  Commissioners,  4  Wall.  244,  18 
L.  ed.  344;  Bradley  v.  People,  4  Wall.  459,  18 

L.  ed.  438. 

2.  The  plaintiff  in  error  resides  in  Boston, 
the  place  where  the  banks  are  situated,  and  ad- 
mitting his  construction  of  the  above  Act  to  be 
the  true  one,  its  terms  have  been  literally  com- 
plied with  in  his  case. 

3.  But  if  the  above  position  ii  wrong,  the 
counsel  for  the  defendant  in  error  contend  that 
the  construction  put  upon  the  United  States. 
Statute  of  1864,  ch.  106,  i  41,  by  the  Supreme 
Court  of  Maisaehusetts,  is  the  correct  one. 
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It  is  a  familiar  pi''*cip1e  of  interpretation, 
that  punctuation  forms  no  part  of  a  statute, 
and  that  a  limiting  clause  is  confined  to  its 
next  antecedent,  unless  the  construction  of  the 
statute  specially  demands  its  being  made  an  ex- 
ception to  this  general  rule. 

Gushing  v.  Worrick,  9  Gray,.  382;  Quier's 
Case,  Dyer,  46b;  Noy,  Max.  2  Dwar.  Sta^,  2d 
ed.  590,  591,  601. 

Applying  this  rule  to  the  statute  under  con- 
sideration, and  the  more  natural  construction 
of  it  will  be  that  the  limiting  clause,  "at  the 
place  where  such  bank  is  located/'  designates 
the  locality  of  the  authority  which  is  to  impose 
the  tax,  and  not  the  place  in  which  the  tax  is 
necessarily  to  be  assessed. 

This  construction  effectuates  the  obvious  in- 
tention of  Congress,  which  was  not  to  interfere 
with  the  inherent  right  of  taxation  in  the 
States  so  long  as  it  should  be  equitably  im- 
posed, but  to  prevent  the  shares  in  national 
banks  from  being  unduly  taxed,  and  thus  imped- 
ed in  their  operations.  This  same  section  pro- 
vides that  the  right  of  taxation  shall  not  exceed 
that  imposed  upon  banks  organized  under  state 
authority,  and  allows  the  taxation  of  real  es- 
tate owned  by  national  banks. 

See,  also,  Cong.  Globe  for  1863-4,  pp.  1957, 
1958,  1969,  2621,  2622. 

It  is  apparent  that  there  might  be  reasons 
why  the  shares  in  a  national  bank  should  not 
be  taxed  out  of  the  State  in  which  the  bank  is 
situated,  because  in  that  way,  where  the  sys- 
tems of  taxation  are  different  (as  they  are,  for 
instance  in  New  York  and  Massachusetts),  the 
shares  would  be  liable  to  double  taxation.  But 
what  conceivable  interest  can  it  be  to  anybody, 
except  citizens  of  Massachusetts,  whether 
shares  owned  by  citizens  of  Springfield  in  a 
national  bank  established  in  Boston  are  taxed 
in  Springfield  or  in  Boston  ?  And  so  long  as  the 
tax  does  not  exceed  that  imposed  upon  other 
moneyed  capital  in  the  State,  what  interest  is 
it  to  the  bank  itself  or  its  shareholders  r» 

The  declaratory  Act  of  Congress  of  Feb.  10, 
1868,  enacting  that  the  words  "at  the  place 
where  the  bank  is  located,  and  not  elsewhere," 
shall  be  construed  and  held  to  mean  the  State 
within  which  the  bank  is  located,  is  a  legisla- 
tive construction  of  the  statute  which  this 
court  will  follow. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error,  issued  pursuant  to  the  25th  section  of 
the  Judiciary  Act  of  1789. 

The  Legislature  of  Massachusetts,  by  a  Stat- 
ute passed  on  the  15th  of  May,  1865  (ch.  242), 
provided  for  "the  taxation  of  shares  in  associa- 
tions for  banking,  established  under  the  laws 
of  the  United  States,"  and  prescribed  the  mode 
of  procedure  for  that  purpose.  The  statute  is 
confined  to  such  associations  in  that  State,  and 
to  shares  held  by  persons  living  within  its 
limits.  The  3d  section  enacts  that  the  assess- 
ment for  taxation  shall  be  made  where  the 
shareholders  reside. 

The  proviso  in  the  Act  of  Congress  which 
permits  the  shares  to  be  taxed  by  the  States, 
requires  them  to  be  included  in  the  valuation 
of  the  personal  property"  of  the  holder,  "in 
the  assessment  of  taxes  imposed  by  or  under 

926 


state  authority,  at  the  place  where  snch  bank 
is  located,  and  not  elsewhere."  Act,  June  3, 
1864,  ch.  106,  S  41,  13  Stat,  at  L.  112.  There 
are  other  regulations  upon  the  subject,  but 
they  do  not  affect  the  point  to  be  considered, 
and  need  not  to  be  more  particularly  adverted 
to. 

The  plaintiff  in  error  lived  in  Boston,  and 
was  the  owner  of  stock  in  six  national  banks 
there  situated,  and  the  valuation  and  assesf- 
ment  were  there  made. 

It  is  not  denied  that  this  was' in  conformity 
to  the  Act  of  Congress,  but  it  is  insisted  that 
the  taxes  assessed  were  illegal  and  void,  be- 
cause the  statute  of  the  State  requires  that 
they  shall  be  assessed  at  the  place  of  the  resi- 
dence of  the  shareholder,  without  reference  to 
the  locality  of  the  bank. 

The  only  question  of  federal  jurisdiction, 
and  of  which  this  court  can  take  cognizance  is, 
whether  the  plaintiff  in  error  has  been  deprived 
of  any  right,  contrary  to  the  Act  of  Congress, 
upon  which  he  relies  for  protection. 

The  facts  bring  the  case  within  the  terms  of 
the  Act,  according  to  the  strictest  construction 
which  can  be  given  to  them.  This  is  conclusive 
of  the  case.  Whether,  in  another  *case,  ['699 
arising  upon  a  different  state  of  facts,  the  stat- 
ute may  not  produce  results  in  conflict  with  the 
Act  of  Congress,  and  which  this  court  will 
therefore  be  bound  to  revise  and  correct,  is  a. 
inquiry  upon  which  we  are  not  called  to  enter. 
We  can  only  consider  the  statute  in  connection 
with  the  case  before  us.  Having  ascertained 
that  it  has  wrought  no  effect  which  the  Act 
forbida^  our  jurisdiction  is  at  an  end.  The  25th 
section  of  tlie  Judiciary  Act  is  explicit  upon 
the  subject. 

The  fight  of  taxation,  where  it  exists,  is  nec- 
essarily unlimited  in  its  nature.  It  carries  with 
it  inherently  the  power  to  embarrass  and  de- 
stroy. 

It  is  well  settled  that  the  States  cannot  exer- 
cise this  authority  in  respect  to  any  of  the  in- 
strumentalities which  the  General  Government 
may  create  for  the  performance  of  its  constitu- 
tional functions.  It  is  equally  well  settled, 
that  this  exemption  may  be  waived  wholly,  or 
with  such  limitations  and  qualifications  as  may 
be  deemed  proper,  by  the  law  making  power 
of  the  nation;  but  the  waiver  must  be  clear, 
and  every  well  grounded  doubt  upon  the  sub- 
ject should  be  resolved  in  favor  of  the  exemp- 
tion. 

In  respect  to  the  class  of  cases  to  which  the 
one  before  us  belongs,  the  waiver  is  expressed 
in  clear  and  unmistakable  language. 

Important  questions  have  arisen  as  to  the 
construction  and  effect  of  the  permission  given 
to  tax,  by  the  Act  of  Congress  under  considera- 
tion, with  reference  to  the  national  securities 
held  by  the  banks.  These  questions  have  been 
settled  by  this  court  in  repeated  decisions. 
Van  Allen  v.  Assessors,  3  Wall.  673,  18  L.  ed. 
229;  People  v.  Commissioners,  4  Wall.  244,  18 
L.  ed.  344;  Bradley  v.  People,  4  Wall.  459, 
18  L.  ed.  433. 

In  this  case,  the  only  question  open  for  our 
examination  must,  for  the  reasons  before  stat«d, 
be  resolved  against  the  plaintiff  in  error. 

The  judgment  of  the  Supreme  Court  of 
Massachusetts  is  affirmed. 

74  u.  a 
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LOUIS  P.  GENERES,  Plff.  in  Err^ 

V. 

LOUIS  BONNEMER. 

(See  S.  C.  7  Wall.  564,  565.) 

Statement  of  facts  by  judge,  when  nullity. 

A  atatement  of  facts  by  the  judge  after  the  case 
It  remored  to  this  court  by  the  service  of  the  writ 
of  error,  and  filed  without  consent  of  the  parties, 
■ost  be  treated  as  a  nullity. 

[No.  132.] 

Argued  April  2,  1869.    Decided  April  12,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  recover  a  certain 
sum  of  money,  beins  the  balance  of  an  account 
stated.  The  defendant  admitted  the  validity 
of  the  claim,  but  alleged  that  the  plaintiff  was 
bound  to  receive  it  in  Confederate  money. 

On  a  trial  below  without  a  jury,  the  court 
entered  judgment  in  favor  of  the  plaintiff. 
Whereupon  the  defendant  sued  out  this  writ 
of  error. 

Mr.  Louis  Janin,  for  plaintiff  in  error. 

Mr.  Thomas  J.  Durant,  for  defendant  in 
error: 

The  record  shows  no  demurrer,  ruling  of  evi* 
dmce,  or  bill  of  exceptions. 

There  is  a  statement  of  facts  so  called,  made 
by  the  judge  of  the  court  below,  May  27,  1867. 

This  was  eighty-three  days  after  the  writ  of 
error  was  allowed,  which  was  March  5,  1867, 
and  it  cannot  be  held  by  this  court  as  part  of 
the  record. 

U.  S.  V.  King,  7  How.  846;  Suydam  v.  Wil- 
liamson, 20  How.  427  (61  U.  S.  XV.  978). 

Moreover,  it  is  not  a  statement  of  the  facts, 
bat  a  recapitulation  and  embodiment  of  the  evi- 
dence, M'hich  is  inadmissible. 

Sec.  4,  Act  March  3,  1865,  13  Stat,  at  L. 
501;  La.  Mut.  Ins.  Co.  v.  Tweed,  decided  25 
Jan.  1869. 

• 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  case  the  only  ruling  of  the  court  to 
565*]  'be  found  ill  the  record  is  the  judgment 
rendered  in  favor  of  plaintiff  for  the  recovery 
of  a  sum  of  money.  There  was  no  question 
raised  on  the  pleadings.  There  is  no  bill  of 
exceptions.  There  is  no  instruction  or  ruling 
of  the  court. 

There  is  what  purports  to  be  a  statement  of 
facts  signed  by  the  judge,  found  in  the  record. 
It  was  filed  more  than  two  months  after  the 
writ  of  error  was  allowed  and  filed  in  the 
court,  and  nearly  a  month  after  the  citation 
WIS  issued  by  the  judge. 

To  permit  the  judge  to  make  a  statement  of 
facts,  on  which  the  case  shall  be  heard  here, 
mfter  the  ease  is  removed  to  this  court  by  the 
awioe  of  the  writ  of  error,  or  even  after  it 
la  issued,  would  place  the  rights  of  parties  who 
kave  jod^ents  of  record,  entirely  in  the  power 
ai  the  judge^  without  hearing  and  without 
roBedy.  The  statement  of  facts,  filed  without 
couent  of  the  parties,  must  be  treated  as  a 
■nllity;  and,  as  there  is  nothing  on  which  er- 
ror of  the  court  below  can  be  predicated,  the 
judgment  must  be  affirmed. 
7  Walt.. 


•THE  STATE  OF  TEXAS,  Compt.,  ['yoo 

V. 

GEORGE  W.  WHITE,  John  Chiles,  John  A. 
Hardenberg.  Samuel  Wolf,  George  W.  Stew- 
art, The  Branch  of  the  Commercial  Bank  of 
Kentucky,  Weston  F.  Birch,  Byron  Murray, 
Jr.,  and  Shaw. 

(ScA  S.  C.  7  Wall.  700-743.) 

Action  by  State — attorney  for — effect  of  seces- 
sion by  State — authority  of  attorney  of — 
— state  Act  as  to  transfer  of  property— con- 
tract of  insurgent  military  board,  or  legisla- 
ture void — piutshaser  of  past  due  notes 
rights  of. 

The  Governor  of  a  State  may  authorize  an  at- 
torney to  bring  an  action  in  its  name. 

When  Texas  became  one  of  the  United  States,  It 
entered   into  an   indissoluble   relation. 

By  the  Ordinance  of  Secession,  adopted  by  the 
Convention  and  ratified  by  a  majority  of  the  citi- 
zens of  Texas,  and  the  Acts  of  its  Legislature  in- 
tended to  give  effect  to  that  ordinance,  the  State 
did  not  cease  to  be  a  State,  nor  its  citizens  to  be 
citizens  of  the  Union. 

Where  the  provisional  Governor  of  the  State  ap- 
pointed by  the  President  and  a  Governor  elected 
by  the  people  in  1861  and  a  Governor  appointed 
by  a  Commander  of  the  district,  each  has  given 
his  sanction  to  the  prosecution  of  a  suit,  the  suit 
was  instituted  and  is  prosecuted  by  competent 
authority. 

If  a  State,  by  a  public  Act  of  its  T^glslature, 
imposes  restrictions  upon  the  alienation  of  its 
property,  every  person  who  takes  a  transfer  of 
such  property  must  be  held  affected  by  notice  of 
them. 

A  contract  made  by  an  insurgent  State  Military 
Board  in  aid  of  the  rebellion  is  void. 

An  Act  of  an  Insurgent  State  Legislature  intend- 
ed to  aid  rebellion,  can  be  given  no  effect  by 
this  court. 

Purchasers  of  notes  or  bonds  past  due,  take  noth- 
ing but  the  actual  right  and  title  of  the  vendors. 
[No.  6.    Original  Bill.] 

Argued  Feb.  5,  8,  9,  1869.     Decided  Apr.  12, 

1869. 

THIS  is  an  original  suit  in  this  court,  in 
which  the  State  of  Texas  filed  a  bill,  Feb. 
15,  1867,  claiming  certain  bonds  of  the  United 
States  as  its  property.  The  bill  prays  an  in- 
junction to  restrain  the  defendant  from  receiv- 
ing payment  from  the  National  Government, 
and  to  compel  the  surrender  of  the  bonds  to 
the  State. 

The  bill  charges  the  possession  of  certain 
United  States  indemnity  bonds,  issued  under 
the  Compromise  Acts  of  Sep.  9  and  25,  1850, 
which  bonds  bore  date  Jan.  1,  1851,  and  were 
payable  to  Texas  or  bearer,  and  redeemable 
after  Dec.  31,  1854,  with  interests  at  the  rate 
of  five  per  centum  per  annum;  that  by  the  Act 
of  the  Legislature  of  Texas  on  the  10th  of 
December,  1861,  it  was  provided  that  no  bonds 
issued  as  aforesaid,  as  a  portion  of  said  $5,000,- 
000.00  of  stocks  payable  to  bearer,  shall  be 
available  in  the  hands  of  any  holder  until  the 
same  shall  have  been  indorsed  in  the  City  of 
Austin  by  the  Governor  of  Texas;  that  the 
bonds  remained  in  the  possession  of  Texas 
until  sometime  in  1861,  or  shortly  thereafter, 
when  they  were  seized  and  taken  by  certain 
unlawful  combinations  of  individuals  in  armed 
hostility  to  the  Government  of  the  United 
States;  that  such  organization,  pretending  to 
act  in  behalf  of  the  State,  establishing  a  cer- 
tain Military  Board  for  the  purpose  of  accom- 
plishing the  overthrow  of  said  Government  of 

Note. — Governor's  power  to  employ  counsel  for 
the  state — see  note,  55  L.R.A.  408. 
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the  State  of  Texas  under  the  Constitution  of 
the  United  States,  by  withdrawing  said  State 
from  the  Federal  Union,  and  for  waging  war 
against  the  Government  of  the  United  States, 
that  said  Military  Board,  Jan.  12, 1805,  sold  to 
the  defendants  135  of  said  bonds  and  the  cou- 
pons attached  thereto,  besides  seventy-six  other 
bonds  then  on  deposit  in  England. 

It  is  also  charged  .aat  the  contract  is  illegal 
and  void,  that  it  was  never  fulfilled  by  White 
k  Chiles,  and  that  Texas  has  the  right  to  re- 
cover; that  said  l>onds,  or  a  portion  thereof, 
were  delivered  to  certain  other  of  the  defend- 
ants by  White  &.  Chiles;  that  said  persons 
either  hold  the  bonds  for  White  &.  Chiles  in 
trust,  or  else  they  were  purchased  with  knowl- 
edge of  the  circumstances;  that  the  bonds  were 
not  obtained  in  ^ood  faith ;  that  they  were  pur- 
chased with  notice  of  the  title  of  the  complain- 
ants ;  that  they  were  never  indorsed  as  required 
by  law;  that  White  &  Chiles  still  hold  a  part 
of  the  bonds,  and  that  they  are  unable  to  re- 
spond. 

The  charges,  in  short,  are  property  in  the 
complainant;  unlawful  possession  by  White  k 
Chiles  and  their  oo-def endants ;  purchase  with 
notice  and  after  the  bonds  were  overdue. 

The  contract  of  White  k  Chiles  carries  il- 
legality on  its  face. 

The  defendant,  John  A.  Hardenberg,  admits 
the  purchase  of  certain  of  the  bonds,  on  the  6th 
and  8th  of  November,  for  $32,475  and  $34,700, 
having  purchased  the  same  at  $1.15  and  $1.20 
per  dollar.  Defendant  denies  all  knowledge  of 
the  ownership  of  Texas,  says  that  he  purchased 
upon  the  information  that  a  part  of  such  bonds 
had  been  redeemed;  denies  any  trust  upon  the 
part  of  White  k  Chiles;  and  all  notice  of  the 
character  of  their  ownership;  alleges  that  he 
paid  $45,611.25  in  good  faith.  The  acfcndant 
is  silent  as  to  his  purchasing  them  after  they 
were  due,  but  the  date  he  gives  shows  that 
they  were  so  purchased.  The  defendant,  Chiles, 
first  denies  the  authority  of  Texas  to  sue,  and 
the  ability  of  the  State  to  maintain  the  action; 
insists  upon  an  improper  joinder  of  the  par- 
ties ;  sets  up  a  contract  of  White  k  Chiles  with 
the  State,  and  insists  that  the  State  is  es- 
topped from  denying  its  validity.  He  denies 
the  illegality  of  the  contract;  admits  that  the 
bonds  were  not  indorsed,  but  insists  that  this 
was  not  necessary;  says  that  he  is  unable  to 
give  further  description  than  is  found  in  the 
contract;  states  that  $3,000  were  sold  to  Thom- 
as Haas;  that  twelve  of  them  were  placed  in 
the  hands  of  Birch,  Murray  k  Co.,  as  collateral 
security  for  advances  made  to  him;  that  four 
of  them  were  placed  in  the  hands  of  Edward  A. 
Thornton,  for  collection;  that  one  was  placed  in 
the  hands  of  J.  R.  Barrett  as  a  fee  to  procure 
the  collection  of  the  bonds;  that  five  of  them 
were  sold  by  the  defendant  to  Thomas  J.  Goff; 
that  four  were  sold  by  him  to  a  New  York 
broker,  name  not  recollected;  that  $3,000  were 
paid  by  him  to  A.  J.  McKinley,  on  account  of 
White. 

He  sets  out  dates  which  show  that  all  these 
sold  after  they  had  matured;  he  sets  up  that 
he  and  White  purchased  about  $60,000  wortn  of 
cotton  cards  and  medicines,  in  fulfillment  of 
their  contract;  but  that  the  same  was  seized 
by  robbers  in  transitu  from  Mexico  to  Austin; 
and  he  claims  the  benefit  of  this  casualty; 
aa8 


? leads  a  tender  of  the  treasury  warrants  of 
'exas  in  discharge  of  their  contract.  He  sets 
up  an  answer  in  the  nature  of  a  cross-bill. 
The  defendants,  Birch,  Murray  k  Co.,  admit 
the  possession  of  eight  of  the  bonds;  say  that 
they  received  twelve  bonds  from  John  Chiles, 
as  collateral  security  for  $5,000  loaned  by  them 
to  Chiles;  that,  on  the  15th  of  December,  1865, 
they  were  paid  four  of  the  bonds  amounting  to 
$4,000;  that  the  remaining  eight  are  still  held 
by  the  Treasury,  "for  the  benefit  of  the  parties 
entitled  thereto;"  that  after  the  refusal  of  the 
Comptroller  to  pay,  the  defendants  advanced 
Chiles  $4,185.25  more;  that  they  did  so  upon 
the  assurance  of  Chiles  that  he  was  the  true 
owner  ot  the  bonds.  He  denies  generally  all 
bad  faith.  The  defendant.  White,  admiU  the 
main  charges  in  the  bill,  but  attempts  to  justify 
under  the  Ordinance  of  Secession  and  the  acts 
of  the  Military  Board.  He  sets  up  his  contract 
and  claims  under  it;  alleges  that  they  pur- 
chased $65,000  worth  of  supplies  which  were 
seized  by  robbers;  sets  uo  the  tender,  to  Gov- 
ernor Hamilton,  of  the  Texas  securities.  He 
alleges  that  he  has  disposed  of  all  the  bonds  in 
his  possession,  and  substantially  states  the 
same  facts  in  regard  to  Birch,  Murray  k  Co. 

A  fuller  statement  of  the  circumstances  un- 
der which  the  transfer  of  the  bonds  in  question 
to  White  k  Chiles  was  made,  seems  desirable, 
and  is  here  given. 

In  January,  1861,  a  call  for  a  Convention  of 
the  'people  of  Texas  was  issued,  signed  by  six- 
ty-one individuals. 

The  call  was  without  authority  and  revolu- 
tionary. 

The  persons  issuing  the  call  were  not  acting 
by  the  direction  nor  with  the  sanction  of  the 
existing  government,  but  in  the  capacity  of 
private  citizens. 

Under  this  call  delegates  were  elected  from 
some  sections  of  the  State,  whilst  in  others  no 
vote  whatever  was  taken. 

These  delegates  assembled  in  State  Conven- 
tion, and  Feb.  1,  1861,  the  Convention  adopted 
an  Ordinance:  To  Dissolve  the  Union  between 
the  State  of  Texas  and  the  Other  States  United 
under  the  Compact  styled  "The  Constitution 
of  the  United  States  of  America." 

The  Ordinance  contained  a  provision  re- 
quiring it  to  be  submitted  to  the  people  of 
Texas,  for  ratification  or  rejection  by  the  qual- 
ified voters  thereof,  Feb.  23,  1861. 

To  avoid  any  internecine  disturbance  the 
irregular  call  of  the  State  Convention  might 
produce.  Governor  Houston  convened  the  Lc^ 
islature  of  the  State  in  extra  session  at  Austin, 
Jan.  22,  1861. 

The  Legislature  passed  an  Act  ratifying  th% 
election  of  delegates  for  the  State  Convention. 

The  Ordinance  of  Secession  submitted  tO'  the 
people  was  adopted  by  a  vote  of  34,704  in  favor 
of  the  ratification,  to  11,235  against  its  ratifica- 
tion. 

The  Convention,  which  had  adjourned  im- 
mediately on  passing  the  Ordinance,  re-assem- 
bled. Mar.  14,  1861,  it  declared  that  the  Ordi- 
nance  of  Secession  had  been  ratified  by  th« 
people,  and  that  Texas  had  withdrawn  from 
the  Union  of  the  States  under  the  Federal 
Constitution.  It  also  passed  a  resolution  re- 
quiring the  officers  of  the  State  Government  to 
take  an  oath  to  support  the  provisional  govem- 
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ment  of  the  Confederate  States,  and  provkLing 
aa  follows: 

'"Should  any  officer  of  the  goyemment  refnse 
to  take  said  oath  or  affirmation,  in  the  manner 
and  within  the  time  prescribed,  then  and  in 
that  case,  his  office  shall  be  deemed  vacant, 
and  the  same  filled  and  the  duties  thereof  dis- 
charged aa  though  he  were  dead  or  had  re- 
signed." 

Mar.  16,  the  Convention  passed  an  Ordinance, 
declaring  that  Whereas,  Sam  Houston,  Govern- 
or of  the  State,  and  E.  W.  Cave,  Secretary  of 
State,  had  refused  or  omitted  to  take  the  oath 

G escribed,  their  offices  were  vacant;  that  the 
eutenantrGovemor  should  exercise  the  au- 
thority and  perform  the  duties  appertaining  to 
the  office  of  Governor,  and  that  the  deposed 
officers  should  deliver  and  turn  over  to  their 
tttccesaors  in  office  the  great  seal  of  the  State, 
and  all  papers,  archives  and  property  in  their 
possession,  belonging  or  appertaining  to  the 
SUte. 

The  Convention  further  assumed  to  exercise 
and  administer  the  political  power  and  author- 
ity of  the  SUte. 

Thus  was  inaugurated  the  Rebel  Government 
oi  Texas. 

In  many,  if  not  all  the  other  States  that 
vnited  in  the  league  of  "The  Confederacy," 
the  State  Government  organized  under  the  Con- 
federacy assumed  the  political  power  of  the 
State,  with  the  acquiescence  and  consent  of  the 
existing  government.  But  in  Texas  the  State 
Govern  ment  was  organized,  not  only  without 
the  consent  of  the  existing  government,  but  by 
tbe  forcible  ejection  of  its  officers. 

When  the  army  of  the  Trans-Mississippi  De- 
partment was  surrendered,  the  civil  officers  of 
the  usurping  Government  of  Texas,  including 
the  Governor,  Treasurer  and  Secretary  of  State, 
emigrated  to  Mexico.  The  State  Government 
disappeared,  and  the  State  was  disorganized 
and  in  a  condition  of  anarchy. 

Thereupon,  June  17,  1865,  the  President  is- 
sued his  proclamation  appointing  a  provisional 
Governor,  and  directed  the  formation  by  the 
people  of  a  State  Government  in  Texas. 

Under  the  Provisional  Government  thus  es- 
tablished, the  people  proceeded  to  make  a  Con- 
stitution and  reconstruct  their  State  Govern- 
ment. 

It  is  under  the  authority  of  this  government, 
lo  organized,  that  these  proceedings  are  insti- 
tuted, to  vacate  and  set  aside  the  proceedings 
and  contracts  of  the  Revolutionary  Government 
in  question. 

Jan.  11,  1862,  the  Legislature  of  the  usurping 
Government  of  Texas  passed  an  Act:  | 

•*To  Provide  Arms  and  Ammunition,  and  for 
the  Manufacture  pf  Arms  and  Ordinance  for  the 
Military  Defenses  of  the  State;"  and  by  said 
Act  created  a  Military  Board,  with  certain 
powers,  to  carry  out  the  purpose  indicated  in  • 
the  title. 

On  the  same  day  the  Legislature  passed  a  ' 
further  Act  entitled  "An  Act  to  Provide  Funds  \ 
for  Military  Purposes,"  and  therein  directed  the 
Board,  which  it  had  previously  organized,  to 
dispose  of  any  bonds  and  coupons  which  may 
be  in  the  Treasury  on  any  account,  and  use  such 
funds  or  their  proceeds  for  the  defense  of  the 
State ;  further  providing,  that  "Any  bonds  so  1 
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disposed  of  under  the  proyidons  of  this  Act, 
shall  be  substituted  by  an  equal  amount  of 
bonds  of  the  Confederate  States  of  America.'' 

Under  the  authority  of  the  Act  last  referred 
to,  the  Military  Board  exiecuted  the  above  men- 
tioned contract  -with  White  ft  Chiles,  which 
this  proceeding  is  instituted  to  vacate. 

By  this  contract  it  appears  that  the  bonds  in 
question,  belonging  to  the  State  of  Texas,  were 
transferred  to  White  k  Chiles,  upon  certain 
terms  and  conditions;  and  the  question  now 
arises:  what  title,  if  any,  was  vested  in  White 
k  Chiles  under  the  contract,  and  what  in  their 
assignees  ? 

A  further  statement  appears  in  the  opinion 
of  the  court. 

See,  also,  a  subseouent  decision  by  this  court 
in  one  branch  of  the  case   (post.) 

Messrs.  J.  B.  Brent,  R.  T.  Merrick,  Geo.  W 
Paschal,  George  Taylor,  and  B.  H.  Epperson, 
for  the  complainant: 

Upon  the  whole  case  made  by  the  bill,  an- 
swers and  evidence,  the  defense  rests  entirely 
upon  the  validity  of  the  possession  of  the  bonds 
by  White  &  Chiles:  tor  no  defendant  stands  in 
any  better  position  than  these  original  possess- 
ors. In  none  of  the  original  answers  is  there  a 
real  attempt  to  rest,  the  possession  upon  color  of 
law.  But  in  a  supplemental  answer  of  Chiles, 
he  invokes  the  Act  of  Jan.  11,  1862,  found  on 
the  55th  page  of  the  Session  Laws  of  that  year. 
It  creates  a  Military  Board,  and  gives  the  right 
to  defend  the  State  "By  means  of  any  bonds 
and  coupons  which  may  be  in  the  Treasury  on 
any  account,  and  may  use  such  funds  or  their 
proceeds,  and,  therefore,  may  sell,  hypothecate 
or  barter  such  bonds  and  coupons,  pirovided 
such  disposal  shall  not  exceed  the  amount  of 
$1,000,000  of  such  bonds  and  coupons/'  etc. 

But  to  this  Act  we  answer: 

1.  That  it  cannot  reasonably  be  construed  to 
relate  to  the  bonds  in  question. 

2.  For  previous  Acts  of  the  same  Legislature 
clearly  show  what  was  intended. 

3.  That  if  such  could  be  the  construction,  the 
2d  section  of  the  Act  itself  would  make  any 
such  use  void,  for  that  declares  that  "Any 
bonds  which  may  be  disposed  of  under  the  pro- 
visions of  this  Act,  shall  be  substituted  by 
equal  amounts  of  the  bonds  of  the  Confederate 
States  of  America,*'  etc. — thus  showing  the  il- 
legal purpose. 

This  Act  cannot  be  construed  to  change  the 
special  dedications  of  the  bonds  to  school  pur- 
poses. 

Act  of  the  Legislature  of  Texas,  approved 
Jan.  31,  1854;  Pasch.  Annot.  Dig.  art  3434,  p. 
571;  Idem.  arts.  3484,  3498;  Act  of  the  13th  of 
August,  1856;  Pasch.  Annot.  Dig.  art.  3499. 

It  cannot  be  pretended  that,  by  a  general  law 
created  for  rebel  purposes,  it  was  intended  to 
repeal  the  dedication  ^and  to  destroy  the  Mili- 
tary Board.  In  contemplation  of  law,  the  bonds 
were  not  in  the  Treasury  for  the  purposes  of 
the  Act  of  the  11th  January,  1862.  The  State 
Constitution  forbids  this. 

A  de  facto  government  is  vested  with  certain 
political  powers,  which  it  may  lawfully  exer- 
cise; but  does  it  acquire  rights  of  property  by 
reason  of  its  overthrow  of  the  government  de 
jure? 

What  are  its  powers,  is  impossible  to  deter- 
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mine  hj  any  rule  which  will  he  applicable  to 
any  case  and  all  conditions.  They  are  limited 
by  necessity,  and  it  is  difficult,  if  not  impossi- 
ble, to  give  them  any  precise  definition. 

It  is  contended  in  the  brief  of  the  counsel  for 
the  defendant,  that  unless  the  government  de 
facto  possessed  the  power  of  making  the  con- 
tract in  question  in  this  case,  it  could  possess 
no  legislative  nor  executive  nor  judicial  au- 
thority whatever;  and  that  all  it  did  on  the  as- 
sumption of  such  authority  is  absoluteljr  null 
and  void;  that  marriages  solemnized  during  its 
existence  should  be  held  null;  that  the  judg- 
ments of  the  courts  in  civil  and  criminal  cases 
should  be  held  null,  and  all  concerned  in  their 
execution  responsible,  civilly  and  criminally,  for 
an  usurpation  of  power.  Such  consequences  are 
not  the  logical  result  of  the  position.  Whatever 
was  necessary  to  be  done  in  order  to  preserve 
the  social  community  from  anarchy,  and  to 
guard  and  protect  its  members  in  their  inter- 
course with  each  other,  might  lawfully  be  done 
by  such  a  government,  .^idst  all  the  muta- 
tions that  have  occurred  in  France,  where  the 
government  has  passed  from  one  revolutionary 
hand  to  another  m  the  sudden  and  rapidly  suc- 
ceeding convolutions  of  society,  tiie  judicial 
hierarchy  has  remained  undisturbed.  And  even 
when  revolutionary  tribunals  were  at  times 
executing  the  wrath  of  a  faction,  the  judicial 
officers,  as  far  as  circumstances  would  permit, 
administered  the  law. 

But  whatever  is  not  necessary  for  the  preser- 
vation of  the  order  and  peace  of  the  community, 
and  especially  whatever  is  done  for  the  purpose 
of  strengthening  the  de  facto  government,  in  the 
contest  *with  the  government  de  jure,  cannot  be 
held  valid  in  the  courts  of  the  de  jure  govern- 
ment, after  it  has  been  restored  to  lawful  au- 
thority in  the  State. 

The  act  of  sovereignty  exercised  by  the 
usurper  may  have  been  in  obligatory  force,  not 
by  virtue  of  his  ri^ht,  for  lie  had  none;  but  be- 
cause it  is  very  probable  that  the  lawful  sover- 
eign, whether  it  be  the  People  themselves  or  a 
'King  or  a  Senate,  chooses  ratlier  that  the  usurp- 
-er  should' be  obeyed  during  the  time,  than  that 
the  exercise  of  tlie  laws  and  justice  should  lie 
interrupted,  and  a  State  thereby  exposed  to  the 
•disorder  of  anarchy.  But  in  those  things  which 
are  not  so  necessary  for  the  public  good,  and 
-which  contribute  toward  establishing  the  usurp- 
er in  his  unjust  position,  if  by  disobedience  we 
ffun  no  great  hazard,  we  must  not  obey."  Grot- 
ius,  De  Bello  ac  Pads,  L.  I.  ch.  4,  sec.  15. 

The  acts  of  sovereignty  done  by  the  usurping 
government  which  will  be  recognized  as  obliga- 
tory by  the  restored  government,  are  such  only, 
therefore,  as  are  necessary  to  protect  the  com- 
munity from  anarchy;  and  the  recognition 
of  these,  even,  is  within  the  discretion  of  the  re- 
stored government  de  jure.  For,  as  Grotius 
says,  the  usurping  government  does  not  act  by 
virtue  of  right,  for  it  has  none;  but  by  per- 
mission or  sufferance  of  the  lawful  sovereign, 
whether  it  be  King,  People  or  Senate. 

Shortridge  v.  Mason,  2  Am.  Law  Rev.  96; 
Keppcll  V.  Petersburg  R.  R.  Co.  3  Am.  Law 
Rev.  389. 

That  all  acts  done  by  the  rebel  authorities 
which  were  in  contravention  of  the  Constitution, 
laws  and  policy  of  the  United  States,  or  in  aid 
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(  of  the  rebellion  are  void,  has  generally  been  de- 
I  cided  by  the  Supreme  CourU  of  the  seceded 
States  themselves. 

Thus  all  these  courts  have  held,  that  contracts 
founded  upon  Confederate  Treasury  Notes  come 
under  the  maxim,  ex  dolo  malo  non  oritur  actio; 
and  that  such  contracts  are  void  because  issued 
to  aid  the  rebellion,  and  upon  their  faces  ex- 
pressly look  to  dissolving  the  Union.  For  this 
reason  their  vicious  character  adhered  to  every 
contract  which  they  touched,  not  alone  because 
of  the  illegal  dealing  qf  the  parties,  but  because 
the  thing  dealt  in  could  not  be  permitted  to 
have  any  value. 

Peltz  V.  Long,  40  Mo.  636;  Schmidt  v.  Bar- 
ker, 17  La.  Ann.  264;  Stillman  v.  Looney,  8 
Cold.  (Tenn.),  20;  Thomburg  v.  Harris,  Id. 
167;  Gill  V.  Creed,  Id.  296;  Schurer  v.  Green, 
Id.  419;  Potts  V.  Gray,  Id.  468;  Henly  v. 
Franklin,  Id.  472;  Linder  v.  Barbee;  Smith  v. 
Smith,  cited  in  30  Tex.  764;  and  McGehee  v. 
Goodman,  unpublished,  in  Texas. 

These  cases  have  generally  proceeded  upon  the 
analogies  of  illegal  dealings  against  public 
policy,  and  dealings  between  alien  enemies. 

Kennett  v.  Chambers,  It  How.  38;  Scholefield 
V.  Eichelberger,  7  Pet  686-693;  Griswold  v. 
Waddlngton,  16  Johns.  439;  Musson  v.  Fales, 
16  Mass.  332;  White  v.  Burnley,  20  How.  249, 

16  L.  ed.  889;  The  Prize  Cases,  2  Black,  668, 

17  L.  ed.  477 ;  Mrs.  Alexander's  Cotton,  2  Wall. 
419,  17  L.  ed.  919,  and  the  war  cases  generally. 

While  this  is  the  case  of  White  &  Chiles,  we 
maintain  that  under  the  case  made  and  proved, 
those  who  hold  under  them  are  in  no  better 
condition  than  themselves.  This  is  irresistibly 
so  from  the  very  nature  of  the  case,  from  the 
notice  necessarily  carried  home,  and  from  the 
possession  obtained  after  the  bonds  had  be- 
come due  and  had  been  dishonored.  It  is  not 
the  case  of  ordinary  dealings  between  the  par- 
ties. It  is  an  effort  to  appropriate  a  fund  dedi- 
cated by  public  law  to  a  charitable  use.  On 
their  faces,  the  bonds  payable  in  coin  were 
overdue ;  and  when  purchased  they  were  bought 
at  a  price  which  showed  a  knowledge  of  the 
fact  that  payment  was  disputed. 

It  is  a  sound  legal  principle,  that  where  the 
parties  purchased  the  bonds  after  their  matur- 
ity being  due  by  a  government  which  punctual- 
ly pays  all  its  bonds,  against  which  there  is  no 
valid  objection,  such  purchasers  took  them  sub- 
ject to  all  the  equities  existing  between  the 
original  parties  ami  to  all  the  claim  of  legal 
ownership  by  the  original  payee."  And  notwith- 
standing some  seeming  conllict,  Ilurch  iibcrg  got 
no  better  tiile  than  White  &  Chiles  hold. 

Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed. 
857;  Thompson  v.  Lee  Co.  3  Wall.  330,  18  L.  ed. 
178;  Swift  V.  Tyson,  16  Pet.  1;  Andrews  v. 
Pond,  13  Pet.  66;  Goodman  v.  Simonds,  20  How. 
365,  15  L.  ed.  941;  Brown  v.  DavicP,  3  T.  R.  83; 
Boehm  v.  Sterling,  7  T.  R.  426;  Brown  v.  Tur- 
ner, 7  T.  R.  630;  Armory  v.  Mcry weather,  4 
Dow.  &  R.  86;  2  B.  &  C.  573;  Down  v.  Hailing, 
4  B.  &  C.  333;  Crosley  v.  Ham,  13  luist,  498; 
Bridge  v.  Hubbard,  15  Mass.  96;  Root  v.  God- 
ard,  3  McLean,  102 :  Governor  v.  Fox,  3  Eng.  1^ 
&  E.  420;  Chit.  Bills,  95:  Weathered  v.  Smith, 
9  Tex.  625:  Whithed  v.  McAdams,  18  Tex.  551. 

Birch,     Murray     &     Co.,     and     Harden  berg, 
claim  to  be  bona  fide  purchasers  of  these  bonds 
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without  notice,  and  set  up  in  their  answers  that 
they  purchased  them  in  the  market  of  New  York 
for  value,  ignorant  that  they  had  ever  been  the 
property  of  the  State  of  Texas. 

That  the  bonds  purchased  by  them  were  the 
same  as  those  transferred  to  White  &  Chiles  by 
the  de  facto  government  of  Texas,  is  admitted. 

It  appears,  then,  that  Hardenberg  purchased 
the  bonds  of  the  United  States  nearly  two  years 
after  their  maturity,  with  overdue  coupons  at- 
tached ;  paid  for  the  same  much  less  than  their 
face,  and  he  now  asks  from  this  court  that  he 
may  be  protected  as  a  purchaser,  in  good  faith, 
of  commercial  paper,  without  notice  of  the  in- 
^ulidity  in  the  title  of  the  party  from  whom  he 
bought. 

Overdue  paper  is  withdrawn  from  the  protec- 
tion of  commercial  law,  and  thrown  bade  into 
the  mass  of  ordinary  property  subject  to  com- 
mon law  rules. 

A  bond  may  be  negotiated  after  its  maturity ; 
but  the  party  who  takes  it  can  derive  no  better 
title  than  that  of  the  party  from  whom  he  re- 
ceived it.  The  party  who  sells  thereby  war- 
rants bis  title,  and  if  it  is  defective,  the  pur- 
chaser may  have  recourse  for  any  loss  against 
the  vendor,  but  cannot  defeat  the  claim  of  the 
rightful  owner. 

In  this  case  there  can  be  no  better  title  in  any 
of  these  parties  than  there  was  in  White  & 
(%iles,  the  other  defendant  having  purchased 
the  bonds  after  their  maturity. 

Goodman  v.  Simonds,  20  How.  36[,  15  L. 
ed.  941,  where  the  cases  of  Andrews  v.  Pond,  13 
Pet  ©5,  and  Swift  v.  Tyson,  16  Pet.  1,  are  con- 
sidered and  approved;  Murray  v.  Lardner,  2 
Wall.  121,  17  L.  cd.  859;  Brown  v.  Davies,  3 
T.  R.  80;  Down  v.  Hailing,  4  Barn.  &  C.  332. 

The  proof  in  the  case  affects  Hardenberg  with 
actual  notice. 

The  court,  to  the  which  question  of  good  or 
had  faith  is  submitted  as  a  question  of  fact, 
cannot  fail  to  perceive  that  Hardenberg  must 
have  bought  the  bonds  and  coupons  with  know- 
Wge  of  the  defective  title  of  the  vendor,  and 
tnistMi  to  the  chances  of  overcoming  that  defect 
by  representing  himself  at  the  Treasury  Depart- 
ment as  a  bona  fide  purchaser,  and  obtaining 
payment  by  successful  negotiation. 

It  is  objected  in  his  l^half  that  the  bonds 
have  been  paid  and,  therefore,  cannot  be  reached 
by  any  decree  that  may  be  passed  in  this  case. 
He  so  avers  in  his  answer. 

1.  If  the  bonds  have  been  paid  and  he  has 
received  the  proceeds,  the  complainant  is  enti- 
tled to  a  personal  decree  against  him. 

Messrs.  Albert  Pike,  Rofcrt  W  Johnson,  and 
James  Hughes,  for  Chiles,  defendant: 

If  Texas  is  not  a  State,  or,  being  a  State,  is 
not  in  the  Union,  it  is  not  competent  to  sue 
here.  If  it  be  a  State,  it  is  not  one  of  the  Unit- 
ed States  because  it  is  not  permitted  to  be  rep- 
resented in  Congress  and  to  have  a  voice  in  the 
legislation  of  the  country.  No  State  can,  with- 
out its  consent,  be  deprived  of  its  equal  suffrage 
in  the  Senate.  Every  State  included  within  this 
Union  is  entitled  to  be  represented;  and  if  de- 
prived of  representation,  is  excluded  from  the 
Union. 

It  is  not  one  of  the  United  States,  because  it 
If  not  permitted  to  have  a  voice  in  the  election 
of  President  and  Vice-President  of  the  United 
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states ;  a  right  of  which,  like  that  of  representa- 
tion, a  State  of  the  Union  cannot  be  deprived. 

It  is  not  one  of  the  United  States,  because  it 
18  held  ana  governed  by  the  other  States  as  a 
conquered  province.  It  ceased  to  be  a  State 
upon  its  conquest.  The  States  of  the  Union 
are  sovereign,  at  least  as  to  all  their  reserved 
rights  and  powers.  So  this  court  has  again  and 
again  decided.  A  subjugated  State  held  in 
bondage,  governed  by  -  a  military  proconsul, 
declared  by  Congress  to  have  no  legal  govern- 
ment, and  its  actual  government  sulK>rdinate  to 
the  military  power,  to  be  merely  provisional,  is 
no  longer  a  State,  any  more  than  California 
was,  after  it  was  conquered  by  the  United 
States;  or  Ireland,  after  it  was  subjugated  by 
England;  or  Poland,  after  it  was  partitioned. 
The  Act  of  Congress  of  March  25, 1867,  declared 
Texas  to  be  a  rebel  State,  and  provided  for  its 
government  until  a  legal  and  republican  state 
government  could  be  legally  established.  It 
constituted  Louisiana  and  Texas,  the  5th  mili- 
tary district,  and  made  it  subject,  not  to  civil 
authority,  but  to  the  military  authority  of  the 
United  States.  Over  each  military  district  an 
officer,  not  below  the  rank  of  Brigadier-General, 
was  placed  in  command,  with  power  to  protect 
all  persons  in  their  rights  of  person  and  prop- 
erty, to  suppress  insurrections,  disorder  ami 
violence,  and  punish,  or  cause  to  be  punished, 
all  criminals,  and  disturbers  of  the  public  peace. 
He  might  allow  the  local  civil  tribunals  to  take 
jurisdiction  of  and  try  offenders,  or  organ i;t' 
military  commissions  and  tribunals  for  that 
purpose.  This  provision  abrogated  the  Consti- 
tution of  the  State,  in  respect  to  the  judicial 
power,  and  deprived  the  people  of  their  dear- 
est right — that  of  trial  by  jury.  It  excluded 
Texas  from  the  Union,  because  it  deprived  the 
people  of  that  State  of  the  benefits  of  the  first 
and  sixth  amendments  of  the  Constitution. 

If  the  court  should  determine  that  Texas  is 
still  a  State  in  the  Union,  competent  to  sue 
hero,  it  will  then  become  necessary  to  inquire 
as  to  the  validity  of  the  contract  made  with 
White  &  Chiles,  by  the  Military  Board,  under 
the  authority  of  the  acting  Legislature.  The 
court  must  determine  whether  the  State  existed 
and  acted  during  the  war,  and  if  so,  what  acts 
done  by  it  were  valid. 

How  could  the  secession  or  revolt  of  To\as  as 
a  State,  destroy  its  existence  as  a  State?  It 
did  not  derive  that  existence  from  the  United 
States.  The  people  did  not  cease  to  exist;  they 
did  not  become  a  disorganized  mob;  the  gov- 
ernment remained  unchanged;  the  State  made 
war  and  was  completely  independent  of  the 
United  States  for  four  years,  in  fact  exercising 
all  the  prerogatives  of  internal  sovereignty. 
If  it  ceased  to  be  a  State,  how  could  it,  if  it 
had  succeeded,  not  merely  have  become  a  State 
upon  that  success,  but  all  the  time  have  been 
so? 

If  we  concede  that  the  formal  and  delibera- 
tive attempt  of  eleven  of  the  States  of  the  Union 
to  dissolve  the  political  bonds  that  had  con- 
nected them  with  the  other  States;  if  we  con- 
cede that  a  movement  of  such  magnitude,  so 
almost  unanimous  and  made  with  so  much  cool- 
ness and  deliberation,  was  not  in  law  the  move- 
ment and  action  of  the  States  in  question,  bu* 
only  of  so  many  of  their  people  as  united  in  it, 
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Btill  we  invite  the  earnest  attention  of  the  court 
to  the  grave  and  serious  question,  whether  the 
action  of  the  people  of  each  State  could  be 
treated  as  a  rebellion,  and  in  point  of  law  was 
such,  after  it  had  assumed  the  proportions  of  a 
great  public. war. 

No  tribunal  ever  had  before  it  for  its  decision 
a  question  of  greater  gravity  and  importance; 
for  it  not  onlpr  affects  vast  numbers  of  men  and 
concerns  their  rights  of  property,  and  their 
civil  and  political  franchises,  out  also  commu- 
nities and  States,  their  contracts,  their  laws, 
the  judgments  of  their  courts,  their  good  faith 
and  honor. 

It  is  insisted  that  all  Acts  done  by  the  State 
of  Texas  or  the  government  de  facto  of  the 
State  during  the  war  which  were  contrary  to 
the  Constitution  of  the  United  States,  were 
void.  It  was  not  contrary  to  that  Constitution 
to  sell  the  bonds  in  question,  nor  was  it  con- 
trary to  that  instrument  to  buy  cotton  cards 
and  medicines  for  the  people,  with  the  proceeds 
of  the  bonds  or  with  the  bonds  themselves. 

If  the  contract  in  question  was  invalid  as  con- 
trary to  the  Constitution  of  the  United  States, 
it  must  be  on  the  naked  ground  that  secession 
made  the  government  of  the  State  unlawful, 
and  that  all  it  did  was  void.  The  allegation  of 
the  bill  and  its  ground  for  relief  is,  that,  for 
want  of  authority  to  make  the  contract  and  be- 
cause it  was  contrary  to  law  and  done  for  the 
unlawful  purpose  alleged,  it  did  not  affect  the 
litle  of  Texas  to  the  bonds,  or  transfer  any  right 
or  title  to  White  &  Chiles. 

Such  Acts  and  contracts  on  the  part  of  a  rev- 
olutionary government,  are  never  void.  They 
are  done  for  the  benefit  of  the  people  of  the 
State,  and  that  people,  when  the  government 
changes,  cannot  repudiate  them.  Nor,  indeed, 
was  the  Government  of  the  State  revolutionary, 
in  any  true  sense  of  that  word,  because  it  was 
the  same  government  as  before,  and  there  was 
no  internal  change  whatever  in  the  State. 

If  it  should,  contrary  to  our  hope,  be  thought 
that  in  regattl  to  the  status  of  the  State  of 
Texas  and  its  people  during  the  war,  this  court 
is  bound  to  be  governed  by  the  action  and  de- 
cision of  the  political  power  of  the  government, 
and  must,  therefore,  enunciate  as  applicable 
here,  the  doctrines  laid  dovm.  by  Mr.  Dana,  then 
we  shall  with  great  deference  submit  that  the 
political  power  is  estopped,  by  its  own  declara- 
tion and  action,  to  apply  these  doctrines;  and 
that  this  court  has  so  decided  in  the  Prize  Cases 
and  the  case  of  Mrs.  Alexander's  Cotton. 

The  people  of  Texas,  who,  in  the  language  of 
Mr.  Justice  Iredell,  in  Chisholm  v.  Georpa,  2 
Dall.  448,  created  the  State,  their  voluntary  and 
deliberate  choice  being  the  pure  and  sacred 
source  from  which  the  State  derives  its  author- 
ity; the  people  of  that  State  to  whom,  in  the 
words  of  Mr.  Justice  Wilson,  in  the  same  case 
(Id.  455),  the  State  is  subordinate;  the  people, 
the  complete  body  of  whom  united  together  in 
the  State  and  cannot  be  denied  to  be  so,  nor 
their  deliberate  act  not  to  be  its  act  without 
striking  a  blow  at  the  very  foundation  of  all  re- 
publican or  otherwise  free  government,  having 
sold  these  bonds  to  persons  not  shown  to  have 
been  incompetent  or  disqualified  to  contract 
with  the  de  facto  government  of  the  State  to 
furnish  for  the  use  of  its  citizens  articles  not 
oontraband  of  war,  now  comes  here  to  demand 


of  loval  citizens  of  the  United  States  the  bonds 
which  it  was  thus  instrumental  in  putting  upon 
the  market,  in  order  that  it  may  be  repaid  by 
the  United  States  what  otherwise,  by  the  for- 
tune of  war,  it  would  have  lost. 

If,  as  the  bill  alleges,  the  purpose  of  the  sale 
was  to  procure  means  with  the  aid  whereof  to 
carry  on  the  war  and  the  contract,  was,  there- 
fore, an  unlawful  one,  then  the  case  is  all  the 
worse,  since  the  purpose  of  the  bill  is  to  enable 
the  people  of  Texas  to  reclaim  from  the  United 
States  the  amount  of  their  bonds  which  the 
same  people  had  put  in  circulation  to  injure  the 
United  States. 

Will  that  people  be  allowed  to  use  the  fiction 
that  the  State  and  people,  the  corporation  and 
the  corporators,  are  different  in  law,  for  the 
purpose  of  compelling  the  United  States  or 
their  loyal  citizens  to  pay,  to  the  amount  of  the 
bonds  reclaimed,  with  interest,  the  expenses 
incurred  by  the  people  of  Texas  in  carrying  on 
the  war.  We  say  their  loyal  citizens,  because 
the  bill  does  not  impeach  the  loyalty  of  either 
White  or  Chiles,  or  of  these  purchasers  of  the 
bonds. 

If  these  bonds  had  been  disposed  of  by  faith- 
less agents  against  the  will  or  against  the  con- 
sent of  the  people  of  the  State,  the  case  would 
be  very  different;  but  it  neither  was  so,  nor  is 
any  such  allegation  made  to  the  bill;  and  what 
is  not  alleged  cannot  be  proven. 

Again;  if  the  contract  was  an  unlawful  one, 
made  by  the  people,  through  the  agency  of  the 
government,  created  and  sustained  by  them,  and 
thus  made  by  the  State,  will  the  court,  in  the 
exercise  of  its  equitable  jurisdiction,  give  the 
same  people  or  State  any  assistance  or  relief,  to 
enable  them  to  avoid  the  consequences  of  a  con- 
tract made  in  violation  of  law  or  against  public 
policy,  or  contrary  to  the  laws  of  nations,  which 
invalidate  dealings  with  the  enemy? 

The  general  principle,  for  which  we  need  not 
cite  authorities,  is,  that  where  a  contract  is  con- 
trary to  law  or  public  policy,  neither  party  to 
it  can  have  any  remedy  against  his  particeps 
criminis  in  a  court  of  justice.  No  relief  in  re- 
gard to  it  will  be  given,  either  in  law  or  in 
equity.  If  the  contract  is  already  executed,  it 
cannot  be  set  aside  as  illegal  or  immoral ;  for  it 
is  a  maxim  that  in  pan  delicto,  melior  est 
conditio  defendentis.  There  is  no  fraud  or  mis- 
take in  this  case.  The  State  and  people  of 
Texas  were  eaually  in  delicto  with  those  to 
whom  they  sola  the  bonds.  Texas  has  chosen  to 
allege  that  the  purpose  was  unlawful,  and  it 
cannot  have  relief  on  the  ground  that  its  own 
allegation  is  untrue.  Can  any  such  ficcion  as 
that  there  was  a  State  of  Texas  in  January, 
1865,  distinct  and  different  from  the  people  of 
Texas,  and  from  the  State  of  Texas  actually 
existing  and  waging  war,  contracting  and  legis-  - 
lating,  and  that  this  State  did  not  make  the 
contract,  but  now  comes  here  to  repudiate  it? 
Can  such  a  fiction  of  a  mere  imaginary  bein^ 
relieve  the  actual,  living,  palpable  State,  if  it  is 
still  a  State,  and  not  a  Province,  from  the  ap- 
plication of  the  principle  which  we  have  stated  T 

It  is  upon  this  fiction  that  the  people  of  Texas 
are  now  presented  here  in  the  humiliating  atti- 
tude of  repudiating  a  contract  entered  into  by 
their  chosen  and  trusted  officers,  while  they  are 
enga^d  in  a  war  for  independence. 

It  la  upon  it  that  tiiey  seek  to  be  saved  from 
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the  lots  otberwise  to  be  borne  bj  tbem  In  oon- 

auence  of  acta  wbieb  tbey  allege  to  bave  been 
awful,  and  wbieb  were  yet  done  hv  their 
authority.  It  ie  not  a  fiction  of  law  tbat  tbe 
people  of  a  State  are  not  that  State,  so  as  to  be 
neponsible  for  tbe  acts  of  the  government  of 
tbe  State;  but  a  mere  fiction  without  the  law, 
and  one  which  is  very  far  from  being  in  fur- 
therance of  justice. 

Mr.  J.  M.  Carlisle,  for  Hardenberg,  de- 
fendant: 

Mr.  Hardenberg's  case  is  wholly  unconnected 
with  that  of  either  of  the  other  defendants,  ex- 
cept by  the  fact  that,  as  to  all  the  bonds  pur- 
chased by  him  except  one,  they  were  at  the  time 
held  by  White  ana  Chiles,  under  the  contract 
of  January,  1865,  exhibited  with  the  bill.  Under 
this  title,  or  as  the  complainant  must  admit,  at 
least  color  of  title  and  possession,  followed  the 
contract.  It  now  appears  that  White  and  Chiles 
disposed,  among  others,  of  the  Hardenberg 
bonds;  but  when,  where,  and  to  whom,  or  what 
consideration  is  not  alleged  or  proven,  or  pos- 
■ible  to  be  inferred  from  tbe  record.  Tliat  they 
treated  the  bonds  as  their  own  under  the  con- 
tract, and  did  dispose  of  them,  and  have  now 
DO  pretense  of  claim  to  the  Hardenberg  bonds, 
it  admitted  by  them  in  this  suit. 

Hardenberg  knew  nothing  of  the  bonds,  ex- 
cept what  appeared  on  their  face  and  from  the 
miblishcd  official  Treasury  Report,  that  similar 
bonds  of  the  same  i»sue  bnd  been  paid  and  re- 
deemed at  the  Treasury  of  the  United  States, 
notwithstanding  the  secession  of  Texas,  and  the 
civil  war  and  rebellion,  which  had  been  sup- 
pressed, in  point  of  fact,  more  than  a  year 
and  a  half  before  his  purchase.  He  had  no 
knowledge  or  information  that  Texas  had,  at 
tny  time,  assumed  to  alter  the  terms  of  the 
contract  of  the  United  States,  as  expressed  on 
the  face  of  the  bonds,  so  as  to  expunge  from 
them  the  express  declaration  that  they  were 
payable  to  **bearer,"  and  the  repeated  declara- 
tion to  the  same  elFect,  that  the  bonds  passed 
*by  delivery."  He,  therefore,  was  not  affected 
by  the  fact  that  the  bonds  were  not  indorsed 
by  the  Governor  of  Texas  (if  that  alteration  of 
tae  tenor  of  the  bonds  had  any  legal  efficacy), 
and  was  wholly  ignorant  that  such  indorse- 
ment had  been  authorized  or  required  by  Texas 
for  its  security  against  fraud,  or  for  any  other 
purpose. 

He  had  no  knowledge  or  information  tbat  the 
bonds  purchased  by  him  had  ever  been  held  or 
claimed  by  White  and  Chiles,  or  either  of  them ; 
or  that  any  such  contract  as  that  set  up  by  the 
bill  had  been  made.  In  brief,  he  was  a  perfect 
stranger  to  all  and  singular  the  matters  alleged 
by  the  bill  as  affecting  the  title  to  the  bonds. 
He  found  them  ih  open  market,  in  the  City 
of  New  York,  in  November,  1886,  and  bought 
them  in  good  faith  and  for  their  full  market 
value,  of  brokers  and  others  of  high  standing, 
in  the  usual  and  regular  course  of  business,  not 
only  without  knowledge  or  notice,  but  without 
suspicion,  or  reason  to  know  or  suspect  that 
there  was  any  infirmity  in  the  title  of  his  re- 
flective vendors,  or  any  of  them. 

It  is  a  misnomer  and  a  confusion  of  ideas  to 
call  tbe  Government  of  Texas  at  the  date  of 
the  contract  with  White  and  Chiles,  a  de  facto 
government.  It  was  the  Government  of  the 
State ;  the  only  embodiment  of  the  abstract  idea 
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of  a  State  which  had  ever  given  It  eziatenoe  for 
an  instant,  since  its  admission  into  the  Federal 
Union. 

But  if  it  were  tbe  case  of  a  contract  made  bv 
a  usurped  or  revolutionary  government,  which 
for  four  years  had  been,  as  the  bill  itself  shows 
and  the  public  history  attests,  in  the  firm  and 
exclusive  possession  and  exercise  of  all  the  at- 
tributes of  state  sovereignty,  there  can  be  no 
doubt  or  question  in  the  mind  of  any  publicist 
that  such  a  contract  was  valid  and  binding  up- 
on the  State  so  governed,  and  is  valid  and  bind- 
ing on  the  government  when  restored.  It  would 
be  a  vain  parade  of  learning  to  cite  authorities 
for  a  proposition  so  universally  admitted  in  the 
public  law  of  nations. 

The  complainant's  second  proposition  surren- 
ders the  first,  argument!  gratia,  and  founds  it- 
self upon  the  contract,  affirming  its  original  va- 
lidity, and  pretending  in  matter  of  fact,  that 
White  and  Chiles  failed  to  perform  its  stipula- 
tions on  their  part. 

Their  second  proposition  is,  then,  in  effect, 
the  want  of  consideration  for  the  transfer.  At 
most,  the  fact  of  the  transfer  of  a  bill  or  note 
when  overdue,  is  to  subject  it,  in  the  hands  of 
the  holder,  to  all  its  equities;  to  all  the  equities 
with  which  it  is  incumbered  at  the  time  of  the 
transfer. 

An  original  absence  of  consideration  is  not 
one  of  those  equities  which  attnch  on  an  instru- 
ment and  defeat  the  title  of  an  indorsee  for 
value  of  an  overdue  bill,  although  with  notice  of 
the  fact.  Charles  v.  Marsden,  1  Taunt.  224; 
Sturtevant  v.  Ford,  4  M.  &  G.  101;  Lazarus 
V.  Gowie,  3  Q.  B.,  N.  S.  469;  Stein  v.  Yglesias, 
1  C.  M.  &  R.  565. 
Mr.  P.  Phillips,  for  White,  defendant: 
We  are  first  to  inquire  as  to  tbe  status  of  tha 
complainant. 

This  question  involves  the  consideration, 
whether  at  the  filing  of  the  bill  Texas  was  a 
State,  within  the  meaning  of  that  clause  of  the 
Constitution  which  confers  original  jurisdiction 
in  this  court,  where  a  State  is  a  party. 

In  Hepburn  v.  Ellzcy,  2  Crancli,  452,  it  was 
strenuously  contended  that  a  citizen  of  this 
District  was  a  citizen  of  a  State  in  the  consti- 
tutional sense,  so  far  as  to  enable  him  to  main- 
tain a  suit  in  the  circuit  court;  that  Columbia 
was  a  distinct  political  society  and,  therefore, 
a  State  according  to  the  definition  of  writers  on 
general  law. 

This  definition  is  declared  by  Judge  Marshall 
not  applicable  to  the  Constitution,  which,  by  its 
several  provisions,  shows  that  those  political 
bodies  only  who  were  entitled  to  representation 
in  the  Senate  and  House  of  Representatives, 
and  the  appointment  of  electors,  were  intended. 
This  doctrine  was  applied  in  the  case  of  New 
Orleans  v.  Winter,  1  Wheat.  91,  to  a  citizen  of 
a  Territory;  the  court  holding,  that  though  a 
Territory  may  differ  from  the  District  of  Co- 
lumbia in  many  respects,  neither  of  them  is  a 
State  in  the  sense  in  which  the  term  is  used.  5 
How.  379. 

Now,  what  is  the  condition  of  Texas?  It  is 
denied  the  right  of  representation  in  Congress, 
and  all  power  to  apiraint  electors.  Its  State 
Government  is  declared  to  be  illegal.  All  au- 
thority to  govern  it  is  lodged  in  a  military  com- 
mander; civil  tribunals  are  made  subservient 
to  bis  dictation;  the  regulation  of  the  right  of 
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suffrage  is  assumed  by  Congress;  a  provisional 
^vernor  is  appointed  by  tSe  President  to  act 
in  subserviency  to  military  authority.  This  con- 
dition of  things  is  wholly  inconsistent  with  the 
idea  that  there  remains  with  the  people  of 
Texas  any  political  power  whatever,  or  that 
they  are  entitled  to  any  of  the  guaranties  of 
the  Constitution  of  the  United  States. 

Our  next  inquiry  is,  as  to  the  terms  of  the 
agreement. 

The  bill  alleges  that,  admitting  that  the  con- 
tract was  made  with  a  de  facto  government — 
yet,  as  its  conditions  and  stipulations  were  not 
performed,  the  complainant  is  entitled  to  a  res- 
toration of  the  bonds. 

The  answer  is: 

1.  This  is  not  a  case  of  dependent  covenants. 
There  was  an  absolute  sale  and  delivery  of  tne 
bonds.  Then  the  other  side  stipulates  to  de- 
liver certain  commodities.  Thea  are  two  sep- 
arate contracts.    2  Pars.  Cont.  40. 

•2.  For  the  performance  of  this  contract,  se- 
curity was  given  according  to  the  stipulation 
of  thp  parties. 

3.  The  parties  agreed  upon  the  mode  by 
which  a  default  should  be  paid. 

Invalidity  of  the  Agreement. 

First.  It  is  alleged  that  the  contract  is  ille- 
gal, the  object  being  to  overthrow  the  Govern- 
ment of  the  United  States. 

On  its  face,  there  is  nothing  illegal  nor  im- 
moral in  the  argument.  To  supply  a  State 
with  cotton  cards  and  medicines  is  not  only  in- 
nocent but  legitimate. 

But  it  is  sought  to  attach  an  illegal  intent  to 
what  is  fair  in  itself. 

It  is  not  sufficient  that  in  such  a  case  the  il- 
legal motive  should  have  existed  on  the  part  of 
the  State  of  Texas,  but  to  affect  the  defendant, 
it  must  be  clearly  established  that  it  entered 
into  his  intention  and  design;  that  the  articles 
furnished  should  be  used  for  an  illegal  purpose 
and  that,  in  point  of  fact,  they  were  so  used. 
Hodgson  V.  Temple,  5  Taunt.  181. 

Bare  knowledge  on  the  part  of  the  vendor, 
that  the  vendee  intends  to  put  the  goods  or 
money  to  an  illegal  use  will  not  vitiate  the  sale 
or  loan  and  deprive  the  vendor  of  a  remedy 
for  the  purchase  money.  Dater  v.  Earl,  3 
Gray,  482. 

A  contract  is,  therefore,  not  void,  because 
there  may  be  in  its  surroundings  or  connection 
something  illegal,  though  it  is  void  when  the 
consideration  is  illegal. 

The  distinction  may  be  illustrated  by  two 
cases : 

Goods  were  sold  to  one  who  intended  to  smug- 
gle them,  and  the  vendor,  who  knew  of  the 
design,  recovered  the  price.  Hoi  man  v.  John- 
son, Cow  p.  341. 

But  where  goods  were  sold,  and  the  vendor 
not  only  knew  that  they  were  to  be  smuggled, 
but  put  them  up  in  a  particular  manner  so  as 
to  enable  it  to  be  done,  it  was  held  that  the 
price  could  not  be  recovered.  Biggs  v.  Law- 
rence, 3  T.  R.  454. 

But,  assuming  the  illegality,  what  is  the  po- 
sition of  the  complainant  in  a  court  of  justice? 

1.  If  the  bill  can  be  maintained  on  the  as- 

t?ninption  that  Texas  is  a  State,  then,  for  the 

purpoH's  of  the  case,  it  is  the  same  State  that 

existed  when  this  contract  was  entered  into. 

The  State  being  essentially  the  same,  has  no 
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standing  in  court  to  assert  the  invalidity  of  its 
own  agreement. 

2.  '^In  pari  delicto,  melior  est  conditio  possi- 
dentis," is  a  maxim  of  public  policy,  equally 
respected  in  courts  of  law  and  equity. 

Thus  no  recovery  can  be  had  for  premium 
paid  for  insurance  to  cover  a  trading  with  the 
enemy ;  nor  for  property  placed  in  the  hands  of 
another  to  be  smuggled.  Broom,  T^eg.  Max. 
505,  566,  567;   Adams  v.  Barrett,  6  Geo.  404. 

Second.  The  right  to  recover  those  bonds  is 
based  upon  the  allegation  that  there  was  no 
authority  in  Texas  competent  to  enter  into  an 
agreement  during  the  rebellion. 

This  proposition  maintains  that  from  the 
date  of  the  Ordinance  of  Secession  to  the  adop- 
tion of  the  present'  Constitution,  there  existed 
no  competent  public  authority  capable  of  enter- 
ing into  a  contract.  If  this  be  true,  there  was 
no  power  of  legislation,  no  executive  or  judi- 
cial authority;  and  all  that  has  been  done  on 
the  assumption  of  such  authority  is  absolutely 
null  and  void.  No  contract,  however  solemn 
in  its  nature,  which  depends  for  its  consum- 
mation on  official  sanction,  can  be  sustained. 

^larriages  are  to  be  held  null  because  the 
marriage  ceremony  was  performed  or  the  mar- 
riage license  granted  by  an  officer  without  au- 
thority; judgments  of  courts,  in  civil  and 
criminal  cases  to  be  held  for  naught  for  the  like 
reason,  and  all  concerned  in  their  execution  to 
be  made  responsible,  civilly  and  criminally,  as 
for  usurpation  of  power. 

The  shocking  consequences  of  such  a  doctrine 
is  itself  its  best  refutation.  The  civilized  world 
recognizes  the  necessity  of  government  at  all 
times;  and  no  authority  on  the  law  of  nations 
holds  any  language  inconsistent  with  this  ne- 
cessity. 

A  State  can  only  act  through  its  agents,  and 
it  would  be  absurd  to  say  that  any  act  was  not 
done  by  the  State  which  was  done  by  its  au- 
thorized agents.  Briscoe  v.  Bk.  of  Ky.  11  Pet. 
318. 

Having  thus  disposed  of  the  question  of  own- 
ership in  the  State,  we  now  call  attention  to 
the  second  point  of  the  complainant,  who,  **ad- 
mitting  the  ownership  of  the  State,  denies  that 
it  could  transfer  a  valid  title  by  such  a  contract 
as  that  set  out  in  this  case." 

The  bill  charges  that  the  contract  was  with- 
out authority,  contrary  to  law,  and  contemplat- 
ed and  proposed  as  part  of  the  consideration 
an  unlawful  object,  to  wit:  the  overthrow  of  tlie 
Government  of  the  United  States. 

There  is  no  allegation  that  the  illegal  intent 
was  shared  in  by  the  defendant.  There  is  not 
a  tittle  of  evidence  to  establish  that  fact,  and 
there  is  the  sworn  statement  in  the  answer : 
"The  contract  was  made  for  the  express  benefit 
of  the  people  of  Texas,  and  not  for  the  purpose 
of  aiding  the  Confederate  Government. 

But  whatever  was  the  motive  which  actuated 
the  Board,  whether  legal  or  illegal,  the  defend- 
ant cannot  be  affected  by  it.  Even  his  knowl- 
edge of  such  intention,  if  he  were  not  a  sharer 
in  the  transaction  and  did  not  enter  into  it  for 
the  very  purpose  of  accomplishing  the  ille^a,! 
design,  could  not  deprive  him  of  his  rights  un- 
der the  contract. 

Hodgson  V.  Temple,  5  Taunt.  181,  603;  Car- 
man V.  Bryce.  3  B.  &  Al.  179:  Holnmn  v.  JoUn- 
son,Cowp.  341 ;  Dater  v.  Earl,  3  Grav,  482. 
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But  if  the  contract  were  illegal,  and  both 
parties  were  involved  in  the  illegality,  then  it 
would  follow  that  if  the  bonds  hi^  not  been  de- 
livered, the  court,  on  this  ground,  would  refuse 
to  enforce  the  delivery,  and  if  delivered,  the 
court  would,  on  the  same  ground,  refuse  to 
decree  their  restoration.  Bartle  v.  Coleman,  4 
Pet  188;  Creath  v.  Sims,  5  How.  204;  Ran- 
dall V.  Howard,  2  Black,  688, 17  L.  ed.  270. 

The  effect  of  this  principle  is  sought  to  be 
avoided  by  distinguisning  the  State  from  the 
8tate  Government.  The  contract,  it  is  said,  is 
made  by  the  State  Government  and  not  by  the 
State,  but  we  have  already  shown  that  there  is 
no  such  distinction. 

The  imiform  decisions  of  this  court  apply  to 
contracts  of  a  State  the  same  rules  they  apply 
to  contracts  of  individuals.  I  know  of  no  case 
where  a  distinction  has  been  made. 

Bank  of  U.  S.  v.  Planters'  Bank,  9  Wheat. 
904:  Briscoe  v.  Bk.  of  Ky.  11  Pet.  324;  U.  S. 
T.  Bk.  Metropolis,  16  Pet.  392;  Bk.  of  U.  S. 
T.  U.  S.  2  How.  732. 

When,  therefore,  the  State  comes  into  court 
with  the  allegation  that  the  contract,  which  it 
seeks  to  set  aside,  was  entered  into  by  it  for 
the  purpose  of  obtaining  means  to  overthrow 
the  Government  of  the  Ltnited  States,  it  states 
a  transaction  which  at  once  deprives  it  of  all 
aid  frcMn  courts  of  justice. 

Messrs.  S.  S.  Coz  and  J.  W.  Moore,  for 
We«ton  F.  Birch,  Byron  Murray,  and  others, 
dcftTidants. 

Mr.  Chief  Justice  Chase  delivered  the  opinion 
ef  the  court: 

This  is  an  original  suit  in  this  court,  in 
which  the  State  of  Texas,  claiming  certain 
bonds  of  the  United  States  as  her  property, 
asks  an  injunction  to  restrain  the  defendants 
from  receiving  payment  from  the  National  Gov- 
ernment, and  to  compel  the  surrender  of  the 
bonds  to  the  State. 

It  appears  from  the  bill,  answers,  and  proof, 
that  the  United  States,  by  Act  of  September  9, 
1850,  offered  to  the  State  of  Texas,  in  com- 
pensation of  her  claims  connpct<»d  with  the  set- 
tlement of  her  boiindar>'  $10,000,000  in  five  per 
cent  bonds,  each  for  the  sum  of  $1,000;  and 
that  this  offer  was  accept imI  by  Texas.  One 
half  of  those  IjoiuIs  were  retained  for  certain 
purpo-»es  in  the  Xitional  Treasury',  and  the 
other  half  were  delivered  to  the  State.  The 
7i8*  I  lx)nds  thus  delivered  "were  dated  January 
1.  18.ll.  and  were  all  made  payable  to  the  State 
of  Texas,  or  bearer,  and  redeemable  after  the 
31«t  dav  of  December,  18G4.  Thev  were  re- 
cpiv«»d  in  belialf  of  the  State  by  the  Comptroller 
of  Public  Accounts,  under  authority  of  an  Act 
of  the  Legislature,  which,  besides  giving  that 
authority,  provided  that  no  bond  should  be 
available  in  the  hands  of  any  holder  until  after 
indorsement  by  the  Governor  of  the  State. 

After  the  breaking  out  of  the  Rebellion,  the 
insurgent  Legislature  of  Texas,  on  tne  11th  of 
January,  1862,  repealed  the  Act  requiring  the 
indorsement  of  the  Governor  (Acts  of  Texas, 
1862,  p.  45),  and  on  the  same  day  provided  for 
the  organization  of  a  Military  Board,  composed 
of  the  Governor,  Comptroller,  and  Treasurer; 
and  nuthorized  a  majority  of  that  Board  to 
provide  for  the  defense  of  the  State  by  means 
of  any  bonds  in  the  Treasury,  upon  any  account, 
7  Waix. 


to  the  extent  of  $1,000,000.  Texas  Laws,  55. 
The  defense  contemplated  by  the  Act  was  to  be 
made  against  the  United  States  by  war.  Under 
this  authority  the  Military  Board  entered  into 
an  agreement  with  George  W.  White  and  John 
Chiles,  two  of  the  defendants,  for  the  sale  of 
them  of  one  hundred  and  thirty-five  of  the 
bonds,  then  in  the  Treasury  of  the  StAte,  and 
seventy-six  more,  then  deposited  with  Droege 
&.  Co.,  in.  England;  in  papnent  for  which  they 
engaged  to  deliver  to  the  Board  a  large  quantity 
of  cotton  cards  and  medicines.  This  agreement 
was  made  on  the  12th  of  January,  1865.  On  the 
12th  of  March,  1865,  White  and  Chiles  received 
from  the  Military  Board  one  hundred  and 
thirty-five  of  these  bonds,  none  of  which  were 
indorsed  by  any  Governor  of  Texas.  After- 
ward, in  the  course  of  the  years  1865  and  1866, 
some  of  the  same  bonds  came  into  the  possession 
of  others  of  the  defendants,  by  purchase,  or  as 
security  for  advances  of  money. 

Such  is  a  brief  outline  of  the  case.  It  will  be 
necessary  hereafter  to  refer  more  in  detail  to 
some  particular  circumstances  of  it. 

The  first  inquiries  to  which  our  attention  was 
directed  by  *counsel  arose  upon  the  [•yiQ 
alle^rations  of  the  answer  of  Cniles  (1),  that 
no  sufficient  authority  is  shown  for  the  prosecu- 
tion of  the  suit  in  the  name  and  on  the  behalf 
of  the  State  of  Texas;  and  (2)  that  the  State, 
having  severed  her  relations  with  a  majority 
of  the  States  of  the  Union,  and  having  by  her 
ordinance  of  secession  attempted  to  throw  ofl 
her  allegiance  to  the  Constitution  and  Govern- 
ment of  the  United  States,  has  so  far  chane^ 
her  status  as  to  the  disabled  from  prosecutmg 
suits  in  the  national  courts. 

The  first  of  these  allegations  is  disproved  by 
evidence.  A  letter  of  authority,  the  authen- 
ticity of  which  is  not  disputed,  has  been  pro- 
duced, in  which  J.  W.  Tnrockmorton,  elected 
Governor  under  the  constitution  adopted  in 
1866,  and  proceeding  under  an  Act  of  the 
State  Legislature  relating  to  these  bonds,  ex- 
pressly ratifies  and  confirms  the  action  of  the 
solicitors  who  filed  the  bill^  and  empowers 
them  to  prosecute  this  suit;  and  it  is  further 
proved  by  the  affidavit  of  Mr.  Paschal,  counsel 
for  the  complainant,  that  he  was  duly  appoint- 
ed by  Andrew  J.  Hamilton,  while  provisional 
(lovernor  of  Texas,  to  represent  the  State  of 
Texas  in  reference  to  the  bonds  in  controversy, 
and  that  his  appointment  has  been  renewed  by 
E.  M.  Pease,  the  actual  Governor.  If  Texas 
was  a  State  of  the  Union  at  the  time  of  these 
acts,  and  these  persons,  or  either  of  them,  were 
competent  to  represent  the  State,  this  proof 
leaves  no  doubt  upon  the  question  of  authority. 

The  other  allegation  presents  a  question  of 
jurisdiction.  It  is  not  to  be  questioned  that 
this  court  has  original  jurisdiction  of  suits  by 
States  against  citizens  of  other  States,  or  thai 
the  States  entitled  to  invoke  this  jurisdiction 
must  be  Statee  of  the  Union.  But,  it  is  equally 
clear  that  no  such  jurisdiction  has  been  con- 
ferred upon  this  court  of  suits  by  any  other 
political  communities  than  such  States. 

If,  therefore,  it  is  true  that  the  State  oi 
Texas  was  not  at  the  time  of  filing  this  bill,  or 
is  not  now,  one  of  the  United  States,  we  have 
no  jurisdiction  of  this  suit  and  it  is  our  duty 
to  dismiss  it. 

*We  are  very  sensible  of  the  magnitude  [*73o 
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and  importance  of  ibis  questioni  of  the  interest 
it  excites,  and  of  the  difficul^,  not  to  say  im- 
possibility, of  so  disposing  of  it  as  to  satisfy 
the  conflicting  judgments  of  men  eaually  en- 
lightened,  equally  upright,  and  eouaily  patari- 
ouc  But  we  meet  it  In  the  case,  and  we  must  de- 
termine it  in  the  exercise  of  our  best  jud^pnenti 
under  the  guidance  of  the  Oonstitution  alone. 

Some  not  unimportant  aid,  however,  in  ascer- 
taining^ the  true  sense  of  the  Ck>nstitution,  may 
be  derived  from  considering  what  is  the  correct 
idea  of  a  State,  apart  from  any  union  or  con- 
federation with  other  States.  The  poverty  of 
langua^  often  compels  the  employment  of 
terms  m  quite  different  significations;  and  of 
this  hardly  any  example  more  signal  is  to  be 
found  than  in  the  use  of  the  word  we  are  now 
considering.  It  Would  serve  no  useful  purpose 
to  attempt  an  enumeration  of  all  the  various 
senses  in  which  it  is  used.  A  few  only  need  be 
noticed. 

It  describes  sometimes  a  people  or  communi- 
ty of  individuals  united  more  or  less  closely  in 
political  relations,  inhabiting  temporarily  or 
permanently  the  some  country;  often  it  denotes 
only  the  country  or  territorial  region,  inhabited 
by  such  a  community;  not  infrequentlv  it  is 
applied  to  the  government  under  which  the' peo- 
ple live;  at  other  times  it  represents  the  com- 
bined idea  of  people,  territory,  and  government. 

It  is  not  difficult  to  see  that  in  all  these 
senses  the  primary  conception  is  that  of  a  peo- 
ple or  community.  The  people,  in  whatever 
territory  dwelling,  either  temporarily  or  per- 
manently, and  whether  organized  under  a  regu- 
lar government,  or  united  by  looser  or  less  defi- 
nite relations,  constitute  the  State. 

This  is  undoubtedly  the  fundamental  idea 
upon  which  the  republican  institutions  of  our 
own  country  are  established.  It  was  stated 
very  clearly  by  an  eminent  judge,  Mr.  Justice 
Paterson,  in  Penhallow  v.  Doane,  3  Dall.  93,  in 
one  of  the  earliest  cases  adjudicated  by  this 
court,  and  we  are  not  aware  of  anything,  in  any 
subsequent  decision,  of  a  different  tenor. 
721*]  In  the  Constitution  the  term  "state" 
most  frequently  expresses  the  combined  idea 
just  noticed  of  people,  territory  and  govern- 
ment. A  State,  in  the  ordinary  sense  of  the 
Constitution,  is  a  political  community  of  free 
citizens  occupying  a  territory  of  defined  bound- 
aries, and  organized  under  a  government  sanc- 
tioned and  limited  by  a  written  constitution, 
and  established  by  the  consent  of  the  governed. 
It  is  the  union  of  such  Sta,tes,  under  a  com- 
mon constitution,  which  forms  the  distinct  and 
greater  political  unit,  which  that  Constitution 
designates  as  the  United  States,  and  makes  of 
the  people  and  States  which  compose  it  one 
people  and  one  country. 

Tne  use  of  the  word  in  this  sense  hardly  re- 
quires further  remark.  In  the  clauses  which 
impose  prohibitions  upon  the  States  in  respect 
to  the  making  of  treaties,  emitting  of  bills  of 
credit,  and  laying  duties  on  tonnage,  and  which 

Siarantee  to  the  States  representation  in  the 
ouse  of  Representatives  and  in  the  Senate,  are 
found  some  inst^inces  of  this  use  in  the  Con- 
stitution.    Others  will  occur  to  everv  mind. 

But  it  is  also  used  in  its  geographical  sense, 
as  in  the  clauses  which  require  that  a  repre- 
sentative in  Congress  shall  be  an  inhabitant  of 
the  State  in  which  he  shall  be  chosen,  and  that 
asO 


the  trial  of  crimes  shall  be  held  within  the 
State  where  committed. 

And  there  are  instances  in  which  the  principal 
sense  of  the  word  seems  to  be  that  primary 
one  to  which  we  have  adverted,  of  a  people  or 
political  community,  as  distinguished  from  a 
government. 

In  this  latter  sense  the  word  seems  to  be  used 
in  the  clause  which  provides  that  the  United 
States  shall  guarantee  to  every  State  in  the 
Union  a  republican  form  of  government,  and 
shall  protect  each  of  them  against  invasion. 

In  this  clause  a  plain  distinction  is  made  be- 
tween a  State  and  the  government  of  a  State. 

Having  thus  ascertained  the  senses  in  which 
the  word  "state"  is  employed  in  the  Constitu- 
tion, we  will  proceed  to  consider  the  proper  ap- 
plication of  Vhat  has  been  said. 

•The  Republic  of  Texas  was  admitted  ['yaa 
into  the  Union,  as  a  State,  on  the  27th  of  De- 
cember, 1846.  By  this  Act  the  new  State,  and 
the  people  of  the  new  State,  were  invested  with 
all  the  rights,  and  became  subject  to  all  the  re- 
sponsibilities and  duties  of  the  original  States 
under  the  Constitution. 

From  the  date  of  admission,  until  18G1,  the 
State  was  represented  in  the  Congress  of  the 
United  States  by  her  Senators  and  Representa- 
tives, and  her  relations  as  a  member  of  the 
Union  remained  unimpaired.  In  that  year, 
acting  upon  the  theory  that  the  rights  of  a 
State  under  the  Constitution  might  be  re- 
nounced, and  her  obligations  thrown  off  at 
pleasure,  Texas  undertook  to  sever  the  bond 
thus  formed,  and  to  break  up  her  constitutional 
relations  with  the  United  States. 

On  the  1st  of  February  (Paschal,  Dig.  Laws 
of  Texas,  78)  a  Convention,  called  without  au- 
thority, but  subsequently  sanctioned  by  the 
Legislature  regularly  elected,  adopted  an  Or- 
dinance to  dissolve  the  union  between  the  State 
of  Texas  and  the  other  States  under  the  Con- 
stitution of  the  United  States,  whereby  Texas 
was  declared  to  be  ''a  separate  and  sovereign 
State,"  and  "her  people  and  citizens"  to  be 
"absolved  from  all  allegiance  to  the  United 
States,  or  the  government  thereof." 

It  was  ordered  by  a  vote  of  the  Convention 
(Paschal,  Dig.  80)  and  by  an  Act  of  the  Legis- 
lature ( Laws  of  Texas,  1859-61,  p.  11 )  that  this 
Ordinance  should  be  submitted  to  the  people, 
for  approval  or  disapproval,  on  the  23d  of 
February,  1861. 

Without  awaiting,  however,  the  decision  thus 
invoked,  the  Convention,  on  the  4th  of  Febru- 
ary, adopted  a  resolution  designating  seven 
delegates  to  represent  the  State  in  the  Conven- 
tion of  seceding  States  at  Montgomery,  "in 
order,"  as  the  resolution  declared,  "that  the 
wishes  and  interests  of  the  people  of  Texas 
may  be  consulted  in  reference  to  the  constitu- 
tion and  provisional  government  that  may  be 
established  by  said  Convention." 

Before  the  passage  of  this  resolution  the  Con- 
vention had  •appointed  a  committee  of  [•723 
public  safety,  and  adopted  an  Ordinance  giving 
authority  to  that  committee  to  take  measures 
for  obtaining  possession  of  the  property  of  the 
United  States  in  Texas,  and  for  removing  the 
national  troops  from  her  limits.  The  members 
of  the  committee,  and  all  officers  and  agents  an- 
pointed  or  employed  by  it,  were  sworn  to  se- 
crecy and  to  allegiance  to  the  State.     (Paschal, 
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Dig.  80.)  Commissioiien  were  at  once  appoint- 
ed, with  instructions  to  repair  to  the  headquar- 
ters of  General  Twiggs,  then  representing  the 
United  States  in  command  of  the  department, 
and  to  make  the  demands  necessary  for  the  ac- 
complishment of  the  purposes  of  the  committee. 
A  military  force  was  organized  in  support 
of  these  demands  and  an  arrangement  was  ef- 
fected with  the  commanding  general,  by  which 
the  United  States  troops  were  engaged  to  leave 
the  State,  and  the  forts  and  all  the  public 
properly,  not  necessary  to  the  removal  of  the 
troops,  were  surrendered  to  the  Commissioners. 
Tex.  Rep.  of  the  Committee  (Lib.  of  Cong.),  p.  45. 

These  transactions  took  place  between  the  2d 
and  the  18th  of  February,  and  it  was  under 
these  circumstances  that  the  vote  upon  the  rati- 
fication or  rejection  of  the  Ordinance  of  Seces- 
sion was  taken  on  the  23d  of  February.  It 
was  ratified  by  a  majority  of  the  voters  of 
the  SUte. 

The  Convention,  which  had  adjourned  before 
the  vote  was  taken,  reassembled  on  the  2d 
of  March,  and  instructed  the  delegates  already 
sent  to  the  Congress  of  the  seceding  States,  to 
a{>])ly  for  admission  into  the  Confederation,  and 
to  give  the  adhesion  of  Texas  to  its  provisional 
constitution. 

It  proceeded,  also,  to  make  the  changes  in 
the  State  Constitution  which  this  adhesion 
made  necessary.  The  words  "United  States" 
were  stricken  out  wherever  they  occurred,  and 
the  words  "Confederate  States"  substituted; 
and  the  members  of  the  Legislature,  and  all  of- 
ficers of  the  State,  were  required  by  the  new 
Constitution  to  take  an  oath  of  fidelity  to  the 
Constitution  and  laws  of  the  new  confederacy. 

Before,  indeed,  these  changes  in  the  constitu- 
724*]  tion  had  been  ^completed,  the  oflicers  of 
the  State  had  been  required  to  appear  before 
the  committee  and  take  an  oath  of  allegiance  to 
the  Confederate  States. 

The  Governor  and  Secretary  of  State,  refns- 
i^  to  comply;  were  summarily  ejected  from 
omce. 

The  members  of  the  Legislature,  which  had 
also  adjourned  and  re-assembled  on  the  18th  of 
March,  were  more  compliant.  They  took  the 
oath,  and  proceeded  on  the  8th  of  April  to  pro- 
vide by  law  for  the  choice  of  electors  of  Presi- 
dent and  Vice-President  of  the  Confederate 
states. 

The  representatives  of  the  State  in  the  Con- 
gress of  the  United  States  were  withdrawn,  and 
as  soon  as  the  seceded  States  became  organized 
under  a  constitution,  Texas  sent  Senators  and 
Representatives  to  the  Confederate  Congress. 

in  all  respectS;  so  far  as  the  object  could  be 
a«complishea  by  ordinances  of  the  Convention, 
b^  Acts  of  the  Legislature,  and  by  votes  of  the 
citizens,  the  relations  of  Texas  to  the  Union 
were  broken  up,  and  new  relations  to  a  new 
government  were  established  for  them. 

The  position  thus  assumed  could  onl^  be 
maintained  by  arms,  and  Texas  accordingly 
took  part,  with  the  other  Confederate  States, 
in  the  war  of  the  rebellion,  which  these  events 
made  inevitable.  During  the  whole  of  that  war 
there  was  no  governor,  or  judge,  or  any  other 
state  officer  in  Texas,  who  recognized  the  na- 
tional authority.  Nor  was  any  officer  of  the 
United  States  permitted  to  exercise  any  author- 
ity whatever  under  the  National  Government 
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within  the  limits  of*  the  State,  except  under 
the  immediate  protection  of  the  national  mili- 
tary forces. 

Did  Texas,  in  consequence  of  these  Acts, 
cease  to  be  a  State?  Or,  if  not,  did  the  State 
cease  to  be  a  member  oif  the  Union? 

It  ib  needless  to  discuss,  at  length,  the  ques- 
tion whether  the  right  of  a  State  to  withdraw 
from  the  Union  for  any  cause,  regarded  by 
herself  as  sufficient,  is  consistent  with  the  Con* 
stitution  of  the  United  States. 

The  Union  of  the  States  never  was  a  purely 
artificial  and  *arbitrary  relation.  It  be-  [•yas 
gan  among  the  Colonies,  and  grew  out  of  com- 
mon origin,  mutual  sympathies,  kindred  princi- 
ples, similar  interests  and  geographical  rela- 
tions. It  was  confirmed  and  strengthened  by 
the  necessities  of  war,  and  received  definite 
form,  and  character,  and  sanction  from  the 
Articles  of  Confederation.  By  these  the  Union 
was  solemnly  declared  to  "be  perpetual."  And 
when  these  articles  were  found  to  oe  inadequate 
to  the  exigencies  of  the  country,  the  Constitu- 
tion was  ordained  "to  form  a  more  perfect 
Union/'  It  is  difficult  to  convey  the  idea  of 
indissoluble  unity  more  clearly  than  by  these 
words.  What  can  be  indissoluble  if  a  perpetual 
Union,  made  more  perfect,  is  not  ? 

But  the  perpetuity  and  indissolubility  of  the 
Union  by  no  means  implies  the  loss  of  dis- 
tinct and  individual  existence,  or  of  the  right 
of  self  government  by  the  States.  Under  the 
Articles  of  Confederation  each  State  retained 
its  sovereignty,  freedom  and  independence,  and 
every  power,  jurisdiction  and  right  not  express* 
ly  delegated  to  the  United  States.  Under  the 
Constitution,  though  the  powers  of  the  States 
were  much  restricted,  still  all  powers  not  dele- 
gated to  the  United  States,  nor  prohibited  to 
the  States,  are  reserved  to  the  States  respect- 
ively, or  to  the  people.  And  we  have  already 
had  occasion  te  remark  at  this  term,  that  "the 
people  of  each  State  compose  a  State,  having  ite 
own  government,  and  endowed  with  all  the 
functions  essential  to  separate  and  independent 
existence,"  and  that  "without  the  States  in 
union,  there  could  be  no  such  political  body  as 
the  United  Stetes."  Lane  Co.  v.  Oregon,  infra, 
101.  Not  only,  therefore,  can  there  be  no  loss 
of  separate  and  independent  autonomy  to  the 
States,  through  their  union  under  the  Constitu- 
tion, but  it  may  be  not  unreasonably  said  that 
the  preservation  of  the  States,  and  the  main- 
tenance of  their  govemmento,  are  as  much  with- 
in the  design  and  care  of  the  Constitution  ai 
the  preservation  of  the  Union  and  the  main- 
tenance of  the  National  Government.  The 
Constitution,  in  all  ite  provisions,  looks  to  an 
indestructible  Union,  composed  of  indestructi- 
ble Stetes. 

*When,  therefore,  Texas  became  one  of  [*7a6 
the  United  States,  she  entered  into  an  indis- 
soluble relation.  All  the  obligations  of  per- 
petual union,  and  all  the  guaranties  of  repub- 
lican government  in  the  Union,  attached  at 
once  to  the  State.  Tha  Act  which  consum- 
mated her  admission  into  the  Union  was  some- 
thing more  than  a  compact;  it  was  the  inoorpo- 
ration  of  a  new  member  into  the  political  body. 
And  it  was  final.  The  union  between  Texas  and 
the  otiier  States  was  as  complete  as  perpetual, 
and  as  indissoluble  as  the  union  between  the 
original  States.    There  waa  no  place  for  re- 
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consideration,    or    revocation,    except    through 
revolution,  or  through  consent  of  the  States. 

Considered,  therefore,  as  transactions  under 
the  Constitution,  the  Ordinance  of  Secession, 
adopted  by  the  convention  and  ratified  by  a  ma- 
jority of  the  citizens  of  Texas,  and  all  the  Acts 
of  her  Legislature  intended  to  give  etfect  to  that 
ordinance,  were  absolutely  null.  They  were 
utterly  without  operation  in  law.  The  obliga- 
tions of  the  State  as  a  member  of  the  Union, 
and  of  every  citizen  of  the  State,  as  a  citizen 
of  the  United  States,  remained  perfect  and  un- 
impaired. It  certainly  follows  that  the  State 
did  not  cease  to  be  a  State,  nor  her  citizens  to 
be  citizens  of  the  Union.  If  this  were  other- 
wise, the  State  must  have  become  foreign,  and 
her  citizens  foreigners.  The  war  must  have 
ceased  to  be  a  war  for  the  suppression  of  re- 
bellion, must  have  become  a  war  for  conquest 
and  subjugation. 

Our  conclusion,  therefore.  Is,  that  Texas  con- 
tinued to  be  a  State,  and  a  State  of  the  Union, 
notwithstanding  the  transactions  to  whicli  we 
have  referred.  And  this  conclusion,  in  our 
judgment,  is  not  in  conflict  with  any  act  or 
declaration  of  any  department  of  the  National 
Government,  but  entirely  in  accordance  with 
the  whole  series  of  such  acts  and  declarations 
since  the  first  outbreak  of  the  rebellion. 

But  in  order  to  the  exercise,  by  a  State,  of 
the  right  to  sue  in  this  court,  there  needs  to  be 
a  StaSe  Government,  competent  to  represent  the 
State  in  its  relations  with  the  National 
737*]  ^Government,  so  far  at  least  as  the  in- 
stitution and  prosecution  of  a  suit  is  con- 
oemed. 

And  it  is  by  no  means  a  logical  conclusion, 
from  the  premises  which  we  have  endeavored 
to  establish,  that  the  governmental  relations  of 
Texas  to  the  Union  remained  unaltered.  Obli- 
gations often  r.main  unimpaired,  while  rela- 
tions are  greatly  changed.  The  obligations  of 
allegiance  to  the  State,  and  obedience  to  her 
laws,  subject  to  the  Constitution  of  the  United 
States,  are  binding  upon  all  citizens,  whether 
faithful  or  unfaithful  to  them;  but  the  rela- 
tions which  subsist  while  these  obligations  are 
performed,  are  essentially  diflferent  from  those 
which  arise  when  they  are  disregarded  and  set 
at  naught.  And  the  same  must  necessarily  be 
true  of  the  obligations  and  relations  of  States 
and  citizens  to  the  Union.  No  one  has  been 
bold  enough  to  contend  that,  while  Texas  was 
controlled  by  a  government  hostile  to  the 
United  States,  and  in  affiliation  with  a  hostile 
confederation,  waging  war  upon  the  United 
States,  Senators  chosen  by  her  Legislature,  or 
Representative  elected  by  her  citizens,  were  en- 
titled to  seats  in  Congress ;  or  that  any  suit,  in- 
stituted in  her  name,  could  be  entertained  in 
this  court.  All  admit  that,  during  this  condi- 
tion of  civil  war,  the  rights  of  the  State  as  a 
member,  And  of  her  people  as  citizens  of  the 
Union,  were  suspended.  The  government  and 
the  citizens  of  the  State,  refusing  to  recognize 
their  constitutional  obligations,  assumed  the 
character  of  enemies,  and  incurred  the  conse- 
quences of  rebellion. 

These  new  relations  imposed  new  duties  upon 
the  United  States:  The  first  was  that  of  sup- 
pressing the  rebellion.  The  next  was  that  of 
re-establishing  the  broken  relations  of  the 
State  with  the  Union.  The  first  of  these  duties 
having  been  performed,  the  next  necessarily  en- 
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gaged  the  attention  of  the  National  Govern- 
ment. 

The  authority  for  the  performance  of  the 
first  had  oeen  found  in  the  power  to  suppress 
insurrection  and  carry  on  war;  for  the  perform- 
ance of  the  second,  authority  was  derived  from 
the  obligation  of  the  United  States  to  guarantee 
to  every  State  in  the  Union  a  republican  form 
of  government.  •The  latter,  indeed,  in  [•728 
the  case  of  a  rebellion  which  involves  the  gov- 
ernment of  a  State,  and  for  the  time  excludes 
the  national  authority  from  its  limits,  seems  to 
be  a  necessary  complement  to  the  former. 

Of  this,  the  case  of  Texas  furnishes  a  striking 
illustration.  When  the  war  closed  there  was 
no  government  in  the  State  except  that  which 
had  been  organized  for  the  purpose  of  waging 
war  against  the  United  States.  That  gov- 
ernment immediately  disappeared.  The  <mief 
functionaries  left  the  State.  Many  of  the  sub- 
ordinate officials  followed  their  example.  Legal 
responsibilities  were  annulled  or  greatly  im- 
paired. It  was  inevitable  that  great  confusion 
should  prevail.  If  order  was  maintained,  it 
was  where  the  good  sense  and  virtue  of  the  citi- 
zens gave  support  to  local  acting  magistrates, 
or  supplied  more  directly  the  needful  restraints. 

A  great  social  change  increased  the  difiiculty 
of  the  situation.  Slaves,  In  the  insurgent 
States,  with  certain  local  exceptions,  had  been 
declared  free  by  the  Proclamation  of  Emancipa- 
tion ;  and  whatever  questions  might  be  made  as 
to  the  efi'ect  of  that  Act,  under  the  Constitu- 
tion, it  was  clear,  from  tlie  beginning,  that  its 
practical  operation,  in  connection  with  fegisla- 
tive  Acts  of  like  tendency,  must  be  complete 
enfranchisement.  Wherever  the  national  forces 
obtained  control,  the  slaves  became  freemen. 
Support  to  the  Acts  of  Congress  and  the  Proc- 
lamation of  the  President,  concerning  slaves, 
was  made  a  condition  of  amnesty  ( 13  U.  S.  St. 
737 ,  by  President  Lincoln,  in  December,  1863, 
and  by  President  Johnson,  in  May,  1805.  13 
U.  S.  St.  728.  And  emancipation  was  con- 
firmed, rather  than  ordained,  in  the  insurgent 
States,  by  the  Amendment  of  the  Constitution 
prohibiting  slavery  throughout  the  Union, 
which  was  proposed  by  Congress,  in  February, 
1865,  and  ratified,  before  the  close  of  the  fol- 
lowing autumn,  by  the  requisite  three- fourths 
of  the  States.    13  SUt.  at  L.  774,  776. 

The  new  freemen  necessarily  became  part  of 
the  people,  and  the  people  still  constituted  the 
State;  for  States,  like  individuals,  retain  their 
identity,  though  changed  to  some  *extent  [*7a9 
in  their  constituent  elements.  And  it  was  th(* 
State,  thus  constituted,  which  was  now  entitled 
to  the  benefit  of  the  constitutional  guaranty. 

There  being,  then,  no  government  in  Texas  in 
constitutional  relations  with  the  Union,  it  be- 
came the  duty  of  the  United  States  to  provide 
for  the  restoration  of  such  a  government.  But 
the  restoration  of  the  government  which  existed 
before  the  rebellion,  without  a  new  election  of 
officers,  was  obviously  impossible;  and  before 
any  such  election  could  be  properly  held,  it  was 
necessary  that  the  old  Constitution  should  re- 
reive  suclf  amendments  as  would  conform  its 
provisions  to  the  new  conditions  created  by 
emancipation,  and  afford  adequate  security  to 
the  people  of  the  State. 

In  the  exercise  of  the  power  conferred  by  the 
guaranty  clause,  as  in  the  exercise  of  every 
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other  oonstitutional  power,  a  discretion  in  the 
choice  of  means,  is  necessarily  allowed.  It  is 
essential  only  that  the  means  must  be  neces- 
sary and  proper  for  carrying  into  execution  the 
Sower  conferred,  through  the  restoration  of  the 
tate  to  its  constitutional  relations,  under  a 
republican  form  of  government,  and  that  no 
acts  be  done,  and  no  authority  exerted, 
which  is  either  prohibited  or  unsanctioned  by 
the  Constitution. 

It  is  not  important  to  review,  at  length,  the 
mecwures  which  have  been  taken,  under  this 
power,  by  the  Executive  and  Legislative  De- 
partments of  the  National  Government.  It  is 
proper,  however,  to  observe  that  almost  imme- 
diately after  the  cessation  of  organized  hostili- 
ties, and  while  the  war  yet  smoldered  in  Texas, 
the  President  of  the  United  States  issued  his 
Proclamation  appointing  a  provisional  Govern- 
or for  the  State,  and  providing  for  the  assem- 
bling of  a  convention,  with  a  view  to  the  re- 
establishment  of  a  republican  government,  un* 
der  an  amended  Constitution,  and  to  the  res- 
toration of  the  Sta^e  to  her  proper  constitu- 
tional relations.  A  Convention  was  according- 
ly assembled  the  Constitution  amended,  elec- 
tions held,  and  a  State  Government,  acknowl- 
edging its  obligations  to  the  Union,  established. 

Whether  the  action  then  taken  was,  in  all  re- 
spects warranted  by  the  Constitution,  it  is  not 
730*]  now  necessary  to  determine.  *The  power 
exercised  by  the  President  was  supposed,  doubt- 
less, to  be  derived  from  his  constitutional  func- 
tions, as  Commander-in-Chief;  and,  so  long  as 
the  war  continued,  it  cannot  be  denied  that  he 
might  institute  temporary  government  within 
insurgent  districts,  occupied  by  the  national 
forces,  or  take  measures,  in  any  State,  for  the 
restoration  of  State  Government  faithful  to  the 
Union,  employing,  however,  in  such  efforts,  only 
•nch  means  and  agents  as  were  authorized  by 
oonstitutional  laws. 

But  the  power  to  carry  into  effect  the  clause 
of  guaranty  is  primarily  a  legislative  power, 
ind  resides  in  Congress.  ''Under  the  4th  arti- 
cle of  the  Constitution,  it  rests  with  Congress  to 
decide  what  government  is  the  established  one 
in  a  State.  For,  as  the  United  States  guaran- 
tee to  each  State  a  republican  government, 
Congress  must  necessarily  decide  what  govern- 
ment is  established  in  the  State,  before  it  can 
determine  whether  it  is  republican  or  not.'' 

This  is  the  language  of  the  late  Chief  Justice, 
speaking  for  this  court  in  a  case  from  Rhode 
Island  (Luther  v.  Borden,  7  How.  42),  arising 
from  the  organization  of  opposing  governments 
in  that  State.  And  we  think  that  the  principle 
sanctioned  by  it  may  be  applied,  with  even 
more  propriety,  to  the  case  of  a  State  deprived 
of  all  rightful  government,  by  revolutionary 
violence;  though  necessarily  limited  to  cases 
where  the  rightful  government  is  thus  sub- 
verted, or  in  imminent  danger  of  being  over- 
thrown by  an  opposing  government,  set  up  by 
force  within  the  State. 

The  action  of  the  President  must,  therefore, 
be  considered  as  provisional,  and  in  that  light 
it  seems  te  have  been  regarded  by  Congress.  It 
was  taken  after  the  term  of  the  38th  Congress 
had  expired.  The  39th  Congress,  which  assem- 
bled in  December,  1865,  followed  by  the  40th 
Oragress,  which  met  in  March,  1867,  proceeded, 
7  Wall. 


after  long  deliberation,  to  adopt  various  meas- 
ures for  re-organization  and  restoration.  These 
measures  were  embodied  in  proposed  amend- 
mente  to  the  Constitution,  and  in  the  Acto 
known  as  the  Reconstruction  •Acte,  which  [•731 
have  been  so  far  carried  into  effect,  that  a 
majority  of  the  States  which  were  engaged  in 
the  rebellion  have  been  restored  to  their  consti- 
tutional relations,  under  forms  of  government, 
adjudged  to  be  republican  by  Congress,  through 
the  admission  of  their  "Senators  and  Represent- 
atives into  the  councils  of  the  Union." 

Nothing  in  the  case  before  us  requires  the  court 
to  pronounce  judgment  upon  the  constitution- 
ality of  any  particular  provision  of  these  Acte. 

But  it  is  importent  to  observe  that  these 
Acte  themselves  show  that  the  governmente, 
which  had  been  esteblished  and  had  been  in 
actual  operation  under  executive  direction,  were 
recognized  by  Congress  as  provisional,  as  exist- 
ing, and  as  capable  of  continuance. 

By  the  Act  of  March  2,  1867  (14  U.  S.  St. 
428),  the  first  of  the  series,  these  governments 
were,  indeed,  pronounced  illegal,  and  were  sub- 
jected to  militery  control,  and  were  declared 
to  be  provisional  only;  and  by  the  supplemen- 
terjr  Act  of  July  19,  1867,  the  third  of  the 
series,  it  was  further  declared  that  it  was  the 
true  intent  and  meaning  of  the  Act  of  March  2, 
that  the  governmente  then  existing  were  not 
legal  State  Governments,  and  if  continued,  were 
to  be  continued  subject  to  the  military  com- 
manders of  the  respective  districte  and  to  the* 
paramount  authority  of  Congress.  We  do  not 
inquire  here  into  the  constitutionality  of  this 
legislation  so  far  as  it  relates  to  military  au- 
thority, or  to  the  paramount  authority  of  Con- 
gress. It  suffices  to  say,  that  the  terms  of  the 
Acte  necessarily  imply  recognition  of  actually 
existing  governments ;  and  that  in  point  of  fact, 
the  governments  thus  recognized,  in  some  im- 
portent respecte,  still  exists. 

What  has  thus  been  said  generally  dcnrribes, 
with  sufficient  accuracy,  the  fiituntion  of  Te}^as. 
A  provisional  Governor  of  the  State  was  ap- 
pointed by  the  President  in  1865;  in  18CG  a 
Governor  was  elected  by  the  people  under  the 
constitution  of  that  year ;  at  a  subsequent  date 
a  (Governor  was  appointed  by  the  commander  of 
the  district.  Each  of  the  •three  exercised  ["ysa 
executive  functions  and  actually  represented 
the  State  in  the  Executive  Department. 

In  the  case  before  us  each  has  given  his  sanc- 
tion to  the  prosecution  of  the  suit,  and  we  find 
no  difficulty,  without  investigating  the  legal 
title  of  either  to  the  executive  office,  in  holding 
that  the  sanction  thus  given  sufficiently  war- 
ranted the  action  of  the  solicitor  and  counsel 
in  behalf  of  the  State.  The  necessary  conclu- 
sion is  that  the  suit  was  instituted  and  is  prose- 
cuted by  competent  authority. 

The  question  of  jurisdiction  being  thus  dis- 
posed of,  we  proceed  to  the  consideration  of 
the  merits  as  presented  by  the  pleadings  and 
the  evidence. 

And  the  first  question  to  be  answered  is, 
whether  or  not  the  title  of  the  Stete  to  the  bonds 
in  controversy  was  devested  by  the  contract 
of  the  Military  Board  with  White  and  Chiles. 

That  the  bonds  were  the  property  of  the  Stete 
of  Texas  on  the  11th  of  January,  1862,  when 
the   Act   Prohibiting  Alienation   Without  the 
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Iiidorsenient  of  the  Qovernor,  was  repealed,  ad- 
mits of  no  question,  and  is  not  denied.  They 
came  into  her  possession  and  ownership  througn 
public  acts  of  the  General  Government  and  of 
the  State,  which  gave  notice  to  all  the  world 
of  the  transaction  consummated  by  them.  And, 
we  think  it  clear  that,  if  a  State,  by  a  public 
Act  of  her  Legislature,  imposes  restrictions 
upon  the  alienation  of  her  property,  that  every 
person  who  takes  a  transfer  of  such  property 
must  be  held  affected  by  notice  of  them.  Alien- 
ation, in  disregard  of  such  restrictions,  can  con- 
vey no  title  to  the  alienee. 

In  this  case,  however,  it  is  said  that  the  re- 
striction imposed  by  the  Act  of  1851  was  re- 
pealed by  the  Act  of  1862.  And  this  is  true  if 
the  Act  of  1862  can  be  regarded  as  valid.  But 
was  it  valid? 

The  Legislature  of  Texas,  at  the  time  of 
the  repeal,  constituted  one  of  the  departments 
of  a  State  Government,  established  in  hostility 
to  the  Constitution  of  the  United  States.  It 
cannot  be  regarded,  therefore,  in  the  courts  of 
the  United  States,  as  a  lawful  Legislature,  or 
733*1  its  Acts  as  lawful  *Act8.  -£id  yet  it  is 
an  historical  fact  that  the  Government  of  Texas, 
then  in  full  control  of  the  State,  was  its  only 
actual  government;  and  certainly  if  Texas  had 
been  a  separate  State  and  not  one  of  the  United 
States,  the  new  government,  having  displaced 
the  regular  authority,  and  having  established 
itself  in  the  customary  seats  of  power  and  in 
Ihe  exercise  of  the  ordinary  functions  of  ad- 
ministration, would  have  constituted,  in  the 
strictest  sense  of  the  words,  a  de  facto  govern- 
ment, and  its  acts,  during  the  period  of  its 
existence  as  such,  would  be  effectual  and,  in 
almost  all  respects,  valid.  And,  to  some  extent, 
this  is  true  of  the  actual  government  of  Texas, 
though  unlawful  and  revolutionary  as  to  the 
United  States. 

It  is  not  necessary  to  attempt  any  exact  defi- 
nitions, within  which  the  Acts  of  such  a  State 
Government  must  be  treated  as  valid  or  invalid. 
It  may  be  said,  perhaps  with  sufficient  accuracy, 
that  Acts  necessary  to  peace  and  good  order 
among  citizens,  such,  for  example,  as  Acts 
sanctioning  and  protecting  marriage  and  the 
domestic  relations,  governing  the  course  of 
descents,  regulating  the  conveyance  and  trans- 
fer of  property,  real  and  personal,  and  provid- 
ing remedies  for  injuries  to  person  and  estate, 
and  other  similar  Acts,  which  would  be  valid 
if  emanating  from  a  lawful  government,  must 
be  regarded,  in  general,  as  valid  when  proceed- 
ing from  an  actual,  though  unlawful  govern- 
ment; and  that  Acts  in  furtherence  or  support 
of  rebellion  against  the  United  States,  or  in- 
tended to  defeat  the  just  rights  of  citizens,  and 
other  Acts  of  like  nature,  .must,  in  general,  be 
regarded  as  invalid  and  void. 

What,  then,  tried  by  these  general  tests,  was 
the  character  of  the  contract  of  the  Military 
Board  with  White  and  Chiles? 
734*]  •That  Board,  as  we  have  seen,  was  or- 
ganized, not  for  the  defense  of  the  State  against 
a  foreign  invasion,  or  for  its  protection  against 
domestic  violence,  within  the  meaning  of  these 
words  as  used  in  the  National  Constitution, 
but  for  the  purpose,  under  the  name  of  defense, 
of  levying  war  against  the  United  States.  This 
purpose  waSy  undoubtedly,  unlawful,  for  the 
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Acts  which  it  contemplated  are,  within  the  ex- 
press definition  of  the  Constitution,  treasonable. 

It  is  true  that  the  Military  Board  was  subse- 
quently re-organized.  It  consisted,  thereafter, 
of  the  Governor  and  two  other  members,  ap- 
pointed and  removable  by  him ;  and  was,  there- 
fore, entirely  subordinate  to  executive  control. 
Its  general  object  remained  without  change,  but 
its  powers  were  "extended  to  the  control  of  all 
public  works  and  supplies,  and  to  the  aid  of 
producing  within  the  State,  by  the  importation 
of  articles  necessary  and  proper  for  such  aid." 

And  it  was  insisted  in  argument  on  behalf  of 
some  of  the  defendants,  that  the  contract  with 
White  &,  Chiles,  being  for  the  purchase  of  cotton 
cards  and  medicines,  was  not  a  contract  in  aid 
of  the  rebellion,  but  for  obtaining  goods  capa- 
ble of  a  use  entirely  legitimate  and  innocent, 
and,  therefore,  that  payment  for  those  goods 
by  the  transfer  of  any  property  of  the  State 
was  not  unlawful.  We  cannot  adopt  this  view. 
Without  entering,  at  this  time,  upon  the  in- 
quiiy  whether  any  contract  made  by  such  a 
Board  can  be  sustained,  we  are  obliged  to  say 
that  the  enlarged  powers  of  the  Board  appear 
to  us  to  have  been  conferred  in  furtherance  of 
its  main  purpose,  of  war  gainst  the  United 
States,  and  that  the  contract,  under  considera- 
tion, even  if  made  in  the  execution  of  tiiese 
enlarged  powers,  was  still  a  contract  in  aid  of 
the  rebellion,  and,  therefore,  void.  And  we 
cannot  shut  our  eyes  to  the  evidence  which 
proves  that  the  Act  of  repeal  was  intended  to 
aid  rebellion  by  facilitating  the  transfer  of 
these  bonds.  It  was  supposed,  doubtless,  that 
negotiation  of  them  would  be  less  difficult  if 
they  bore  upon  their  face  no  direct  evidence  of 
having  come  from  the  possession  of  any  insur- 
gei\t  state  government.  We  can  give  no  effect, 
therefore,  to  this  repealing  Act. 

It  follows  that  the  title  of  the  State  is  not 
devested  by  tlia  -act  of  the  insurgent  govern- 
ment in  entering  into  this  contract. 

But  it  was  insisted  further,  in  behalf  of  those 
defendants  who  claim  certain  of  these  bonds 
by  purchase,  or  as  collateral  security,  that  how- 
ever unlawful  mav  have  been  the  means  by 
,  which  Wliite  &  Chiles  obtained  possession  of 
the  bonds,  •they  are  innocent  holders,  ['735 
without  notice,  and  entitled  to  protection  as 
such  under  the  rules  which  apply  to  securities 
which  pass  by  delivery.  These  rules  were  fully 
discussed  in  Murray  v.  Lardner,  2  Wall.  118, 
17  L.  ed.  858.  We  held,  in  that  case,  that  the 
purchaser  of  coupon  bonds,  before  due,  without 
notice  and  in  good  faith,  is  unaffected  by  want 
of  title  in  the  seller,  and  that  the  burden  of 
proof  in  respect  to  notice  and  want  of  good 
faith,  is  on  the  claimant  of  the  bonds  as  against 
the  purchaser.  We  are  entirely  satisfied  with 
this  doctrine. 

Does  the  State,  then,  show  afiSrmatively 
notice  to  these  defendants  of  want  of  title  to 
the  bonds  in  White  and  Chiles? 

It  would  be  difficult  to  give  a  negative  answer 
to  this  question  if  there  were  no  other  proof 
than  the  legislative  Acts  of  Texas.  But  there 
is  other  evidence  which  might  fairly  be  held  to 
be  sufficient  proof  of  notice,  if  the  rule  to 
which  we  have  adverted  could  be  properly  ap- 
plied to  this  case. 

But  these  rules  have  never  been  applied  to 
matured  obligations.     Purchasers  of  notes  or 
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bondii  past  due  take  nothing  but  the  actual 
n>ht  and  title  of  the  vendors.  Brown  v.  Da- 
Ties,  3  T.  R.  80;  Goodman  v.  Simonds,  20  How. 
366.  15  L.  ed.  941. 

The  bonds  in  question  were  dated  January  1, 
1851,  and  were  redeemable  aftei  ^.he  Slst  of 
December,  1864.  In  strictness,  it  is  true  they 
were  not  payable  on  the  day  when  they  became 
redeemable ;  but  the  known  usage  of  the  United 
States — ^to  pay  all  bonds  as  soon  as  the  right 
of  payment  accrues,  except  where  a  distinction 
between  redeeiiiability  and  payability  is  made 
by  law  and  shown  on  the  face  of  the  bonds — 
requires  the  application  of  the  rule  respectinff 
overdue  obligations,  to  bonds  of  the  United 
States  which  have  become  redeemable,  and  in 
respect  to  which  no  such  distinction  has  been 
made. 

Now,  all  the  bonds  in  controversy  had  become 
redeemable  before  the  date  of  the  contract 
with  White  and  Chiles;  and  all  bonds  of  the 
same  issue  which  have  the  indorsement  of 
736*]  •a  Governor  of  Texas  made  before  the 
date  of  the  Secession  Ordinance— ^and  there 
were  no  others  indorsed  by  any  Governor — ^had 
been  paid  in  coin  on  presentation  at  the  Treas- 
ury Department;  while,  on  the  contrary,  appli- 
cations for  the  payment  of  bonds,  without  the 
required  indorsement,  and  of  coupons  detached 
from  such  bonds,  made  to  that  department,  had 
been  denied.    . 

As  a  necessary  consequence,  the  negotiation 
of  these  bonds  became  difficult.  They  sold 
much  below  the  rates  they  would  have  com- 
manded had  the  title  to  them  been  unques- 
tioned. They  were  bought,  in  fact,  and  under 
the  circumstances  could  only  have  been  bought, 
upon  speculation.  The  purchasers  took  the  risk 
of  a  bad  title,  hoping,  doubtless  that  through 
the  action  of  the  National  Government,  or  of 
the  Government  of  Texas,  it  might  be  converted 
into  a  good  one. 

And  it  is  true  that  the  first  provisional  Gov- 
ernor of  Texas  encouraged  the  expectation  that 
these  bonds  would  be  ultimately  paid  to  the 
holders.  But  he  was  not  authorized  to  make 
any  engagement  in  behalf  of  the  State  and,  in 
fact,  made  none.  It  is  true,  also,  that  the 
Treasury  Department,  influenced,  perhaps,  by 
these  representations  departed  to  some  extent 
from  its  original  rule,  and  paid  bonds  held  by 
some  of  the  defendants  without  the  required 
indorsement.  But  it  is  clear  that  this  change 
in  the  action  of  the  department  could  not  af- 
fect the  rights  of  Texas  as  a  State  of  the  Union, 
having  a  government  acknowledging  her  obli- 
gations to  the  National  Constitution. 

It  is  impossible,  upon  this  evidence,  to  hold 
the  defendants  protected  by  absence  of  notice 
of  the  want  of  title  in  White  and  Chiles.  As 
these  persons  acquired  no  right  to  payment  of 
these  bonds  as  against  the  State,*  purchasers 
could  acquire  none  through  them. 

On  tlie  whole  case,  therefore,  our  conclusion 
it  that  the  State  of  Texas  is  entitled  to  the 
relief  sought  by  her  bill,  and  a  decree  must  be 
made  accordingly. 

737*1*    *^T''  Justice  Grier,  dissenting,  delivered 
the  following  opinion: 

I  regiet  that  I  am  compelled  to  dissent  from 
the  opinion  of  the  innjority  of  the  court  on  all 
the  points  raised  and  decidsd  in  this  case. 
7  Waxx.  U.  S.  Eook  19. 


The  first  question  in  order  is  the  jurisdiction 
of  the  court  to  entertain  this  bill  in  behalf  of 
the  State  of  Texas. 

The  original  jurisdiction  of  this  court  can  be 
invoked  only  by  one  of  the  United  States.  The 
Territories  uave  no  such  right  conferred  on 
them  by  the  Constitution,  nor  have  the  Indian 
tribes  who  are  under  the  protection  of  the  mili- 
tary authorities  of  the  government. 

Is  Texas  one  of  these  United  States?  Or  was 
she  sucn  at  the  time  this  bill  was  filed,  or 
since? 

This  is  to  be  decided  as  a  political  fact,  not 
as  a  legal  fiction.  This  court  is  bound  to  know 
and  notice  the  public  history  of  the  nation. 

If  I  regard  the  truth  of  histoir  for  the  last 
eight  years,  I  cannot  discover  the  State  of  Texas 
as  ohe  of  these  United  States.  I  do  not  think  it 
necessary  to  notice  any  of  the  very  astute  argu- 
ments which  have  been  advanced  by  the  learned 
counsel  in  this  case,  to  find  the  definition  of  a 
State,  when  we  have  the  subject  treated  in  a 
clear  and  common  sense  manner  by  Chief 
Justice  Marshall,  in  the  case  of  Hepburn  v. 
Ellzey,  2  Cranch,  452.  As  the  case  is  short,  I 
hope  to  be  excused  for  a  full  report  of  the 
case,  as  stated  and  decided  by  the  court: 

"The  question,"  says  Marshall,  Ch.  J.,  "is, 
whether  the  plaintiffs,  as  residents  of  the  Dis- 
trict of  Columbia,  can  maintain  an  action  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Virginia.    This  depends  on  the  Act 
of  Congress  describing  the  jurisdiction  of  that 
court;  The  Act  gives  jurisdiction  to  the  circuit 
courts  in  cases  between  a  citizen  of  the  State 
in    which  the  suit  is  brought  and  a  citizen  of 
another  State.    To  support  the  jurisdiction  in 
this  case,  it  must  appear  that  Columbia  is  a 
State.    On  the  part  of  the  plaintiff,  it  has  been 
argued  that  Columbia  is  a  distinct  political  so- 
ciety, and  is,  therefore,  a  'State'  according  to 
the  *definition  of  writers  on  general  law.  [^738 
This  is  true;  but  as  the  Act  of  Congress  obvi- 
ously uses  the  word  'State'  in  reference  to  that 
term  as  used  in  the  Constitution,  it  becouiea 
necessary   to   inquire   whether   Columbia   is   a 
State  in  the  sense  of  that  instrument.    The  re- 
sult of  that  examination  is  a  conviction  that 
the  members  of  the  American  Confederacy  only 
are  the  States  contemplated  in  the  Constitution. 
The  House  of  Representatives  is  to  be  composed 
of  members  chosen  by  the  people  of  the  several 
States,  and  each  State  shall  have  at  least  one 
Representative.      'The    Senate    of   the    United 
States  shall  be  composed  of  two  Senators  from 
each  State.'    Each  state  shall  appoint,  for  the 
election  of  the  Executive,  a  number  of  electors 
equal  to  its  whole  number  of  Senators  and  Rep- 
resentatives.   These  clauses  show  that  the  word 
*State'  is  used  in  the  Constitution  as  designat- 
ing a  member  of  the  Union,  and  excludes  from 
the   term  the  signification  attached  to  it  by 
writers  on  the  law  of  nations." 

Now,  we  have'  here  a  clear  and  well  defined 
test  by  which  we  may  arrive  at  a  conclusion 
with  regard  to  the  questions  of  fact  now  to 
be  decided. 

Is  Texas  a  State,  liow  represented  by  mem- 
bers chosen  by  the  people  of  that  State  and  re- 
ceived on  the  fioor  of  Congress?  Has  she  two 
Senators  to  represent  her  as  a  State  in  tlie 
Senate  of  the  United  States?  Has  h«r  voice 
oeen  heard  in  the  ^.ate  election  of  President? 
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Is  she  not  now  held  and  governed  as  a  con- 
quered province  by  military  force?  The  Act 
of  Congress  of  ifarch  28th,  18G7,  declares 
Texas  to  be  a  "Rebel  State,"  and  provides  for 
its  government  until  a  legal  and  republican 
State  Government  could  be  legally  established. 
It  constituted  Louisiana  and  Texas  the  5th 
military  district,  and  made  it  subject,  not  to 
the  civil  authority,  but  to  the  "military  author- 
ities of  the  United  States." 

It  is  true  that  no  organized  rebellion  now 
exists  there,  and  the  courts  of  the  United  States 
now  exercise  jurisdiction  over  the  people  of  that 
province.  But  this  is  no  test  of  the  Staters  be- 
ing in  the  Union;  Dakota  is  no  State,  and  yet 
the  courts  of  the  United  States  administer 
justice  there  as  they  do  in  Texas.  The  Indian 
tribes,  who  are  governed  by  military  force,  can- 
not claim  to  be  States  of  the  Union.  Wherein 
does  the  condition  of  Texas  differ  from  theirs  T 
739*]  Now,  by  assuming  or  admitting  as  a 
fact  the  present  status  of  Texas  as  a  State  not 
in  the  Union  politically,  I  beg  leave  to  protest 
against  any  charge  of  inconsistency  as  to  judi- 
cial opinions  heretofore  expressed  as  a  member 
of  this  court,  or  silently  assented  to.  I  do  not 
consider  myself  bound  to  express  any  opinion 
judicially  as  to  the  constitutional  right  of 
Texas  to  exercise  the  rights  and  privileges  of  a 
State  of  this  Union,  or  the  power  of  Congress  to 
govern  her  a  conquered  province,  to  subject 
her  to  military  domination,  and  keep  her  in 
pupilage.  I  can  only  submit  to  the  fact  as  de- 
cided by  the  political  position  of  the  govern- 
ment; and  I  am  not  disposed  to  join  in  any 
essay  to  prove  Texas  to  be  a  State  of  the  Union, 
when  Congress  have  decided  that  she  is  not.  It 
is  a  question  of  fact,  I  repeat,  and  of  fact  only. 
Politically,  Texas  is  not  a  State  in  this  Union. 
Whether  rightfully  out  of  it  or  not  is  a  ques- 
tion not  before  the  court. 

But  conceding  the  fact  to  be  as  judicially 
assumed  by  my  brethren,  the  next  question  is, 
whether  she  has  a  right  to  repudiate  her  con- 
tracts. Before  proceeding  to  answer  this  ques- 
tion, we  must  notice  a  fact  in  this  case  that 
was  forgotten  in  the  argument.  I  mean  that 
the  United  States  are  no  party  to  this  suit,  and 
refusing  to  pay  the  bonds  because  the  money 
paid  would  be  used  to  advance  the  interests  of 
the  rebellion.  It  is  a  matter  of  utter  insignifi- 
cance to  the  Government  of  the  United  States 
to  whom  she  makes  the  payment  of  these  bonds. 
They  are  payable  to  the  bearer.  The  govern- 
ment is  not  bound  to  inquire  into  the  bona  fides 
of  the  holder,  nor  whether  the  State  of  Texas 
has  parted  with  the  bonds  wisely  or  foolishly. 
And  although  by  the  Reconstruction  Acts  she 
is  required  to  repudiate  all  debts  contracted 
for  the  purposes  of  the  rebellion,  this  does  not 
annul  all  Acts  of  the  State  Government  during 
the  Rebellion,  or  contracts  for  other  purposes, 
nor  authorize  the  State  to  repudiate  them. 

Now,  whether  we  assume  the  State  of  Texas 
to  be  judicially  in  the  Union  (though  actually 
out  of  it)  or  not,  it  will  not  alter  the  case.  The 
contest  now  is  between  the  State  of  Texas  and 
her  own  citizens.  She  seeks  to  annul  a  con- 
740*]  tract  *with  the  respondents,  based  on  the 
allegation  that  there  was  no  authority  in  Texas 
competent  to  enter  into  an  agreement  during 
the  rebellion.  Having  relied  upon  one  fiction, 
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namely:  that  she  is  a  State  in  the  Union,  she 
now  relies  upon  a  second  one,  which  she  wishes 
this  court  to  adopt,  that  she  was  not  a  State 
at  all  during  the  five  years  that  she  was  in 
rebellion.  She  now  sets  up  the  plea  of  insanity 
and  asks  the  court  to  treat  all  her  Acts,  made 
during  the  disease,  as  void. 

We  have  had  some  very  astute  logic  to  prove 
that  judicially  she  was  not  a  State  at  all,  al- 
though governed  by  her  own  Legislature  and 
Executive  as  "a  distinct  political  body." 

The  Ordinance  of  Secession  was  adopted  by 
the  Convention  on  the  18th  of  February,  1861; 
submitted  to  a  vote  of  the  people,  and  ratified 
by  an  overwhelming  majority.  I  admit  that 
this  was  a  very  ill-advised  measure.  Still  it 
was  the  sovereign  act  of  a  sovereign  State,  and 
the  verdict  on  the  trial  of  this  question,  **by 
battle"  (Prize  Cases,  2  Black,  673,  17  L.  ed\ 
478),  as  to  her  right  to  secede,  has  been 
against  her.  But  that  verdict  did  not  settle  any 
question  not  involved  in  the  case.  It  did  not 
settle  the  question  of  her  right  to  plead  insanity 
and  set  aside  all  her  contracts,  made  during 
the  pending  of  the  trial,  with  her  own  citizens, 
for  food,  clothing  or  medicines.  The  same  "or- 
ganized political  body,"  exercising  the  sovereign 
power  of  the  State,  which  required  the  indorse- 
ment of  these  bonds  by  the  governor,  also 
passed  the  laws  authorizing  the  disposal  of 
them  without  such  indorsement.  She  cannot, 
like  the  chameleon,  assume  the  color  of  the  ob- 
ject to  which  she  adheres,  and  ask  this  court  to 
involve  itself  in  the  contradictory  positions, 
that  she  is  a  State  in  the  Union  and  was  never 
out  of  it,  and  yet  not  a  State  at  all  for  four 
years,  during  which  she  acted  and  claims  to 
be  "an  organized  political  body,"  exercising  aJl 
the  powers  and  functions  of  the  independent 
sovereign  State.  Whether  a  State  de  facto  or 
de  jure,  she  is  estopped  from  denying  her 
identity  in  disputes  with  her  own  citizens.  If 
they  have  not  fulfilled  their  *contract,  she  [•741 
can  nave  her  legal  remedy  for  the  breach  of  it 
in  her  own  courts. 

But  the  case  of  Hardenberg  differs  from  that 
of  the  other  defendants.  He  purchased  the 
bonds  in  open  market,  bona  fide,  and  for  a  full 
consideration.  Now,  it  is  to  be  observed  that 
these  bonds  are  payable  to  bearer,  and  that  this 
court  is  appealed  to  as  a  court  of  equity.  The 
argument  to  justify  a  decree  in  favor  of  the 
Commonwealth  of  Texas  as  against  Harden- 
berg is  simply  this:  these  bonds,  though  paya- 
ble to  bearer,  are  redeemable  fourteen  years 
from  date.  The  government  has  exercised  her 
privilege  of  paying  the  interest  for  a  term 
without  redeeming  the  principal,  which  gives 
an  additional  value  to  the  bonds.  Ergo,  the 
bonds  are  dishonored.  Ergo,  the  former  owner 
has  a  right  to  resume  the  possession  of  them, 
and  reclaim  them  from  a  bona  fide  owner  by  a 
decree  of  a  court  of  equity. 

This  is  the  legal  ar^ment^  when  put  in  the 
form  of  a  logical  sorites,  by  which  Texas  in- 
vokes our  aid  to  assist  her  in  the  perpetration 
of  this  great  wrong. 

A  court  of  chancery  is  said  to  be  a  court  of 
conscience;  and,  however  astute  may  be  the 
arg^ument  introduced  to  defend  this  decree,  I 
can  only  say  that  neither  my  reason  nor  my 
conscience  can  give  assent  to  it. 
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Of  course  I  am  Justly  convicted  by  my 
brethren  cf  an  erroneous  use  of  both,  but  I 
hope  I  may  say  without  offense,  that  I  am  not 
convinced  of  it. 

Mr.  Justice  Swajme  delivered  the  following 
opinion : 

I  concur  with  my  brother  Grier  as  to  the  in- 
capacity of  tiie  State  of  Texas,  in  her  present 
condition,  to  maintain  an  original  suit  in  this 
court,  llie  question,  in  my  judgment,  is  one 
in  relation  to  which  this  court  is  bound  bv  the 
action  of  the  Legislative  Department  of  the 
Government. 

Upon  the  merits  of  the  case,  I  agree  with  the 
majority  of  my  brethren. 

1  am  authorized  to  say  that  my  brother 
Miller  unites  with  me  in  these  views. 

Decree. 

It  is  adjudged,  ordered  and  decreed,  as  fol- 
lows: 

That  the  objection  interposed  by  way  of  plea, 
and  the  answer  of  defendants  to  the  authority 
742*]  of  the  solicitors  of  *the  complainant,  to 
institute  this  suit,  and  to  the  right  of  complain- 
ant as  one  of  the  States  of  the  National  Union 
to  bring  a  bill  of  complaint  in  this  court,  be, 
and  the  same  is  hereby  overruled. 

That  the  contract  bearing  date  the  12th 
January,  1865,  purporting  to  have  been  exe- 
cuted between  the  Military  Board  of  the  State 
of  Texas  and  Geo.  W.  White  and  John  Chiles, 
and  signed  by  said  White  apd  Chiles  and  by 
P.  Murrah,  J.  S.  Hoi  man,  and  N.  B.  Pearce, 
members  of  the  said  Military  Board,  and  which 
said  contract  is  set  forth  as  exhibit  "A''  to  the 
complainant's  bill  of  complaint,  is  null,  void  and 
of  no  effect,  and  that  the  said  White  and  Chiles, 
their  agents  and  attorneys,  and  all  others 
claiming  to  act  in  their  behalf,  be  perpetually 
enjoined  from  asserting  any  right  or  claim  un- 
der the  same;  and  that  the  complainant  is  enti- 
tled to  recover  and  receive  the  bonds  and  cou- 
pons mentioned  in  said  contract  as  having  been 
transferred  or  sold  to  the  said  White  and  Chiles, 
which,  at  the  several  times  of  service  of  process 
in  this  suit,  were  in  the  possession  or  under  tne 
control  of  the  defendants  respectively,  and  any 
proceeds  thereof,  which  have  come  into  such 
possession  or  control,  with  notice  of  the  equity 
of  the  complainants. 

That  George  W.  White,  John  Chiles,  John  A. 
Hardenberg,  Weston  F.  Birch,  Byron  Murray, 
Jr.,  George  W.  Stewart,  and  Charles  P.  Shaw, 
and  each  of  them,  be  hereby  perpetually  en- 
joined from  setting  up  r,ny  claim  or  title  to 
any  of  the  bonds  and  coupons  attached,  which 
are  described  in  the  first  article  of  said  contract, 
filed  as  exhibit  "A''  to  the  bill  of  complaint,  and 
that  the  above  complainant  is  entitled  to  resti- 
tution of  such  of  the  bonds  and  coupons  and 
prooeedi  as  have  come  into  the  possession  or 
control  of  the  said  defendants  respectively  and 
aa  aforesaid. 

And  the  court  proceeding  to  determine  upon 
the  pleadings  and  proofs  in  the  cause,  for  which 
and  how  many  of  said  bonds  the  said  defend- 
ants are  respectively  accountable  to  the  com- 
plainants to  make  restitution  thereof,  or  make 
good  the  proceeds  thereof «  doth  order,  adjuuge 
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and  decree,  that  the  defendants,  Weston  F. 
Birch,  and  B^'ron  Murray,  Jr.,  are  so  accounta- 
ble to  the  coniplainant  for  and  in  respect  of 
eight  of  said  united  States  Texas  indemnity 
bonds,  numbered  from  4916  to  4923,  inclusive, 
with  coupons  , attached;  and  the  defendant, 
George  W.  Stewart,  is  so  accountable  to  the 
complainant  for  and  in  respect  of  four  other  of 
said  United  States  Texas  indemnity  bonds,  4230, 
4231,  4235  and  4236,  with  coupons  attached ;  and 
accordingly  it  was  ordered  and  adjudged  and 
decreed  that  the  said  defendants,  Birch  and 
Murray,  do  forthwith  surrender  and  deliver  to 
the  complainants  the  said  bonds  numbered  from 
4916  to  4923,  inclusive,  with  coupons  attached, 
and  for  that  purpose  shall  make  all  necessary 
and  proper  transfers  and  assignments,  and  exe- 
cute all  necessary  instruments  and  powers,  and 
that  payment  of  said  bonds  or  any  of  them  by 
the  Secretary  of  the  Treasury  to  the  said  com- 
plainant shall  be  an  acquittance  of  said  Birch 
and  Murray  to  that  extent  under  this  decree, 
and  for  such  payment  this  decree  shall  be  suffi- 
cient warrant  to  the  said  Secretary. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  defendant  George  W.  Stew- 
art, do  forthwith  surrender  and  deliver  to  the 
complainant  the  said  bonds,  numbered  4230, 
4231,  4235  and  4236,  with  coupons  attached,  and 
for  that  purpose  shall  make  all  necessary  and 
proper  transfers  and  assignments  and  execute 
all  necessary  instruments  and  powers,  and  that 
payment  of  said  bonds  or  any  of  them  by  the 
Secretary  of  the  Treasury  to  the  said  complain- 
ant shall  be  an  acquittance  of  said  defendant, 
Stewart,  to  that  extent  under  this  decree,  and 
for  such  payment.  This  decree  shall  bo  sulH- 
cient  warrant  to  the  said  Secretary. 

And  it  appearing  upon  the  pleadings  and 
proofs  in  this  cause,  that  before  the  filing  of 
the  bill  in  this  cause,  said  defendants,  Weston 
F.  Birch  and  Byron  Murray,  Jr.,  had  received 
and  collected  from  the  United  States  the 
full  amount  of  four  others  of  said  United  States 
Texas  indemnity  bonds,  numbered  4897,  4808, 
4014  and  4915;  and  that  the  defendant,  John 
A.  Hardenberg,  before  the  commencement  of 
this  suit,  deposited  thirty-four  of  said  United 
States  Texas  indemnity  bonds,  numbered  4777, 
and  from  4237  to  4248,  inclusive,  and  from  4930 
to  4947,  inclusive,  and  for  4232  to  4234,  in- 
clusive In  the  Department  of  the  Treasury  of 
the  United  States,  according  to  their  tenor,  of 
which  bonds  the  said  Hardenberg  claims  to  have 
received  payment  *from  the  Secretary  of  [*743 
the  Treasury  before  the  service  of  process  on 
him  in  this  suit,  in  respect  to  which  payment, 
and  the  effect  thereof,  the  counsel  for  the  said 
Birch  and  Murray,  and  for  the  said  Harden- 
berg, respectively,  desiring  to  be  heard,  it  is 
ordered  t^at  time  for  said  hearing  be  given  to 
said  parties  on  the  first  Friday  of  October 
next,  or  some  convenient  day  thereafter. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  complainant  and  the  defendants, 
respectively,  be  at  liberty  to  apply  to  the  court 
at  the  foot  of  this  decree  for  further  direction 
in  respect  to  the  execution  of  the  same,  if  they 
shall  be  so  advised. 

And  it  is  further  ordered,  that  the  complain- 
ant shall  recover  from  the  defendants  its  costs, 
to  be  taxed  by  the  clerk  ol  this  court. 
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H.  F.  HALL  and  B.  L.  Mann,  PlfTs.  in  Err., 

V. 

GEORGE   COPPELL. 

(See  S.  C.  7  Wall.  642-659.) 

Contract  by  British  Consul,  to  protect  cotton  of 
insurgents,  is  void— consular  certiiicates,  nul- 
lities— waiver  by  defendant. 

Contract  by  British  Consul  at  New  Orleana 
made  <iurmg  ttie  late  civil  war,  to  cause  cotton  lO 
l>e  protecleJ  and  transportcJ  from  places  within 
the  Insurgent  lines  to  New  Orleans,  is  void. 

Consular  certificates,  that  the  cotton  which 
thej  covered  respectively  was  the  property  of  a 
British  subject,  were  nullities. 

Consent  of  the  defendant  to  waive  the  objection 
If  tainted  with  the  vice  of  the  original  contract  and 
▼old  for  the  same  reasons. 

[No.   63.] 

Argued  Apr.  1,  1869.         Decided  Apr.  12,  1869. 

IN  EBBOR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  petition  in  this  case  was  filed  in  the  court 
below  by  the  defendant  in  error,  to  obtain  cer^ 
tain  bales  of  cotton  alleged  to  be  due  him  upon 
a  contract.  Judgment  having  been  given  in 
that  court  for  the  petitioner,  the  respondent 
sued  out  this  writ  of  error: 

The  case  is  fully  stated  by  the  court: 

Messrs.  Wm.  M.  Evarts  and  J.  Hnbley  Ash- 
toSy  for  plaintiflfs  in  error: 

The  ruling  of  the  oourt,  as  stated  in  the  bill 
of  exceptions,  exhibits  a  total  misapprehension 
of  the  character,  foundation  and  policy  of  the 
rule  ex  turpi  causa  non  oritur  actio. 

Every  contract  stipulating  for  the  perform- 
ance of  an  illegal  act  or  founded  upon  an  illegal 
consideration,  is  rendered  void  by  the  power, 
and  to  coii£crve  the  policy  of  the  law;  and  this 
altogether  independently  of  the  will  or  wish  of 
the  parties  concerned.  An  English  judge  de- 
clared: "You  shall  not  stipulate  for  iniquity." 

Lord  Mansfield  said  that  "It  is  not  for  the 
sake  of  a  uefendant  that  the  objection  is  ever 
allowed,  that  a  contract  is  immoral  or  illegal, 
but  it  is  founded  on  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of»  con- 
trary to  the  real  justice  of  the  case." 

The  defendant  was  not  able,  by  any  act  of 
his,  to  give  validity  and  vitality  to  a  contract 
which  the  law  pronounced  void  and  without 
legal  obligation;  and  the  court  should  so  have 
instructed  the  jury.     Craig  v.  Missouri,  4  Pet 

43C. 

But  upon  the  pleadings  of  the  defendant, 
which  deny  the  plaintiff's  cause  of  action  and 
require  its  proof,  and  decide,  as  a  further  de- 
fense, to  set  up  recoupment  or  reconvention,  in 
case  the  plaintiffs'  cause  of  action  should  be 
made  out,  it  is  absurd  to  impute  to  this  second 
defense  the  effect  of  a  waiver  of  the  first. 
The  court,  in  effect,  instructed  the  jury: 
1.  That  a  British  subject,  domiciled  at  New 
Orleans,  could  make  a  valid  contract  during  the 
war  with  a  citizen  of  the  United  States,  by 
which  such  British  subject  should  agree  to 
cover  and  protect  with  his  neutral  British 
name,  cotton  situated  in  a  hostile  country  with- 
in the  rebel  lines ;  and, 

NoTfi. — What  contracts  nre  void  as  af^iinst  pub- 
lic policv.  or  as  lllej;al :  illepal  consideration, 
when  a  defense :  aKreement  not  to  bid ;  for  lobby 
services;  for  oonllngent  fees:  to  prevent  compe- 
tition— see  note  to  Uartle  v.  Nutt,  7  L.  ed.  U.  S. 
82:i. 
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2.  That  a  contract  between  such  citizen  and 
a  British  Consul  at  New  Orleans,  by  which  the 
latter  agreed  to  issue  false  certificates  that  such 
cotton  was  British  property,  with  a  view  to  its 
protection  within  the  rebel  lines,  was  a  valid 
contract,  enforceable  in  a  court  of  the  United 
States  by  that  British  Consul. 

We  should  suppose  no  one  would  have  the 
hardihood  to  doubt  that  such  a  contract  was 
absolutely  void  as  against  public  policy,  and  as 
in  contravention  of  the  belligerent  rights  of  the 
United  States.  Patton  v.  Nicholson,  3  Wheat. 
204. 

Nor  do  we  believe  that  this  court  will  toler- 
ate for  one  moment  the  monstrous  doctrine  that 
the  issuing,  by  a  British  Consul  residing  with- 
in our  jurisdiction,  of  false  and  fraudulent  pa- 
pers, asserting  tliat  property  in  the  enemy  coun- 
try belonged  to  British  subjects,  is  a  considera- 
tion which  will  sustain  a  contract  between  a 
Consul   and   a   citizen   of   the   United    States. 

Bartle  v.  Coleman,  4  Pet.  187. 

1.  The  principal  prayer  for  instructions  con- 
tained in  this  bill  of  exceptions  was:  that  the 
military  orders  therein  mentioned  did  not  au- 
thorize the  contract  sued  on;  and  no  officer  of 
the  government,  save  the  President,  had  any 
authority  to  permit  such  intercourse  to  be  car> 
ried  on  by  the  plaintiff;  and  therefore,  no  au- 
thority, except  that  of  the  President,  could  take 
from  such  a  contract  as  this  the  stain  of  dis- 
ability. 

The  Reform,  3  Wall.  632,  18  L.  ed.  110;  The 
Sea  Lion,  5  Wall.  647,  18  L.  ed.  622;  The 
Ouachita  Cotton,  6  Wall.  621,  18  L.  ed.  935. 

Tlie  contract  being  thus  in  contravention  of 
the  laws  of  war  and  the  municipal  laws  of  the 
country,  no  rights  accrued  to  tne  plaintiflT  by 
or  under  it  and  no  action  was  sustainable 
against  the  defendants  or  either  of  them,  to 
enforce  it. 

Armstrong  v.  Toler,  11  Wheat  258;  Kennett 
V.  Chambers,  14  How.  38;  Patton  v.  Nicholson, 
3  Wheat.  204. 

This  should  have  been  the  instruction  of  the 
court  to  the  jury. 

It  is  plain  upon  the  face  of  the  contract,  that 
payment  by  the  plaintiff  to  the  defendant.  Hall, 
at  Areola,  of  the  amount  of  the  interest  of  the 
latter  in  the  cotton  under  the  contract,  was  in- 
tended to  be  a  condition  precedent  to  the  ac- 
cruing of  the  defendant's  liability  to  deliver 
the  cotton  to  the  plaintiff.  The  paper  provides 
that  "George  Coppell  will  pay  the  said  H.  F. 
Hall,  or  cause  to  be  paid  to  him  at  Areola,  a 
sum  or  sums  approximating  his  interest,  as  the 
cotton  is  removed." 

The  law  is  well  settled,  that  in  the  case  of  a 
condition  precedent,  the  plaintiff  must  aver 
and  prove  either  his  performance  of  such  con- 
dition, or  nn  offer  to  perform  it,  which  the  de- 
fendant rejected ;  and  in  the  case  of  concurrent 
considerations,  that  is,  where  the  acts  to  be  done 
by  each  party  are  to  occur  at  the  same  period, 
neither  party  can  sue  on  the  contract  without 
showing  that  he  was  ready  and  willing  to  per- 
form his  part  thereof,  or  a  discharge  of  such 
performance  by  the  other  party.  And  where 
there  has  been  such  discharge,  the  plaintiff 
must  show  notice  to  the  other  side,  of  his  readi- 
ness and  willingness  to  perform  the  contract. 

Doogood  V.  Hose,  0  C.  B.  132;  Smith  ▼. 
Lewis,  26  Conn.  110. 
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Messrs.  Thomas  J.  Dnrant,  J.  P.  Sullivan, 
Hughes,  Denver  and  Peck,  for  defendant  in 
error: 

The  plaintiffs  in  error  had,  by  their  reoon- 
ventional  demand,  taken  the  position  of  plain- 
tiffs in  the  suit  and  invoked  the  vigor  of  the 
contract,  and  claimed  $70,000  as  damages  for 
its  alleged  violation.  Both  parties,  therefore, 
stood  before  the  court  under  the  contract,  and 
the  plaintiffs  in  error,  by  taking  that  attitude, 
had  waived  their  exception  on  the  ground  of 
alleged  illegalitv. 

1  Story,  Eq.  Jur.  |  296;  Batty  v.  Chester,  6 
Beav.  103. 

It  is  submitted,  if  this  charge  is  maintained, 
that  it  disposes  of  any  question  of  alleged  il- 
legality presented  in  the  other  bills  of  excep- 
tions. 

The  re<]uest  to  charge  contained  in  the  7th 
and  8th  bills  of  exception,  presents  the  question 
whether  the  defendant  in  error  could,  as  British 
Consul,  by  direct  communication  with  the 
enemies,  protect  the  cotton  in  question;  and, 
il«o,  whether  he  could,  without  such  communi- 
cation, protect  the  cotton. 

First,  had  he  the  riffht,  as  a  member  of  the 
eonim unity  of  New  pneans,  to  enter  into  tnis 
eontract? 

We  take  it  to  be  settled  beyond  controversy, 
that  two  members  of  the  same  community  may 
make  any  transfer  of  personal  property  within 
the  enemy's  lines,  not  based  upon  nor  looking 
communication  with  the  enemy. 

Second,  had  the  defendant  in  error,  as  British 
Consul  or  British  subject,  tLe  right  to  enter 
into  this  contract? 

It  must  be  ob8er\'ed  here,  as  in  the  other 
branch  of  this  question,  that  communication 
with  the  enemy  is,  by  the  express  terms  in 
which  the  court  charged,  laid  out  of  the  ques- 
tion, as  being  negatived  by  the  evidence,  as  well 
as  by  the  presumption  of  law  which  presumes 
the  protection  to  be  legal  when  it  was  legally 

rsible.  The  military  occupation  of  the  region 
which  this  cotton  was  situated,  frequently 
and  rapidly  changed,  so  that  communicatiuii 
with  persons  in  charge  of  the  cotton  would  be 
strictly  lawful  at  one  time,  and  the  effect  of 
that  communication  might  be,  at  another  time, 
to  prevent  the  destruction  of  the  cotton  by  the 
enemy's  forces. 

The  restraints  upon  the  defendant  in  error,  as 
British  subject  or  Consul,  were  even  less  than 
those  springing  from  those  of  his  domicil,  i.  e., 
viewed  as  a  member  of  the  community  of  New 
Orleans;  for  the  announced  attitude  of  his  gov- 
ernment in  the  Proclamation  of  Her  Majesty 
of  May  31,  1861  tLaw.  Wheat.  Int.  Law,  608), 
had  not  in  the  least  added  to  the  duties  of  neu- 
trals, nor  imposed  any  additional  restraints 
upon  her  subjects.  One  of  the  rights  of  neu- 
trals is  freedom  to  trade  with  the  respective 
belligerents  in  articles  not  contraband,  and 
with  places  not  under  blockade. 

1  Pars.  Mar.  Ins.  127;  Bell  v.  Reid,  1  M.  & 
6.  726. 

The  question  presented  in  this  bill  of  excep- 
tions is,  whether,  when  a  party  has  actively 
violated  a  contract,  he  must  be  put  in  mora  by 
an  actual  demand  of  the  other  party,  before  he 
can  bring  his  suit  to  enforce  the  contract  or  to 
recover  damages.  So  correct  is  the  charge  of 
the  courty  that  we  shall  simply  give  the  oliarge 
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and  refer  to  an  article  of  the  Civil  Code  of 
Louisiana.  The  charge  was  in  these  words; 
'4t  is  necessary  that  a  party  desiring  to  be  re- 
leased from  a  contract  should  put  the  other 
party  in  delay.  But  there  is  no  evidence  in  the 
case  that  the  defendants  (plaintiffs  in  error) 
ever  made  a  demand  upon  the  plaintiff  (de- 
fendant in  error),  to  carry  out  the  contract  at 
any  specified  time.  Indeed  it  ap^jears  that  both 
parties  were  waiting  for  the  time  to  arrive 
when  it  could  be  most  securely  done.  Further, 
it  appears  that  the  first  notice  plaintiff  (de- 
fendant in  error)  had  of  an  intention  to  put 
Aside  the  contract,  was  the  act  of  the  defend- 
ants (plaintiffs  in  error),  in  bringing  in  and 
selling  a  portion  of  the  cotton  embraced  in  the 
contract,  contranr  to  its  provisions. 
Civ.  Code  of  La.  art.  1926,  provides: 
"Where  there  is  an  active  violation  of  the 
contract  .  .  .  the  creditor  is  under  no  ob- 
ligation to  put  the  debtor  in  default,  in  order 
to  entitle  him  to  his  action."  The  ruling  of 
the  court  here,  then,  was  manifestly  correct. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

It  appears  from  the  record  that  this  action 
was  founded  *upon  a  contract  entered  [*549 
into  on  the  14th  of  September,  1863,  between 
Hall,  one  of  the  plaintiffs  in  error,  and  Cop- 
pell,  the  defendant  in  error.  It  was  agreed 
that  Hall  should  furnish  Coppell  1,160  bales  of 
cotton — 789  bales  at  B.  L.  Mann's  place,  about 
one  mile  from  Areola  station  on  the  Jackson 
Railroad,  47  bales  at  Oilman's,  near  Tangepa- 
how,  and  the  residue  \n  the  Parish  of  St. 
Helena,  East  Feliciana,  aiid  in  Williamson  and 
Amity  Counties,  Mississippi.  Coppell  agreed 
to  cause  the  cotton  to  be  '^protected"  and  trans- 
ported to  New  Orleans,  and  disposed  of  to  the 
best  advantage,  paying  to  Hall  the  actual  cost 
of  the  cotton  and  two  thirds  of  the  net  profits, 
"after  deducting  freights,  taxes,  etc.,"  without 
commissions,  retaining  one  third  of  the  profits 
as  his  compensation.  It  was  further  agreed, 
that  if  any  of  the  cotton  should  be  stolen, 
burned,  or  otherwise  destroyed.  Hall  should  be 
exonerated  to  that  extent;  and  that  Coppell 
should  pay  Hall,  or  cause  him  to  be  paid  at 
Areola,  sums  approximating  to  the  value  of 
his  interest,  as  the  cotton  was  removed;  such 
sums  to  be  indorsed  on  the  notes  given  by  Cop- 
pell to  Hall;  one  for  $318,350,  and  the  ether 
for  $57,000,  both  bearing  even  date  with  the 
contract. 

Coppell  was  the  plaintiff  in  the  court  below. 
His  petition  avers:  that  he  is  a  subject  of 
Qreat  Britain,  and  a  resident  in  that  kin^om ; 
that  Hall,  the  plaintiff  in  error,  resides  in  the 
City  of  New  Orleans,  and  Mann,  the  other 
plaintiff  in  error,  at  Areola  Station,  in  Louis- 
iana; that  Hall  and  Mann  delivered  to  him 
1,189  bales  of  cotton,  of  which  789  bales  were  on 
the  plantation  of  Mann,  at  Areola,  and  the  re- 
mainder at  various  other  places  mentioned  in 
a  schedule  annexed  to  the  petition;  that  he 
caused  the  789  bales  to  be  branded  with  his 
initials  and  his  private  mark,  that  he  had  ap- 
pointed Mann  his  agent  to  take  charge  of  the 
cotton  in  his  name  and  for  his  benefit,  and  that 
Mann  acted  as  his  agent  accordingly;  that, 
by  reason  of  the  war,  he  was  unable  to  bring 
the  cotton  to  market*  but  that  he  had  expended 
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large  puins  and  irmch  time  nnd  lal)or  In  "pro- 
tecting" it;  that,  at  the  time  of  entering  into 
the  contract,  he  executed  the  two  notes  men- 
tioned, which  were  to  be  held  by  Hall  as 
550*]  •security  for  the  proceeds  of  the  cotton, 
and  th.it  these  notes  were  still  in  the  posses- 
sion of  Hall ;  that  he  was  then  able  and  desir- 
ous to  bring  the  cotton  to  New  Orleans  for  sale, 
and  had  made  a  demand  for  it  on  Hall  and 
Mann,  but  that  they  had  neglected  and  refused 
to  deliver  it,  to  his  damage  in  the  sum  of 
$50,000. 

He  subsequently  filed  an  amended  petition,  in 
which  he  sets  forth:  that  the  contract  between 
himself  and  Hall  was  entered  into  by  the  per- 
mission of  the  Major-General  commanding  the 
Department  of  the  Gulf,  expressed  in  general 
orders — Goppell  being  then  engaged  in  business 
in  New  Orleans,  and  Hall  living  in  that  city; 
that  the  notes,  mentioned  in  the  contract,  are 
held  by  Hall  and  Mann,  or  have  been  trans- 
ferred by  them  to  other  parties;  that»  on  the 
14th  of  September,  1863,  Mann  sold  and  de- 
Uvered  to  Hall  1,100  bales  of  cotton,  then  on 
the  plantation  of  Mann;  and  that  Hall,  in  paxt 
execution  of  his  contract,  designated  and  trans- 
ferred this  cotton  to  Coppell;  that  Coppell 
"protected"  the  cotton,  and  that  Mann  con- 
tinued to  hold  it  in  trust  for  him  and  Hall,  un- 
til the  Confederate  armies,  under  the  command 
of  General  Richard  B.  Taylor,  surrendered  to 
the  forces  of  the  United  States,  when  Mann  and 
Hall,  colluding  to  defeat  the  trust,  refused  to 
allow  Coppell  to  bring  the  cotton  to  New  Or- 
leans, according  to  the  contract;  that  this  cot- 
ton is  the  same  which  was  sequestered  in  this 
•nit,  and  that  he  is  entitled  to  the  possession  of 
it 

Tha  original  and  supplemental  answers  of 
Hall  and  Mann  set  up  the  following  defenses: 
That  the  ootton  was  situated  in  territory  under 
the  control  of  the  rebel  authorities,  and  that 
the  contract  was  entered  into  there;  that  the 
object  of  the  contract  was  the  protection  of  the 
cotton  within  the  rebel  lines,  1^  Coppell,  as  the 
British  Consul,  and  its  transportation  to  New 
Orleans  during  the  war  then  raging;  that  the 
contract  was  thus  in  violation  of  the  law  of  the 
United  States ;  of  the  neutral  obligations  of  the 
plaintiff,  as  British  Consul  and  a  resident  of 
the  United  States;  and  of  publio  policy;  and 
was  null  and  void;  that  the  plaintiff  lost  all 
right  and  interest  in  the  contract  by  leavinff 
55Z*]  Louisiana  before  the  ^restoration  of 
peace  and  that  the  defendants  were  thereby  re- 
leased from  all  liability  upon  the  contract; 
that,  if  the  contract  should  be  &eld  valid,  the 
defendants  claimed  damages,  by  way  of  recon- 
vention, for  breach  of  the  contract  by  the  plain- 
tiff, in  neglecting  to  remove  the  cotton  to  New 
Orleans,  and  to  sell  it  as  he  had  agreed  to. 

In  reply  to  the  reconventional  demand,  the 
plaintiff  replied  that  he  was  the  Consul  of 
Her  British  Majesty;  that  he  did  protect  the 
cotton  from  all  seizures  which  his  agreement 
included;  and  that,  as  soon  as  the  military 
situation  permitted,  he  was  ready  and  willing 
to  perform  nil  the  stipulations  of  his  agreement, 
ana  tendered  the  necessary  means  for  the  trans- 
portation of  the  cotton  to  New  Orleans;  which 
tender  the  defendants  declined. 

Upon  this  state  of  the  pleadings  the  cause 
prooccdcd  to  trial.    The  parol  evidence  is  not  as 
fuWy  set  out  aa  should  have  been  done;  but  tha  I 
rf<ri  trolling  facts  SDlEiciently  appear.  * 


The  plaintiff  gave  in  evidence  the  militaiy 
orders  of  the  department  commander  of  the  7« 
of  March,  and  the  3d  of  September,  1863.  By 
these  orders  the  trade  of  the  Mississippi,  with- 
in the  Department  of  the  Gulf,  was  permitted, 
subject  to  such  restrictions  only  as  should  bt 
necessary  to  prevent  the  supply  of  provisioni 
and  munitions  of  war  to  the  enemy.  The  pro- 
ducts of  the  country  were  authorized  to  bt 
brought  to  New  Orleans,  and  other  designated 
points  within  the  military  lines  of  the  United 
States,  and  to  be  sold  by  the  proprietors  or 
their  factors  "for  the  legal  currency  of  the 
United  States,  without  restriction  or  confisca- 
tion." New  Orleans  was  then  in  the  military 
possession  of  the  United  States. 

The  cott<m  was  all  within  the  rebel  lines. 
This  state  of  things  continued  until  the  sor- 
render  of  the  rebel  forces  under  General  Taylor. 
Consular  certificates  were  given  by  the  plain- 
tiff each  setting  forth  that  the  cotton  therein 
referred  to  was  "the  property  of  a  British  siib- 
ject- 

In  the  progress  of  the  trial  numeroofl  ezeep- 
tions  were  taken  by  the  defendants.    Some  of 
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them  relate  to  the  rejection  of  testimony; 
residue  to  instructions  given  or  ^refused.  [*^^ 
The  view  which  we  take  of  the  case  rendm  it 
necessai^  to  consider  only  those  which  relate  to 
the  legaliiy  of  the  contract  They  are  the  2d« 
7th,  8th  and  0th.  The  2d,  8th  and  OUi,  taken 
together,  show  that  the  court,  in  instrueting 
the  jury,  substantially  affirmed  the  following 
propositions: 

That  the  demand  for  reconvention,  set  up  bv 
the  defendants,  "cured  any  nulli'^  or  Ulmi- 
ity  in  the  contract,  if  any  existed;  and  that» 
under  the  pleadings,  the  plaintiff  might  recover, 
notwithstandinff  such  illegality." 

That  the  military  ordm,  then  in  foroa,  as- 
thoriced  and  gave  validity  to  the  contract 

That  Hall  and  the  plahitiff  both  residing  in 
New  Orleans,  the  contract  was  valid  under  the 
law  of  natiims. 

It  appears,  by  the  7th  bill  of  ezoeptions,  that 
the  defendants  prayed  the  court  to  instruct  the 
jury  that — if  the  cotton,  referred  to  in  the  con- 
tract, was  at  the  time  of  its  sale  situated  in  ter- 
ritory which  was  under  the  permanent  eontrol 
of  the  Confederate  forces — the  same  was  enemy 
property;  and  that  if  it  was  in  the  con- 
templation of  the  parties  that  the  plaintiff, 
acting  as  British  Consul  at  New  Orleans,  or  as 
a  British  subject,  resident  in  New  Orleans, 
should  extend  British  protection  over  said  cot- 
ton, should  "issue  his  official  certificate  ae 
British  Consul,  that  the  cotton  was  the  prop- 
erty of  a  British  subject,  for  the  protection  of 
the  same  within  lines  occupied  bv  the  enemy 
during  the  war;  and  that  such  protection 
formed  a  part  of  the  consideratiun  of  the  con- 
tract; then  the  contract  was  contrary  to  the 
laws  of  the  United  States,  to  the  law  of  na- 
tions, to  public  policy,  and  to  good  morals,  and 
that  said  contract  was,  therefore,  null  and 
void."  The  court  refused  to  give  this  instroa- 
tion.  The  reason  assigned  for  the  refusal  wma^ 
"that  the  proof  was  that  both  parties  were  resi- 
dents and  domiciled  in  New  Orleans;  and  that 
the  court  could  not  charge  upon  a  supposed 
case  which  did  not  exist" 

It  does  not  appear  to  us  that  this  objecUMi 
to  giving  the  instruction  asked  was  well  taken. 
Onnp^iwff  Mip  fact  that  the  parties  did  both  rs- 
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aide  in  New  Orleans,  tbe  instructions 
SS3*]  *met  exactly  the  exigencies  of  the  case. 
If  the  defendants  were  right  as  to  the  legal 
views  upon  which  they  insisted,  the  instruction 
should  have  been  given.  If  they  were  wrong  in 
those  vievrs,  it  was  properly  refused.  The  point 
thus  presented  will  be  considered  in  connection 
with  those  arising  upon  the  instructions  which 
were  given. 

Consuls  are  approved  and  admitted  by  the 
local  sovereign.  If  guilty  of  illegal  or  improp- 
er conduct,  tne  exequatur  which  has  been  given 
may  be  revoked,  and  they  may  be  punished,  or 
sent  out  of  the  country,  at  the  option  of  the  of- 
fended government.  In  civil  and  criminal  cases, 
they  are  subject  to  the  local  law  in  the  same 
manner  with  other  foreign  residents  owing  a 
temporary  allegiance  to  the  State.  Dana, 
Wheat.  I  249;  1  Kent,  Com.  53.  A  trading 
eonsul,  in  all  that  concerns  his  trade,  is  liable 
in  the  same  way  as  a  native  merchant  2  Phil. 
Int.  Law,  ccli.  The  character  of  consul  does 
Bot  give  any  protection  to  that  of  merchant 
when  they  are  united  in  the  same  person.  The 
Indian  Chief,  3  Rob.  Adm.  27;  Arnold  v.  United 
Ins.  Co.  1  Johns.  Cas.  363. 

By  the  terms  of  the  contract,  Hall  was  to 
*'fumish"  the  cotton  to  Coppell.  It  was  all 
within  the  rebel  lines,  and  was,  therefore,  en- 
emy property.  Coppell  was  to  cause  it  to  be 
'protected."  If  there  could  be  any  doubt  about 
the  meaning  of  this  phrase  as  used  in  the  con- 
tract, it  is  dispelled  by  tbe  conduct  of  Coppell 
in  issuing  the  consular  certificates,  that  the  cot- 
ton which  they  covered  respectively  was  "the 
property  of  a  ISritish  subject."  He  was  to  re- 
ceive the  cotton  in  the  rebel  territory,  to  make 
an  advance  upon  it  there,  to  transport  it  to 
Xew  Orleans^  and  there  to  sell  it  for  the  benefit 
of  the  contracting  parties.  Tbe  contract  was 
one  of  factorage.  Aside  from  the  question  of  il- 
legality, it  is  clear  that  no  title  passed  to  Cop- 
pell. He  was  to  have  and  had  no  share  in  the 
acquisition  of  the  cotton  by  Hall.  His  duties 
vere  to  protect  it;  to  receive  it;  to  advance 
money  upon  it;  to  transport  it;  to  sell  it,  and 
to  account  to  Hall  for  his  share  of  the  proceeds 
554*]  *It  was  doubtless  expected  that  the  in- 
surgent authorities  and  the  insurgent  popula- 
tion would  respect  the  rights  of  the  "British 
subject."  If  the  surging  tide  of  war  should 
•weep  back  the  rebel  arms,  and  the  national 
forces  should  penetrate  to  the  localities  of  the 
cotton,  the  custodian  would  be  ready,  in  every 
instance,  to  produce  the  consular  certificate. 

These  certificates,  even  if  issued  in  good 
faith,  were  nullities,  and  could  give  no  im- 
munity ;  yet  it  might  well  be  hoped  that  the  au- 
thorities of  the  United  States,  instead  of  seiz- 
ing the  cotton  jure  belli  and  disposing  of  it 
according  to  the  Act  relating  to  captured  and 
abandoned  property,  would  ex  gratia  waive 
their  rights,  and  yield  up  the  property  to  the 
ostensible  British  owner,  whose  claim  was  for- 
tified by  such  a  muniment  of  title.  The  par- 
ties intended  to  delude  and  defraud  the  United 
States.  The  means  used  were  the  certificates 
issued  by  the  Consul. 

When  the  contract  was  entered  into,  the  re- 
bellion had  become  a  civil  war  of  large  propor- 
tions. Important  belligerent  rights  were  con- 
ceded to  the  insurgents  by  the  government  of 
the  nation.  The  war,  in  many  of  its  aspects, 
was  conducted  as  if  it  had  been  a  public  one 
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with  a  foreign  enemy.  Priae  Cases,  2  Black, 
687,  17  L.  ed.  483;  Mrs.  Alexander's  Cotton,  2 
Wall.  417,  17  L.  ed.  919;  Mauran  v.  Ins.  Co.  6 
Wall.  1,  18  L.  ed.  836.  When  international 
wars  exist,  all  commerce  between  the  countries 
of  the  belligerents,  unless  permitted,  is  con- 
trary to  public  policy,  and  all  contracts  grow- 
ing out  of  such  commerce  are  illegal.  Such 
wars  are  regarded  not  as  wars  of  the  govern- 
ments only,  but  of  all  the  inhabitants  of  their 
respective  countries.  The  sovereign  may  li- 
cense trade,  but  in  so  far  as  it  is  done,  it  is  a 
suspension  of  war,  and  a  return  to  the  condi- 
tion of  peace.  It  is  said  there  cannot  be,  at 
the  same  time,  war  for  arms  and  peace  for 
commerce.  The  sanction  of  the  sovereign  is  in- 
dispensible  for  trade.  A  state  of  war  ipso  facto 
forbids  it.  The  government  can  only  relax  the 
rigor  of  the  rule.  Dana,  Wheat,  sec.  816;  1 
Kent,  Com.  68;  The  Hoop,  1  Wm.  Rob.  196. 

During  the  late  civil  war  the  subject  was 
regulated  by  'Congress.  The  6th  section  ['555 
of  the  Act  of  July  16th,  1861,  authorized  the 
President  to  proclaim  any  State,  or  part  of  a 
State,  in  a  condition  of  insurrection,  and  it  de- 
clared that  thereupon  all  commercial  inter- 
course between  that  territoiy  and  the  citizens  of 
the  rest  of  the  United  States  should  be  unlaw- 
ful so  long  as  hostilities  should  continue,  and 
that  all  goods  and  merchandise,  coming  from 
such  territory  into  other  parts  of  the  United 
States,  and  all  proceeding  to  such  territory  by 
land  or  water,  and  the  vessel  or  vehicle  convey- 
ing them,  should  be  forfeited.  It  was  enacted 
in  a  proviso  that  the  President  nii^lit  permit 
commercial  intercourse  with  any  part  of  such 
territory  'in  such  articles,  and  for  such  time, 
and  by  such  persons"  as  he  might  deem  proper, 
and  that  ''such  intercourse,  so  far  as  by  him 
licensed,*'  should  be  "carried  on.  only  in  pur- 
suance of  rules  and  regulations  prescribed  by 
the  Secretary  of  the  Treasury." 

On  the  10th  of  August,  1801,  the  President 
issued  a  Proclamation  declaring  tlie  inhabitants 
of  the  rebel  States — including  Louisiana  and 
Mississippi — in  a  state  of  insurrection.  Cer- 
tain local  exceptions,  not  necessary  to  be  stated, 
were  made. 

By  a  proclamation  of  the  31st  of  March,  1363, 
it  was  declared  that  the  inhabitants  of  the  same 
State,  with  certain  local  exceptions,  of  which 
New  Orleans  was  one,  were  in  a  state  of  in- 
surrection, and  that  all  commercial  intercourse, 
not  licensed  according  to  the  Act  before  men- 
tioned, "between  those  States,  the  inhabitants 
thereof,  with  the  exceptions  aforesaid,  and  the 
citizens  of  other  States,"  was  unlawful,  and 
that  all  products,  goods  and  chattels  coming 
from  any  of  the  insurrectionary  States,  "with 
the  exceptions  aforesaid,"  or  proceeding  to 
''any  of  said  States,  with  the  exceptions  afore- 
said, without  the  license  and  permission  of  the 
President  through  the  Secretary  of  the  Treas- 
ury, would,  together  with  the  vessel  or  vehicle 
conveying  the  same,  be  forfeited  to  the  United 
States." 

By  a  circular  from  the  Treasury  Department 
of  the  3d  of  July,  1863,  it  was  declared  to  be 
the  purpose  of  the  department:  "3d,  to  allow 
no  intercourse  at  all  beyond  the  national 
*and  within  the  rebel  lines  of  military  ['556 
occu]^ation;  across  these  lines  there  can  be  no 
intercourse,  except  that  of  a  character  exclu- 
sively military." 
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Amonpat  the  treasury  re^^ilntions  framed  un- 
der the  Act  of  1861,  in  force  when  the  contract 
was  entered  into,  was  the  followoin^: 

**VTT.  Ommercial  intercourse  with  local- 
ities beyond  the  lines  of  militnry  occupation  by 
the  United  States  forces,  is  strictly  prohibited: 
and  no  permit  will  be  granted  for  the  transpor- 
tation of  any  property  to  any  place  under  the 
control  of  insurgents  against  the  United  States. 

The  military  orders  set  forth  in  the  record 
were  unwarranted  and  void.  The  President 
alone  could  license  trsde  with  the  rebel  ter- 
ritory, and  when  thus  licensed,  it  could  be  car- 
ried on  only  in  conformity  to  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury.  The 
subject  was  wholly  beyond  the  sphere  of  the 
power  and  duties  of  the  military  authorities. 
The  Reform,  3  Wall.  632,  18  L.  ed.  110;  The 
Sea  Lion,  5  Wall.  647,  18  L.  ed.  622;  Ouachita 
Cotton,  6  Wall.  521,  18  L.  ed.  935.  These  or- 
ders may  be  laid  out  of  view.  They  can  in  no- 
wise affect  the  case. 

The  stipulations  in  the  contract  as  to  every- 
thing Coppell  was  to  do  in  the  rebel  territory 
was  contrary  to  public  policy,  to  the  law  of  na- 
tions, to  Act  of  Con;rress,  to  the  Proclamation 
of  the  President,  and  to  the  regulations  of  the 
Treasury  Department. 

The  protection  to  be  given,  if  effectual,  might 
have  deprived  the  United  States  of  pecuniary 
means  to  the  extent  of  the  value  of  the  cotton. 
Withholding  from  one  scale  affects  the  result 
as  much  as  putting  into  the  other.  The  ob- 
jection rests  upon  uie  same  principle  as  insur- 
ing enemy  property.  This  is  condemned  by  all 
publicists  who  have  written  upon  the  subject, 
including  as  well  as  the  earliest  as  the  latest. 
Valin  (liv.  3,  tit.  6,  art.  3),  Emerigon  (tom.  1, 
128),  and  Bynkershoek  (2  Juris.  Pub.,  ch.  21), 
are  no  less  emphatic  than  Wheaton  (Dana, 
Wheat  S  317),  and  Phillimore  (V.  3,  109). 
557*]  Such,  also,  is  the  rule  of  **the  common- 
law.  Brandon  v.  Nesbitt,  6  T.  R.  23;  Potts  v. 
Bell,  8  T.  R.  584 ;  Furtado  v.  Rogers,  3  Bos.  & 
P.  101.  Such  contracts  are  not  only  illegal  and 
void,  but  repugnant  to  every  principle  of  public 
policy.  The  law  will  not  permit  the  citizen,  in 
the  perils  of  war,  to  subject  himself  to  such  a 
temptation  to  swerve  from  his  duty  to  his  coun- 
try. In  Bell  V.  Potts,  it  was  held  to  be  illegal 
for  a  British  subject,  in  time  of  war,  without  a 
license,  to  bring,  even  in  a  neutral  ship  from 
an  enemy's  port,  goods  purchased  by  his  agent 
resident  in  the  enemy's  country  after  the  com- 
mencement of  hostilities.  In  Antoine  v.  Mors- 
head,  6  Taunt.  237,  an  alien  in  an  enemy's 
country  during  war,  drew  a  bill  on  a  British 
subject,  resident  in  England,  and,  after  peace, 
sued  for  the  amount  of  the  bill.  The  same  rule 
was  reluctantly  applied  by  Chief  Justice  Qibbs. 
It  was  held  that  the  plaintiff  could  not  recover. 
If  the  course  of  the  transaction  had  been  re- 
versed, the  result  would  have  been  the  same. 
The  same  rule  would  have  been  applied  in  the 
British  courts. 

The  payment  of  money  by  a  subject  of  one 
of  the  beligerents,  in  the  country  of  another 
is  condemned,  and  all  contracts*  and  securities 
looking  to  that  end  are  illegal  and  void.  Oris- 
wold  v.  Waddington,  16  Johns.  459. 

The  adjudications  of  this  court  have  always 
proceeded  upon  the  same  principles. 

In  the  case  of  Brown  v.  U.  S.  8  Cranch,  110, 
t48 


Mr.  Justice  Story  said  that  "no  principle  was 
better  settled  than  that  all  contracts  made  with 
an  enemy  during  war  were  utterly  void." 

In  the  case  of  The  Rapid,  8  Cranch,  155,  the 
facts  were,  that  an  American  citizen  bought 
English  goods  in  England  before  the  war,  and 
deposited  them  on  an  island  belonging  to  the 
English,  near  the  Province  of  Maine.  Upon  the 
breaking  out  of  the  war  he  sent  The  Rapid  from 
Boston  to  the  island,  to  bring  away  the  goods. 
Upon  her  return  she  was  captured  by  an  Ameri- 
can privateer.  The  goods  were  condemned  as 
lawful  prize.  It  was  held  that  the  vessel,  while 
thus  engaged,  was  ^trading  with  the  en-  ^[558 
emy,  and  that  the  goods  had  acquired  the  char- 
acter of  enemy's  property.  Mr.  Justice  Story, 
in  delivering  his  opinion  in  the  court  below, 
said:  ''That  not  only  all  trading,  in  its  ordi- 
nary acceptation,  but  all  communication  and  in- 
tercourse with  the  enemy  were  prohibited.  That 
it  was  in  nowise  important  whether  the  prop- 
erty engaged  in  the  mimical  communication  be 
bought  or  sold,  or  merely  transported  and 
shipped.  That  the  contamination  of  forfeiture 
was  consummate  the  moment  the  property  be- 
came the  object  of  illegal  intercourse." 

In  the  case  of  The  Julia,  8  Cranch,  181,  the 
vessel  was  condemned  only  because,  on  sailing 
from  Baltimore  to  Lisbon,  and  returning,  she 
had  carried  a  license  from  a  British  admiral, 
issued  within  our  territory  by  a  British  agent. 

In  Orisw61d  v.  Waddington,  16  Johns.  482, 
Kent,  Ch.  J.  said:  "The  law  had  put  the  sting 
of  disability  into  every  kind  of  voluntary  com- 
munication and  contract  with  an  enemy,  which 
is  made  without  the  special  permission  of  the 
government.  *  There  is  wisdom  and  policy,  pat- 
riotism and  safety  in  this  principle,  and  every 
relaxation  of  it  tends  to  corrupt  the  allegiance 
of  the  subject,  and  to  prolong  the  calamities  of 
war." 

The  instruction  given  to  the  jury,  that  If  the 
contract  was  illegal,  the  illegality  had  been 
waived  by  the  reconventional  demand  of  the 
defendants,  was  founded  upon  a  misconception 
of  the  law.  In  such  cases  there  can  be  no 
waiver.  The  defense  is  allowed,  not  for  the 
sake  of  the  defendant,  but  of  the  law  itself. 
The  principle  is  indispensable  to  the  purity  of 
its  administration.  It  will  not  enforce  what  it 
has  forbidden  and  denounced.  The  maxim.  Ex 
dolo  malo  nbn  oritur  actio,  is  limited  by  no  such 
qualification.  The  proposition  to  the  contrairy 
strikes  us  as  hardly  worthy  of  serious  refuta- 
tion. Whenever  the  illegality  appears,  whether 
the  evidence  comes  from  one  side  or  the  other, 
the  disclosure  is  fatal  to  the  case.  No  consent 
of  the  defendant  can  neutralize  its  effect.  A 
stipulation  in  the  most  solemn  form  to  waive 
the  objection,  would  be  tainted  with  the  vice  of 
the  original  contract,  and  void  for  **the  [*5S9 
same  reasons.  Wherever  the  contamination 
reaches,  it  destroys.  The  principle  to  be  ex- 
tracted from  all  the  cases  is,  that  the  law  will 
not  lend  its  support  to  a  claim  founded  upon 
its  violation.  Mock  v.  Abel,  3  Bos.  A,  P.  35; 
Armstrong  v.  Toler,  11  Wheat.  258;  Collins  "v. 
Blantern,  1  Smith,  L.  C.  630,  and  notc». 

The  court  below  erred  in  refusing  to  instruct 
as  prayed,  and  in  the  instructions  given. 

The  judgment  below  is  reversed  and  the  cause 
will  be  remanded  to  the  Circuit  Court,  with  di- 
rections to  issue  a  veuire  de  novo. 
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THE  UNITED  STATES,  Appt, 

THEODORE  ADAMS. 

(bee  S.  G.  7  Wall.  463-482.) 

Power  of  Secretary  of  War  to  suspend  payment 
of  contract — to  appoint  commissioners — pow- 
•r  of— Court  of  Claims  cannot  I'evise  their  de- 
eision. 

If  the  Secretary  of  War  become  satisfied  that 
contracts  are  being  fraadalently  executed  within 
a  military  district.  In  disregard  of  the  rights  of 
the  goTernment,  he  may  l^ue  an  order  to  suspend 
their  payment. 

Ue  mar  appoint  a  Board  of  Commissioners,  to 
speedily  near  and  decide  anon  the  claims. 

Such  Board  possesses  no  Judicial  power,  and  the 
claimants  are  left  free  to  present  or  withhold 
their   claims. 

But  when  the  Investigation  is  voluntarily  sub- 
oiltted  to.  the  amoimt  adjusted  and  payment  ac- 
cepted by  the  claimant,  the  proceeding  Is  final. 

It  would  be  an  error  In  the  Court  of  Claims  to 
bear  and  revise  the  allowance  of  such  a  claim  so 
heard  and  decided  upon. 

[No.  124.] 

Argued  Mar.  31,  1869.*     Decided  Apr.  12,  1880. 

APPEAL  from  the  Court  of  Claims. 
This  case  arose  upon  a  petition  filed  in  the 
court  below  by  the  appellee,  to  recover  balances 
alleged  to  be  due  him  on  certain  contracts  for 
the  construction  of  mortar  boats,  steam  tu^, 
etc,  made  with  him,  on  the  part  of  the  United 
States,  by  order  of  Ma j .-Gen.  Fr4mont  while  in 
command  of  the  military  department  of  the 
west. 

The  said  court  having  entered  a  decree  in 
favor  of  the  petitioner  for  $112,748.76,  the 
United  States  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  E.  R.  Hoar,  Atty-6en.  T.  L.  Dickey, 
Asst.  Atty  -Gen.,  and  E.  P.  Norton,  for  appel- 
lant. 

1.  The  United  States  was  never  party  to  the 
Fremont  contracts,  nor  bound  thereby. 

It  is  provided  by  statute  of  May  1,  1820  (3 
Stat.  568),  that  no  contract  shall  hereafter  be 
made  by  the  Secretanr  of  the  War  Department 
and  other  heads  of  departments,  except  under 
a  law  authorizing  the  same,  or  under  an  ap- 
propriation adequate  to  its  fulfilment.  (As  to 
the  construction  of  this  statute,  4  Opps.  At^s- 
Gen.  490,  600).  The  object  and  effect  of  this 
statute  was,  to  prohibit  the  Executive  Depart- 
ment of  our  Government  from  involving  the 
government  in  contracts  for  the  payment  of 
money  beyond  the  extend  provided  for  by  the 
law  making  power. 

These  Frtaioiit  contracts  with  Adams  were 
not  only  made  by  Fremont  without  lawful  au- 
thority, but  were  forbidden  by  statute,  and, 
therefore,  void. 

The  majority  of  the  Court  of  Claims  do  not 
place  their  judgment  upon  the  idea  that  Gen- 
eral Fremont's  contracts  were  in  any  way  bind- 
ing upon  the  United  States,  but  by  implication 
tb^  concede  that  said  contracts  were  illegal 
ftnd  Toid.  They  seem  to  rest  their  judgment 
upon  a  supposed  le^l  presumption  that  the 
Secretary  of  War  ratified,  or,  as  the  court  says, 
adopted  the  Frtoiont  contracts  (see  2  Nott  and 
Hunt,  86),  where.  In  the  opinion  of  the  majority 
of  the  court,  it  was  held  that  the  Secretary  of 
War  *'aequired  to  the  United  States  the  mor- 
7  Wall. 


tar-boats  and  tug-boats  in  January,  1862,  by  or- 
dering  that  the  mortar-boats  should  be  complet- 
ed, and  by  taking  them  and  the  tug  boats  into 
the  service  of  the  United  States  and  thereby 
bound  the  United  States  to  pay  for  them  the 
price  specified  in  the  contracts.'' 

We  insist  that  no  such  presumption  of  law 
can  properly  be  held  to  arise  upon  the  facts  in 
the  record^  as  found  by  the  court  below. 

2.  Mr.  Adams  is  concluded  and  barred  from 
recovering  anything  further  from  the  United 
States,  by  the  award  of  the  Davis,  Holt  and 
Campbell  Commission;  by  his  stipulation  that 
he  would  accept  said  sum  (when  paid)  in  full 
of  his  entire  claim;  and  by  afterwarda  accept- 
ing the  same,  in  pursuance  of  the  resolution  of 
March  11,  1862. 

The  proceedings  of  the  Commissioners  com- 
bine ail  tne  elements  of  an  arbitration,  by  arbi- 
trators proposed  by  the  Secretary  of  War  and 
accepted  by  Mr.  Adams,  and  the  requirement 
on  the  part  of  the  Commission  that  Adams 
should  sign  the  receipt  and  stipulation  set  forth 
in  the  record,  was  no  more  than  a  demand  that 
he  should  put  in  writing,  before  the  rendering 
of  the  award,  what  was  necessarily  the  under- 
standing of  the  parties  during  the  investiga- 
tion, viz.:  that  the  government  would  pay, 
and  the  claimant  would  accept,  as  full  satisfac- 
tion, whatever  the  Commission  should  award. 

If,  however,  the  Commissioners  are  regarded 
merely  as  the  agents  of  the  government,  who 
after  informing  themselves  of  the  facts,  so  as 
to  be  able  to  act  advisedly,  proposed  in  behalf 
of  the  United 'States  to  Adams,  to  agree  to  pay 
Adams  a  certain  specified  balance  if  he  would 
accept  the  same  in  full  of  his  entire  claim,  and 
Adams  did  accept  the  proposition,  and  Congress 
ratified  the  action  of  the  Commissioners,  pro- 
vided for  the  payment  of  the  sum  agreed  upon, 
and  it  was  paid  and  so  accepted,  this  is  a 
good  satisfaction  at  law  of  the  whole  claim,  and 
can  be  sustained  as  such,  as  payment  of  an 
account  stated,  or  as  a  fair  compromise  of  a 
controverted  claim. 

McGlynn  v.  Billings,  16  Vt.  329;  Curtiss  v. 
Martin,  20  111.  677;  McDanieU  v.  Lapham,  21 
Vt.  222,  29  Vt.  230;  2  Pars.  Const.  130,  131; 
Wilkinson  y.  Byers,  1  Ad.  &  Ell.  106;  Palmer- 
ton  V.  Huxford,  4  Den.  166;  Tuttle  v.  Tuttle, 
12  Met.  651. 

It  does  not  matter  whether  the  claim  is  con- 
troverted on  a  question  of  law  or  on  a  question 
of  fact.  Longridffe  y.  Dorville,  6  B.  &  Aid., 
117;  Atlee  v.  Backhouse,  3  Mees.  &  W.  633. 

Appellee  cannot  avoid  the  effect  of  his  action 
in  this  regard  by  his  protest  or  his  allegations 
of  duress.  Atlee  v.  Backhouse,  3  Mees.  &  W. 
642;  Fleetwood  v.  Ci^  of  N.  Y.  2  Sandf.  476, 
481;  Chase  y.  Dwinal,  7  Me.  134;  Elliott  y. 
Swartwout,  10  Pet.  137;  Clinton  y.  Strong,  9 
Johns.  370. 

Messrs.  B.  R.  Curtis,  Matt.  H.  Carpenter, 
John  A.  Willis,  Louis  Janin,  R.  M.  Corwine,  and 
James  Hughes,  for  appellee. 

1.  The  first  general  question  is  this: 

Is  the  United  States  bound  by  the  contracts 
under  which  these  mortar-bonts  and  tug-boats 
were  built  and  delivered  by  the  claimant,  and 
accepted  by  the  United  States. 

We  maintain,  in  point  of  law: 

1.  That  as  alleged  in  claimant's  petition,  Gen- 

M9 


46a-482 


SUPBEME    COUBT   OF    THE    UNITED    STATES. 


Dec.  Term, 


eral  Fri^mont,  by  virtue  of  his  oflSce  as  com- 
manding General  of  the  Western  Military  De- 
partment, was  invested,  by  the  law  of  war,  with 
authority  to  contract  with  the  claimant,  on  be- 
half of  the  United  States,  to  build  the  boats  in 
question. 

2.  That,  if  not  so  authorized,  Frtoiont  had 
an  implied  authority,  derived  from  the  Secre- 
tary of  War,  under  the  special  facts  and  cir- 
cumstances of  the  case,  to  make  these  contracts. 

3.  That  if  the  contracts  were  not  fully  au- 
thorized by  either  of  the  previous  sources  of 
power,  then  they  were  adopted,  ratified  and 
confirmed  by  the  joint  action  of  Congress  and 
the  Secretary  of  War,  by  and  under  the  special 
Act  of  Dec.  24,  1861,  m  connection  with  the 
facts  and  circumstances  attending  the  passage 
of  that  Act,  and  the  admission  contained  in  the 
Act  transferring  these  mortar-boats,  as  part 
of  the  gun-boat  fleet,  to  the  Navy  Department. 

Had  General  Fremont  power,  under  his  au- 
thority as  commanding  general,  to  make  these 
contracts  ? 

In  attempting  to  solve  the  question  of  power, 
it  is  in  vain  for  the  counsel  of  the  government 
to  seek  the  full  measure  of  the  authority 
of  the  commander  of  a  military  depart- 
ment, in  time  of  war,  either  in  the  stat- 
utes of  the  United  States  or  in  the  regulations 
of  the  army;  for  neither  of  them  have  attempt- 
ed to  define  his  powers. 

It  is  true«  that  Acts  of  Congress,  and  the 
Regulations  of  the  Army  for  the  year  1861,  de- 
fine duties  of  the  Ordinance  and  Quarter- 
master's Departments ;  that  it  is  declared,  "The 
Ordinance  I)epartment  has  charge  of  the  ar- 
senals and  armies,  and  furnishes  all  ordinance 
and  ordinance  stores  for  the  military  service" 
(Rev.  Reg.  for  1861,  art.  47,  §  1375) ;  and  that 
"The  Quartermaster's  Department  provides  the 
quarters  and  transportation  of  the  army,"  etc. 
(lb.  art.  42,  §  1064)  :  and  that  these  Kugela- 
tions  prescribe  the  details  of  the  method  in 
which  their  business  shall  be  conducted.  But 
they  are  silent  and  forever  must  be,  from  the 
very  nature  of  the  case,  on  the  great  and  es- 
sential points. in  time  of  war;  of  the  plan  of 
campaign;  the  ends  to  be  attained;  the  ways 
and  means  of  their  attainment;  and  when  and 
where,  and  to  what  extent,  the  services  of 
these  subordinate  departments  shall  be  re- 
quired. The  truth  is,  they  are  but  instru- 
ments— mere  means  to  ends. 

In  the  eye  of  reason  and  common  sense,  it 
can  make  no  difference  whether  a  contract  is 
made  by  the  commanding  general  himself,  di- 
rectly or  through  a  subordinate  by  his  order, 
or  whether  he  approves  it  after  it  has  been 
made  by  his  subordinate.  In  either  case,  the 
contract  is^  in  effect,  made  by  him. 

On  the  contrary,  we  must  seek  for  the  full 
measure  of  the  authority  of  the  commanding 
general  of  a  military  department  in  time  of 
war,  in  the  law  of  war,  as  a  branch  of  our  con- 
stitutional law,  which  is  the  paramount  law, 
overriding  and  nullifying  all  conflicting  subordi- 
nate laws. 

By  the  Constitution  of  the  United  States,  the 
war  powers  of  Congress  and  of  the  President, 
as  Commander-in-Chief  of  the  Army  and  Navy, 
and  (as  a  necessary  consequence)  of  his  subor- 
dinate ^mmanding  generals,  in  their  several 
aso 


military  departments,  are  unlimited  in  time  of 
war,  except  by  the  law  of  war  itself. 

The  fundamental  and  comprehensive  princi- 
ple of  this  law  of  war,  when  stated  in  general 
terms,  appears  to  be  this:  that  the  power  which 
may  be  exercised  by  an  acting  power,  in  pur- 
suit of  any  legitimate  object,  is  unlimited,  and 
is  always  equal  to  and  is  measured  by  the  de- 
mands of  the  occasions ;  and  that,  from  the  ne- 
cessity of  the  case,  the  actor  must  always  be 
the  judge  of  the  necessity  and  propriety  of 
using  it.  This  is  equally  true  within  the  prov- 
ince of  each,  whether  the  actor  be  Congress  or 
the  President,  or  his  subordinate  agent,  the 
commanding  general  of  the  Military  Depart- 
ment. 

The  rationale  of  this  principle  may  be  stated 
in  the  language  of  Alexander  Hamilton:  "It 
rests  uffon  two  axioms,  simple  as  they  are  imi- 
versal:  the  means  ought  to  be  proportioned  to 
the  end;  the  persons  from  whose  agency  the  at- 
tainment of  the  end  is  expected,  ought  to  pos- 
sess the  means  by  which  it  is  attained.'* 

On  this  point,  the  authority  of  the  Supreme 
Court  in  the  masterly  judgment  of  Chief  Jus- 
tice Marshall,  is  most  explicit: 

"The  government,  which  has  the  riffht  to  do 
an  act  and  has  imposed  upon  it  the  duty  of  per- 
forming that  act,  must,  according  to  the  die- 
tates  of  reason,  be  allowed  to  select  the  means, 
and  those  who  contend  that  it  may  not  select 
any  appropriate  means,  that  one  particular 
mode  of  effecting  the  object  is  expected,  take 
upon  themselves  the  burden  of  establishing  that 
exception Let  the  end  be  legiti- 
mate, let  it  be  within  the  scope  of  the  Con- 
stitution, and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited,  but  consist  with  the  letter 
and  spirit  of  the  Constitution  are  constitution- 
al."   McCulloch  V.  Maryland,  4  Wheat.  316. 

These  words  of  the  Chief  Justice  are  re -en- 
forced by  a  kindred  declaration  from  another 
great  authority,  Mr.  Justice  Story,  speaking 
also  for  the  Supreme  Court  on  an  important 
occasion : 

"The  Constitution  unavoidably  dealt  in  gen- 
eral langiiage.  It  was  not  intended  merely  to 
provide^  for  the  exigencies  of  a  few  years,  but 
was  to  endure  through  a  long  lapse  of  ages, 
the  events  of  which  were  locked  up  in  the  in- 
scrutible  purposes  of  Providence.  Hence,  the 
Constitution  leaves  it  to  the  legislative  power, 
from  time  to  time  to  adopt  its  own  means  to 
effect  legitimate  objects.  Martin  v.  Hunter, 
1  Wheat.  325. 

Apply  these  words  to  the  present  question, 
and  the  conclusion  is  irresistible.  The  author- 
ities on  the  subject,  and  numerous  illustrations 
of  this  principle,  will  be  found  collected  in 
Whiting,  War  Powers  under  the  Constitution 
10th  ed.  pp.  35,  77,  81,  notes,  82,  83,  167,  168, 
270,  307,  308. 

In  view  of  this  principle  and  of  its  applica- 
tion to  the  facts  of  this  case,  the  simple  ques- 
tion is,  whether  mortar-boats  and  tug-boats 
were  means  appropriate  to  the  accomplishment 
of  the  great  end  of  General  Fremont's  cam- 
paign, viz. :  the  descent  of  the  Mississippi  River, 
then  well  known  to  be  strongly  fortified  by 
numerous  batteries,  from  point  to  point  along 
its  course.  Whether,  in  view  of  the  testimony 
of  General  Fremont  of  the  Secretary  and  As* 
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siotant  Secretair  of  War,  this  leading  object  of 
the  campaign  being  settled,  the  procurement 
of  these  ixMtts  was  one  of  the  details  of  its  ac- 
complishment, which  was  left  to  his  judgment 
sod  discretion. 

The  mortar-boats  were  designed  for  the  dou- 
ble purpose  of  pontoons  for  moving  armies  across 
rivers,  and  of  floatin|f  batteries  for  dislod^ng 
the  enemy  from  fortified  points  on  the  river. 

The  contracts  made  by  General  Fremont,  in 
order  to  procure  them,  were  clearly  within  the 
scope  of  his  authority  as  the  Commanding  Gen- 
eral of  U&e  Western  Military  Department,  and 
the  government  is  bound  by  his  action.  If  any 
Authorities  shall  be  demanded  in  support  of  a 
proposition  so  self-evident,  they  are  at  hand, 
and  are  as  old  as  the  modem  law  of  war  itself. 

See  2  Vatt  Law,  Nat.  218,  ch.  U,  $  207; 
3  lb.  290,  300,  ch.  2,  |$  19,  20;  3  Grotius,  RighU 
of  War  and  Peace,  ch.  22;  Evans,  Translation, 
1682,  p.  563;  8  Puff.  Law,  Nat.  ch.  7,  of  Com- 
pacts that  relate  to  War,  $  16;  Babrysac's 
note,  lb.  Kennet,  Translation,  3d  ed.  London, 
1717,  p.  106. 

The  most  receftt  case  in  our  jurisprudence  il- 
lustrating the  authori^  of  a  conmiander  in 
time  of  war,  is  The  Venice,  2  Wall.  276,  279,  17 
L.  ed.  867,  in  which  the  authority  of  law  is 
given  to  the  proclamation  of  General  Butler. 

The  second  leading  inquiry  is  this: 

Haa  the  claimant  done  anything  to  preclude 
him  from  recovering  in  a  court  of  justice  the 
balance  due  on  these  contracts  thus  ratified 
snd  confirmed;  or,  in  fewer  words,  is  he  boimd 
by  the  receipt  in  full  given  for  a  part,  extort- 
ed from  him  without  authority  by  the  Commis- 
sion T 

It  is  found  by  the  Court  of  Claims  as  a  fact. 

''That  on  his  said  claims  the  said  petitioner 
received  from  said  commissioners  vouchers  for 
Oe  said  sums  of  $95,929.24,  and  $20,196,  and 
signed  a  receipt  for  said  two  vouchers  in  the 
words  following,  viz.:  The  undersigned  ac- 
knowledges to  have  received  the  vouchers  re- 
ferred to  and  described  below,  which,  when 
paid,  will  be  in  full  of  all  demands  against  the 
United  States  on  account  of  the  respective 
claims  set  opposite  their  several  names.  And 
the  petitioner  was  not  allowed  by  the  commis- 
sioners to  receive  said  vouchers  until  he  had 
signed  the  said  receipt;  and  he  protested 
against  such  action  of  the  commissioners,  and 
signed  the  receipt  and  agreement  under  said 
protest." 

It  is  not  found  by  the  court,  nor  was  there 
any  evidence  given  to  show  that  any  other  re- 
ceipt was  given  by  the  claimant  for  the  vouch- 
ers or  money  received  by  him. 

These  facts  raise  the  questions  as  to  the  legal 
validitv  of  the  proceedings  of  the  St.  Louis 
Commission  in  this  case,  and  of  the  receipt  in 
full  given  by  the  claimants,  after  the  ratifica- 
tion and  confirmation  of  his  contracts  1^  Con- 
gress and  the  Secretary  of  War,  on  the  inexor- 
able condition  demanded  by  that  Commission, 
of  receiving  even  a  part  of  what  was  due  to  him 
under  his  contracts. 

It  is  contended  here  by  the  Assistant  Attor- 
ney-General: 1.  That  the  action  of  that  Com- 
mission was  in  the  nature  of  an  award.  2. 
That  if  its  action  cannot  be  sustained  on  that 
basis,  what  was  done  on  both  sides  may  be  re- 
garded as  a  compromise  of  a  doubtful  claim, 
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of  which  the  receipt  in  full  is  the  evidence;  ami 
3.  That  the  Joint  Resolution  of  Congress,  dated 
March  12,  1863,  and  the  receipt  of  the,  money 
directed  to  be  paid  by  it,  preclude  the'  claim- 
ant from  recovering  the  balance  due  on  his  con- 
tracts. 

1.  There  was  no  "award,"  because  .there  was 
no  tribunal  mutually  constituted  which  could 
bind  either  party  by  its  action. 

It  was  a  mere  committee  of  investigation,  ap- 
pointed ex  parte  by  the  Secretary  of  War  for 
his  own  information,  "to  examine  and  report  to 
him  upon  certain  unsettled  claims."    It  had  no 

i'udicial  authority.  By  its  action  it  could  not 
dnd  even  the  government,  much  less  the  citi- 
zen, who  had  no  voice  in  its  appointment  nor 
any  control  in  determining  the  nature  and  ex- 
tent of  its  action.  The  suggestion  is  so  feebly 
pressed  by  the  Assistant  Attorney-General 
that  it  is  evident  he  has  no  faith  in  it  himself. 
The  assumption  of  judicial  authority  by  the 
Commission  was  a  clear  usurpation,  and  there 
is  no  evidence  in  this  case  to  show  that  its  ac- 
tion was  ever  ratified  or  approved  by  the  Secre- 
tary of  War. 

2.  There  was  no  compromise  and  could  be  no* 
compromise  of  a  doubtful  claim,  which  a  court 
of  justice  can  respect  or  enforce,  because,  as- 
suming that  the  Commission  had  authority  to 
represent  the  United  States,  the  parties  did  not 
stand  upon  an  equal  footing. 

This  is  a  condition  essential  to  all  compro- 
mises. 

In  regard  to  settlements  made  with  the  gov- 
ernment and  its  ofiicial  action  with  its  de- 
pendents even  in  the  ordinary  course  of  official 
business,  when  there  is  no  question  of  the  au- 
thority of  its  officers  to  represent  the  govern- 
ment, the  Supreme  Court  of  the  United  States, 
in  the  case  of  U.  S.  v.  Dickson,  15  Pet.  161,  162, 
uses  this  language:  ^ 

"The  construction  given  to  the  laws  by  any 
Department  of  the  Executive  Government  is 
necessarily  ex  parte,  without  the  benefit  of  an 
opposing  argument  in  a  suit,  where  the  very 
matter  is  in  controversy;  and  when  the  con- 
struction is  once  given,  there  is  no  opportunity 
to  question  or  revise  it  by  those  who  are  most 
interested  in  it  as  officers,  deriving  their  sal- 
ary and  emoluments  therefrom,  for  they  can- 
not bring  the  case  to  the  test  of  a  judicial 
decision.  It  is  only  when  they  are  sued  by  the 
government  for  some  supposed  default  or  bal- 
ance that  they  can  assert  their  rights.  Their 
acquiescence,  therefore,  is  almost  from  a  moral 
necessity,  when  there  is  no  choice  but  obedience 
as  a  matter  of  policy  or  duty.  But  it  is  not  to 
be  forgotten  that  ours  is  a  government  of  laws, 
and  not  of  men;  and  that  the  Judicial  Depart- 
ment has  imposed  upon  it  by  the  Constitution 
the  solemn  duty  to  interpret  the  laws  in  the 
last  resort;  and  however  disagreeable  that  duty 
may  be  in  cases  where  its  own  judgment  shall 
differ  from  that  of  other  high  functionaries,  it 
is  not  at  liberty  to  surrender  or  waive  it." 

The  principle  thus  declared  is  specially  ap- 
plicable in  this  case,  and  we  invoke  its  protec- 
tion against  the  usurpation  of  power,  which 
first  extorts  a  receipt  in  full  as  the  condition  of 
partial  payment,  and  then  presents  it  in  a 
court  of  justice  as  evidence  of  full  payment  on 
a  compromise  freely  and  voluntarily  made. 
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The  law  on  the  subject  of  such  receipts  may 
be  summed  up  in  this  general  proposition: 

A  receipt  in  full,  given  but  for  part,  is  only 
prima  facie  evidence  of  full  payment,  and  as 
such  is  liable  to  be  explained  by  extrinsic  evi- 
dence, and  to  be  set  aside  on  proof  of  but  par- 
tial payment,  duress,  imjust  advantaffe,  or 
other  equitable  grounds,  showing  that  It  was 
not  given  as  the  result  of  a  fair  and  deliberate 
compromise. 

The  authorities  on  this  point  are  numerous 
and  decisive. 

1.  As  to  the  character  of  a  receipt  as  evi- 
dence, etc. 

"The  receipt  for  money  is  peculiarly  open  to 
evidence.  It  is  only  prima  facie  evidence,  either 
that  the  sum  stated  has  been  paid,  or  that  any 
sum  whatever  was  paid.'' 

2  Pars.  Cont.  ed.  of  1855,  p.  67. 

*'A  receipt  is  merely  prima  facie  evidence  of 
the  fact  and  is  not  conclusive  and,  therefore, 
the  fact  which  it  recites  may  be  contradicted 
by  oral  testimony." 

1  Greenl.  £v.,  sec.  305. 

"A  receipt  is  prima  facie  evidence  of  pay- 
ment. A  general  receipt  in  full  of  all  demands 
is  presumed  to  be  given  on  an  adjustment  of 
all  transactions  between  the  parties;  but  such 
a  receipt  is  subject  to  explanation,  and  may, 
upon  satisfactory  proof,  be  restrained  in  its 
operation.  It  may  be  shown  that  the  settle- 
ment was  in  fact  but  a  partial  one,  or,  though 
intended  to  be  general,  that  a  particular  trans- 
action was  not  taken  into  consideration." 

Walrath  v.  Norton,  5  Gill.  (10  111.)  441, 
Treat,  Ch.  J. 

It  is  erroneous  to  instruct  a  jury  that  a  re- 
ceipt for  $3.25,  stated  to  be  ''in  full  of  all  ac- 
counts, notes  whatsoever,"  is  prima  facie  evi- 
dence of  the  payment  of  three  notes  given  for 
a  much  larger  amount,  expressed  on  their  face 
to  have  been  given  in  trust  for  the  benefit  of 
another  party. 

Bartholomew  v.  Bartholomew,  24  111.  199. 

When  a  receipt  is  offered  in  evidence,  it  is 
proper  that  the  jury  should  take  into  consider- 
ation all  the  circumstances  that  took  place 
when  it  was  ^ven. 

Reed  v.  Phillips,  4  Scam.  40. 

2.  As  to  part  payment. 

Many  of  the  authorities  hold  that  part  pay- 
ment of  a  debt  will  not  discharge  the  whole,  be 
cause  there  is  no  new  consideration  moving  be- 
tween the  parties. 

See  Reeside's  Case,  2  Ct.  of  Claims,  54;  Liv- 
ingston's Case,  3  Nott.  &  H.,  134;  Warren  v. 
Skinner,  20  Conn.  669;  1  Bac.  Abr.  43;  White- 
hill  V.  Wilson,  3  Pa.  406;  Campbell's  Est.  7  Pa. 
101 ;  Kennedy  v.  Ware,  1  Pa.  445 ;  2  Pars.  Cont. 
(1855),  p.  67;  Greenl.  Ev.  §  305;  Walrath  v. 
Norton,  5  Gilm.  441;  Bartholomew  v.  Barthol- 
omew. 24  111.  199;  Reed  v.  Phillips,  4  Scam. 
40;  Kidder  v.  Kidder,  33  Pa.  268;  Pinnel's 
Case,  6  Coke,  117;  Cumber  v.  Wane,  1  Str.  426; 
Fitch  V.  Sutton,  5  East,  232;  Sigoumey  v.  Sib- 
ley, 21  Pick.  101;  Miller  v.  Heraler,  5  W.  &  S. 
486;  Lawrence  v.  Schuvlkill  Nav.  Co.  4  Wash. 
(C.  C.)  562;  Maze  v.  Miller,  1  Wash.  (C.  C.) 
328;  Hope  v.  Jolinston,  11  Rich,  19J;  Pabodie 
V.  King,  12  Johns.  426;  Cushing  v.  Wyman,  44 
Me.  121;  Kyan  v.  Rand,  6  Post.  (N.  H.)  12; 
Frink  v.  Bolton,  16  111.  343;  Jones  v.  Ricketts, 
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7  Md.  108;  Hardy  v.  CJoe,  6  Gill,  189;  Bailey  v. 
Day,  26  Me.  88;  Miller  v.  Holden,  18  Vt.  337; 
Mason  v.  Peters,  4  Vt  101;  and  Wheeler  v. 
Wheeler,  11  Vt.  60. 

Other  authorities  hold  diflferently  where  a 
compromise  is  intended  and  is  fairly  and  freely 
made. 

3.  As  to  part  payment  and  compromise. 

It  has  been  said  that  payment  of  part  of  a 
debt  or  of  liquidated  damages,  is  no  satisfac- 
tion of  the  whole  debt,  even  when  the  cred- 
itor agrees  to  receive  a  part  of  the  whole  and 
gives  a  receipt  for  the  whole  demand;  and  a 
plea  of  payment  of  a  small  sum  in  satisfaction 
of  a  larger  is  bad  even  after  verdict.  But  this 
rule  must  be  so  far  qualified  as  not  to  include 
the  common  case  of  a  payment  of  a  debt  by  a 
fair  and  well  understood  compromise,  carried 
faithfully  into  effect,  even  though  there  were 
no  release  under  seal. 

2  Pars.  Cont.  ed.  of  1855,  pp.  129,  130,  and 
notes;  Curtiss  v.  Martin,  20  III.  677;  Fisher  v. 
Willard,  20  N.  H.  421. 

When  there  has  been  no  coihpromise;  when 
there  has  been  an  entire  mistake  of  right,  or 
unobserved  comprehensiveness  in  the  language, 
reaching  beyond  the  matter  under  settlement, 
there  would  be  gross  injustice  m  refusing  th« 
injured  party  an  equitable  relief. 

See,  Tenney,  J.,  in  Cunningham  v.  Batchel- 
der,  32  Me.  318;  Harden  v.  Gordon,  2  Mas.  541 ; 
also,  collection  of  authorities  in  Chit.  Cont.  9lh 
Am.  ed.  of  1855,  n.  4,  p.  767  (655). 

4.  As  to  duress  and  unjust  advantage. 

The  general  theory  of  the  law  in  regard  to 
acts  done  and  contracts  made  by  parties,  affect- 
ing their  rights  and  interests,  is,  that  in  all 
such  cases  there  must  be  a  full  and  free  consent 
to  bind  the  parties.  Consent  is  an  act  of  reason 
accompanied  bv  deliberation,  the  mind  weigh- 
ing as  in  a  balance,  the  good  and  evil  on  each 
side;  and,  therefore,  it  has  been  well  remarked 
by  an  able  commentator  upon  the  law  of  nature 
and  of  nations,  that  every  true  consent  suppos- 
es three  things:  first,  a  physical  power;  second, 
a  moral  power;  third,  a  serious  and  free  use  of 
them.  And  Grotius  has  added,  that  what  is  not 
done  with  a  deliberate  mind,  does  not  come  un- 
der the  class  of  perfect  obligations.  Story,  Jur. 
201,  S  222,  4th  ed. 

Circumstances  also  of  extreme  necessity  and 
distress  of  the  party,  although  not  accompanied 
by  any  direct  restraint  or  duress,  may,  in  like 
manner,  so  entirely  overcome  his  free  agency 
as  to  justify  the  court  in  setting  aside  the  con- 
tract made  by  him,  on  account  of  some  oppres- 
sion, or  imdue  advantage,  or  imposition  attsnd- 
ent  upon  it.    Ibid.  S  238. 

If  the  contract  be  entered  into  by  means  of 
violence  offered  to  the  will,  or  under  the  influ- 
ence of  undue  constraint,  the  party  may  avoid 
it  by  the  plea  of  duress,  and  it  is  requisite  to 
the  validity  of  every  agreement,  that  it  be  the 
result  of  a  free  and  bona  fide  exercise  of  the 
will.     Kent,  Com.  453. 

Compulsory  receipts  in  full,  given  by  a  party 
to  obtain  his  official  vouchers  and  a  partial  pay- 
ment thereon,  may  be  set  aside  and  disregarded 
for  'the  same  reasons  that  compulsory  p;iynients 
may  be  recovered  back  by  a  suit  at  law. 

For  a  collection  of  cases  on  this  point,  see  2 
Freem.  111.  Dig.  Payment,  p.  1230,  under  the 
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head  of  compulsory  payments,  1  lb.  Evidence, 
8;  Prima  Facie  Evidence,  sec.  10. 
So  on  the  other  hand: 

''Where  money  is  paid  on  a  fair  and  deliber- 
ate compromise  of  a  doubted  and  doubtful  right, 
both  parties  standing  on  equal  rights,  terms, 
and  respectively  taking  their  chances  of  the  re- 
sult, it  cannot  and  it  ought  not  to  be  recovered 
back. 

A  payment  cannot  be  voluntary,  unless  it  be 
made  in  the  exercise  of  a  free  will. 

Sturges  V.  U.  S.  Dev.  (Ct.  of  CI.)  131;  see, 
also.  Broom,  Leg.  Max.  Eng.  ed.,  pp.  203,  204. 

The  appellee  confidently  submits  to  the  judg- 
ment of  tnis  court,  that  he  has  fully  established 
his  two  main  propositions : 

1.  That  the  contracts  on  which  he  claims  to 
recover  were  made  or  ratified  by  competent  le- 
gal* authority,  and  that  the  government  is 
bound  by  the  terms  of  those  contracts,  as  found 
by  the  judgment  of  the  Court  of  Claims. 

2.  That  the  recipt  of  the  claimant  is  no  bar 
to  the  recovery  of  the  balance  due  on  those  con- 
tracts, under  the  facts  found  in  this  case;  and 
that,  therefore,  the  judgment  of  the  Court  of 
Claims  must  be  affirmed. 

Mr.  Justice  Nelson  deliyered  the  opinion  of 
the  court: 
This  is  an  appeal  from  the  Court  of  Claims. 
The  suit  is  founded  on  a  petition  of  Adams, 
claiming  a  balance  against  the  government  on 
contracts  with  General  Fremont,  commanding 
the  Western  Military  District,  for  the  construc- 
tion of  a  certain  number  of  mortar-boats  and 
steam  tug-boats  to  be  used  on  the  western  riv- 
ers in  the  late  civil  war.  The  contracts  are  al- 
leged to  have  been  made  on  or  about  the  24th 
of  August,  1861,  for  the  mortar-boats,  at  a  cost 
of  $8^50  each,  and  on  or  about  the  10th  Sep- 
tember following,  for  the  steam  tug  boats,  at 
the  cost  of  $2,500  each.  The  petitioner  was 
also  to  build  cabins  and  pilot  houses,  and  con- 
struct steering  apparatus  and  windlasses  on 
said  steam  tugs,  for  which  be  was  to  receive 
the  sum  of  $1,800  in  addition  for  each  boat. 

After  these  boats  were  constructed,  they  were 
received  into  the  service  of  the  government  by 
tlie  orders  of  the  Secretary  of  War.    This  was 
the  latter  part  of  November,  1861.    Previous  to 
this,  on  the  14th  October  of  that  year,  General 
Fremont  was  superseded  in  his  command.    And, 
in  consequence  of  representations  of  frauds  and 
irregularities    committed    by   General    McKin- 
stry,  the  chief  quartermaster  of  the  army  of 
this  military  district,  who  had  charge  of  mak- 
ing the  contracts   for  supplies  and   materials 
necessary  for  equipping  the  troops  for  the  ex- 
465*]   pedition  'contemplated,  and  who  made 
the  contracts,  among  many  others  in  question, 
the  Secretary  of  War,  by  order  of  the  President, 
suspended  payments  upon  all  contracts  within 
the  department,  until  an  investigation  could  be 
had  into  the  charges  thus  made. 

This  officer  was  afterwards  dishonorably  dis- 
missed the  service  for  frauds  found  to  have  been 
oommittcd  against  the  government,  while  serv- 
ing OA  chief  quartermaster  of  this  army,  and 
after  his  suspension,  on  the  25th  October,  1861, 
the  Secretary,  by  like  order,  appointed  a  Board 
of  Commissioners  "To  examine  and  report  to 
the  ^^ecretary  of  War  upon  all  unsettled  claims 
ai^ainst  the  military  department  of  the  west, 
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that  had  originated  prior  to  the  14th  October, 
1861,  the  day  General  Fremont  had  been  super- 
seded." This  Board,  composed  of  three  gentle- 
men of  the  highest  intelligence  and  character, 
without  delay  met  at  the  City  of  St.  Louis,  the 
headquarters  of  the  military  department  in 
which  the  irregularities  and  frauds  in  its  ad- 
ministration, as  charged,  had  been  committed, 
and  entered  upon  their  duties;  first  giving  no- 
tice to  all  persons  holding  claims  against  the 
government,  to  present  them  for  examination, 
with  such  proofs  and  explanations  as  the  claim- 
ant might  think  proper  to  exhibit. 

Under  this  notice  the  petitioner,  on  the  10th 
December,  1861,  presented  his  claims,  which 
were  as  follows: 

United  States  to  Theodore  Adams,  Dr. 

For  building  38  mortar-boats  for  the 
United  S&tes,  as  per  order  of  Maj- 
or-General    Fremont    herewith    at- 
tached, dated  August  24,   1861. .  .$313,500.00 

Deduct  this  amount  paid  by 
Major  McKinstry  on 
the day  of ..$75,000 

Deduct  this  amount  paid  by 
Major  A.  Allen,  Quarter- 
master, 7  th  to  12  th  No- 
vember,     $65,000 

Total  to  be  deducted, $130,000.00 

Balance  due $183,500.00 

On  this  account  the  Commissioners 

allowed  the  petitioner  $75,959.24 

*United  States  to  Theodore  Adams,  Dr.  ['466 

For  building  4  hulls  for  tug  boats  for 
the  United  States,  as  per  contract 
herewith,  dated  September  10, 
1861,  by  Major  McKinstry,  Quar- 
termaster, at  $2,500  each, $10,000.00 

For  building  4  hulls  ior  tug-boats  for 
the  Unit^  States,  as  per  contract 
herewith,  by  Major  McKinstry, 
Quartermaster,  dated  September 
21,  1861,  at  $2,500  each, $10,000.00 

For  building  8  cabins  for  tug-boats 
for  the  United  States,  as  per  con- 
tract herewith,  dated  September  20, 
1861,  by  Major  McKinstry,  Quar- 
termaster, for  $1,800  each,   $14,400.00 

$34,400!00 
Deduct  amount  already  paid $  9,000.00 

Balance  $25,400.00 


On  this  account  the  said  Commission- 
ers, deducting  therefrom  $5,204 
from  the  charge  for  tug-boats,  al- 
lowed the  petitioner $20,196.00 

For  these  several  sums,  $75,959.24  and  $20,- 
196.00,  this  Board  gave  voucners  to  tlie  claim- 
ant as  due  from  the  government  on  these  con- 
tracts, and  received  from  him  a  receipt  in  full 
of  all  demands,  which  he  signed  under  protest. 
When  the  papers  were  exchanged,  does  not  ap- 
pear; but  not  long  afterwards,  on  the  11th 
March,  1862,  Congress  passed  the  follow- 
ing Joint  Resolution: 

"Resolved  by  the  Senate  and  House  of  Rep- 
re<tentatives  of  the  United  States  of  America, 
in  Congress  assembled,  that  all  sums  allowed 
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to  be  due  from  the  United  States  to  in- 
dividuals companies  or  corporations  by  the 
Commission  heretofore  appointed  by  the  Secre- 
tory of  War  (for  the  investigation  of  military 
claims  against  the  Department  of  the  West) 
composed  of  David  Davis,  Joseph  Holt,  and 
Hugh  Campbell,  now  sitting  at  St.  Louis,  Mis- 
souri, shall  be  deemed  to  be  due  and  payable, 
and  shall  be  paid  by  the  disbursing  officer, 
either  at  St.  Louis  or  Washington,  in  each  case 
upon  the  presentotion  of  the  voucher  with  the 
Commissioners'  certificate  thereon,  in  any  form 
plainly  indicating  the  allowance  of  the  claim, 
and  to  what  amount.  This  Resolution  shall  ap- 
ply only  to  claims  and  contracts  for  service, 
labor  or  matorials,  and  for  subsistence,  cloth- 
467*]  in^,  ^transportation,  arms,  supplies  and 
the  purchase,  hire  and  construction  of  vessels." 
Under  this  Resolution  the  claimant,  now  pe- 
titioner, presented  his  vouchers  and  received 
payment  of  the  several  sums  allowed  by  the 
Board. 

As  has  already  been  seen,  the  present  suit 
was  brought  by  the  petitioner  against  the  gov- 
ernment, to  recover  the  balance  of  the  contract 
price  of  these  mortor  and  steam  tug-boats,  with 
their  fixtures,  over  and  above  the  amount  al- 
lowed by  the  Board,  after  an  investigation  in- 
to the  merite,  and  the  payment  of  the  same 
under  this  Joint  Resolution. 
There  has  been  a  good  deal  of  discussion  be- 
,  tween  the  learned  counsel  upon  the  questions, 
whether  or  not  General  Frtoiont  possessed 
competent  power,  as  commander  of  the  mili- 
tory  department,  to  make  a  valid  contract  with 
the  petitionar  for  the  construction  of  the  boate, 
in  the  absence  of  any  authority  from  the  Quar- 
termaster General  or  Secretory  of  War;  and  if 
not,  whether  the  delivery  of  the  boats,  accept- 
ance by  the  Secretory,  and  employment  in  the 
service  of  the  government,  did  not  operate  as  a 
ratification  of  the  same?  In  the  view  the  court 
have  taken  of  the  case,  it  is  not  material  how 
these  questions  are  answered.  'For  the  pur- 
I)08es  of  the  decision,  we  may  admit  the  com- 
petency of  the  power. 

477*]  *The  Secretory  of  War,  subject  to  the 
authority  of  the  President,  is  at  the  head  of  the 
department  of  the  government  on  whom  the 
duty  devolved  to  provide  these  boato  for  the 
militory  expedition  in  contemplation  by  Gen- 
eral Fremont,  after  their  construction  had  been 
determined  on.  The  head  of  the  appropriate 
bureau  of  this  branch  of  the  service  is  the 
Quartermaster-General,  who  is  under  the  direc- 
tion of  the  Secretory.  1  Stot.  at  L.  696;  4 
lb.  173;  5  lb.  267;  Reg.  1861,  art.  1064.  And 
whether  the  contracts  for  the  construction  were 
made  by  General  Fremont  or  by  the  Quarter- 
master General,  the  source  of  the  authority  is 
the  head  of  the  War  Depatrment.  And  wheth- 
er he  nuikes  the  contract  himself,  or  confers  the 
authority  upon  others,  it  is  his  duty  to  see  that 
they  are  properly  and  faithfully  executed ;  and 
if  he  becomes  satisfied  that  contracto  which  he 
has  made  himself  are  being  fraudulently  exe- 
cuted, or  those  made  by  others  were  made  in 
disregard  of  the  righto  of  the  government,  or 
with  the  intent  to  defraud  it,  or  are  being  un- 
faithfully executed,  it  is  his  duty  to  interpose, 
arrest  the  execution,  and  adopt  effectual  meas- 
ures to  protect  the  government  against  the  dis- 
honesty of  subordinates.    This  duty  is  too  plain 
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and  imperative  to  call  for  oommenU.  As  the 
head  of  the  department  under  whose  charge 
the  contracto  were  made  and  were  being  car- 
ried into  execution,  and  over  which  he  had 
the  superintendence  and  control,  he  was  respon- 
sible to  the  government  for  any  detriment  to  ito 
intoresto  which  it  was  reasonably  within  his 
power  to  prevent  or  remedy.  We  do  not  agree, 
therefore,  that  there  was  anything  unusual, 
harsh  or  unjustifiable  on  the  part  of  the  Secre- 
tory, if  there  existed  well  grounded  suspicions 
or  facts  unexplained,  tending  strongly  to  the 
conclusion  that  contracto  had  been  entered  into, 
and  debto  incurred,  within  this  militory  dis- 
trict, in  disregard  of  the  righto  of  the  govern- 
ment, in  issuing  the  order  to  suspend  the  pay- 
ment of  all  claims  against  it.  This  was  a 
proper  if  not  indispensable  stop  to  prevent 
the  consummation  of  the  frauds.  He  would 
have  been  reci'eant  to  his  duty  if  he  had  acted 
otherwise;  and  *after  having  thus  sus-  [•478 
pended  these  claims  upon  grounds  and  for  the 
reason  stoted,  which  we  are  of  opinion  fully 
justified  him,  unless  some  provision  had  been 
made  affording  an  immediate  opportunity  to 
the  claimanto  to  exhibit  their  claims,  and  es- 
toblish  their  justice  and  integrity,  their  only 
remedy  would  have  been  an  appeal  to  Congress 
or  to  the  Court  of  Claims,  which,  as  then  or- 
ganized, had  no  power  to  render  judgment 
against  the  Government!  Both  these  bodies 
were  soon  to  be  in  session  at  Washington,  so 
that,  without  any  great  delay,  they  could  have 
been  presented  there,  examined  and  allowed  or 
rejected.  But  these  tribunals  were  distont 
from  the  place  where  these  contracto  had  been 
made  and  were  being  carried  into  execution, 
and  a  resort  to  them  would  have  occasioned  de- 
lay and  involved  much  expense.  Under  these 
circumstances,  although  they  were  the  appro- 
priate and,  we  may  say,  only  legal  tribunals  to 
investigate  and  adjust  claims  that  the  heads 
of  departmento  had  felt  it  their  duty  to  sus- 
pend or  reject,  it  was  fit  and  commendable  in 
the  Secretory,  to  appoint  this  Board  of  Com- 
missioners to  meet  at  once  at  a  place  where  all 
the  transactions  had  occurred  out  of  which  the 
claims  and  demands  in  dispute  originated. 
It  was  impracticable  for  the  Secretory  himself 
to  hear  and  adjust  them,  even  if  the  parties 
had  desired  it.  The  only  immediate  relief, 
therefore,  within  his  power  to  provide,  consist- 
ent with  his  duty  under  the  circumstonces,  was 
to  appoint  persons  to  represent  him. 

We  agree  that  this  Board  possessed  no  au- 
thority, nor  would  the  Secretory,  if  he  had  ap- 
peared in  person,  have  possessed  any,  to  com- 
pel a  hearing  and  adjustment  of  the  claims,  nor 
did  they  hold  themselves  out  as  possessin|^  any 
such  authority.  The  Board  were  constituted 
for  the  simple  purpose  of  affording  to  such 
claimanto  as  might  desire  a  tribunal  to  speedily 
hear  and  decide  upon  their  claims,  without  the 
delay  and  expense  of  resorting  to  those  which 
the  law  had  recognized  or  provided.  It  was  to 
relieve  them  from  the  hardship  resulting  from 
the  suspension  of  the  payment,  so  far  as  was  in 
the  power  of  the  Secretory;  a  suspension  which 
he  had  felt  compelled  to  order,  under  the  cir- 
cumstonces *from  a  sense  of  duty  to  gov-  [^479 
eminent.  We  cannot,  therefore,  appreciate  the 
force  of  the  argument  that  has  been  urged  on 
behalf  of  these  claimanto,  that  the  facili^  thus 
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fumishod  by  the  Board  to  hear  and  pass  upou 
their  claims,  in  some  way  operated  compulso- 
rily,  to  submit  them  for  investigation;  not  le- 
gally but  morally;  and  that  their  necessities 
compelled  them  to  seek  this  early  opportunity 
to  have  them  heard  and  adjusted.  This,  we 
think,  a  misapprehension.  It  was  not  so  much 
tho  presence  of  this  Board  that  compelled  the 
submission,  if  any  compulsion  existed,  but  the 
certainty,  if  the  opportunity  was  not  accepted, 
thev  would  be  obliged  to  encounter  the  delay 
and  expense  of  an  application  to  Congress  or 
the  Court  of  Claims.  The  constitution  of  the 
Board  presented  simply  a  choice  of  tribunals 
to  hear  these  claims.  It  was  their  preference 
'  for  the  tribunal  sitting  in  their  midst,  and  the 
high  character  of  its  members,  that  controlled 
the  clioicc.  This  tribunal  also  afforded  an  addi- 
tional advantage  over  the  others,  namely:  that 
if  after  the  hearing  and  adjustment  of  the 
claims  the  claimants  were  not  satisfied,  they 
were  free  to  dissent,  and  look  for  redress  to  the 
only  legal  tribunals  provided  in  such  cases. 

It  has  been  strongly  argued  that  the  receipt 
in  full  of  all  demands,  which  tlie  Board  exact- 
ed from  the  claimant  before  the  delivery  of  the 
voucher,  or  finding,  was  unauthorized;  or,  if 
authorized,  that  it  is  no  bar  te  that  portion  of 
the  original  claim  rejected  by  the  Board,  as  it 
is  an  instrument  subject  to  an  explanation; 
that  a  receipt  for  payment  in  full,  when  only 
part  of  the  debt  is  paid,  is  no  defense  to  an 
action  for  the  balance;  and,  further,  that  it 
was  signed  imder  protest.  In  the  view  we  have 
taken  of  the  case,  the  giving  of  this  receipt  is 
of  no  legal  importance.  The  bar  to  any  further 
legal  demand  against  the  government  does  not 
r^  upon  this  acquittance,  but  upon  the  volun- 
tary submission  of  the  claims  to  th^  Board;  the 
hearing,  and  final  decision  thereon;  the  receipt 
of  the  vouchers  containing  the  sum  or  amount 
found  due  to  the  claimant;  and  the  acceptance 
of  the  payment  of  that  amount,  under  the  Act 
of  Congress  providing  therefor.  From  the  time 
4S0*]  the  Secretary  issued  his  ^order  suspend- 
ing the  payment^  and  which  we  have  held  was 
well  justified,  under  the  circumstances,  they 
must  be  regarded  as  claims  disputed  by  the 
government;  and  unless  this  Board  had  been 
constituted,  could  have  been  adjusted  only  by 
Congress  or  the  Court  of  Claims.  They  fell 
within  that  mass  of  claims  which  the  heads  of 
the  several  departments  had  refused  to  adjust 
according  to  nie  views  of  the  claimants,  and 
this  was  the  character  that  attached  to  them 
when  presented  before  the  board.  We  do  not 
doubt  but  that  there  have  been,  and  may  be 
hereafter,  cases  where  payments  have  been  mis- 
takenly or  wrongfully  withheld,  and  the  claim- 
ant compelled  either  to  give  up  his  claim  or 
seek  redress  before  the  appropriate  tribunals, 
existing  at  the  time,  to  hear  and  determine 
them.  But  this  is  no  argument  against  the 
power  or  right  of  the  heads  of  the  departments 
to  refuse  the  payment.  What  other  remedy  has 
the  government  to  arrest  the  execution  of 
fraudulent  contracts,  made  by  its  subordinates, 
or  the  unfaithful  execution  of  them?  In  such 
cases  the  courts  are  open  to  protect  the  rights 
of  private  individuals,  but  this  remedy  is  un- 
ATSilable  to  the  government.  The  multitude 
of  agents,  official  and  otherwise,  whioh  it  Is 
obliged  to  employ  in  conducting  its  affairs,  ren- 
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der  this  remedy  utterly  impracticable.  Unless, 
therefore,  some  power  exists  in  the  government, 
Biunmarily,  to  interfere,  and  arrest  the  frauds 
and  irregularities  committed  against  it,  they 
must  be  allowed  to  go  on  to  consummation.  No 
one,  we  think,  on  reflection,  will  deny  this 
power. 

A  good  deal  of  the  argument  on  the  part  of 
the  claimant  in  support  of  the  right  to  recover 
the  contract  price  of  these  boats,  is  placed  upon 
.the  ground  of  the  absence  of  any  authority  in 
the  Board  of  Commissioners  to  pass,  in  invi- 
tum,  upon  the  claims.  We  have  conceched  this 
want  of  authority.  They  possessed  no  judicial 
power,  nor  did  they  claim  to  exercise  any.  The 
government  having  suspended  all  payment  upon 
the  contracts  upon  allegations  of  frauds  and  ir- 
regularities, until  an  inquiry  could  be  had  in 
respect  to  them,  appointed  this  Board  as  a 
favor  to  its  creditors,  to  enable  those  who  might 
desire  it  to  have  an  immediate  investigation. 
*It  was  an  act  of  kindness  to  them.  They  [*48z 
were  left  free,  however,  to  present  or  withhold 
their  claims.  But  we  find  nothing  in  the  con- 
stitution of  the  Board,  or  in  its  proceedings,  or 
in  the  proceedings  on  the  part  of  the  govern- 
ment, indicating  expressly,  or  by  implication, 
that  when  the  investigation  was  thus  volun- 
tarily submitted  to,  the  amount  adjusted,  and 
the  acceptance  of  payment  by  the  claimant,  the 
proceeding  was  not  to  be  final.  It  could  hard- 
ly have  been  supposed  or  believed  by  the  claim- 
ants themselves,  that  the  government  would 
have  gone  to  the  expense  of  furnishing  them  a 
tribunal  in  their  midst  for  this  investigation, 
and  subject  itself  also  to  the  expense  of  carry- 
ing it  on  in  the  cases  submitted  to  its  cogniz- 
ance as  a  matter  of  mere  preliminary  inquiry 
to  adjust  parts  or  portions  of  a  contract,  and 
make  advances  thereon,  leaving  the  residue  for 
further  litigation  before  Congress  or  the  Court 
of  Claims.  This  is  not  the  course  of  litigation 
between  private  parties.  They  are  not  allowed 
to  split  up  an  entire  contract  or  demand  into 
several  parts;  and  we  are  not  aware  of  any 
reason  for  any  exception  to  the  rule  in  a  pro- 
ceeding against  the  government.  We  cannot 
think  that  a  further  hearing  before  any  other 
tribunal  of  the  same  matters  was  within  the 
contemplation  of  either  party. 

The  hearing  before  this  Board  was  had  more 
than  a  year  £fore  the  present  Court  of  Claims 
was  established,  under  the  Act  of  Congress  of 
March  3,  1863,  which  authorizes  suits  and  judg- 
ments against  the  government.  Previously,  the 
only  remedy  of  the  creditor  was  by  an  applica- 
tion to  Congress  or  to  the  Court  of  Claims, 
which  was  established  in  1855,  but  possessed  no 
authority  to  render  judgment  against  it.  It 
was  but  a  commission  appointed  by  the  govern- 
ment to  hear  and  pass  upon  claims,  but  whose 
determination  had  no  force  till  confirmed  by 
Congress.  It  differed  from  the  commission  in 
the  present  case,  as  it  was  established  by  law, 
and  had  general  authority  to  hear  all  claims; 
but,  so  far  as  respects  the  cases  of  voluntary 
submission  before  the  Board,  we  regard  the 
finding,  followed  by  acceptance  of  payment,  as 
conclusive  upon  the  claim  as  if  it  had  been  be- 
fore this  **first  Court  of  Claims,  and  heard  ['48a 
and  decided  there,  and  the  amount  found  due 
paid  by  the  government.  Now,  we  suppose  that 
it  would  be  an  error  in  the  Court  of  Claims,  as 
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at  present  eonatituied,  with  power  to  render 
judgment  against  the  government,  to  bear  and 
revise  the  allowance  of  a  claim  already  heard 
and  decided  upon  by  Congress,  or  by  the  former 
Court  of  Claims,  and  payment  made,  even  if 
the  claimant  was  not  satisfied.  And  we  think 
it  is  equally  error,  in  the  present  case,  upon  the 
some  principle  and  for  the  same  reasons. 

Indeed,  unless  the  claimant  is  barred,  under 
the  circumstances  stated,  it  would  be  difficult 
for  the  government  to  determine  when  there 
would  be  an  end  to  claims  put  forth  against  it, 
as  there*  is  no  Statute  of  Limitations,  of  which 
we  are  aware,  applicable  to  them  before  this 
court. 

The  judgment  of  the  court  is,  that  the  de- 
cree must  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  dismissing  the 
petition. 


THE  UNITED  STATES,  Appt, 

V. 

ALBERT  L.  MOWRY. 

Award    of    Commissioners   a    bar    to   further 

claim. 

«» 

U.  S.  T.  Adams,  ante,  249.  followed. 

Acceptance  of  an  award  of  a  Board  of  Commis- 
sioners, upon  a  claim  against  tne  government,  is  a 
bar  against  any  further  allowance  by  the  Court 
of  Claims. 

[No.  186.] 

Argued  Mar.  31,  186U.    Decided  Apr.  12,  1869. 
A  PPEAL  from  the  Court  of  Claims. 

The  case  is  stated  by  the  court.  See,  also, 
the  preceding  case  of  U.  S.  v.  Adams. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  T.  L.  Dick- 
ey, Asst.  Atty-Gen.,  and  E.  P.  Norton,  for 
appellants. 

Messrs.  R.  H.  Corwine  and  J.  M.  Carlisle, 
for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Court  of  Claims. 

The  petition  of  Mowry  sets  forth  that  rail- 
road cars  were  needed  on  tlie  PaciHc  Railroad 
in  Missouri,  for  the  transportation  of  men  and 
supplies  in  the  Military  Department  of  the 
West,  then  in  command  of  General  Fremont; 
and  that,  on  the  22d  September,  1861,  he  made 
a  contract  with  Chief  Quartermaster  McKin- 
stry,  at  the  head  of  that  department  under  Gen- 
eral Fremont,  to  construct  fifty  box  cars  and 
fifty  platform  cars,  the  former  for  $826  each, 
and  the  latter  for  $700  each.  These  cars  were 
afterwards  constructed,  approved  and  taken  in- 
to the  service  of  the  government. 

The  payment  of  the  price  on  this  contract, 
was,  among  many  others  within  that  military 
district,  suspended  upon  allegations  of  fraud 
and  irregularities  committed  therein,  and  a 
Board  of  Commissioners  appointed  to  investi- 
gate them  and  report  to  the  Secretary  of  War. 
The  petitioner  presented  his  claim  before  this 
Board,  charging  the  contract  price,  amounting 
to  $76,250.  This  Board,  after  investigation,  al- 
lowed to  the  petitioner  $58,750,  and  gave  him  a 
voucher  for  that  amount,  the  ])ayment  of  which 
was  accepted  by  him  from  the  grovernment,  as 
provided  for  by  an  Act  uf  Congress.  The  Court 
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of  Claims  allowed  the  balance  of  the  contract 
price,  $17,250. 

The  case  falls  within  the  decision  of  this 
court  just  rendered  in  the  case  of  U.  S.  v. 
Adams  [ante.  249].  Under  the  drcumstancea^ 
the  petitioner  is  concluded  by  the  finding  of  the 
Board  and  acceptance  of  payment. 

The  decree  must  be  reversed,  and  the  eaoM 
remanded,  with  directions  to  enter  decree  die- 
missing  the  petition. 


UNITED  STATES,  Appt, 
v. 

SAMUEL  J.  MORGAN; 

SAME  V.  JONATHAN  P.  BURTON; 

SAME  V.  OLIVER  H.  GEFFROY| 

and 
SAME  V.  BENJAMIN  HIGDON. 

U.  S.  V.  Adams,  ante,  249,  followed. 

Acceptance  of  an  award  of  less  tuan  the  amount 
of  a  Claim  against  the  goveiument,  made  by  a 
Board  of  Commissioners,  is  a  bur  to  further  claim. 

[Nos.  191,  192,  19;j,  197.] 
Argued  Mar.  29,  1809.    Decided  Apr.  12,  IStfd. 

A  PPEALS  from  the  Court  of  Claims. 

The  facts  of  these  cases  sufliciently  appear 
in  the  opinion  of  the  court.  See,  also,  the  re- 
port of  the  case  of  U.  S.  ▼.  Adams,  just  pre- 
ceding the  last  case  above. 

Messrs  £.  R.  Hoar,  Atty-Gen.,  T.  L.  Dick- 
ey, Asst.  Atty-Gen.,  and  E.  P.  Norton,  for 
appellant. 

Messrs  J.  M.  Carlisle,  J.  D.  McPherson,  and 
R.  W.  Corwine,  for  appellees. 

Mr.  Justice  Nelson  delivered  the  opinion  ox 
the  court: 

[in  No.  191  as  follows]: 

This  is  an  appeal  from  the  Court  of  Claims. 

The  petition  in  this  case  sets  forth  that  Mor- 
gan, under  a  contract  with  the  government,  in 
September,  1861,  purchased  62Z  horses,  for 
which  he  was  to  receive  $130  each;  that  the 
government  has  refused  to  pay  the  price  accord- 
ing to  the  contract,  and  that  a  balance  remains 
of  $7,830.  This  contract  was  made  with  the 
petitioner  by  Reeside,  an  agent  of  General  Fre- 
mont, who  had  been  authorized  to  purchase  two 
thousand  horses  for  his  military  department, 
at  the  price  stated  above. 

The  claim  was  presented  to  the  Board  of 
CommiHsioners  appointed  to  investigate  con- 
tracts made  in  this  department  and.  after  an 
examination  into  the  claim,  it  was  reduced  $7,- 
830,  the  Board  allowing  only  $115  per  head  for 
the  horses  instead  of  $130,  the  contract  price; 
and  gave  to  the  claimant  a  voucher  for  the* 
amount  at  this  rate,  $60,076,  payment  of  which 
was  afterwards  accepted  by  him  from  Uie  gov- 
ernment. 

The  Court  of  Claims  decreed  in  his  favor  the 
contract  price,  deducting  the  above  payment. 
The  case  falls  within  the  decision  of  U.  S.  v. 
Adams  [ante,  249],  and  this  decree  must,  tlicre- 
fore,  be  reversed. 

The  case  is  remanded,  with  directions  to  die- 
miss  the  petition. 
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Nob.  192, 193, 197.  | 

Mr.  Justice  Nelson  delivered  the  opinion  In 
these  cases,  as  follows: 

These  are  in  cases  of  contracts  made  by  Ree- 
side  with  the  claimants  for  the  purchase  of 
horses  under  the  same  circumstsnces  as  stated 
in  the  case  of  U.  8.  v.  Morgan,  and  must  fol- 
low the  same  result. 

The  decree  of  the  Court  of  Claims  in  each 
ease  must  be  reversed,  and  the  causes  remand- 
ed, with  directions  to  dismiss  the  petitions. 


pell  ant  may  move  upon  proper  showing  for  an 
entry,  nunc  pro  tunc,  of  the  prayer  and  neces- 
sary allowance  of  appeal,  in  the  circuit  court. 
If  such  an  entry  simll  be  made  by  direction  of 
the  Circuit  Court,  the  motion  for  certiorari 
may  be  hereafter  renewed. 


THE  CITY  OP  CHICAGO,  Appt., 

V. 

BIGELOW,  Admr.  of  Samuel  Nicholson. 

Motions  to  dismiss  and  for  certiorari,  denied — 
omission  in  record,  how  supplied. 

This  court  will  not  dismiss,  because  the  record 
shows  DO  allowance  of  appeal,  when  It  Is  shown  by 
affldavlt  that  an  appeal  was  actually  allowed. 

Time  win  be  given  to  move  for  an  entry  nunc 
pro  tone.  In  the  circuit  court,  of  the  allowance  of 
appeal. 

A  motion  for  a  certiorari  will  not  be  granted 
when  It  appenrs  that  nothing  Is  omitted  from  the 
record,  which  Is  of  record  In  the  court  below. 

If  an  entry  of  the  allowance  of  the  appeal  shall 
be  made  by  the  circuit  court,  the  motion  for 
certiorari  may  be  renewed. 

[No.  183.] 

Arpued  Apr.  9,  1869.        Decided  Apr.  12,  1869. 

This  case  arose  upon  a  petition  filed  in  the 

APPEAL  from  the  Circuit  Court  of  the  Unit-    St.  Louis  Court  of  Common  pleas,  by  the  plain- 
ed   States   for   the   Northern   District   of  '  tiff  in  error,  to  recover  on  a  certain  policy  of 


JESSE  RIDDLESBARGER,  PlfT.  in  Err., 

V. 

THE  HARTFORD  FIRE  INSURANCE  COM- 
PANY OF  HARTFORD,  CONNECTICUT. 

(See  S.  C.  7  Wall  386-392.) 

Limitation  clause  in  policy,  valid — second  ac- 
tion— statute  of  State,  inoperative  upon. 

A  condition  In  a  policy  of  Insurance  against  the 
maintenance  of  any  action  to  recover  a  claim  upon 
the  policy,  unless  commenced  within  twelve 
months  after  the  loss.  Is  valid. 

The  condition  Is  not  affected  by  the  fact  that  a 
previous  action,  which  was  dismissed,  had  been 
commenced  wltnln   that  period. 

The  statute  of  a  State,  which  allows  a  party 
who  suffers  a  nonsuit  in  an  action  to  hrln^  n  new 
action  for  the  same  cause  within  one  year  after- 
wards, does  not  affect  the  rights  of  the  parties  in 
such  case. 

[No.  126.] 

Argued  Mar.  29,  1869.    Decided  Apr.  12,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 


lliioois. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellee,  to  recover  damages  result- 
ing from  an  alleged  infringement  of  certain  let- 
ters patent,  and  for  an  injunction. 

The  court  below  having  entered  a  decree  in 
favor  of  the  domplainant,  the  defendant  took  an 
appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

On  a  motion  for  a  certiorari  by  the  appellent. 
And  a  motion  to  dismiss  by  the  appellee. 

Messrs.  B.  R.  Curtis  and  S.  A.  Irvin,  for  ap- 
pellant. 

Messrs.  Goodwin  &  Lamed  and  M.  H.  Car- 
penter, for  appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Th^  record  shows  no  allowance  of  appeal  in 
the  court  below,  and  this  is  usually  a  sufficient 
ground  for  dismissal. 

But  it  appears  from  affidavits,  that  an  appeal 
was  in  fact  prayed  and  allowed;  and  that  the 
condition  of  the  record  is  due  to  the  omission  of 
the  clerk  below  to  make  the  proper  entry. 

Under  these  circumstances  we  think  that 
neither  the  motion  of  Mr.  Carpenter  to  dismiss 
nor  the  motion  of  Mr.  Irvin  for  a  certiorari 
should  be  allowed. 

We  cannot  dismiss  for  the  want  of  an  allow- 
ance of  an  appeal,  when  it  is  satisfactorily 
shown  by  the  affidavits  that  an  appeal  was  act- 
ually allowed,  without  giving  the  appellant  the 
opportunity  to  make  record,  proof  of  the  fact. 
HioT  can  we  allow  a  certiorari,  when  it  appears 
that  nothing  is  omitted  from  the  record  which 
is  of  record  in  the  court  below. 

The  cause  will  be  passed  until  the  second 
Monday  of  October,  that  the  counsel  for  the  ap- 
7    W^LL.  U.  S.,  Book  19. 


insurance. 

On  motion  of  the  defendant,  the  case  was  re- 
moved into  the  court  below.  Judgment  having 
been  entered  by  said  court  in  favor  of  the  de- 
fendant, the  plaintiff  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Hughes,  Denver  &  Peck,  and  L. 
Jan  in,  for  plaintiff  in   error: 

1.  Parties  x»nnot  bv  a  contract  agree  upon  a 
limitation  different  from  ^e  statutes  within 
which  suit  shall  be  brought^  or  the  rights  to  sue 
shall  be  barred. 

This  would  be  in  conflict  with  the  law  and  its 
policy.  French  v.  Lafayette  Ins.  Co.  5  Mc- 
Lean, 461 ;  9  Ind.  443 ;  2  Ind.  102. 

This  is  an  attempt  to  bar  or  disdiarge  a 
right  of  action  before  the  right  accrues.  It  is  a 
well  settled  principle,  that  a  release  can  only 
operate  upon  an  existing  claim. 

Co.  265;  4  Mass.  688;  7  Mass.  155;  16  Mass. 
110;  4  Pick.  368. 

Why  has  a  condition  or  agreement  in  a  pol- 
icy, providing  that  all  disputes  arising  under  it 
shall  be  referred  to  arbitration,  been  held  to  be 
void?  Because  it  is  an  attempt  to  oust  the 
jurisdiction  of  the  courts. 

2  Am.  1,245;  1  Phil.  Ins.  23;  5  Ohio  St.  134; 
1  WUs.  129;  4  Watts,  41; '6  Har.  &  J.  413. 

The  contract  was  made  at  Kansas  City,  in 
Che  State  of  Missouri,  and  was  made  with  ref- 
erence to  the  then  existing  laws  of  that  state. 

That  law  became  a  part  of  the  contract  itse'if, 
and  to  that  law  we  must  look  in  giving  a  con- 
struction to  the  contract;  and,  so  far  as  the 
remedy  is  concerned,  when  suit  is  brought  in 

NOTS. — Conditions  in  policy  ss  to  time  for 
bringing  suit — see  notes,  22  L.  ed.  U.  8.  556;  2 
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that  State  to  enforce  a  right  growing  out  of  t 
that  contract,  the  law  of  that  State  must  alone 
govern  and  determine. 

By  the  Statute  of  Limitations  (page  1048)  it 
was  provided  that  actions  of  this  kind  should 
be  brought  within  five  years  next  after  the 
cause  of  action  accrued,  and  by  the  3d  section 
of  the  3d  article  it  is  provided,  thac  if  any  ac- 
tion shall  have  been  commenced  within  the 
times  respectively  prescribed  by  the  preceding 
articles,  and  the  plaintiff  therein  suffers  a  non- 
suit, etc.,  such  plaintiff  may  commence  a  new 
action,  from  time  to  time,  within  one  year  from 
the  time  of  such  nonsuit  suffered. 

It  is  believed  the  point  now  under  consider- 
ation has  never  been  adjudicated  and  settled  in 
this  court 

In  1848  the  precise  question  came  up  for  ad- 
judication in  the  Circuit  Court  of  the  United 
States,  in  the  case  of  Cray  v.  Hartford  Ins. 
Oo.  before  Mr.  Justice  Nelson,  reported  in  1 
Blatchf.  C.  C.  280;  and  he  decided  that,  where 
a  policy  of  insurance  provided  that  no  action 
should  be  sustained  against  the  insurer  founded 
thereon,  unless  brought  within  twelve  months 
after  the  cause  of  action  accrued,  the  lapse  of 
time  in  such  case  of  such  suit  should  be  deemed 
conclusive  evidence  against  the  claim  set  up; 
and  he  held  that  such  a  provision  was  valid 
and  binding  between  the  parties,  and  was  a 
good  defense  to  a  suit  brought  on  the  policy 
more  than  twelve  months  after  the  cause  of 
action  accrued. 

In  1853  the  same  question  came  up  again  in 
the  Circuit  Court  of  the  United  States,  before 
Mr.  Justice  McLean  (see  5  McL.  462),  and  he 
decided  and  held,  "That  parties  cannot  by  a 
contract  agree  upon  a  limitation  different  from 
that  in  the  statute  within  which  suit  shall  be 
brought,  or  the  right  to  sue  be  barred;"  and 
that  such  a  provision  was  no  bar  to  an  action 
brought  after  the  expiration  of  twelve  months 
from  the  time  the  cause  of  action  accrued. 

There  seems  to  be  a  conflict  of  opinion  be- 
tween these  two  eminent  judges,  and  the  ques- 
tion is  still  an  open  one  in  this  court. 

There  is  also  a  conflict  of  opinion  in  the 
state  courts,  but  the  weight  of  authority  would 
seem  to  be  in  favor  of  the  validity  of  such 
contracts. 

But  it  is  also  understood  that  this  court  does 
not  feel  itself  bound  by  the  decisions  of  state 
courts  in  cases  like  the  one  at  bar. 

But  those  decisions  show  that  the  validity  of 
such  a  contract  as  we  are  now  considering 
is  still  an  open  question  in  the  state  courts. 

Dutton  V.  Vermont  Ins.  Co.  17  Vt.  369; 
Woodbury  Sav.  Bank  ▼.  Charter  Oak  Ins.  Co. 
31  Conn.  525;  Ripley  v.  JEtnsL  Ins.  Co.  29  Barb. 
552;  5  McLean,  462;  9  Ind.  443;  2  Ind.  102. 

2.  But  if  the  limitation  contract  in  the  pol- 
icy, as  to  the  time  of  bringing  the  suit,  is  valid, 
and  binds  the  plaintiflT  to  commence  his  action 
within  twp.lve  months  after  the  loss  accrued, 
then  it  is  insisted,  that  inasmuch  as  plaintiff 
did  commence  his  action  against  defendant 
within  the  prescribed  time,  to  wit:  June  10, 
1862,  in  the  Kansas  City  Court  of  Common 
Pleas,  in  which  he  sought  to  recover  for  the 
same  cause  of  action,  and  none  other  than  he 
seeks  to  recover  for  in  this  suit,  to  which  de- 
fendant appeared  and  filed  an  answer  to  the 
merits;  that  said  suit  was  pending  and  unde- 
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cided  in  said  court,  until  June  8,  1864,  when 
plaintiff  suffered  a  nonsuit  therein,  and  the 
present  cause  of  action  commenced  in  the  St. 
Louis  Court  of  Common  Pleas,  July  28,  1864» 
and  within  one  year  after  such  nonsuit  suf- 
fered; plaintiff  has  complied  with  the  condi- 
tion of  said  contract  as  to  time,  and  is  entitled 
under  said  contract,  and  the  then  existing  laws 
of  the  State  of  Missouri,  to  maintain  tlus  ac- 
tion. 

Haymaker  v.  Haymaker,  4  Ohio  St.  274; 
Woodbury  Sav.  Bank  v.  Charter  Oak  Ins.  Co. 
31  Conn.  617. 

Messrs.  Hubbard  and  McFarland,  for  de- 
fendant in  en'or: 

It  has  been  well  established  by  repeated  judi- 
cial decisions,  that  conditions  like  the  one  in 
question  are  valid  in  law. 

Peoria  Ins.  Co.  v.  Whitehill,  25  111.  466 ;  WH- 
liams  V.  Mutual  Ins.  Co.  20  Vt.  222;  Wilson  t. 
Minsk  Ins.  Co.  27  Vt.  99;  N.  W.  Ins.  Co.  t. 
Phoenix  Oil  Co.  31  Pa.  448;  Brown  v.  Savannah 
Ins.  Co.  24  Ga.  101 ;  Portage  Ins.  Co.  v.  West,  6 
Ohio  St.  602;  Amesbury  v.  Bowditch  Ins.  Co.  6 
Gray,  603;  Fullam  v.  N.  Y.  Ins.  (Jo.  7  Gray, 
61;  Carter  v.  Humbolt  Ins.  Co.  12  la.  287; 
Stout  V.  City  Ins.  Co.  12  la.  371;  Eagle  Ins.  Co. 
V.  Lafayette  Ins.  Co.  9  Ind.  443;  Ripley  v. 
^tna  Ins.  Co.  29  Barb.  552;  Gooden  v.  Amos- 
keaff  Ins.  Co.  20  N.  H.  73;  Brown  v.  Ins.  Co.  5 
R.  1.  394,  7  R.  I.  301;  Ames  v.  N.  Y.  Ins.  Co. 
14  N.  Y.  253;  Ketchum  v.  Prot.  Ins.  Co.  1  Allen 
N.  B.  186-187;  Lampkin  v.  Western  Ass.  Co. 
Up.  Can.  13  Q.  B.  237,  361 ;  Provincial  Ins.  Co. 
V.  ^tna  Ins.  Co.  16  Up.  Can.  Q.  B.  145;  Cray  v. 
Hartford  Ins.  Co.  1  Blatchf.  280. 

But  is  claimed  that,  by  a  statute  of  Mia- 
souri,  the  limitation  contained  in  the  contract 
was  so  enlarged  as  to  admit  of  a  second  suit  at 
any  time  within  one  year  after  the  discontinu- 
ance of  the  first. 

The  status  and  rights  of  the  parties  with 
reference  to  this  question,  are  purely  matters 
of  contract,  and  to  be  determined  solely  by  the 
provisions  of  the  contract.  The  parties  have 
made  their  own  standard  of  limitations  and 
rights.  If  they  are  not  bound  by  the  general 
limitations  of  the  statute,  for  the  same  reason 
they  are  not  bound  by  the  savings  of  that  stat- 
ute. There  is  no  escape  from  this  conclusion, 
except  by  holding  the  condition  to  be  null  and 
void. 

Wilson  V.  .^Etna  Ins.  Co.  27  Vt.  99;  Brovm 
V.  Ins.  Co.  7  R.  I.  301. 

But,  assuming  the  statute  to  be  applicable  to 
this  class  of  cases>  the  plaintiff  is  not  barred 
by  it  unless  he  suffered  a  nonsuit  in  the  first 
action. 

It  is  submitted:  1,  that  the  plaintiff  is  not 
within  the  equities  and  meaning  of  the  statute, 
for  these  were  intended  to  cover  only  cases  of 
accidental  miscarriage;  nor,  2,  is  he  within  the 
letter  of  the  statute,  for  in  no  proper  sense  can 
he  be  said  to  have  suffered  a  nonsuit. 

Steph.  PI.  109;  3  Chit.  Pr.  784-910;  1  BoaT. 
Law  Die.  679,  §§  35,  36,  37,  38. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  *upon  a  policy  of  in-  1*387 
surance  in  the  sum  of  $5,000,  issued  by  the  de- 
fendant, a  Corporation  created  under  the  laws 
i  of  Connecticut,  to  the  plaintiff,  upon  a  brick 
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building  belonging  to  him,  situated  in  Kansas 
City,  in  the  State  of  Missouri.  The  polidy  bears 
date  on  the  first  of  June,  1861,  and  runs  for 
one  year.  The  building  was  destroyed  by  fire 
in  March,  1862,  and  in  June  following,  the 
plaintilf  brought  an  action  for  the  loss  sus- 
tained, in  the  Kansas  City  Court  of  Common- 
Pleas,  in  the  County  of  Jackson,  in  that  State. 
To  this  action  the  defendant  appeared  and  an- 
swered to  the  merits,  and  the  cause  continued 
in  that  court  until  June,  1864,  when  it  was  dis- 
missed by  the  plaintiff.  Within  one  year  after 
this  dismissal,  the  present  action  was  com- 
menced in  the  Court  of  Common  Pleas,  in  the 
County  of  St.  Louis,  from  which  it  was  trans- 
ferred to  the  Circuit  Court  of  the  United 
States. 

The  policy  contains  the  condition  that  no  ac- 
tion against  the  Company  for  the  recovery  of 
any  claim  upon  the  policy  shall  be  sustained, 
unless  commenced  within  twelve  months  after 
the  loss  shall  have  occurred;  and,  that  the 
lapse  of  this  period  shall  be  conclusive  evi- 
dence against  the  validity  for  any  claim  assert- 
ed, if  an  action  for  its  enforcement  be  subse- 
quently commenced. 

To  the  present  action  the  defendant  pleaded 
this  condition.  The  plaintiff  replied  the  com- 
mencement of  the  first  action  in  the  Kansas 
City  Court  of  Common  Pleas  within  the  year 
stipulated  in  the  condition,  and  the  commence- 
ment of  the  present  action  within  one  year 
after  the  dismissal  of  that  action. 

To  the  replication,  the  defendant  demurred. 

The  Statute  of  Limitations  of  Missouri,  after 
prescribing  various  periods  of  limitation  for 
different  actions,  provides  that  if  in  any  ac- 
tion commenced  within  the  period  mentioned, 
the  plaintiff  shall  ''suffer  a  nonsuit,"  he  may 
eommence  a  new  citation  within  one  year  after- 
wards. 

By  the  demurrer  to  the  replication  two  ques- 
tionis  are  presented  for  our  determination: 
First,  whether  the  condition  against  the  main- 
tenance of  any  notion  to  recover  a  claim  upon 
the  policy,  unless  coninienced  within  twelve 
months  after  the  loss  is  valid;  and  second, 
whether,  if  valid,  the  condition  was  complied 
with  in  the  present  case  under  the  Statute  of 
Limitations  of  Missouri. 

The  objection  to  the  ^condition  is  founded 
upon  the  notion  that  the  limitation  it  pre- 
scribes contravenes  the  policy  of  the 
390*]  ^Statute  of  Limitations.  This  notion 
arises  from  a  misconception  of  the  nature  and 
objects  of  statutes  of  tiiis  character.  They  do 
not  confer  any  right  of  action.  They  are  enact- 
ed to  restrict  the  period  within  which  the  right, 
otherwise  unlimited,  might  be  asserted.  They 
are  founded  upon  the  general  experience  of 
mankind,  that  claims  which  are  valid  are  not 
usually  allowed  to  remain  neglected.  The  lapse 
•f  years  without  any  attempt  to  enforce  a  de- 
mand creates,  therefore,  a  presumption  against 
its  original  validity,  or  that  it  has  ceased  to 
subsist.  This  presumption  is  made  by  these 
statutes  a  positive  bar;  and  they  thus  become 
itatntes  of  repose,  protecting  parties  from  the 
prosecution  of  stale  claims,  when,  by  loss  of 
eridence  from  death  of  some  witnesses,  and  the 
imperfect  recollection  of  others,  or  the  destruc- 
tion of  documents,  it  might  be  impossible  to 
7  Wall, 


establish  the  truth.  The  policy  of  these  stat- 
utes is  to  encourage  promptitude  in  the  prose- 
cution of  remedies.  They  prescribe  what  is  sup- 
posed to  be  a  reasonable  period  for  this  purpose, 
but  there  is  notliing  in  their  language  or  ob- 
ject >vhich  inhibits  parties  from  stipulating  for 
a  shorter  period  within  which  to  assert  their 
respective  claims.  It  is  clearly  for  the  inter- 
est of  insurance  companies  that  the  extent  of 
losses  sustained  by  them  should  be  speedily  as- 
certained, and  it  is  equally  for  the  interest  of 
the  assured  that  the  losses  should  be  speedily 
adjusted  and  paid.  The  conditions  in  policies 
requiring  notice  of  losses  to  be  given,  and  proofs 
of  the  amount  to  be  furnished  the  insurers 
within  certain  prescribed  periods,  must  be 
strictly  complied  with  to  enable  the  assured  to 
recover.  And  it  is  not  perceived  that  the  con- 
dition under  consideration  stands  upon  any  dif- 
ferent footing.  The  contract  of  insurance  is  a 
voluntary  one,  and  the  insurers  have  a  right  to 
designate  the  terms  upon  which  they  will  be 
responsible  for  losses.  And  it  is  not  an  unrea- 
sonable term  that  in  case  of  a  controversy  upon 
a  loss  resort  shall  be  had  by  the  assured  to 
the  proper  tribunal,  whilst  the  transaction  is 
recent,  and  the  proofs  respecting  it  are  acces- 
sible. 

A  stipulation  in  a  policy  to  refer  all  disputes 
to  arbitration  stands  upon  a  different  footing. 
That  is  held  invalid  'because  it  is  an  at-  [*39z 
tempt  to  oust  the  courts  of  jurisdiction  by  ex- 
cluding the  assured  from  all  resort  to  them 
for  his  remedy.  That  is  a  very  different  matter 
from  prescribing  a  period  within  which  such 
resort  shall  be  had.  The  condition  in  the  policy 
in  this  case  does  not  interfere  with  the  author- 
ity of  the  courts;  it  simply  exacts  prompti- 
tude on  the  part  of  the  assured  in  theiprosecu- 
tion  of  his  legal  remedies,  in  case  a  loss  is  sus- 
tained respecting  which  a  controversy  arises  be- 
tween the  parties. 

The  Statute  of  Missouri,  which  allows  a 
party  who  "suffers  a  nonsuit"  in  an  action  to 
bring  a  new  action  for  the  same  cause  within 
one  year  afterwards,  does  not  affect  the  rights 
of  the  parties  in  this  case.  In  the  first  place, 
the  statute  only  applies  to  oases  of  involuntary 
nonsuit,  not  to  cases  where  the  plaintiff  of  his 
own  motion  dismisses  the  action.  It  was  only 
intended  to  cover  cases  of  accidental  miscar- 
riage, as  from  defects  in  the  proofs,  or  in  the 
parties  or  pleadings,  and  like  particulars,  in 
the  second  place,  uie  rights  of  the  parties  flow 
from  the  contract.  That  relieves  them  from 
the  general  limitations  of  the  statute,  and  as  a 
consequence,  from  its  exceptions  also. 

The  action  mentioned,  which  must  be  com- 
menced within  the  twelve  months,  is  the  one 
which  is  prosecuted  to  judgment.  The  failure 
of  a  previous  action  from  any  cause  cannot 
alter  the  case.  The  contract  declares  that  an 
action  shall  not  be  sustained,  unless  such  ac- 
tion, not  some  previous  action,  shall  be  com- 
menced within  the  period  designated.  It  makes 
no  provision  for  any  exception  in  the  event  of 
the  failure  of  an  action  commenced,  and  the 
court  cannot  insert  one  without  changing  the 
contract. 

The  questions  presented  in  this  case,  though 
new  to  this  court,  are  not  new  to  the  country. 
The  validity  of  the  limitation  stipulated  in 
conditions  similar  to  the  one  in  the  case  at  bar, 
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has  been  elaborately  considered  in  the  highest 
courts  of  several  of  the  States/*  and  has  been 
39a*]  sustained  in  all  of  *them,  except  in  the 
Supreme  Court  of  Indiana,  Eagle  Ins.  Co.  v. 
Lafayette  Ins.  Co.  9  Ind.  443,  which  followed  an 
adverse  decision  of  Mr.  Justice  McLean,  in  the 
Circuit  Court  for  the  district  of  that  SUte. 
French  v.  Lafayette  Ins.  Co.  6  McLean,  4G1. 
Its  validity  has  also  been  sustained  by  Mr. 
Justice  Nelson,  in  the  Circuit  Court  for  the  Dis- 
trict of  Connecticut.  Cray  v.  Hartford  Ins.  Co. 
1  Blatchf.  280. 

We  have  no  doubt  of  its  validity.  The  com- 
mencement, therefore,  of  the  present  action 
within  the  period  designated,  was  a  condition 
essential  to  the  plaintiff's  recovery;  and  this 
condition  was  not  affected  by  the  fact  that  the 
action,  which  was  dismissed,  had  been  com- 
menced within  that  period. 

Judgment  affirmed. 


ANN  PAYNE,  Comp.  and  Appt., 

V. 

ZADOC  HOOK,  William  Carrington,  et  al. 
(See  S.  C.  7  Wall.  425-433.) 

Jurisdiction  over  administrator  by  circuit 
court — equity  jurisdiction  of  Federal  Courts 
not  limited  by  state  laws — ^tcst  of  equity 
jurisdiction — chancery  jurisdiction  over  *jc- 
ecutors  and  administrators — bill  by  one  dis- 
tributee— parties — when  bill  is  not  multifari- 
ous. 

Circuit  Court  of  the  United  States  for  Missouri, 
lias  jurisdiction  of  a  bill  against  an  administrator 
and  nis  sureties,  on  his  otHcial  bond,  to  obtain  a 
distributive  share  of  the  estate. 

The  equitr  Jurisdiction  conferred  on  the  Pederal 
Courts  is  subject  to  neither  limitation  nor  restraint 
by  state  legislation,  and  Is  uniform  throughout 
tlie  different  States  of  the  Union. 

The  absence  of  a  complete  and  adequate  remedy 
at  law,  is  the  only  test  of  equity  jurisdiction. 

A  Court  of  Chancery  has  Juiisdlction  to  compel 
executors  and  admlui.<«crators  to  account  and  dis- 
tribute the  assets  in  their  hands. 

It  is  no  objection  to  such  a  bill  that  there  are 
other    distributees    besides    the    complainant. 

The  sureties  of  the  Administrator  are  proper 
parties  to  snch  suit. 

Such  bill  is  not  multifarious,  although  it  seeks 
to  open  the  settlement  with  the  Probate  Court  as 
fraudulent,  and  to  cancel  the  receipt  from  the  com- 
pli#.nant  to  the  admii^lstrator. 

[No.  113.] 
Argued  Mar.  18,  1869.    Decided  Apr.  12,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Alissonri. 
The  history  of  the  case  and  a  statement  of 
the  facta  appear  in  the  opinion  of  the  court. 
Messrs.  Glover  and  Shepley,  for  appellant: 

Note. — Multifarious — see  note  to  Gaines  v. 
Chew,  11  L.  ed.  U.  S.  402. 

Limiting  or  restraining  equity  jurisdiction  of 
Federal  courts  by  state  legislation — see  note,  18 
L.R.A.  269. 

1.  Peoria  Ins.  Co.  v.  Whitehill.  23  lU.  406; 
Williams  V.  Mutual  Ins.  Co.  20  Vt.  222:  Wilson 
v.  itltna  Ins.  Co.  27  Vt.  09;  N.  W.  Ins.  Co.  v. 
Phceniz  Oil  Co.  31  Pa.  449;  Brown  ▼.  Savannah 
Ins.  Co.  24  Ga.  101 ;  Portage  Ins.  Co.  v.  West,  6 
Ohio  St.  602 ;  Amesbury  v.  Bowditcb  Ins.  Co.  6 
Gray,  603  r  Fullaro  v.  N.  Y.  Ins.  Co.  7  Gray,  61 ; 
Carter  v.  Humboldt  Ins.  Co.  12  Iowa.  287.  Stout 
V.  City  Ins.  Co.  12  Iowa,  371 ;  Uipley  v.  /Ktna 
Ins.  Co.  29  Barb.  552 ;  Gooden  v.  Amoslteag  (!o. 
20  N,  H.  73;  Brown  v.  Roger  Williams  Co.  5  U. 
1.  394.  7  R.  1.  301 ;  Ames  v.  N.  Y.  Ins.  Co.  14  N. 
Y.  253. 
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In  the  argument  of  the  demurrer,  it  was  in- 
sisted  that  the  Circuit  Court  of  the  United 
States  had  no  jurisdiction  of  the  cause;  that 
the  principal,  Zadoc  Hook,  could  not  be  jointly 
sued  with  his  securities;  and  that  the  bill  was 
multifarious. 

1.  The  circuit  court  had  jurisdiction  of  the 
case  made  by  the  bill.  The  complainant  was  a 
citizen  of  Virginia,  and  all  the  defendants  were 
citizens  of  Missouri.  The  bill  showed  a  matter 
of  legal  controversy.  These  facts  were  suffi- 
cient to  maintain  the  jurisdiction  of  the  Fed- 
eral Court.  "The  judicial  power  of  the  United 
States  shall  extend  ...  to  controversies 
between  citizens  of  different  States."  Art.  III., 
Const,  sec.  2. 

There  is  no  exception  here  whatever.  And 
there  is  no  reason  why  a  distributee  or  legatee 
should  not  demand  his  rights  against  an  ad- 
ministrator  or  e.\ecutor  in  the  Federal  Court. 

3  Story,  Const.  562,  §§  1684,  1685;  Bray  v. 
Belt,  1  Pet.  670;  Childress  v.  Emory,  8  Wheat. 
642;  Boyce  v.  Grundy,  9  Pet.  275;  Edmonds  v. 
Crenshaw,  14  Pet.  166;  Suydam  v.  Broadnax, 
14  Pet.  74;  Page  v.  Patton,  6  Pet.  304;  Union 
Bk.  V.  Jolly,  18  How.  603,  15  L.  ed.  472;  Bacon 
V.  Robertson,  18  How.  480,  16  L.  ed.  499 ;  Mich- 
oud  V.  Girod,  4  How.  540;  Aspden  v.  Nixon,  4 
How.  467;  Hill  v.  Tucker,  13  How.  468;  Fou- 
vergne  v.  N.  0.  18  How.  471,  16  L.  ed.  400; 
Hagan  v.  Walker,  14  How.  29. 

It  is  not  pretended  that  any  legal  right  of 
the  administrator  could  not  be  insisted  on  in 
the  Federal  Court,  or  that  that  court  would  not 
be  bound  to  administer  the  law  of  Missouri  in 
his  behalf.    4  How.  478.      • 

In  Hyde  v.  Stone,  20  How.  170,  16  L.  ed.  874, 
it  was  held  that  "the  jurisdiction  of  the  courts 
of  the  United  States,  over  controversies  be- 
tween citizens  of  different  States,  cannot  be 
impaired  by  the  laws  of  the  States  which  pre- 
scribe the  modes  of  redress  in  these  courts, 
or  which  regulate  the  distribution  of  their  ju- 
dicial power." 

The  doctrine  in  Fenwick  v.  Sears,  1  Cranch, 
269;  Dixon  v.  Ramsay,  3  Cranch,  319;  Story, 
Confi.  S  613;  Vau^han  v.  Northup,  16  Pet. 
(1)  has  no  application  here.  The  complainant 
sues  the  administrator  in  the  State  where  hia 
letters  were  granted,  and  calls  on  him  to  ac- 
count, after  payment  of  all  debts,  according  to 
his  local  laws  and  in  a  court  of  concurrent  juris- 
diction with  the  state  courts. 

2.  The  sureties  weie  proper  parties. 

Bush  y.  Hampton,  4  Dana,  86;  Blackerby  ▼. 
Holton,  6  Dana,  621;  Carrol  v.  Connet,  2  J.  J. 
Marsh.  198;  Alexander  v.  Mercer,  7  Ga.  649; 
Clark  V.  Shelton,  16  Ark.  474;  Brooks  v.  Gib- 
bons, 4  Paige,  374;  Spottswood  v.  Dandridge,  4 
Munf.  296;  Moore  v.  Waller,  1  A.  K.  Marsh. 
488. 

3.  The  bill  is  not  multifarious.  It  demands 
relief  only  on  one  ground  of  action,  and  all  the 
defendants  are  jointly  interested  in  it.  That 
cause  of  action  is  complainant's  right  to  a  share 
in  the  estate  of  Fielding  Curtis.  The  charging 
part  of  the  bill  suggests  a  defense  that  may  be 
set  up,  and  proceeds  to  show  why  it  is  no  de- 
fense; but  this  is  only  in  aid  of  the  single 
cause  of  action  the  bill  contains.  This  is  a  very 
common  form  of  bill.  The  fraudulent  receipt 
and  transfer  asked  to  be  canceled,  constitute  no 
new  cause  of  action. 

74  U.  S. 


1868. 


Patnb  v.  Hook. 


425-435 


See,  Hichoud  y.  Girod,  4  How.  564;  where 
"fraudulent  acquittances"  were  set  aside; 
Story,  Eq.  PI.  300,  §S  281,  303,  S  287;  Gaines 
▼.  Chew,  2  How.  629. 

Messrs.  Wm.  B.  Napton,  and  J.  T.  Gnatt, 
for  appellees: 

1.  The  Circuit  Court  of  Calloway  County, 
having  the  state  chancery  jurisdiction,  now  in- 
voked in  the  Federal  Court,  because  of  the  non- 
residence  of  the  complainant  in  Missouri,  had 
no  power  under  the  laws  of  Missouri,  and  the 
adjudications  expounding  thoae  laws,  to  grant 
the  relief  asked.  The  power  of  our  chancery 
courts  begins  after  a  final  settlement. 

Miller  v.  Woodward,  8  Mo.  169;  Clark  v. 
Henry,  9  Mo.  340;  Overton  v.  "McFarland,  15 
Ho.  312:  Picot  v.  Biddle,  35  Mo.  29. 

2.  Will  the  Federal  Court,  sitting  in  Mis- 
souri, when  called  upon  to  interpret  state  laws 
in  a  case  where  the  jurisdiction  is  given  solely 


her  bill  in  the  Circuit  Court  for  Missouri 
against  Zadoc  Hook,  public  administrator  of 
Calloway  County,  in  that  State,  and  his  sureties 
on  his  official  bond,  all  citizens  of  Missouri,  to 
obtain  her  distributive  share  in  the  estate  of 
her  brother,  Fielding  Curtis,  who  died  intes- 
tate in  1861,  and  whose  estate  was  committed 
to  the  charge  of  the  public  administrator  by  or- 
der of  the  County  Court  of  Calloway  County. 
It  appears  that  Curtis  never  married,  and  that 
his  nearest  of  kin  are  entitled  to  distribution 
of  his  estate.  This  bill  charged  gross  miscon- 
duct on  the  part  of  the  administrator ;  that  he 
has  made  false  settlements  with  the  Court  of 
Probate ;  withheld  a  true  inventory  of  the  prop- 
erty in  his  hands ;  used  the  money  of  the  estate 
for  his  private  gain;  and  obtained  from  the 
claimant  by  fraudulent  representation,  a  re- 
ceipt in  full  for  her  share  of  the  estate,  on  the 
payment  of  a  less  sum  than  she  was  entitled  to 


because   of   the   non-citizenship  of  one  of  the '  receive.    The  object  of  the  bill  is  to  obtain  re- 


parties,  give  a  relief  which   the  state  courts 
could  not? 

This  case  ceases  to  be  one  of  equitable  cogniz- 
ance, just  as  well  in  the  Federal  Courts  as  in 
the  state  courts,  because  of  the  peculiair  con- 
struction of  our  probate  system  in  Missouri, 
and  because  the  nature  and  character  of  this 
system  will  be  viewed  in  this  court  precisely 
88  it  is  viewed  in  the  courts  of  the  State. '  The 
state  laws  creating  that  system,  and  the  ad- 
judged construction  of  those  laws,  will  be  en- 
forced in  this  tribunal,  just  as  they  would  be  in 
a  state  tribunal,  and  not  overturned  or  disre- 
garded. 

If  this  was  not  so,  we  should  have  the  anom- 
aly of  a  citizen  of  Virginia  or  New  York  hav- 
ing rights  in  Missouri,  under  Missouri  laws, 
which  the  citizens  of  Missouri  have  not;  thus 
Qot  merely  putting  the  former  on  an  equality 
with  the  latter,  but  actually  conferring  ad- 
vantages on  the  New  York  or  Virginia  citizen. 

The  following  authorities  show,  not  only 
that  state  laws  are  enforced  by  the  Federal 
Courts,  but  that  construction  g^ven  by  the 
state  courts  to  them  is  also  followed,  even  in 
coma  where  the  state  courts  are  thought  to 
have  given  a  construction  to  them  not  war- 
ranted bv  the  Acts: 

McKeen  v.  Delancy,  5  Cranch,  22:  Polk  v. 
Wendal,  9  Cranch,  87;  Elmendorf  v.  Taylor,  10 
Wheat.  152;  McNiel  v.  Holbrook,  12  Pet.  84; 
McCluny  v.  Silliman,  3  Pet.  270;  Sims  v.  Hund- 
ley. 6  How.  1;  Hinde  v.  Vattier,  6  Pet.  398; 
Ross  V.  Duval,  13  Pet.  45 ;  McKhnoyle  v.  Cohen, 
13  Pet.  312;  McDowell  v.  Peyton,  10  Wheat. 
454;  Thatcher  v.  Powell,  6  Wheat.  119;  Har- 
pending  v.  Dutch  Church,  16  Pet.  455;  Green 
V.  Neal,  6  Pet.  291 ;  U.  S.  v.  Morrison,  4  Pet. 
124;  Nesmith  v.  Sheldon,  7  How.  812;  Hender- 
son V.  GrifTm,  5  Pet.  151;  Campbell  v.  Claudius, 
1  Pet.  (C.  C),  484;  Ewing  v.  St.  Louis,  6 
Wall.  413,  18  L.  ed.  667. 

In  Ewing  v.  St.  Louis,  the  point  in  this  case 
is  expressly  adjudicated:  ''A  non-resident  com- 
plainant can  ask  no  greater  relief  in  the  courts 
of  the  United  Staten  tlmn  he  jcould  obtain  were 
be  to  resort  to  the  state  courts.  If  in  the  lat- 
ter courts  equity  would  atford  no  relief,  neither 
will  it  in  tne  former." 

Mr.  .lustice  Davis  delivered  the  opinion  of 
the  court: 

Ann  Payne,  a  citizen  of  Virginia,  exliibited 
T  Wait.. 


lief  against  the  fraudulent  proceedings,  and  to 
compel  a  true  account  of  administration  in  or- 
der that  the  real  condition  of  the  estate  can  be 
ascertained,  and  the  complainant  paid  what 
justly  belongs  to  her. 

The  court  below  sustained  a  demurrer  to  the 
bill,  and  the  complainant  electing  to  abide  by 
her  pleading,  the  bill  was  dismissed,  and  the 
case  was  brought  here  by  appeal. 

The  jurisdiction  of  the  Circuit  Court  for 
Missouri  to  hear  this  cause  is  denied,  because, 
in  that  State,  exclusive  jurisdiction  over  all 
disputes  concerning  the  duties  or  accounts  of 
administrators,  until  final  settlement  is  given 
to  the  local  county  court,  which  is  the  Court  of 
Probate;  and  as  the  administration  com- 
plained of  is  still  in  progress  in  the  county 
Court  of  Calloway  County,  resort  must  be  h:id 
to  that  court  to  correct  the  errors  and  frauds  in 
the  accounts  of  the  administrator. 

The  theory  of  the  position  is  this;  tlint  a 
Federal  Court  of  Chancery,  sitting  in  Missouri, 
will  not  enforce  demands  against  an  admin- 
istrator or  executor,  if  the  court  of  the  State, 
having  general  chancery  powers,  could  not  en- 
force similar  demands.  In  other  words,  as  the 
complainant,  were  she  a  citizen  of  Missouri, 
could  obtain  a  redress  of  her  grievances  only 
through  the  local  Court  of  Probate,  she  has  no 
better  or  different  rights,  because  she  happeni^ 
to  be  a  citizen  of  Virginia. 

If  this  position  could  be  maintained,  an  im- 
portant part  of  the  jurisdiction  conferred  on 
the   Federal   Courts  by   the   Constitution  and 
laws  of  Congress,  would  be  abrogated.     As  the 
citizen  of  one  State  has  the  constitutional  right 
to  sue  a  citizen  of  another  State  in  the  courts 
of  the  United  States,  instead  of  resorting  to  a 
state  tribunal,  of  what  value  would  that"  right 
be,  if  the  court  in  which  the  suit  is  instituted 
•could  not  proceed  to  judgment,  and  af-  [•430 
ford  a  suitable  measure  of  redress?    The  right 
would  be  worth   nothing  to  tlie  party  entitled 
to  its  enjoyment,  as  it  could  not  produce  any 
honeficial    results.     But   this   oI)jcction   to   the 
Jurindiction  of  the  Federal  tribunals  has  l>een 
heretofore   presented  to  this   court,  and   over- 
ruled. 

We  have  repeatedly  held  "that  the  juvNdio- 
tion  of  the  courls  df  the  United  States  over 
controversies  between  citizens  of  different 
States,  cannot  be  impaired  by  the  laws  of  th  • 
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states,  which  prescribe  the  modes  of  redress  in 
their  courts,  or  which  regulate  the  distribution 
of  their  judicial  power.^  Hyde  v.  Stone,  20 
How.  175,  16  L.  ed.  875;  Suydam  v.  Broadnax, 
14  Pet.  67;  Union  Bank  v.  Jolly's  Administra- 
trix, 18  How.  503,  16  L.  ed.  472.  If  legal 
remedies  are  sometimes  modified  to  suit  the 
changes  in  the  laws  of  the  States,  and  the  prac- 
tice of  their  courts,  it  is  not  so  with  equitable. 
The  equity  jurisdiction  conferred  on  the  Fed- 
eral Courts  is  the  same  that  the  High  Court 
of  Chancery  in  England  possesses;  is  subject 
to  neither  limitation  or  restraint  by  state  legis- 
lation, and  is  uniform  throughout  the  differ- 
ent States  of  the  Union,  keen's  Adm'r  v. 
Creighton,  23  How.  90,  16  L.  ed.  419;  Robin- 
son V.  Campbell,  3  Wheat.  212;  U.  S.  v.  How- 
land,  4  Wheat  108 ;  Pratt  v.  Northam,  5  Mas. 
C.  C.  95. 

The  Circuit  Court  of  the  United  States  for 
the  District  of  Missouri,  therefore,  had  juris- 
diction to  hear  and  determine  this  controversy, 
notwithstanding  the  peculiar  structure  of  the 
Missouri  probate  system,  and  was  bound  to 
exercise  it,  if  the  bill,  according  to  the  re- 
ceived principles  of  equity,  states  a  case  for 
equitable  relief.  The  absence  of  a  complete  and 
adequate  remedy  at  law,  is  the  only  test  of 
equity  jurisdiction,  and  the  application  of  this 
principle  to  a  particular  case  must  depend  on 
tlic  character  of  the  case,  as  disclosed  in  the 
pleadings.  Watson  v.  Sutherland,  5  Wall.  78, 
18  L.  ed.  682. 

''It  is  not  enough  that  there  is  a  remedy  at 
law.  It  must  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  efficient  to  the 
ends  of  justice,  and  its  prompt  administration, 
as  the  remedy  in  equity."  Boyce*s  Exr.  v. 
Grundy,  3  Pet.  2. 

431*]  *It  is  very  evident  than  an  action  at 
common  law,  on  the  bond  of  the  administrator, 
would  not  give  to  the  complainant  d^  practical 
anil  oHicient  remedy  for  the  wrongs  which,  she 
say.s,  .slic  lias  suffered.  A  proceeding  at  law  is 
not  ll«.\ible  enough  to  reach  the  fraudulent  con- 
iluci  of  the  administrator,  which  is  the  ground- 
work of  tliis  bill,  nor  to  furnish  proper  relief 
n«i|:ainst  it.  It  is,  however,  well  settled  that  a 
Court  of  Chancery,  as  an  incident  to  its  power 
to  enforce  trusts,  and  make  those  holding  a 
fiduciary  relation  account,  has  jurisdiction  to 
compel  executors  and  administrators  to  account 
and  distribute  the  assets  in  their  hands.  The 
bill  under  review  has  this  object,  and  nothing 
more.  It  seeks  to  compel  the  defendant.  Hook, 
to  account  and  pay  over  to  Mrs.  Payne  her 
rightful  share  in  the  estate  of  her  brother;  and 
in  case  he  should  not  do  it,  to  fix  the  liability 
of  the  sureties  on  his  bond. 

But  it  is  said  the  proper  parties  for  a  decree 
are  not  before  the  court,  as  the  bill  shows  there 
are  other  distributees  besides  the  complainant. 
It  is  undoubtedly  true  that  all  persons  material- 
ly interested  in  the  subject-matter  of  the  suit 
should  be  made  parties  to  it;  but  this  rule,^  like 
all  general  rules,  being  founded  in  convenience 
will  yield,  whenever  it  is  necessary  that  it 
should  yield,  in  order  to  accomplish  the  ends 
of  justice.  It  will  yield,  if  the  cooi't  is  able  to 
I)roceed  to  a  decree  and  do  justice  to  the  parties 
before  it,  without  injury  to  absent  persons, 
equally  interested  in  the  litigation,  but  who 
a6a 


cannot  conveniently  be  made  parties  to  the  suit. 
Cooper,  Eq.  PI.  36. 

The  necessity  for  the  relaxation  of  the  rule  is 
more  especially  apparent  in  the  courts  of  the 
United  States,  where,  oftentimes,  the  enforce- 
ment of  the  rule  would  oust  them  of  their 
jurisdiction,  and  deprive  parties  entitled  to  the 
interposition  of  a  court  of  equity  of  any 
remedy  whatever.  West  v.  Randall,  2  Maa. 
181 ;  Story,  Eq.  PI.  §  89,  et  seq. 

The  present  case  affords  an  ample  illustra- 
tion of  this  necessity.  The  complainant  sues 
as  one  of  the  next  of  kin,  *and  na'Vnes  [*43a 
the  other  distributees,  who  have  the  same  com- 
mon interest,  without  stating  of  what  particu- 
lar  State  they  are  citia^ns.  It  is  fair  to  pre- 
sume, in  the  absence  of  any  averments  to  the 
contrary,  that  they  are  citizens  of  Missouri.  If 
so,  they  could  not  be  joined  as  plaintiffs,  for 
that  would  take  away  the  jurisdiction  of  the 
court;  and  why  make  them  defendants,  when 
the  controversy  is  not  with  them,  but  with  the 
administrator  and  his  sureties?  It  can  never 
be  indispensable  to  make  defendants  of  those 
against  whom  nothing  is  alleged  and  from 
whom  no  relief  is  asked.  A  court  of  equity 
adapts  its  decrees  to  the  necessities  of  each  case, 
and  should  the  present  suit  terminate  in  a  de- 
cree against  the  defendants,  it  is  easy  to  do  sub- 
stantial justice  to  all  the  parties  in  interest, 
and  prevent  a  multiciplicity  of  suits,  by  allow- 
ing the  other  distributees,  either  through  a  ref- 
erence to  a  master,  or  by  some  other  proper  pro- 
ceeding, to  come  in  and  share  in  the  benefit  of 
the  litigation.  West  v.  Randall,  supra;  Wood 
V.  Dummer,  3  Mas.  317 ;  Story,  Eq.  PI.  supra. 

The  next  objection  which  we  have  to  con- 
sider is,  that  tbe  sureties  of  the  administrator 
are  not  proper  parties  to  this  suit.  Their  lia- 
bility on  the  bond  in  an  action  at  law  is  not  de- 
nied, but  it  is  insisted  they  cannot  be  sued  in 
equity.  If  this  doctrine  were  to  prevail,  a 
Court  of  Chancery,  in  the  exercise  of  its  power 
to  compel  an  administrator  to  account  for  the 
property  of  his  intestate,  would  be  unable  to  do 
complete  justice,  for  if,  on  settlement  of  the  ac- 
counts, a  balance  should  be  found  due  the  es- 
tate, the  ])arties  in  interest,  in  case  the  adminis- 
trator Fhould  fail  to  pay,  would  be  turned  over 
to  a  court  of  law,  to  renew  the  litigation  with 
his  sureties.  A  court  of  equity  does  not  act  in 
this  way.  It  disposes  of  a  case  so  as  to  end 
litigation,  not  to  foster  it;  to  diminish  suits, 
not  to  multiply  them.  Having  power  to  deter- 
mine the  liability  of  the  administrator  for  his 
misconduct,  it  necessarily  has  an  equal  power,  in 
order  to  meet  the  possible  exigency  of  the  ad- 
ministrator's inability  to  satisfy  the  diciee,  to 
settle  the  amount  which  the  sureties  on  the 
bond,  in  that  event,  would  have  to  pay. 

•Besides,  it  is  for  the  interest  of  the  ['433 
sureties  that  they  should  be  joined  in  the  suit 
with  their  principal,  as  it  enables  them  to  see 
that  the  accounts  are  correctly  settled,  and  the 
administrator's  liability  fixed  on  a  proper  basis. 
If  they  were  not  made  parties,  considering  the 
nature  and  extant  of  their  obligation,  they 
would  have  just  cause  of  complaint. 

It  is  said  the  bill  is  multifarious,  but  we  can- 
not see  any  ground  for  such  an  objection.  A  bill 
cannot  be  said  to  be  multifarious  unless  it  em- 
braces distinct  matters,  which  do  not  affect  all 
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the  defendants  alike.  This  case  involves  but  a 
single  matter,  and  that  is  the  true  condition  of 
the  estate  of  Fielding  Curtis,  which,  when  as- 
certained, will  determine  the  rights  of  the  next 
of  kin.  In  this  investigation  all  the  defendants 
are  jointly  interested.  It  is  true  the  bill  seeks 
to  open  the  settlement  with  the  Probate  Court 
as  fraudulent,  and  to  cancel  the  receipt  and 
transfer  from  the  complainant  to  the  admini- 
strator, because  obtained  by  false  representa- 
tions; but  the  determination  of  these  questions 
is  necessary  to  arrive  at  the  proper  value  of  the 
estate,  and  in  their  determination  the  sure- 
ties are  concerned,  for  the  very  object  of  the 
bond  which  they  gave  was  to  protect  the  estata 
against  frauds,  which  the  administrator  might 
commit  to  its  prejudice. 

The  decree  of  the  Circuit  Court  for  the  Dis- 
trict of  Missouri  is  reversed,  and  this  cause  is 
remanded  to  that  court,  with  instructions  to 
proceed  in  conformity  with  this  opinion. 


UNITED  STATES,  Plff., 
v. 

BENJAMIN  B.  ROSENBERG. 

(See  S.  C.  7  Wall.  580-583.) 

Division  of  opinion  in  criminal  cases. 

This  court  cannot  acquire  Jurisdiction  upon  a 
certiflcate  of  division  of  opinion  on  the  question  as 
to  whether  a  motion  to  quash  an  indictment  ought 
to  be  granted. 

[No.  383.] 

Argued  Mar.  3,  1869.       Decided  Apr.  12,  1869. 

ON  A  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York. 

This  case  arose  upon  certain  indictments 
found  against  the  defendant  in  the  court  below 
for  forgery,  etc.,  of  evidence  of  citizenship.  A 
motion  was  made  to  quash  the  indictments. 
Upon  hearing  the  motion,  the  court  was  equally 
divided,  and  certified  the  question  to  this  court. 
*  Messrs.  Wm.  M.  Evarts,  Atty-Gen.,  and  J. 
Hubley  Ashton,  Asst.  Atty-Gen.,  for  plain- 
tiff. 

Messrs.  A.  R.  Lawrence,  Jr.,  and  E.  W. 
Stoughtony  for  defendant. 

(The  argument  being  to  the  merits,  is  not 
here  given.) 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court:  • 

This  case  comes  here  upon  a  certificate  of 
division  of  opinion  between  the  judges  of  the 
Circuit  Court  for  the  Southern  District  of  New 
York,  upon  a  motion  to  quash  an  indictment; 
and  the  first  que^ition  is,  whether  the  court  can 
take  cojomiif.ance  of  such  a  certificate  under  the 
Judiciary  Act  of  1802.     2  Stat,  at  L.  156. 

The  general  rule  undoubtedly  is,  that  this 
court  cannot,  upon  a  certificate  of  division  of 
opinion,  acquire  jurisdiction  of  questions  re- 
lating to  matters  of  pure  discretion  in  the  cir- 
cuit court.     Thus  it  has  been  held  that  this 
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court  will  not  determine,  upon  a  certificate  of 
division  of  opinion,  whether  or  not  a  new  trial 
shall  be  granted  (U.  S.  v.  Daniel,  6  Wheat. 
542),  or  whether  a  plaintifiT  in  ejectment  shall 
be  permitted  to  enlarge  the  term  in  the  demise 
(Smith  V.  Vaughn,  10  Pet.  366),  or  any  ques- 
tion in  any  equity  cause  relating  to  the  prac- 
tice in  the  circuit  court,  and  depending  on  the 
exercise  of  sound  discretion  in  the  application 
of  the  rules  which  regulate  the  courts  of  equity 
to  the  circumstances  of  the  particular  cause. 
Packer  v.  Nixon,  10  Pet.  410. 

The  principles  by  which  the  limit  of  jurisdic- 
tion, upon  certificates  of  division,  is  deter- 
mined, were  quite  fully  considered  in  the  case 
of  Davis  V.  Braden,  10  Pet.  288,  and  the  con- 
clusion of  the  court  was,  that  a  division  on  a 
motion,  to  be  granted  or  refused  at  the  discre- 
tion of  the  court,  does  not  present  a  point  which 
can  be  certified  under  the  Act  of  Congress.  Up- 
on this  principle,  the  court  in  that  case  refused 
to  take  cognizance,  upon  certificates,  of  the 
question,  whether  an  action  of  •detinue.  ['sSa 
founded  upon  tort,  when  abated  by  the  death  of 
the  defendant,  can  be  revived  against  his  per- 
sonal representatives. 

In  the  opinion  then  delivered,  the  court  took 
notice  of  the  case  of  U.  S.  v.  Wilson,  7  Pet. 
150,  supposed  to  be  an  authority  for  taking 
cognizance  of  the  question  made  by  the  motion 
to  revive.  In  that  case  tlie  question  certified 
was  whether  a  prisoner,  convicted  of  a  capital 
crime,  could  have  any  advantage  from  a  pardon 
without  bringing  it  judicially  before  the  court ; 
and  it  arose  upon  a  motion  of  the  district  at- 
torney for  sentence.  The  court  regarded  this  as 
a  question  going  to  the  merits,  and  not  deter- 
minable in  the  exercise  of  mere  discretion ;  and, 
therefore,  held  this  case  not  to  be  an  authority 
for  another,  in  which  the  merits  were  not  in- 
volved in  the  question  certified. 

There  are  otner  cases  in  which  the  court  has 
taken  cognizance  of  questions  directly  affecting 
the  merits  of  the  cause,  even  though  arising,  in 
form,  upon  motions  determinable  at  discretion. 
The  case  of  U.  S.  v.  Chicago,  7  ITow.  190 
where  the  question  certified  arose  on  a  motion 
to  continue  a  temporary  injunction,  granted  by 
the  district  judge,  until  final  hearing  on  the 
merits,  must  be  regarded  as  one  of  this  char- 
acter. The  continuance  of  the  injunction  was 
clearly  matter  of  discretion  with  the  court: 
but  the  question  certified  involved  the  right  of 
the  United  States  in  the  land  which  wos  the 
subject  of  the  suit,  and  was  one  proper  for  con- 
sideration upon  the  motion  for  continuance. 
The  court  held,  though  not  unanimously,  that 
the  case  was  exceptional  in  its  character,  and 
that  cognizance  of  the  question  certified  might 
be  properly  taken.  It  may  be  doubted  whether, 
in  this  instance,  the  exception  made  to  tho 
general  rule  was  quite  warranted  by  the  prin- 
ciple established  in  prior  decisions. 

In  the  later  case  of  U.  S.  v.  Reid,  12  How. 
301,  the  point  of  jurisdiction  upon  certificate 
was  not  noticed.  One  of  the  questions  certified 
seems,  however,  to  have  been  clearly  cogni/ 
able  here.  The  defendants  had  been  separate- 
ly 'tried,  and  one  of  them,  when  upon  ['sSs 
trial,  had  proposed  to  call  the  other  as  wit 
ness,  and  the  court  had  rejected  the  testiniouv. 
The  question  certified  was,  whether  this  rulii*;.' 
was  correct.     It  arose   upon   motion   for   nov^ 
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trial,  but  it  was  plainly  a  point  which  roust  be 
determined,  as  of  right,  before  sentence  could 
be  pronounced;  and  the  certificate,  therefore, 
was  within  the  principle  of  U.  S.  v.  Wilson, 
supra. 

The  motion  to  quash,  upon  which  the  ques- 
tion now  before  us  arose,  was  clearly  determin- 
able as  a  matter  of  discretion.  It  was  prelim- 
inary in  its  character,  and  the  denial  of  the 
motion  could  not  finally  decide  any  right  of  the 
defendant.  The  rule  laid  down  by  the  element- 
ary writers  is,  that  "a  motion  to  quash  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  if  refused,  is  not  a  proper  subject  of  ex- 
ception." 

When  made  in  behalf  of  defendants,  it  is 
usually  refused,  unless  in  the  clearest  cases, 
and  the  grounds  of  it  are  left  to  be  availed  of, 
if  available,  upon  demurrer  or  motion  in  ar- 
rest of  judgment. 

It  is  quite  clear,  therefore,  that  we  cannot 
take  cognizance  of  the  question  certified  to  us 
in  the  present  condition  of  the  case.  Tliey  may 
hereafter  arise  upon  demurrer,  or  on  motion  in 
arrest,  and  if  the  opposition  of  opinion  shall 
still  exist,  can  be  again  presented  for  con- 
sideration hrre. 

At  present  the  case  must  be  dismissed  for 
want  of  jurisdiction. 


Ex   parte  WILLIAM   H.  McCARDLE. 

(See  8.  C.  7  Wall.  606-515.) 

Jurisdiction  in  cases  of  habeas  corpus — repeal 

of  Act — effect  of. 

The  Act  of  March,  1868.  takes  away  the  juris- 
diction defined  by  the  Act  of  February,  1867,  of 
this  court.  In  cunes  of  habeas  corpus. 

No  judgment  can  be  rendered  In  a  suit,  after  the 
repeal  of  the  Act  under  which  it  was  brought  and 
urosecriited. 

This  court  in  such  case  has  no  longer  jurisdic- 
tion of  the  appeal. 

[No.  223.] 

.Argued  Mar.  19,  1800.     Decided  Apr.  12,  1869. 
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PPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Mississippi. 

TIii8  case  arose  upon  a  petition  for  the  writ 
of  haboaA  corpus,  filed  in  the  court  below  by 
the  appellant,  alleging  unlawful  restraint  by 
military  force.  The  writ  was  issued  and  re- 
turn was  made,  denying  that  the  restraint  was 
unlawful.  The  court  below,  upon  the  hearing, 
having  remanded  the  petitioner  to  military  cus- 
tody, he  took  an  appeal  to  this  court.  A  mo- 
tion to  dismiss  this  appeal  for  want  of  juris- 
diction was  denied  at  the  last  term. 

For  a  full  statement  of  the  case,  see  the 
opinion  of  tne  court,  and  the  report  of  the  de- 
cision denying  said  motion  to  dismiss. 

6  Wall.  318,  18  L.  ed.  816. 

Messrs.  Lymnn  Trumbull,  Matt.  H.  Car- 
i>3nter,  James  Huphes,  D.  G.  Swain,  and  Enoch 
Totten,  for  respondents: 

It  is  clear  that  this  court  had  no  jurisdiction 
of  this  proceeding  and  appeal  from  the  circuit 
'^ourt,  except  under  the  Act  of  Feb.  6,  1867: 
and  so  this  court  held  on  the  motion  to  disminH 
made  by  us. 

Note. — Effect  of  statutes  to  defeat  or  preserve 
pending  civil  actions — see  note,  14  L.R.A.  721. 
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Ex  parte  McCardle,  6  Wall.  818,  18  L.  ed. 
816. 

When  the  jurisdiction  of  a  court  to  deter- 
mine a  case  or  a  class  of  cases  depends  upon  a 
statute,  and  the  statute  is  repealed,  the  juris- 
diction ceases  absolutely.  If  any  cause  be 
pending  at  the  time  of  such  repeal  it  falls. 

Rex  V.  The  Justices  of  London.  3  Burr.  14^6; 
Norris  v.  Crocker,  13  How.  429;  Ins.  Co.  v. 
Ritchie,  6  Wall.  541,  18  -L.  ed.  540;  Gale  ▼. 
Wells,  7  How.  Pr.  191;  HoUingsworth  v.  Va. 
3  Dall.  378;  Surtees  v.  Ellison,  9  B.  A,  C.  750; 
Butler  V.  Palmer,  1  Hill.  324. 

2.  The  Act  conferring  the  jurisdiction  hav- 
ing been  repealed,  the  jurisdiction  ceased;  and 
the  court  had  thereafter  no  authority  to  pro- 
nounce any  opinion  or  render  any  judgment  in 
this  cause.  It  can  make  no  diflference  at  what 
period  in  the  progress  of  the  cause  the  jurisdic- 
tion ceases.  Atter  it  has  ceased,  no  judicial  act 
formed. 

Ins.  Co.  V.  Ritchie,  5  Wall.  541,  18  L.  ed. 
540;  HoUingsworth  v.  Va.  3  Dall.  378. 

In  Norris  v.  Crocker,  13  How.  429,  this  court 
affirmed  and  acted  upon  the  same  principle; 
and  the  exhaustive  argument  of  the  present 
Chief  Justice,  then  at  the  bar,  reported  in  that 
case,  and  the  numerous  authorities  there  cited, 
render  any  further  argument  or  citation  of 
cases  unnecessary. 

Rex  V.  Justices  of  London,  3  Burr.  1456; 
Yeaton  v.  U.  S.  5  Cranch,  281 ;  The  Rachel  v. 
U.  S.  6  Cranch,  329;  U.  S.  v.  Preston,  3  Pet. 
57;  Com.  v.  Marshall,  11  Pick.  350. 

Messrs.  J.  S.  Black,  W.  L.  Sharkey,  C.  T. 
Botts,  and  David  Dudley  Field,  for  appellant. 

(This  case  was  very  elaborately  argued  on 
the  merits,  early  in  March,  1868,  prior  to  the 
passage  of  the  Act  taking  from  this  court  juris- 
diction of  appeals  in  such  cases. 

But  as  the  court  does  not  go  into  the  merits, 
no  abstract  of  the  argument  is  deemed  neces- 
sary.) 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  cause  came  here  by  appeal  from  the  Cir- 
cuit Court  for  the  Southern  District  of  Missis- 
sippi. 

A  petition  for  the  writ  of  habeas  corpus  was 
preferred  in  that  court  by  the  appellant,  alleg- 
ing unlawful  restraint  by  military  force. 

•The  writ  was  issued  and  a  return  was  ['508 
made  by  the  military  commander,  admitting 
the  restraint,  but  denying  that  it  was  unlawful. 

It  appeared  that  the  petitioner  was  not  in 
the  military  service  of  the  United  States,  but 
was  held  in 'custody  by  military  authority,  for 
trial  before  a  Military  Commission,  upon 
charges  founded  upon  the  publicntion  of  arti- 
cles alleged  to  be  incendiary  and  libelous,  in  a 
newspaper  of  which  he  was  editor. 

Upon  the  hearing,  the  petitioner  was  re- 
manded to  military  custody:  but  upon  his 
prayer,  an  appeal  was  allowed  him  to  this 
court,  and  upon  filing  the  usual  appeal  bond 
for  costs,  he  was  admitted  to  bail  upon  recog- 
nizance with  sureties  conditioned  for  his  future 
ixpj^en ranee  in  the  circuit  court,  to  abide  by  and 
perform  the  final  judgment  of  this  court. 

A  motion  to  dismiss  this  appeal  was  made  at 
the  last  term,  and,  after  argument,  was  denied. 
A  full  statement  of  the  case  may  be  found  in 
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tbe  report  of  this  dedsion  and  it  is  unneces- 
•ary  to  repeat  it  here. 

Ex  parte  McCardle,  6  Wall.  318,  18  L.  ed. 
816. 

Subaequeiitly  the  case  was  argued  very  thor- 
oughly and  ahly  upon  the  merits,  and  was 
taken  under  advisement.  While  it  was  thus 
held,  and  before  conference  in  regard  to  the  de- 
dsion proper  to  be  made,  an  Act  was  passed  by 
GoDgress  (Act  March  27,  1868,  16  SUt.  at  L. 
44),  returned,  with  objections  by  the  Presi- 
dent, and  repassed  by  the  constitutional  major- 
ity, which,  it  is  insisted,  takes  from  this  court 
jurisdiction  of  the  appeal. 

The  2d  section  of  this  Act  was  as  follows: 

"And  be  it  further  enacted,  that  so  much  of 
the  Act  approved  February  6,  1867,  entitled 
'An  Act  to  Amend  an  Act  to  Establish  the  Ju- 
dicial Courts  of  the  United  States,'  approved 
September  24,  1789,  as  authorized  an  appeal 
from  the  judgment  of  the  circuit  court  to  the 
Supreme  Court  of  the  United  States,  for  the 
exercise  of  any  such  jurisdiction  by  said  Su- 
preme Court  un  appeals  which  have  been  or 
may  hereafter  be  taken,  be,  and  the  same  is 
fiereby  repealed.*' 

509*]  'The  attention  of  the  court  was  directed 
to  this  statute  at  the  last  term,  but  counsel 
having  expressed  a  desire  to  be  heard  in  ar- 
gument upon  its  effect,  and  the  Chief  Justice 
being  detained  from  his  place  here  by  his  du- 
ties in  the  Court  of  Impeachment,  the  cause 
was  continued  under  advisement. 

At  this  term  we  have  heard  arguments  upon 
the  effect  of  the  repealing  Act,  and  will  now 
dtflpose  of  the  case. 

The  first  question  necessarily  is  that  of  juris- 
diction; for,  if  the  Act  of  March,  1868,  takes 
tway  the  jurisdiction  defined  by  the  Act  of 
February,  1867,  it  is  useless,  if  not  improper, 
to  enter  into  any  discussion  of  other  questions. 

It  is  quite  true,  as  was  ar^ed  by  the  counsel 
for  the  petitioner,  that  the  appellate  jurisdic- 
tion of  this  court  is  not  derived  from  Acts  of 
Congress.  It  is,  strictly  speaking,  conferred 
5«3*]  'by  the  Constitution.  But  it  is  con- 
ferred "with  such  exceptions  and  under  such 
rejnilations  as  Congress  shall  make." 

It  is  unnecessary  to  consider  whether,  if  Con- 
gress had  made  no  exceptions  and  no  regula- 
tions, this  court  might  not  have  exercised  gen- 
eral appellate  jurisdiction  under  rules  pre- 
scribed by  itself.  From  among  the  earliest 
Acts  of  the  first  Congress,  at  its  first  session, 
was  the  Act  of  September  24th,  1780,  to  es- 
tablish the  judicial  courts  of  the  United  States. 
That  Act  provided  for  the  organization  of  this 
court,  and  prescribed  regulations  for  the  exer- 
cut  of  its  jurisdiction. 

The  source  of  that  jurisdiction,  and  the  lim- 
itations of  it  by  the  Constitution  and  by  stat- 
ute, have  been  on  several  occasion!^  subjects  of 
consideration  here.  In  the  case  of  Durousseau 
v.  U.  S.  6  Cranch,  312;  Wiscart  v.  Dauchy,  3 
Dall.  321,  particularly,  the  whole  matter  was 
wrefully  examined,  and  the  court  held,  that 
^hile  "the  appclltite  powers  of  this  court  are 
not  driven  by  the  Judicial  Act,  but  are  given  by 
the  Constitution;"  they  are,  nevertheless,  "lim- 
ited and  regulated  by  that  Act,  and  by  such 
other  Acts  as  have  been  passed  on  the  subject." 
Tlie  court  said,  further,  that  the  Judicial  Act 
«ii8  an  exercise  of  the  power  given  by  the  Con- 
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stitution  to  Confess  "of  making  exoeptioni  to 
the    appellate    jurisdiction    of    the    Supreme 

'They  have  described  affirmatively,"  said 
the  court,  "its  jurisdiction,  and  this  af- 
firmative description  has  been  understood  to 
imply  a  negation  of  the  exercise  of  such  ap- 
pelate power  as  is  not  comprehended  within  it." 
The  principle  that  the  anirmation  of  appel- 
late jurisdiction  implies  the  negation  of  all 
such  jurisdiction  not  affirmed  having  been  thus 
established,  it  was  an  almost  necessary  conse- 
quence that  Acts  of  Congress,  providing  for 
the  exercise  of  jurisdiction,  should  come  to  be 
spoken  of  as  Acts  granting  jurisdiction,  and 
not  as  Acts  making  exceptions  to  the  consti- 
tutional grant  of  it. 

The  exception  to  appellate  jurisdiction  in  the 
case  before  us,  however,  is  not  an  inference  from 
the  affirmation  of  other  •appellnte  juris-  [•514 
diction.  It  is  made  in  terms.  The  provision  of 
the  Act  of  1867,  affirming  the  appellate  juris- 
diction of  this  court  in  cases  of  habeas  corpus, 
is  expressly  repealed.  It  is  hardly  possible  to 
imagine  a  plainer,  instance  of  positive  excep- 
tion. 

We  are  not  at  liberty  to  inquire  into  the  mo- 
tives of  the  Legislature.  We  can  only  exam- 
ine into  its  power  under  the  Constitution;  and 
the  power  to  make  exceptions  to  the  appellate 
jurisdiction  of  this  court  is  given  by  express 
words. 

What,  then,  is  the  effect  of  the  repealing  Act 
upon  the  case  before  us?  We  cannot  doubt  as 
to  this.  Without  jurisdiction  the  court  cannot 
proceed  at  all  in  any  cause.  Jurisdiction  is 
power  to  declare  thr  >aw,  and  when  it  ceases  to 
exist,  the  only  function  remaining  to  the  court 
is  that  of  announcing  the  fact  and  dismissing 
the  cause.  And  thas  is  not  less  clear  upon  au- 
thority than  upon  principle. 

Several  cases  were  cited  by  the  counsel  for 
the  petitioner  in  support  of  the  position  that 
jurisdiction  of  this  case  is  not  affected  by  the 
repealing  Act.  But  none  of  them,  in  our  judg- 
ment, afford  any  support  to  it.  They  are  all 
cases  of  the  exercise  of  judicial  power  by  the 
Legislature,  or  of  legislative  interference  with 
courts  in  the  exercising  of  continuing  jurisdic- 
tion. De  Chastellux  v.  Fairchild,  16  Pa.  18; 
State  V.  Fleming,  7  Humph.  152;  Lewis  v. 
Webb,  3  Me.  326;  Lanier  v.  Gallatas,  13  La. 
Ann.  175. 

On  the  other  hand,  the  general  rule,  sup- 
ported by  the  best  elementary  writers  (Dwar- 
ris,  Stat.  538),  is,  that  "when  an  Act  of  the 
Legislature  is  repealed,  it  must  be  considered, 
except  as  to  transactions  past  and  closed,  as  if 
it  never  existed."  And  the  effect  of  repealing 
Acts  upon  suits  under  Acts  repealed.  hjM  been 
determined  by  the  adjudications  of  this  court. 
The  subject  was  fully  considered  in  Xorris  v. 
Crocker,  13  How.  429,  and  more  recently  in 
Ins.  Co.  V.  Ritchie,  5  Wall.  541,  18  L.  ed.  540. 
In  both  of  these  cases  it  was  held  that  no 
judgment  could  be  rendered  in  a  suit  after  the 
repeal  of  the  Act  under  which  it  was  brought 
and  prosecuted. 

•It  is  quite  clear,  therefore,  that  this  ['sis 
court  cannot  proceed  to  pronounce  judgment  in 
this  case,  for  it  has  no  longer  jurisdiction  of 
the  appeal;  and  judicial  duty  is  not  less  fitly 
performed  by  declining  ungranted  jurisdiction 
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than  in  exercising  firmly  that  which  the  Con- 
Btitution  and  the  laws  confer. 

Counsel  seem  to  have  supposed,  if  efTect  be 
given  to  the  repealing  Act  in  question,  that 
the  whole  appellate  power  of  the  court,  in 
cases  of  habeas  corpus,  is  denied.  But  this  as 
in  error.  The  Act  of  1868  does  not  except  from 
that  jurisdiction  any  cases  but  appeals  from 
circuit  courts  under  the  Act  of  1867.  It  does 
not  affect  the  jurisdiction  which  was  previous- 
ly exercised.  Ex  parte  McCardle,  6  Wall.  324, 
17  L.  ed.  817. 

The  appeal  of  the  petitioner  in  this  case  must 
be  dismissed  for  want  of  jurisdiction. 


THE  STEAMBOAT  BELFAST,  B.  C.  Nelson 
and  A.  F.  Hartel,  Claimants,  Plff.  in  Err., 

▼. 
BOON  &  CO.,  J.  H.  &  S.  B.  Steers,  and  John 

Watson  &  Co. 

(See  S.  C.  "The  Belfast,"  7  Wall.  624-646.) 

Admiralty  jurisdiction  between  ports  of  same 
state — of  district  courts,  exclusive — over  ma- 
rine torts — state  Legislatures  cannot  create  a 
maritime  lien  enforceable  by  admiralty  suit 
— concurrent  common  law  action — lien  for 
materials  in  home  port,  enforceable  by  state 
l&ws — contracts  for  ship-building,  not  mari- 
time contracts. 

Redress  can  be  obtained  in  the  admiralty  for  tbe 
breach  of  a  contract  of  aflfrelprhtraent.  in  a  case 
where  the  port  of  shipment  and  the  port  of  desti- 
nation are  in  the  same  State. 

The  entire  admiralty  power  of  the  Constitution 
is  lodged  in  the  Federal  Courts  by  the  9th  section 
of  the  Judiciary  Act  and  the  District  Courts  have 
"exclusive  original  cognizance,"  exclusive  of  the 
State  Courts  as  well  as  the  other  Federal  Courts. 

Admiralty  has  jurisdiction  over  marine  torts, 
though  the  voyage  is  between  ports  and  places  in 
the  same  State. 

State  Legislatures  have  no  authority  to  create  a 
maritime  Hen.  nor  can  they  confer  any  Jurisdiction 
upon  a  State  Court  to  enforce  such  a  lien  by  a  suit 
or  proceeding  in  rem,  as  practiced  in  the  Admiralty 
Courts. 

There  is  no  form  of  action  at  common  law 
which,  when  compared  with  the  proceeding  in  rem 
in  the  admiralty,  can  be  regarded  as  a  concurrent 
remedy. 

A  maritime  Hen  docs  not  arise  In  a  contract  for 
materials  and  supplies  furnished  to  a  vessel  in  her 
home  port,  and  in  respect  to  such  contracts  it  is 
competent  for  the  States  to  create  liens  not 
amounting  to  a  regulation  of  commerce. 

Contracts  for  ship  building  are  held  not  to  be 
maritime  contracts. 

[No.  121.] 

Argued  March  23,  1869.    Decided  Apr.  12,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 

This  case  arose  upon  three  libels  in  admir- 
alty, filed  in  the  City  Court  of  Mobile,  by  the 
defendants  in  error,  under  a  Statute  of  Ala- 
bama, to  recover  damages  for  breaches  of  cer- 
tain contracts  of  affreightment. 

The  three  causes  were  subsequently  consoli- 
dated and  heard  together. 

The  said  court  rendered  a  decree  in  favor  of 
the  libelants.    The  Supreme  Court  of  Alabama 

Note. — To  what  places  the  jurisdiction  of  ad- 
miralty is  confined — see  note,  16  L.  ed.  U.  S.  110. 

Admiralty  jurisdiction  of  contracts — see  notes, 
60  L.K.A.  193 ;  18  C.  C.  A.  347 :  27  C.  C.  A.  530. 

Admiralty  Jurisdiction  of  torts — see  notes,  62 
C.  C.  A.  279. 

Jurlsdlcllon  to  enforce  laws  under  state  law 
see  note,  21  C.  C.  A.  21. 
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having   affirmed    this   decree,   on    appeal,    tb« 
claimants  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.   P.   Phillips,  for   plaintiffs   in  error: 

All  three  of  the  cases  are  founded  upon  con- 
tracts of  affreightment  made  with  the  steamer 
engaged  in  navigating  the  river  between  Mobile 
in  Alabama,  and  Columbus,  in  the  State  of 
Mississippi.  The  case  of  Boon  A  Co.  only  dif- 
fers from  the  others  in  this:  that  their  cotton 
was  put  on  board  on  the  downward  voyage 
from  Columbus,  at  a  point  within  the  State  of 
Alabama. 

It  is  unnecessary  to  go  through  the  decisions 
on  the  subject  of  admiralty  jurisdiction. 
Whether  they  be  reconcilable  or  not,  it  is  suf- 
ficient for  the  purpose  of  the  case  to  ascertain 
the  judgment  of  the  court  in  its  most  recent 
decisions,  determining  the  character  and  limit 
of  that  jurisdiction. 

In  the  case  of  The  Moses  Taylor,  4  Wall. 
424,  18  L.  ed.  400,  the  action  was  on  a  contract 
for  personal  transportation.  The  court  held 
that  this  was  a  maritime  contract;  that  it  was 
not  distinguishable  from  a  contract  for  the 
transportation  of  freight,  and  that  the  breach 
of  either  is  the  appropriate  subject  of  ad- 
miralty jurisdiction. 

And  further,  that  the  clause  of  said  section, 
which  saves  to  suitors  a  common  law  remedy, 
does  not  save  the  proceeding  in  rem,  as  used  m 
Admiralty  Courts,  such  a  proceeding  not  being 
a  remedy  afforded  by  the  common  law. 

The  court,  in  defining  the  nature  of  the  stat- 
ute in  the  cause  before  it,  says:  "The  action 
provided  is  in  the  nature  of  admiralty  proceed- 
ings, and  the  distinguished  characteristic  of 
which  is,  that  the  thing  proceeding  against  it- 
self is  seized  and  impleaded  as  the  defendant, 
and  is  sentenced  accordingly;  that  it  is  this 
dominion  over  the  thing  that  gives  to  the 
title  made  under  its  degree  validity  against  the 
world;  while  by  the  common  law  process, 
property  is  reached  only  through  a  personal 
defendant,  and  then  only  to  the  extent  of  his 
title."  In  this  case,  it  is  true,  the  contract  re- 
lated to  a  service  to  be  performed  on  the  hi^h 
seas,  to  wit:  from  New  York  to  San  Fran- 
cisco. 

In  The  Hine  v.  Trevor,  reported  in  same 
volume,  4  Wall.  556,  18  L.  ed.  451,  the  action 
was  for  a  collision  occurring  on  the  Mississippi, 
near  the  City  of  St.  Louis.  "This  record  (says 
the  court)  raises  distinctly  the  question  how 
far  the  jurisdiction  in  admiralty  is  exclusive, 
and  to  what  extent  the  State  Courts  can  exer- 
cise a  concurrent  jurisdiction."  Owing  to  the 
importance  of  the  principles  involved,  the  case 
was  held  under  advisement  for  some  time,  in 
order  that  every  consideration  which  oould  in- 
fluence the  result  might  be  deliberately  weighed. 

The  court  affirms  the  judgment  given  in  the 
case  of  *'The  Moses  Taylor"  and  re-asserts  the 
doctrine  declared  in  the  case  of  "The  Genesee 
Chief,"  and  the  principles  of  admiralty  juris- 
diction, as  conferred  on  the  Federal  Courts  by 
the  Constitution,  extend  wherever  ships  float, 
and  navigation  successfully  aids  commerce, 
whether  internal  or  external. 

It  further  declares  that  the  grant  of  this 
power  under  the  Act  of  1780  is  exclusive,  not 
only  of  all  other  Federal  Courts,  but  of  all 
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other  State  Courts  and,  therefore,  state  stat- 
otes  which  confer  upon  State  Courts  a  remedy 
for  marine  torts  and  marine  contracts,  by  pro- 
ceedings strictly  in  rem,  are  void. 

The  statute  of  Iowa,  then  before  the  court, 
WS8  subjected  to  the  same  criticism  as  .was  ap- 
plied in  the  California  case,  and  for  like  rea- 
lODS  held  void.  * 

The  provisions  of  the  Alabama  Code  are  pre- 
cisely those  of  the  Acts  quoted  in  the  above 
cases,  and  subject  to  the  same  condemnation. 

Since  the  decision  of  the  Supreme  Court  of 
Alabama  in  this  case,  that  court  has  itself  de- 
cided in  the  case  of  The  Mist  v.  Martin,  that 
contracts  of  affeightment  between  the  Port  of 
Mobile  and  a  port  in  another  State  cannot  be 
enforced  in  a  State  Court.  This  covers  two  of 
the  cases  presented  in  this  record. 

Under  the  two  recent  decisions  ot  this  court, 
ilready  cited,  it  is  submitted  that  the  judgment 
must  be  reversed. 

3fr.  J.  M.  Carlisle,  for  defendants  in  error: 

Is  the  ordinary  contract  of  a  common  car- 
rier, n>ade  between  parties  who  are  citizens  of 
the  same  State,  for  the  transportation  of  goods 
from  one  town  to  another,  both  being  in  that 
fltme  State,  without  such  goods,  in  transitu, 
being  carried  into  or  through  any  other  State 
of  foreign  dominion,  a  contract  which  can  only 
be  enforced  by  a  proceeding  in  admiralty  in  the 
Federal  Courts. 

The  case  arose  in,  and  concerned  alone,  the 
mtemal  commerce  of  the  State  of  Alabama 
aqd,  therefore,  it  was  one  with  which  the  laws 
ot  that  State  only  could  deal.  It  lay  wholly 
beyond  the  region  of  Federal  powers.  And  it 
is  quite  unimportant  in  what  form  or  by  what 
system  of  pleading  and  evidence  the  State 
inight  provide  a  remedy  in  such  a  case.  The 
mere  form  cannot  affect  the  substance.  If  the 
power  exercised  be  one  belonging  to  the  State, 
and  not  to  the  Federal  Government,  it  docs  not 
concern  the  Federal  Government  whetlier  it  be 
exercised  in  one  form  or  another,  nor  whether 
the  proceeding  be  called  a  libel  in  admiralty,  a 
bill  in  equity,  or  an  action  at  common  law; 
whether  given  by  modern  statute,  or  found  in 
the  Year  Books.  Gibbons  v.  Ogden,  9  Wheat. 
204. 

But  suppose  this  be  not  so.  It  is  then  snb- 
mittod,  that  all  three  of  the  original  actions,  if 
thf>v  might  have  been  instituted  in  the  District 
Court  of  the  United  States  in  admiralty,  might 
also  be  brought  in  a  State  Court,  the  jurisdic- 
tion being  concurrent;  and  that  the  particular 
remedy  ^ven  by  the  Alabama  statute,  and 
adopted  in  these  cases,  is  whether  the  true  in- 
tent and  meaning  of  the  saving  in  the  9th  sec- 
tion of  the  Judiciary  Act.     1  Stat.  77. 

What  is  meant  as  well  in  the  Act  of  1789  as 
in  the  Constitution  itself,  by  the  "common 
Itw,"  has  been  authoritatively  settled  by  this 
court  in  repeated  adjudications. 

Parsons  v.  Bedford,  3  Pet.  446;  U.  8.  v.  The 
Vengeance,  3  Dall.  297;  Webster  v.  Reid,  11 
How.  437. 

Common  law  remedies  are  not  merely  "Suits 
which  the  common  law  recognized  among  its 
old  and  settled  proceedings,  but  suits  in 
which  legal  rights  were  to  be  ascertained  and 
determined  in  contradistinction  to  those 
where  e<juitable  rights  alone  were  recognized, 
and  equitable  remedies  were  administered,  or 
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where,  as  in  the  admiralty,  a  mixture  of  pub* 
lie  law  and  of  maritime  law  and  equity  was 
often  found  in  the  same  suit."  If  the  subject- 
matter  be  the  adjudication  of  purely  legal 
rights,  without  any  admixture  of  equitable 
rights,  and  without  involving  any  usurpation 
of  jurisdiction  over  matters  depending  upon  the 
public  law  of  nations,  or  of  the  peculiar  mari- 
time law,  the  proceeding,  whatever  its  form,  is 
the  common  law  remedy,  provided  only  that  it 
afford  to  the  parties  the  opportimity  of  ascer- 
taining their  rights  by  a  trial  having  the  sub- 
stantial and  essential  elements  of  a  trial  at 
common  law. 

A  trial  at  common  law  is  a  trial  per  pais. 

It  is  not  necessary  that  in  every  case  trial  by 
a  jury  should,  in  fact,  be  had,  but  that  the 
right  to  it  be  conceded  to  both  parties.  It  is 
not  necessary  that  the  trial  be  be^un  by  the 
service  of  process  or  by  actually  bringing  into 
court,  in  any  other  way,  the  party  whose  rights 
are  to  be  affected  by  the  proceeding.  Attach- 
ment suits  and  suits  for  partition  are  examples. 
A  defendant  may  be  brought  into  court  as  well 
by  seizing  his  property  and  bringing  it  into 
court,  under  circumstances  giving  him  plain 
and  reasonable  notice  of  the  cause  of  its  seiz- 
ure, as  by  the  service  of  process  on  his  person. 
If  the  statute  makes  provision  for  his  personal 
appearance,  and  a  day  is  given  to  him  in  court, 
with  the  right  of  trial  by  jury,  then  it  is  as 
much  a  common  law  case  as  if  it  had  been  be- 
gun by  capias  ad  respondendum,  instead  of  a 
seizure  of  Jiis  property.  And,  on  the  other 
hand,  though  the  suit  be  begun  by  a  capias 
and  proceeaed  in  throughout  according  to  the 
most  exact  forms  of  a  common  law  suit,  in  all 
things  but  one  to  wit:  the  trial  by  jury,  if  that 
be  denied,  it  is  no  true  case  at  common  law.  It 
is  this  distinctive  quality  alone  which  the  Con- 
stitution guarantees  and  preserves  from  all  in- 
novation ;  and  there  is  no  instance  in  this  court 
in  which,  where  the  subject-matter  was  the  ad- 
judication of  purely  legal  rights,  and  the  right 
of  trial  by  jury  has  been  preserved,  in  which 
the  case  has  been  treated  as  other  than  a  cum- 
mon  law  case,  whether  a  concurrent  remedy 
existed  either  in  admiralty  or  in  equity,  or  not, 
and  whatever  may  have  been  the  mere  form  of 
the  proceedings. 

It  has  been  supposed  that  the  case  of 
The  A.  D.  nine,  4  Wall.  656,  18  L.  ed.  451,  is 
an  exception  to  this  rule.  But  an  examination 
of  that  case,  and  of  the  statute  on  which  the 
remedy  was  founded,  will  show  that  this  is  a 
mistake.  It  is  true  that  the  learned  justice,  in 
delivering  the  opinion  of  the  court,  arguendo, 
relies  upon  the  form  of  the  proceeding,  it  being 
in  rem,  without  naming  any  defendant,  as 
proving  that  it  was  not  a  common  law  rem- 
edy. But  the  case  was  one  in  which  there  was 
and  could  be  no  jury  trial.  The  statute  (Iowa 
Revision  of  1800,  p.  656)  which  authorized  the 
proceeding  in  that  r^se,  although  it  saved  to  the 
plaintiff  all  his  common  law  rights  (in  imita- 
tion of  the  Act  of  1789),  made  no  provision 
to  protect  the  owner  of  the  vessel,  and  afforded 
him  no  opportunity,  by  his  personal  appear- 
ance, of  converting  the  proceeding  into  a 
common  law  trial  by  jury.  It  was  begun,  con- 
tinued and  ended,  and  could  only  be  so,  as 
a  civil  law  proceeding  in  rem.  The  judgment 
of   the   court   in   that  case   in  no   degree   de- 
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ponds  upon  the  dictum  (if,  indeed,  such  was 
the  idea  in  the  mind  of  the  learned  justice  at 
the  time)  that  the  test  of  a  common  law  remedy 
is,  that  there  must  be  a  named  defendant, 
against  whose  person  process  is  prayed.  With 
unfeigned  deference  and  very  great  respect,  it 
is  submitted  that  such  a  test  is  not  warranted 
by  the  authorities  and  cannot  be  reconciled 
with  the  doctrines  of  this  court  hereinbefore 
quoted  and  referred  to.  And  in  the  case  of 
Webster  v.  Reid,  11  How.  469,  460,  it  is  plainly 
implied  that  the  naming  of  the  defendant  is  not 
necessary,  and  that  the  attachment  of  the  prop- 
erty is  the  beginning  of  a  suit  against  the 
owner.  The  court  says:  "No  person  is  re- 
quired to  answer  in  a  suit  on  whom  process  has 
not  been  served,  or  whose  property  has  not 
been  attached.  In  this  case  there  was  no  per- 
sonal notice  nor  an  attachment  nor  other  pro- 
ceeding against  the  land,  until  after  the  judg- 
ments." 

Surely  it  was  not  intended  to  say  in  the  case 
of  The  Hine,  that  the  State  of  Iowa  or  any 
other  State  of  the  Union  could  not,  at  its  dis- 
cretion, provide  for  its  citizens,  as  to  contracts 
arising  between  themselves,  in  their  domestic 
commerce,  a  common  law  reniedy  against  the 
property  of  unknown  defendants,  who  there- 
fore could  not  possibly  be  named. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Persons  furnishing  materials  or  s\ipplie8  for 
ships  or  vessels,  within  the  State  of  Alabama, 
have  a  lien  by  the  law  of  that  State  on  the  same 
for  all  debts  contracted  by  the  master,  owner 
or  consignee  thereof  for  the  work  done,  and 
for  the  materials  and  supplies  furnished,  in 
preference  to  other  debts  due  and  owing  from 
the  owners  of  such  ships  or  vessels.  By  the 
Code  of  that  State  it  is  also  provided,  under  the 
title,  "proceedings  in  admiralty,"  that  wlien- 
ever  any  steamboat  or  other  water-craft  shall 
receive  on  board,  as  a  common  carrier,  any 
goods  or  merchandise  as  freight,  to  be  delivered 
at  any  special  place,  and  shall  fail  to  deliver 
the  same  as  directed  in  the  bill  of  lading,  or 
other  contract  of  shipment,  the  owner  or  con- 
signee of  such  goods  or  merchandise  shall  have 
a  lien  on  such  boat  or  other  water-craft 
632*]  •for  his  loss  or  damage,  to  be  enforced 
in  the  same  manner  and  subject  to  the  rules 
and  regulations  prescribed  in  relation  to  simi- 
lar liens  for  labor,  materials  and  supplies  fur- 
nished to  such  steamlioats  or  other  water- 
craft,  as  described  in  the  antecedent  provision. 
Rev.  Code,  §§  3127,  3142. 

Pursuant  to  those  statutory  rules  and  regula- 
tions of  the  State,  the  libel  in  this  case  was 
filed  in  the  City  Court  of  Mobile,  and  the  libel- 
ants alleged  that  they,  on  the  23d  of  January, 
1866,  shipped  on  board  the  steamboat,  Belfast, 
then  lying  at  Vienna  in  that  State,  one  hun- 
dred bales  01  cotton,  to  be  transported  to  Mo- 
bile, in  the  same  State,  and  there  to  be  deliv- 
ered to  certain  consignees,  they  paying  freight 
therefor  at  the  rate  of  $5  per  bale,  the  dangers 
of  the  river  excepted ;  that  on  the  wa\'  down 
the  river,  below  Vienna,  twenty-nine  bales  of 
the  cotton  were  lost,  not  by  the  dangers  of  the 
river,  and  were  never  delivered  to  the  con- 
signees, whereby  the  libelants  suffered  loss  to 
the  amount  of  $5,800.  Introductory  allega- 
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tions  of  the  libel,  also,  are  the  same  as  in  a 
libel  in  rem  in  the  District  Courts  of  the  United 
States;  and  in  conclusion,  the  "libelants  pray 
process  in  admiralty"  against  the  steamer, 
*'her  tackle,  apparel  and  furniture,"  and  that 
the  same  may  be  condemned  to  satisfy  their 
damages  and  costs.  Process  was  accordingly 
issued,  commanding  the  sheriff  to  seize  and  iSke 
the  steamer,  etc.,  into  his  possession,  and  to 
hold  the  same  until  released  by  due  course  of 
law.  Respondents  appeared  as  claimants,  and 
alleged  that  they  were  the  owners  of  the  steam- 
er, and  they  admitted  that  the  cotton  was 
shipped  on  board  at  the  time  and  place,  and  on 
the  terms  and  for  the  purpose  alleged  in  the 
libel;  but  they  excepted  to  the  jurisdiction  of 
the  court,  and  alleged  that  the  steamer,  at  the 
time  the  cotton  was  shipped,  was  duly  enrolled 
and  licensed  under  tne  laws  of  the  United 
States;  that  she  was  then  and  there  regularly 
engaged  in  commerce  and  navigation  between 
the  City  of  Columbus,  in  the  State  of  Missis- 
sippi, and  the  City  of  Mobile,  in  'the  [*633 
State  of  Alabama,  and  that  the  cotton  described 
in  the  libel  was  lost  in  her  trip  down  the  river 
from  the  former  city  to  her  port  of  destination. 
Defense  of  the  respondents  upon  the  merits  was, 
that  the  steamer  and  cargo  were  captured  by  a 
band  of  robbers  in  the  trip  down  the  river, 
within  the  ebb  and  flow  of  the  tide,  and  within 
the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  without  any  negligence  or 
fault  on  the  part  of  the  officers  and  crew  of  the 
.steamer.  They  also  set  up  the  defense,  that  it 
was  agi'eed  between  the  master  and  the  ship- 
pers th<at  the  vessel  should  not  be  liable  for  the 
loss  of  the  cotton,  if  it  was  captured  by  armed 
men  during  the  voyage,  without  any  negligence 
or  fault  on  the  part  of  the  carrier.  Libelants 
excepted  to  that  part  of  the  answer  denying  the 
jurisdiction  of  the  court,  as  insufficient  and  in- 
valid ;  and  they  also  excepted  to  the  defense,  as 
pleaded,  that  the  steamer  was  robbed  of  the 
cotton,  as  no  bar  to  a  recovery  in  the  case, 
and  the  court  sustained  the  views  of  the  libel- 
ants in  both  particulars,  and  the  respondents 
excepted  to  the  respective  rulings  of  the  court. 

Two  otlier  consignments  of  cotton  were  also 
on  board  the  steiimer  at  the  time  the  alleged 
robl)ery  occurred.  Ninety  bales  were  shipped  by 
J.  U.  Steers  &  Company,  at  Columbus;  and  one 
hundred  bales  were  shipped  by  John  Wat- 
son &  Company  at  the  same  place.  Both  ship- 
ments were  to  be  transported  to  the  Port  of 
Mobile,  and  thore  to  be  delivered  to  certain  con- 
signees under  a  similar  contract  of  affreight- 
ment as  that  alleged  in  the  first  case,  except  as 
to  the  price  to  be  paid  for  the  transportation. 
Steers  &  Company  lost  thirty-four  bales  of 
their  shipment,  and  Watson  &,  Company  lost 
thirty  bales,  as  alleged  by  the  re.'^iHJctive  par- 
ties. Libels  in  the  same  form  were  also  filed 
by  those  parties  about  the  same  time,  in  the 
same  court,  and  the  owners  of  the  steamer  ap- 
peared in  each  case  as  claienants,  and  pleaded 
the  same  defenses  in  the  three  cases. 

Evidence  was  introduced  by  the  respective 
libelants,  proving  that  the  entire  cotton  lost, 
and  not  delivered,  was  of  the  value  of  $4,000. 
They  also  introduced  *the  several  bills  of  ['634 
lading,  and  the  respondents  admitted  the  ship- 
ments as  alleged  in  the  respective  libels.  On 
the  other  hand,  the  libelants  admitted  that  the 
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tfteamer  was  robbed,  as  alleged  in  the  answer, 
and  without  any  neglect  or  fault  of  the  own- 
ers of  the  steamer,  or  those  in  charge  of  her 
navigation. 

Agreement  of  the  parties,  as  stated  in  the  bill 
of  exceptions,  was  that  the  three  cases  should 
be  tried  together,  and  they  were  all  submitted 
at  the  same  time  and  upon  the  same  issues. 
Finding  of  the  court  was  that  the  whole  loss  in 
the  three  cases  was  $4,000,  and  of  that  sum  the 
decr^  of  the  court  allow  $1,000  to  the  libelants 
in  the  first  case,  $1,400  to  the  libelants  in  the 
second  case,  and  $1,600  to  the  libelants  in  the 
third  case,  with  costs  to  the  prevailing  party. 

Exceptions  were  seasonably  tendered  by  the 
respondents  to  the  rulings  and  decision  of  the 
court,  and  the  exceptions  were  duly  allowed 
by  the  court.  Appeals  were  then  taken  by  the 
respondents  to  the  Supreme  Court  of  the  State, 
where  the  objections  to  the  jurisdiction  oi  the 
court  were  renewed  in  the  formal  assignment 
of  errors.  The  parties  were  heard,  but  the 
court  overruled  the  objections  to  the  jurisdic- 
tion of  the  court,  and  affirmed  the  respective 
decrees  rendered  in  the  subordinate  court. 
Writs  of  error  were  then  sued  out  under  the 
25th  section  of  the  Judiciary  Act,  and  the  re- 
spective causes  were  removed  into  this  court. 

Jurisdiction  of  this  court  to  re-examine  the 
questions  presented  in  the  pleadings  may  be 
assumed  as  existing  without  discussion,  as  it  is 
conceded  that  the  questions  are  the  same  as 
were  raised  and  decided  in  the  State  Courts, 
and  it  is  not  controverted  that  the  questions 
are  such  as  may  be  re-examined  here  under  the 
25th  section  of  the  Judiciary  Act. 

Theory  of  the  respondents  is,  that  the  re- 
flective libels  were  libels  in  rem  to  enforce  a 
maritime  lien  in  favor  of  the  shippers  of  the 
cotton,  under  contracts  of  a'ffreightment  for  the 
transportation  of  goods  and  merchandise  from 
635*]  one  port  *to  another  upon  navigable  wa- 
ters, and  that  the  State  Courts  have  no  juris- 
diction to  employ  such  a  process  to  enforce  such 
a  lien  in  any  case;  that  the  jurisdiction  to  en- 
force a  maritime  lien  by  a  proceeding  in  rem 
is  exclusively  vested  in  the  Federal  Courts  by 
the  Constitution  of  the  United  States  and  the 
laws  of  Congress.  But  the  libelants  controvert 
that  proposition,  and  insist  that  the  State 
Courts  have  concurrent  jurisdiction  in  these 
cases  under  that  clause  in  the  9th  section  of 
the  Judiciary  Act  which  saves  *'to  suitors  in 
all  cases  the  right  of  a  common  law  remedy 
where  the  common  law  is  competent  to  give  it." 
1  Stat  at  L.  73. 

2.  They  also  contend,  if  their  first  proposi- 
tion is  not  sustained,  that  inasmuch  as  the  three 
cases  were  heard  together,  under  an  agreement 
that  they  should  be  tried  upon  the  same  issues, 
and  that  the  libel  filed  by  W.  C.  Boon  &  Com- 
pany, as  stated  in  the  bill  of  exceptions,  was 
selected  as  the  case  to  be  tried  in  the  court 
where  the  suits  were  commenced,  the  rights  of 
the  parties  in  the  other  two  cases  must  abide 
ttie  decision  of  this  court  in  that  case. 

Assuming  that  to  be  so,  then  they  contend 
that  the  State  Court  had  jurisdiction  in  the  first 
case,  because  the  contract  of  affreightment  was 
for  the  transportation  of  goods  and  merchan- 
dise between  ports  and  places  in  the  same  State. 
Impliedly,  the  argument  admits  that  the  rule  is 
otherwise  where  the  contract  is  for  the  trans- 
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portation  of  goods  and  merchandise  between* 
ports  and  places  in  difiTerent  States;  but  the 
proposition  is,  that  where  the  contract  is  be- 
tween citizens  of  the  same  State,  for  the  trans- 
portation of  goods  and  merchandise  from  one 
port  to  another  in  the  same  State,  the  case  is 
not  one  withip.  the  jurisdiction  of  the  Admiral- 
ty Courts  of  the  United  States,  unless  it  be- 
comes necessary,  in  the  course  of  the  voyage,  to 
carry  the  goods  or  merchandise  into  or  through 
some  other  State  or  foreign  dominion. 

Obviously  the  question  presented  are  ques- 
tions of  very  great  importance,  as  affecting  tha 
construction  of  the  Federal  Constitution,  and 
the  rights  and  remedies  of  the  citizens 
*engag^  in  an  important  and  lucrative  ['636 
branch  of  commerce  and  navigation. 

Judicial  power  to  hear  and  determine  con- 
troversies in  admiralty,  like  other  judicial 
power,  was  conferred  upon  the  Government  of 
the  United  States  by  the  Federal  Constitution, 
and  by  the  express  terms  of  the  instrument,  it 
extends  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  which,  doubtless,  must  be  held  to 
mean  all  such  cases  of  a  maritime  character  as 
were  cognizable  in  the  Admiralty  Courts  of  the 
States  at  the  time  the  Constitution  was  adopt- 
ed.   Waring  v.  Clarke,  5  How.  464. 

Admiralty  jurisdiction,  as  exercised  in  the 
Federal  Courts,  is  not  restricted  to  the  sub- 
jects cognizable  in  the  English  Courts  of  Ad- 
miralty at  the  date  of  the  Revolution,  nor  is  it 
as  extensive  as  that  exercised  by  the  conti- 
nental courts,  organized  under,  and  governed 
by,  the  principles  of  the  civil  law.  Bags  of 
Linseed,  1  Black,  108,  17  L.  ed.  35. 

Best  guides  as  to  the  extent  of  the  admiral- 
ty jurisdiction  of  the  Federal  Courts,  are  the 
Constitution  of  the  United  States,  the  laws  of 
Congress,  and  the  decisions  of  this  court. 

Two  of  the  contracts  of  affreightment  in 
these  cases,  were  for  the  transportation  of  cot- 
ton between  ports  and  places  in  different 
States;  but  as  the  contract  alleged  in  the  libel 
filed  in  the  first  case,  was  for  the  transporta- 
tion of  cotton  from  one  port  to  another,  in  the 
same  State,  it  becomes  necessary  to  determine, 
irrespective  of  the  question  presented  in  the 
other  cases,  whether  such  a  contract  is  cog- 
nizable in  the  Admiralty  Courts  of  the  United 
States,  because,  if  not,  the  libelants,  in  any 
view  of  the  case  must  prevail,  as  there  would 
be  in  that  state  of  the  case*  no  jurisdiction  in 
this  court  to  re-examine  the  decision  of  the 
State  Court  in  that  case. 

Much  controversy  has  existed  as  to  the  true 
extent  of  the  admiralty  and  maritime  jurisdic- 
tion of  the  Federal  CourU,  but  great  aid  will 
be  derived  in  the  solution  of  this  question  by 
an  examination  of  the  decisions  of  this  court  at 
different  periods  since  the  judicial  system  of 
the  United  States  was  organized. 

•Principal  subjects  of  admiralty  juris-  ['637 
diction  are  maritime  contracts  and  maritime 
torts,  including  captures  jure  belli,  and  seiz- 
ures on  water  for  municipal  and  revenue  for- 
feitures. 

( 1 )  Contracts,  claims,  or  service,  purely  mar- 
itime, and  touching  rights  and  duties  apper- 
taining to  commerce  and  navigation,  are  cog- 
nizable in  the  admiralty.     1  Conkl.  Adm.  19. 

(2)  Torts  or  injuries  committed  on  navigable 
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>¥aters,  of  a  civil  natiure,  are  also  cognicable 
in  the  admiralty  courts. 

Jurisdiction  m  the  former  case  depends  upon 
the  nature  of  the  contract,  but  in  the  latter  it 
depends  entirely  upon  locality.  Mistakes  need 
not  be  made  if  these  rules  are  observed;  but 
contracts  to  be  performed  on  waters  not  navi- 
gable, are  not  maritime  any  more  than  those 
made  to  be  performed  on  land.  Nor  are  torts 
cognizable  in  the  admiralty  unless  conmiitted 
on  waters  within  the  admiralty  and  maritime 
jurisdiction,  as  defined  by  law.  The  Commerce, 
1  Black,  579,  17  L.  ed.  109;  2  Story,  Const  (8d 
ed.),  §§  1666,  1669. 

Such  jurisdiction,  whether  of  torts  or  of  eon- 
tracts,  was,  and  still  is,  restricted  in  the  parent 
country  to  tide-waters,  as  they  have  no  large 
fresh  water  lakes  or  fresh  water  rivers  which 
are  navigable.  Waters  where  the  tide  did  not 
ebb  and  flow,  were  regarded  in  tiiat  country  as 
not  within  tiie  admiralty  and  maritime  juris- 
diction; and  such  was  the  decision- of  this  court 
in  the  case  of  The  Jefferson,  10  Wheat.  428, 
and  the  rule  established  in  that  case  was  fol- 
lowed for  more  ^an  a  quarter  of  a  century. 

Attempt  was  subsequently  made  to  restrict 
the  jurisdiction  of  the  Admiralty  Courts  in 
torts  to  cases  arising  on  the  high  seas,  but  this 
court  held  that  it  extended  to  M  waters  within 
the  ebb  and  flow  of  the  tide,  though  infra 
corpus  comitatus,  and  as  far  up  the  rivers 
emptying  into  the  seas  or  bays  and  arms  of  the 
sea,  as  the  tide  ebbed  and  flowed.  And  that 
rule,  ever  after  it  was  promulgated,  prevailed 
and  was  universally  applied  by  district  courts 
in  cases  of  collision.  Waring  v.  Clarke,  6  How. 
440. 

Application  of  that  rule  was  made  by  the 
638*]  Federal  Courts  *in  collision  cases  aris- 
ing upon  the  Hudson,  the  Penobscot,  the  Ken- 
nebec, the  Merrimao,  the  Alabama  and  many 
other  rivers  navigable  only  between  ports  and 
places  in  one  State. 

Exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction, 
was  conferred  upon  the  District  Courts  by  the 
0th  section  of  the  Judiciary  Act,  includin<nr  all 
seizures  under  the  laws  of  impost,  navigation 
or  trade  of  the  United  States,  where  the  seiz- 
ures are  made  on  waters  which  are  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons 
burden,  within  their  respective  districts  as  well 
as  upon  the  high  seas. 

Remedies  for  marine  torts,  it  is  conceded, 
may  be  sought  in  the  Admiralty  Courts  under 
that  provision,  although  committed  within  the 
body  of  a  county,  but  is  denied  that  redress  can 
be  obtained  in  the  admiralty  for  the  breach  of 
contract  of  affreightment  in  a  case  where  the 
port  of  shipment  and  the  port  of  destination 
are  in  the  same  State. 

Repeated  attempts  were  made  at  an  early  day 
to  induce  the  court  to  hold  that  seizures  on 
water  were  not  cases  of  admiralty  cognizance, 
and  that  contracts  of  affreightment  were  exclu- 
sively cognizable  in  the  courts  of  common  law; 
but  this  court  refused  to  adopt  either  proposi- 
tion, and  held  that  the  entire  admiralty  power 
of  the  Constitution  was  lodged  in  the  Federal 
Courts,  and  that  Congress  intended  by  the  9th 
section  of  the  Judiciary  Act  to  invest  the  Dis- 
trict Courts  with  that  power  as  courts  of  orig- 
inal jurisdiction;  that  the  phrase  "exclusive 
original  cognizance/'  was  used  for  that  purpose, 
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and  was  intended  to  be  exclusive  of  the  State 
Courts  as  well  as  the  other  Federal  Courts.  The 
Lexington,  6  How.  300;  The  Vengeance,  3  Dall. 
207;  The  Betsey,  4  Cranch,  443;  The  Samuel,  1 
Wheat.  0;  The  Oetavia,  1  Wheat.  20. 

When  the  case  of  The  Lexington  was  decided, 
it  was  still  supjj^osed  that  the  admiralty  juris- 
diction was  limited  to  the  waters  affected  by 
the  ebb  and  flow  of  the  tide,  but  the  case  is  a 
decisive  authority  to  show  that  the  jurisdiction 
of  the  admiralty,  in  matters  of  contract,  'was 
understood  to  be  coextensive  with  the  jurisdic- 
tion in  cases  of  marine  torts. 

'Subject-matter  of  the  suit  in  the  case  [^639 
of  Waring  v.  Clarke,  was  that  of  a  collision, 
and  the  subject-matter  in  the  case  of  The 
Lexington  was  a  loss  of  specie  in  transitu, 
under  a  contract  of  affreightment.  Viewed  in 
any  light,  those  two  cases  settle  the  question 
that  where  the  voyage  and  transportation  are 
over  tidewaters,  the  jurisdiction  of  the  ad- 
miralty is  the  same  in  matters  in  maritime 
contracts  as  in  marine  torts. 

Such  was  the  state  of  the  law  upon  the  sub- 
ject, as  decided  by  this  court,  when  the  case  of 
The  G«nesee  Chief,  12  How.  467,  was  brought 
here  for  re-examination;  and  in  that  case  this 
court  held  that  the  jurisdiction  in  admiralty 
depended,  not  upon  the  ebb  and  flow  of  the  tide, 
but  upon  the  navigable  character  of  the  water ; 
that  if  the  water  was  navigable,  it  was  deemed 
to  be  public,  and  if  public,  that  it  was  regarded 
as  within  the  legitimate  scope  of  the  admiralty 
jurisdiction  conferred  by  the  Constitution. 

Prior  to  that  decision,  the  Western  lakes  and 
navigable  rivers  of  the  United  States,  above 
tide-waters,  were  not  supposed  to  be  waters 
within  the  admiralty  and  maritime  jurisdic- 
tion of  the  Federal  -Courts.  Strange  as  that 
proposition  may  now  appear  to  one  familiar 
with  the  provision  contained  in  the  0th  section 
Of  the  Judiciary  Act,  it  is,  nevertheless,  true 
that  the  rule  restricting  admiralty  jurisdic- 
tion to  tide  waters  had  prevailed  from  the  or- 
ganization of  the  judical  system  to  that  date, 
but  the  effect  of  that  decision  was  to  dispel 
that  error  and  place  the  admiralty  jurisdictum 
upon  its  true  constitutional  and  legal  basis,  as 
defined  in  the  Constitution  of  the  United 
States  and  the  laws  of  Congress. 

Subsequent  decision  of  this  court,  in  the  case 
of  The  Magnolia,  was,  that  the  admiralty 
jurisdiction  of  the  Federal  Courts  extends  to 
cases  of  collision  upon  navigable  waters,  al- 
though the  place  of  tne  collision  may  be  within 
the  body  of  a  coimty  and  above  the  ebb  and 
flow  of  the  tide;  and  this  court  also  held  in 
that  case  that  the  district  courts  exercise  ju- 
risdiction over  fresh  water  rivers,  "naviga- 
ble from  the  •sea,"  by  virtue  of  the  0th  ['640 
section  of  the  Judiciary  Act,  and  not  as  con- 
ferred by  the  Act  of  the  26th  of  February, 
1845,  which  is  applicable  only  to  the.  'iakes, 
and  navigable  waters  connecting  said  lakes.** 
The  Magnolia,  20  How.  206,  15  L.  ed.  000;  6 
Stat,  at  L.  516. 

Direct  proposition  of  the  respondents  in  the 
case  of  The  Commerce,  1  Black,  578,  17  L.  ed. 
100,  was,  that  the  case  before  the  court,  which 
was  a  collision  on  the  Hudson  River,  was  not 
a  case  cognizable  in  the  admiralty,  because  it 
did  not  appear  that  either  of  the  vessels  was 
engaged  in  foreign  commerce,  or  in  commerce 
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amon^  the  seyeral  States;  but  the  court  held 
that  judicial  power  in  all  cases  of  admiralty 
and  maritime  jurisdiction  was  conferred  by  the 
Constitution,  and  that  in  cases  of  tort  the  ques- 
tion of  jurisdiction  was  wholly  unaffected  by 
the  consideration  suggested  in  that  proposi- 
tion; and  we  re-affirm  the  rule  there  laid  down, 
that  locality  is  the  true  test  of  admiralty 
cognizance  in  all  cases  of  marine  torts;  that  if 
it  appears,  as  in  cases  of  collision,  depredations 
uiK>n  property,  ill^^l  dispossession  of  ships,  or 
seizures  for  the  violation  of  the  revenue  laws, 
that  the  wrongful  act  was  committed  on  navi- 
gable waters,  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  then 
the  case  is  one  properly  cognizable  in  the  ad- 
miralty.   2  Story,  Const.  §  1669. 

Navigable  rivers,  which  empty  into  the  sea, 
or  into  the  bays  and  gulfs  which  form  a  part  of 
the  sea,  are  but  arms  of  the  sea,  and  are  as 
much  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States  as  the  sea  itself. 

IHfSculties  attend  every  attempt  to  define  the 
exact  limits  of  admiralty  jurisdiction,  but  it 
cannot  be  made  to  depend  upon  the  power  of 
Congress  to  regulate  commerce,  as  conferred  in 
the  Constitution.  They  are  entirely  distinct 
things,  having  no  necessary  connection  with 
one  another,  and  are  conferred,  in  the  Consti- 
tution, l^  separate  and  distinct  grants.  The 
Genesee  Chief,  12  How.  452. 

Congress  may  regulate  commerce  with  for- 
641*]  eign  nations  *and  among  the  several 
States,  but  the  judicial  power,  which,  among 
other  thinj^,  extends  to  all  cases  of  admiralty 
tad  maritime  jurisdiction,  was  conferred  upon 
the  Federal  Government  by  the  Constitution, 
tnd  Congress  cannot  enlarge  it,  not  even  to 
suit  the  wants  of  commerce,  nor  for  the  more 
convenient  execution  of  its  commercial  regu- 
lations. The  St.  Lawrence,  1  Black,  526,  17  L. 
ed.  182. 

Remarks,  it  is  conceded,  are  found  in  the 
opinion  of  the  court  in  the  case  of  Allen  v. 
Newberry,  21  How.  245,  16  L.  ed.  Ill,  incon- 
sistent with  these  views;  but  they  were  not 
necessary  to  that  decision,  as  the  contract  in 
that  ease  was  for  the  transportation  of  ^oods  on 
one  of  the  Western  lakes,  where  the  jurisdic- 
tion in  admiralty  is  restricted,  by  an  Act  of 
Conn-ess,  to  steamboats  and  other  vessels  .  .  . 
employed  in  the  business  of  commerce  and  navi- 
gation, between  ports  and  places  in  different 
St^es  and  Territories.  The  Hine  v.  Trevor,  4 
Wall.  555,  18  L.  ed.  451. 

No  such  restrictions  are  contained  in  the  9th 
section  of  the  Judiciary  Act  and,  consequently, 
those  remarks,  as  applied  to  a  case  falling  with- 
in that  provision,  must  be  regarded  as  incorrect. 

Such  a  rule,  if  applied  to  the  commerce  and 
navigation  of  the  Atlantic  coast,  would  produce 
incalculable  mischief,  as  the  vessels  in  many 
eases,  even  in  voyages  from  one  port  in  a  State 
to  another  port  in  the  same  State,  are  obliged, 
in  the  course  of  the  voyage,  to  go  outside  of 
any  particular  State,  and  it  would  not  be  dif- 
ficult to  give  examples  where  more  than  half 
the  voyage  is  necessarily  upon  the  high  seas. 
Unless  the  admiralty  has  jurisdiction,  in  such 
a  case,  to  enforce  the  maritime  lien,  in  case  of  a 
collision  or  jettison,  it  is  difficult  to  see  to 
what  forum  the  injured  party  can  resort  for 
redress.  Piracy,  it  is  said,  is  justiciable  every- 
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where,  but  it  cannot  be  admitted  that  mari- 
time torts  are  justiciable  nowhere. 

Unable  to  deny  that  the  admiralty  has  juris- 
diction over  marine  torts,  though  the  voyage  is 
between  ports  and  places  in  the  same  State,  the 
advocates  of  the  more  restricted  jurisdiction 
*over  maritime  contracts  set  up  a  dis-  ['64a 
tinction,  and  contend  that  the  admiralty  juris- 
diction, over  such  contracts  is  limited  by  the 
power  granted  to  Congress  to  regulate  com- 
merce. Reference  may  be  made  to  the  case  of 
Maguire  v.  Card,  21  How.  240,  16  L.  ed.  118,  as 
one  where  that  distinction  was  adopted ;  but  the 
decisive  answer  to  that  case,  and  the  one  pre- 
ceding it  in  the  same  volume,  will  be  found  in 
the  later  cases  already  referred  to,  and  in  the 
case  of  The  Mary  Washington,  5  Am.  L.  Reg. 
(N.  S.)  692,  where  the  opinion  was  given  by 
the  present  Chief  Justice.  All  three  of  the 
cases,  therefore,  as  well  the  case  of  W.  C.  Boon 
^  Company  as  the  other  two,  are  cases  within 
the  admiralty  and  maritime  jurisdiction  of  the 
Federal  Courts. 

II.  Suppose  that  to  be  so,  then  it  is  con- 
tended by  the  libelants,  in  the  second  place, 
that  all  three  of  the  original  actions  were  well 
brought  in  the  State  Court  as  a  court  of  con- 
current jurisdiction  with  the  District  Courts  of 
the  United  States  in  admiralty,  and  that  the 
particular  remedy,  given  by  the  statute  of  the 
State,  and  adopted  in  these  cases,  is  within  the 
true  intent  and  meaning  of  the  saving  clause 
in  the  9th  section  of  the  Judiciary  Act. 

Wherever  a  maritime  lien  arises,  the  injured 
party  may  pursue  his  remedy,  whetlier  for  a 
breach  of  a  maritime  contract  or  for  a  marine 
tort,  by  a  suit  in  rem,  or  by  a  suit  in  personam, 
at  his  election.  Attention  will  be  called  to 
three  classes  of  cases  only  as  examples  to  il- 
lustrate that  proposition ;  but  many  more  might 
be  given  to  the  same  effect. 

Shippers  have  a  lien,  by  the  maritime  law, 
upon  the  vessel  employed  in  the  transportation 
of  their  goods  and  merchandise  from  one  port 
to  another,  as  a  security  for  the  fulfillment  of 
the  contract  of  the  carrier,  that  he  will  safely 
keep,  duly  transport  and  rightly  deliver  the 
goods  and  merchandise  shipped  on  board,  as 
stipulated  in  the  bill  of  laiding  or  other  con- 
tract of  shipment.  The  Bird  of  Paradise,  5 
Wall.  545,  18  L.  ed.  662;  The  Eddy,  5  Wall. 
481,  18  L.  ed.  486;  Bags  of  Linseed,  1  Black, 
112,  17  L.  ed.  37;  Maude  &  P.  Ship.  254. 

Owners  of  vessels  damaged  by  collision,  oc- 
casioned without  fault  on  their  part,  and  wliol- 
ly  through  the  fault  of  those  *in  charge  [*643 
of  the  colliding  vessel,  also  have  a  maritime 
lien  on  the  vessel  in  fault  as  a  security  for 
such  damages  as  may  be  awarded  to  them  in 
the  admiralty  for  the  injury  thereby  caused  to 
their  vessel,  and  they  may  proceed  in  rem  to 
enforce  their  claims  for  tlie  damages,  or  they 
may  waive  the  lien  and  bring  their  suit  in  per- 
sonam against  the  master  or  owners  oY  the  ves- 
sel. Sturgis  V.  Boyer,  24  How.  117,  16  L.  ed. 
593;  Chamberlain  v.  Ward,  21  How.  553,  16 
L.  ed.  213. 

Material-men  also,  who  furnish  materials  or 
supplies  for  a  vessel  in  a  foreign  port,  or  in  a 
port  other  than  a  port  of  the  State  where  the 
vessel  belongs,  have  a  maritime  lien  on  the 
vessel  as  security  for  the  payment  of  the  price 
of  all  such  materials  and  supplies.   They  have 
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stich  a  lien  becamse,  upon  the  principles  of  the 
inaritiroe  law,  such  materials  and  supplies  are 
presumed  to  be  furnished  on  the  ciedit  of  the 
vessel  and,  consequently,  they  are  entitled  to 
proceed  in  rem  in  the  Admiralty  Court  to  en- 
force the  lien,  but  they  are  not  compelled  to  do 
so,  as  they  may  waive  the  lien  and  bring  their 
suit  in  personam  against  their  master  or  own- 
ers, as  tney  are  also  liable  as  well  as  the  vessel. 
The  St.  Lawrence,  1  Black,  520,  17  L.  ed.  183; 
Manro  v.  Almeida,  10  Wheat.  473;  The  Rein- 
deer, 2  Wall.  384,  17  L.  ed.  911;  The  General 
Smith,  4  Wheat.  438. 

None  of  these  principles  are  controverted, 
but  the  libelants  contend  that  the  State  Courts 
have  concurrent  jurisdiction  to  afford  the  par- 
ties the  same  remedies  in  all  such  cases.  No 
warrant  for  that  proposition,  however,  is  found 
in  the  9th  section  of  the  Judiciary  Act,  nor  in 
any  other  party  of  that  fundamental  regulation 
of  our  judicial  system.  On  the  contrary,  the  ex- 
clusive original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction  is,  by 
the  very  terms  of  that  section,  conferred  upon 
the  District  Courts  of  the  United  States,  "sav- 
ing to  suitors  in  all  cases  the  right  of  a  common 
law  remedy  where  the  common  law  is  competent 
to  give  it.**  Nothing  is  said  about  a  concur- 
rent jurisdiction  in  a  State  Court  or  in  any 
other  court,  and  it  is  quite  clear  that  in  all 
cases  where  the  parties  are  citizens  of  different 
States,  the  injured  party  may  pursue  the  com- 
644*]  mon  law  remedy  here  'described  and 
saved,  in  the  Circuit  Court  of  the  district  as 
well  as  in  the  State  Courts. 

Original  cognizance  is  exclusive  in  the  Dis- 
trict Courts,  except  that  the  suitor  may,  if  he 
sees  fit,  elect  to  pursue  a  common  law  remedy 
in  the  State  Courts,  or  in  the  Circuit  Court,  as 
before  explained,  in  all  cases  where  such  a 
remedy  is  applicable.  Common  law  remedies 
are  not  applicable  to  enforce  a  maritime  lien 
by  a  proceeding  in  rem  and,  consequently,  the 
original  jurisdiction  to  enforce  such  a  lien  by 
that  mode  of  proceeding  is  exclusive  in  the  Dis- 
trict Courts.  The  Moses  Taylor,  4  Wall.  411, 
18  L.  ed.  397. 

State  Legislatures  have  no  authority  to  create 
a  maritime  lien,  nor  can  they  confer  any  juris- 
diction upon  a  State  Court  to  enforce  such  a 
lien  by  a  suit  or  proceeding  in  rem,  as  practiced 
in  the  Admiralty  Courts.  Observe  the  language 
of  the  saving  clause  under  consideration.  It  is 
to  suitors,  and  not  to  State  Courts,  nor  to  the 
Circuit  Courts  of  the  United  States.  Examined 
carefully  it  is  evident  that  Congress  intended 
by  that  provision  to  allow  the  party  to  seek 
redress  in  the  admiralty  if  he  saw  fit  to 
do  so,  but  not  to  make  it  compulsory  in  any 
case  where  the  common  law  is  competent  to 
give  him  a  remedy.  Properly  construed,  a  party 
under  that  provision  may  proceed  in  rem  in 
the  admiralty;  or  he  may  bring  a  suit  in  per- 
sonam in  *the  same,  jurisdiction;  or  he  may 
elect  not  to  go  into  admiralty  at  all,  and  may 
resort  to  his  common  law  remedy  in  the  State 
Courts  or  in  the  Circuit  Court  of  the  United 
States,  if  he  can  make  proper  parties  to  give 
that  court  jurisdiction  of  his  case. 

Undoubtedly  most  common  law  remedies  in 
cases  of  contract  and  tort,  as  given  in  common 
law  courts,  and  suits  in  personam,  in  the  ad- 
miralty courts,  bear  a  strong  resemblance  to 
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each  other,  and  it  is  not,  perhaps,  inaccurate 
to  regard  the  two  jurisdictions  in  that  behalf 
as  concurrent,  but  there  is  no  form  of  action 
at  common  law  which,  whefl  compared  with  the 
proceeding  in  rem  in  the  admiralty,  can  bo 
regarded  as  a  concurrent  remedy. 

'Consignees  or  shippers  may  proceed  in  ['645 
the  admiralty  in  rem  against  the  vessel  to  en- 
force their  maritime  lien,  or  they  may  waive 
that  lien  and  still  proceed  in  the  admiralty  in 
personam  against  the  owners  of  t)'e  vessel  to  re- 
cover damages  for  the  nonfulfillment  of  the 
contract,  or  they  may  elect  to  bring  a  common 
action  against  the  owners  to  recover  damages, 
as  in  other  cases  for  the  breach  of  a  contract 
to  be  executed  on  land. 

Proceedings  in  a  suit  at  common  law  on  a 
contract  of  affreightment  are  precisely  the  same 
as  in  suits  on  contracts  not  regarded  as  mari- 
time, wholly  irrespective  of  the  fact  that  the  in- 
jured party  might  have  sought  redress  in  the 
admiralty.  When  properly  brought,  the  suit  is 
against  the  owners  of  the  vessel,  and  in  States 
where  there  are  attachment  laws  the  plaintiff 
may  attach  any  property  not  exempted  from 
execution,   belonging   to   the   defendants. 

Liability  of  the  owners  of  the  vessel  under 
the  contract  being  the  foundation  of  the  suit, 
nothing  can  finally  be  held  under  the  attach- 
ment except  the  interest  of  the  owners  in  the 
vessel,  because  the  vessel  is  held  under  the  at- 
tachment as  the  property  of  the  defendants, 
and  not  as  the  offending  thing,  as  in  the  case  of 
a  proceeding  in  rem  to  enforce  a  maritime  lien. 
Attachment  in  such  suits  may  be  of  the  prop- 
erty of  non-residents  or  of  defendants  absent 
from  the  State,  as  in  suits  on  contracts  not 
maritime;  and  the  same  rules  apply  in  respect 
to  the  service  of  process  and  notice  to  the  de- 
fendants. 

Applying  these  rules  to  the  cases  before  the 
court,  it  is  obvious  that  the  jurisdiction  exer- 
cised by  the  State  Court  was  of  the  precise 
character  which  is  exclusive  in  the  District 
Courts  of  the  United  States  sitting  in  admiral- 
ty. Authority  does  not  exist  in  the  State 
Courts  to  hear  and  determine  a  suit  in  rem  in 
admiralty  to  enforce  a  maritime  Hen. 

Such  a  lien  does  not  arise  from  a  contract  for 
materials  and  supolies  furnished  to  a  vessel  in 
her  home  port,  ana  in  respect  to  such  contracts 
it  is  competent  for  the  Statm.  under  the  deci- 
sions of  this  court,  to  create  such  liens  as  their 
Legislatures  may  deem  just  and  expedient,  not 
amounting  to  a  'regulation  of  commerce  ['646 
and  to  enact  reasonable  rules  and  regulations 
prescribing  the  mode  of  their  enforcement.  The 
General  Smith,  4  Wheat.  438;  The  St.  Law- 
rence, 1  Black,  629,  17  L.  ed.  183. 

Contracts  for  ship  building  are  held  not  to  be 
maritime  contracts  and,  of  course,  they  fall 
within  the  same  category ;  but  in  all  cases  where 
a  maritime  lien  arises,  the  original  jurisdiction 
to  enforce  the  same  by  a  proceeding  in  rem  is 
exclusive  in  the  District  Courts  of  the  United 
States  as  provided  in  the  9th  section  of  the 
Judiciary  Act.  Ferry  Co.  v.  Beers,  20  How. 
402,  15  L.  ed.  964. 

Respective  decrees  reversed,  and  the  several 
causes  remanded,  with  instructions  to  dismiss 
the  respective  libels. 
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JAS.  W.  FINLEY,  Appt, 

V. 

THOM-\S  M.  ISETT,  William  C.  Brewster  and 

Safre  O.  Butler. 

Inauflicient  evidence  to  establish  a  trust. 

What  evidence  iDsufBclent  to  establish  a  trust 
for  the  benefit  of  a  third  person  in  mortrage  and 
aotes  executed  to  a  iMtnlcina  firm  and  payanle  to  It. 

[No.  160.] 
Submitted  Apr.  7,  18G0.    Decided  Apr.  15,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  praying  the  court  to 
declare  a  certain  trust  and  decree  the  assign- 
ment CO  him  of  certain  notes  and  a  mortgage 
made  to  secure  the  same.  The  court  entered  a 
tlecree  ordering  that  the  defendants  assign, 
without  recourse,  to  the  said  complainant,  a 
part  of  said  notes,  and  as  to  the  remaining 
equities  prayed  for  in  said  bill,  dismissed  the 
same.  Whereupon  the  plaintiff  took  an  appeal 
to  this  court. 

A  further  statement  of  the  case  appears  in 
tiie  opinion  of  the  court. 

Messrs.  Arthur  W.  Windett  and  Geo.  C. 
Bites,  for  appellant. 

Messrn.  Wm.  F.  Brannan  and  Hichman  & 
Gtrsknddan,  for  defendants,  Tsett  &,  Brewster: 

It  may  be  admitted  that  Brewster,  in  general 
terms,  said  to  other  parties  that  this  was  a  trust 
matter;  and  it  does  not  affect  Isett  &  Brewster's 
rights  to  the  securities,  nor  would  it  be  incon- 
sistent with  their  answers  or  their  testimonies. 
The  rule  of  law  upon  this  point  is  very  clear. 

"In  order  to  fasten  a  trust  upon  property  of 
any  description  by  means  of  parol  declarations, 
the  expressions  used  must  amount  to  a  clear 
and  explicit  declaration  of  trust.  They  must 
also  point  out  with  certainty  the  subject-matter 
of  the  trust,  and  the  person  who  is  to  take  the 
beneficial  interest  in  it;  loose  and  indefinite  ex- 
pressions are  insufficient  for  this  purpose." 

Harrison  v.  McMennomy,  2  Edw.  Ch.  51; 
Slocum  V.  Marshall,  2  Wash.  (C.  C.)  398;  Mer- 
cer V.  Stark,  1  Sm.  &.  M.  Ch.  479;  Dorsey  v. 
CUrke,  4  H.  &  J.  f>51;  Chiles  v.  Woodson,  2 
Bibb.  71;  Noel  v.  Noel,  1  la.  423;  Corbit  v. 
Smith,  7  la.  00. 

None  of  these  alleged  admissions,  as  actually 
testified  to,  support  the  averments  of  the  bill 
respecting  them,  or  come  within  the  require- 
ments of  the  rule  for  establishing  a  trust  by 
parol  declarations.  They  do  not  point  out  with 
any  certainty  the  subject-matter  of  the  trust, 
and  are  altogether  silent  as  to  the  person  to  be 
benefited  by  it.  They,  therefore,  really  amount 
to  nothing  in  themselves;  and  are  not  incon- 
sistent, either  with  the  rights  that  Isett  & 
Brewster  claim,  nor  with  their  answer. 

If  parol  evidence  can  be  introduced  to  con- 
tradict the  written  instruments,  and  give  to 
them  language  they  were  not  intended  to  use, 
such  testimony  must  be  very  clear  and  con- 
vincing, or  the  bill  will  be  dismissed. 

Addlington  v.  Cann,  3  Atk.  141;  Paine  v. 
Hall,  18  Ves.  475.  And  if  the  testimony  be 
inconsistent  and  conflicting,  the  court  will  re- 
fuse the  relief  prayed.    .Grey  v.  Grey,  2  Sm.  697. 

Bnt   we   do   not   think    that   the   testimony 
vhieh  sought  to  contiadict  the  written  instru- 
ments, is  co)n])ctent  or  oiij^ht  to  be  admitted. 
Wooliam  V.  H?ani,  7  Ves.  211. 
7  Wall.  U.  S.,  Book  19. 


Mr.  Justice  Miller  delivered  the  opinion  of 
thecourt: 

In  the  spring  of  the  year  1865,  Sage  O.  Butler 
made  and  delivered  to  Isett  A.  Brewster,  a 
banking  firm  of  Muscatine,  Iowa,  his  five  sev- 
eral promissory  notes  for  $2,000  each,  payable 
to  their  order  in  one,  two,  three,  four  and  five 
years  from  date;  and  at  the  same  time  made 
and  delivered  to  them  a  mortgage  on  certain 
real  estate,  to  secure  the  payment  of  the  notes. 
The  plaintiff,  Finley,  on  the  22d  January, 
1866,  filed  this  bill  in  chancery,  alleging  that 
the  notes  and  mortgage  were  deposited  with 
Isett  A  Brewster,  in  trust  for  his  benefit,  for 
the  purpose  of  securing  Butler's  indebtedness 
to  him,  and  praying  the  court  to  declare  the 
trust  and  decree  Isett  &  Brewster  to  assi^  to 
him  the  notes  and  paortgage,  or  for  such  other 
relief  as  might  be  appropriate.  Butler  is  also 
made  deiendant,  and  all  three  of  them  required 
to  answer  specific  interrogatories,  under  oath, 
toucning  the  alleged  trust 

Isett  A  Brewster  file  separate  answers,  and 
say  that  the  notes  were  delivered  to  tliem  as 
security  for  advances  made  by  them  to  Butler, 
to  enable  him  to  carry  on  the' business  of  pack- 
ing pork  during  the  previous  winter,  and  with 
an  understanding  that,  when  their  debt  was 
paid,  they  would  transfer  the  notes  and  mort- 
gage to  whomsoever  Butler  might  direct.  They 
allege  that  Butler  is  still  indebted  to  them  in 
the  sum  of  $6,000,  and  say  they  are  willing  to 
transfer  the  securities  to  plaintiff  on  payment 
of  that  sum  and  interest. 

There  seems  to  be  no  doubt  about  Butler's 
indebtedness  to  Isett  A  Brewster,  and  to  XM>m- 
plainant. 

The  issue,  therefore,  is  a  very  simple  ques- 
tion of  fact,  namely:  Whether  Isett  &  Brewster 
received  the  notes*  and  mortgage  from  Butler  as 
a  security  primarily  for  their  own  debt,  and 
then  subject  to  his  order;  or  as  a  mere  trust 
for  plaintiff^  without  any  beneficial  interest  in 
themselves. 

The  main  reliance  of  plaintiff  to  establish  the 
trust,  is  on  a  letter  written  by  Butler  to  him, 
at  or  about  the  time  he  delivered  the  securities 
to  Isett  &  Brewster. 

In  this  letter  Butler  says:  "For  the  purpose 
of  protecting  you  to  some  extent  against  worth- 
less securities,  I  executed  my  notes,  on  the  11th 
March,  at  one,  two,  three,  four  and  five  years, 
with  interest  at  6  per  cent,  to  order  of  Messrs. 
Isett  &,  Brewster,  and  secured  the  same  by 
mortgage  on  my  pork  house,  and  the  mortgage 
was  recorded,  and  Messrs.  Isett  &,  Brewster  hold 
these  notes  in  trust  and  will,  at  the  proper 
time,  transfer  them,  with  mortage  (without 
recourse),  to  parties  I  may  designate.  When 
I  know  my  exact  situation,  I  hope  to  do  more, 
but  in  the  meantime  please  keep  the  above 
confidential." 

Butler,  whose  deposition  is  in  the  ceoord. 
swears  that  he  read  this  letter  to  Brewster,  at 
the  time  he  delivered  to  him  the  notes  and 
mortgage,  and  told  him  that  he  intended  them 
for  the  benefit  of  plaintiff,  and  that  Brewster 
assented  to  the  arrangement  and  agreed  to 
assign  them,  without  recourse,  when  requested. 
In  addition  to  this  positive  testimony  of  But- 
ler, there  is  some  evidence  of  statements  not 
very  clear  or  satisfactory,  made  by  Brewster, 
when  speaking  of  these  securities  af1er«\arils. 
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The  statement  of  Holden  is,  that  when  he 
asked  Brewster  about  these  notes  and  mortgage, 
he  said  "It  was  a  trust  matter."  As  this  was 
true,  whether  the  trust  was  to  secure  Finley 
first,  or  only  for  his  use,  after  Isett  &  Brewster 
were  paid,  it  does  not  prove  anything  in  the 
present  issue. 

Higgins,  another  witness,  says  that,  when  he 
asked  Brewster  why  he  had  taken  the  mort- 
gage, he  said  he  did  not  take  it  on  his  own 
account,  but  in  trust  for  another.  This  conver- 
sation was  April  18th,  six  days  before  the  date 
of  the  letter  from  Butler  to  plaintiff,  and  is  to 
be  taken  for  what  it  is  worth. 

To  this  testimony  on  the  part  of  the  com- 
plainant, is  opposed: 

1.  The  fact  that  the  notes  and  mortgage  are 
payable  to  the  order  of  Isett  A  Brewster,  and 
are  in  their  possession;  whi6h  raises  the  legal 
presumption  that  they  were  their  own  prop- 
erty. 

2.  The  separate  answers  of  Isett  &.  Brewster 
to  plaintiff's  bill  and  interrogatories,  in  which 
they  both  deny  the  exclusive  trust  for  plaintiff, 
and  assert  their  interest  to  the  extent  of  their 
debt. 

3.  Brewster  denies,  in  his  deposition,  that 
the  letter  of  Butler  to  Finley  was  ever  read  to 
him  or  by  him,  or  that  he  ever  gave  assent  to 
the  claim  of  Finley. 

4.  Certain  letters  from  Finley,  the  plaintiff, 
to  Brewster  and  Butler,  written  in  October, 
1865,  in  regard  to  the  matters  now  m  contro* 
versy,  in  none  of  which  does  he  claim  that  these 
notes  are  for  his  benefit,  until  after  Isett  & 
Brewster  are  first  paid,  and  in  one  of  them, 
dated  October  2d,  to  Butler,  he  says:  "As  I 
understand  you  and  Mr.  Brewster,  the  mort- 
gage was  given  with  the  intention  of  protecting 
my  interests  as  well  as  Mr.  B;;  when  Mr.  B.'s 
claim  was  satisfied,  the  transfer  of  the  proper- 
ty to  be  made  to  me.  This  is  the  way  I  under- 
stand my  position  now." 

5.  The  statement  of  Butler  in  his  deposition, 
that  at  the  interview  between  himself  and  Fin- 
ley and  Brewster,  in  October,  Mr.  Brewster 
spoke  of  his  prior  claim  on  the  notes  and  mort- 
gage and  that,  while  Finley  did  not  in  words 
admit  it,  he  made  no  denial  of  it. 

We  are  of  opinion  that  the  weight  of  the 
evidence  is  clearly  in  favor  of  the  s&tement  of 
the  defendants,  that  they  were  to  be  first  paid 
out  of  the  notes,  before  they  were  to  transfer 
them. 

The  decree  of  the  Circuit  Court,  giving  the 
two  notes  last  due  to  plaintiff,  is,  therefore,  as 
favorable  to  him  as  the  facts  justify,  and  must 
be  affirmed. 


THE  WASHINGTON,  GEORGETOWN,  & 
ALEXANDRIA  RAILROAD  COMPANY  et 
al.  Appts., 

V. 

THE  MAYOR,  Board  of  Aldermen,  and  Board 
of  Common  Council  of  the  City  of  Washing- 
ton, Joseph  H.  Bradley,  et  al. 

(See  S.  C.  '"K.  R.  Co.  y.  Brmdleyt,"  7  Wall. 
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Final  decree,  what  i»— allowance  of  appeal — 
decree,  when  final — supersedeas. 

A  decree  directing  a  sale  of  trust  property,  and 
•74 


that  the  proceeds  be  brought  Into  court,  It  a  flnai 
decree. 

Where  an  appeal  was  prayed  and  the  appeal  bond 
was  filed  and  approved.  It  may  be  properly  inferred 
that  an  appeal  was  allowed. 

During  toe  term,  a  decree  Is  subject  to  be  re- 
scinded or  modified  upon  motion  and  cannot  there- 
fore be  regarded  as  final  until  the  end  of  the  term. 

It  becomes  floal,  when  a  motion  to  rescind  has 
been  heard  and  dented. 

Bond  of  appeal  approved  and  IHed  within  ten 
days  after  such  denial.  Is  sufficient  to  Justify  a 
supersedeas. 

[No.  446.] 
Argued  Apr.  9,  1869.        Decided  Apr.  16,  1869. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellants,  for  an  injunction 
against  the  sale  of  certain  property,  and  for  the 
cancellation  of  a  certain  deed  of  trust.  A  de- 
cree having  been  entered  in  that  court,  vacating 
a  temporary  injunction  and  directing  a  sale  of 
said  property  by  trustees,  the  complainants 
took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

On  motion  to  dismiss  by  the  appellees,  and 
on  motion  for  supersedeas  by  the  appellants. 

Messrs.  R.  J.  and  J.  L.  Brent  and  A.  6. 
Riddle,  for  appellants. 

Messrs.  Jos.  H.  Bradley,  Barctley  and  Stan- 
ton, for  appellees. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Two  motions  have  been  submitted  to  our 
consideration  in  this  oaise;  one,  in  behalf  of  the 
appellees,  to  dismiss  the  cause  for  want  of  ju- 
risdiction; the  other,  in  behalf  of  the  ap- 
pellants, for  supersedeas.  In  support  of  the 
motion  to  dismiss,  it  was  urged,  first,  that  the 
decree  appealed  from  was  not  final;  and  sec- 
ond, that  there  was  no  allowance  of  appeal. 

It  appears  that  the  original  decree  of  the  Su- 
preme Court  of  the  District  was  entered  on  the 
6th  of  February,  1869.  It  ordered  that  the  in- 
junction formerly  granted  be  dissolved,  and  di* 
rected  a  sale  by  the  trustees  of  the  property 
in  controversy,  according  to  their  deed  of  trust, 
and  the  bringing  of  the  proceeds  into  court  to 
abide  further  order. 

We  think  that  this  wAs  a  final  decree  within 
the  principles  of  the  case  of  Dean  v.  Nelson 
[infra,  94],  decided  at  this  term,  though  it 
mi^t  have  been  otherwise  had  the  decree  bea& 
limited  to  the  dissolution  of  the  injunction, 
thereby  merely  permitting  the  trustees  to  sell 
under  their  trust. 

The  first  ground  of  the  motion  to  dismiaa, 
therefore,  cannot  be  sustained. 

Nor  is  the  second  ground  more  tenable.  It 
is  true  that  it  does  not  appear  upon  the  record 
directly  that  there  was  an  allowance  of  the  ap- 
peal; but  an  appeal  was  prayed,  and  aubee* 
quently  the  appeal  bond  was  filed  in  the  court, 
and  approved  by  one  of  the  judges;  and,  we 
think,  it  may  be  properly  inferred,  from  these 
facts,  that  an  appeal  was  actually  allowed. 
The  motion  to  fllrniim,  therefore,  must  be 
denied. 

Nora. — Finality  of  jndameBts  tor  purpoeas   o# 
appeal — see  notes,  40  L.  ed.  U.  S.  1001 ;  2  C.  C.  A 
879;  17  C.  C.  A.  238;  28  C.  C.  A.  482. 
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in  support  of  the  motion  for  supersedeas,  it 
was  argued  that  the  appeal  bond  was  approved 
and  tiled  within  ten  days  after  the  decree. 

Th«  decree  was  entered  on  the  6th  of  Febru- 
arr,  1869.  A  petition  for  the  suspension  of  the 
order  of  dissolution  was  filed,  by  the  secretary 
of  the  complainants,  on  the  same  day.  A  mo- 
tion to  the  same  effect  was  made  in  behalf  of 
tne  Department  of  War,  on  the  15th  of  Feb- 
ruary; and  a  petition  to  open  the  decree  was 
filed  on  the  13th  of  Febroar}'.  by  one  of  the 
stockholders  of  the  company. 

We  do  not  think  it  necessary  to  consider  the 
effect  of  either  of  these  proceedings;  for,  on 
the  6th  of  March  and,  as  we  understand,  dur- 
578*]  ing  the  term  at  which  the  decree  was  'ren- 
dered, a  motion  to  rescind  was  made  in  behalf 
of  the  complainants,  and  was  heard  and  decided. 

There  is  no  doubt  that,  during  the  term,  the 
decree  was,  at  all  times,  subject  to  be  rescinded 
or  modified,  upon  motion,  and  could  not,  there- 
fore, be  regarded  as  absolutely  final,  until  the 
end  of  the  term.  It  became  final,  in  this  case, 
when  the  motion  to  rescind  had  been  heard  and 
denied.  This  took  place  on  the  13th  of  March, 
and,  on  the  20th,  the  appeal  was  prayed  in 
open  court,  and  on  the  23d  the  bond  of  appeal 
was  approved  and  filed. 

We  think  this  was  in  time,  and  the  motion 
for  supersedeas  must,  therefore,  be  allowed. 

(See  Brookett  v.  Brockett,  2  How.  240.) 


peal  is  regularly  here,  and  cannot  be  dismissed 
for  want  of  jurisdiction.  The  motion,  there- 
fore, must  be  denied. 

Counsel  for  appellee  has  referred  us  to  an  or- 
der dismissing  a  writ  of  error  at  the  last  term, 
under  circumstances  like  those  of  tiie  case  be- 
fore  us.  This  order  must  have  been  entered 
through  inadvertence,  and  cannot  be  drawn  into 
a  precedent. 


ANDREW  B.  JAMES,  Plff.  in  Err., 

▼. 

THE  PRESIDENT  AND  DIRECTORS  OF  THE 
BANK  OF  MOBILE. 

(See  8.  C.  7  Wall.  692,  693.) 
Where  no  exceptions,  judgment  affirmed— order. 

Where  the  appeal  Is  regularly  taken  but  there  Is 
10  bill  of  exceptions  nor  anything  upon  which 
error  can  be  assigned,  it  cannot  be  dlamissed,  and 
the  Judgment  should  be  affirmed. 

An  order  entered  through  inadvertence,  cannot 
be  drawn  into  a  precedent. 

[No.  303.] 
Aigued  Apr.  9,  1869.     Decided  Apr.  15,  1869. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  case  is  sufficiently  stated  by  the  court. 
On  motion  to  dismiss. 
Mr.  P.  Phillipa,  for  defendants  in  error. 
Messrs.  J.  M.  Carliale  and  P.  H.  Morgan,  for 
plaintiif  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  contains  nothing  but 
the  declaration;  the  plea  of  the  general  issue; 
the  proof  of  protest  of  the  bill  of  exchange  in- 
dorsed by  the  defendant,  and  notice  to  him  of 
Bon-payment  and  judgment  of  the  court,  in 
favor  of  the  plaintiff.  There  is  no  bill  of  ex- 
•tptiooi,  and  nothing  upon  which  error  can  be 


Biot  tdbo  regular  course,  in  cases  of  this  de- 
seriptioiif  is  to  affirm  the  judgments.    The  ap- 


JOHN  C.  COCKS,  Appt, 

V. 

CHARLES  IZARD. 

(See  S.  C.  7  Wall.  650-563.) 

Tenant,  held  trustee  for  his  landlord,  of  lands 
bought  at  judicial   sale. 

A  tenant  who  bought  his  landlord's  property  at 
a  judicial  sale,  in  the  absence  of  the  landlord,  for 
a  sum  of  money  hardly  equal  to  its  yearly  rental 
value,  by  unfair  practices,  which  prevented  other 
persons  from  bidding,  may  be  compelled,  in  eouity. 
to  account  and  reconvey  to  his  landlord. 

[No.  142.] 
Argued  Apr.  7,  1869.      Decided  Apr.  16,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  praying  an  accounting 
and  a  reconreyance  of  certain  lots,  purchased 
by  the  defendant  at  a  judicial  sale,  and  former- 
ly owned  by  the  complainant.  The  court  below' 
sustained  a  demurrer  and  dismissed  the  bill ; 
whereupon  the  complainant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  la 
the  opinion  of  the  court 

Mr.  Conway  Robinson,  for  appellant: 

1.  The  provisional  court  mentioned  in  the 
bill  was  not  a  court  competent  to  exercise  ju- 
dicial power,  consistently  with  the  Constitution 
of  the  Uniteu  States  (art.  III.,  §§  1,  2;  Martin 
T.  Hunter,  1  Wheat  328);  but  was  a  mere 
agent  of  military  power,  to  assist  it  in  preserv- 
ing order,  and  to  protect  the  inhabitants  in 
their  persons  and  property.  Jecker  v.  Mont- 
gomery, 13  How.  615;  Cross  v.  Harrison,  16 
How.  190;  Leitensdorfer  v.  Webb,  20  How.  177» 
16  L.  ed.  891;  Halleek,  Int  Law,  ch.  32,  fl  5» 
6,  p.  781.  '        / 

2.  The  sale  is  void,  not  only  because  it  was 
made  without  a  legal  execution,  but  also  be- 
cause it  WAS  made  without  those  steps  which  in 
Louisiana  are  necessary  to  be  taken  to  render  a 
■ale  under  execution  valid. 

1  Henn.  Dig.  of  La.  Rep.  660,  and  cases  there 
cited;  Collier  v.  Stanbrough,  6  How.  21. 

3.  Whether  the  Marshal's  conduct  was  prop- 
er or  not,  the  fraud  of  the  purchaser,  is  shown 
(Civ.  Code  of  La.  arU.  1841,  1842;  Badon  v. 
Badon,  6  La.  267 ;  Brownson  v.  Fenwick,  19  La 
435) ;  or  a  trust  He  became  not  the  absolute 
owner  of  the  land,  but  a  trustee  for  the  appel- 
lant. 


«.,iS2!?""?*'5*  .*^'   tenant   to   acquire   title   from 
Judicial  sale  during  tenancy—see  note.  53  L.R.i: 
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IStTKEME  touirr  or  tuk  United  Statbs. 


Dec.  Tx^bm, 


Jones  v.  Hubard,  6  Miinf.  201;  6  Cal.  211; 
Keith  V.  Purvis,  4  Desaus.  114;  Trice  v.  Pratt, 
I  Dev.  &  B.  Eq.  626;  Combs  t.  Little,  3  Green, 
Ch.  310. 

:.  .A  tvcry  respect  it  was  proper  to  resort  to 
a  Court  of  Chancery. 

Bodley  v.  Taylor,  5  Cranch,  221 ;  Robinson  v. 
Campbell,  3  Wheat.  222;  U.  S.  v.  Rowland,  4 
Wheat.  116;  1  Story,  Eq.  §  57;  Shelton  v.  Tiffin, 
6  How.  185;  Trice  v.  Pratt,  1  Dev.  k  B.  Eq. 
626;  Combs  v.  Little,  3  Green,  Ch.  310;  1  Story, 
Eq.  sec.  68;  4  Wheat.  110;  1  Story,  Eq.  f  76; 
Duncan  v.  McCalmont,  3  Beav.  417. 

Mr.  P.  Phillips,  for  appellee: 

By  act  of  28th  July,  1866,  14  Stat.  344,  it  is 
declared  that  all  suits,  prosecutions  and  pro- 
ceedings of  the  provisional  court  are  to  be 
transferred  into  the  Circuit  Court  of  the  Unit- 
ed States,  and  be  proceeded  with  in  said  court 
as  if  originally  commenced  therein.  The  Judg- 
ment in  this  case  having  by  the  Act  been  trans- 
ferred into  the  circuit  court,  to  be  treated  there 
as  a  judgment  of  its  own,  if  the  defendant  had 
been  guilty  of  fraud  at  the  sale,  in  deterring 
bidders  by  false  representations,  an  application 
on  that  ground  could  have  been  made  to  the 
court  to  set  aside  the  sale  and  order  a  resale, 
or  an  action  may  have  been  instituted  to  re- 
cover damages  for  loss  arising  from  this  mis- 
conduct. 

\Vinn  V.  Elzee,  6  Rob.  La.  100;  Liles  v. 
Rhodes,  7  La.  01 ;  Stout  v.  Voorhies,  4  La.  396. 

The  bill,  therefore,  can  only  be  maintained  in 
equity,  on  the  ground  that  the  declarations 
made  at  the  sale  created  a  trust  in  favor  of  the 
complainant. 

Tnis  is  eviilently  the  view  of  the  pleader  who 
seeks  the  conveyance  of  the  title  from  the  de- 
fendant. In  doing  this,  he  should  have  made 
those  persons  parties  to  whom  Izard  conveyed 
the  property.  That  there  were  such  parties  is 
shown  by  the  prayer  that  he  should  convey  "a 
valid  title,  unincumbered  by  any  incumbrance, 
resulting  from  any  cf  the  defendant's  acts." 

The  mere  declaration  of  a  vendor  that  he  in- 
tends to  buy  for  another  without  evidence  of 
any  previous  agreement  to  do  so  or  of  any  ad- 
rance  of  money  for  that  purpose,  raises  no 
trust  which  can  be  supported  in  equity. 

Lloyd  V.  Lynch,  28  Pa.  423;  Pattison  v.  Horn, 
1  Grant,  303. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  was  decided  by  this  court,  in  Slater  v. 
Maxwell,  6  Wall.  270,  18  L.  ed.  70:),  that  where 
a  judicial  sale  is  impeached  for  fraud,  or  un- 
fair practices,  of  officer  or  purclinser,  to  the 
prejudice  of  the  owner,  a  Court  of  Chancery  is 
the  proper  tribunal  to  afford  relief,  and  thi^4  de- 
cision onlv  rca^Iirmed  a  well-established  doc- 
trine ot  equity  jurisprudence.  The  present  case 
is  witliin  this  rule,  and  the  court  below  mani- 
festlv  erred  in  sustaining  a  demurrer  to  the 
bill.' 

The  complainant  puts  his  case  for  relief  on 
two  principal  grounds.  The  necessities  of  this 
case  tlo  not  rr.^uire  us  to  examine  and  decide 
the  hrst  point  thus  raised  by  him;  for  the  sec- 
ond, if  the  averments  of  the  bill  are  true,  af- 
fords ample  ground  to  give  the  complainant  the 
desired  relief. 
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The  bill  charges  that  Cocks,  a  citizen  of  th« 
State  of  Mississippi,  was  the  owner  of  a  valu- 
able dwelling-house  and  lots  in  the  City  of  New 
Orleans,  occupied  b^  Izard,  as  his  tenant,  which 
were  seized  on  judicial  process,  and  ordered  to 
be  sold.  It  does  not  appear  in  what  way  the 
court  acquired  jurisdiction  of  the  case,  but,  it 
is  fair  to  presume,  it  was  through  a  proceeding 
by  attachment,  as  the  complainant  avers  he  was 
without  the  State,  and  did  not  know  of  either 
the  judgment,  execution,  levy  or  sale. 

In  this  condition  of  things,  the  sale  took 
place,  and  Izard  bought  the  property  for  a 
sum  of  money  hardly  equal  to  its  yearly  rental 
value.  This  he  was  enabled  to  accomplish  by 
unfair  practices,  which  operated  to  prevent  per- 
sons, who  were  in  attendance  at  the  sale  and 
desirous  of  purchasing,  from  bidding. 

These  practices  were  of  a  character  well  cal- 
culated to  deceive,  for  it  is  easy  to  see  that 
fair  minded  men  knowing  the  owner  of  the 
property  to  be  absent,  would  be  inclined 
*to  put  faith  in  the  declarations  of  his  [*56a 
tenant,  that  if  he  purchased,  it  was  on  account 
of  his  landlord,  whose  interests  he  wished  to 
protect,  and  would  be  disinclined  to  interfere 
with  the  arrangement. 

Can  it,  then,  be  doubted,  if  these  things  are 
true,  t^at  the  conduct  of  the  defendant  de- 
prived the  complainant  of  the  advantage  which 
he  would  have  received  from  a  fair  sale  of  his 
property,  at  which  there  would  have  been  com- 
petition among  i>ersons  both  able  and  willing 
to  buy? 

The  law  will  not  tolerate  any  influences  like- 
ly to  prevent  competition  at  a  judicial  sale,  and 
it  accords  to  every  debtor  t1ie*cliance  for  a  fair 
sale  and  full  price;  and  if  he  fails  to  get  these, 
in  consequence  of  the  wrongful  interference  of 
another  party,  who  has  purcliased  his  property, 
at  a  price  greatly  disproportioned  to  its  value, 
equity  will  step  in  and  afford  redress,  either  by 
setting  aside  the  proceedings  under  the  sale,  or 
by  holding  the  purchaser  to  account. 

The  d«!fendant  in  this  case  has  behaved  bad- 
ly, and  cannot  be  allowed  to  enjoy  the  fruits  of 
his  unfair  dealing.  The  complainant  had  a 
right  to  expect,  after  reposing  enough  confi- 
dence in  him  to  rent  him  a  dwelling-huuse,  that 
he  would  not,  in  his  absence,  turn  again.st  iii:ii. 
and  use  thi^  very  relation  to  his  prejudice.  It 
may  be  that,  at  the  time  of  his  purclrise,  tlie 
defendant  inli^nded  to  carry  out  his  promises, 
for,  after  the  s&ie,  he  admitted  his  oblig.lion  to 
do  so,  but  his  cupidity,  in  the  end,  got  the  l»et- 
tcr  of  him,  as  he  now  asserts  nn  ad\erse  title 
in  himself. 

It  is   insisted  that  the  complainant  should 
have  availed  himself  of  the  suumiary  mode,  by 
l>etition  or  motion  to  the  court,  to  nave  had  the 
sale  set  aside,  and  resale  ordered;  but  this  ob- 
jection  cannot   prevail.     It  is   needless   to   in- 
quire whether  he  could  have  obtained  his  ol>- 
ject    in  this  way,  as  by  not  pursuing  it,  he  did 
not  forfeit  his  right  to  sue  in  equity;  and  the 
defendant  has  surely  no  right  to  conxplnin,  for 
he  has  now  ample  opportunity  to  make  defense 
and  vindicate  his  integrity. 

The  decree  of  the  Circuit  Court  of  the  Unitcni 
States  for  *the  District  of  I^uisiana  is  [•sOa 
reversed,  and  the  cause  is  remanded  to  tha.^ 
court,  with  directions  to  proceed  in  conformity 
with  this  opinion. 

74  D.  S. 
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W]    CORNELIUS    K.    GARRISON,    Appt., 

V. 

THE  UNITED  STATES. 

(Se€  S.  U.  7  Wall,  688-692.) 

DoaUtfnl    expressions    in    contract — horve    con- 
strued—-order  to  General  Butler. 

Doubtful  expressions  Id  a  contract  sbouid  be 
coDstnicd  most  stronglj  against  tbe  party  wbo 
oMS  the  Isnguaire. 

Tbe  order  of  Sept.  1,  1861.  to  General  Butler,  to 
rtlie,  arm  and  equip  six  thousand  men,  only  re- 
paired him  to  bring  the  costs  of  recruiting,  nrming 
and  equipment.  In  tbe  sggregate,  within  that  of 
like  troops  raised  for  the  senrlce. 

[No.  148.] 
Argued  Apr.  7,  1869.        Decided  Apr.  15,  1869. 

APPislAL  from  the  Court  of  Claims. 
This  case  arose  upon  a  petition  filed  in  the 
eoart  below,  by  the  appellant,  to  recover  a  bal- 
utee  of  $22,400,  alleged  to  be  due  him  on  a 
ttrtain  contract  for  guns  furnished  to  the  Unit- 
ed States.  The  court  below  having  entered  a 
^ree  dismissing  the  petition,  the  petitioner 
took  an  appeal  to  this  court. 

1  further  statement  of  the  case  appears  in 
tke  opinion  of  the  court. 

Mr.  T.  J.  D.  Fuller,  for  appellant: 

In  reference  to  the  alteration  of  the  contract, 
tke  court  finds  the  facts  to  be,  that  the  altera- 
tion  was  made  before  the  time  had  elapsed  for 
Uie  delivery  of  the  guns  and  it  was  made  at  the 
gQiqrestion  of  Major  Strong,  Chief  of  Ordinance 
of  the  New  England  Department.  The  substi- 
tsted  gun  and  bayonet  were  seasonably  deliv- 
irrd  and  inspected,  and  the  regular  vouchers 
were  thereupon  delivered  to  the  claimant.  The 
court  below,  we  say,  erred  in  its  construction 
ti  the  amendment,  in  this :  that  In  changing  the 
tnns,  it  changed  the  rate  of  compensation  or 
tiif  mode  of  ascertaining  it. 

The  United  States  had  affreed  to  accept  from 
tke  contractor  the  long  Enfield  rifles,  with  bay- 
ooets  of  the  triangular  pattern,  in  place  of  the 
aber  bayonet,  "upon  the  value  conditions  aa 
trv  herein  specified."  In  other  words,  upon 
ike  same  value  conditions.  The  plain,  natural 
■caning  of  the  language  of  the  alteration  in 
tht  contract  is,  ''I  will  accept  Enfield  rifles  with 
triangular  bayonets,  instead  of  Liege  rifles  with 
ttber  bayonets,  at  the  same  price — the  one  for 
tbe  other." 

The  question  of  the  relative  value  of  the  two 
tnns  or  the  relative  expense  of  the  two  arms 
vu  not  considered  by  the  court;  nor  does  the 
esie  disclose  any  evidence  on  that  subject. 

Of  tbe  execution  of  the  contract  upon  the 
part  of  the  claimant,  no  question  is  made  by 
\Jbf  defendant. 

The  dispute  arises  about  the  amount  of  the 
eossideration  to  be  paid. 

Was  there  a  sale  of  arms  for  the  price  stipu- 
kted  or  agreed  to  be  paid,  or  was  it  a  sale 
vithoot  any  price  named? 

The  authorities  say  when  the  price  is  agreed 
Bpon,  there  can  arise  no  question;  and  if  no 
price  be  named  the  law  implies  a  promise  to 
pay  what  the  thing  is  reasonably  worth. 

Bat  the  price  of  goods  sold  may  be  deter- 
■ined  by  other  means.  It  may  be  fixed  by 
filners.  by  the  terms  of  the  contract,  to  be  ap- 

risted  by  the  parties;  aud  when  fixed  b^'  the 
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valuers,  it  is  equivalent  to  an  agreement  by  the 
parties. 

The  court  below  arrived  at  tue  conclusion 
that  here  was  no  fixed  or  agreed  price. 

Then,  instead  of  adopting  the  rule  of  law, 
that  the  government  should  pay  what  the  arms 
were  reasonably  worth  at  the  time  of  their  de- 
livery and  acceptance,  it  adopted  the  rule  or 
measure  of  value  that  the  government  should 
pay  what  the  Ordnance  Department  was  pay- 
ing about  the  time  of  delivery.  This  is  a  difTer- 
ent  measure  from  what  the  law  prescribes. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  T.  H. 
Talbot,  for  appellee: 

The  court  below  applied  the  contract,  con- 
struing it  as  an  agreement  to  pay —  ( 1 )  $27,  or 
(2)  "Such  less  sum  as  the  Ordnance  Depart- 
ment may  have  paid  for  guns  like  in  quality 
and  description,"  to  any  person;  or,  (3)  sucn 
less  sum  as  the  department  had  contracted  to 
pay  for  like  arms  to  said  Garrison. 

Fiiiding  no  contract  to  pay  Garrison  for  En- 
field riHes,  it  adopted  the  price  which  the  de- 
partment had  paid  at  about  the  date  of  this  con- 
tract to  other  persons,  for  guns  like  those  which 
Garrison  furnished,  namely,  $33  apiece.  Un- 
der this  construction  the  court  found  full  pay* 
ment  of  the  contract  price  had  been  made. 

This  construction  was  correct. 

Whatever  authority  General  Butler  had,  to 
purchase  arms,  was  circumscribed  by  the  limi- 
tation in  the  order  of  the  Secretary  of  War, 
that  the  cost  ^'should  not  exceed  in  the  aggre- 
gate that  of  like  troops  now  or  hereafter  raised 
for  the  service  of  the  United  States." 

The  word  ''hereafter"  must  be  held  to  re- 
fer to  the  time  to  elapse  between  the  date  of 
the  order  and  the  actual  raising  of  the  troops. 
No  other  future  time  would  afford  any  proper 
standard  of  comparison  of  prices. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Court  of  Claims. 

The  Secretary  of  War,  by  an  order  approved 
by  the  President,  of  the  date  of  September  1, 
1861,  authorized  General  Butler  to  raise,  org-iii- 
ize,  arm,  uniform  and  equip  in  the  New  En- 
gland States,  a  force  not  exceeding  six  regi- 
ments, and  his  requisitions  on  the  quartermas- 
ter's ordnance  and  other  staff  departments  of 
the  army  were  to  be  paid,  provided  "The  cost 
of  such  recruitment,  armament  and  equipment 
did  not  exceed  in  the  aggregate  that  of  like 
troops,  now  and  hereafter  raised  for  the  service 
of  the  United  States." 

Under  this  order  the  plaintiff,  on  a  written 
contract  with  General  Butler,  furnished  the 
government  six  thousand  Enfield  rifles  for  his 
troops.  The  rifles  were  accepted  and  approved, 
and  payment  made  at  the  rate  of  $27  per  gun 
for  2,800,  and  $20  per  gun  for  3,200. 

The  plaintiff  claims  that  under  the  contract 
he  is  entitled  to  $27  per  gun  for  the  last,  and 
brings  this  suit  for  the  balance  due  at  that 
price. 

The  matter  in  issue  is  to  be  determined  by  a 
sound  construction  of  the  written  contract. 

The  original  contract  was  for  six  thousand 
"Minie  riHes  of  Liege  pattern,  with  snber  bay- 
onets and  all  appendages  complete,"  for  which 
the  United  States  contracts,  "and  agrees  to  pay 
for  each  of  said  rifles  aa  shall  pass  inspection, 
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the  sum  of  $27,  or  such  less  stm  as  the  Ord- 
nance Department  may  have  paid  for  guns,  like 
in  quality  or  description,  or  contracted  to  pny 
for,  to  said  Garrison." 

From  the  finding  of  the  court  it  appears  that 
at  the  suggestion  of  Major  Strong,  Chief  of 
Ordnance  of  the  New  England  Depaitment,  the 
Enfield  rifie  was  substituted  for  the  Liege  pat- 
tern»  when  the  following  memorandum  was  in- 
dorsed on  the  original  contract: 

"It  is  agreed  b^  the  United  States  to  accept 
from  C.  K.  Garnson,  the  contractor,  the  long 
Enfield  rifles,  with  bayonets  of  the  triangular 
pattern,  in  place  of  the  saber  bayonets  upon 
the  value  conditions  as  are  herein  specified. 
B.  F.  Butler,  Maj.  Gen.  Comd'g." 

The  claimant  insists  that  the  only  effect  of 
this  supplementary  indorsement  of  General 
Butler  was,  to  substitute  the  Enfield  for  the 
Liege  gun,  at  the  same  price  that  was  agreed 
to  be  paid  for  the  latter. 

The  counsel  for  the  government  maintain 
that  its  effect  is  to  accept  the  Enfield  gun  at 
any  sum  less  than  $27  for  which  the  United 
States  had  purchased  Enfield  rifles  prior  to  the 
date  of  the  contract  from  any  other  person. 

As  the  court  does  not  flnd  that  the  Liege 
gun  had  been  purchased  for  less  than  $27,  the 
plaintiff  would  be  entitled,  under  his  construc- 
tion, to  that  sum. 

It  must  be  confessed  that  the  language  of  the 
memorandum  is  not  happy.  To  accept  the  En- 
fleld  rifle,  in  nlace  of  tne  saber  bayonet,  "upon 
the  value  conditions  as  are  herein  specified,'  is 
not  very  clear,  and  at  best  but  amounts  to  a 
reference  to  the  original  agreement  for  the 
price  of  the  substitute  gun. 

We  are  inclined  to  the  view  of  the  contract 
claimed  by  plaintiff,  for  the  following  reasons: 

1.  The  supplementary  agreement  is  signed  by 
General  Butler,  and  not  by  plaintiff.  Its 
doubtful  expression  should,  therefore,  accord- 
ing to  a  well  known  rule,  be  construed  most 
strongly  against  the  party  who  uses  the  lan- 
guage- 

2.  The  change  in  the  contract  was  made  at 

the  request  of  the  ordnance  officer  of  the  gov- 
ernment. It  was,  therefore,  for  the  accommo- 
dation of  defendant. 

8.  This  construction  was  acted  upon  at  the 
time  by  Major  Strong,  the  officer  at  whose  sug- 
gestion it  was  made,  and  who  certified  the  ac- 
count, and  paid  at  that  price  for  the  first  2,800 
691^]  *guns,  and  would  have  paid  the  same 
price  for  the  others,  but  was  forbidden  by'  the 
Secretary  of  War. 

4.  According  to  our  construction  of  the  orig- 
inal agreement,  the  alternative  price,  less  than 
$27,  was  the  price  of  Liege  guns,  for  which  th<» 
government  might  have  paid,  or  contracted  to 
pay  Garrison  before  the  present  contract.  This 
view  is  confirmed  by  the  fact,  found  bv  the 
court,  that  Garrison  had  a  contract  with  the 
Ordnance  Department,  of  July  1,  1861,  for  ten 
thousand  Liege  guns,  at  $27  per  gun,  which  had 
not  then  been  performed.  It  seems  reasonable 
that  it  was  in  reference  to  this  contract  with 
Garrison,  already  made  by  the  department,  th« 
price  of  which  was  probably  unknown  to  Gen- 
eral Butler,  that  the  provision  was  inserted  by 
which  he  secured  himself  against  paying  more 
than  the  government  had  already  paid  for  sim- 
ilar guns  to  the  same  party,  and  as  Garrison 
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knew  what  the  price  in  that  contract  was,  he 
had  no  objection  to  the  provision. 

If  this  view  of  the  alternative  clause  of  the 
original  agreement  be  correct,  then  it  could 
have  no  application  to  the  substituted  Enfield 
rifie,  because  Garrison  had  never  received  anv 
pay,  or  contracted  to  receive  pay,  for  sudi 
guns,  with  the  Ordnance  Department.  The 
effect  of  this  was  to  leave  the  reference  of  the 
subsequent  indorsement  to  the  original  contract 
for  the  price,  as  limited  to  the  $27. 

As  we  have  already  said  that  we  believe  thia 
to  have  been  the  real  intention  of  the  parties, 
it  should  be  carried  into  effect  by  the  Court 
of  Claims. 

It  is  objected  to  this  view  that  General  But- 
ler's authority,  from  the  Secretary  of  War,  to 
contract,  was  limited  to  the  prices  paid  by  the 
government  for  arms  similar  to  those  purchased 
by  him,  and  that  this  court  finds  that  Enfield 
rifles  were  then  being  purchased  at  from  $20 
to  $23  per  gun. 

We  do  not  imderstand  the  order  to  General 
Butler.  His  order  was  to  raise,  arm  and  equip 
six  thousand  men,  "provided  the  cost  of  sucn 
recruitment,  armament,  and  equipment,  does 
not  exceed  in  the  aggregate  that  of  like  troops 
now  or  hereafter  raised  for  the  service  of  tne 
United  States." 

Our  first  observation  is,  that  this  must  evi- 
dently have  been  ^merely  directory  to  [^692 
General  Butler ;  for  it  could  not  have  been  sup- 
posed that  he  could  contract  with  anv  person 
for  arms,  clothing,  etc.,  at  prices  to  be  deter- 
mined by  what  the  government  could  buy  them 
for  afterwards. 

2.  General  Butler  was  only  required  to  bring 
the  costs  of  recruiting,  arming  and  equipment, 
in  the  aggregate,  within  that  of  like  troops 
raised  for  the  service.  This,  of  course,  left  him 
a  discretion  in  contracting  for  each  article  he 
needed,  provided  the  amount  of  all  his  con- 
tracts did  not  exceed  the  expense  laid  down  by 
the  rule. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, witih  instructions  to  the  court  below  to 
enter  a  judgment  for  the  plaintiff  for  the  dif- 
ference between  $20  and  $27  each  for  the  3,200 
guns  described  in  the  second  «Toucher. 


THE  UNITED  STATES,  Plff., 
v. 

JOfiN  W.  KIRBY,  A.  G.  Hughes,  Richard  Mor- 
row, David  Kempler.  and  Dewitt  G.  Kemp- 
ler. 

(See  S.  G.  7  Wall.  482-487.) 

Arrest  of  mail-carrier  for  nmrder,  is  not  ob- 
structing mail. 

The  arrest  of  a  mail-carrier  upon  bench-warrants 
from  ttie  Circuit  Court  of  Kentucky  upon  an  in- 
dictment for  murder  was  not  an  obstruction  of  tfae 
mall  wltbln  the  meaning  of  the  Act  of  Congress. 

Such  arrest  was  not  obstructing  or  retarding  the 
passage  of  a  carrier  of  the  mall  within  the  meaning 
of  that  Act. 

Note. — Obstructing  the  mail;  what  oonstitates 
the  offlense. 

A  warrant  in  a  civil  suit  against  a  mail  carrier 
is  no  Jnstiflcatlon  for  the  arrest  of  sndi  carrier, 
thou^  the  officer  mar  have  acted  in  ignorance  of 
the  Act  of  Congress  (4  8.  at  L.  104),  and  thongli 
the  carrier   was   not  detained  longer  than   was 
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[No.  137.] 
Argued  Apr.  5,  1869.        Decided  Apr.  16,  1869. 

OX  a  certificate  of  division  in  opinion  between 
the   Judges   of   the   Circuit   Court   of   the 
United  States  for  the  District  of  Kentucky. 

The  case  is  fully  stated  by  the  court. 

Messrs.  E.  R..  Hoar,  Atty-Gen.,  and  J.  Hal>- 
ley  Ashton,  Asst.  Atty-Gen.,  for  the  United 
States: 

1.  The  weight  of  authority  upon  the  ques- 
tions here  involved  is  decidedly  in  favor  of  the 
position  of  the  government,  that  the  arrest  of 
the  carrier  of  the  mail  under  the  warrant  was 
an  obstruction  of  the  mail  and  of  the  carrier 
thereof,  within  the  intent  and  meaning  of  the 
Act  of  Congress.  U.  S.  v.  Barney,  3  -^.  Law 
Jour.  128. 

This  case  was  decided  by  Judge  Winchester, 
in  Maryland  District,  in  1810.  The  indictment 
was  under  Act  of  March  2,  1799  (1  Stat.  733), 
which  is  in  the  same  words  as  the  Act  of  1825, 
sec.  9.  The  detention  there  was  by  an  inn- 
keeper under  a  lien  for  the  keep  of  the  horses 
employed  in  carrying  the  mail;  and  the  court 
held  that  the  defendant  was  not  justified. 
Judge  Winchester  said: 

**The  statute  is  a  preneral  prohibitory   V  " 

''It  has  introduced  no  exceptions.  The  law 
does  not  allow  any  justification  ot  u  wiiltul  and 
voluntary  act  of  obstruction  to  the  passage  of 
the  mall/'  etc. 

3  Hall,  Law  Jour.  131;  U.  S.  v.  Harvey,  8 
Law  Rep.  77. 

The  indictment  in  this  case  was  under  the 
Act  of  1825,  and  was  against  a  constable  for  ar- 
resting the  mail-carrier  under  a  warrant  in  an 
action  of  trespass.  Chief  Justice  Taney  held 
that  the  mere  serving  of  the  warrant  would  not 
render  the  party  liable;  yet,  ''If  by  serving  the 
warrant  he  detained  the  carrier,  he  would  then 
be  liable.'' 

The  late  Chief  Justice  further  said:  "We  do 
not  construe  the  term  'willfully'  in  the  same 
aoise  as  the  traverser's  counsel.  If  the  traver- 
ser by  serving  the  warrant  detain  the  carrier, 
then  he  willfully  detained  him  in  the  sense  that 
word  is  used  in  the  Act  of  Congress." 

To  the  contrary  of  these  decisions,  perhaps, 
is  the  opinion  of  Mr.  Justice  Washington,  in 
U.  S.  V.  Hart,  1  Pet.   (C.  C),  390. 

In  that  case  it  was  held  that  the  Act  of  Con- 
gress was  not  to  be  construed  so  as  to  prevent 


the  arrest  of  the  driver  of  a  carriage  in  which 
the  mail  is  carried,  when  he  is  driving  through 
a  crowded  city  at  an  improper  rate. 

2.  The  word  "willfully,"  in  the  Act  of  1825, 
means  no  more  than  intentionally  or  de- 
signedly. 

1  Bish.  Cr.  L.  422;  2  Russ.  Cr.  594;  Com- 
monwealth V.  Bradford,  9  Met.  270. 

3.  The  writ  of  no  state  court  can  properly 
run  into  the  sphere  of  the  exclusive  dominion 
of  the  Government  of  the  United  States,  and 
persons  engaged  in  carrying  the  mail  are  with- 
in the  sphere  of  that  dominion,  while  in  actual 
custody  of  the  mail  and  actually  employed  in 
the  carriage  of  it.  Ableraan  v.  Booth,  21  How. 
516,  16  L.  ed.  173. 

If,  as  this  court  has  decided,  no  state  court 
can  by  its  process  take  a  thing,  in  the  lawful 
custody  of  an  executive  officer  of  the  United 
States,  out  of  the  possession  of  that  officer,  it 
would  seem  that  no  state  process  can  lawfully 
take  an  officer  of  the  United  States  away  from 
a  thing,  such  as  the  mail  of  which  he  is  in  the 
lawful  custody  and  possession,  for  the  purpose 
of  exercising  one  of  the  governmental  functions 
of  the  United  States. 

To  obstruct  such  an  officer  under  such  cir- 
cumstances, is  to  obstruct  the  Government  of 
the  United  States;  and  this  cannot  lawfully  be 
done  by  any  State. 

Slocum  V.  Mayberry,  2  Wheat.  9;  Harris  ▼. 
Dennie,  3  Pet.  304;  Taylor  v.  Carryl,  20  How. 
596,  15  L.  ed.  1032;  Freeman  v.  Howe,  24  How. 
458,  16  L.  ed.  751. 

(No  counsel  appeared  in  this  court  for  de- 
fense.) 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  indictment  in  this  case  is  founded  upon 
the  9th  section  of  the  Act  of  Congress  of  March 
3,  1825,  "To  Reduce  into  One,  the  Several  Acts 
Establishing  and  Regulating  the  Postoffice 
Department,"  which  provides  that,  "If  any 
person  shall  knowingly  and  willfully  obstruct 
or  retard  the  passage  of  the  mail,  or  of  any 
driver  or  carrier,  or  of  any  horse  or  carriage 
carrying  the  same,  he  shall,  upon  conviction  for 
every  such  offense,  pay  a  fine  not  exceeding 
$100;  and  if  any  ferryman  shall,  by  willfiu 
negligence  or  refusal  to  transport  the  mail 
across  the  ferry,  delay  the  same,  he  shall  for- 
feit and  pay  for  every  ten  minutes  that  the 


neceflsary  for  the  execution  of  the  warrant.  U.  S. 
T.  Harvey,  8  Law  Rep.  77. 

The  law  does  not  allow  any  justification  of  a 
willful  and  voluntary  act  of  obstruction  to  the  pas- 
safe  of  the  mall,  such  as  the  seizure,  by  its  law- 
foT  owner,  of  a  stolen  horse  found  in  a  mail  stage, 
or  the  arrest  of  its  driver  for  debt.  U.  8.  v.  Bar- 
ney, 3  Am.  L.  J.  128. 

The  Act  of  Coninress  prohibiting  the  stoppage  of 
the  mail.  Is  not  to  be  so  construed  as  to  preveoft 
the  arrest  of  the  driver  of  a  carriage  tran8|;>ortlnK 
the  mail  when  he  is  driving  through  a  crowded 
eity  at  such  a  rate  as  to  endanger  the  lives  of  the 
tahabltants.  U.  8.  v.  Hart,  Pet.  C.  C.  890;  8.  C. 
3  Wheeler's  Crlm.  Gas.  304. 

Restricting  speed  of  trains  to  six  miles  an  hour 
br  city  ordinances  does  not  conflict  with  Act  rela- 
tive to  willful  obstruction  of  mail  carriers.  6  Op. 
Attv-Gen.  664. 

Mere  service  of  process  on  carrier  without  deten- 
tion ts  not  obstruction  of  mail.  U.  S.  v.  Harvey,  8 
Law   Rep.   77. 

The  present  statute  is  as  follows:  Any  person 
who  shall  knowingly  and  willfully  obstruct  or  re- 
tard the  passage  of  tht-  mnll.  or  any  carriage, 
horse,  driver,  or  carrier  carrying  the  same,  shall, 
T  Wall. 


for  every  such  offense,  be  punishable  by  a  flne  of 
not  more  than  one  hundred  dollars.  U.  S.  R.  S.  | 
3995. 

Preventing  a  horse  being  supplied  to  carry  mail 
as  by  detaining  him  under  a  lien  for  his  keep,  is 
not  punishable  under  above  section ;  the  law 
contemplates  retarding  the  passage  of  the  mall, 
and  applies  only  when  it  is  in  actual  transit.  U. 
S.  V.  Mccracken.  8  Hugh,  344. 

A  lien  for  keep  of  horses  is  no  defense  for  stop- 

f^lng  or  detaining  horses  actually  carrying  or  draw- 
ng  the  mail,  in  transit.     U.  8.  v.  Barney,  8  Hugh, 
545,  3  Hall's  L.  J.  128. 

The  above  section  applies  where  mall  is  carried 
by  mail  car  in  a  passenger  train  which  is  unlaw- 
fully stopped  by  persons  who  are  willing  to  permit 
the  passage  of  the  mail   car  detached  from   the 

fassenger  cars  of  the  train.    U.  8.  ▼.   Clark,  23 
nt.  Rev.  Rec.  306. 

A  mail  carrier,  although  he  may  not,  while  In 
discharge  of  his  duty,  be  detained  noon  any  civil 
suit,  is  legally  liable  to  arrest  on  a  charge  of  any 
criminal  offense,  as  a  violation  of  the  law  against 
the  sale  of  liquor.  Penny  t.  Walker,  64  Ife.  430. 
18  Am.  Rep.  269. 
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tame  shall  be  so  delayed,  a  sum  not  exceeding 
$10."    4  Stat,  at  L.  104. 

The  indictment  contains  four  counts,  and 
charges  the  defendants  with  knowingly  and 
willfully  obstructing  the  passage  of  the  mail  of 
the  United  States,  in  the  District  of  Kentucky, 
on  the  Ist  of  February,  1867,  contrary  to  the 
Act  of  Congress,  and  with  knowingly  and  will- 
fully obstructing  and  retarding  at  the  same 
time,  in  that  District,  the  passage  of  one  C.  W. 
Farris,  a  carrier  of  the  mail,  while  engaged  in 
the  performance  of  his  duty,  and  with  know- 
483*]  ingly  and  willfully  retarding,  *at  the 
same  time,  in  that  District,  the  passage  of  the 
steamboat.  General  Buell,  which  was  then  car- 
rying the  mail  of  the  United  States  from  the 
City  of  Louisville,  Kentucky,  to  the  City  of 
Cincinnati,  Ohio. 

To  this  indictment,  the  defendants,  among 
otiier  things,  pleaded  specially  to  the  effect 
that,  at  the  September  Term,  1866,  or  the  Cir- 
cuit Court  of  Gallatin  County,  in  the  State  of 
Kentucky,  which  was  a  court  of  competent 
jurisdiction,  two  indictments  were  found  by 
the  grand  jury  of  the  county  against  the  said 
C.  W.  Farris,  for  murder;  that  by  order  of  the 
court  bench-warrants  were  issued  upon  these 
indictments,  and  placed  in  the  hands  of  J.  W. 
Kirby,  one  of  the  defendants,  who  was  then 
sheriff  of  the  county,  commanding  him  to  ar- 
rest the  said  Farris  and  bring  him  before  the 
court  to  answer  the  indictmeniB ;  that  in  obedi- 
ence to  these  warrants,  he  arrested  Farris,  and 
was  accompanied  by  the  other  defendants  as  a 
posse,  who  were  lawfully  summoned  to  assist 
him  in  effecting  re-arrest;  that  they  entered 
the  steamboat  Buell,  to  make  the  arrest,  and 
only  Used  such  force  as  was  necessary  to  ac- 
complish this  end ;  and  that  they  acted  without 
any  intent  or  purpose  to  obstruct  or  retard 
the  mail  or  the  passage  of  the  steamer.  To  this 
plea  the  District  Attorney  of  the  United  States 
demurred,  and  upon  the  argument  of  the  de- 
murrer, two  questions  arose: 

First.  Whether  the  arrest  of  the  mail  car- 
rier upon  the  bench-warrants  from  the  Circuit 
Court  of  Kentucky,  was,  under  the  circum- 
stances, an  obstruction  of  the  mail,  within  the 
meaning  of  the  Act  of  Congress. 

Se(M>nd.  Whether  the  arrest  was  obstructing 
or  retarding  the  passage  of  a  carrier  of  the 
mail,  within  the  meaning  of  that  Act. 

Upon  these  questions  the  judges  were  op- 
posed in  opinion,  and  the  questions  are  sent  to 
this  court  upon  a  certificate  of  division. 

There  can  be  but  one  answer,  in  our  judg- 
ment, to  the  questions  certified  to  us.  The 
Statute  of  Congress  by  its  terms  applies  only 
to  persons  who  "knowingly  and  willfully"  ob- 
struct or  retard  the  passage  of  the  mail,  or  of 
its  carrier;  that  is,  to  those  who  know  that  the 
486*]  acts  performed  will  •have  that  effect,  and 
perform  tliem  with  the  intention  that  such 
shall  be  their  operation.  When  the  acts  which 
create  the  obstruction  are  in  themselves  unlaw- 
ful, the  intention  to  obstruct  will  be  imputed 
to  Hheir  autnor,  although  the  attainment  of 
other  ends  may  have  been  his  primary  object. 
The  statute  has  no  reference  to  acts  lawful 
in  themselves,  from  the  execution  of  which  a 
temporary  delay  to  the  mails  unavoidably  fol- 
lows. All  persons  in  the  public  service  are  ex- 
empt, as  a  matter  of  public  policy,  from  arrest 
tSo 


upon  civil  process  while  thus  engaged.  Process 
of  that  kind  can,  therefore,  furnish  no  justifi- 
cation for  the  arrest  of  a  carrier  of  the  mail. 
This  is  all  that  is  decided  by  the  case  of  the 
U.  S.  V.  Harvey,  8  Law  Rep.  77,  to  which  we- 
are  referred  by  the  counsel  of  the  government. 
The  rule  is  different  when  the  process  is  issued 
upon  a  charge  of  felony.  No  ofncer  or  employee 
of  the  Unit^  States  is  placed  by  his  position, 
or  the  services  he  is  called  to  perform,  above 
responsibility  to  the  legal  triounals  of  the 
country,  and  to  the  ordinary  processes  for  his 
arrest  and  detention,  when  accused  of  felony,, 
in  the  forms  prescribed  by  the  Constitution  and 
laws.  The  public  inconvenience  which  may 
occasionally  follow  from  the  temporary  delay 
in  the  transmission  of  the  mail  caused  b^  the 
arrest  of  its  carriers  upon  such  charges,  is  far 
less  than  that  which  would  arise  from  extend- 
ing to  them  the  immunity  for  which  the  coun- 
sel of  the  government  contends.  Indeed,  it 
may  be  doubted  whether  it  is  competent  for 
Congress  to  exempt  the  employees  of  the  United* 
States  from  arrest  on  criminal  process  from  the 
state  courts,  when  the  crimes  charged  against 
them  are  not  merely  mala  prohibita,  but  are 
mala  in  se.  But  whether  legislation  of  that 
character  be  constitutional  or  not,  no  intentioiL 
to  extend  such  exemption  should  be  attribute.! 
to  Congress  unless  clearly  manifested  by  its 
language.  All  laws  should  receive  a  sensible- 
construction.  General  terms  should  be  so  lim- 
ited in  their  application  as  not  to  lead  to  in- 
justice, oppression,  or  an  absurd  consequence. 
It  will  always,  therefore,  be  presumed 
*that  the  Legislature  intended  exceptions  [N87 
to  its  language,  which  would  avoid  results  of 
this  character.  The  reason  of  the  law,  in  such 
cases,  should  prevail  over  its  letter. 

The  common  sense  of  man  approves  the 
judgment  mentioned  by  Puffendorf,  that  the 
Bolognian  law  which  enacted,  "That  whoever 
drew  blood  in  the  streets  should  be  punished 
with  the  utmost  severity,"  did  not  extend  to- 
the  surgeon  who  opened  the  vein  of  a  person 
that  fell  down  in  the  street  in  a  fit  The  same 
common  sense  accepts  the  ruling,  cited  by 
Plowden,  that  the  Statute  of  1  Edward  II.,. 
which  enacts  that  a  prisoner  who  breaks  prison 
shall  be  guilty  of  a  felony,  does  not  extend  to- 
a  prisoner  who  breaks  out  when  the  prison  is 
on  fire — ''for  he  is  not  to  be  hanged  because 
he  would  not  stay  to  be  burnt."  And  we  think 
that  a  like  common  sense  will  sanction  the  rul- 
ing we  make,  that  the  Act  of  Congress  which 
punishes  the  obstruction  or  retarding  of  the 
passage  of  the  mail,  or  its  carrier,  does  not 
apply  to  a  case  of  temporary  detention  of  the 
mail  caused  by  the  arrest  of  the  carrier  upon 
an  indictment  for  murder. 
•  The  question  certified  to  us  must  be  answered! 
in  the  negative;  and  it  is  so  ordered. 


FREDERICK  S.  BLITZ,  Plff.  in  Err., 

v. 

WILLIAM  A.  BROWN  et  al. 

(See  S.  C.  7  Wall.  693,  6W.) 

Insufilcient  authentication  of  transcript — ^new 

writ  of  error. 

Where  there  was  only  a  blank  form  of  a  certifi- 
cate of  authentication  to  the  transcript  filed,  with- 
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oot  the  teal  of  the  covrt  below  or  the  slffnatnre  of 
It!  clerk,  this  coart  hns  oo  jarlsdlctlon  of  the  case, 
aou  It  must  be  dismissed. 

l*he  plaintiff  may  have  leave  to  withdraw  the 
record,  l>at  the  case  can  be  brought  here  only  by 
a  new   writ  of  error. 

[No.  218.] 

Argued  Apr.  9,  1869.         Decided  Apr.  16,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  by  the  defendants  in 
error  in  tlie  Supreme  Court  of  the  District  of 
Columbia,  to  recover  money  for  goods,  etc ,  and 
on  accounts  stated.  Judgment  having  been  ob- 
tained mgainst  him  in  that  court,  the  defendant 
sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

On  motion  to  dismiss. 

Messrs.  J.  M.  Carlisle  and  J.  D.  McPherson, 
for  defendants  in  error. 

Mr.  J.  H.  Bradley,  for  plaintiff  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

In  this  ease  no  authenticated  transcript  of 
the  record  has  been  illed.  That  which  purports 
to  be  a  transcript  contains  only  a  blank  form 
of  a  certificate  of  authentication,  without  the 
•eal  of  the  court  below  or  the  signature  of  its 
derlc.  The  filing  of  such  a  paper  is  not  the 
tiins  of  the  transcript  at  the  next  term  after 
694*]  the  ^issuing  of  the  writ  of  error,  without 
vhich  we  can  have  no  jurisdiction  of  the  ease. 
The  motion  to  dismiss  must  be  allowed. 

A  motion  has  also  been  made  in  behalf  of  the 
plaintiff  in  error,  for  leave  to  withdraw  the 
paper  from  the  files,  in  order  that  the  blank 
eertifieate  may  be  duly  signed  and  sealed,  and 
that  when  thus  perfected,  the  record  may  be 
returned  and  have  its  place  on  the  dodcet,  as  if 
regularly  filed  according  to  law  and  the  prac- 
tice of  the  court 

Leave  to  withdraw  the  record  is  granted,  but 
the  residue  of  the  motion  must  be  denied. 

The  case  can  be  brought  here  only  by  a  new 
writ  of  error. 


J08IAH    MORRIS    and    John    F.    Johnson, 
GUimants  of  120  Bales  of  Cotton,  Appts., 

V. 

THE  UNITED  STATES. 

(See  S.  C.  7  Wall.  678-^80.) 

Information — admiralty  proceedings. 

lu  s  case  of  onlv  the  unlawful  conversion  of 
property,  a  proceeding  by  Information  cannot  be 
iostalned. 

Neither  the  Act  of  1861  nor  the  -Act  of  1862  con- 
temoUted  any  proceeding,  as  In  admiralty,  where 
there  existed  no  snedflc  property  or  proceeds  cap- 
able of  selxure  and  csnture. 

[No.  163.] 
Submitted  Apr.  9,  1869.    Decided  Apr.  16,  L869. 

APPEAL    from    the    District    Court    of   the 
United  SUtea  for  the  Middle  District  of 
Alabama. 

This  case  arose  upon  an  information  exhib- 
ited in  the  District  Court  of  the  United  SUtes 
for  the  Middle  District  of  Alabama,  against  one 
hundred  and  twenty  bales  of  cotton  on  land, 
marked  T.  H.  WatU  and  Josiah  Morris  and 
7  Wall. 


I  John  F.  Johnson,  praying  for  the  forfeiture  of 
I  said  cotton  and  for  judgment  against  said  Mor- 
ris and  Johnson  for  the  value  thereof  in  money. 

The  court  below  found  as  matters  of  fact: 

That  prior  to  December  1,  1802,  said  cotton 
was  the  property  of  said  Thomas  H.  Wtftts,  who 
about  that  time  sold  the  same  to  the  Confed- 
erate States,  so  called,  for  the  purpose  of  aid- 
ing the  reliellion;  that  said  cotton  remained  the 
property  of  the  so  called  Confederate  States  at 
the  time  of  the  surrender  of  General  Richard 
Taylor,  and  was  included  in  the  terms  of  such 
surrender,  and  yielded  up  to  the  United  States 
as  subject  of  war;  that,  prior  to  said  surrender, 
said  Johnson  had  stored  said  cotton  to  the  use 
of  said  so  called  Confederate  States  for  about 
three  years,  and  then  sold  the  same  to  said 
Morris,  who  in  turn  sold  the  same  to  other 
parties;  that  said  sales  were  both  made  with 
full  knowledge  by  defendants  of  the  ownership 
of  said  cotton  by  the  so  called  Confederate 
States,  and  without  any  authority  froni  or 
knowledge  of  said  States  or  their  agents. 

Whereupon  the  said  court  found  as  matters 
of  law: 

That  the  said  cotton  was  lawful  subject  of 
prize  and  capture  and  condemnation;  and  that 
the  United  States  is  entitled  to  recover  against 
the  defendants  the  full  value  thereof. 

Judgment  of  condemnation  having  been  de- 
creed affainst  said  cotton,  and  judgment  for  the 
value  thereof  against  said  Johnson  and  Morris, 
an  appe^^  was  taken  by  them  to  this  court. 

Mr.  W.  P.  Chilton,  for  appellants: 

1.  A  libel  for  forfeiture  under  the  Act  of 
August  6,  1861,  or  July  13,  1862,  must  aver  that 
the  thing  sought  to  be  condemned  has  been 
seized,  and  that  seizure  still  subsists. 

The  Washington,  4  Blatchf.  C.  C.  101,  17 
Law  Rep.  477;  Taylor  v.  Carryl,  20  How.  683, 
15  L.  ed.  1028;  The  Silver  Spring,  1  Spr.  551, 
4  Cranch,  2,  2  Ware,  Adm.  362. 

The  seizure  is  a  jurisdictional  fact.  See 
same  authorities. 

2.  Denial  of  right,  to  jury,  was  erroneous 
under  Union  Ins.  Co.  v.  U.  S.  6  Wall  759,  18  L. 
ed.  879;  Armstrong's  Foundry,  6  Wall.  766,  18 
L.  ed.  882;  The  Sarah,  8  Wheat  391;  U.  S.  v. 
The  Vengeance,  3  Dall.  297. 

3.  Only  in  cases  of  prizes  and  captures  dur- 
ing ^e  rebellion,  is  condemnation  in  admiralty 
authorized  bv  the  statute.    12  Stat,  at  L.  310. 

Messrs.  Wm.  M.  Evarta,  Atty-Gen.,  and  J. 
Hubley  Aihton,  Asst.  Atty-Gen.  for  appellees. 

Mr.  Justice  Chase  delivered  the  opinion  of 
the  court: 

In  this  case  an  information  was  exhibited  in 
the  District  Court  of  the  United  States,  alleg- 
ing in  substance  that  certain  bales  of  cotton 
had  become  the  property  of  the  United  States 
through  the  surrender  of  the  Confederate  Gen- 
eral, Taylor,  on  the  5th  of  May,  1865,  or  other- 
wise had  become  liable  to  seizure  and  condem- 
nation under  the  Acts  of  Congress  of  August  6, 
1861,  and  July  17,  18(12;  that  this  cotton  was 
stored  until  some  day  in  April,  not  specified,  in 
the  warehouse  of  the  defendant,  Johnson,  and 
on  some  days  not  specified,  in  the  year  1865, 
was  removed  by  him  and  the  defendant,  Morris, 
from  the  warehouse  and  sold;  and  that  the  ae- 
fendants  had  appropriated  the  proceeds  to  their 
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own  use.  The  information  did  not  allege  that 
the  cotton  was  at  the  time,  or  had  ever  been, 
in  any  place  where  it  could  be  seiased,  or  that 
any  proceeds  of  the  sale  existed  in  any  such 
form  as  to  be  capable  of  seizure. 

The*  defendants  answered,  setting  up  various 
matters  of  defense,  and  filed  with  their  answer 
several  exceptions  to  the  information,  of  which 
two  only  required  notice. 

The  first  was,  that  the  information  does  not 
show  any  valid  and  subsisting  seizure  at  the 
time  of  filing  the  information. 

The  second  was,  that  the  information  did  not 
allege  any  seizure  under  the  Act  of  Congress. 

These  exceptions  were  overruled  by  the  dis- 
trict court,  which  proceeded  to  render  a  per- 
sonal judgment  against  the  defendants  for  the 
value  of  the  cotton,  as  found  by  the  court. 

In  this  the  district  court  erred. 

Without  adverting  to  the  principles  settled  in 
the  cases  of  Union  Ins.  Co.  v.  U.  S.  6  Wall.  763, 
18  L.  ed.  881;  and  Armstrong's  Foundry,  lb. 
709  [882],  we  are  clearly  of  opinion — first, 
580*]  that  the  ^information,  at  most,  presents 
only  a  case  of  the  unlawful  conversion  of  prop- 
erty to  the  use  of  the  appellants,  and  that  for 
redress  of  such  an  injuiy  this  proceeding  by 
information  cannot  be  sustained;  and  second, 
that  neither  the  Act  of  1861  nor  the  Act  of  1862 
contemplated  an^  proceeding,  as  in  admiralty, 
where  there  existed  no  specific  property  or 
proceeds  capable  of  seizure  and  capture. 

The  decree  of  the  District  Court  must,  there- 
fore, be  reversed,  and  the  cause  remanded,  with 
directions  to  the  District  Court  to  cause  resti- 
tution to  be  made  to  the  appellants,  of  what- 
ever sum  of  money  they  have  been  compelled  to 
pay  under  that  decree. 


THE  UNITED  STATES,  Plff  in  Err., 

V. 

ADDISON  R.  GILMORE,  Enos  Lowe,  and  Gil 
bert     C.     Morrell,     Impleaded     with     Jesse 
Williams  and  Francis  R.  West. 

(See  S.  0.  7  Wall.  491-495.) 

In  action  on  bond  of  receiver,  what  credits  not 
allowed — error  in  their  admission. 

* 

In  an  action  oo  a  bond  of  a  receiver  of  public 
moneys,  it  is  error  to  admit  eTldence  of  claims  for 
credits  which  have  not  been  presented  to  the  ac- 
counting: officers  of  the  Treasury,  for  their  ex- 
amination, and  by  them  disallowed  In  whole  or  in 
part 

To  allow  them  to  remain  in  the  case  was  an  er- 
ror, and  any  Instruction  given  afterwards,  short  of 
their  withdrawal,  was  uBavailing  to  cure  it. 

[No.   151.] 
Submitted  Apr.  8,  1869.    Decided  Apr.  15,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
This  action  was  brought  in  the  court  below 
by  the  plaintiffs  in  error,  upon  the  bond  of  Gil- 
more,  one  of  the  defendants  in  error,  as  re- 
ceiver and  as  depositary  of  public  moneys,  to 
recover  the  sum  of  $9,210.40  with  interest,  al- 
leged to  be  due  from  said  Gilmore.  The  trial 
resulted  in  a  verdict  and  judgment  for  the 
plaintiffs  for  $17.42;  whereupon  the  plaintiffs 
took  an  appeal  to  this  court. 
«8a 


A  further  statement  of  the  case  appears  in 
the  opinion. 

Messrs  E.  R.  Hoax\  Atty-Gen.  and  J.  Hnbley 
Ashton,  Asst.  Atty-Gen.  for  plaintiff  in  error: 

Two  points  are  relied  upon  for  a  reversal  of 
this  judgment. 

1.  The  court  below  erred  in  admitting  the 
testimony  of  the  defendant,  Gilmore,  to  estab- 
lish a  claim  for  credit  against  the  United  States 
for  office  rent;  such  claim  not  appearing  to 
have  been  presented  to  the  accounting  officers 
of  the  Treasury  for  their  examination,  and  by 
them  disallowed. 

9  Cranch,  236;  6  Wheat.  143;  10  Pet.  133;  2 
Paine  (C.  C.)   69. 

2.  The  court  below  erred  in  admitting  the 
testimony  of  the  same  defendant,  to  prove  a 
similar  claim  against  the  United  States  for 
clerk  hire;  such  claim  not  appearing  to  have 
been  presented  to  the  accounting  officers  of  the 
Treasury  for  their  examination,  and  by  them 
disallowed.     Vide  same  authorities. 

The  defendant  stated  in  his  testimony,  that 
he  "presented  these  claims  to  the  accounting 
officers  and  they  were  disallowed."  But  this 
does  not  meet  the  requirements  of  the  law. 
See  4th  sec.  Act  March  3,  1797,  1  Stat.  512. 
The  fact  of  such  presentation  and  disallowance 
must  appear  by  a  transcript  from  the  books  and 
proceedings  of  the  Treasury,  and  cannot  be 
established  by  parol. 

(No  counsel  appeared  for  the  defendants  in 
error.) 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  debt  upon  the  bond  of 
Gilmore,  one  of  the  defendants  in  error,  as  re> 
ceiver  of  public  moneys  "for  the  district  of 
lands  subject  to  sale  m  the  Territory  of  Ne- 
braska," and  also  as  a  depositary  of  public 
moneys. 

Upon  the  trial  the  defendants  claimed  a 
credit  for  the  hire  of  certain  clerks  employed 
by  Gilmore  as  such  depositary,  and  offered 
proof  in  support  of  the  demand.  The  attorney 
of  the  United  States  objected  to  the  admission 
of  the  evidence  upon  several  grounds.  One  of 
them  was,  that  it  must  first  be  shown  that  the 
claim  had  been  exhibited  to  the  proper  account- 
ing officer  of  the  Treasury  and  disallowed,  and 
that  the  exhibition  and  disallowance  could  be 
proved  only  by  the  certificate  of  such  officer. 
^'Whereupon  the  court  stated  it  would  permit 
the  evidence,  and  control  the  matter  by  in- 
structions to  the  juiy.  Objections  overruled, 
the  ruling  excepted  to  by  plaintiffs." 

The  same  things  occurred  with  reference  to  a 
claim  for  office  rent,  set  up  by  Gilmore  as  such 
depositary. 

Gilmore  subsequently  testined  as  follows: 

"I  presented  these  claims  to  the  accounting 
officer,  and  they  were  disallowed." 

To  what  officer  they  were  not  presented  ia 
not  disclosed.  This  is  all  the  testimony  the  bill 
of  exceptions  contains  upon  the  subject. 

*The  statutory  provisions  prescribing  r*493 
what  shall  be  done  by  the  debtor  in  such  cases 
are  foimd  in  the  4th  section  of  the  Act  of 
March  3d,  1797,  1  Stat,  at  L.  515.  That  secUon, 
so  far  as  it  is  material  to  be  considered  in  tlM 
case  before  us,  is  as  follows : 

"In  suits  between  the  United  States  and  in- 
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dividuals,  no  claim  for  eredit  shall  be  admitted 
upon  the  trial  but  such  as  shall  appear  to 
hare  been  presented  to  the  accounting  officers 
of  the  Treasury  for  their  examination,  and 
by  them  disallowed  in  whole  or  in  part." 

Those  officers  were  then  the  auditor  and 
comptroller.  There  was  but  one  of  each  at  that 
time.  Act  Sept  2,  1780,  2  SUt.  66.  It  was 
made  the  duty  of  the  auditor  ''to  receive  all 
public  accounts,  and  after  examination  to  trans- 
mit the  accounts,  with  the  vouchers  and  cer- 
tificate, to  the  comptroller  for  his  decision 
thereon." 

The  Act  of  the  25th  of  April,  1812,  2  SUt.  at 
L  716,  created  the  Oeneral-Land  Office,  and 
transferred  to  the  commissioner  the  duties  of 
auditor  in  respect  to  all  accounts  relating  to 
the  public  lands.  The  Act  of  March  3d,  1817, 
3  Stat.  367,  created  four  additional  auditors 
and  one  additional  comptroller.  It  gave  the 
charge  of  all  accounts  accruing  in  the  Treasury 
Department  to  the  first  auditor,  and  made  it 
his  duty  to  report  them  to  the  first  comptroller. 
The  language  employed  is  the  same  as  that 
used  in  the  Act  of  1797.  This  did  not  affect  the 
duties  of  the  Commissioner  of  the  Greneral  Land 
Ofllce  as  to  all  accounts  relating  to  public 
lands,  which  the  Act  of  1812  had  devolved 
upon  him. 

Receivers  and  depositaries  are  required  to 
keep  accounts  of  their  contingent  expenses. 
Those  accounts  are  separate  and  distinct  from 
those  of  their  receipts  and  disbursements  of  the 
public  moneys.  Where  the  offices  of  receiver 
and  depositary  are  united  in  the  same  person, 
the  expense  accounts  of  the  two  offices  are, 
nerertheless,  required  to  be  kept  separate  from 
each  other. 

The  claims  in  question  in  the  case  before  us 
494*1  grew  out  of  *that  branch  of  GilnioreV 
duties  which  related  to  his  office  of  depositary, 
and  had  no  connection  with  his  office  of  re- 
cover. They  should,  therefore,  have  been  pre- 
•ented  to  the  first  auditor  for  examination,  and 
afterwards  to  the  first  comptroller  for  his  final 
decision.  If  disallowed,  the  disallowances 
would  have  appeared  in  the  ^'statement  of  the 
dilTerenees  of  account"  transmitted  by  the  audi- 
tor to  the  comptroller  with  the  accounts,  vouch- 
ers and  certificate,  as  required  by  the  statute. 
If  the  comptroller  had  confirmed  the  decision  of 
the  auditor,  a  transcript  of  the  proceedings  of 
those  officers  would  have  been  the  proper  evi- 
dence for  the  defendants  to  produce. 

If  the  claims  were  not  presented  until  after 
the  account  was  closed  upon  the  book^'.  of  the 
Treasury,  still  it  was  necessary  to  submit  them 
for  examination  to  both  those  officers.  The 
action  of  both  was  necessary.  A  transcript 
■bowing  that  action  would  have  been  sufficient. 
Parol  evidence  in  such'  cases  is  wholly  inad- 
miMible.  Evidence  from  the  books  of  the 
TrcASory  in  some  form  is  indispensable. 

These  remarks  have  no  application  to  those 
provisions  of  the  section  under  consideration 
which  have  not  been  referred  to. 

The  court  should  not  have  permitted  any 
proof  of  the  claims  to  be  given  until  the  proper 
foundation  for  it  had  been  laid.  When  the  de- 
fendants failed  to  produce  the  evidence  neces- 
sary to  warrant  the  introduction  of  such  testi- 
mony, all  which  had  been  given  shoald  have 
been  excluded,  and  the  claims  withdrawn  from 
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the  consideration  of  the  Jury.  To  allow  them 
to  remain  in  the  case  was  an  error,  and  any  in- 
struction given  afterwards,  short  of  their  with- 
drawal, was  unavailing  to  cure  it.  The  course 
proposed  to  be  pursued  when  the  objection  by 
the  district  attorney  was  taken,  could  hardly 
fail,  under  any  circumstances,  to  mislead  and 
confuse,  and  to  prevent  the  proper  trial  of  the 
cause.  The  object  of  pleading  is  to  concentrate 
the  controversy  vtpon  the  questions  of  fact  and 
of  law,  which  should  control  the  result.  The 
value  of  the  system  in  the  administration  of 
justice  can  hardly  be  too  highly  estimated. 
The  'exclusion  from  the  testimony  of  [*495 
ever3rthing  irrelevant  and  incompetent  is  not 
less  important. 

Was  the  error  committed  by  the  admission 
of  the  testimony  objected  to  subsequently 
remedied  T 

Nothing  further  upon  the  subject  appears  in 
the  record  but  the  following  passages  at  the 
dose  of  the  bill  of  exceptions: 

''The  plaintiff  request^  the  court  to  charge 
the  jury  as  follows: 

"1st.  That  in  this  action  no  claim  for  credit 
can  be  admitted  as  a  defense,  unless  it  is  first 
shown  to  the  jury  that  such  claim  was  pre- 
sented to  the  proper  officer  of  the  government 
for  examination,  and  by  such  officer  disallowed 
in  whole  or  in  part;  or  that  the  defendant, 
Gilmore,  first  shows  that  he  was  prevented 
from  exhibiting  such  claim  or  account  of  ex- 
penses at  the  Treasury  by  absence  from  the 
United  States,  or  some  unavoidable  accident" 

Another  instruction,  not  material  to  be 
stated,  was  also  asked.  The  bill  then  pro- 
ceeds: 

"Which  said  two  points  were  not  given  by 
the  court  in  the  form  requested,  but  were  sub- 
stantially given  in  the  oral  charge  of  the  court 
to  the  jury.  The  first  point  and  the  second 
were  given  with  a  modification,  to  which  the 
plaintiffs  then  and  there  excepted." 

What  the  modification  of  the  first  instruction 
was,  to  which  this  exception  relates,  is  not 
shown.     We   cannot^   therefore,  consider   it. 

Whether  the  testimony  in  support  of  the 
claim  was  properly  in  the  case  was  a  question 
for  the  court,  and  not  for  the  jury.  Yet  it 
was  left  to  the  latter  for  them  to  determine.  It 
is  clear  that  the  incompetent  testimony  which 
had  been  admitted  was  not  withdrawn  from 
their  consideration. 

The  judgment  is,  therefore,  reversed,  and  th« 
cause  will  be  remanded  to  the  Circuit  Court, 
with  instructions  to  issue  a  venire  de  novo. 


•ELLEN  KELLY,  Appt.,  [•496 

V. 

ELLEN  OWEN,  Margaret  Kahoe,  and  Phillip 

Kelly. 

(See  S.  C.  7  WaU.  496-499.) 

Citizenship  of  women — ^under  Act  of  Congress. 

• 

The  Act  of  Congress  of  Feb.  10.  1856,  confers 
the  privileges  of  cTtisenshlp  apoo  women  married 
to  citizens  of  the  United  States. 

Under  this  Act,  the  cltlsensblp  of  the  husband, 
whenever  It  exists,  confers  cltlsenshlp  upon  the 
wife. 


NoTB. — Cltlsenshlp  of  married 
65  C.  C.  A.  6f. 
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Supreme  Court  of  ths  United  States. 
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The  terms,  '*who  might  lawfully  he  naturalised 
under  the  existing  lawH,"  only  limit  the  applica- 
tion of  the  law  to  free  white  women. 

[No.   161.] 
Submitted  Apr.  8,  1869.    Decided  Apr.  16,  1869. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  appeal  grows  out  of  a  bill  filed  by  the 
appellees  in  the  Supreme  Court  of  the  District 
of  Columbia,  holding  a  court  of  equi^  for  the 
liartition  or  sale  of  the  real  estate  of  the  late 
Miles  Kelly,  the  complainants  being  the  brother 
"nd  sisters  of  the  deceased  and  their  husbands, 
and  the  defendant,  his  widow.  Miles  Kelly 
(lied,  a  naturalized  citizen,  and  had  acquired 
real  estate  in  the  District  of  Columbia,  both 
before  and  after  his  naturalization. 

The  contest  in  this  case  arises  solely  over 
property  acquired  after  naturalization,  and 
which  cannot  pass  to  his  alien  representatives. 

All  the  parties  were  aliens  by  birth.  Ellen 
Kelly,  the  widow,  was  less  than  eighteen  years 
of  age  when  she  came  to  this  country.  She 
married  the  decedent,  Jan.  2,  1853,  who  was 
naturalized  May  8,  1855,  and  who  died  without 
Issue  Mar.  2,  1862,  intestate.  Decedent's  sis- 
ters were  more  than  eighteen  years  old  when 
they  came  to  this  country.  Ellen  Owen  married 
a  foreigner  already  naturalized.  Margaret 
Kahoe  married  a  foreigner,  who  subsequently 
became  naturalized.  'Hie  question  arises  on 
these  facts:  which,  if  any,  of  these  three  ladies 
were  citizens  of  the  United  States  by  virtue  of 
their  marriage? 

The  court  decreed  that  the  property  be  sold 
and  the  proceeds  of  sale  be  paid  to  the  appel- 
lant. The  appellees  excepted  to  the  decree,  and 
grayed  an  appeal  to  the  General  Term  of  the 
upreme  Court  of  said  District,  which  appeal 
was  duly  heard  and  the  decree  of  the  Chancellor 
reversed,  and  a  decree  passed  ordering  the 
proceeds  of  sale  to  be  paid  to. the  appellant  and 
appellees,  as  the  widow  and  sisters  of  said 
Kelly,  deceased.  The  appellant  took  an  appeal 
to  this  court. 

Messrs.  R.  J.  Brent  and  S.  L.  Phillips,  for 
appellant: 

A  woman  "who  might  lawfully  be  naturalized 
under  existing  laws,"  means  one  who  has  ful- 
filled the  conditions  of  the  Act  of  1862,  viz.: 
1.  Has  declared  on  oath  or  affirmation  inten- 
tion of  becoming  a  citizen.  2.  Has,  at  time  of 
making  application,  taken  oath  of  allegiance. 
3.  Has  resided  five  years,  etc. 

Marriage  does  not  obviate  the  necessity  of 
fulfilling  these  conditions,  but  only  the  neces- 
sity of  applying  to  the  court  for  the  decree  and 
of  taking  the  oath  of  allegiance. 

Mr.  Wm.  Jno.  Miller,  for  appellees: 

The  words  "who  might  lawfully  be  natural- 
ized under  existing  laws,"  requires  no  more 
than  that  the  alien  woman  claiming  its  benefits 
be  a  "free  white  woman,  a  resident  of  the 
United  States,  and  not  an  alien  enemy." 

Act,  Apr.  14,  1802,  2  Stat,  at  L.  163,  sec.  1, 
lb.  sec.  4,  Condition;  Burton  v.  Burton,  1 
Keyes,  359. 

Mr.  Justice  Field  delivered  the  opinion  of 
th'*  court: 

This  is  a  suit  in  equity,  for  the  sale  or  par- 
tion  of  certain  real  estate,  situated  within  the 
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District  of  Columbia,  of  which  Miles  Kelly 
seized  at  the  time  of  his  death,  in  Mardi,  1882. 
The  deceased  died  intestate,  and  without  issue, 
leaving  surviving  him,  in  the  United  States,  a 
widow,  Ellen,  and  two  sisters,  Ellen  Owen  and 
Margaret  Kahoe.  The  widow  claimed  the  en- 
tice estate,  after  the  payment  of  the 
'debts  of  the  deceased,  to  the  Exclusion  [*498 
of  the  sisters,  who  claimed  that  they  were  en- 
titled, as  his  heirs  at  law,  to  a  share  of  the 
same.  The  court  rendered  a  decree  in  favor  of 
the  widow,  and  the  sisters  appealed  to  the 
Supreme  Court  of  the  District,  where  the  de- 
cree was  reversed,  the  latter  court  holding  that 
the  sisters  were  entitled  to  a  share  of  the  estate. 

The  case  turns  upon  the  construction  given  to 
the  2d  section  of  the  Act  of  Congress  of  Feb- 
ruary 10th,  1855,  which  declares  "that  any 
woman,  who  might  lawfully  be '  naturalized 
under  the  existing  laws,  married,  or  who  shall 
be  married  to  a  citizen  of  the  United  States, 
shall  be  deemed  and  taken  to  be  a  citizen."  10 
Stat  at  L.  604. 

As  we  construe  this  Act,  it  confers  the  privi- 
leges of  citizenship  upon  women  married  to 
citizens  of  the  United  States,  if  thev  are  of  the 
class  of  persons  for  whose  naturalization  the 
previous  Acts  of  Congress  provide.  The  terms 
"married,"  or  "who  shall  be  married,"  do  not 
refer,  in  our  judgment,  to  the  time  when  the 
ceremony  of  marriage  is  celebrated,  but  to  a 
state  of  marriage.  They  mean  that,  whenever 
a  woman,  who  under  previous  Acts  might  be 
naturalized,  is  in  a  state  of  marriage  to  a  citi- 
zen, whether  his  citizenship  existed  at  the 
passage  of  the  Aet  or  subsequently,  or  before 
or  after  the  marriage,  she  becomes,  by  that 
fact,  a  citizen  also.  His  citizenship,  whenever 
it  exists,  confers,  under  the  Act,  citizenship 
upon  her.  The  construction  which  would  re- 
strict the  Act  to  women  whose  husbands,  at  the 
time  of  marriage,  are  citizens,  would  exclude 
far  the  greater  number,  for  whose  benefit,  as 
we  think,  the  Act  was  intended.  Its  object,  in 
our  opinion,  was  to  allow  her  citizenship  to 
follow  that  of  her  husband,  without  the  neces- 
sity of  any  application  for  naturalization  on 
her  part;  and,  if  this  was  the  object,  there  is 
no  reason  for  the  restriction  suffgested. 

The  terms,  "who  might  lawfully  be  natural- 
ized under  the  existing  laws,"  only  limit  the 
application  of  the  law  to  free  white  women. 
The  previous  Naturalization  Act,  existin^i^ 
•at  the  time,  only  required  that  the  per-  [*499 
son  applying  for  its  benefits  should  be  "a  free 
white  person,"  and  not  an  alien  enemy.  Act 
of  April  14th,  1802,  2  Stat,  at  L.  153. 

A  similar  construction  was  given  to  the  Act 
by  the  Court  of  Appeals  of  New  York,  in  Bur- 
ton V.  Burton,  40  N.  Y.  373;  and  is  the  one 
which  gives  the  widest  extension  to  its  pro- 
visions. ^ 

It  follows,  from  these  views,  that  the  widow 
and  the  two  sisters  were  citizens  of  the  United 
States  upon  the  decease  of  the  intestate  hus- 
band. The  widow  and  Margaret  Kalioe  became 
such  on  the  naturalization  of  their  respective 
husbands,  and  Ellen  Owen  became  such  on  her 
marriage.  The  sisters  are,  therefore,  entitled 
to  share  with  the  widow  in  the  estate  of  the 
deceased,  and  the  decree  of  the  Supreme  Court 
of  the  District  must  be  affirmed. 

Ordered  accordingly, 
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SAMUEL  H.  RANDALL,  Plff.  in  Err., 

V. 

UNCOLN  F.  BRIGHAM. 

(See  S.  C.  7  Wall.  523-54L) 

Judges  not  liable  to  suit  for  judicial  art — nor 
for  remoral  of  an  attorney — practice  on  such 
removal — ^notice  to  the  attorney — state  con- 
itnietion  of  State  Constitution  conclusive  on 
this  court. 

Judges  of  It  ml  ted  and  Inferior  antborlty  are  not 
Ibbie  to  a  civil  actloD  lor  any  judicial  act  within 
their  Jurisdiction. 

Jiidjres  of  superior  or  general  authority,  are  not 
liable  to  civil  actions  for  their  judicial  acts,  even 
when  such  acts  are  in  excess  of  their  jurisdiction. 
unless,  perhaps,  when  done  maliciously  or  cor- 
ruptly. 

An  action  cannot  be  maintained  by  an  attorney 
«gAlngt  a  judge,  for  a  wrongful  removal  of  him 
from  the  bar. 

It  is  not  necessary  that  proceedings  against  at- 
torneys for  malpractice,  or  any  unprofessional  con- 
duct, should  be  founded  upon  formal  allegations 
tgjiost  them. 

All  that  is  requisite  to  their  validity  Is  that, 
vten  not  taken  for  matters  occurring  In  open 
court,  notice  should  be  given  to  the  attorney  of 
tbe  charges  made,  and  opportunity  afforded  him 
lor  explanation  and  defense. 

The  manner  in  which  the  proceedings  shall  be 
conducted.  Is  a  matter  of  judicial  regulation. 

ronstructlon  of  a  State  Constltutli;n  by  the 
bl^hest  court  of  the  State,  not  called  In  question 
br  soy  conflicting  decision  of  that  court.  Is  con- 
duslTe  upon  this  court. 

[No.  141.] 
Argaed  Apr.  6,  1869.        Decided  Apr.  15,  1869. 

]  N  ERROR  to  the  Circuit  Court  of  the  United 
1    States  for  the  District  of  Massachusetts. 

This  action  was  brought  in  the  court  below 
by  the  plaintiff  in  error,  to  recover  damages  re- 
sulting from  an  alleged  wrongful  removal  of 
him  from  the  bar  by  the  defendant,  one  of  the 
Judges  of  the  Superior  Court  of  Massaclmsetts. 
Tbe  trial  having  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant,  the  plaintiff 
•ued  out  this  writ  of  error. 

A  very  full  statement  of  the  facts  of  the  case 
sppears  in  the  opinion  of  the  court. 

Mr.  Samuel  H.  Randall,  in  person: 

I.  "flach  individual  of  the  society  has  a 
right  to  be  protected  b^  it  in  the  enjoyment  of 
kis  life,  liberty  and  property,  according  to 
standing  laws.*' 

Art.  10,  Declaration  of  Rights;  Const,  of 
Mans,  adopted  A.  D.  1780. 

The  terms  "life,  liberty  and  property"  com- 
prehend every  right  known  to  the  law.  Prop- 
erty includes  those  estates  wliich  one  may  ac- 
quire in  professions,  which  are  often  the  source 
of  the  highest  emoluments  and  honor. 

Cummings  v.  Missouri,  4  Wall.  277,  18  L.  ed. 
356,  Per  Field,  J.;  Gorham  v.  Luckett,  6  B. 
MoA.  146;  Allen  ▼.  McKeen,  1  Sumn.  277; 
Sevier  v.  Justices  of  Wash.  Co.  Peck,  Tenn.  334 ; 
Avery  v.  Tyringham,  3  Mass.  160;  Hardin  Co. 
V.  Hardin,  Peck  (Tenn.)  201;  Wammack  v. 
HoUoway,  2  Ala.  31;  Brewer  v.  Davis,  9 
Humph.  208;  Millar  v.  Taylor,  4  Burr.  2345; 
Shaw's  Case,  12  Mod.  113;  Bentley's  Case,  1 
Str.  557;  Gaskin's  Case,  8  T.  R.  209;  Queen  v. 
Ger.  of  Darlington  School,  6  A.  ft  £.  (X.  S.) 
700;  Capel  v.  Child,  2  Crompt.  &  J.  558;  Queen 
T.  Smith,  5  Q.  B.  021 ;  Queen  v.  Saddler's  Co. 

Non. — ^Personal   liability   of  Judge  for  Judicial 
sett— see  note  14  L.R.A.  138. 
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10  H.  of  L.  cases,  404;  McMahon  v.  Lennard.  6 
H.  of  L.  cases,  970;  Willis  v.  Gipps,  6  Moo. 
(P.  C.)  379;  Rogers  v.  Dutt,  13  Moo.  (P.  c.) 
209;  Bonaker  v.  Evans,  16  Q.  B.  162;  Ex  parte 
Ramshay,  18  Q.  B.  187;  Wildes  v.  Russell,  12 
Jur.  (N.  S.)  645;  People  v.  Burbank,  12  Cal. 
378;  Calder  v.  Bull,  3  Dall.  386;  Fletcher  v. 
Peck,  6  Cranch,  135;  James  Prescott's  trial  be- 
fore Senate  of  Mass.  122;  2  Bl.  Conn.  §§  36,  37. 

The  Statute  of  Massachusetts  which  provides 
for  and  authorizes  the  admission  of  applicants 
when  found  to  be  duly  qualified  by  the  Supreme 
Judicial  or  Superior  Court,  to  the  office  of  at- 
torney at  law,  with  the  right  and  privilege  to 
practice  when  admitted  by  either  court,  in  all 
the  courts  of  the  State,  makes  no  limitation  of 
the  time  for  which  the  office  shall  be  held  and 
enjoyed;  but  provides  that  "An  attorney  mry 
be  removed  by  the  Supreme  Judicial  or  Supe- 
rior Court  for  any  deceit,  malpractice  or  other 
gross  misconduct.    Gen.  Stat.  ch.  121,  §§  28-84. 

The  grant  of  the  "office  of  attorney"  at  com- 
mon law,  is  the  grant  of  an  office  for  tbe  life 
or  during  the  good  behavior  of  the  grantee ;  and 
it  has  been  variously  declared  by  the  courts  to 
be  a  "license,"  "a  privilege,"  "a  franchise,"  'a 
freehold,"  "a  right  to  practice  law  in  courts," 
and  "a  profession  which  is  the  high  road  to 
wealth  and  distinction." 

7  Bouv.  Bac.  Abr.  "Office,"  308;  Ex  parte 
Hennen,  13  Pet.  259;  Ex  parte  Garland,  4 
Wall.  333,  18  L.  ed.  366;  Ex  parte  Austin,  5 
Rawle,  194;  Ex  parte  Swett,  20  Pick.  :,  Ex 
parte  Gephard,  1  Johns.  Cas.  134;  Ex  parte 
Secombe,  19  How.  9,  15  L.  ed.  565;  Ex  parte 
Burr,  9  Wheat.  529;  Ex  parte  Say  re,  7  Cow. 
368;  Ex  parte  Leigh,  1  Munf.  481;  Ex  parte 
Fisher,  6  Leigh,  619;  Iowa  v.  SUrk,  7  la.  499; 
Anonymous,  4  Johns.  191;  In  re  Cooper,  22 
N.  Y.  81 ;  In  re  Dorsey,  7  Port.  381 ;  "Judges' 
Opinions,"  20  Johns.  472;  Bruce  v.  Fox,  1  Dana, 
450;  Fletcher  v.  Daingerfield,  20  Cal.  430;  Peo- 
ple v.  Turner,  1  Cal.  151;  Bradley's  Case,  7 
Wall.  364  (infra,  214),  12  Mass.  Law  Rep.  430; 
Vise  V.  Hamilton  Co.  19  111.  78;  Commw.  v. 
Judges  of  Cumberland  Co.  1  Serg.  &  R.  187; 
Ex  parte  Heyfron,  7  How.  (Miss.)  187;  People 
V.  Lambom,  1  Scam.  123;  Mills'  Case,  1  Mich. 
193;  Chapman's  Case,  11  Ohio,  439;  In  re 
King,  8  Q.  B.  129;  Hurst's  Case,  1  Lev.  75; 
Gillman  v.  Wright,  1  Sid.  410;  White's  Case,  6 
Mod.  18;  Hastings'  Case,  1  Sid.  410;  King  v. 
SheriflT  of  York,  2  Show,  154;  Barber's  Case  in 
English  courts;  In  re  The  Justices  of  Antiqua, 
1  Knapp  (P.  C.)  267;  In  re  Monckton,  1  Moo. 
(P.  C.)  55;  Smith  v.  Justices  of  fcficrra  Leone, 
3  Moo.  (P.  C.)  361;  In  re  Downie  and  Arrin- 
dell,  3  Moo.  (P.  C.)  414;  Morgan  v.  Leach, 
3  Moo.  (P.  C.)  368;  Millar  v.  Hope,  2  Sliaw. 
App.  Cas.  125;  Stat.  4  Hen.  IV.  ch.  18,  Stat.  3 
James  I.  ch.  7,  Stat.  2  George  II.  ch.  23,  Stat.  6 
George  II.  ch.  27,  Stat.  6  and  7  Vict.  ch.  73, 
§  27 ;  Withers  v.  Stote,  36  Ala.  252 ;  Act  Sept 
24,  1789,  «  35;  1  Stat,  at  L.  92. 

"The  position  in  England  is,  that  unless  the 
statute  which  creates  the  office  limits  its  ten- 
ure at  the  time  of  the  creation,  it  is  an  office 
for  life  as  at  the  common  law."  Ex  parte 
Hennen,  13  Pet.  259. 

In  Hurst's  Case,  1  Lev.  75,  a  mandamus  was 
granted  to  restore  him  to  his  o^ce,  because  it 
was  said:  "He  is  an  officer  concerning  the 
public  justice,  and  is  compellable  to  be  an  at- 
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torney  for  any  man,  and  has  a  freehold  in  his 
place." 

Lord  Hope,  Ch.  J.,  re-affirmed  this  doctrine 
in  White's  Case,  6  Mod.  18. 

"An  attorney  and  counselor  being  by  the 
solemn  judicial  act  of  the  court  clothed  with 
his  office,  does  not  hold  it  as  a  matter  of  grace 
and  favor.  The  right  which  it  confers  upon 
him  tp  appear  for  suitors  and  to  ar^ue  causes, 
is  something  more  than  a  mere  indulgence, 
revocable  at  the  pleasure  of  the  court,  or  at  the 
command  of  the  Legislature.  It  is  a  right  of 
which  he  can  only  be  deprived  by  the  judgment 
of  the  court  for  moral  or  professional  delin- 
quency." 

Ex  parte  Garland,  4  Wall.  333,  18  L.  ed.  366. 

''The  office  of  an  attorney  is  not  put  above 
the  judiciary,  and  is  entitled  only  to  an  equal 
share,  of  independence." 

''An  attorney  at  law  is  an  officer  of  the 
court,  and  his  office  is  an  office  for  life.  The 
grant  of  an  office  without  express  limitation  at 
common  law  being  taken  most  strongly  against 
the  grantor,  endures  for  the  life  of  the  grantee ; 
and  though  the  principle  has  not  been  applied 
to  offices  within  the  grant  of  the  Executive,  it 
must  necessarily  be  applied  to  the  office  of 
attorney.  For  to  subject  the  members  of  the 
profession  to  removal  at  the  pleasure  of  the 
court,  would  leave  them  too  small  a  share  of 
the  independence  necessary  to  the  duties  they 
are  called  upon  to  perform  to  their  clients  and 
to  the  public.  As  a  class,  they  are  supposed  to 
be,  and  in  fact  always  have  been,  the  vindi- 
cators of  individual  rights  and  fearless  assert- 
ors  of  the  principles  of  civil  liberty;  existing 
where  alone  they  can  exist  in  a  government^ 
not  of  parties  or  men,  but  of  laws." 

2.  "No  subject  shall  be  held  to  answer  for  any 
crimes  or  ofifenses  until  the  same  is  fully  and 
plainly,  substantially  and  formally  described  to 
him;  nor  be  compelled  to  accuse  or  furnish  evi- 
dence against  himself,  and  every  subject  shall 
have  a  right  to  produce  all  proofs  that  may  be 
favorable  to  him ;  to  meet  the  witnesses  against 
him  face  to  face;  and  to  be  fully  heard  in  his 
defense  by  himself  or  his  counsel,  at  his  elec- 
tion; and  no  subject  shall  be  arrested,  impris- 
oned, despoiled  or  deprived  of  his  property,  im- 
munities or  privileges,  put  out  of  the  protec- 
tion of  the  law,  exiled,  or  deprived  of  his  life, 
liberty  or  estate,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land." 

Art.  12,  Declaration  of  Rights,  Const  of 
Mass.  1780. 

And  the  same  provisions  are  substantially  in 
all  the  American  Constitutions. 

See  Green  v.  Briggs,  1  Curt.  (C.  C.)  325; 
Wynehamer  t.  People,  13  N.  T.  392;  Magna 
Charta,  ch.  29;  art.  5,  Amended  U.  S.  Const. 

At  the  common  law,  the  words  "crime  and 
offense"  are  used  as  substantially  synonymous 
and  universal  terms;  and  as  comprehending 
every  act  for  which  a  forfeiture  of  any  legal 
right  might  be  worked  or  penalty  imposed  or 
punishment  inflicted  in  any  form  of  judicial 
proceeding. 

Tomlin,  Law  Die.  664,  tit.  "Crime;"  Bouv. 
Law  Die.  1868  ed.  and  cases  cited;  2  Swift, 
Abr.  284;  4  Bl.  Com.  5,  6,  and  n.  3,  Wend,  ed.; 
Kentucky  v.  Dennison,  24  How.  99,  16  L.  ed. 
726;  1  Chit  Pr.  14;  King  v.  Shaw,  12  Mod.  113; 
1  Bish.  Cr.  L.  I  43;  2  Burr.  Law  Die.  766; 
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Bonaker  t.  Evans,  16  Q.  B.  171;  James  Pres- 
cott's  Trial,  124. 

The  words  the  "law  of  the  land,"  as  they 
stand  in  Magna  Charta  and  the  Amer.  Consts. 
mean  "due  process  of  lHw."  And  "due  process 
of  law"  implies  that  in  every  judicial  proceed- 
ing there  shall  be  some  form  of  legal  process; 
sufficient  allegations  or  charge;  due  notice  to 
the  party  proceeded  against;  the  opportunity  to 
answer  to  and  contest  the  charge  or  allegations, 
and  to  be  heard  or  tried  in  a  legal  and  regular 
course  of  judicial  proceedings,  by  an  impartial 
judge  and  judgment  of  the  law  only  upon  the 
matter  charged,  if  dulv  established  or  proved 
against  the  party,  of  which  a  legal  record  shall 
be  preserved  as  a  memorial  of  the  cause.  And 
these  rights  exist  in  all  cases,  civil  or  criminal, 
whether  by  the  exercise  of  the  court's  ordinary 
jurisdiction  with  trial  by  jury,  or  by  the  exer- 
cise of  the  discretionary  summary  jurisdiction 
of  a  court,  without  the  right  to  trial  by  jury. 

Steamboat  Co.  v.  FOstor,  5  Ga.  194;  Greene 
V.  Briggs,  1  Curt.  325;  Bk.  of  Col.  v.  Okely,  4 
Wheat.  224;  Same  v.  Ross,  4  Harr.  &  McH.  466; 
McGinnis  v.  State,  9  Humph.  43;  Murry  v. 
Askew,  6  J.  J.  Marsh,  27;  Wells  t.  Caldwell,  1 
A.  K.  Marsh.  441;  Lewis  v.  Garrett,  5  How. 
(Miss.)  434;  Hoke  v.  Henderson,  4  Dev.  15; 
Ervine's  App.  16  Pa.  263;  Norman  v.  Heist,  5 
Watts  &  S.  171 ;  Wynehamer  v.  People,  13  N.  Y. 
392;  Com.  v.  Davis,  11  Pick.  434;  Com.  v.  Dean, 
21  Pick.  334;  Com.  v.  Philips,  16  Pick.  213; 
Com.  T.  Blood,  4  Gray,  32;  Capel  v.  Child,  2 
Cromp.  &  J.  558;  Dimes  v.  Grand  June  Caxial, 

3  H.  of  L.  759;  Ex  parto  Ramshay,  18  Q.  B. 
187;  2  Co.  Inst.  50;  Murray  v.  Hoboken  Land 
Co.  18  How.  280,  15  L.  ed.  376;  Taylor  v.  Por- 
ter, 4  Hill,  146;  Fisher  v.  McGirr,  1  Gray,  37; 
In  re  Dorsey,  7  Port.  405;  In  re  Pitman,  1 
Curt.  186;  Reg.  v.  Baines,  2  Ld.  Raym.  1265;  2 
Kent,  Com.  13  n.;  3  Story,  Com.  Const.  661; 
Bagg's  Case,  11  Coke,  97;  Rex  v.  Robe,  2  Str. 
999;  Rex  v.  Mayor  of  Liverpool,  2  Burr.  731; 
Rex.  v.  Univ.  of  Cambridge,  1  Str.  564;  Bon- 
aker v.  Evans,  16  Q.  B.  162;  3  Bl.  Comm.  %% 
273-296;  4  Bl.  Com.  ch.  20;  Sayles  v.  Briggs, 

4  Met.  423;  James  Prescott's  Trial,  122. 

3.  The  summary  jurisdiction  of  a  court,  there- 
fore, does  not  mean  that  a  judse  can  lawfully 
exercise  an  arbitrary  power,  will  or  discretion, 
without  any  process  of  law  at  all ;  but  it  is  th« 
exercise  of  a  discretionary  power  vested,  by  the 
law,  in  the  court,  to  proceed  by  summary  proc- 
ess, for  the  purpose  of  a  more  expeditious  and 
effectual  dispensation  of  justice  in  those  cases 
wherein  the  law  has  deemed  the  exercise  of 
such  power  to  be  necessary  by  the  court,  without 
the  intervention  of  a  jury. 

1  Bl.  Com.  book  4,  ch.  20;  Sullivan,  Leei. 
I  39,  p.  356;  People  v.  Turner,  1  Cal.  151; 
People  T.  Smith,  3  Cai.  221 ;  Chapman's  Case,  11 
Ohio,  430;  In  re  Pitman,  1  Curt.  186;  Darby's 
Case,  3  Wheel.  (C.  Cas.)  5;  Bradley's  Case,  19 
Bos.  Law  Rep.  430;  Gorham  v.  Luckett,  6  B. 
Mon.  146;  Vanzandt  v.  Waddel,  2  Yerg.  260; 
Stat.  12th  George  I.  ch.  29. 

The  discretionary  power  of  a  eourt  is  one 
thing;  the  discretion  of  a  judge  while  in  the 
exercise  of  that  power,  another. 

The  discretion  of  the  court  is  the  exercise  of 
its  incidental  powers,  or  of  its  judgment  on  any 
occasion  that  calls  for  it  aftor  jurisdiction  has 
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vested  in  tbe  eonrt,  wliether  in  an  ordinary  or 
in  a  summary  or  discretionary  proceeding. 

The  discretion  of  a  judge  is  the  exercise  of 
an  arrogated  or  usurpeid  power*  before  any,  or 
where  no  sufficient  jurisdiction  as  a  court  has 
rested  in  him  at  all.  In  the  one  case,  the  dis- 
eretion  Is  legal  and  Judicial;  in  the  other 
illegal  and  arbitrary.  In  the  former,  a  judge 
is  in  the  regular  exercise  of  the  functions  of  a 
court  as  the  agent  and  representative  of  the 
law;  in  the  latter,  he  is  a  tyrant  and  a  law 
unto  himself. 

Piper  V.  Pearson,  2  Gray,  120;  Heard  v. 
Pierce,  8  Cosh.  338;  Com.  v.  Barry,  Hardin, 
243;  Harvie  v.  Cammack,  6  Dana,  243;  Rex.  v. 
Wilkes.  4  Burr,  2639;  Rex  v.  Young,  1  Burr, 
563;  Witmon  v.  Ely,  4  Serg.  &  R.  265;  Bouv. 
Die.  Discretion,  and  cases  cited;  L.  Code,  art 
3522,  No.  13;  2  Bouv.  Bac.  Abr.  p.  620,  and 
eases  cited ;  Steamboat  Co.  v.  Foster,  5  Ga.  204 ; 
3  BI.  Com.  ch.  22,  fi  327. 

4.  Any  proceeding  which  comprehends  within 
itself  what  is  technically  callea  a  charge,  and 
which  involves  a  determination  of  the  guilt  or 
innocence  of  a  party,  may  be  justly  regarded  as 
a  criminal  proceeding. 

A  proc>3eding  is  clearly  criminal  in  its  nature, 
which  occasions  any  deprivation  of  a  party's 
rights  for  official  misconduct  or  other  legal  of- 
fense. And  it  is  no  less  criminal  or  penal  in  its 
nature,  because  the  same  part^  may  be  further 
liable  for  the  same  act  which  works  the  for- 
feiture of  the  particular  right  or  office^  other 
punishment  provided  by  the  laws  of  the  land, 
or  may  have  already  been  convicted  and  pun- 
tsbed  therefor. 

In  re  Pitman,  1  Curt.  189;  Ex  parte  Brown, 
1  How.  (Miss.)  303;  State  t.  Holdii^,  1  Me- 
Gord,  379;  Anonymous,  2  Halst.  162;  Const,  of 
l£as8.  ch.  1.  I  2,  art.  8;  Const,  of  U.  S.  art.  1, 
i  3;  In  re  King,  8  Q.  B.  129;  Ex  parte  Broun- 
mD,  Cow.  829;  Stephens  v.  Hill,  10  M.  &  W.  28; 
Commings  v.  Missouri,  4  Wall.  320,  18  L.  ed. 
382;  James  Prescott's  Trial,  130;  John  Vinal's 
Trial,  reported  in  app.  to  Prescott's  Case,  216; 
King  V.  Southerton,  6  East,  127 ;  Smith's  Case, 
I  Brod.  &  B.  5^;  ftnith's  Case,  1  Yerg.  228. 

5.  But  at  common  law,  whether  a  proceeding 
be  criminal,  or  civil,  or  of  a  mixed  or  dual 
nature,  if  it  has  the  character  of  a  judicial  pro- 
eeeding,  some  form  of  legal  process  adapted  to 
the  particular  case  must  universally  be  insti- 
tuted or  laid  as  the  foundation  of  the  proceed- 
ing, notice  of  the  same  given,  and  the  opportu- 
nity presented  to  the  party  to  make  his  defense 
and  to  be  legally  and  regularly  tried  or  heard, 
ere  any  ju^^ment,  or  order  of  forfeiture  or 
deprivation  of  any  freehold  office  or  legal  right 
ean  lawfully  be  effected  or  inflicted  for  any  pur- 
pose by  any  tribunal  whatsoever;  and  if  m  any 
essential  particular  the  proceeding  is  irregular 
or  defective,  the  conviction  will  not  be  by  due 
process  of  law,  and  the  judgment  will  be  a 
nnllity. 

Bex  V.  Lediard,  Sayen,  6;  Queen  ▼.  Saddler's 
Co.  10  H.  of  L.  Cas.  404;  Queen  v.  Smith,  5  Q.  B. 
621;  In  re  Monckton,  1  Moo.  (P.  0.)  455; 
Bowerbank  v.  Bishop  of  Jamaica,  2  Moo.  (P. 
C.)  476;  Smith  v.  Justices  of  Sierra  Leone,  3 
Moo.  (P.  C.)  361;  Gahan  v.  Lafitte,  3  Moo. 
(P.  C.)  382;  Willis  y.  Gipps,  5  Moo.  (P.  C.) 
179;  Wildes  y.  Russell,  12  Jur.  (N.  S.)  645; 
Capel  V.  Child,  2  Crompt.  &  J.  558;  Bex  t. 
7  Wiu.. 


Gaskin,  8  T.  R.  209;  Howard  y.  Gosset,  10  Q. 
B.  381;  Bonaker  v.  Evans,  16  Q.  B,  162;  Ex 
parte  Ramshay,  18  Q.  B.  187;  Ex  parte  Kin- 
ning,  4  C.  B.  507 :  Gorham  v.  Luckett,  6  B.  Mon. 
146;  Murray  v.  Oliver,  3  B.  Mon.  1;  Greene  v. 
Briggs,  1  Curt.  325;  Bish.  Cr.  Pr.  §  1001; 
Broom,  Max.  3  Lond.  ed.  10;  Sevier's  Case, 
Peck  (Tenn.)  334;  Sheldon  v.  Newton,  3  Ohio 
St.  498;  McClure  v.  Tenn.  1  Yerg.  223;  Hol- 
lingsworth  v.  Duane,  Wall.  (C.  C.)  141;  Ex 
parte  Heyfron,  7  How.  (Miss.)  127;  Fletcher 
V.  Daingerfleld,  20  Cal.  427 ;  People  v.  Turner,  1 
Cal.  150;  Fisher's  Case,  6  Leigh,  619;  Dynes  v. 
Hoover,  20  How.  82,  15  L.  ed.  844;  James  Pres- 
cott's Trial,  1821,  p.  164;  Greenleaf's  Trial; 
Hunt's  Trial;  Copeland's  Trial. 

6.  Analysis  of  the  essential  and  fundamental 
elements  or  requisites  of  every  judicial  pro- 
ceeding affecting  any  right  to  "life,  liberty  or 
property,"  at  the  common  law,  and  necessary 
to  satisfy  the  requirements  of  Magna  Charta, 
or  the  principles  of  natural  justice: — 

There  must  be  some  form  of  original  process 
or  original  proceeding,  or  original  order  of 
court  filed  or  made  of  record  in  court,  as  the 
beginning  or  foundation,  and  as  the  first  ele- 
ment or  premise  on  which  to  support  the 
judgment  of  the  law. 

2  Bl.  Com.  book  3,  chaps.  18,  19;  Greene  y. 
Briggs,  1  Curt.  330;  Devane  v.  Calching,  2  How. 
(Miss.)  884;  Martin  v.  Marshal,  Hob.  63;  Per- 
kin  V.  Proctor,  2  Wils.  386;  Peter  v.  Stafford, 
Hob.  244;  Capel  v.  Child,  2  Crompt.  &  J.  577; 
Bonaker  v.  Evans,  16  Q.  B.  163;  Charlton'a 
Case,  2  Myl.  &  C.  323;  Seal  v.  Dossee,  9  Moo. 
(P.  C.)  411;  Ditcher  v.  Denison,  11  Moo.  (P. 
C.)  324;  Perrot  v.  Hele,  3  Wils.  58;  Middleton 
V.  Price,  1  Wils.  17. 

There  must  be  a  sufllcient  charge  or  allegation 
in  writing  annexed  to  or  forming  a  part  of  the^ 
original  process,  or  embodied  in  and  constitut- 
ing the  beginning  or  foundation  of  the  original 
judicial  proceeding,  as  in  the  case  of  petition, 
complaint,  articles  of  impeachment,  bills  of  in- 
dictment, proceedings  before  courts-martial,  in- 
formations, libels,  written  motions  and  affi- 
davits, or  those  which  must  be  filed  as  a  sepa- 
rate pleading  in  the  case. 

Greene  v.  Briggs,  1  Curt  325,  1  Bish.  Cr.  Pr.^ 
I  41 ;  Budcley  v.  Blackwell,  16  Ohio,  512;  Rex  v. 
Fuller,  1  Ld.  Raym.  509;  Rex  v.  Trelawney,  1 
T.  R.  222;  Commonwealth  v.  Phillips,  16  Pick. 
212;  2  Hawk  (P.  C.)  b.  2,  ch.  25,  §  30;  Rex  v. 
Middlehurst,  I  Burr.  399 ;  King  v.  Williams,  1 
Leach  (C.  C.)  534;  Hartman  v.  Com.  5  Pa. 
60;  Com.  v.  Donnell,  1  Allen,  594;  Rex  v. 
Richardson,  1  Burr.  518;  Clegg's  Case,  2  Burr. 
726;  Rex  v.  Holland,  5  T.  R.  607;  Williams  v. 
Bish.  of  Salisbury,  2  Moo.  (P.  C.)  N.  S.  376; 
Queen  v.  Owen,  15  Q.  B.  476;  King  v.  Shaw,  15^ 
Mod.  113;  King  v.  Home,  Cowp.  672;  Fisher  v. 
MoGirr,  1  Gray,  1;  Chapman's  Case,  11  Ohio, 
430;  3  Bl.  Com.  §  292;  4  Bl.  Com.  fi  287;  Reg. 
y.  Baynes,  Salk.  680;  Ex  parte  Ramshay,  18 
Q.  B.  187;  Bowerbank  v.  Bish.  of  Jamaica,  2 
Moo.  (P.  C.)  470;  Rex  v.  Chapman,  Sayers, 
203;  Queen  v.  Smith,  5  Q.  B.  621;  Willis  v. 
Gipps,  5  Moo.  (P.  C.)  379;  Cloete  v.  Queen,  8 
Moo.   (P.  C.)   484. 

There  must  be  legal  notice  of  the  charge  and 
the  opportunity  to  make  defense.  Kendall  y» 
U.  6.  12  Pet.  623;  Rex  v.  Univ.  of  Cambridge,  1 
Sir.  557;  Reg.  v.  Bail,  of  Ipswich,  2  baiK.  t^i 
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Rex  T.  LiTerpooI,  2  Burr.  734;  Rex  v.  Cam- 
bridge, 2  J  A.  Rayxn.  1348;  Ewer  v.  Coffin,  1 
Cusn.  27;  Queen  v.  Justices  of  Cambridgeshire, 
7  A.  &  E.  489;  Brown  t.  Webber,  6  Cusb.  564; 
Herrick  t.  Smith,  1  Gray,  50;  Woodward  v. 
Tremere,  6  Piek.  354;  Chaffee  v.  Hay  ward,  20 
How.  208,  16  L.  ed.  804;  Bowerbank  t.  Bish.  of 
Jamaica,  2  Moo.  (P.  C.)  470. 

7.  Some  form  of  original  process  adapted  to 
the  particular  proceeding  having  been  laid  with 
the  charge  or  allegations  made,  and  legal  notice 
to  the  party  given  or  appearance  entered,  and 
these  fundamental  and  essential  elements  of  a 
judicial  proceeding  appearing  prima  facie  to 
exist  in  what  is  denominated  ^'a  case"  upon  the 
docket,  there  arises  what  in  law  is  called  "juris- 
diction," or  the  lawful  power  to  hear  and  deter- 
mine the  particular  subject-matter  which  has 
been  referred  to  the  judgment  of  the  court, 
and  to  which  the  authority  of  the  court  is 
limited  in  pronouncing  the  judf^ment  of  the 
law;  provided,  always,  the  tribunal  be  one 
having  a  general  jurisdiction  over  the  subject- 
matter  which  is  contained  in  the  particular 
case  before  it. 

Sheldon  v.  Newton,  8  Ohio  St.  498;  U.  8.  v. 
Arredondo,  6  Pet.  709;  Queen  v.  Bethell,  6  Mod. 
17;  Hopkins  v.  Com.  3  Met.  462;  Kendall  v. 
U.  S.  12  Pet.  619;  Thomas  v.  Hudson,  14  M.  & 
W.  363;  Peter  v.  Stafford,  Hob.  244;  U.  S.  v. 
Clark,  1  Gall.  500;  Shriver  v.  Lynn,  2  How.  59; 
Mitchell  V.  Foster,  4  Perry  &  D.  154;  S.  C.  12 
A.  k  E.  472;  3  Bl.  Com.  §  25. 

8.  It  is  only  after  the  power  of  a  court  has 
been  started  into  action  by  some  proceeding  be- 
ing instituted  into  court  according  to  law,  that 
waiver  of  rights  by  a  party  to  a  cause  can  be 
made;  and  this  doctrine  of  waiver  is  limited  in 
its  application  to  a  party's  giving  up  some  right 
which  it  is  in  his  power  to  waive,  and  which 
it  is  legally  competent  for  a  court  to  accept,  and 
not  to  a  party's  conferring  on  a  court  juris- 
diction where  it  has  not  been  conferred  by  law. 
And  no  waiver  of  riprhts  in  a  criminal  proceed- 
ing will  be  presumed  against  a  party,  that  is 
not  expressly  shown  by  tne  record,  nor  is  it  pos- 
sible for  a  party  to  waive  any  right  in  the  pro- 
ceeding that  is  void  ab  initio. 

In  re  Ld.  Bish.  of  Natal,  3  Moo.  (P.  C.  N.  S.) 
115;  Beaudry  v.  The  Mayor  of  Montreal,  11 
Moo.  (P.  C.)  399;  Webster  v.  Commonwealth, 
5  Cush.  404;  Commonwealth  v.  Andrews,  3 
Mass.  132;  Steph.  PI.  Herd.  9th  ed.  139;  Gilli- 
land  V.  Sellers.  2  Ohio  St.  223;  Com.  v.  Mahar. 
16  Pick.  120:  McCall  v.  Peachy,  1  Call.  48;  Call 
V.  Mitchell,  39  Me.  465 ;  U.  8.  v.  Hodge,  6  How. 
279;  Dewhurst  v.  Coulthard,  3  Dall.  409: 
Crepps  v.  Durden  (Cowp.  640)  ;  1  Sm.  Lead. 
Cas.  848,  and  cases  cited;  Buckingham  v.  Mc- 
Lean, 13  How.  162;  Bell  v.  Railroad  Co.  4  Wall. 
598.  18  L.  ed.  338;  Shaw  v.  Spencer,  100  Mass. 
382. 

9.  At  common  law,  every  person  who  is  a 
party  to  any  judicial  proceeding,  has  a  rigfit  to 
be  tried  by  a  free,  impartial  and  independent 
judge ;  and  no  man  can  legally  be  a  judge  in  his 
own  cause  nor  act  in  the  double  capacity  of  ac- 
cuser and  judge. 

Day  V.  Savadge,  Hob.  87;  Calder  V;  Bull,  8 
Dall.  386;  Richardson  v.  Welcome,  6  Cush.  331; 
Cunningham  v.  Bucklin,  8  Cow.  183;  Pearce  v. 
At  wood,  13  Mass.  324;  Dimes  v.  Grand  June. 
Canal  Co.  3  H.  L.  Cas.  759;  Ranger  ¥.  Great 
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Western  R.  Co.  5  H.  L.  Cas.  72;  Wildes  t.  Ros 
sell,  12  Jur.  (N.  S.)  645;  2  Hawk.  (P.  C.)  72, 

1  6;  Anonymous.  1  Salk.  396;  Wright  v.  Crump, 

2  Ld.  Raym.  766;  London  v.  Wood,  12  Mod.  669; 
Bonhnm's  Case,  8  Co.  118,  A;  3  Bl.  Com.  fi  383; 
Rex  V.  Phillips,  4  Burr.  2090;  art.  19,  Bill  of 
Rights,  Const,  of  Mass.;  Samuel  Chase's  TriaL 
344,  345. 

10.  An  action  on«the  case  may  be  maintained 
at  common  law,  for  the  disturbance  of  a  party 
in  the  possession  and  enjoyment  of  an  office, 
franchise,  or  other  incorporeal  right. 

McMahon  t.  Leonard,  6  H.  of  L.  Cas.  970; 
Rogers  v.  Dutt,  13  Moo.  (P.  C.)  209;  Walker  v. 
Lamb,  Cro.  Car.  258;  Ferrer  v.  Johnson,  Cro. 
Eliz.  336;  Lee  v.  Drake,  2  ^Ik.  468;  Jones  ▼. 
Pugh,  2  Salk.  465;  Sutherland  v.  Murray,  cited 
in  1  T.  R.  538;  Hastings  v.  Pro.  Notary  of  Step- 
ney Court,  1  Sid.  410;  Crowder  v.  Oldficld,  6 
Mod.  19;  Strode  v.  Byrt,  4  Mod.  418;  Beau  v. 
Bloom,  3  Wils.  456;  Carrington  v.  Taylor,  11 
East,  571 ;  Thompson  v.  Gibson,  7  M.  &  W.  456; 
Peter  v.  Kendall,  6  B.  &  C.  703;  Townsend  v. 
Blewett,  5  How.  (Miss.)  503;  Wammack  v.  Hol- 
lowav,  2  Ala.  31;  Palmer  t.  Fiske,  2  Curt  14; 
People  v.  Turner,  1  Cal.  190;  Bruce  v.  Fox, 
1  Deina,  450;  Glenn  v.  Hodges,  9  Johns.  67. 

"Though  a  case  may  be  of  first  impression, 
if  it  shows  a  concurrence  of  loss  and  injury 
from  the  act  complained  of,  the  action  will  be 
maintainable."  Lynch  t.  Knight,  9  H.  of  L. 
Cas.  577. 

"If  th4  proceedings  are  void  against  an  at- 
torney, he  would  have  an  action  for  damages, 
if  interrupted  or  deprived  of  the  privileges  and 
emoluments  conferred  by  the  license.  People  v. 
Turner,  1  Cal.  190. 

It  is  no  objection  to  the  maintenance  of  the 
suit,  simply  because  it  involves  a  determina- 
tion of  a  party's  title  to  his  office. 

Allen  V.  McKeen,  1  Sumn.  317;  Avery  v. 
Tyringham,  3  Mass.  160;  Hearsev  v.  Pruyn,  7 
Johns.  179;  Arris  v.  Stukely,  2  Mod.  260;  Boy- 
ter  v.  Dodsworth,  6  T.  R.  681 ;  Drew  v.  Fletch- 
er, 1  Barn.  &  C.  283;  Capel  v.  Child,  2  Crompt. 
&  J.  558;  Wildes  v.  Russell,  12  Jur.  (N.  8.) 
645;  Lightly  v.  Clouston,  1  Taunt.  118. 

11.  In  an  action  against  the  judge  of  any 
court,  whether  of  record  or  otherwise,  for  an 
act  done  by  him  or  by  his  command,  the  ques- 
tion in  every  case  to  be  determined  is:  was  the 
act  done  a  judicial  act,  done  within  his  juris- 
diction? If  it  was  not,  he  can  claim  no  immu- 
nity or  exemption,  by  virtue  of  his  office,  from 
liability  as  a  trespasser:  "For  if  he  has  acted 
without  jurisdiction,  he  has  ceased  to  be  a 
judge." 

Houlden  v.  Smith,  14  Q.  B.  841;  Calder  v. 
Halket,  3  Moo.   (P.  C.)  28;  Taaffe  v.  Downes, 

3  Moo.  (P.  C.)  36;  Gahan  v.  Lafitte,  3  Moo. 
(f.  C.)  382;  Hill  v.  Bigge,  3  Moo.  (P.  C.)  465; 
Millar  v.  Hope,  2  Shaw,  App.  Cas.  H.  L.  125; 
Ferguson  v.  ICinnoull,  9  CI.  a  F.  286;  Dicas  t. 
Brougham,  6  Car.  k  P.  249;  Kinning  v.  Bu- 
chanan, 8  C.  B.  271;  Watson  v.  Bodell,  14  M. 
&  W.  70;  Beaurain  v.  Scott,  3  Camp.  388; 
Ackerley  v.  Parkinson,  3  M.  &  S.  411;  Mitchell 
V.  Foster,  4  Per.  k  Dav.  153;  Same  case,  12 
A.  k  E.  472;  Garnett  v.  Ferrand,  9  Dowl.  4 
Ry.  670;  Gosset  v.  Howard,  10  Q.  B.  411;  Van 
Sandau  v.  Tunier,  6  Q.  B.  773;  Sutton  v. 
Johnstone,  1  T.  R.  403;  Soutlierlnnd  v.  Murray, 
cited  in  1.  T.  R.  538;  Welch  v.  Nash,  8  East 
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402;  Burdett  ▼.  Abbot,  14  East,  1;  Mostyn  v. 
Fabrigas,  1  Cowp.  161;  Busheirs  Case,  1  Mod. 
119;  Hamond  v.  Howell,  2  Mod.  119;  Miller 
▼.  Seare,  2  W.  Bl.  1141;  Smith  v.  Bouchier,  2 
Str.  993;  Groenvelt  v.  Burwell,  1  Ld.  Raym. 
454;  Martin  t.  Marshall,  Hob.  63;  Perkin  v. 
Proctor,  2  Wils.  386;  Hoskins  v.  Matthews,  1 
LeT.  292;  Floyd  v.  Barker,  12  Co.  Rep.  23;  The 
Marshalsea  Case,  10  Co.  Rep.  76,  chap,  a;  2 
Inst.  427;  Piper  t.  Pearson,  2  Gray,  120;  Clark 
▼.  May,  2  Gray,  410;  Kelly  v.  Bemis,  4  Gray, 
83;  Noxon  v.  Hill,  2  Allen,  215;  Wise  v. 
Withers,  3  Cranch,  331;  Anderson  t.  Dunn,  6 
Wheat.  204;  Kendall  v.  Stokes,  3  How.  789; 
Mitchell  v.  Harmony,  13  How.  144;  Dynea  v. 
Hoover,  20  How.  65,  15  L.  ed.  838;  Yates  r. 
iM-naing,  5  Johns.  282;  Bigelow  v.  Steams,  19 
Johns.  39;  Cunningham  v.  Bucklin,  8  Cow.  178; 
Horton  v.  Auchm<x>dy,  7  Wend.  200;  Scovil  v. 
Geddings,  7  Ohio,  2  Pt.  211 ;  Greene  v.  Mumford, 
5  R.  I.  472;  Miller  v.  Grice,  2  Rich.  27;  Lining 
V.  Bentham,  2  Bay.  1;  Bevard  v.  Hoffman,  18 
Md.  479;  Revill  t.  Pettit,  3  Met.  Ky.  314;  Stat. 
of  Marlbridge,  52;  Henry  III.,  cited  in  2  C.'s 
Inst.  103. 

,    Messrs.  Charles  Allen  and  H.  L.  Dawes,  for 
defendant  in  error: 

1.  Both  the  admission  «and  removal  of  attor- 
neys are  judicial  acts.  This  doctrine  has  been 
settled  in  this  court,  and  is  no  longer  open  to 
delMite. 

Ex  parte  Secombe,  19  How.  9,  15  L.  ed.  565; 
Ex  parte  Garland,  4  Wall.  378,  18  L.  e^.  370; 
see,  also.  In  re  Cooper,  22  N.  Y.  85. 

2.  By  the  express  provision  of  the  general 
Statutes  of  ^^Msachusetts,  ch.  121,  §  34,  as 
well  as  by  the  rules  and  practice  of  all  common 
law  courts,  the  Superior  Court  has  jurisdiction 
to  determine  who  is  qualified  to  become  or  to 
continue  one  of  its  officers,  as  an  attorney  and 
counselor  of  the  court. 

3.  It  is  a  general  principle,  applicable  to  all 
magistrates,  even  to  those  of  an  inferi<»  juris- 
diction, that  they  are  not  liable  to  aa  action 
for  any  judicial  act  done  within  their  jurisdic- 
tion. 

In  reference  to  inferior  mag^istrates,  it  has 
been  said  that  they  are  onl^  protected  while 
they  act  within  their  jurisdiction. 

Pratt  y.  Gardner,  2  Cush.  63;  Chickering  t. 
Robinson,  8  Cush.  543;  Piper,  y.  Pierson,  2 
Gray,  120;  Clark  v.  May,  2  Gray,  411. 

But  in  reference  to  judges  of  courts  oLgeneral 
jurisdiction,  the  rule  is  not  thus  limited.  Such 
Judges  are  not  liable  to  actions  for  their  judicial 
acts,  whether  within  or  without  their  juris- 
diction. 

The  extent  of  a  judge's  jurisdiction  is  often 
the  very  question  which  he  is  Called  on  judi- 
eUUy  to  determine.  To  decide  upon  this  ques- 
tion is  as  much  a  judicial  decision  as  any 
<ither.  The  question  may  be  a  difficult  and 
doabtful  one;  yet  he  is  bound  to  decide,  and  to 
decide  according  to  his  judgment.  But  shall 
be  decide  in  fear  of  peril  of  a  lawsuit? 

It  is  inconsistent*  with  the  nature  and  true 
theory  of  the  judicial  functions,  that  an  action 
should  lie  against  a  superior  judge  for  any  judi- 
cial act,  even  though  in  excess  of  his  jurisdic- 

tkm. 

The  very  foundation  of  this  principle  is  to 
protect  judges  when  they  have  erred.    If  they 
hsTO  decided  rightly,  they  need  no  protection;  I 
7  WaUi.  U.  S.  Book  19. 


for  the  correctness  of  their  decision  will  vindi- 
cate them.  But  since  men's  judgments  are  falli- 
ble, it  is  important  and  indispensable  that  judi- 
cial decisions  shall  be  as  independent  and  im- 
partial as  the  lot  of  humanity  will  permit. 
This  is  the  one  thing  in  the  administration  oi 
iustice  that  we  cannot  possibly  spare.  We  must 
have  impartiality.  Even  an  impartial  ju^ge 
will  sometimes  err.  But  a  partial  judge  must 
often  err.  To  secure  the  maximum  of  impar- 
tiality, a  judge  must  be  protected  from  per- 
sonal responsibility  for  his  errors,  if  ho  hap- 
pens to  make  any.  It  would  be  absurd  to  say 
that  he  should  receive  the  protection  of  the  law 
-only  in  those  cases  where  no  protection  is  re- 
quired.   Taaffe  v.  Downes,  3  Moo.  (P.  C.)  54. 

This  protection  is  for  the  sake  of  the  public. 
It  is  in  order  to  secure  a  calm,  steady,  inde- 
pendent, vigorous  administration  of  justice  and 
the  laws.  A  judge  should  be  enabled  and 
ready  to  act  with  promptitude  and  with  vigor, 
pro  salute  republics.    4  Inst.  71;  11  Coke,  98. 

Accordingly,  for  more  than  five  hundred  years, 
by  a  uniform  series  of  decisions,  judges  have 
been  held  exempt  from  personal  responsibility 
for  their  judicial  words  and  acts. 

A.  D.  1354,  Book  of  Assizes,  27  Edw.  HI.  pi. 
18;  A.  D.  1431,  1  Eol.  Abr.  92;  9  Henry  VI.  60 
B;  A.  D.  1561,  Gwinne  v.  Poole,  Lutw.  387  in 
argument;  A.  D..  1589,  Green  v.  Hundred  of 
Buccle-churches,  1  Leon,  323  in  argument;  A.  P. 
1608,  Floyd  and  Barker's  Case,  12  Co.  23;  A.  D. 
1616;  B&zg's  Case,  11  Coke,  03  b;  A.  D.  1621, 
Aire  v.  S^gwicke,  2  RoUe,  199;  A.  D.  1633, 
Metcalfe  v.  Hodgson,  Hut.  120;  Bushell's  Case,  1 
Mod.  119;  Hamond  v.  Howell,  1  Mod.  184,  2 
Mod.  218;  Groenvelt  v.  Burwell,  1  Ld.  Raym. 
454,  1  Salk.  200;  Anon.  1  Salk.  201;  Mostyn  v. 
Fabrigas,  1  Cowp.  172  (by  Mansfield) ;  New- 
castle V.  Clark,  8  Taunt.  632;  Gamett  v.  Fer- 
rand,  6  B.  ft  C.  611;  Millar  v.  Hope,  2  Shaw's 
App.  Cas.  125;  Kemp  v.  Neville,  7  Jur.  (N.  S.) 
913;  Scott  v.  Stansfield,  L.  R.  3  Exch.  220; 
Brodie  v.  Rutledge,  2  Bay  (S.  C.)  69;  Phelps  v. 
Sill,  1  Day,  315;  Yates  v.  Lansing,  5  Johns.  283; 
S.  C.  9  Johns.  395;  Cunningham  v.  Bucklin,  8 
Cow.  178;  Weaver  v.  Devendorf,  8  Den.  117; 
Bumham  v.  Stevens,  33  N.  H.  247;  Kelley  ^. 
Dresser,  11  Allen,  31. 

4.  The  present  case  does  not*require  the  ap- 
plication of  so  broad  a  doctrine  as  that  above 
contended  for.  Here  the  subject-matter  and 
the  plaintiff  were  both  within  the  jurisdiction 
of  the  court  This  case  presents,  at  the  most 
only  the  duestion  whether  a  superior  judge  can 
be  sued  for  proceeding  irregularly  or  inverse- 
ordine,  in  a  matter  where  he  has  full  jurisdic- 
tion. The  subject-matter  was  the  removal  of  an 
attorney  ircm.  the  bar  for  gross  misconduct. 
The  person  was  an  attorney  of  the  court.  These 
were  both  within  the  complete  jurisdiction  of 
the  superior  court.  The  only  question  is, 
whether  Mr.  Justice  Brigham  should  have  re- 
quired some  different  form  of  complaint,  some 
writing  different  from  the  charge  which  was 
contained  In  the  letter  of  Leighton  to  Captain 
Green,  soine  more  formal  written  oharge  or 
accusation  against  the  plaintiff. 

Waiving,  for  the  moment,  the  consideration 
of  the  question  whether,  under  the  rules  of  laWj. 
the  defendant  should  have  insisted  upon  some 
different  form  of  complaint,  it  is  obvious 
that  this  question  was  one  calling  for  m  judicial 
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determination  by  him.  It  was  for  him  to  decide 
judicially  what  form  of  proceeding  would  be 
correct ;  and  this  court  is  now  asked  to  say  judi- 
cially that  he  decided  wrongly.  Even  if  it  were 
conceded  that  Mr.  Justice  Brigham's  decision 
was  wrong  (which  is  by  no  means  conceded), 
that  would  not  advance  the  argument,  for  his 
decision  was  a  judicial  one,  in  respect  to  a 
subject-matter  and  a  person  within  nis  juris- 
diction. 

This  question  does  not  depend  iipon  reason- 
ing alone.  The  case  of  Ackerley  v.  Parkinson,  3 
M.  &  S.  411,  is  precisely  in  point.  It  was  there 
held  that  no  action  would  lie  against  the  Vicar- 
General  of  the  Bishop,  for  excommunicating  the 
plaintiff,  with  the  greater  excommunication  for 
contumacy,  in  not  taking  upon  himself  the  ad- 
ministration of  an  intestate's  effects,  to  whom 
the  plaintiff  was  next  of  kin,  and  with  whose 
goods  he  had  intermeddled,  although  the  cita- 
tion to  the  plaintiff  was  void  and  had  been  so 
adjudged ;  because  the  Vicar-General  had  juris- 
diction over  the  subject-matter,  and  there  was  no 
malice.  The  citation  being  void,  the  plaintiff 
was  not  legally  before  the  court,  and  the  pro- 
ceedings were  reversed  on  that  ground.  But  it 
was  held  with  great  force  of  reasoning  by  Lord 
Ellenborough,  and  Bailey,  J.,  that  as  the  sub- 
ject-matter was  within  the  jurisdiction  of  the 
Vicar-General  he  could  not  be  held  liable  in 
damages,  because  he  had  proceeded  erroneously 
or  inverso  ordine.  Assume,  for  the  moment, 
that  Mr.  Justice  Brigham  was  wrong  in  his 
decision,  and  Ackerley  v.  Parkinson  is  on  all 
fours  with  the  present  case.  "No  authority," 
said  Lord  Ellenborough,  "has  been  cited  to 
show  that  the  judge  would  be  liable  to  an  action 
where  he  has  jurisdiction,  but  he  has  proceeded 
erroneously,  or,  as  it  is  termed,  inverao  ordine." 
Bailey,  J.,  said:  "If,  then,  the  ecclesiastical 
judge  had  jurisdiction,  on  what  foundation  does 
this  action  stand?  There  is  no  other  founda- 
tion than  this:  that  the  ecclesiastical  judpe  who 
had  jurisdiction  has  not  framed  his  citation 
in  the  foim  in  which  it  ought  to  be,  or  that  he 
has  pronounced,  excommunication  sooner  than 
he  ought,  or  that  he  has  adopted  a  proceeding 
which  the  course  and  practice  of  the  ecclesias- 
tical courts  do  ^ot  warrant.  But  that  is  noth- 
ing more  than  error  in  the  exercise  of  the  judi- 
cial functions  with  which  he  is  invested." 

See,  also,  to  the  same  effect,  The  Marshalsea, 
10  Co.  68  b;  Gwinne  v.  Poole,  Lutw.  387;  Low- 
ther  V.  Radnor,  8  East,  113;  Truscott  v.  Car- 
penter, Ld.  Raym.  229;   Yates  v.  Lansing,  5 

Johns.  289. 

5.  A  judicial  interpretation  by  the  highest 
eourt  in  the  State,  of  its  own  constitution  not 
called  in  question  by  its  own  tribunal,  and  no 
other  decision  tending  in  any  manner  to  shake 
it,  is  conclusive  in  this  court. 

Bank  of  Hamilton  v.  Dudley,  2  Pet.  492; 
Prov.  Sav.  Inst.  v.  Commonwealth,  6  WalJ.  611, 
18  L.  ed.  908. 

The  eorrectness  of  the  proceedings  of  Mr. 
Justice  Brigham  has  been  in  all  respects  con- 
firmed, after  a  full  and  exhaustive  discussion 
by  the  Supremo  Judicial  Court  of  Massachu- 
setts. 

Kandall,  Petitioner,  11  Allen,  479. 

6.  Finally,  if  this  court  will  inquire  into  the 
eorrectness  of  the  proceedings  of  Mr.  Justice 
ago 


Brigham,  after  the  decision  of  the  Supreme 
Judicial  Court  of  Massachusetts  thereon,  it  is 
apparent  that  those  proceedings  were  in  ail 
respects  correct.  The  forgoing  positions  have 
not  been  taken  through  any  lack  of  confidence 
in  this  final  position.  There  was  a  written  com- 
plaint made  by  the  person  who  was  aggrieved 
by  the  conduct  of  tne  plaintiff,  addressed  to 
his  superior  officer,  and  by  that  officer  trans- 
mitted to  the  grand  jury,  and  by  the  grand 
jury  presented  through  the  appropriate  officer 
to  the  court.  There  was  a  charge  in  writing, 
which  involved  and  included  the  substantial 
misconduct  of  the  plaintiff.  The  existence  of 
this  written  charge  and  complaint  appears  upon 
the  record.  No  further  charge  or  complaint  was 
necessary.  Indeed,  no  complaint  or  charge 
whatever  in  writing  was  necessary.  This  whole 
subject  is  discussed  and  put  upon  a  satisfactory 
foundation  by  Bigelow,  Ch.  J.,  in  11  Allen, 
478-480. 

The  plaintiff  was  notified,  had  full  opportun- 
ity to  be  heard,  and  was  fully  heard.  The 
charges  against  him  were  satisfactorily  estab- 
lished, and  showed  a  degree  of  misconduct 
which  rendered  his  removal  from  the  bar  an 
imperative  duty.  There  is  no  more  indulgent 
tribunal  anywhere,  to«judge  of  the  alleged  mis- 
conduct of  a  young  member  of  the  Bar,  than 
the  Bench  and  Bar  of  Massachusetts.  Thi» 
defendant  has  but  done  his  duty.  He  has 
acted  according  to  his  judgment;  uprightly^ 
discreetly.  This  cause  concerns  the  people  of 
Massachusetts  as  much  as  this  defendant.  The 
question  involed  is  no  less  than  this:  whether 
the  people  of  Massachusetts  shall  be  secure  in 
their  possession  and  enjoyment  of  a  learned, 
upright,  independent  and  resolute  judiciary. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  plaintiff,  who 
was  formerly  an  attorney  and  counselor  at  law 
in  Massachusetts,  ^against  the  defendant,  ['534 
who  was  one  of  the  Justices  of  the  Superior 
Court  of  that  State,  for  an  alleged  wrongful 
removal  by  him,  of  the  plaintiff  from  the 
Bar.  The  declaration  charges  the  removal 
to  have  been  made  without  lawful  authority, 
and  wantonly,  arbitrarily  and  oppressively. 
Upon  the  evidence  produced,  the  court  in* 
structed  the  jury  that  the  action  could  not 
be  maintained,  and  that  their  verdict  should  be- 
for  the  defendant.  Such  verdict  was,  accord- 
ingly,  rendered. 

The  substantial  facts,  as  established  by  tho 
evidence  produced  by  the  plaintiff  and  by  the 
records  of  the  state  court,  introduced  by  con- 
sent, upon  which  the  removal  was  made,  may^ 
be  briefly  stated. 

In  August,  1864,  one  Michael  Leighton  waa 
arrested  upon  a  charge  of  larceny,  and  confined 
in  jail  in  Boston,  to  await  the  action  of  the 
grand  jury  in  the  Superior  Court,  upon  his  fail- 
ure to  give  recognizance  with  sureties  in  $400 
required  for  his  appearance.  While  thus  con- 
fined, he  retained  the  plaintiff  as  his  attorney,, 
to  whom  he  expressed  a  willingness  to  enlist 
in  the  Army  or  Navy  of  the  United  States,  if 
the  prosecution  could  be  discontinued.  The 
plaintiff  thereupon  proposed  to  the  District 
Attorney  to  dispose  of  the  prosecution  in  thia 
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way.  That  officer  declined  to  accede  to  the 
proposition  at  that  time,  but  encouraged  the 
plaintiff  to  expect  that  he  would  not  object  to 
such  an  arrangement  in  court,  if  the  presiding 
judge  approved  of  it,  when  the  indictment  was 
presented.  The  plaintiff  and  his  father,  with- 
out any  further  arrangement  with  the  District 
Attorney,  thereupon  became  sureties  for  Leigh- 
ion,  who,  upon  his  release,  proceeded  to  the  of- 
fice of  the  plaintiff,  and  there  signed  with  his 
mark,  he  not  being  able  to  write,  an  agreement 
to  enlist  as  a  substitute,  for  one  Brown,  of 
Lowell,  for  $400,  which  sum  was  to  be  retained 
by  the  plaintiff,  without  any  subsequent  claim 
upon  him,  as  indemnity  for  his  becoming  sure- 
ty of  the  recognizance,  and  also  to^  pay  the 
plaintiff  $400  for  furnishing  bail.  Leighton 
subsequently  enlisted  in  the  naval  service,  as  a 
substitute  for  Brown,  who  paid  the  plaintiff  for 
the  enlistment  $830.  Of  this  sum  the  plaintiff 
gave  Leighton,  when  the  latter  went  on  board 
the  vessel  to  which  he  was  assigned,  the  sum  of 
$10.  Subsequently  he  paid  $100  to  Leighton's 
order.  The  Imlanoe  he  retained. 
5*5*]  *Some  weeks  afterwards,  Leighton  wrote 
a'  leUer  to  the  captain  of  his  vessel,  stating  that 
he  was  promised  $400  for  his  enlistment  by  his 
lawyer,  the  plaintiff;  that  he  had  only  received 
$10;  and  that,  when  he  applied  to  the  plaintiff 
for  settlement,  evasive  answers  were  all  he  ob- 
tained. He  referred  in  the  letter  to  the  fact 
that  he  had  a  wife  and  two  children  dependent 
upon  him  for  support,  and  he  appealed  to  the 
captain  to  see  that  justice  was  done  him.  This 
letter  was  shown  to  the  plaintiff,  who  replied 
that  he  had  paid  Leighton  all  he  had  agreed  to 
and  should  not  pay  him  another  cent.  The 
wife  of  Leighton  also  applied  to  the  plaintiff 
for  a  portion  of  the  bounty  of- her  husband  in 
his  hands,  stating  that  the  destitution  of  her- 
self and  children  was  such  that  she  should  be 
obliged  to  give  them  up  to  the  city;  to  whom 
he  replied  by  advising  her  to  do  so,  and  gave 
her  nothing. 

The  captain  then  sent  the  letter  to  the  grand 
jury  of  the  county,  at  the  time  sitting  upon 
Leighton's  case.  The  jury,  of  course,  could  not 
act  upon  the  letter,  and  its  foreman  requested 
the  prosecuting  officer  to  bring  it  before  the 
eourt.  This  was  accordingly  done,  the  defend- 
ant being,  at  the  time,  the  presiding  justice. 
The  plaintiff  was  thereupon  sent  for,  and  in 
open  court,  his  attention  was  called  to  the  let- 
ter, and  he  was  notified  that  on  the  following 
Wednesday,  then  five  days  distant,  his  profes- 
sional conduct  and  stafiding  at  the  Bar  would 
be  considered.  At  the  time  designated  he  ap- 
peared and  showed  that  since  his  citation  he 
had  paid  Leighton  the  balance  of  the  $400 
which  Leighton  claimed  he  was  entitled  to  re- 
ceive. This  riffht  of  Leighton  was  never  ad- 
mitted until  after  the  attention  of  the  court 
had  been  directed  to  the  matter. 

The  court — being  of  opinion  that  the  plaintiff 
took  advantage  of  the  situation  of  leighton, 
and  obtained  from  him  an  agreement  which, 
under  the  circumstances,  was  unconscionable 
and  extortionate,  and  therefore,  grossly  unpro- 
feaaional;  that  he  had  induced  leighton  to  en- 
list by  making  him  believe  that  his  release 
from  the  prosecution  would  be  accomplished 
536*]  *by  his  enlistment,  and  that  the  money 
obtained  by  the  enlistment  subsequently  paid 
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to  Leighton  was  paid  only  in  consequence  of  the 
inquiry  instituted  into  the  professional  conduct 
of  the  plaintiff,  he  having  previously  denied 
that  he  was  boun'd  to  pay  anything — found  that 
he  had  violated  his  oath  of  office  as  an  attorney 
at  law,  and  was  guilty  of  malpractice  and 
gross  misconduct  in  his  office  and,  consequent- 
ly, ordered  that  he  be  removed  from  his  office 
as  an  attorney  at  law  within  the  Common- 
wealth  of  Massachusetts. 

The  objection  taken  to  these  proceedings  is, 
that  there  was  no  formal  complaint  made 
against  the  plaintiff,  with  specifications,  of 
charges,  and  that  tuere  was  no  formal  citation 
issued  to  him,  to  appear  and  answer  any 
charges.  The  plaintiff  insists  that,  without 
such  complaint  and  citation,  the  order  for  his 
removal  was  a  mere  usurpation,  without  au- 
thority, and  void. 

The  Superior  Court  of  Massachusetts  is  a 
court  of  general  jurisdiction,  and  is  empowered 
by  statute  to  admit  attorneys  and  counselors 
to  practice  in  the  courts  of  the  State,  upon 
eviaence  of  their  possessing  good  moral  char- 
acter, and  of  having  devoted  a  prescribed  num- 
ber of  years  to  the  study  of  the  law,  in  the 
office  of  some  attorney  in  the  State,  and  to  re- 
move them,  "for  any  deceit,  malpractice,  or 
other  gross  misconduct." 

Both  the  admission  and  the  removal  of  at- 
torneys are  judicial  acts.  It  has  been  so  de- 
cided in  repeated  instances.  It  was  declarei 
in  Ex  parte  Secombe,  10  How.  9,  15  L.  ed.  565, 
and  was  affirmed  in  Ex  parte  Garland,  4  Wall. 
378,  18  L.  ed.  370. 

Now,  it  is  a  general  principle,  applicable  to 
all  judicial  officers,  that  they  are  not  liable  to 
a  civil  action  for  any  judicial  act  done  within 
their  jurisdiction.  In  reference  to  judges  of 
limited  and  inferior  authority,  it  has  been  held 
•that  they  are  protected  only  when  they  [•536 
act  within  their  jurisdiction.  If  this  be  the 
case  with  respect  to  them,  no  such  limitation 
exists  with  respect  to  judges  of  superior  or 
general  authority.  They  are  not  liable  to  civil 
action  for  their  judicial  acts,  even  when  such 
acts  are  in  excess  of  their  jurisdiction,  unless 
perhaps  where  the  acts,  in  excess  of  jurisdiction, 
are  done  maliciously  or  corruptly.  This  doc- 
trine is  as  old  as  the  law,  and  its  maintenanoe 
is  essential  to  the  impartial  administration  of 
justice.  Any  other  doctrine  would  necessarily 
lead  to  the  degradation  of  the  judicial  author- 
ity and  the  destruction  of  its  usefulness.  Un- 
less judges,  in  administering  justioe,  are  un- 
influenc^  by  considerations  personal  to  them- 
selves, they  can  afford  little  protection  to  the 
citizen  in  his  person  or  property.  And  unin- 
fluenced by  such  considerations,  they  cannot  he 
if,  whenever  they  err  in  judgment  as  to  their 
jurdisdiction  upon  the  nature  and  extent  of 
which  they  are  constanfly  required  to  pass, 
they  may  be  subjected  to  prosecution  at  the  in- 
stance of  every  party  imagining  himself  ag- 
grieved, and  be  called  upon  in  a  civil  action  in 
another  tribunal,  and  perhaps  before  an  inferior 
judge,  to  vindicate  their  acts. 

This  exemption  from  civil  action  is  for  the 
sake  of  the  public,  and  not  merely  for  the  pro- 
tection of  the  judge.  And  it  has  been  main- 
tained by  a  uniform  course  of  decisions  in  Eng- 
land for  centuries,  and  in  this  oountiy  ever 
since  its  settlement. 
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In  England,  the  superior  judges  are  the  dele- 
gates of  the  King.  Through  them  he  adminis- 
ters justice,  and  to  him  alone  are  they  account- 
able for  the  performance  of  the  trust.  And  it 
was  said  as  long  ago  as  1G08,  as  reported  by 
Lord  Coke  in  Floyd  w.  Barker's  Case,  12  Coke, 
25,  that  insomuch  as  the  judges  of  the  realm 
have  the  administration  of  justice,  under  the 
King,  to  all  his  subjects,  they  ought  not  to  be 
called  in  question  for  any  judicial  proceedings 
by  them,  except  before  the  King  himself,  "for 
this  would  tend  to  the  scandal  and  subversion 
of  all  justice;  and  those  who  are  most  sincere 
would  not  be  free  from  continual  calumnia- 
tions." 

537*]  *IJi  the  United  States,  judicial  power  is 
vested  exclusively  in  the  courts.  The  judges  ad- 
minister justice  therein  for  the  people,  and  are 
responsible  to  the  people  alone  for  the  manner 
in  which  they  perform  their  duties.  If  faith- 
less, if  corrupt,  if  dishonest,  if  partial,  if  op- 
pressive or  arbitrary,  they  may  be  called  to  ac- 
count by  impeachment,  and  removed  from  of- 
fice. In  some  States,  and  Massachusetts  is  one 
of  them,  they  may  be  removed  upon  the  address 
•of  both  houses  of  the  Legislature.  But  respon- 
sible they  are  not,  to  private  parties  in  civil  ac- 
tions for  their  judicial  acts,  however  injurious 
may  be  those  acts,  and  however  much  they  may 
deserve  condemnation,  unless  perhaps  where  the 
acts  are  palpably  in  excess  of  the  jurisdiction 
of  the  judges,  and  are  done  maliciously  or  cor- 
ruptly. 

In  Taaflfe  v.  Downes,  note,  3  Moore  P.  0. 
Rep.  41,  this  subject  was  most  elaborately  *nd 
learnedly  considered,  and  all  the  English  au- 
thorities commented  upon,  by  the  Court  of  Com- 
mon Ple&j  of  Ireland,  in  1813.  The  defendant 
was  Chief  Justice  of  the  King's  Bench  in  Ire- 
land, and  had  issued  a  warrant  at  chambers 
for  the  arrest  of  the  plaintiff  for  a  breach  of 
the  peace.  The  plaintiff  was  accordingly  ar- 
rested and  held  to  baid;  and  he  afterwards 
brought  an  action  against  the  Chief  Justice  for 
assault  and  false  imprisonment.  It  was  urged, 
in  armiment,  that  it  was  not  lawful  or  defens- 
ible for  a  judge,  without  any  offense  commit- 
ted, or  charge  made  upon  oath  of  crime,  or 
suspicion  of  crime  committed,  to  imprison  a 
subject,  but  it  was  held  that  the  action  would 
not  lie  against  the  judge  for  acts  judicially 
done  by  him.  "Liability/*  said  Mr.  Justice 
Mayne,  one  of  the  justices  of  the  court,  "to 
every  man's  action,  for  every  judicial  act  a 
judge  is  called  upon  to  do,  is  the  degradation 
of  the  judge,  and  cannot  be  the  object  of  any 
true  patriot  or  honest  subject.  It  is  to  render 
the  judges  slaves  in  every  court  that  Iiolds 
plea,  to  every  sheriff,  juror,  attorney  and  plain- 
tiff. If  you  once  break  down  the  barrier  of 
their  dignity,  and  subject  them  to  an  action, 
you  let  in  upon  the  judicial  authority  a  wide, 
538*]  wasting  and  harassing  ^persecution,  and 
establish  its  weakness  in  a  degrading  responsi- 
bility.'* And  the  Justice  observed  that  no  ac- 
tion of  the  kind  was  ever  sustained,  and  save 
one  in  London  and  one  in  Ireland,  none  was 
ever  attempted.  The  one  mentioned  as  arising 
in  Ireland  was  not  against  any  judges,  but 
against  tlie  Governor  of  the  country,  and  may 
perhaps  be  subject  to  other  considerations.  In 
the  case  in  Ix)ndon  (Hamond  v.  Howell,  1 
Mod.  184;  2  Mod.  218),  the  action  was  against 
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the  recorder,  who,  as  one  of  the  judges  of  oyer 
and  terminer,  had  fined  and  imprisoned  a  petit 
jury  for  rendering  a  verdict  against  the  direc- 
tion of  the  court  and  the  evidence.  This  act 
was  declared  illegal  by  the  Court  of  Common 
Pleas,  in  discussing  the  case  on  habeas  corpus. 
Busheirs  Case,  Vaughn,  135.  Upon  that  deci- 
sion the  action  was  brought  by  one  of  the  jur- 
ors, but  the  court  held  that  the  action  would 
not  lie,  and  were  of  opinion  "that  the  bringing 
of  the  action  was  a  greater  offense  taan  the 
fining  of  the  plaintiff,  and  committing  of  him 
for  nonpayment;  and  that  it  was  a  bold  at- 
tempt, both  against  the  government  and  jus- 
tice in  general." 

Mr.  Justice  Fox,  in  the  case  of  Taaffe  t, 
Downes,  conceded  that  the  act  of  the  Chief  Jus- 
tice was  illegal,  but  held  that  he  was  not  re- 
sponsible in  the  action,  and  observed  that,  with- 
out the  existence  of  the  principle  that  a  judge 
administering  justice  shall  not  be  liable  for 
acts  judicially  done,  by  action  or  prosecution, 
it  was  utterly  impossible  that  there  should  be 
such  a  dispensation  of  justice  as  would  have  the 
effect  of  protecting  the  lives  or  property  of  the 
subject.  "There  is  something,"  he  said,  "so 
monstrous  in  the  contrary  doctrine,  that  it 
would  poison  the  very  source  of  justice,  and 
introduce  a  system  of  servility  utterly  inconsis- 
tent with  the  constitutional  independence  of  the 
judges,  an  independence  which  it  has  been  the 
work  of  ages  to  establish,  and  would  be  utterly 
inconsistent  with  the  preservation  of  the  righta 
and  liberties  of  the  subject." 

The  same  subject  was  considered  very  elabo- 
rately in  the  case  of  Yates  v.  Lansing,  5  Johns. 
282  (9  Johns.  395),  in  the  Supreme  Court,  and 
in  the  *Court  of  Errors  of  New  York.     r*539 
Lansing  was  Chancellor  of  the  State,  and  had 
committed  Yates,  one  of  the  officers  in  chancery, 
for  malpractice  and  contempt.    A  judge  of  the 
Supreme  Court  discharged  him,  and  thereupon 
the  Chancellor  ordered  him  to  be  recommitted. 
He  then  brought  an  action  to  recover  a  statute 
penalty  for  the  recomnutment.     It  was   held 
that  the  action  would  not  lie,  Mr.  Chief  Jus- 
tice Kent  observing  that  the  Chancellor  may 
have  erred  in  judgment  in  calling  an   act   a 
contempt  which  did  not  amount  to  one,  and  in 
regarding  a  discharge  as  null  when  it  was  bind- 
ing;  and  that  the  Supreme  Court  may   have 
erred  in  the  same  way,  but  still  it  was  but  an 
error  of  judgment,  for  which  neither  the  Chan- 
cellor nor  the  judges  were  or  could  be  respon- 
sible in  a  civil  action,  and  that  such  responsi- 
bility would  be  an  anomaly  in  jurisprudence. 
"Whenever,"  said  the  learned  Chief  Justice,  "we 
subject  the  established  courts  of  the  land  to  the 
degradation  of  private  prosecution,  we  subdue 
their  independence  and  destroy  their  authority. 
Instead  of  being  venerable  before  the   public* 
they  become  contemptible." 

The  Superior  Court  of  Massachusetts,  as  we 
have  already  stated,  is  a  court  of  general  juris- 
diction, and  is  clothed  by  statute  with  author- 
ity to  admit  and  to  remove  attorneys  at  law. 
The  order  removing  the  plaintiff  was  made  by 
the  court,  and  not  by  the  judge  in  chambers. 
The  inquiry  into  his  conduct  was  before  the 
court,  and  before  it  he  was  notified  to  appear. 
His  claim  is  that  the  courts  never  acquired 
jurisdiction  to  act  in  his  case,  because  there 
was  not  a  formal  accusation  made  against  bim, 
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or  ttaUment  of  grounds  of  eomplaint,  and  for- 
mal citation  issued  to  him  to  answer  them.  If 
this  were  so,  Iiis  case  would  not  be  advanced. 
Under  the  authorities  cited,  he  could  not  seek 
redress  in  that  event  by  an  action  against  the 
judge  of  the  court,  there  being  uo  pretense  or 
shadow  of  ground  that  he  acted  maliciously  or 
eorruptly.  But  the  claim  of  the  plainti/T  is  not 
correct.  The  information  imparted  by  the  let- 
ter was  sufficient  to  put  in  motion  the  author- 
ity of  the  court,  and  the  notice  to  the  plaintiff 
was  sufficient  to  bring  him  before  it  to  explain 
540*]  the  ^transaction  to  which  the  letter  re- 
ferrtd.  The  informality  of  the  notice,  or  of  the 
complaint  by  the  letter,  did  not  touch  the  ques- 
tion ot  jurisdiction.  The  plaintiff  understood 
from  them  the  nature  of  the  charge  against 
him;  and  it  is  not  pretended  that  the  investiga- 
tion which  followed  was  not  conducted  with 
entire  fairness.  He  was  afforded  ample  oppor- 
'tonity  to  explain  the  transaction  and  vindicate 
his  conduct.  He  introduced  testimony  upon 
the  matter,  and  was  sworn  himself. 

It  is  not  necessary  that  proceedings  against 
attorneys  for  malpractice,  or  any  unprofession- 
al conduct,  should  be  founded  upon  formal  al- 
legations against  them.  Such  proceedings  are 
often  instituted  upon  information  developed  in 
the  progress  of  a  cause;  or  from  what  the  court 
kams  of  the  conduct  of  the  attorney  from  his 
own  obsen-ation.  Sometimes  they  are  moved  by 
third  parties  upon  affidavit;  and  sometimes 
they  are  taken  by  the  court  upon  its  own  mo- 
tion. All  that  is  requisite  to  their  validity  is 
that,  when  not  taken  for  matters  occurring  in 
open  court,  in  the  presence  of  the  judges,  notice 
ihould  be  given  to  the  attorney,  of  the  charges 
made,  and  opportunity  afforded  him  for  explan- 
ation and  defense.  The  manner  in  which  the 
proceeding  shall  be  conducted,  so  that  it  be 
irithout  oppression  or  unfairness,  is  a  matter 
of  judicial  reflation. 

The  authonty  of  the  court  over  its  attorneys 
and  counselors  is  of  the  highest  importance. 
They  constitute  a  profession  essential  to  society. 
Hieir  aid  is  required,  not  merely  to  represent 
fuitors  before  the  courts,  but  in  the  more  diffi- 
cult transactions  of  private  life.  The  highest 
Interests  are  placed  in  their  hands  and  confid- 
ed to  t4ieir  management.  The  confidence  which 
they  receive  and  the  responsibilities  which  they 
are  obliged  to  assume,  demand  not  only  ability 
of  a  higher  order,  but  the  strictest  integrity. 
The  authority  which  the  courts  hold  over  them, 
and  the  qualifications  required  for  their  ad- 
fliission,  are  intended  to  secure  those  qualities. 

The  position — ^that  the  plaintiff  has  been  il- 
kgally  deprived  of  rights  which  he  held  under 
541*]  the  Constitution  of  Massachusetts,  *  which 
declares  that  ''no  subject  shall  be  held  to  an- 
swer for  any  crime  or  offense  until  the  same  is 
fully  and  plainly,  substantially  and  formally, 
described  to  him;''  nor  be  "despoiled  or  de- 
prived of  his  property,  immunities  or  privileges, 
put  out  of  the  protection  of  the  law,  exiled  or 
deprived  of  his  life,  liberty  or  estate,  but  by 
the  judgment  of  his  peers,  or  the  law  of  the 
land"  (Dec.  of  Rights,  art.  12) — is  answered 
br  the  construction  which  the  Supreme  Court  of 
that  State  has  given  to  these  provisions.  It 
has  held  that  the  proceeding  taken  for  the  re- 
noral  of  the  plaintiff  could  not,  in  any  just 
asd  proper  sense,  be  deemed  a  criminal  proceed- 
7  Wall. 


ure,  in  which  a  party  has  a  right  to  a  full,  for- 
mal and  substantial  description  of  the  offense 
charged;  and  that  it  was  not  essential  to  the 
validity  of  the  order  of  removal  that  it  should 
be  founded  on  legal  process,  according  to  the 
signification  of  the  words  "per  legem  terre,  as 
used  in  Magna  Charta,  or  in  the  Declaration  of 
Rights.  Randall,  Petitioner  for  Mandamus,  11 
Allen,  473.  This  construction  of  the  highest 
court  of  the  State,  not  called  in  question  bv  any 
conflicting  decision  of  that  court,  is  conclusive 
upon  us.  Prov.  Institution  v.  Mass.  6  Wall. 
630,  18  L.  ed.  910.  . 

We  find  no  error  in  the  ruling  of  the  Circuit 
Court,  and  its  judgment  must,  Uierefore,  be  af- 
firmed.   And  it  is  so  ordered. 


ALBERT  O.  EWING,  E.  H.  Ewing,  jAhn  H. 
Ewing  and  J.  T.  Pendleton,  Plffs.  in  Err., 

V. 

M.  H.  HOWARD. 

(See  S.  0.  7  Wall.  400-506.) 

Decision  of  court  below,  on  motion  for  a  new 
trial,  not  reviewable---defects  in  declaration 
^-effect  of — ^amendable — promissory  note 
bearing  interest  previous  to  its  date,  legal — 
presumption  as  to— burden  of  proof— objec- 
tion cannot  for  the  first  time  be  raised  in 
this  court. 

The  ruling  of  the  court  below  in  granting  or  de- 
nying a  motion  for  new  trial,  is  not  the  proper 
subject  of  ezceptioos. 

-Defects  of  form  in  the  declaration,  not  pointed 
out  by  detnurrer,  are  not  good  cause  for  reversing 
a  Judgment  brought  here  ojr  writ  of  error. 

Federal  Courts  possess  toe  power  to  permit  such 
Imperfectioos  to  be  amendea  In  their  discretion 
and  upon  such  terms  and  coodttlona  as  the  rules  of 
the  court  preiKrlbe. 

Promlssorv  note,  bearing  Interest  anterior  to  its 
date  is  neither  usurious  nor  illegal,  unless  the  In- 
terest is  reserved  from  a  day  prior  to  that  on 
which  the  debt  for  which  It  was  given  arose,  and 
It  is  In  such  a  case  open  to  explanation. 

The  presumption  Is,  that  the  note  was  given 
upon  a  state  of  facts  which  authorized  the  taking 
of  the  Instrument,  and  that  the  contract  waa  law- 
ful and  valid. 

*  The  burden  to  prove  the  contrary,  Is  upon  the 
party  who  makes  the  charge. 

Defendant  cannot  present  the  objection  for  the 
first  time  in  this  court,  but  should  raise  it  at  the 
trial  before  the  Jury,  when  the  other  party  would 
have  an  opportunity  to  show  that  the  contract  was 
legal  and  valid. 

[No.  136.] 

Submitted  Apr.  5,  1860.    Decided  Apr.  15,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  on  two  certain  prom- 
issory notes.  The  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff.  The 
defendants  moved  for  a  new  trial,  and  also  in 
arrest  of  judgment. 

These  motions  having  been  overruled  by  said 
court,  the  defendant  Uiereupon  sued  out  this 
writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  H.  M.  Watterson,  and  R.  A.  Craw- 
ford, for  plaintiffs  in  error: 

The  plaintiffs  in  error  insist  that  the  first 
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note  is  void,  beicg  an  Illegal  contract  for  usury 
apparent  upon  iu  face.  It  expresBes  that  it  is 
made  for  value  received  on  the  day  of  its  date, 
and  yet  calls  for  interest  from  a  period  of  two 
months  and  a  half  before  that  day,  viz.:  from 
the  day  when  the  ten  per  cent,  law  took  effect; 
making  the  rate  of  interest  in  effect  more  than 
thirteen  per  cent,  per  annum.  In  the  case  of 
Wetmore  v.  Brian,  3  Head,  726,  which  was  a 
ease  in  every  respect  similar  to  the  present, 
the  Supreme  Ck>urt  of  Tennessee  says:  "The 
argument  against  this  construction,  that  the 
Act  does  not  in  terms  affect  the  contract,  is 
of  but  little  force.  This  was  not  necessary. 
It  is  well  settled  that  a  cotnract  may  be  ille- 
gal, although  not  in  contravention  of  the  speci- 
lie  provisions  of  the  statute,  if  it  be  opposed  to 
the  general  policy  and  intent  thereof.  6  Bing. 
(N.  C)  174.  In  the  case  of  De  Begnis  v.  Armi- 
stead,  10  Bing.  110,  the  principle  is  distinctly 
stated  and  is  now  well  established  that  "Every 
contract  made  for  or  about  any  matter  or  thing 
which  is  prohibited  and  made  unlawful  by  stat- 
ute is  a  void  contract,  though  the  statute  does 
not  mention  that  it  shall  be  so,  but  only  in- 
flicts a  penalty  on  the  offender,  because  the  pen- 
alty implies  a  prohibition,  though  there  are  no 
prohibitory  words  in  the  statute."  1  &n.  Lead. 
Cas.  284,  top. 

This  was  but  an  affirmation  of  a  leading 
Tennessee  case  of  Isler  v.  Brunson,  6  Humph, 
which  is  believed  to  be  decisive  of  the  case  pre- 
«ented  by  this  record:  "If  a  party  plaintiff 
bring  into  a  court,  either  of  law  or  equity,  an 
illegal  contract,  that  it  may  be  enforced,  and 
this  illegality  is  shown  and  set  forth  by  him- 
aelf  and  not  disclosed  by  a  plea  or  allegation 
from  the  defendant,  it  is  the  duty  of  either 
4X>urt,  on  ground  of  public  policy,  to  repel  the 
plaintiff  and  refuse  its  action  on  his  behalf. 
Thus  if«  in  a  declaration  on  a  security  for  moo- 
Cjv,  profert  be  made  of  the  security,  and  upon 
its  face  it  appears  to  have  stipulated  for  more 
than  iegal  interest,  no  judgment  can  be  ren- 
dered for  the  plaintiff,  notwithstanding  the  Act 
cf  183i  only  avoids  the  usurious  excess."  6 
Eanapk.  277. 

If  more  were  necessary  to  establish  the  point 
that  the  plaintiff  in  the  court  below  obtained 
judgment  upon  a  note,  the  illesality  of  which  ap- 
j>ears  upon  its  face,  it  misht  be  added  that  the 
Act  of  1860,  Oh.  41,  has  been  elaborately  con- 
stru^  by  the  present  Supreme  Court  of  Ten- 
nessee, its  constitutionality  sustained,  and  the 
•trict  construction  of  it  required. 
Caruther  v.  Andrews,  2  Cold.  385. 
Mr.  Robert  L.  Camthers,  for  defendlsnt  in 
error: 

The  question  here  is,  whether  this  note  is  il- 
legal at  all.  That  depends  upon  its  conformity 
to  the  provisions  of  the  Act  of  1860,  making  ten 
per  cent,  legal,  if  expressed  on  the  face  of  the 
note.  It  is  also  required  that  notes  shotild  be 
for  money  loaned,  or  in  renewal  of  notes  for 
formal  loans  of  money.  It  is  not  allowed  upon  . 
notes  based  upon  any  other  consideration.  Bnt  ! 
this  objection  can  only  be  taken  by  plea,  and  ^ 
that  was  not  done  in  this  case. 

So  the  only  question  presented  for  reversal 
by  the  plaintiffs  in  error  is,  whether  the  note 
of  November  15, 1860,  is  illegal  on  its  face;  that 
is,  does  it  oox^orm  to  the  proviaions  ol  the 
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Conventional  Interest  Act  of  that  year?    If  not» 
it  is  obnoxious  to  the  objection  made. 

All  that  the  statute  requires  to  appear  in  the 
note,  is  the  rate  of  interest  Agreed  upon,  if  it 
be  more  than  six  per  cent.  This  contract  eon- 
forms  to  that  requirement. 

But  it  is  argued  that  more  than  ten  per  cent 
is  reserved,  because  the  money  was  loaned  No- 
vember 15,  1860,  to  be  paid  on  the  15th  of  the 
next  April,  and  was  to  bear  interest  from  Sep. 
1,  preceding,  that  being  the  day  when  the  Act 
took  effect.  That  is  a  question  of  construction. 
It  is  a  well  settled  rule  that  the  courts  will 
avoid  that  construction  of  a  transaction  which 
will  impose  a  penalty,  if  practicable.  They 
will  not  subject  a  party  to  a  contract  to  a  pen- 
alty if,  by  any  fair  construction,  it  can  bo 
avoided.  If  this  note  ¥ras  for  money  loaned  on 
or  before  Sept.  1^  1860,  it  is  legal;  but  if  for  a 
loan  at  the  date  of  the  note,  it  may  be  illegal,  • 
because  it  would  make  the  interest  more  than 
ten  per  cent  for  the  money  loaned,  for  the  time 
it  was  to  be  retained.  But  if  it  was  for  a  loan 
of  Sept.  1,  or  before  that  time,  it  would  be 
legal.  The  written  guaranty  of  0.  Ewing  shows 
that  the  note  was  for  a  previous  loan.  But, 
independent  of  that,  what  would  be  the  pre- 
sumption? Surely  it  would  be  that  the  loan 
was  made  at  or  before  the  time  from  which 
the  interest  was  to  b^n  to  ran.  If  so,  it  was 
le^l  under  the  statute. 

If  it  be  said,  as  it  is,  that  a  presumption 
arises  that  the  money  was  kwned  at  the  date 
of  the  note^  this  is  rebutted  by  the  counter 
presumption  that  the  money  was  loaned  at  ihe 
time  it  was  agreed  the  interest  should  com- 
mence running:  Tht  first  woold  make  the  con- 
tract illegal,  the  latter  legal.  By  the  first  pre- 
sumption or  cosntrnctioo  the  penalty  of  for- 
feiture would  be  mflicted  by  the  statute;  by  the 
latter,  the  contract  woaM  be  egforped  and  jua- 
tice  done. 

But  I  contend  that  on  this  writ  of  error  the 
court  below  cannot  he  put  in  tike  wrong  by  the 
making  of  an  objectioD  here  that  was  not  made 
there.  If  the  defendants  desired  to  make  sueh 
a  defense  as  that  imtw  set  up,  ft  should  have 
been  done  then,  and  the  judgment  of  the  court 
taken  upon  it.  That  would  have  made  a  ques- 
tion for  this  Court  oi  Errors  to-  snstain  or  cor- 
rect. It  is  too  late  ta  make  new  quest  iops  after 
the  ease  gets  here 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

The  judgment  fn  thfa  case  waa  for  the  plain- 
tiff* in  the  court  below,  and  the  defendanta  in 
that  court  sued  out  a  writ  of  error  and  removed 
the  cause  into  this  court,    the  action  was  as- 
sumpsit, and  the  cause  of  action  was  tiie  two 
promissory  notes  set  forth  in  the  bill  of  ex> 
eeptions.    Plea  was  the  general  issue,  and  the 
bin  of  exceptions  shows  tfiat  the  plaintiff,  to 
maintain  the  issae  on  his  part  introduced  in 
evidence  the  two  promissory  notes  on  whidi 
the  suit  was  founded.     They  were  introduced 
without  objection,  and  the  bill  of  exceptions 
states  to  the  effect  that  there  was  bo  other  evi- 
dence introdoeed  by  either  party.    Defendant* 
moved  tor  a  new  trial,  and  also  in  arrest  of 
judgment^  hut  the  court  overruled  both    mew 
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tions,  and  the  defendants  excepted  to  the  rul- 
ing of  the  court. 

Settled  rule  of  the  court  is,  that  a  motion  for 
a  n«w  trial  is  addressed  to  the  discretion  of  the 
court,  and  that  the  ruling  of  the  court  in  grant- 
ins  or  denying  such  a  motion  is  noc  the  proper 
subject  of  exceptions. 

Henderson  t.  Moore,  5  Cranch,  11;  Blunt  v. 
Smith,  7  Wheat.  248. 

Motions  in  arrest  of  judgment  present  ques- 
503*]  tions  of  law  'when  they  are  so  framed  as 
to  call  in  question  the  sufficiency  of  an  indict- 
ment or  of  a  declaration  in  a  civil  suit;  but  the 
transcript  does  not  contain  the  motion,  and  the 
declaration  appears  to  be  in  due  form  and  suffi- 
cient to  sustain  the  judgment. 

Defects  of  form  in  the  writ  or  declaration, 
not  pointed  out  by  the  demurrer,  are  not,  in 
general,  regarded  in  this  court  as  good  cause  for 
reversing  a  judgment  brought  here  by  writ  of 
error,  as  the  F^eral  CourU  possess  the  power 
Co  permit  such  imperfections  to  be  amended  in 
their  discretion  and  upon  such  terms  and  con- 
ditions as  the  rules  of  the  court  prescribe. 

1  Stat,  at  L.  91 ;  Stockton  v.  Bishop,  4  How. 
155;  Railroad  v.  Lindsay,  4  Wall.  650,  18  L. 
ed.  328. 

Neither  of  the  objections  taken  to  the  action 
fti  the  circuit  court  and  embodied  in  the  bill  of 
exceptions  are  urged  in  this  court,  and  being  in 
themselves  entirely  untenable,  they  must  be 
considered  as  having  been  abandoned.  Nothing 
else  remains  to  be  considered  in  the  case  ex- 
cept what  arises  from  the  form  and  tenor  of 
the  notes,  which  are  set  forth  at  large  in  the 
bill  of  exceptions,  but  without  any  comment  or 
any  objection  being  made  to  the  right  of  the 
plaintiff  to  recover. 

Examined  throughout,  the  transcript  shows 
no  objection  to  the  right  of  the  plaintiff  to  re- 
cover on  tlie  second  note  in  the  case,  and  as  it 
is  not  suggested  by  the  defendants  that  there 
is  any  defense  to  that  note,  further  comment  in 
that  behalf  is  unnecessary.  Attention  of  this 
court  is  invited  only  to  the  other  note,  and  the 
argument  is  that  it  is  illegal  and  void,  because 
it  secures,  by  its  very  terms,  usurious  interest. 
Legal  interest  in  that  State  is  six  per  cent,  per 
annum,  unless  otherwise  agreed  oetween  the 
parties,  but  contracts  between  the  borrower  and 
the  lender  of  money  may  be  made  for  a  higher 
rate,  not  exceeding  ten  per  cent,  per  annum,  as 
in  this  ease;  provided  the  agreement  to  that  ef- 
fect is  expressed  ''in  the  face  of  the  contract," 
whether  evidenced  by  bond,  bill,  note  or  other 
written  instrument. 

Sess.  Act,  ch.  41,  |  1,  p.  31. 
504*]  *Debts  created  for  the  loan  of  money 
under  an  agreement  to  pay  ten  per  cent.,  ex- 
pressed as  required  in  the  statute,  may  be  sub- 
sequently renewed  for  the  same  rate  of  inter- 
est, but  the  provision  is  that  if  any  greater 
amount  of  interest  than*  ten  per  cent,  per  an- 
num is  paid  or  agreed  to  be  paid  for  the  use 
of  money,  "the  whole  amount  of  interest 
so  paid  or  agreed  to  be  paid  shall  be  forfeited 
by  the  payee."  Provision  is  also  made  by  the 
6th  section  of  the  Act,  that  any  person  or  per- 
sons who  shall  violate  the  provisions  of  that 
law  shall  be  subject  to  indictment,  as  in  other 
cases  of  misdemeanor,  and  be  punished  as  there- 
in provided. 

Sess.  Act,  p.  33,  Code,  803. 
7  WAfi. 


Principal  reason  now  urged  for  the  reversal 
of  the  judgment  is,  that  the  first  note  described 
in  the  bill  of  exceptions  is  illegal,  because  the 
makers  of  the  same  promised  to  pay  interest  on 
the  principal  at  the  rate  of  ten  per  cent,  per 
annum,  commencing  the  computation  two 
months  and  a  half  &fore  the  date  of  the  note. 
Date  of  the  note  is  November  15,  1860,  and  the 
agreement,  as  expressed  in  the  note,  is  to  pay 
interest  at  the  rate  of  ten  per  cent  per  annum 
from  and  after  the  first  day  of  September  last 
until  paid. 

Argument  for  the  defendants  is  that  the  con- 
tract is  usurious,  and  that,  inasmuch  as  the 
loaning  of  money  at  a  greater  rate  of  interest 
is  prohibited  by  law,  and  the  violation  of  the 
provision  is  declared  to  be  a  misdemeanor,  the 
contract  expressed  in  the  note  is  illegal,  and 
that  the  judgment  should  have  been  for  the  de- 
fendants. 

Suppose  it  be  admitted  that  the  presumption 
is  as  contended  by  the  defendant,  that  the  note 
was  given  for  the  loan  of  money,  and  that  the 
contract  is  illegal,  still  the  presumption  is  not 
a  conclusive  one,  as  the  note  may  have  been 
given  for  the  purchase  of  goods,  chattels  or 
lands,  and  the  bargain  may  have  been  made  and 
the  property  actually  transferred  on  the  exact 
day  specified  in  the  note,  as  the  time  from 
which  is  to  be  computed. 

PromissOTy  notes,  if  given  under  those  cir- 
cumstances, though  bearing  interest  anterior  to 
their  date,  are  neither  'usurious  nor  il-  [^505 
legal,  unless  the  day  described  in  the  contract 
from  Which  to  compute  the  interest  is  anterior 
to  the  actual  date  of  the  transaction  and  the 
transfer  of  the  subject-matter  of  the  purchase 
and  sale,  and  it  is  quite  clear  that  promis- 
sory notes  in  such  a  case,  as  between  the  origi- 
nal parties,  are  open  to  explanation. 

Where  the  defendant  intends  to  make  such  a 
defense  he  should  plead  it  in  the  court  of  origi- 
nal jurisdiction,  or  raise  the  question  in  some 
form  and  present  it  for  the  decision  of  the 
court.  Doubtless  he  mav  raise  the  (question  by 
plea,  by  objection  to  the  introduction  of  the 
note  in  evidence,  or  by  a  prayer  for  instruction 
to  the  jury,  but  he  cannot  remain  silent  in  the 
subordinate  court  an'd  then  present  the  objec- 
tion for  the  first  time  in  the  court  of  errors, 
when  it  is  too  late  for  the  plaintiff  to  offer  any 
explanations,  or  to  show  what  was  the  real  na- 
ture and  character  of  the  transaction. 

Nothing  of  the  kind  was  done  or  suggested 
in  this  case  by  the  defendants,  but  they  pleaded 
the  general  issue,  giving  no  notice  of  any  such 
defense,  and  the  note  was  introduced  at  the 
trial  without  objection,  and  there  is  nothing  in 
the  record  to  show,  or  tending  to  show,  that  the 
circuit  judge  ever  made  or  was  requested  to 
make  any  ruling  upon  the  subject. 

Parties  relying  upon  such  an  objection  should 
raise  it  at  the  trial  before  the  jury,  when  the 
other  party  would  have  an  opportunity  to  offer 
any  explanations  in  his  power  to  show  that  the 
contract  was  legal  and  valid. 

Bills  or  notes  promising  the  payment  of  in- 
terest  from  a  time  anterior  to  their  date,  if  the 
bills  or  notes  so  written  are  to  be  considered  as 
conclusive  evidence  that  they  were  given  for 
money  lent  on  the  day  of  their  date,  would 
properly  be  regarded  as  usurious,  but  it  is  well 
known  that  bills  and  notes  are  often  given  sub- 
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SUPBEMI    COUBT   OF    THE    UNITED    STATES. 


Deo.  Tebm, 


sequent  to  the  transaction  which  constitutes 
their  consideration  and  for  property  sold,  and 
upon  other  transactions,  as  well  as  for  money 
lent.  "Usury  is  a  defense  that  must  be  strictly 
proved,  and  the  court  will  not  presume  a  state 
of  facts  to  sustain  that  defense  where  the  in- 
strument is  consistent  with  correct  dealing." 

Marvin  v.  Feeter,  8  Wend.  533;  Holden  v. 
Pollard,  4  Pick.  173. 

506*]  'Universal  rule  is  that  where  an  in* 
strument  will  bear  two  constructions  equally 
consistent  with  its  language,  one  of  which  will 
render  it  operative  and  the  other  void,  the  for- 
mer will  be  preferred. 

Archibald  v.  Thomas,  8  Cow.  290. 

Theory  of  the  defendants  is  that  the  note  is 
995 


usurious  and  illegal  on  its  face,  but  the  author* 
ities  are  clearly  the  other  way,  that  the  pre- 
sumption is  that  the  note  was  given  upon  a 
state  of  facts  which  authorised  the  taking  of 
the  instrument,  and  that  the  contract  waslaw- 
ful  and  valid. 

Andrews  v.  Hart,  17  Wis.  307;  Leavitt  ▼. 
Pell,  27  Barb.  332;  Levy  v.  Hampton,  1  McCord» 
147. 

Tested  as  matter  of  principle,  or  by. the  de- 
cided cases,  the  better  opinion  is  that  the  pre- 
sumption is  that  such  a  contract  is  valid  and 
not  usurious,  and  that  the  burden  to  prove  the 
contrary  is  upon  the  party  who  makes  the 
charge. 

Judgment  affirmed. 
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Supreme  Court  of  the  United  States 


AT 


DECEMBER  TERM,   1869. 


WILLIAM  B.  MORRIS,  Plff.  in  Err., 


V. 


SAMUEL  SHRINER  et  al. 
Court  will  not  go  beyond  the  biU  of  exceptions. 


Wben  tliere  It  but  a  tingle  exception  In  a  bill  of 
[ceptloDt,   tblt  court  will 
fortber. 


aceptloDt,   tblt  court  will  examine  tbe  cate  no 


iln 


If  tbat  exception  It  not  well  taken,  tbe  Jadg- 
seot  will  be  afllrmed. 

[No.  133.] 

Argued  Mar.  28,  1868.    Decided  Apr.  6,  1868. 

TK  ERROR  to  the  Circuit  Ck>art  of  the  Unit- 
1  ed  States  for  the  Southern  District  of  IIU- 
Dois. 

Tbe  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Messrs.  J.  M.  Carlisle  and  J.  D.  McPherson, 
lor  plaintiff  in  error. 

}ir.  Jackson  Grimshaw,  for  defendant  in  er- 
ror. 

Mr.  Justice  Swajme  deliyered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment.  The  plaintiff 
in  error  was  the  plaintiff  in  the  court  below. 
Tbe  parties  waived  the  intervention  of  a  jury, 
tod  submitted  the  cause  to  the  court. 

According  to  the  statute  regulating  the  prac- 
tice in  such  cases,  the  finding  of  tue  court  upon 
tAc  facts  may  be  either  general  or  special,  and 
•hall  have  the  same  effect  as  the  finding  of  a 
inry.  When  the  finding  is  special,  the  review 
by  this  court  may  extend  to  the  sufficiency  of 
the  facts  found,  to  support  the  judgment.  Act 
3brch  3,  1865,  sec.  4,  13  SUt.  at  L.  501.  In 
tbit  case  the  finding  was  general,  that  the  de- 
fendants were  not  guilty,  etc,  and  judgment 
was  rendered  in  their  favor. 

We  must,  therefore,  look  to  the  bill  of  excep- 
^ns  aa  if  the  finding  had  been  by  a  jury,  for 
tbe  action  of  the  com-t  and  the  grounds  upon 
which  it  is  sought  to  reverse  the  judgment. 

The  bill  extends  over  more  than  fifty  printed 
pages.  It  contains  the  testimony,  mostly  docu- 
mentary, given  by  both  parties. '  We  have  been 
able  to  find  in  it  but  one  exception;  that  is, 
to  tbe  admission  of  a  small  part  of  the  evidence 
offered  by  the  defendants.  The  court  was  dear- 
ly right  in  admitting  it.  The  objection  is  not 
insisted  upon  in  the  argument  of  the  learned 
See  8  Waix.  ' 


counsel  for  the  plaintiff  In  error.  We  need  not, 
therefore,  more  particularly  advert  to  it.  The 
bill  concludes  as  follows: 

"The  court  thereupon  found  for  the  defend- 
ants, and  found  that  defendants  were  not 
guilty  of  unlawfully  withholding  from  plaintiff 
the  possession  of  the  premises  in  controversy. 
To  preserve  all  which  matters  and  things  of 
record  in  this  cause,  defendant  prays  the  court 
to  sign  and  seal  this  bill  of  exceptions  on  and 
during  the  progress  of  the  trial  herein,  and  as 
the  several  steps  herein  were  taken,  which  up<m 
and  during  said  trial  was  done  accordingly,  and 
this  bill  of  exceptions  filed  on  and  durini;  said 
trial."  ^ 

There  being  but  the  single  exception  in  the 
bill,  we  can  examine  the  case  no  further. 

Finding  that  exception  not  well  taken,  we  are 
constrained  to  affirm  the  judgment^  and  it  is 
affirmed  accordingly. 


JOHN  S.  GILBERT  and  Zenor  Secor,  Appts., 

V, 

THE  UNITED  STATES. 

(See  S.  C.  8  Wall.  358-362.) 

Act  of  Con^;ress,  when  not  a  contract— when 
written  agreement  governs. 

An  Act  of  Conffrest  autborlzlng  a  contract  to  be 
made  witb  plaintiffs  for  certain  government  work, 
doet  not  constitute  an  acceptance  of  prevlout  pro- 
posalt  made  by  tbem,  wbere  a  written  contract  wat 
afterwards  made  wltb  tbem  on  different  termt. 

Tbe  written  agreement  tbould  govern  tbe  rlgbtt 
of  tbe  parties. 

[No.  119.] 

Argued  Mar.  28,  1868.     Decided  Apr.  6,  1868. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  lyas  filed  by  the 
appellants  in  the  court  below,  for  a  sum  of 
money  alleged  to  be  due  them  upon  contract 
with  the  United  States. 

The  court  below  having  entered  judgment 
against  the  plaintiffs,  they  took  an  appeal  to 
this  court. 
The  case  is  fully  stated  by  the  court. 
Messrs.  M.  Carlisle  &  J.  D.  McPherson,  J. 
D.  Stevenson  and  C.  Cushing,  for  appellants. 
Mr.  J.  J.  Weed  and  E.  P.  Norton,  for  appel- 
lee. 
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Supreme  Coubt  of  the  UifiTED  States. 


Deo.  Tebh^ 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  plaintiff  below,  from  a 
judgment  of  the  Court  of  Claims. 

Tliey  entered  into  a  contract  in  writing  on 
the  nth  day  of  November,  1848,  with  the  Secre- 
tary of  the  Navy,  for  the  construction  of  a  dry- 
dock,  basin,  and  railways  at  Kittery,  Maine. 
The  work  was  done  according  to  minute  speci- 
fications, and  the  entire  price  agreed  to  be 
paid  for  the  work  by  said  contract,  $732^905, 
was  duly  paid  on  the  completion  of  the  work. 

The  present  claim  for  $72,742.82  is  the  dif- 
ference in  value  between  felt  and  tar-sheath- 
ing and  copper  sheathing,  the  latter  of  which 
by  their  contract  they  were  required  to  put  on 
the  dock,  and  did  put  it  on. 

Plaintiffs  do  not  make  any  question  that,  by 
the  terms  of  the  agreement  signed  by  them,  and 
by  the  Secretary  of  the  Navy,  they  were  bound 
to  copper-sheath  the  dock,  and  that  this  was 
included  in  the  work  which  they  agreed  to  do 
for  the  aggregate  sum  already  mentioned.  Nor 
do  they  contend  that  there  was  any  mistake  in 
361*]  reference  to  that  particular,  'for  they 
protested  against  that  provision  of  the  contract 
while  they  signed  it. 

But  the  proposition  on  which  the  present 
claim  is  based,  seems  to  be  this,  when  fairly 
stated:  that  the  Act  of  Congress  under  which 
the  Secretary  acted  when  he  made  the  contract 
with  them  was,  itself,  an  acceptance  of  certain 
proposals  made  by  the  plaintiffs ;  and,  therefore, 
taken  in  connection  with  those  proposals,  it 
constituted  a  contract  binding  on  the  govern- 
ment, and  that  tmder  that  contract  the  dock 
was  built.  That  those  proposals  were  framed 
on  the  basis  of  allowing  the  sum  now  claimed 
for  copper-sheathing,  if  copper  was  used. 

To  ascertain  the  correctness  of  this  proposi- 
tion we  must  look  into  the  history  of  the  trans- 
action previous  to  the  execution  of  the  special 
contract  by  the  Secretary  of  the  Navy  and  the 
plaintiffs. 

It  appears  that  in  the  Act  of  March  3,  1847, 
making  appropriations  for  the  naval  service, 
certain  sums  were  set  apart  for  floating  dry- 
docks  at  Philadelphia,  at  Pensacola,  and  at 
Kittery,  which  the  Secretary  was  directed  to 
&ave  built. 

Proposals  were  received  for  these  docks  from 
plaintiffs  and  others,  but  upon  their  «.xamina- 
tion,  and  on  full  consideration  of  the  plans 
proposed,  it  was  found  that  the  appropriation 
was  insufficient  to  pay  for  the  work  on  the 
plan  approved  by  wie  Secretary.  Thereupon, 
under  the  advice  of  the  Attorney-General,  the 
Secretary  declined  to  make  any  contracts. 

The  next  session  of  Congress  having  consid- 
ered the  matter,  passed  an  Act  on  the  3d  Au- 
gust, 1848,  in  which  the  Secretary  was  direct- 
359*]  ed,  'in  the  execution  of  the  Act  already 
mentioned,  to  enter  into  a  contract  with  Dakin 
and  Moody  for  the  construction  of  a  sectional 
floating  dry-dock,  basin,  and  railways  at  Phila- 
delphia, and  with  Gilbert  and  Secor  (plain- 
tiffs) for  the  construction  of  a  balance  floatini; 
dry-dock,  basin,  and  railways  at  Pensacola,  and 
with  one  or  the  other  of  the  parties  for  the 
construction  of  a  floating  dry-dock,  basin,  and 
railways  upon  either  of  those  plans  that  the 
Secretary  might  prefer,  for  the  Navy  iard  at 
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Kittery;  provided  that  such  contracts  could  be 
made  at  usual  prices  that  should  not  exceed  by 
ten  per  cent,  the  prices  which  had  been  sub- 
mitted by  either  of  said  parties.  It  was  ais» 
provided  that  the  Secretary  should,  in  contract- 
mg  with  said  parties,  enlarge  the  dimensions 
of  said  works  at  each  yard  to  a  capacity  suffi- 
cient for  docking  war  steamers  of  the  largest 
class. 

Under  the  powers  conferred  by  this  statute,, 
the    Secretary   of   the    Navy   contracted   with 
Dakin  and  Moody  for  the  dock  at  Philadelphia, 
and  with  the  plaintiffs  for  the  work  at  Pensa- 
cola.    In  determining  which  of  the  proposed 
plans  (both  01  which,  it  seems,  were  patented) 
he  would  select  for  Kittery,  he  seems  to  have 
considered  whether  he  could  get  the  dock  at 
that  place  copper-sheathed  without  any  addi- 
tional cost,  and  it  is  recited  in  the  contract 
signed  by  him  and  by  plaintiffs  for  the  work 
at  that  place  that  "The  Secretary  of  the  Navy^ 
in  execution  of  the  aforesaid  law,  after  mature 
deliberation  thereon,  and  in  consideration  that 
the  said  parties  of  the  second  part  will  copper- 
fasten  said  dock  at  Kittery,  according  to  the 
specifications  for  the  Pensacola  dock  hereto  an- 
nexed, has  determined  to  select,  and  does  hereby 
select,  the  balance  dock,  baain  and  railways  of 
Gilbert  and  Secor,  parties  of  the  second  part, 
as  best  adapted  for  the  Navy  Yard  at  Kittery." 
*The  contracts  also  provides  for  the  en-  [*36o 
largement  necessary  for  war  steamers,  and  for 
the  increase  of  the  price  of  the  work  by  tea 
per  cent. 

It  seems  to  us  that  this  statement  of  the  case 
sufficiently  negatives  the  idea  that  the  Act  of 
Congress  completed  a  contract. 

When  did  plaintiffs  become  bound  to  build 
such  a  work  as  that  specified  in  their  final  con- 
tract? That  work  was  much  larger  than  the 
one  for  which  they  made  proposals.  When  did 
they  consent  to  iuke  enlargement?  Their  pro- 
posals of  the  year  previous  had  been  rejected 
by  the  Secretary.  When  did  they  renew  them  ? 
The  proposition  which  Congress  authorized  the 
Secretary  to  accept  was  ten  per  cent,  larger' 
than  any  proposal  they  had  made.  Did  Con- 
gress mean  to  say:  we  accept  your  proposal 
and  give  you  ten  per  cent,  more  than  you  have 
asked?  Or  did  it  mean  to  authorize  the  Secre- 
tary to  make  the  best  terms  he  could,  not  ex- 
ceeding that  limit?  Clearly  it  must  have  in- 
tended the  latter. 

It  also  appears  from  the  agreement  8igne<f 
and  therefore  accepted,  by  the  plaintiffs,  tliat^ 
the  Secretary  was  induced  to  exercise  the  op- 
tion which  the  Act  gave  him  in  regard  to  t^he* 
two  kinds  of  works  in  favor  of  that  of  pla.in- 
tiffs  in  consideration  that  they  would  copper- 
fasten  the  dock  without  additional  charge. 
Having  thus  induced  the  Secretary  to  decide 
in  their  favor,  they  are  not  at  liberty  to  re- 
puuiate  this  part  of  their  contract. 

If  thes^  transactions  are  to  be  construed  \yy 
the  rules  >yhich  govern  agreements  betweezB 
private  individuals,  there  does  not  appear  t.o 
be  any  i*eason  to  infer  a  contract  prior  to  t.lie 
*  written  agreement  between  the  parties,  [*'3^ca 
nor  any  reason  why  that  agreement  should  not 
govern  the  righte  of  the  parties. 

The  judgment  of  the  Court  of  Claims  is 
firmed. 

75  ^. 


1869. 


Alyiso  t.  Unitkd  Statks. 


837-342 


JOSE  MARTA  ALVISO,  Claimant,  Appt., 

V. 

THE  UNITED  STATES. 

(See  S.  C.  8  Wall.  337-342.)' 

Hexican  grant— extent  of — survey—objection 
cannot  be  made  for  the  first  time  here — party 
to  appeal. 

Where  a  Mexican  grant  Is  a  snrant  by  quantity, 
^e  claimant  Is  entitled  to  the  amonnt  specified,  If 
that  amount  can  he  ohtaloed  without  encroach- 
fluent  upon  the  prior  rights  ot  adjoining  proprietors. 

If  It  is  also  a  grant  of  a  certain  place  by  name 
and  the  boundaries  are  not  given.  Its  extent  and 
limits  must  be  shown  by  the  settlement  and  posses- 
sion of  the  grantee. 

Where  there  Is  great  doubt  as  to  which  side  the 
weight  of  evidence  Inclines,  concerning  the  cor- 
rectness of  a  survey,  this  court  will  not  interfere 
with  the  decision  of  the  district  court. 

An  objection  cannot  be  made  for  the  first  time  In 
this  conrt.  A  claimant  fcannot  object  for  the  first 
time  in  this  court  to  the  position  of  an  intervenor 
as  a  contestant. 

A  party  who  has  not  appealed  from  a  decree  ap- 

?»roving  a  survey,  cannot  raise  any  objection   to 
ts  correctness  here. 
[Mr.  Justice  Swatnk  did  not  sit  in  this  cause.] 

[No.  3.] 

Argued  Dec.  17,  1868.     Decided  Jan.  11,  1869. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  >iorthem  District  of  Cali- 
fornia. 

The  petition  in  this  case  was  filed  by  the  ap- 
pellant before  the  Board  of  Land  Commission- 
ers, for  settling  private  land  claims  in  the  State 
of  California,  for  the  confirmation  of  title  to  a 
certain  tract  of  land.  A  confirmation  of  title 
to  said  land  was  made  by  said  Board,  to  the 
extent  of  one  square  league.  The  claimant  t6ok 
An  appeal  to  the  court  below,  which  affirmed 
the  said  decree  of  the  Board,  "Provided  that 
the  said  quantity  of  one  square  league,  etc., 
be  contained  in  the  boimdaries  call^  for  in 
•aid  grants  and  the  map." 

Thereupon  the  claimant  took  a  further  appeal 
to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  J.  H.  Bradley,  for  appellant. 

Mr.  J.  A.  Wills,  special  counsel  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  original  grant  of  the  complainant  issued 
in  September,  1835,  described  the  land  ceded  as 
known  by  the  name  of  Milpitas,  and  as  being 
one  league  in  length  from  north  to  south,  and 
<me  half  a  league  in  length  from  east  to  west, 
and  as  being  in  extent  equal  to  half  a  square 
league,  as  shown  by  the  accompanying  map. 
The  second  grant,  issued  in  October  following, 
338*]  *adds  half  a  league  to  the  original  quan- 
tity on  the  west,  so  as  to  make  the  entire  tract 
ceded  a  square  league.  Neither  of  these  title 
papers  gives  any  boundaries  of  the  land,  nor  re- 
fers to  any  documents  by  which  the  boundaries 
e&n  be  ascertained,  except  the  map  mentioned. 
This  map  is  a  rude  and  imperfect  sketch  indi- 
cating only  the  general  locality  of  the  land, 
without  fixing  with  precision,  its  exterior 
limiU. 

The  decree  of  the  district  court  furnishes  lit- 
tle assistance  in  the  attempt  to  ascertain  these 
limits.  It  adjudges  the  claim  of  the  grantee  to 
be  valid  to  the  extent  and  quantity  of  one 
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square  league,  provided  that  quantity  be  con- 
tained within  the  boundaries  called  for  in  the 
grant,  and  the  maps  to  which  they  refer ;  and  if 
there  be  less  than  that  quantity,  then  the  con- 
firmation is  to  be  restricted  accordingly.  As 
there  are  no  boundaries  called  for  in  the  grants, 
the  reference  to  any  such  must  have  been  inad- 
vertently made,  and  the  language  used  can  only 
be  regarded  as  a  direction  to  look  to  the  map 
for  whatever  it  may  be  worth  in  determining 
the  location  of  the  land.  The  decree  also  de- 
clares the  tract  confirmed  to  be  the  land  of 
which  the  possession  was  proved  to  have  been 
long  enjoyed  by  the  claimant.  The  proof  here 
mentioned  only  shows  that  the  claimant  had 
been  for  many  years  in  possession  of  some  of 
the  land  granted  to  him,  without  mentioning 
any  boimdaries  of  the  land,  or  indicating  that 
any  were  ever  established. 

In  the  case  of  Higueras  v.  U.  S.  6  Wall.  827, 
18  L.  ed.  469,  this  court  speaks  of  concessions  or 
grants  of  public  lands,  made  by  Mexican  gov- 
ernors, as  being  of  three  kinds :  1.  Grants  by 
specific  boundaries,  where  the  donee  was  en- 
titled to  the  entire  tract;  2.  Grants  by  quan- 
tity, as  of  one  or  more  leagues  of  land  situated 
in  a  larger  tract,  described  by  outboundaries, 
where  the  donee  was  entitled  only  to  the  quan- 
tity specified;  and  3.  Grants  of  a  certain  place 
or  rancho  by  some  particular  name,  either  with 
or  without  specific  boundaries,  where  the  donee 
was  entitled  to  the  tract  according  to  the 
boundaries,  if  given;  and  if  not  given,  accord- 
ing to  the  limits  of  the  tract,  as  shown  by  the 
proofs  of  settlement  and  possession. 

The  grant  in  the  case  before  us  partakes  of 
the  two  latter  classes.  It  is  a  grant  by  quan- 
tity, and  the  claimant  is  entitled  *to  the  [*340 
amount  specified,  if  that  amount  can  be  ob- 
tained without  encroachment  upon  the  prior 
rights  of  adjoining  proprietors.  It  is  aho  a 
grant  of  a  certain  place  by  name,  and  at  the 
boundaries  are  not  given,  its  extent  and  limits 
must  be  shown  by  the  settlement  and  possession 
of  the  grantee. 

The  correctness  of  the  ruling  of  the  court  in 
setting  aside  the  first  survey  is  not  questioned; 
and  the  appellant  himself  united  with  adjoin- 
ing proprietors  in  excepting  to  the  second  sur- 
vey. The  testimony  taken  established  with  suf- 
ficient distinctness,  the  northern  and  western 
boundaries,  as  fixed  by  the  third  and  approved 
survey.  It  showed  that  the  northern  boundary, 
between  Alviso  and  Higueras — at  one  time  a 
matter  of  dispute  between  them — was  settled 
and  fixed  under  the  Mexican  Government,  and 
that  the  Penetencia  Creek  was  the  dividing  line 
on  the  west,  between  Alviso  and  White,  the 
confirmee  of  the  grant  of  Rincon  de  los  Esteros. 

But  as  to  the  southern  boundary — the  bound- 
ary between  Alviso  and  Berryesa — the  testi- 
mony was  conflicting  and  unsatisfactory.  In- 
deed, it  is  impossible  to  reconcile  the  different 
statements  of  the  witnesses  as  to  the  extent  of 
the  occupation  of  either  party,  south  of  Milpitas 
Creek.  Some  of  them  testified  that  the  pos- 
session of  Alviso  extended  far  south  of  it, 
whilst  others  asserted  that  the  creek  itself  was 
recognized,  by  both  him  and  Berryesa,  as  the 
boundary  between  them.  The  contradictions 
are  so  fiat  that  the  counsel  of  the  appellant  is 
forced  to  state  that  the  mind  is  left  in  uncer- 
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taintj  whether  there  was  any  exclusive  occupa- 
tion of  the  land  by  either  of  the  parties.  Under 
these  circumstances,  there  being  great  doubt  as 
to  which  side  the  weight  of  eyidence  inclines, 
we  should  not  be  justified,  under  any  rules 
governing  our  action  upon  such  cases,  in  inter- 
fering with  the  decision  of  the  District  Court. 
The  counsel  of  the  appellant  objects  that 
there  is  no  evidence  in  the  record  that  Berryesa 
had  any  grant,  or  if  he  had  any,  that  it  was 
ever  confirmed,  and  insists  that  no  weight 
should,  therefore,  be  given  to  his  possessions 
against  the  claim  of  the  appellant.  This  ob- 
34Z*]  jection  cannot  be  made  *for  the  first  time 
in  this  court.  The  right  of  Berryesa  to  contest 
the  survey  originally  made,  and  the  nature  of 
his  interest,  were  determined  by  the  district 
court  on  his  application  to  intervene.  The  Act 
of  June  14th,  1860,  provides  for  the  return  into 
court  of  surveys  for  examination  and  adjudica- 
tion upon  the  application  of  parties  who,  in  the 
judgment  of  the  district  court  or  judge,  have 
such  interest  in  the  survey  and  location  as  to 
render  it  proper  for  them  to  intervene  for  its 
protection.  It  enacts  that  where  objections  are 
advanced  by  the  United  States,  the  a]>plication 
shall  be  made  by  the  district  attorney,  and  be 
**foimded  on  sufficient  affidavits,"  and  that  when 
the  application  is  made  by  "other  parties  claim- 
ing to  be  interested  in,  or  that  their  rights  are 
a£cted"  by  the  survey  and  location,  there  shall 
be  a  preliminary  examination  into  the  fact  and 
nature  of  such  alleged  interest.  "The  court  or 
judge  in  vacation,"  says  the  statute,  "shall  pro- 
ceed summarily,  on  affidavits  or  otherwise,  to 
inquire  into  the  fact  of  such  interest,  and  shall, 
in  its  discretion,  determine  whether  the  appli- 
cant has  such  an  interest  therein  as,  imder  the 
circumstances  of  the  case,  to  make  it  proper 
that  he  should  be  heard  in  opposition  to  the 
survey,  and  shall  grant  or  refuse  the  order  to 
return  the  survey  and  location  as  shall  be  just." 
When  the  interest  of  the  applicant  is  shown  and 
the  order  is  made,  those  who  claim  under  the 
United  States,  whether  by  "pre-emption  settle- 
ment or  other  right  or  title,"  must  intervene  in 
the  name  of  the  United  States,  and  be  represent- 
ed by  the  district  attorney  and  counsel  em- 
ployed by  them  acting  with  him.  All  other  par- 
ties not  claiming  under  the  United  States  and 
allowed  to  intervene  must  necessarily  claim 
under  cessions  more  or  less  perfect  of  the  for- 
mer Mexican  Government,  m  the  case  at  bar, 
when  the  original  survey  was  made,  Berryesa 
applied  for  and  obtained  an  order  for  its  re- 
turn into  court.  In  his  petition  he  set  forth 
that  he  was  the  owner  of  the  rancho  south  of 
the  claim  surveyed,  under  the  title  derived  from 
the  Mexican  Government ;  that  the  creek  Milpi- 
tas  was  thtf  boundary  between  his  rancho  and 
the  rancho  confirmed,  and  that  the  survey  in- 
cluded about  fifteen  or  eighteen  hundred  acres 
34a*]  'of  land  belonging  to  him.  The  order  of 
the  court,  made  thereon,  necessarily  involved 
under  the  statute  a  determination  that  he  pos- 
sessed such  interest,  derived  from  the  former 
government,  as  to  render  it  proper  that  he 
should  be  heard  in  opposition  to  the  survey. 
His  right  to  contest  the  survey,  founaed  upon 
the  interest  alleged,  was  then  settled.  The 
claimant  might,  perhaps,  have  subsequently  in- 
sisted that  the  intervenor  had  no  such  interest 
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as  to  give  him  a  right  to  object  to  the  survey, 
and  have  asked  on  that  ground  for  a  revocation 
of  the  order.  But  not  having  taken  any  such 
course,  he  cannot  now  object  to  the  position  of 
the  intervenor  as  a  contestant.  As  contestant, 
the  intervenor  could,  of  course^  show  his  own 
occupation  of  the  land  in  dispute  to  meet  and 
overthrow  the  pretentions  of  the  claiamant 
founded  upon  his  asserted  possessions  of  the 
premises. 

As  to  the  eastern  boundary  of  the  approved 
survey,  we  are  not  entirely  satisfied  that  it  is 
correct.  There  is  much  force  in  the  position 
that  this  boundary  should  run  along  the  base  of 
the  hills,  and  not  embrace  any  portion  of  their 
sides.  But  the  United  States,  who  might  have 
interposed  an  objection  of  this  character,  have 
not  appealed  from  the  decree  approving  the  sur- 
vey  in  its  present  form.  Tliey  cannot,  there- 
fore, raise  any  objection  to  its  correctness  now* 
Fossat  Case,  2  Wall.  649,  17  L.  ed.  739. 

Upon  the  whole  case,  we  are  satisfied  that 
the  survey  approved,  is  as  favorable  to  the  ap- 
pellant as  any  which  the  evidence  would  justify. 
The  decree  sustaining  that  survey  must>  there* 
fore,  be  affirmed. 

Ordered  accordingly. 


HORATIO  SEYMOUR  et  al.,  Heirs  of  Henry 
Seymour,  Deceased,  Appts., 

V. 

L.  C.  P.  FREER,  Adnur.,  etc,  of  Jeremiah  Prioe» 

Deceased. 

(See  S.  C.  8  WalL  202-229.) 

Contract  to  purchase  land  and  receive  profits 
for  compensation — an  equity  chargeable  on 
the  land — trust — follows  land  and  proceeds—* 
equity  will  enforce  parties  and  not  copartner* 
— limitations,  when  applied  to  trusta — miar 
joinder,  effect  of. 

A  contract  between  two  persons,  the  one  to  fur- 
nish money,  the  other  to  purchase  lands  therewith 
and  to  receive  for  his  compensation  one  half  of  th^ 
profits  on  the  sales  of  the  lands,  which  were  to  be 
made  within  five  years,  gives  the  latter  an  eqalt- 
able  interest  in  the  lands. 

This  equitable  interest  is  a  charge  upon  the 
propertv,  and  constitutes  an  eouity  which  a  court 
of  equity  will  protect  and  enforce. 

The  lands  hsving  been  conveyed  to  the  one  fur- 
nishing the  money,  he  took  the  title  in  trust  to  sell 
the  property,  and  after  deducting  the  expenses  and 
taxes,  to  pay  over  to  the  other  one  half  of  the 
residue. 

Such  trust  would  follow  the  land,  except  upon  a 
bona  fide  sale  for  its  fair  value. 

If  a  valid  sale  had  been  made,  the  trust  would 
bind  the  proceeds  in  like  manner  as  it  bound  the 
property. 

I  And  which  is  to 'be  converted  into  money  is.  in 
equity,  regarded  as  money  and  treated  according;!/. 

The  persona]  representative  of  a  deceased  party 
to  such  contract  is  the  proper  person  to  maintain  a 
suit  for  his  interest,  and  it  is  not  necessary  that 
his  heirs  at  law  should  be  parties. 

The  parties  are  not  copartners  In  respect  to  the 
lends  to  be  bought ;  one  Is  trustee,  the  other  la 
cestui  que  trust. 

Note. — Statute  of  Limitations  and  lapse  of  time 
no  bar  to  trusts — see  notes.  29  L.  ed.  U.  8.  .136 ;  34 
L.  ed.  U.  S.  1091 ;  35  L.  ed.  U,  8.  1029. 

Real  estate  as  partnership  property  when 
psrtnership  formed  for  Its  purcnsse  and  sale — see 
note.  27  UR.A.  481. 

Operation  of  statute  of  limitations  In  such  case 
—see  note,  28  L.R.A.  106.  _    ^ 
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TlM  latter  may  proceed  In  equity  to  enforce  tbe 
tnist  and  Hen  created  by  the  contract. 

His  rights  continued  after  the  expiration  of  the 
Ume  agreed  upon  for  the  sale,  unless  he  renounced 
or  disclaimed  his  rights. 

Where  there  is  no  disclaimer,  the  Statute  of 
Umltatlons  has  no  application  to  an  express  trust, 
tudi  as  exists  in  this  case. 

Where  there  is  a  misjoinder  of  parties,  in  a  bill, 
the  bill  as  to  them  should  be  dismissed ;  the  error 
would  h&Te  no  other  effect. 

The  court  may  appoint  a  receiver  and  decree 
the  execution  of  the  contract  by  him. 

[No.  83.] 
Argued  Fd>.  10,  1869.    Decided  Mar.  15,  1860. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Xllinois. 

Henry  Seymour  died  in  Aug.,  1837,  and  the 
defendants  in  the  suit  are  the  surviving  execu- 
tors of  his  will,  and  his  heirs  and  devisees,  ex- 
cept the  defendant,  Wetmore,  who  is  the  trus- 
tee of  one  of  the  devisees. 

Jeremiah  Price  died  intestate,  in  July,  1854. 
John  High,  Jr.,  the  original  plaintiff,  was  his 
administrator;  but  he  aying  pending  the  suit, 
and  after  filixiff  the  bill  of  complaint,  the  pres- 
ent plaintiff,  L.  C.  P.  Freer,  was  appointed  ad- 
ninistrator  de  bonis  non  of  Jeremiah  Price, 
and  was  substituted  as  plaintiff  in  the  suit. 

The  ease  was  heard  m  the  circuit  court  in 
November,  1864,  and  was  held  under  advise- 
ment untn  Oct.  13,  1865,  when  the  first  decree 
appealed  from  was  made.  By  this  decree  it  was 
idjud^ed  that  Jeremiah  Price,  in  his  lifetime 
and  at  the  time  of  his  death,  was,  by  virtue  of 
the  agreement  of  1835,  "entitled,  as  an  equal 
copartner  in  the  profits,  to  one  equal  half  of 
the  profits  made  or  to  be  made,  from  the  sale 
of  lands  and  real  estate"  mentioned  in  the 
pleadings,  after  deducting  the  advance  of  $5, 
000,  with  the  taxes  and  other  charges  and  in- 
terest thereon;  that  the  sales  of  the  land  al- 
ready made  by  tiie  heirs  of  Mr.  Seymour,  and 
the  sales  yet  to  be  made,  "are  to  be  deemed  and 
taken  as  made  and  to  be  made  on  joint  aocoimt 
ol  the  estate  of  the  said  Henry  Sjmoaour,  de- 
ceased, and  of  the  estate  of  the  said  Jeremiah 
Prioe,  deceased ;  the  heirs  or  personal  represent- 
atives of  Henry  Seymour,  deceased,  being  en- 
titled, besides  return  of  capital  advanced  as 
aforesaid,  with  taxes,  charges  and  interest  add- 
ed thereto,  to  one  equal  half  part  of  the  clear 
profits  remaining  over  froin  proceeds  of  sales 
made  and  to  be  made ;  and  the  complainant,  as 
administrator  de  bonis  non  of  the  said  Jere- 
miah Price,  deceased,  being  entitled  to  the  other 
equal  hidf  of  the  clear  profits  aforesaid,  as  per- 
sonal estate  of  the  said  Price,  in  course  of 
administration,"  etc.  The  decree  further  pro- 
vides for  a  reference  to  a  master  in  chancery, 
named  to  take  and  state  the  accounts,  with  de- 
tailed directions  corresponding  with  the  prin- 
ciples of  the  decree. 

The  final  decree  was  made  Not.  15,  1866. 

It  recites  the  former  decree  and  the  master's 
nport.  The  latter  is  confirmed.  "It-  is  ad- 
judged that  the  clear  profits  of  the  partnership 
land  purchase  and  sale  up  to  the  present  time, 
be  equally  divided  between  the  parties  in  this 
rait;  one  half  to  the  complainant  and  the  other 
half  to  be  held  by  the  neirs  and  devisees  of 
Henry  Seymour,  deceased." 

It  adjudges  that  all  the  residue  of  the  lands 
originally  purchased  by  Prioe,  under  the  agree- 
ment, whidi  was  afterwards  specified  particu- 
8  Wall. 


larly,  be  sold  at  a  private  sale  imdei  the  direo- 
tion  of  A.  C.  Coventry,  who,  by  consent  of 
parties,  is  appointed  receiver  for  that  purpose, 
on  certain  terms  of  payment  and  security  men- 
tioned, the  receiver  to  bring  the  clear  proceeds 
of  the  sales  into  court  ai^  pay  them  to  the 
clerk,  to  be  divided  upon  the  principles  of  the 
decree. 

The  defendants  appealed. 

The  case  further  appears  In  the  opinion. 

Messrs  F.  Keman,  H.  l)enio,  and  Thomas 
Haynes,  for  appellants: 

No  interest  of  any  third  party  being  in  ques- 
tion, the  sole  inquiry  is  as  to  the  true  construc- 
tion and  meaning  of  the  agreement  between 
the  contracting  parties.  There  is  nothing  in 
the  policy  of  the  law  nor  in  adjudged  cases 
whi(^  requires  that  they  should  be  considered 
copartners,  or  to  have  a  joint  interest  between 
themselves  to  any  extent  beyond  the  explicit 
language  of  their  contract. 

Hazard  v.  Hazard,  1  Story,  371. 

By  the  terms  and  the  true  construction  of  the 
contract,  the  only  compensation  which  Mr. 
Price  was  to  have  for  his  services  in  selecting 
and  purchasing  the  land,  was  the  profits  to 
arise  upon  a  sale  of  it  within  five  years  from 
the  date  of  the  contract.  This  is  the  express 
language  of  the  instrument  and  there  is  not 
one  word  in  it  which,  by  any  fair  intendment, 
looks  to  any.f^eral  interest  in  Price  in  the 
nature  of  the  interest  of  a  partner  in  partner- 
ship property. 

The  lands  which  Price  was  to  select  and  pur- 
chase, were  to  be  such  as  he  should  "find  most 
advantageous  to  the  interest  of  said  Henry." 
This  contradicts  the  theory  of  the  complainant, 
that  the  services  of  Mr.  Price  were  to  be  con- 
sidered as  a  contribution  towards  the  purchase 
of  partnership  property. 

The  provision,  that  the  contracts  and  con- 
veyances should  be  made  and  taken  in  tne  name 
of  Seymour,  leads  to  the  same  conclusion. 

There  is  no  groimd  for  the  suggestion  that 
the  provision  for  a  sale  in  five  years  was  merely 
directory  and  modal,  and  that  it  mi^ht  be 
waived  by  Prioe  without  affecting  his  rights. 

The  complainant  claims,  and  the  decrees  pro- 
ceed upon  the  principles  of  the  law  of  partner- 
ship; but  the  claim  in  that  aspect  is  entirely 
unfoimded. 

The  particular  language  of  the  instrument 
and  the  manner  of  vesting  the  title,  show  a 
clear  intention  that  the  uuid  should  belong 
wholly  to  Seymour,  and  that  what  Price  was  to 
have  contingently,  was  simply  to  compensate 
him  for  his  services  as  agent. 

The  point  has  often  been  decided  against  the 
complainant's  position  in  similar  cases,  and  the 
converse  of  that  position  is  settled  law. 

Smith  V.  Watson,  2  Bam.  A,  C.  401 ;  Reid  v. 
HoUingshead,  4  Bam.  ft  C.  867;  Meyer  v. 
Sharpe,  5  Taunt.  74;  Stow  v.  Robinson,  24  HI. 
532. 

Price  was,  no  doubt,  interested  in  the  profits 
to  be  made  in  the  sale  of  this  land,  according 
to  the  provisions  of  the  agreement.  It  was  not, 
however,  the  interest  which  every  partner  to  an 
executory  contract  has,  in  having  the  stipula- 
tions in  his  favor  performed  by  the  other  par- 
ty. A  personal  action  at  law  against  the  de- 
linquent party,  or  against  his  personal  repre- 
sentative is  the  ordinary  remedy  for  the  breach 
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of  such  an  agreement.  Stow  v.  Robinson,  24 
111.  532,  supra. 

It  is  the  only  one,  unless  special  circum- 
stances intervene  to  make  it  unavailable,  when, 
in  certain  cases,  a  resort  may  be  had  to  equity. 

There  was  no  partnership  for  any  purpose  in 
this  case,  between  Seymour  and  Price. 

Rev.  Stat.  111.  1845,  sec.  1,  ch.  62;  1  Cook  ft 
Co.  Stat.  720;  Story,  Part.  sec.  32;  §m.  Merc. 
L.  47 ;  Hesketh  v.  Blanchard,  4  East,  144 ;  Cary, 
Part.  9;  Bisset,  Part.  18. 

The  for^foing  references  show  the  sense  of 
the  English  courts  and  systematic  writers  on 
this  question;  and  that  Price,  upon  the  facts 
of  this  case,  was  not  a  partner  in  any  sense. 

The  rule  has  been  generally,  I  think  I  may 
say  universally,  adopted  in  this  country. 

Burckle  v.  Eckhart,  1  Den.  337;  S.  C.  3  N. 
Y.  132;  Vandenburg  v.  Hull,  20  Wend.  70; 
Fitch  V.  Hall,  25  Barb.  13;  Ogden  v.  Astor,  4 
Sandf.  311;  Chase  v.  Barrett,  4  Paige,  148; 
Turner  v.  Bissell,  14  Pick.  192;  Denny  v.  Cabot, 
6  Met.  82;  Loomis  v.  Marshall,  12  Conn.  69; 
Miller  v.  Bartlet,  15  Serg.  &  R.  137;  Perrine 
v.  Hankinson,  6  Hals.  181;  Berthold  v.  Gold- 
smith, 24  How.  537,  16  L.  ed.  762;  Stow  v. 
Robinson,  24  111.  532. 

This  last  case  is  similar  to  the  present  in  its 
principal  features. 

The  folloging  suggestions  connected  with  this 
case  are  submitted : 

1.  It  should  be  kept  constantly  in  mind,  that 
in  our  contract  the  only  sale  in  which  Price 
was  to  have  any  interest,  was  one  to  be  made  in 
five  years;  and  that  that  period  elapsed  with- 
out a  sale  and  without  the  fault  of  either  party. 

2.  But,  independent  of  that  circumstance 
(which  is  a  controlling  one  in  every  view  which 
can  be  taken  of  this  case),  the  case  cited  is  de- 
cisive upon  every  point.  It  is  precisely  similar 
in  principle. 

3.  In  the  case  cited,  Robinson  was  the  owner 
of  the  land  prior  to  the  contract,  while  in  our 
case  it  was  to  be  purchased  with  Seymour's 
money  and  to  be  conveyed  to  Seymour,  and 
the  stipulations  concerned  the  land  so  to  be 
purchased  and  conveyed.  This  difference  is 
merely  circimistantial,  and  does  not  affect  the 
principle. 

4.  In  both  cases  the  meritorious  cause  of  the 
compensation,  to  be  made  by  the  owner  of  the 
land  to  the  other  party,  was  the  services  of 
such  other  party  respecting  the  land.  In  our 
case  it  was  the  selecting  and  purchasing  it  for 
Seymour  and  with  his  money.  In  the  other 
«;ase  it  was  the  plotting,  surveying,  subdivid- 
ing, advertising  and  selling.  The  difference  in 
the  kind  of  service  is  of  no  materiality.  It  is 
.merely  circumstantial,  not  affecting  the  princi- 
ple; the  services,  in  both  cases  being  collateral 
to  the  title,  and  contracted  for  as  a  means  of 
carrying  out  the  views  of  the  owner  in  bringing 
it  into  market.  If,  in  Robinson's  case,  the  con- 
tract created  no  interest  in  the  agent  in  the 
land,  as  the  court  decided,  the  contract  in  our 
•case  certainly  created  no  interest  in  Price. 

5.  In  both  cases  the  party  who  was  to  make 
the  sale  had  died,  leaving  the  land  unsold. 

6.  Under  a  state  of  facts  precisely  similar 
in  principle  to  that  presented  in  this  case,  the 
Illinois  court  decided  that  the  representatives 
of  the  agent  had  no  remedy  in  equity.  A  sim- 
ilar decision  should  be  made  here. 
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7.  As  to  the  remedy  at  law,  our  case  proceeds 
upon  an  express  concession  that  Seymour  was 
without  fault  in  omitting  to  sell  within  the 
time  agreed  on;  while  in  Robinson's  case  there 
was  a  clear  violation  by  the  pwner  of  the  land, 
of  the  stipulations  of  his  contract  in  favor  of 
the  agent. 

The  rights  of  Price  and  his  representatives 
were  barred  by  the  lapse  of  time. 

The  court  will  find  in  the  following  authori- 
ties the  principles  upon  which  courts  of  equity 
refuse  to  interpose  when  state  claims  are  sought 
to  be  enforced: 

Story,  Eq.  Jur.  *wc.  776;  Hipwell  v.  Knight, 
1  Yoimge  &  C.  416;  jiaylor  v.  Longworth,  14 
Pet.  175;  Lloyd  v.  Collett,  4  Bro.  Ch.  471;  Har- 
rington  v.  Wheeler,  4  Ves.  686;  Brown  v.  Can- 
non, 5  Gilm.  180;  Brashier  v.  Qratz,  6  Wheat. 
540;  Anderson  v.  Frye,  18  111.  95;  Bishop  v. 
Newton,  20  111.  178;  Stone  v.  Pratt,  25  111.  35; 
Kent  V.  Humphreys,  13  111.  577. 

It  is  a  circumstance  of  great  weight  that, 
during  all  this  time,  the  burden  upon  the  heirs 
and  devisees  of  Mr.  Seymour  was  increasing  at 
a  rapid  rate,  by  the  acciunulation  of  interest 
and  taxes  and  the  expenses  of  agency.  Good 
faith  required  that  Mr.  Price  should  have  ad- 
vised the  other  party,  that  he  claimed  a  con- 
tinuing interest,  if  such  was  the  fact.  Brashier 
V.  Gratz,  6  Wheat.  540;  Rogers  v.  Saunders, 
16  Me.  92 ;  Cooper  v.  Brown,  2  McLean,  495. 

As  the  contract  looked  solely  to  a  sale  in 
five  years  and  limited  the  interest  of  Price 
to  the  profits  to  be  made  upon  such  a  sale,  it 
required  an  ext>ress  contract  to  continue  and 
extend  the  arrangement  to  sales  to  be  made 
afterwards. 

Messrs.  J.  M.  Howard  and  H.  F.  Mather,  for 
appellee: 

The  written  contract  between  Price  and  Sey- 
mour, bearing  date  May  9th,  1835,  constituted 
the  relation  of  copartnership  between  them- 
selves, in  the  purchase  and  sale  of  the  lands  in 
controversy;  and  as  a  means  of  doing  justice 
between  the  partners  or  their  personal  represen- 
tatives, courts  of  equity  compel  sales  to  be 
made  in  such  cases  in  conformity  to  the  agree- 
ment. Whether  the  relation  of  the  parties  to 
each  other,  under  this  contract,  be  denominated 
technically  a  partnership  or  not,  is,  however, 
perfectly  immaterial ;  inasmuch  as  the  contract 
is,  in  any  view  of  it,  of  a  nature  entitling  either 
party  to  a  decree  for  specific  performance.  The 
bill  IS  equally  well  adapted  to  either  view;  in- 
deed, specific  performance,  in  all  such  cases, 
proceeds  essentially  on  grounds  of  partner- 
ship, or  at  least  on  grounds  analogous  thereto. 
Brady  v.  Calhoun,  1  Pa.  147;  Dudley  v.  Lit- 
tlefield,  21  Me.  421 ;  Smith  v.  Burnham,  3  Sumn. 
435;  Olcott  V.  Wing,  4  McLean,  16;  Ward  v. 
Thompson,  22  How.  330,  16  L.  ed.  249;  Robbins 
V.  Laswell,.27  111.  365. 

It  seems  to  be  well  settled  that,  when  by 
agreement  persons  have  a  joint  interest  of  the 
same  nature  in  a  particular  adventure,  they  are 
partners  inter  se,  although  some  may  contribute 
money  and  others  labor. 

4  Barn.  &  C;  Story,  Part  sec.  15;  Dobbs  t. 
Halsey,  16  Johns.  34. 

It  is  not  necessary,  to  constitute  a  partner- 
ship, that  there  should  be  any  property  consti- 
tuting the  capital  stock  which  shall  jointly  be 
owned  by  the  partners. 
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Champion  v.  Bostwick,  18  Wend.  183;  Garr 
T.  Redman,  6  Cal.  574;  Gray  v.  Palmer,  9  Cal. 
616;  Coll.  part.  sees.  3,  16;  Raid  v.  Hollings- 
head,  4  B.  &  C.  868;  White  &  T.  Lead.  Gas.  in 
Eq.  or  Vol.  34,  Law  Lib.  666;  Fletcher  v.  Ash- 
burner,  1  Bro.  Ch.  497;  Frederick  v.  Frederick, 
1  P.  Wma.  710;  Berthold  v.  Goldsmith,  24  How. 
m,  16  L.  ed.  762. 

This  case  was  cited  and  relied  upon  by  defen- 
dant's counsel  toshowthat  there  was  no  part- 
nership between  Price  and  Seymour;  we  think 
it  shows  the  contrary  position,  which  we  hold. 

We  say  that  there  was  a  most  perfect  com- 
munity of  interest  between  Price  and  Seymour, 
in  profits  as  prMts.  Price  fulfilled  all  on  his 
part;  Seymour  only  is  in  default,  «.  e.,  by  re- 
fusing to  Mr.  High  to  sell,  so  as  to  allow  com- 
munion of  profits.  The  court  says:  "But  he 
did  not  merely  rely  on  the  profits  for  his  com- 
pensation, for  unless  half  tne  profits  exceeded 
118,000  a  year,  he  was  neither  to  be  benefited 
nor  injured." 

Price  was  subjected,  by  express  contract,  to  a 
liability  to  lose  all  he  put  in,  in  exact  accord- 
tnee  with  the  established  principles  of  the  civil 
law;  and  this  liability  to  loss,  in  connection 
with  an  expressly  agreed  participation  in  prof- 
its, constitutes  an  infallible  criterion  of  part- 
nership. 

We  hazard  nothing  in  affirming  that  no  re- 
ported case  can  be  found  in  England  or  in  the 
United  States,  where,  upon  a  concurrence  of 
those  circumstances,  it  was  decided  that  no 
partnership  existed.  It  is  also  to  be  remem- 
wred  that  the  opinion  of  Judge  Story,  as  above 
dted  from  8  Sumn.  goes  further,  and  shows 
that  where  the  partnership  in  nrofits  exists  on 
qieculative  land  purchases,  in  all  such  cases  the 
partners  have  each  an  equitable  interest  in  the 
lands,  notwithstanding  the  legal  title  may  be  in 
one  only  of  the  partners. 

Dobb  V.  Halsey,  16  Johns.  34;  Brown  v.  Cook, 
3  N.  H.  64;  head  note,  3  Bosw.  (N.  Y.),  106. 

Price  was  strictly  a  partner  with  Seymour  in 
the  adventure,  entitled  of  course  to  maintain  a 
bill  for  an  account,  as  auxiliary  thereto,  as  he 
fully  performed  all  his  part  of  the  contract; 
and,  moreover,  is  entitled  to  a  decree  for  the 
sale  of  the  property  that  remains  unsold,  and 
cot  of  which  the  profits  are  to  come. 

Stow  V.  Robinson,  24  111.  632;  Porter  y. 
Ewing,  24  HI.  617. 

Though  the  land  in  this  case,  as  land,  de- 
scended to  the  children  of  Seymour  as  heirs, 
yet,  havinff  been  purchased  solely  for  the  pur- 
pose of  sale,  on  speculation  for  the  benefit  of 
several,  it  had  thereby  impressed  upon  it  the 
ebaracter  of  personalty,  and  is  so  held  and  en- 
titled to  be  treated  in  courtg  of  equity. 

Though  the  death  of  eit^r  party  to  a  part- 
nership, or  of  both,  terminates  it  as  to  further 
enterprise,  or  investments  of  a  like  nature,  yet 
the  partnership  still  subsists  for  the  sole  pur- 
pose of  carrying  out  and  winding  up  the  con- 
eem. 

This  principle  applies  with  peculiar  force  to 
the  partnership  of  Price  and  Seymour,  because 
tiie  remaining  unexecuted  portion,  that  is  to 
say,  the  holding  of  the  property  for  sale  and 
the  sale  of  it  at  the  proper  time,  and  the  divi- 
sion and  distribution  of  the  profits,  was  the 
whole  body  and  substance  of  the  partnership 
«  Wall.  U.  S.  Book.,  19 


after  the  first  purchase  was  completed,  and  was 
all  incumbent  on  the  Seymours. 

The  partnership  property,  whether  real  ot 
personal  (in  whomsoever  the  title  may  be  vest- 
ed) ,  being  held  in  trust  for  all  the  copartners, 
Seymour's  heirs,  as  trustees  in  their  father's 
place  and  stead,  hold  the  property  subject  to 
the  same  trust,  and  are  under  the  same  obliga- 
tions to  Price  or  his  representatives  that  their 
father,  Henry  Seymour,  was  under  at  the  time 
of  his  death,  in  1837,  or  would  now  be  under, 
had  he  survived. 

The  time,  under  any  Statute  of  Limitations, 
can  never  run  a^inst  a  partnership  or  trust, 
such  as  exists  in  this  case,  any  more  than 
against  a  tenant  in  common  without  ouster. 

Although  in  most  cases  a  claim  may  become 
stale  when,  after  great  length  of  time  elapsed, 
the  circumstances  or  condition  i/f  the  property 
itself  may  be  changed,  as  by  improvements,  or 
the  property  may  have  gone  into  the  hands  of 
bona  fide  purchasers  or  incumbrancers,  or  on 
other  like  principles,  yet  this  cannot  as  easily 
occur  in  a  case  of  partnership  or  trust,  because 
the  same  principle  which  precludes  the  bar  of 
the  Statute  of  Limitations,  applies  with  equal 
force  to  preclude  the  charge  of  staleness. 

The  following  positions  seem  to  exhaust  the 
subject  of  staleness: 

Parties  standing  as  the  Seymours  do  in  this 
case,  can  never  be  permitted  to  charge  staleness 
against  the  opposite  parties,  grounded  on  their 
own  omission  to  do  any  act  which  they  under- 
took or  were  eauitably  bound  to  do.  The  case 
from  5  Leigh  (Va.),  states  this  very  pointedly. 

And  as  to  Price  himself  in  this  regard,  he  is 
to  be  looked  to  first  as  touching  his  acts  done 
actively;  and  secondly,  as  to  his  omission,  pas- 
sively. As  to  the  first,  it  is  clear  that  he  per- 
formed everything,  and  more  than  the  contract 
required,  and  was  in  no  default,  whatever 
actively;  and  •as  to  the  last,  there  was  on  his 
part  nothing  omitted  which  he  was  under  any 
obligation  to  do;  and  the  delay  suffered  passive- 
ly is  perfectly  explained  by  equitable  circum- 
stances, showing  it  to  have  been  a  necessity 
arising  from  the  very  nature  of  the  business 
and  concurrent  events  not  within  his  control. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

The  contract  which  lies  at  the  foundation  of 
this  suit,  was  entered  into  by  Jeremiah  Price 
and  Henry  Seymour  on  the  9th  of  May,  1835. 
Upon  lookinff  into  it  carefully,  we  find  it  con- 
tains the  following  provisions: 

Price  agreed  that  he  would  devote  his  time 
and  attention,  and  exercise  his  best  judgment, 
in  purchasing  lands  to  an  amount  not  exceeding 
$5,000,  in  the  States  of  Indiana,  Illinois  and 
Ohio,  and  in  the  Territories  of  Michigan  and 
Wisconsin,  or  in  such  of  them  as  he  should  find 
most  advantageous  *for  the  interest  of  [*axa 
Seymour;  the  contracts  were  to  be  made  and 
the  conveyances  to  be  taken  in  Seymour's  name; 
the  purchases  were  to  be  made  after  full  and 
careful  search  for  the  most  profitable  invest- 
ments "in  or  near  the  sites  or  expected  sites  of 
towns  or  places  of  business,"  and  in  general  Id 
tracts  of  land  of  moderate  extent;  Sevmour 
agreed  to  furnish  $5,000  wherewith  to  make  the 
purchases  contemplated;  that  the  land  so  pur- 
chfloed  should  be  sold  within  five  years  from  th% 
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date  of  the  contract;  that,  after  charging  the 
investment,  the  taxes,  and  7  per  cent,  interest 
on  the  investment,  there  should  be  paid  to  Price 
one  half  of  the  profits  which  should  be  made ;  it 
was  agreed  that  this  half  of  the  profits  should 
be  in  full  for  Price's  services  ana  expenses  of 
every  kind  in  making  the  explorations  and 
searches,  and  in  doing  all  such  other  things  aa 
should  be  requisite  and  proper  in  making  the 
purchases:  the  purchases  were  to  be  made  dur- 
ing the  current  year ;  nothing  was  to  be  paid  by 
Seymour  for  Price's  services  or  expenses,  except 
from  the  profits  as  aforesaid.  The  premises  in 
controversy  were  bought  by  Price,  and  the  titles 
vested  in  Seymour,  pursuant  to  the  contract. 
The  property  consisted  of  2,440  22/100  acres  of 
land  in  the  State  of  Illinois,  and  several  lots  in 
the  Village  of  Joliet,  in  that  State. 

It  was  agreed  by  the  parties  to  this  suit,  that 
at  the  expiration  of  the  five  years  within  which 
the  premises  were  to  be  sola,  they  were  unsal- 
able, "and  that  it  is  entirely  uncertain  how 
much  they  could  have  been  sold  for,  or  whether 
they  would  even  have  brought  enough  to  pay 
the  original  investment  and  interest." 

Before  the  commencement  of  this  suit  the 
property  had  become  very  valuable ;  200  acres 
had  been  sold  for  $69,200. 

Seymour  died  in  1837,  and  Price  in  1854.  The 
five  years  within  which  the  property  was  to  "be 
sold  expired  in  1840. 

The  duties  and  o'bligations  with  which  the 
contract  clothed  Price,  were  those  of  an  agent. 
He  was  to  make  the  requisite  searches  and  ex- 
plorations in  the  States  and  Territories  nanied, 
and  to  receive  and  invest  the  money  of  Seymour 
as  he  might  deem  best  for  S^inour's  interest. 
ax3*J  He  was  to  contribute  his  *time,  labor, 
skill  and  judgment,  but  no  money  except  what 
might  be  expended  in  the  service  he  had  under- 
taken to  perform.  The  titles  were  all  to  be 
taken  in  the  name  of  the  principal,  who  was  to 
advance  the  money.  These  functions  were  per- 
formed by  Price.  His  duties  and  responsibili- 
ties thereupon  came  to  an  end  and  those  of 
Seymour  to  him  commenced.  For  his  expendi- 
tures, whatever  they  might  be,  he  was  to  re- 
ceive no  immediate  or  certain  return.  The 
same  remark  is  applicable  in  respect  to  his  la- 
bor and  services,  and  the  exercise  of  his  skill 
and  judgment.  Everything  to  be  done  by  the 
agent  he  was  to  do,  without  any  charge  to  his 
principal. 

Seymour  was  to  receive  the  titles  of  the  prop- 
erty purchased,  as  if  the  purchases  had  been 
made  by  himself  at  home.  All  the  burdens  in- 
cident to  the  acquisition  of  the  property  were 
to  be  borne  by  Price,  with  only  the  contingency 
of  re-imbursement  and  compensation  provided 
in  the  contract. 

The  lands  were  to  be  sold  within  five  years. 
It  is  not  stated  by  whom,  but  as  the  legal  title 
was  vested  in  Seymour,  the  duty  of  selling,  by 
the  clearest  implication,  devolved  upon  him. 
Price  had  no  power  to  move  in  the  matter,  nor 
to  exert  any  control,  except  the  right  to  insist 
that  the  property  should  be  sold  by  Seymour, 
within  the  time  limited,  and  that  the  sales 
should  be  fairly  conducted.  Mann  v.  Butler,  2 
Barb.  Ch.  368.  By  an  implication  equally  clear, 
Seymour  was  to  pay  all  the  taxes  upon  the 
property  which  might  accrue. 

It  is  proper  here  to  consider  the  legal  and 


equitable  relations  of  the  parties  arising  out  of 
the  contract. 

We  think  Seymour  took  the  legal  title  in- 
trust for  the  purposes  specified.  A  trust  ia 
where  there  are  rights,  titles  and  interests  in 
property  distinct  from  the  legal  ownership.  In 
such  cases,  the  legal  title,  in  the  eye  of  the  law^ 
carries  with  it,  to  the  holder,  absolute  domin- 
ion; but  behind  it  lie  beneficial  rights  and  in- 
terests in  the  same  property  belonging  to  an- 
other. These  rights,  to  the  extent  to  which  they 
exist,  are  a  charge  upon  the  property,  and  con- 
stitute an  equity  *  which  a  court  of  equity  ['a  14 
will  protect  and  enforce  whenever  its  aid  for 
that  purpose  is  properly  invoked.  2  Story,  £q. 
sec.  964;  Sturt  v.  Hellish,  2  Atk.  612.  InteresU 
in  real  estate,  purely  contingent,  may  be  made 
the  subjects  of  contract  and  equitable  oorais* 
ance,  as  between  the  proper  parties.  Phyfe  ▼. 
Warden,  5  Paige,  268 :  Armour  v.  Alexander,  la 
Paige,  571.  The  object  of  the  trust  here  was  ta 
sell  the  property  within  the  time  limited  and, 
after  deducting  from  the  proceeds  the  outlay, 
with  interest  and  taxes,  to  pay  over  to  Price 
one  half  of  the  residue.  To  this  extent,  Sey- 
mour was  a  trustee,  and  Price  the  cestui  que 
trust.  They  had  a  joint  interest  in  the  proper- 
ty. Seymour  held  the  legal  title,  but  the  rights 
of  Price  were  as  valid  in  equity  as  those  of 
Seymour  were  at  law. 

If  Seymour,  within  the  five  years,  had  con- 
veyed the  property  to  one  of  his  children,  by 
way  of  advancement,  or  to  a  stranger,  otherwise 
than  upon  a  bona  fide  sale  for  its  fair  value, 
the  grantee  would  have  taken  the  title,  subject 
to  the  trust  upon  which  Seymour  held  it,  and  m 
court  of  equity  would  have  followed  the  prop- 
erty and  dAf.lt  with  it  in  all  respects  as  if  the 
title  had  still  remained  in  Seymour.  If  a  valid 
sale  had  been  made,  the  trust  would  have  fol- 
lowed and  bound  the  proceeds  in  like  manner 
as  it  bound  the  property.  Oliver  v.  Piatt,  3 
How.  401;  Taylor  v.  Plumer,  3  Maule  k  S. 
562;  Sweet  v.  Jacocks,  6  Paige,  355;  Wylie  v. 
Coxe,  15  How.  416. 

Upon  the  death  of  Seymour,  the  legal  estate 
passed  to  his  devisees. 

The  principle  of  equitable  conversion  has  an 
important  bearing  upon  the  case.  Equity  con- 
siders that  as  done  which  is  agreed  to  be  done. 
Money  which,  according  to  a  will  or  agreement, 
is  to  be  invested  in  land,  is  regarded,  in  equity, 
as  real  estate;  and  land  which  is  to  be  convert- 
ed into  monev,  is  regarded  as  money,  and  treat- 
ed accordingly.  Anstice's  Admr.  v.  Brown,  • 
Paige,  448.  In  this  view  of  the  subject,  the  per- 
sonal representative  of  Price  is  the  proper  per- 
son to  maintain  this  suit,  and  it  is  not  neces- 
sary that  his  heirs  at  law  should  be  parties. 

There  is  another  view  of  this  subject,  which 
we  think  may  ^properly  be  taken.  The  [*ais 
agreement  that  the  property  should  be  sold,  and 
half  of  the  profits  paid  to  Price,  was  a  charge 
upon  the  property,  and  gave  him  a  lien  to  the 
extent  of  the  amount  to  which  he  should  be 
found  entitled  upon  the  execution  of  the  agree- 
ment, according  to  its  terms.  The  principle  in- 
volved in  this  proposition  is  a  familiar  one  ia 
equity,  and  constantly  applied  in  the  adminis- 
tration of  its  jurisprudence.  Pinch  v.  Anthony^ 
8  Allen,  539;  Legard  v.  Hodges,  1  Ves.  Jr.  477; 
Roundell  v.  Breary,  2  Vem.  482;  Gardner  v. 
Townshend,  Coop.  Ch.  303;  2  Story,  Eq.  sec.  1» 
214-217;  Denston  v.  Morris,  2  £dw.  Ch.  37. 
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It  it  insisted  by  the  appellees  that  the  oon- 
tract  made  the  oarties  copartners  In  respect  to 
the  lands  to  be  nought.  We  cannot  adopt  that 
Tiew  of  the  subject.  The  adjudications  which 
bear  upon  it  are  conflicting  and  irreconcilable. 
The  case  of  Berthold  v.  Goldsmith,  24  How.  536 
[16  L.  ed.  762],  is  oonclusiye  in  this  forum 
agsinst  the  proposition.  We  deem  it  sufficient 
to  refer  to  that  authority,  without  reproducing 
the  considerations  which  control  the  judgment 
of  the  court. 

But  the  result  is  the  same  as  if  we  held  that 
the  parties  were  copartners.  In  that  event, 
Seymour  would  still  have  held  the  property  as 
trnstee  for  the  firm,  according  to  the  rights  of 
the  respective  members.  Anderson  v.  Lemon, 
8  N.  Y.  236. 

The  appellants  contend,  that  for  any  viola- 
tion of  the  contract  to  the  injury  of  I^ce,  he 
hid  a  remedy  at  law,  and  that  neither  he  nor 
hit  legal  representative  could  have  any  other. 

An  action  at  law,  sounding  in  damages,  may, 
midoubtedly,  be  maintained  in  such  cases  for 
the  breach  of  an  express  agreement  by  the 
trustee,  but  this  in  nowise  affects  the  right  to 
proceed  in  eouity  to  enforce  the  trust  and  lien 
crested  by  the  contract.  They  are  concurrent 
remedies.  Either,  which  is  preferred,  may  be 
•elected.  The  remedy  in  equity  is  the  better 
one.  The  right  to  resort  to  it,  under  the  cir- 
eumstanoes  of  this  case,  admits  of  no  doubt, 
either  upon  principle  or  authority.  Such,  in 
our  judgment,  were  the  effect  and  consequences 
of  the  contract. 

ti6*]  *At  the  end  of  the  five  years,  limited  for 
its  complete  fulfillment,  a  new  element,  not  an- 
ticipated by  the  parties  and,  hence,  not  provid- 
ed for,  intervened.  The  property,  if  then  sold, 
would  have  afforded  no  profit.  There  would 
have  been  nothing  to  divide.  It  is  uncertain 
whether  it  would  have  yielded  enough  to  re- 
imburse the  cost  and  interest.  According  to 
the  views  we  have  expressed,  there  was  a  trust 
sad  Uen  for  the  benefit  of  Price.  They  could 
he  deitroyed  only  by  something  subsequently 
to  occur.  Either  Price  or  Seymour's  devisees 
might  have  insisted  upon  the  sale  of  the  prop- 
erty according  to  the  contract.  This  would 
have  extinguished  the  rights  of  both  parties 
touching  the  lands,  but  it  would  have  benefited 
neither.  There  would  have  been  no  profit  for 
either  party.  Price  would  have  lost  his  ex- 
penditures of  time,  money  and  skill.  The  dev- 
bees  might  have  lost  the  interest  upon  the  in- 
vestment and,  perhaps,  a  part  of  the  principal. 

The  devisees  might  have  held  the  property, 
sad  denied  that,  under  the  circumstances,  the 
trust  subsisted  any  longer.  If  Price  acquiesced, 
hii  rights  would  have  been  at  an  end. 

Price  might,  also,  have  expressly  or  tacitly 
^hsndoned  his  claim.  This  would  have  worked 
the  same  result.  Both  parties  might  have  con- 
chided  to  continue  their  existing  relations,  and 
to  wait  for  a  more  auspicious  period  for  the  dis- 
position of  the  property.  Their  interests  were 
the  same.  What  would  benefit  or  injure  one 
eoold  not  fail  to  have  the  same  effect  upon  the 
others.  If  the  purchases  were  judiciously  made, 
tiie  course  last  suggested  was  obviously  the 
wisest  and  best  for  both  parties.  Was  either 
of  the  alternatives  adopted?  And  if  so,  which 
one? 

This  is  the  turning  point  of  the  case. 
•  Wall. 


The  burden  of  the  proof  aa  to  the  two  form- 
er rests  upon  the  appellants. 

Upon  a  careful  examination,  of  the  record 
we  have  failed  to  find  the  slightest  proof  of  any 
disclaimer  by  the  devisees,  or  of  ^ny  renuncia- 
tion by  rice.  If  such  evidence  exists  we  must 
suppose  it  is  contained  in  the  correspondence 
between  the  parties.  They  are  annexc^d  to  the 
bill  accounts,  showing  the  ^receipts  and  [*ai7 
disbursements  of  Price  down  to  the  time  of  his 
death.  The  receipts,  after  the  death  of  Seymour, 
commence  on  the  24th  of  December,  1841,  and 
terminate  on  the  16th  of  June,  1854.  All  the 
moneys  were  received  from  Messrs.  John  F.  and 
Horatio  Seympur.  It  appears,  by  a  stipulation 
in  the  record,  that  the  suras  with  which  Price 
doited  himself  had  all  be^d  verified  by  com- 
paring them  with  the  original  receipts  in  the 
possession  of  the  counsel  of  the  appeUa^ts.  The 
Messrs.  Seymour  lived  in  the  State  of  New 
York,  and  Price  at  Chicago.  The  moneys  were 
all  remitted  by  checks.  It  is  apparent,  from 
the  face  of  the  accounts,  that  the  receipt  of  the 
money,  in  many  instances,  if  not  in  all,  must 
have  been  acknowledged  by  letter.  None  of 
these  letters  have  been  produced.  Why  not? 
The  inference  is  a  fair  one,  to  say  the  least, 
that  they  contain  nothing  unfavorable  to  the 
claim  of  the  appellee.  This  negative  feature  of 
the  case  is  not  undeserving  of  consideration.  If 
Price,  neither  by  expression  or  acquiescence,  did 
anythinff  to  impair  his  rights,  they  must  still 
subsist  m  full  force. 

We  think  there  is  proof  in  the  record,  that  he 
and  his  personal  representative  considered  the 
time  within  which  the  sales  were  to  be  made, 
prolonged  until  they  could  be  made  profitably, 
and,  that  in  all  other  respects,  the  contract  re- 
mained as  if  it  bad  originally  contained  this 
modification. 

We  can  hardly  conceive  how  the  devisees, 
who  advanced  the  money  to  pay  the  taxes,  and 
with  whom  Price  must  have  corresponded,  could 
have  understood  his  position  differently.  It  is 
admitted  that  from  the  time  of  the  purchases 
down  to  the  time  of  his  death.  Price  had  the 
care  and  charge  of  the  property,  and  paid  the 
taxes  upon  it,  the  devisees  furnishing  the 
money.  His  accounts  are  long,  and  the  items 
numerous.  There  is  no  proof  that  he  ever  made 
any  charge  or  claimed  anything  for  his  services. 
His  accounts  are  silent  upon  the  subject.  How 
can  this  be  accounted  for,  unless  he  expected  to 
be  compensated  by  his  share  of  the  profits  of 
the  binds,  to  be  realized  when  the  proper  time 
for  selling  should  arrive? 

Upon  his  death.  High,  his  administrator,  suc- 
ceeded to  the  *agency.  He  was  employed  [*3x8 
by  the  devisees,  and  performed  the  same  duties 
as  his  predecMsor.  He  negotiated  the  sales 
mentioned  in  the  bill,  and  at  once  claimed  a 
share  of  the  profits  for  Price's  estate,  according 
to  the  contract.  The  claim  was  resisted  by  the 
devisees,  and  he  thereupon  instituted  this  suit. 
The  theory  insisted  upon  by  the  appellees  is 
consistent  with  all  the  evidence  in  the  case.  It 
is  in  conflict  with  nothing  which  has  been  de- 
veloped. It  is  alleged,  in  one  of  the  answers, 
that  Price  "never  pretended  to  the  defendants 
to  have  any  interest,  .  .  .  but  claimed  that 
he  ought  to  be  allowed  a  reasonable  compensa- 
tion for  his  services  as  agent,  and  not  under  the 
contract."  When,  where,  and  how  was  the 
elaim  madet    If  by  letter,  why  is  not  the  letter 
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produced?  Th«  fact  is  important,  but  the  alle- 
gation is  wholly  unsupported  by  anything  in 
the  record. 

The  answers  set  up  the  bar  of  the  Statute  of 
Limitations.  Where  there  is  no  disclaimer  the 
Statute  has  no  application  to  an  express  trust, 
such  as  we  have  found  to  exist  in  this  case. 

It  is  said  there  is  a  misjoinder  of  parties  in 
the  bill  with  respect  to  the  executors  of  Sey- 
mour. The  doctrine  of  equitable  conversion  ren- 
ders their  presence  in  the  case  necessary,  if  not 
indispensable.  If  the  objection  were  well  taken, 
the  bill  as  to  them  would  be  dismissed.  The 
error  would  have  no  other  effect. 

It  is  alleged,  also,  that  there,  is  a  defect  of 
non-joinder  as  to  the  heirs  at  law  of  Price.  The 
application  of  the  same  doctrine  is  a  sufficient 
answer  to  this  objection. 

Conceding  that  the  appellee  is  entitled  to 
have  the  contract  specifically  executed,  the  ap- 
pellants insist  that  the  court  below  erred  in  de- 
creeing that  it  should  be  done  by  a  receiver  in- 
stead of  themselves.  There  being  a  trust  and  a 
lien,  a  court  of  e<iuity  had  unauestionable  au- 
thority to  apply  its  flexible  and  comprehensive 
jurisdiction  in  such  manner  as  might  be  neces- 
sary to  the  right  administration  of  justice  be- 
tween the  parties.  The  devisees  are  numerous. 
9x9*]  The  *death  of  any  one  of  them  might 
seriously  retard  and  embarrass  the  execution  of 
«  decree  shaped  as  the  appellants  suggest.  The 
appointment  of  the  solicitor  of  the  appellants 
as  receiver,  and  the  stipulation,  which  appears 
in  the  record,  that  he  might  sell  at  private  sale, 
protects  in  the  best  manner  the  interests  of  all 
concerned. 

The  court  below  held  that  the  contract  made 
the  parties  to  it  copartners,  and  the  decree  was 
framed  accordingly.  But,  as  the  provisions  of 
the  decree  conform  in  all  respects  to  our  views, 
this  theoretical  error  constitutes  no  ground  of 
reversal.  A  wrong  reason  was  given  for  what 
was  properly  done. 

The  litigation  appears  to  have  been  conduct- 
in  a  spirt  of  candor  and  fairness  on  both  sides, 
which  is  eminently  creditable  to  the  parties. 

We  find  no  error  in  the  record,  and  the  de- 
cree of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Field,  dissenting,  delivered  the 
following  opinion: 

Mr.  Justice  Nelson,  Mr.  Justice  Grier  and 
myself  dissent  from  the  judgment  of  a  ma- 
jority of  the  court  in  this  case. 

The  decrees  appealed  from  are  founded  upon 
the  theory  that,  by  the  agreement  of  May,  1836, 
Price  and  Seymour  became  copartners,  and  that 
the  properfy  purchased  was  copartnership  prop- 
erty. The  interlocutory  decree  declares  that 
Price,  by  virtue  of  that  agreement,  "was  en- 
titled, as  an  equal  copartner  in  the  property,  to 
one  equal  half  of  the  profits  made,  or  to  be 
made,  from  the  sale  of  the  lands;"  that  the 
lands  were  purchased  by  Price  as  an  "invest- 
ment on  joint  account  of  himself  and  said  Sey- 
mour," and  that  the  sales  made,  and  to  be  made, 
were  "to  be  deoned  and  taken  as  made,  and  to 
be  made,  on  joint  account."  And  in  the  final  de- 
cree the  court  administers  the  property  on  what 
it  declares  to  be  "just  partnership  principles." 
It  provides  for  the  payment  out  of  the  fund  of 
aao*]  all  the  costs  and  expenses,  *and  that  "the 
balance  which  shall  remain  [of  the  funds  then 
on  hand],  being  clear  profits  of  the  partnership 
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land  purchase  and  sale  up  to  the  present  time, 
be  equally  divided."  And  it  speaks  of  "closing 
and  settling  the  partnership  land  accounts,  so 
far  as  the  sales  and  collections  have  progressed.** 

And  the  case  was  presented  to  this  court  both 
in  the  oral  and  printed  arguments  of  counsel 
upon  the  question  whether  a  copartnership  was 
created  between  Price  and  Seymour  by  the 
agreement  of  1835,  or  any  interest  vested  in 
Price  in  the  lands  purchased. 

We  shall  consider  at  some  length  both  parts 
of  this  question,  and  in  disposing  of  them,  we 
shall  dispose,  in  our  judgment,  of  the  entirs 
merits  of  the  case. 

We  do  not  consider  the  agreement  as  creating 
any  partnership  between  the  parties,  or  as  vest- 
ing in  Price  any  interest,  legal  or  equitable,  in 
the  lands  purchased.  It  provides  simply  for 
services  to  be  rendered  by  Price  for  Seymour, 
and  a  contingent  compensation  to.  be  made  to 
him  for  such  services.  It  stipulates  on  the  part 
of  Price,  that  he  shall  devote  his  time  and  best 
judgment  to  the  selection  and  purchase  of  land 
to  an  amount  not  exceeding  $5,000,  in  certain 
designated  States  and  Territories,  or  in  such  of 
them  as  he  may  find  most  advantageous  to  the 
interest  of  Seymour;  that  the  purchases  shall 
be  made  during  the  then  existing  year,  and  that 
the  contracts  of  purchase  shall  he  made  and  the 
conveyances  taken  in  the  name  of  Seymour;  and 
on  the  part  of  Seymour,  that  he  shall  furnish 
the  $5,000,  that  the  lands  purchased  shall  be 
sold  within  five  years  afterwards,  and  that  of 
the  profits  made  by  such  purchase  and  sale,  one 
half  shall  be  paid  to  Price,  and  be  in  full  for 
his  services  and  expenses.  And  as  if  to  prevent 
any  possible  misconstruction,  the  agreement 
closes  with  a  declaration  that  no  payment  for 
those  services  or  expenses  shall  be  made  except 
from  such  profits. 

By  the  express  terms  of  the  agreement  tha 
ownership  of  the  property,  was  to  be  in  Sey- 
mour; the  lands  were  to  be  selected  and  pur- 
chased for  his  general  interest,  and  the  title 
*was  to  be  taken  in  his  name.    The  spe-  [*22x 
cial  interest  of  Price  was  only  in  the  profits  as 
a  means  of  compensation  for  his  services;  and 
the  interest  was  not  in  profits  which  might  be 
made  at  any  time,  upon  any  future  sale,  how- 
ever remote,  but  upon  a  sale  within  five  years. 
He  was  to  receive  for  his  compensation  one  half 
that  might  be  realized  above  cost,  interest  and 
taxes,  from  the  rise  of  the  property  within  that 
period.  If  language  is  to  be  interpreted  ita,  its 
natural  and  ordinary  sense,  the  contract  means 
that,  and  means  nothins'more  nor  less.      The 
purchases,  it  says,  shall  be  made  during    the 
present  year.    The  sale  shall  be  made  within 
five  years  from  that  time,  and  one  half  the  pro- 
fits from  such  purchase  and  sale,  not  from  pur- 
chases or  sales  made  at  any  other  time,  shali  be 
paid  to  Price,  not  as  profits,  but  as  compensa- 
tion for  his  services. 

The  provision  for  the  sale  in  five  years  'waa 
not  merely  directory  and  modal,  which  mig^ht 
be  waived  by  Price  without  affecting  his  rights. 
The  subsequent  clauses  securing  a  compensation 
to  him  are  limited  to  a  sale  within  the  period 
desi^ated.  He  was  to  have  half  of  the  profits 
arising  upon  such  sale;  the  moiety  of  the  prof- 
its made  upon  such  sale  was  to  be  in  fnlT  for 
his  compensation,  and  he  was  not  to  receive 
anything  for  services  or  expenses,  except  a  par- 
ticipation in  the  profits  made  "as  aforesaid."* 
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To  one  who  is  familiar  with  the  history  of 
the  growth  of  the  West,  there  is  nothing  singu- 
lar or  even  unusual  in  a  contract  of  this  kind. 
With  the  immense  tide  of  immigration  setting 
in  that  direction,  lands  of  comparatively  little 
ralu^  one  day  sometimes  in  a  few  months  be- 
come the  sites  of  villages  and  cities,  and  the 
source  of  aflSuence  to  their  possessors.  It  is  not 
strange,  therefore,  that  in  1835,  a  year  some- 
what noted  for  its  speculative  tendencies,  a 
gentleman  of  capital  should  propose  to  one  of 
energy  and  experience  in  such  matters,  that  he 
advflince  the  money,  and  the  latter  invest  it  in 
lands  in  the  States  and  Territories  of  the  West, 
"on  or  near  the  sites,  or  expected  sites,  of  towns 
or  places  of  business,"  upon  a  consideration 
that  the  latter  should  receive  by  way  of  com- 
pensation one  half  of  the  profits  which  might 
aaa*]  *be  made  from  the  rise  of  the  property  in 
value  within  a  designated  period. 

Nor  is  there  anything  in  contracts  of  this 
character  which  imposes  the  obligations  or  con- 
fers the  rights  of  copartners  between  the  par- 
ties. There  is  no  copartnership  where  the  rela- 
tionship between  the  parties  is  that  of  master 
and  servant,  or  of  employer  and  employee, 
though  the  compensation  of  the  latter  may  be 
in  proportion  to  the  profits,  or  be  paid  entirely 
out  of  them.  Under  some  circumstances  par- 
ties thus  receiving  a  portion  of  the  profits  may 
be  held,  as  respects  third  persons,  subject  to 
the  liabilities  of  partners;  but  as  between  them- 
selves, and  in  the  adjustment  of  their  respective 
rights,  no  such  relation  obtains.  This  has  been 
settled  law  for  more  than  half  a  century.  Thus, 
in  Hesketh  v.  Blanchard,  4  East,  144,  decided 
in  1803,  the  plaintiff  had  furnished  goods  piv- 
ebased  by  him  on  credit,  to  one  Robinson,  the 
testator  of  the  defendants,  to  take  to  Africa  for 
purposes  of  trade,  upon  an  agreement  that  if 
any  profit  should  arise  from  the  adventure,  he 
should  have  one  half  for  his  trouble.  The 
I^ntiiT  having  paid  for  the  goods,  brought  an 
aeUon  for  the  amount.  It  was  objected  in  de- 
fense, that  as  the  parties  were  to  divide  the 
profits,  if  any,  they  must  be  equally  liable  for 
any  loss,  and  that,  therefore,  a  partnership  was 
constituted  between  them.  But  the  objection 
was  not  sustained,  and  Lord  Ellenborough  said 
that  ''Quoad  third  parties  it  [the  agreement] 
was  a  partnership^  for  the  plaintiff  was  to 
•hare  half  the  profits;  but  as  between  them- 
selves, it  was  only  an  agreement  for  so  much 
as  a  compensation  for  the  plaintiff's  trouble 
and  for  lending  Robinson  his  credit." 

In  Hazard  v.  Hazard,  1  Story,  371,  this  doc- 
trine was  applied  to  a  case  where  one  of  two 
parties  agreed  to  devote  his  time  to  the  manage- 
ment of  the  concerns  of  factories  belonging  to 
the  other  party,  for  one  fourth  of  the  profits  of 
the  business  for  the  first  year,  and  one  third  of 
the  profits  for  each  year  after  until  the  expira- 
tion of  the  agreement,  which  portion  of  the 
profits  was  to  be  the  sole  rewaM  for  his  serv- 
ices. It  was  held  that  there  was  no  partnership 
M3*]  between  the  parties.  "A  mere  •partic- 
ipation in  the  profits,"  said  Mr.  Justice  btory, 
''will  not  render  the  parties  partners  inter  sese, 
whatever  it  may  do  as  to  third  persons,  unless 
they  so  intend  it.  If  A  agrees  to  give  B  one 
third  of  the  profits  of  a  particular,  transaction 
or  business  for  his  labor  and  services  therein, 
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that  may  make  both  liable  to  third  persons  as 
partners,  but  not  as  between  themselves;"  and 
he  refers  in  support  of  the  doctrine  to  the  case 
already  cite4  of  Hesketh  v.  Blanchard. 

Similar  adjudications  have  been  repeatedly 
made,  we  believe,  in  the  highest  courts  of  every 
State  in  the  Union.  Some  slight  differences 
exist  in  them  as  to  the  extent  in  which  a  par- 
ticipation in  the  profits  of  a  business,  by  way  of 
compensation,  wul  render  a  party  liable  as  a 
partner  to  third  persons;  but  there  is  entire 
concurrence  in  the  conclusion  that  such  partici- 
pation alone  does  not  create  a  partnership  be- 
tween the  parties. 

In  Denny  v.  Cabot,  6  Met.  83,  the  question 
presented  to  the  Supreme  Court  of  Massachu- 
setts was,  whether  the  defendant,  Cooper,  was 
a  partner  with  Cabot,  Appleton  &.  Co.  The 
agreement  between  them  was  substantially  this : 
Cabot,  Appleton  &.  Co.  were  to  furnish  Cooper 
stock  to  be  manufactured  into  cloth  at  his  mill 
on  their  account,  and  Cooper  was  to  manufac- 
ture the  cloth  and  deliver  it  to  them,  and  was 
to  receive  from  them  a  stipulated  sum  per  yard, 
and  one  third  part  of  the  net  profits  of  the 
business.  It  was  held  that  the  parties  were  not 
partners,  either  between  themselves  or  as  to 
third  persons;  that  the  agreement  only  pro- 
vided the  manner  in  which  the  compensation  to 
Cooper  for  his  services  in  manufacturing  the 
clotn  was  to  be  ascertained,  and  that  he  had  no 
title  to  any  share  of  the  cloth  or  any  lien  there- 
on. 

In  Loomis  v.  Marshall,  12  Conn.  60,  a  case 
in  some  respects  similar  to  that  of  Denny  v. 
Cabot,  was  before  the  Supreme  Court  of  Connec- 
ticut, and  the  liability  of  a  party  who  receives 
a  portion  of  the  profits  of  a  business  as  com- 
pensation for  his  services  was  very  elaborately 
and  ably  considered.  The  agreement  in  the  case 
was  substantially  this:  A  was  to  furnish  B, 
who  occupied  a  factory,  a  supply  of  wool  for 
two  years  *to  be  manufactured  into  [*aa4 
cloths.  B  agreed  to  manufacture  the  cloths, 
and  to  devote  the  use  of  the  factonr  to  that 
purpose,  and  the  net  proceeds  of  the  cloths,  aft- 
er deducting  incidental  expenses  and  charges  of 
sale,  were  to  be  divided  so  that  A  should  have 
fifty-five  per  cent,  and  B  forty-five  per  cent. 
The  cost  of  the  warp  used,  and  the  expense  of 
insurance  on  the  wool  or  cloths,  were  to  be 
borne  by  them  in  the  same  ratio,  and  in  case  of 
destruction  of  wool  or  cloth  by  fire,  the  amount 
received  from  the  insurance  was  to  be  divided 
between  them,  according  to  the  loss  of  each.  It 
was  held  that  the  agreement  did  not  create  a 
partnership  between  the  parties;  that  the  case 
was  properly  referable  to  that  class  of  cases  in 
which  one  party  receives  a  share  of  the  profits 
or  avails  as  a  compensation  for  services  ren- 
dered, labor  performed,  and  expenses  incurred 
in  the  business;  and  the  court  observed,  that  if 
it  should  hold  that  the  agreement  constituted  a 
partnership,  it  would  change  the  existing  law 
as  to  factors,  brokers,  agente,  ship  masters  and 
seamen,  who  share  in  the  profits  by  wa^  of  com- 
pensation, or  in  lieu  of  wages,  and  introduce 
great  perplexity  in  the  adjustment  of  their  le- 
gal rights  and  remedies. 

Now,  if  a  party  does  not  become  a  partner 
with  others  in  business,  general  or  special,  as 
is  above  clearly  established  by  the  authorities, 
from  the  fact  that  by  way  of  compensation  he 
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iMurticipates  with  them  in  the  profits  of  the 
business,  it  follows  that  he  does  not,  by  reason 
of  such  participation,  acquire  any  interest,  le- 
gal or  equitable,  in  the  property  which  consti- 
tutes the  basis  of  the  business.  It  is  only 
upon  the  theory  that  the  services  rendered  by 
one  party  are  to  be  considered  as  an  equivalent 
to  the  capital  advanced  by  the  other,  that  a 
common  interest  of  both  in  the  property  can  be 
asserted.  This  theory,  not  resting  upon  any 
solid  foundation,  the  inference  deduced  there- 
from, of  course^  fails.  The  sharing  of  the  prof- 
its not  changing  the  relation  of  the  party  as 
agent  to  the  one  who  furnishes  the  capital,  the 
ownership  of  the  property  acquired  by  such  cap- 
ital is  not  affected.  The  case  of  Smith  v.  Wat- 
son, 2  Bam.  &,  C.  401,  is  conclusive  upon  this 
ass*]  point.  In  that  case,  *one  Sampson 
(whose  assignees  in  bankruptcy  were  the  plain- 
tiffs) employed  one  Gill,  a  broker,  to  purchase 
whalebone  and,  by  agreement,  was  to  pay  him 
one  third  of  the  profits  made  on  the  sale  of  it 
for  his  trouble.  The  defendants  were  bankers, 
with  whom  Sampson  kept  his  accounts ;  and  the 
suit  was  brought  to  recover  an  amount  in  the 
defendant's  hands,  which  was  the  proceeds  of 
a  bill  drawn  by  Sampson  on  account  of  a  parcel 
of  whalebone  which  he  had  sold.  Gill  claim- 
ing to  be  a  partner  of  Sampson,  by  means  of 
the  a^eement,  indemnified  the  bankers  and  re- 
'idved  the  money.  It  was  held  that  the  plain- 
tiffs, as  assignees  of  Sampson,  were  entitled  to 
recover.    Bayley,  J.,  said: 

"A  right  to  share  in  the  profits  of  a  particu- 
lar adventure  may  have  the  effect  of  rendering 
a  person  liable  to  third  persons  as  a  partner  in 
respect  of  transactions  arising  out  of  the  par- 
ticular adventure,  in  the  profits  of  which  he  is 
to  participate;  but  it  does  not  ^ve  him  any  in- 
terest in  the  property  itself  which  was  the  sub- 
ject-matter of  the  adventure.  GilFs  riji^ht  to 
claim  property  in  the  whalebone  must  arise  out 
of  the  terms  of  the  bargain  with  Sampson ;  and 
looking  to  them,  it  appears  clearly  that  it  was 
not  joint  property.  It  may  be  assumed  that  it 
was  purchased  in  the  name  of  Sampson  only, 
for  Gill  was  a  mere  agent,  and  was  to  have  a 
proportion  of  the  profits  in  lieu  of  brokerage. 
Considering  the  question  in  this  view,  I  am 
clearly  of  opinion  that  Gill  had  no  property  in 
the  whalebone,  or  in  the  proceeds  of  the  bill." 
Holroyd,  J.,  said: 

"Assuming  it  to  have  been  agreed  between 
Sampson  and  Gill  that  the  latter  should  make 
purchases  of  whalebone,  and  in  lieu  of  broker- 
age, should  have  one  third  of  the  profits  arising 
out  of  the  sales,  and  that  he  should  even  bear 
a  certain  proportion  of  the  losses,  I  am  of  opin- 
ion that  altnough  such  an  agreement  might 
make  Gill  liable  as  a  partner  to  third  persons, 
yet  that  it  did  not  vest  in  him  any  interest  in 
the  whale  bone  purchased  with  the  money  of 
Sunpson.  Such  an  agre^nent  would  not  con- 
vert that  which  was  obtained  by  the  separate 
property  ot  Sampson  into  the  joint  property  of 
Sampson  and  Gill.  It  may  be  collected  from 
the  evidence,  that* the  latter  did  not  furnish  any 
part  of  the  money  required  to  pay  for  the 
236*]  whalebone,  and  that  the  contracts  *for 
sale  were  not  made  in  his  name,  but  in  that  of 
Sampson,  for  Gill  was  to  act  as  broker  only, 
and  to  receive  a  share  of  the  profits  in  lieu  of 
his  brokerage.    The  money  paid  for  the  whale- 
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bone  .being,  therefore,  Sampson's  separate  prop- 
erty, and  the  contracts  being  made  in  his  name 
as  the  purchaser,  the  property  in  the  thing 
purchased  would  vest,  by  virtue  of  the  con- 
tracts, in  him  alone." 

There  is  no  difference  in  principle  between 
this  case  and  the  one  under  consideration. 
Price  was  employed  to  purchase  land,  and  GiU 
was  employed  to  purchase  whalebone.  Price 
was  to  receive  one  half  of  the  profits  made  upon 
a  sale  of  the  land  for  his  services  and  expenses, 
and  Gill  was  to  receive  one  third  of  the  profits 
on  the  sale  of  the  whalebone  for  his  trouble. 
Gill  was  held  not  to  be  a  partner  with  8amp« 
son,  who  employed  him,  or  to  have  any  joint  in- 
terest with  him  in  the  whalebone,  ana  upon  the 
same  principle  it  should  be  held,  in  our  judg- 
ment; that  Price  was  not  a  partner  with  Sey- 
mour, and  did  not  possess  any  joint  intend 
with  him  in  the  land  purchased. 

If  the  decision  in  the  case  of  Smith  ▼.  Wat- 
son is  sound  law — and  it  has  not,  that  we  are 
aware  of,  ever  been  questioned,  but,  on  the  con- 
trary, has  been  uniformly  approved  by  the  high- 
est courts  of  England  and  of  the  United  States 
— it  is  impossible  for  the  complainants  to  sus- 
tain the  present  suit.  The  suit  proceeds,  and 
the  decree  is  rendered,  as  we  have  here  already 
stated,  upon  the  theory  that  Price  and  Sey- 
mour were  copartners,  and  that  the  proper^ 
purchased  was  copartnership  property. 

We  have  shown,  as  we  think  conclusively, 
tnat  Price  was  not  a  copartner  with  Seymour 
under  the  contract  between  them,  and  that  he 
did  not  pocdess  any  interest  with  him  in  the 
lands  purchased,  but  that  the  lands  constituted 
the  separate  property  of  Seymour.  Price  was, 
it  is  true,  interested  in  the  profits  to  be  made  in 
the  sale  of  the  land,  according  to  the  terms  of 
tne  agreement.  It  is  not,  however,  the  interest 
of  a  partner,  but  the  interest  which  every  party 
to  an  executory  contract  has  in  having  the  stip- 
ulations in  his  favor  ^performed  by  tbe  [*sa7 
other  party.  A  personal  action  against  the  de- 
linquent party,  or  his  personal  representatives^ 
is  the  remedy  for  the  breach  of  an  agreement 
of  this  character.  Resort  can  be  had  U>  equity 
only  when  special  circumstances  intervene  to 
render  the  action  at  law  unavailable.  Undoubt- 
edly Price  could  have  maintained  an  action  at 
law  against  the  representatives  of  Seymour  had 
a  sale  of  the  property  been  refused  within  the 
five  years  specified  in  the  agreement,  and  recov- 
ered, as  damages,  a  sum  equal  to  one  half  the 
difference  between  the  value  of  the  property 
and  the  amount  of  its  cost,  interest  thereon,  and 
expenses.  That  he  did  not  institvtf  any  such 
action,  or  make  any  claim  upon  them,  is  ex- 
plained by  the  admission  accompanying  the  rec- 
ord, that  the  property  was  at  that  time  unsal- 
able, and  that  it  was  uncertain  whether,  if  a 
sale  could  have  been  made,  it  would  have 
brought  enough  to  repay  the  original  invest- 
ment and  interest.  The  subsequent  conduct  of 
Price  shows  very  clearly  that  he  regarded  his 
right  to  compensation  dependent  upon  the  pos- 
sibility of  effecting  a  sale  at  a  profit  at  that 
time.  He  lived  until  July,  1854,  more  than 
fourteen  years  after  the  expiration  of  the  ^\e 
years,  and  he  never  asserted  any  claim  under 
the  contract.  He  never  requested  that  the 
lands  be  sold*,  or  asserted  any  interest  in  them 
or  their  proceeds.    He  uniformly  treated  the  con- 
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tntot  as  at  an  end,  and  the  heirs  of  Seymour  as 
-the  exclusive  ovmers  of  the  land  and  its  pro- 
^veds.  He  subsequently  acted  as  agent  for  them 
in  paying  taxes  upon  the  property.  He  lived 
near  the  property,  and  it  was  natural  that  he 
should  be  employed  for  that  purpose;  But  if 
fands,  even  of  trifling  amounts,  were  not  for- 
warded to  him^  he  did  not  advance  the  money, 
hat  allowed  the  property  to  be  sold.  It  is  diffi- 
cult to  reconcile  this  conduct  with  the  theory 
that  he  considered  himself  at  the  time  as  hav- 
ing a  claim  either  uppn  the  land  or  its  proceeds. 
And  it  is  still  more  difficult  to  account  for  his 
entire  silence  to  all  the  world,  to  his  own  rela- 
tives and  agents,  as  well  as  to  the  heirs  of  Sey- 
mour, respecting  any  claim  upon  the  property 
•or  its  proceeds,  if  he  considered  that  in  fact  he 
possessed  any.  It  remained  for  the  administra- 
aa8*]  tor  of  his  *estate,  nearly  three  years  after 
his  death,  to  discover  Uiat  he  possessed,  during 
his  life,  unknown  to  himself,  large  and  valuable 
interests  in  property  which  he  had  purchased 
for  others,  and  in  their  name  twenty-two  years 
hefore.  Th^  claim  now  asserted  is  contrary  to 
the  express  terms  of  the  contract,  and  the  con- 
struction given  to  it  by  Price  himself.  And  even 
the  administrator  acted  as  agent  for  the  heirs 
in  paying  taxes  upon  the  property  and  in  nego- 
tiating sales  for  them  until  he  made  the  discov- 
ery of  the  supposed  rights  of  his  intestate. 

It  is  urged,  as  an  objection  to  the  case  made 
tj  the  defendants,  that  they  did  not  produce  the 
letters  of  Price  to  them.  It  is  assumed  without 
any  intimation  to  that  effect  on  the  part  of  the 
complainant,  that  these  letters  might  have  con- 
tained, and  not  being  produced,  must  be  pre- 
sumed to  have  contained,  something  against 
the  interests  of  the  defendants.  The  objtetion 
any  be  answered  by  the  suggestion  that  the  com- 
plainant did  not  produce  the  letters  of  the  heirs 
of  Seymour  to  Price.  If  they  had  contained  any 
recognition  of  the  claim  now  asserted  in  be- 
half of  Price's  estate,  there  can  be  no  doubt 
that  they  would  have  been  brought  forth.  If  it 
be  proper  to  invoke  presumi>tions  in  respect  to 
the  contents  of  papers  not  produced,  even  when 
not  called  for,  the  presumption  against  the 
chum  of  the  complainant  must  be  regarded  as 
very  great.  It  is  highly  improbable  that  no 
allusion  would  be  made  by  the  heirs  of  Sey- 
mour to  the  interest  of  Price  in  the  property, 
or  to  his  claiming  an  interest  during  a  corre- 
spondence of  fourteen  years,  if,  in  truth,  he 
possessed  or  claimed  any. 

The  case  of  Stow  v.  Robinson,  24  DL  532, 
decided  by  the  Supreme  Court  of  Illinois,  pre- 
sents similar  features  to  the  one  under  consid- 
eration, and  is  authority  u^n  the  point,  that 
the  remedy  of  Price,  if  the  sale  within  the  five 
years  had  been  refused,  was  at  law,  for  breach 
of  the  contract,  and  not  in  equity.  The  case 
was  this:  Robinson  was  the  owner  of  a  block 
of  land  in  or  near  Chicago,  and  it  was  agreed 
ai9*]  between  *him  and  one  Rath  way  that  the 
blodt  should  be  subdivided,  .and  that  Rathway 
should  dispose  of  the  lots  for  one  fourth  cash, 
the  remainder  to  be  secured  b^  notes  payable  in 
one,  two,  and  three  years,  with  interest,  Robin- 
son to  give  bonds  for  deeds  on  receiving  the 
notes  and  to  execute  conveyances  when  the 
notes  were  paid.  Out  of  .the  proceeds  obtained 
Robinson  was  to  receive  the  purchase  money  of 
the  block  with  interest,  and  the  balance  was  to 
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be  equally  divided  between  the  parties;  and  for 
his  share  upon  this  division  Rathway  Was  to 
plat,  survey,  or  subdivide  the  block,  and  ad- 
vertise and  sell  the  same  at  his  own  expense. 
Rathway,  under  the  agreement,  subdivide  the 
block  into  lots,  and  sold  a  portion  of  them, 
whe^  Robinson  stopped  the  sale,  and  refused  to 
allow  any  further  sale,  or  to  execute  any  more 
title  papers.  Rathway  having  died,  his  heirs 
and  personal  representatives  filed  their  bill  to 
compel  a  performance  of  the  agreement.  The 
court  held  that  l^  the  agreement  Rathway  did 
not  acquire  any  vested  interest  in  the  land  it- 
self, and  if  he  was  prevented  from  executing  his 
part  of  the  agreement,  he  had  his  remedy  by 
an  action  at  law  for  damages,  and  that  his 
remedy  was  clearly  not  in  ecjuity. 

The  difference  between  this  case  and  the  one 
under  consideration  is  circumstantial;  the  prin- 
ciple is  the  same  in  both.  The  services  ren- 
dered in  each  were  the  meritorious  cause  for  the 
compensation  to  be  made  by  the  owner  of  the 
land.  In  the  case  cited  it  was  the  platting,  sur- 
veying, subdividing,  advertising,  and  selling  the 
land;  in  the  case  at  bar  it  was  the  selection  and 
purchase  of  the  land.  The  difference  in  the 
services  is  not  material.  The  contract  stipu- 
lating for  the  services  in  the  case  cited  created 
in  lUtthway  no  interest  in  the  land  held 
by  Robinson ;  and  for  the  same  reason  the  oon- 
tract  in  the  case  at  bar,  in  our  Judgment,  creat- 
ed in  Price  no  interest  in  the  lamd  held  by  Sey- 
mour. If  Price  possessed  no  such  interest, 
there  can  be  no  pretense  that  the  land  was 
subject  to  any  trust  for  his  benefit. 

In  our  judgment  the  decree  below  should  be 
reversed  and  the  bill  dismissed. 


CHARLES  F.  STANSBURT,  Appt, 

▼. 

THE  UNITED  STATES. 

(See  S.  C.  8  Wall.  33-37.) 

Secretary  of  Interior,  promise  of — additional 
pay  to  officers — clerks. 

The  written  promise  of  the  Secretary  of  the  In- 
terior la  not  a  binding  obligation  on  the  govern- 
ment, where  no  authority  of  law  existed  for  the 
promise. 

The  Act  of  August  23,  1842,  declares  that  no  offi- 
cer of  the  government,  drawing  a  fixed  salary, 
■ball  receive  additional  compensation  for  any 
service. 

The  above  Act  embraced  clerks  In  the  depart- 
ments, and  Its  operation  has  not  been  withdrawn 
from  them  by  the  12th  section  of  the  Act  of  Aug; 
28.  1842. 

[Mr.  Justice  Fxbld  did  not  sit  In  this  cause.] 

[No.  101.] 
Argued  Mar.  8,  1880.     Decided  Mar.  22,  1860. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Mr.  Robert  B.  Caverly,  for  appellant: 

The  defendants  interposed  the  Statute  of 
Aug.  23,  1842,  sec  2  (5  Stat  at  L.  510),  as  a 
bar  to  petitioner's  claim. 

But  petitioner  insists  that  if  the  above  Act, 
at  its  passage  had  any  reference  to  clerks  in 
the  departments,  it  has  been  repealed  so  far 
as  it  related  to  them  by  subsequent  enactments. 

It  was  repealed  as  to  them  by  the  Act  of 
Aug.  26,  1842,  sec.  12,  5  Stat,  at  L.  526. 

This  Act  enacts  an  independent  rule  for 
clerks  or  other  officers  in  the  departments.    It 

315 


S3-37 


SUPBBMB    COUBT   OT   THE    UNITED    STATES. 


Deo.  Tebi^ 


refuses  pay  to  them  for  doing  the  duties  of 
other  clerics  or  officers,  and  refuses  to  pay  them 
for  extra  services  of  any  kind. 

By  this  Act  the  former  Act  is  repealed  as  to 
clerks,  because  it  prescribes  a  rule  involving 
the  same  subject-matter. 

Bartlet  v.  King,  12  Mass.  645;  Ellis  ▼.  Paige, 
1  Pick.  45. 

While  this  Act  declares  that  a  clerk  shall 
have  no  pay  for  services  done  in  the  place  of 
another,  and  no  extra  allowance  whatever,  it 
also  in  its  legitimate  effect  declares  that  a  clerk 
may  have  pay  on  a  special  contract  in  a  dis- 
tinct service,  foreign  to  clerkships  and  extra  al- 
lowances. 

These  statutes,  we  submit,  were  never  intend- 
ed to  prevent  the  holding  of  two  distinct  offices 
at  the  same  time,  the  one  entirely  foreign  to  the 
other.    And  it  has  been  so  adjudged. 

Dev.  42;  Converse  v.  U.  S.  21  How.  470,  16 
L.  ed.  194;  5  Op.  Crittenden,  Atty-Gen.  765; 
6  Op.  Cushing,  Atty-Gen.  83;  8  Op.  Gushing, 
Atty-Gen.  325,  and  cases  there  cited;  9  Stat,  at 
L.-100,  Aug.  31,  1852. 

The  Statute  of  Aug.  23,  1842,  relied  upon  as  a 
bar  to  petitioner's  recovery,  is  in  derogation  of 
private  rights,  and  is  to  be  construed  strictly. 

U.  S.  ▼.  Hunter,  1  Pet.  (C.  C.)  10;  Smith  v. 
Spooner,  8  Pick.  230;  Sprague  v.  Birdsall,  2 
Om.  419;  Sewall  v.  Jones,  9  Pick.  414. 

As  against  an  equitable,  meritorious  daim, 
it  can  &ve  no  operation  by  implication. 

Both  of  said  Acts  appear  to  have  been  re- 
pealed by  subsequent  Acts. 

See,  Act  1852,  10  SUt.  at  L.  100,  sec.  18,  and 
Act  1853,  10  Stat,  at  L.  211,  sec.  3. 

If  the  Acts  of  1842  have  been  repealed  even 
since  the  contract,  then  we  submit  that  such 
repeal  is  by  legal  construction  to  have  retro- 
active operation,  and  the  petitioner  would  be 
allowed  to  recover  by  the  rules  of  common  law 
and  equity,  the  same  as  if  such  repealed  stat- 
utes had  never  existed. 

The  Act  of  Aug.  31,  1852,  proves  what  con- 
struction Congress  gave  to  the  former  Acts  in 
question,  to  wit:  that  up  to  that  time  clerks 
could  hold  two  distinct  offices  at  the  same  time 
and  take  pay  accordingly;  hence,  this  Act  for- 
bids it,  if  the  clerk  or  officer  is  already  receiving 
$2,500,  but  not  otherwise. 

Petitioner  having  been  commissioned  to  per- 
form a  distinct  agency  in  a  foreign  country, 
such  agency  is  to  be  regarded  as  inconsistent 
with  a  clerkship  here.  His  clerkship  for  the 
time  was  in  fact  suspended  during  his  nine 
month's  absence,  although  the  $100  per  month 
was  not  withheld  from  his  family  during  pe- 
riod. 

Messrs.  Wm.  M.  Evarts,  Atty-Gen.  T.  L. 
Dickey,  Asst  Atty-Gen.  and  T.  H.  Talbot,  for 
appellee: 

(The  court  declined  to  hear  an  oral  argu- 
ment for  the  appellee.) 

I.  No  authority  of  law  existM  for  the  prom- 
ise stated  in  the  alleged  appointments  made  by 
the  Secretary  of  the  Interior,  of  Apr.  25,  1851. 

II.  The  absence  of  any  appropriation  for  pay- 
ing this  claim  stated  by  the  Secretary  of  the 
Interior,  was  a  lawful  reason  for  not  paying  the 
same,  which  furnished  no  ground  for  a  petition 
to  the  Court  of  Claims. 

III.  The  allowance  of  this  claim  was  posi- 
tively prohibited  by  t  2  of  the  Act,  Aug. 
9x6 


23,  1842  (Vol.  V.  p.  510) ;  this,  notwithstand- 
ing  the  passage  of  sec.  12,  of  the  Act,  Aug.  26^ 
1842  (Vol.  V.  p.  625). 

IV.  It  is  also  prohibited  by  sec.  3,  of  the 
Act,  March  3,  1839  (Vol.  V.  p.  349).  Hoyt  ▼. 
U.  S.  10  How.  141. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  suit  is  brought  to  recover  for  services 
rendered  under  the  following  circiunstances : 

In  1851,  the  appellant  was  appointed  by  the 
Secretary  of  the  Interior  an  agent  to  proceed  to 
Europe  and  prepare  for  the  department  an  ac- 
count of  the  London  Industrial  Exhibition;  in 
which  employment  he  was  engaged  in  London 
and  subsequently  at  Washington,  in  the  prepar- 
ation of  his  report  for  a  period  of  seventeen 
months;  but  during  all  the  time  of  his  service, 
he  held  his  place  and  drew  his  pay  as  a  clerk 
in  the  Interior  Department. 

The  Secretary  promised  in  writing  to  pay 
his  expenses  and  allow  him  a  reasonable  com- 
pensation for  his  services.  The  actual  expenses 
of  the  agency  were  paid,  but  nothing  more;  of 
which  treatment  the  appellant  complains,  and 
insists  that  the  written  promise  of  the  Secre- 
tary to  pay  him  the  value  of  his  services,  is  a 
binding  obligation  on  the  government.  But  not 
so,  for  no  authority  of  law  existed  for  the  prom- 
ise. The  Secretary  culd  not  pay  the  claim,  be- 
cause there  was  no  appropriation  to  pay  it^ 
and  he  was  not  authorized  by  Congress  to  create 
an  agency  to  perform  the  service  in  question. 
He  undoubtedly  acted  in  good  faith  with  Stans- 
bury,  and  supposed  that  Congress  would  ap- 
prove the  mode  he  adopted  for  obtaining  use- 
ful information,  and  ratify  his  proceedings; 
and  his  promise,  under  the  circumstances,  must 
be  considered  as  a  dependent  one,  to  take  effect, 
if  Congress  appropriated  money  to  enable  him 
to  comply  with  it.  Congress  having  failed  to 
make  the  appropriation,  the  Secretary  was 
justified  in  refusing  to  pay  the  claim. 

But  he  was  justified  in  his  refusal  on  another 
ground.  The  payment  of  the  claim  was  for- 
bidden by  positive  law. 

The  2d  section  of  the  Act  of  August  23d, 
1842,  declares  'that  no  officer  of  the  gov-  [^S7 
ernment,  drawing  a  fixed  salary,  shall  receive 
additional  compensation  for  any  service,  unless 
it  is  authorized  by  law  and  a  specific  appro- 
priation made  to  pay  it.  When  Stansbury  was 
appointed  in  1851,  this  law  was  in  force,  and 
afforded  notice  to  all  employees  of  the  govern- 
ment, of  the  policy  of  Congress  on  the  subject 
to  which  it  relates.  The  law  was  paseed  to 
remedy  an  evil  which  had  existed,  of  detailing 
officers  with  fixed  pay  to  perform  duties  out- 
side of  their  regular  employment,  and  paying 
them  for  it,  when  the  government  was  entitled, 
without  this  double  pay,  to  all  their  services. 
The  law  prohibited,  and  intended  to  do  so,  the 
allowance  of  such  claims  as  these,  made  by  pub- 
lic officers,  for  extra  compensation,  on  the 
ground  of  extra  services. 

But  the  appellant  insists,  if  the  above  Act 
embraced  clerks  in  the  departments,  its  opera- 
tion has  been  withdrawn  from  them  by  the 
12th  section  of  the  Act  of  26th  of  August,  1842. 
It  is  difficult  to  see*  how  this  conclusion  is 
reached,  because  this  section  refuses  to  pay 
clerks  or  other  officers,  in  the  departments,  for 
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doing  the  duties  of  other  clerks  or  officers,  and 
refuses,  further,  to  pay  them  for  extra  services 
of  any  kind. 

There  is  no  inconsistency  between  the  pro- 
visions of  the  two  Acts,  which  were  passed 
within  a  few  days  of  each  other,  and  were  parts 
of  a  system,  intended  for  the  guidance  of  those 
in  the  employ  of  the  government.  These  pro* 
fisions  furnished  notice  to  all  in  authority, 
that  in  no  event  could  clerks  in  the  departments 
be  paid  for  doing  the  work  of  their  fellow  clerks, 
nor  could  they  be  paid  for  any  other  service, 
unless  it  was  authorized  by  law  and  followed 
by  an  appropriation  to  pay  for  it. 

Stansbury's  appointment  was  not  authorized 
by  law,  nor  waa  there  any  appropriation  to  pay 
for  the  services  which  he  expected  to  render 
the  department. 

It  follows,  therefore,  that  the  transaction  be- 
tween Secretary  Stuart  and  himself  was  in  vio- 
lation of  the  statute  and  cannot  be  the  founda- 
tion of  an  action. 

Judgment  affirmed. 


CHARLES  GIBSON,  Plff.  in  Err., 

V. 

CHARLES  P.  CHOUTEAU  and  Julia  Moffit, 
Devisees  of  Pierre  Chouteau,  Deceased. 

(See  S.  C.  8  Wall.  314-318.) 

Jurisdiction  over  state  judgments— opinion,  or 
argument,  not  resorted  to. 

Where  the  record  shows  that  the  state  court 
DOtt,  In  rendering  Indgment,  have  passed  upon 
■erersl  Questions,  only  one  of  which  Is  ground  of 

Srlsdlction  In  this  court,  and  It  does  not  appear 
at  the  decision  was  necessarily  on  that  question, 
this  court  has  no  jurisdiction. 

Neither  the  opinion  of  the  state  court  nor  the 
trcument  of  counsel  can  be  resorted  to  for  the 
purpose  of  showing  that  a  question  of  Federal 
cognisance  was  decided  by  the  Htate  court. 

[No.  102.] 

Argued  Mar.  0,  1860.    Decided  Apr.  12,  1869. 

IK  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
The  history  and  a  statement  of  the  case  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  John  D.  McPherson  and  Chas.  Gib- 
son (plaintiff  in  error,  p.p.),  for  plaintiff  in 
error. 

Messrs.  Britton  A.  Hill,  L.  F.  Bogy,  and 
Glover  &  Shepley,  for  defendants  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
thf  court: 

The  first  question  to  be  decided  in  this  case, 
which  is  a  writ  of  error  to  the  Supreme  Court 
of  Missouri,  is  whether  there  is  jurisdiction  in 
this  court. 

The  record  shows  that  plaintiff  below,  who 
is  also  plaintiff  here,  filed  his  petition  in  the 
Land  Court  of  St.  Louis,  claiming  to  recover 
of  the  defendants  a  tract  of  sixty-four  acres  of 
land.  He  states  that  Mrs.  Mary  McRee  was, 
prior  to  Aug.  20,  1862,  invested  with  the  title 
by  the  Unit^  States,  and  on  that  day  conveyed 
the  aame  to  him. 

The  defendants  answer,  denying  plaintiff's 
right  to  the  possession,  denying  that  he  has  the 
title,  denying  Mrs.  McRee's  title,  setting  up  the 

Nora. — Opinion  of  state  court  as  part  of  the 
record  for  purpose  of  showing  jurisdiction  In  the 
United  States  Supreme  Court — see  note,  68  L.B.A. 
830. 
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Statute  of  Limitations  and  alleging  that  the- 
title  acquired  by  plaintiff  was  so  acquired  a» 
agent  of  defendants,  and  in  fraud  of  their 
rights.  To  this  the  plaintiff  filed  two  or  three 
replications,  goin^  into  a  minute  history  of  the 
transaction  in  which  the  fraud  was  supposed  to 
have  originated,  and  denying  it  wholly. 

On  these  pleadings  the  case  was  tried  bv  the- 
court  without  a  jury,  and  the  issue  was  found, 
for  plaintiff,  his  damages  assessed  at  $600,  and 
judgment  rendered  for  that  sum  and  for  the 
possession  of  the  land.  A  bill  of  exceptions,  of 
eighty  pages,  was  signed,  which  is  found  in  the 
record,  filled  with  surveys,  decrees  and  testi- 
mony of  witnesses,  some  of  which  is  evidently 
directed  to  the  questions  of  fraud  made  in  the 
pleadings.  It  also  contains  some  ten  or  twelve 
prayers  for  instruction  by  plaintiff,  which  were 
refused  by  the  court  as  rulings  of  law  which 
relate  to  the  validity  of  plaintiff's  title.  Also 
an  instruction  given  by  the  court  to  the  effect 
that  the  patent  of  the  United  States  to  Mrs. 
McRee  invested  her  with  the  title  which  her 
deed  transferred  to  plaintiffs,  and  that  the 
patent  having  issued  within  the  ten  years  next 
preceding  the  commencement  of  the  suit,  the 
Statute  of  Limitations  could  not  be  relief  on 
as  a  bar. 

On  this  record  the  case  was  carried  to  the 
Supreme  Court  of  the  State,  where  it  was  "af- 
firmed in  all  things,"  Dec.  *3,  1866.  [*3x6 
Three  days  after  this,  a  motion  for  rehearing 
was  filed,  which  was  granted  on  the  10th  day 
of  the  same  month,  and  the  judgment  of  afiirm- 
ance  set  aside  and  the  cause  ordered  to  be  dock- 
eted for  a  rehearing.  This  rehearing  was  had 
in  March,  1867,  and  in  April  the  following  judg- 
ment was  entered: 

Charles  Gibson,  Respondent,  "^ 

V. 

Pierre  Chouteau,  Jr.,  C.  P.  Chouteau, 
and  i/Ohn  Cook,  Appellants. 

"Now  again  come  the  parties  aforesaid  by 
their  respective  attorneys,  and  the  court  being 
now  sufficiently  advised  of  and  conoeminff  the 
premises,  doth  consider  and  adjudge  that  the 
judgment  rendered  herein  by  the  said  St.  Louis 
Land  Court  be  reversed,  annulled  and  for 
naught  held  and  esteemed;  that  the  respondent 
take  nothing  by  his  suit  in  this  behalf,  but  that 
the  appellants  go  thereof  without  day,  and  re- 
cover of  the  said  respondent  their  costs  and 
charges  here  expended,  and  have  executioa 
therefor.    Opinion  filed." 

It  is  proper  to  state  that  by  the  Code  of  Prac- 
tice in  the  State  Courts  of  Missouri,  an  equit- 
able defense  may  be  set  up  in  a  common  law 
action,  there  being  no  separate  chancery  juris- 
diction in  those  courts. 

The  matter  claimed  by  plaintiff  to  have  been 
decided  against  him  in  the  Supreme  Court  of 
Missouri,  which  gives  this  court  jurisdiction 
is:  that  the  Statute  of  Limitations  of  that 
State  ran  against  the  title  of  plaintiff  while 
the  same  was  in  the  United  States,  and  before 
it  had  been  transferred,  by  the  patent  of  1862, 
to  Mrs.  McRee.  The  question  now  to  be  con- 
sidered is,  whether  we  can  see  from  this  record, 
either  by  express  words  or  by  necessary  legal 
intendment,  that  the  court  did  decide  that 
proposition. 

The  record  presented  to  the  Supreme  Court 
questions  the  validity  of  Mrs.  McRee's  title, 
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the  transfer  of  her  title  to  plaintiff,  the  trust 
asserted  by  which  plaintiff's  title  inured  to  the 
benefit  of  defendants,  and  the  Statute  of  Limi- 
tations. On  all  these  the  court  below  must  have 
found  for  plaintiff,  for  such  a  finding  was  essen- 
tial to  his  recovery.  The  first  judgment  of  the 
Supreme  Court  affirming  the  jud^ent  of  the 
Land  Court  must  also  £tve  found  all  these  is- 
flues  for  the  plaintiff. 

We  are  asked  now  to  hold  that  the  second 
judgment  of  the  Supreme  Court,  which  reversed 
that  of  the  Land  Court,  was  founded  on  the 
question  of  limitation.  If  we  look  to  the  lan- 
gusige  used  in  the  judgment  of  the  court  in  set- 
ting aside  its  judgment  of  affirmance  and  grant- 
ing a  rehearing,  or  in  the  final  judgment  of 
reversal,  we  can  see  nothing  to  justify  that 
inference. 

This  court  has  decided,  in  the  case  of  Rector 
V.  Ashley,  6  Wall.  142,  18  L.  ed.  733,  following 
Williams  v.  Norris,  12  Wheat.  117,  that  the 
opinion  of  the  court  cannot  be  resorted  to  for 
the  purpose  of  showing  that  a  question  of  Fed- 
eral cognizance  was  decided  by  the  state  court. 
In  the  present  case  it  is  said  that  the  applica- 
tion for  a  rehearing  was  based  exclusively 
on  the  question  of  the  Statute  of  Limitation. 
That  which  is  here  called  a  motion  for  a  re- 
hearing is  merely  an  argument  of  counsel  set- 
ting forth  numerous  decisions  of  the  courts, 
and  many  reasons  of  counsel  why  the  statute 
flhould  be  held  to  be  a  bar;  and  it  insists  that 
this  question  had  not  received  sufficient  atten- 
tion at  the  hands  of  the  court.  It  is  not  easy 
to  see  how  this  argument  can  be  regarded 
as  a  part  of  the  record  of  the  case.  It  can 
318*]  *have  no  better  claim  to  be  so  regarded 
than  the  opinion  of  the  court,  which  accompan- 
ies the  record. 

If,  however,  it  could  be  treated  as  part  of  the 
record,  it  affords  no  conclusive  evidence  that 
the  rehearing  was  granted  on  that  ground. 

But  if  we  could  infer  that  the  rehearing  was 
panted  because  the  court  was  of  opinion  that 
it  had  not  well  considered  that  question,  it  is  to 
be  remembered  that  the  re-argument  took  place 
four  months  afterwards,  that  there  is  nothing 
to  show  what  might  then  have  been  presented 
by  counsel  on  either  side,  or  what  might  have 
been  considered  by  the  court,  for  the  case  was 
fully  opened,  by  setting  aside  the  former  judg- 
ment, to  every  consideration  which  could  right- 
fully influence  the  decision.  It  is  hardly  a 
reasonable  inference,  under  these  circumstances, 
that  ^he  court  did  decide  the  case  on  the  ques- 
tion of  the  Statute  of  Limitations,  and  cer- 
tainly it  does  not  appear  that  the  case  was  nec- 
essarily decided  on  that  question,  or  that  the 
proposition  was  essential  to  the  judgment. 

It  is  our  opinion,  therefore,  that  under  the 
repeated  decisions  of  this  court,  this  record  pre- 
flents  no'  case  of  which  we  have  jurisdiction. 

The  writ  of  error  is,  therefore,  dismissed. 


JOHN  E.  REESIDE,  Appt, 

THE  UNITED  STATES. 

(See  S.  C.  8  Wall.  8&-44.) 

Mail  carrier,  additional  pay  of. 

Contractor  for  carrying  the  mall  in  southern 
-States  held  entitled  to  one  month's  paj,  In  pursu- 
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ance  of  his  contract,  on  the  Postmaster-Geoeral 
ordering  the  service  to  he  discontinued  In  conse- 
quence of  the  civil  war. 

[No.  144.] 
Argued  Apr.  7,  1869.      Decided  Apr.  16,  1869. 

APPEAL  from  the  Court  of  Claims. 
A  petition  in  this  case  was  filed  in  the 
court  below,  by  the  appellant,  to  recover  moneys 
alleged  to  be  due  him  upon  a  contract  for  car- 
rying the  mails,  service  upon  which  had  been 
suspended  by  the  Postmaster-General.  The 
court  having  dismissed  the  petition,  the  plain- 
tiff took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  T.  J.  D.  FuUer,  J.  M.  CarUsle,  and 

J.  S.  Black,  for  appellant: 

Apart  from  the  supposed  effect  of  the  Act  of 
July  28,  1861  (Vol.  XII.  p.  177),  and  the  war 
which  ensued,  there  would  be  no  embarrassment 
in  determining  the  question  involved.  It  would 
then  be  the  ordinary  one  of  a  valid  contract 
being  put  an  end  to  by  one  of  the  contracting 
parties,  and  the  other  contracting  parties,  being 
in  no  fault,  would  be  entitled  to  recover  the 
profits  he  would  have  realized,  provided  the 
contract  had  not  been  broken. 

Phila.  Bait.  &  Wil.  R.  R.  Co.  v.  Howard,  13 
How.  307;  2  Curt.  (C.  C.)  28;  Durkee  v.  Mott, 
8  Barb.  423;  Clark  v.  Marsiglia,  1  Den.  317; 
see,  also,  J.  Scarburg's  Op.  Ct.  of  Claims,  2d 
Sess.  36  Cong,  in  case  of  Romons  v.  U.  S. 

2.  The  contract  was  not  determined  by  the  re- 
bellion. Inland  intercourse  between  the  loyal 
insurrectionary  States  did  not  cease  and  be- 
come illegal  until  the  date  of  the  President's 
Proclamation  of  Aug.  16,  1861.  If  the  state  of 
war  is  relied  upon  by  the  defense  as  an  excuse 
or  justification  for  putting  an  end  to  the  con- 
tract, it  cannot  be  invoked  until  that  time,  and 
the  petitioner  is  entitled  to  his  mail  pay  to  that 
day,  at  all  events. 

The  Postmaster-General  assumed  to  act  un- 
der the  discretion  imposed  upon  him  by  the  Act 
of  Feb.  28,  1861. 

He  might  have  discontinued  the  service  un- 
der this  Act,  or  he  might,  under  the  contract, 
have  annulled  the  service  and  put  an  end  to  the 
contract.  But  he  did  neither.  He  simply  sus- 
pended service  for  the  time  being,  leaving  tlie 
contract  unimpaired  and  in  full  force. 

He  notified  the  claimant  that  he  would  be 
held  responsible  and  be  ordered  to  renew  the 
same  whenever,  in  the  opinion  of  the  Postmas- 
ter-General, it  should  be  safe  to  do  so. 

The  contractor  had  no  notice  whatever  of  th© 
intention  of  the  government  to  suspend  the 
same;  no  time  to  remove  his  property,  or  to 
make  any  shift  for  himself.  But  his  pay  is 
suddenly  stopped  and  he  is  held  liable  for  the 
remaining  period  his  contraet  had  to  run,  to 
resume  at  the  pleasure  of  the  department.  Un- 
der this  state  of  facts,  as  appears  by  the  rec- 
ord, why  should  he  not  receive  his  full  contract 
price  for  the  thirteen  months? 

The  remaining  question  to  be  considered  ie, 
concerning  the  rights  and  liabilities  of  the  par- 
ties under  the  following  clause  in  the  con- 
tract: 

**It  is  hereby  stipulated  and  agreed,  etc. 
etc.,  among  other  things,  that  the  Postmaster - 
General  may  discontinue  or  curtail  the  service 
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in  whole  or  in  part,  in  order  to  place  on  the 
route  a  greater  degree  of  service,  or  whenever 
the  public  interests  require  such  discontinuance 
•or  curtailment  for  any  other  cause,  he  allowing 
•one  month's  extra  pay  on  the  amount  of  serv- 
ice dispensed  with. 

Under  this  head  the  opinions  of  the  Attoc- 
neys-General  are  cited  from  Vols.  IV.  p.  141; 
V.  p.  246;  VI.  p.  616;  VII.  p.  487. 

The  claimant  is  entitled  to  recover  the  actual 
•damages  he  sustained  by  the  suspension  of  his 
contract. 

At  the  time  of  the  suspension,  there  was  no 
'  legal  interruption  to  the  further  performance 
of  the  contract. 

Claimant  is  entitled  to  his  month's  extra  pay 
at  all  events. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  T.  H. 
Talbot,  for  appellee: 

So  far,  however,  from  showing  that  the  order 
-caused  him  any  damage  whatever,  the  case 
shows,  and  this. court  would  take  knowledge  of 
the  fact  without  such  showing,  that  from  Apr. 
15,  1861,  six  weeks  before  the  date  of  the  order 
complained  of,  a  state  of  actual  war  existed  be- 
tween the  United  States  and  the  States  (with 
others)  ...  in  which  these  contracts  were 
to  be  executed. 

Thus  it  appears  that,  before  the  order  sus- 
pending the  service  on  these  contracts  was  is- 
sued, their  execution  had  become  virtually  im- 
possible, by  reason  of  the  above  existing  war. 
The  mail  which  the  appellant  agreed  to  carry 
was  the  United  States  mail;  none  other.  The 
United  States  mail  could  not  be  carried  in 
territory  occupied  by  .the  enemies  of  the  United 
SUtes. 

Tlie  order  of  suspension  was  a  mere  recogni- 
tion, on  the  part  of  the  Postoffice  Department, 
el  this  state  of  war,  such  as  released  the  appel- 
lant from  any  further  fruitless  endeavor  to  ex- 
ecute his  contracts,  until  further  notice  from 
that  department. 

As  further  cause  of  damage,  the  appellant  al- 
leges that  "The  Postmaster-General  declined 
and  refused  to  terminate  said  contracts  under 
the  clause  in  each  of  said  contracts,"  whereby 
the  petitioner  might  claim  one  month's  pay,  as 
liquidated  danutges;  and  that  further,  while 
suspending  the  service  merely  for  the  time  be- 
ing, the  Postmaster-General  held  the  petition- 
er liable  to  resume  the  service  at  any  moment, 
ete. 

The  answer  already  made,  to  the  other  por- 
tion of  the  appellant's  claim,  answers  tnese 
specifications  also.  The  execution  of  the  con- 
tract had  become  impossible  by  reason  of  the 
acts  of  the  King's  enemies,  by  reason  of  the 
ouster  of  the  United  States  from  its  tfctual 
•overeignty  over  the  territory  through  which 
the  claimant's  mail  routes  ran;  had  become  so 
Apr.  15,  while  the  appellant  was  paid  to  June 
1,  1861. 

This  suspension,  thus  caused,  cannot  be  held 
to  be  a  suspension  by  the  Postmaster-General, 
•nch  as  would  give  rise  to  a  claim  for  one 
month's  pay. 

Mr.  Justice  Nelson,  delivered  the  opinion  of 
the   court: 

This  is  a  petition  to  the  Court  of  Claims 
against  the  government,  to  recover  damages 
lor  a  breach  of  six  several  contracts  with  the 
Poittmnster-General   to  carry   the   mail.     The 


routes  over  which  the  mail  was  to  be  carried 
lay  in  the  States  of  Arkansas,  Mississippi,  and 
Louisiana.  The  commencement  of  the  service 
under  the  several  contracts  was  at  different 
periods,  in  1859,  1860  and  1861,  but  terminated 
at  one  period,  the  30th  of  June,  1862.  The  ag- 
gregate compensation  annually  for  the  services 
on  all  these  routes  was  $65,568.  The  petition- 
er has  been  paid  in  full  on  each  of  the  routes 
up  to  the  1st  of  June,  1861.  On  the  27th  of 
May,  1861,  the  Postmaster-General  issued  an 
order  suspending  the  service  on  all  the  routes 
till  further  order,  to  take  effect  May  31.  The 
petitioner  requested  that,  instead  of  suspending 
the  service,  the  Postmaster-General  would  an- 
nul the  contracts.  But  this  was  refused,  and 
he  was  informed  that  he  would  be  held  respon- 
sible under  them,  and  be  ordered  to  renew  the 
service  whenever,  in  his  opinion,  it  would  be 
safe  to  do  so.  The  petitioner  resided  in  Wash- 
ington, and  as  found  by  the  court  below,  it 
would  have  taken  him  twenty  days  to  have  gone 
to  Arkansas  and  have  disposed  of  his  property 
on  his  several  routes.  No  part  of  jiis  sta^e 
property  was  removed  from  tnem;  and  no  spe- 
cial notice  given  to  him  afterwards,  of  a  dis- 
continuance of  the  service  on  the  routes  em- 
braced within  his  contracts. 

Each  contract  contained  a  provision  that  the 
Postmaster-General  might  discontinue  or  cur- 
tail the  service,  in  whole  or  in  part,  whenever 
the  public  interests  required  it,  he  allowing  one 
month's  pay  on  the  amount  of  the  service  dis- 
pensed with. 

*Upon  this  statement  of  the  case,  and  it  [*43 
is  supported  by  the  facts  found  bv  the  court  be- 
low, it  is  difficult  to  see  how  the  government 
can  avoid  the  payment  of  the  month's  pay  upon 
any  principal  of  justice  or  equity.  Ijie  Post- 
master-General, representing  in  this  department 
the  Government,  refused  to  put  an  end  to  the 
contracts;  but  insisted  upon  a  suspension  only 
at  his  pleasure,  and  at  the  same  time  gave  no- 
tice that  the  contractor  would  be  held  respon- 
sible for  a  renewal  when  he  (the  Postmaster- 
General)  should  deem  it  safe  to  renew  them. 
Of  course,  the  stage  property  must  be  kept  on 
hand  at  the  expense  of  the  contractor,  ready 
to  render  the  service  when  ordered;  and,  ac- 
cording to  the  views  of  the  Government,  with 
out  either  remuneration  or  any  allowance  for 
the  same,  not  even  one  month's  extra  pay  on  the 
amount  of  service  dispensed  with,  which,  in 
express  terms,  is  provided  in  the  contract. 

The  only  answer  given  to  all  this  is,  that  a 
civil  war  existed  between  the  United  States  and 
the  States  within  which  these  mail  routes  lay, 
and  that  all  intercourse  with  them  was  illegal 
upon  the  principles  of  international  law.  As- 
suming this  to  be  so,  the  Government  would 
have  been  justified  in  putting  an  end  to  the 
contracts;  and,  in  the  absence  of  any  inter- 
ference on  the  part  of  the  Government,  the  con- 
tractor might  also  have  terminated  them.  But 
the  Government  did  interfere,  and  forbid  the 
annulment  or  termination  of  the  service,  and  in- 
sisted, notwithstanding  a  state  of  civil  war, 
that  the  contract  should  continue,  and  the 
service  be  renewed  at  the  pleasure  of  the  Post- 
master-General. The  truth  is  (and  this  af- 
fords an  explanation  of  the  otherwise  extraor- 
dinary dealings  with  this  contractor)  that,  al- 
though a  state  of  war  existed  between  the  Unit- 
ed States  and  several  of  the  Southern  States, 
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or  portions  of  them,  the  territorial  limits  with- 
in which  it  existed  was  not  well  defined.  Even 
as  late  as  July  13th,  1861,  an  Act  of  Congress 
was  passed  authorizing  the  President,  under  the 
particular  circumstances  stated  therein,  to  issue 
a  proclamation  declaring  any  one  of  these 
States,  or  any  part  of  it,  to  be  in  a  state  of 
insurrection  against  the  United  States,  and 
thereupon  all  intercourse  should  cease 
43*]  ^between  the  same  and  the  citizens  there- 
of, and  the  citizens  of  the  rest  of  the  United 
States.  12  SUt.  at  L.  257.  This  Proclamation 
was  not  issued  till  the  16th  of  August  follow- 
ing, when  certain  States,  including  Arkansas, 
Mississippi,  and  Louisiana,  were  first  declared 
to  be  in  a  state  of  insurrection  within  the  Act 
and  all  intercourse  with  the  loyal  States  was 
prohibited.     12  Stat,  at  L.  1262,  appendix. 

This  intercourse  was  but  partially  interrupt- 
ed at  the  time  these  contracts  were  suspended; 
and  although  a  disloyal  feeling  prevailed,  and 
was  apparently  increasing,  yet  the  policy  of  the 
Government  was  to  conciliate  the  people,  and 
separate  them,  if  possible,  from  the  leaders; 
and  one  of  the  means  used  for  this  purpose  was 
to  continue  these  mail  and  postal  accommoda- 
tions so  long  as  any  hope  existed  of  preventing 
the  rebellion  or  continuing  peaceful  relations. 
The  suspension  of  these  contracts,  instead  of 
putting  an  end  to  them  at  once,  and  the  de- 
mand upon  the  contractor  to  keep  his  stage 
property  on  hand  read^  to  render  service, 
doubtless  grew  out  of  this  policy. 

The  Act  of  28th  February,  1861, 12  Stat,  at  L. 
177,  provided  that  whenever,  in  the  opinion 
of  the  Postmaster-General,  the  postal  service 
cannot  be  safely  continued,  etc.,  for  any  rea- 
son, he  was  authorized  to  discontinue  the  serv- 
ice till  the  same  could  be  safely  renewed.  It 
was,  doubtless,  under  this  Act  that  he  sus- 
pended the  service  in  the  present  case.  But  this 
Act  had  no  effect  to  control  the  legal  import 
of  the  contracts,  nor  did  it  confer  any  greater 
power  than  he  possessed  under  them.  Accord- 
ing to  their  terms,  he  had  the  power  to  discon- 
tinue or  curtail  the  service  on  any  route  for 
any  cause,  allowing  one  month's  pay. 

It  may,  we  think,  be  well  doubted  if  the 
Postmaster-General  had  the  power  under  this 
Act  to  discontinue  the  service,  and  still  hold 
the  contractor  to  renew  it.  It  simply  confers 
power  "to  discontinue,"  for  any  cause,  "the 
postal  service  on  said  route,  or  any  part  there- 
of, or  any  postoffices  thereon,  till  the  same  can 
be  safely  restored,  and  shall  report  his  action 
to  Congress."  Nothing  is  said  as  to  the  duty 
44*]  or  rights  *of  contractors;  and,  in  the  ab- 
sence of  any  provision  on  the  subject,  it  would 
seem  to  be  unreasonable  to  hold  him  respon- 
sible to  renew  the  service  at  any  future  indefi- 
nite period.  But  it  is  unnecessary  to  decide 
this  point. 

The  decree  reversed,  and  cause  remanded, 
with  directions  to  allow  one  month's  pay  un- 
der the  contracts. 


JOHN  MAGWIRE,  Plff.  in  Err., 

V. 

MARY  L.  TYLER  et  al.,  Defts.  in  Err. 

(See  S.  C.  8  Wall.  650-^68.) 

When  survey  necessary  to  title  to  public  lands 
— boundaries,  how  established — presumption 
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as  to  jurisdiction — limitations — survey,  how 
set  aside. 

Where  tbe  documentary  evidences  of  title  of 
claimant  contain  no  sufficient  boundaries,  tbe  con- 
cession In  such  a  case  creates  no  right  of  private 
property  in  any  particular  tract  of  land,  without 
an  antecedent  survey  and  location. 

•  A  court  of  justice  has  no  authority  in  law  to  as- 
certain and  establish  the  boundaries,  as  that 
power  is  reserved  either  to  the  Executive  Depart- 
ment or  to  Conness. 

Where  federal  questions  are  directly  involved  in 
the  pleadings,  this  court  will  not  presume  that  the 
state  court  erroneously  decided  the  case  on  other 
issues,  in  order  to  defeat  its  own  Jurisdiction. 

A  claim  was  not  barred  by  the  Statute  of  Limita- 
tion, where  the  suit  was  commenced  in  less  than 
five  months  after  the  official  sunrev  was  made. 

Where  the  claim  In  question  bad  no  specific 
boundaries  and  attached  to  no  particular  land,  a 
court  of  justice  could  not  give  claimant  a  remedy. 

The  Secretary  of  the  Interior  has  power  to  set 
aside  a  survey. 

The  question  of  the  want  of  jurisdiction  of  ihm 
commissioners  may  be  revised  in  this  court 

[No.  107.] 
Argued  Mar.  17,  1869.    Decide^  Apr.  15,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  case  arose  upon  a  petition  filed  in  the 
St.  Louis  Land  Court,  by  the  plaintiff  in  error, 
to  recover  possession  of  a  certain  tract  of  land, 
and  for  an  accounting  of  the  rents  and  profits 
accrued  during  the  possession  of  said  premises 
by  the  defendants. 

A  change  of  venue  was  subsequently  allowed 
on  petition  of  the  plaintiff,  to  the  St.  Louis 
Court  of  Common  Pleas.  The  case  having  been 
submitted  on  the  plaintiff's  petition,  and  the 
answers  of  all  the  defendants  and  exhibits  and 
other  evidence  in  the  case,  the  court  found  in 
favor  of  the  plaintiff,  and  entered  a  decree  ac- 
cordingly. The  Supreme  Court  of  Missouri 
having  reversed  this  decree,  on  error,  the  plain- 
tiff sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court.  See^ 
also,  the  report  of  the  case  of  Magwire  v.  Tyler». 
1  Blade,  195,  17  L.  ed.  137. 

Messrs.  T.  Swing,  S.  T.  Qlover,  and  Car- 
lisle, for  plaintiff  in  error. 

Messrs.  Britten  A.  Hill,  P.  Phillips,  Curtisa^ 
and  J.  R.  Shepley,  for  defendants  in  error. 

(The  case  was  thoroughly  argued  by  the 
above  counsel;  but  as  the  argument  was  con- 
fined closely  to  the  facts,  no  abstract  is  here 
given.) 

Mr.  Justice  Clifford  delivered  the  opinidn  of 
the  court: 

Complete  titles  to  land  in  the  territoi^  ceded 
by  France  to  the  United  States,  under  the 
Treaty  concluded  at  Paris  on  the  SOth  of  April, 
1803,  needed  no  legislative  confirmation,  as  they' 
were  fully  protected  by  the  3d  article  of  the 
Treaty  of  Cession;  but  persons  holding  incom- 
plete titles  were  required  by  the  Act  of  the 
2d  of  March,  1805,  to  deliver,  before  the  day 
therein  named,  to  the  Register  of  the  Land  Of- 
fice or  the  Recorder  of  Land  Titles,  in  the  dis- 
trict where  the  land  was  situated,  a  notice  in 
writing,  stating  the  nature  and  extent  of  the 
claim,  together  with  a  plat  of  the  same,  and 
also  every  grant,  order  of  survey,  and  convey- 
ance, or  other  written  evidence  of  the  claim, 
in  order  that  the  same  might  be  recorded. 
8  Stat,  at  L.  200;  U.  S.  v.  Wiggins,  14  Pet.  350; 
2  Stat,  at  L.  326. 

Prior  to  the  passage  of  that  Act,  the  province 
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reeled  by  the  Treaty  had  been  subdivided  by 
CoDgress  and  organized  into  two  territories,  and 
the  5th  section  of  the  Act  before  refened  to, 
made  provision  for  the  appointment  of  commis- 
sioners in  each  of  those  territories,  to  ascer- 
tain and  adjudicate  the  rights  of  persons 
claiming  such  titles.  Power  was  conferred  on 
those  commissioners  to  hear  and  decide,  in  a 
aummary  manner,  all  matters  respecting  such 
claims;  and  the  provision  was  that  their  deci 
sions  should  be  laid  before  Congress,  and  be 
subject  to  their  determination. 

Amendments  to  that  Act  were  subsequently 
^53*]  passed  before  *the  title  in  controversy  in 
this  case  was, adjudicated;  but  it  will  not  be 
necessary  to  enter  Into  those  details  in  this  in- 
vestigation, except  to  say  that  the  4th  section 
of  the  Act  of  the  3d  of  March,  1807,  provided 
that  the  decision  of  the  commissioners,  when  in 
favor  of  the  claimant,  should  be  final  against 
the  United  States.  2  SUt.  at  L.  283,  327,  353, 
391,  440. 

Present  suit  was  commenced  in  the  Land 
Court  of  St.  Louis,  but  was  subsequently  trans- 
ferred by  change  of  venue  to  the  Court  of  Com- 
mon Pleas  of  that  county.  Claim  of  the  plain- 
tiff, as  set  forth  in  his  petition,  was  for  four  by 
four  arpents  of  land,  being  part  of  a  conces- 
sion maide  under  Spanish  rule  by  Governor  Ze- 
non  Trudeau  to  Joseph  Brazeau,  and  which  was 
confirmed  to  the  donee  by  the  Land  Commission- 
ers  appointed    under    that    Act   of    Congress. 

Accurate  description  of  the  land  included  in 
the  claim,  and  of  the  several  muniments  of  title 
proposed  to  be  introduced  to  establish  its  valid- 
ity, is  given  in  the  petition.  Those  muniments 
of  title,  as  there  described,  are  in  substance 
and  effect  as  follows: 

1.  The  petition  of  Joseph  Brazeau,  a  citizen 
of  St.  Louis,  dated  June  1,  1704,  for  a  tract  of 
land,  situate  in  the  western  part  of  the  town 
beyond  the  foot  of  the  mound  called  La  Grange 
de  Terre,  of  four  arpents  in  width,  to  extend 
from  the  bank  of  the  Mississippi  in  the  west 

rrter  southwest,  by  about  twenty  arpents  in 
,  thy  beginning  at  the  foot  of  the  nil],  on 
which  stands  the  mound,  and  ascending  in  a 
northwest  course  to  the  environs  of  Rocky 
Branch,  so  that  the  tract  shall  be  bounded  on 
the  east  side  by  the  bank  of  the  river,  and  on 
the  other  sides  in  part  by  the  public  domain, 
and  in  part  by  the  lands  re-united  to  that  do- 
main. 

2.  Ten  days  later  the  Governor  executed  a 
certificate,  in  which  he  declared  that  the  tract 
belonged  to  the  public  domain,  and  certified 
that  he  had  put  the  petitioner  in  possession  of 
the  four  arpents  front  by  twenty  arpents  in 
depth,  and  specified  in  a  general  way  the 
boundaries  of  the  tract.  Next  evidence  of  title, 
654*]  there  described,  was  the  concession  *of 
the  Governor  to  Joseph  Brazeau,  bearing  date 
on  the  25th  of  June  in  the  same  year,  in  which 
he  formally  conceded  to  the  donee,  in  fee  sim- 
ple, for  him,  his  heirs,  assigns,  or  whosoever 
maj  represent  his  rights,  a  tract  of  land  .  .  . 
«f  four  arpents  front  try  twenty  arpents  in 
depth,  situate  north  of  the  town,  ...  to 
begin  beyond  the  mound,  extending  northwest 
to  tlie  environs  of  Rocky  Branch,  bounded  on 
one  side  by  the  bank  of  the  river,  and  on  the 
opposite  by  lands  re-united  to  the  public  do- 
main, through  which  land  passes  the  present 
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concession,  of  which  one  end  is  to  be  bounded 
by  the  concession,  to  one  Esther,  a  free  mu- 
latto woman. 

Invested  with  a  title  to  four  arpents  front  by 
twenty  arpents  in  depth,  as  described  in  his 
concession,  the  donee,  Joseph  Brazeau,  on  the 
9th  of  May,  1798,  by  a  deed  of  that  date  duly 
executed  before  the  Governor,  sold,  ceded,  re- 
linquished and  transferred  to  Louis  Labeaume 
"a  concession  of  land  to  him  given,"  as  afore- 
said, consisting  of  four  arpento  of  land,  to  be 
taken  from  the  foot  of  the  hill  called  La 
Grange  de  Terre,  by  twenty  arpents  in  depth, 
bounded  by  the  Rock  Branch,  or  creek,  at  the 
extremity  opposite  to  the  hillock,  east  by  the 
river,  and  west  by  the  land  belonging  to  the 
royal  domain;  the  said  Brazeau  reserving  to 
himself  four  arpents  of  land,  to  be  taken  at 
the  foot  of  the  hillock  in  the  southern  part  of 
said  land,  .  .  .  selling  only  sixteen  ar- 
pents in  depth  to  the  said  Labeaume,  who  ac- 
cepts the  sale  on  those  terms  and  conditions, 
and  the  instrument  was  signed  by  both  par- 
ties. Reference  must  also  be  made  to  certain 
other  ancient  documents  as  showing  the  origin 
of  the  controversy,  and  as  affording  the  means 
of  ascertaining  the  true  location  of  the  prem- 
ises claimed  by  the  plaintiff. 

Evidently  the  out-bouiidaries  of  the  tract  of 
land  described  in  the  deed  include  the  entire 
concession  previously  obtained  by  the  grantor; 
but  the  reservation,  as  plainly  expressed  in  the 
instrument  of  conveyance,  is  of  four  arpents  of 
land  to  be  taken  at  the  foot  of  the  hillock  in 
the  southern  part  of  tne  tract. 

Rights  of  the  parties,  as  described  in  the  pre- 
ceding instruments,  may  be  easily  ascertained 
and  defined;  but  the  ^purchaser  of  the  ['655 
four  by  sixteen  arpents  of  that  tract  desired  to 
enlarge  his  possession,  and  with  that  view  he 
obtained  from  the  Governor  a  concession  to 
himself  of  an  additional  parcel  of  land,  from' 
the  public  domain.  By  his  petition  he  asked 
the  Governor  to  grant  to  him  three  hundred 
and  sixty  arpents  of  land,  including  that  which 
he  had  antecedently  acquired,  and  then  held 
by  purchase.  Express  reference  is  made  to  the 
tract  he  acquired  by  ptirchase,  and  he  asked 
for  twenty  arpents  in  depth  from  the  river, 
ascending  to  the  Rocky  Branch,  west  quarter 
south  "by  sixteen  arpents  front  along  the  river, 
which  is  the  same  front  as  that  of  the  peti- 
tioner's land.** 

Nothing  could  be  more  precise  than  that  de- 
scription, and  the  further  statement  of  the  peti- 
tion was,  that  "the  angle  made  by  the  perpen- 
dicular line  from  the  road  to  the  river  by  the 
creek,  and  by  the  river,  will  about  complete  the 
quantity,*'  as  described  in  the  petition.  On  the 
15th  of  February,  1799,  the  Governor  made  the 
concession,  and  in  the  same  instrument  he  di- 
rected the  surveyor  "to  make  out  the  survey  in 
continuation'*  of  his  antecedent  purchase,  and 
to  put  the  interested  party  in  possession  of  the 
described  premises.  Description  of  that  con- 
cession, as  given  in  the  certificate  of  the  sur- 
veyor, bearing  date  of  April  10,  1799,  is  that  the 
tract  is  bounded  on  the  north  side  by  the  bank 
of  Rocky  Branch  and  the  public  domain,  on  tlie 
south  side  by  the  lands  of  other  donees,  on  the 
east  by  the  river,  and  on  the  west  side  by  va- 
cant public  lands;  but  it  is  evideni  that  the 
boundaries  of  the  tract,  a^  given  in  the  certifi- 
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cate  of  the  surveyor,  include  the  whole  of  the 
former  concession,  and  that  the  certificate  en- 
tirely overlooks  the  fact  that  the  donee  of 
that  tract  reserved  to  himself  four  arpents  of 
the  same,  "to  be  taken  at  the  foot  of  the  hil- 
lock in  the  southern  part  of  said  land." 

Such  a  survev,  however  the  error  may  have 
arisen,  cannot  have  the  effect  to  enlarge  the 
rights  of  the  purchaser,  or  to  diminish  or  im- 
pair the  rights  of  the  grantor,  to  the  four  ar- 
pents reserved  in  that  deed,  and  which  were 
never  conveyed  to  the  grantee.  Repetition  of 
656*]  the  reservation  in  the  'certificate  of  sur- 
vey may  have  been  omitted  by  mistake,  but 
the  proofs  in  the  record  to  show  that  the 
boundaries  as  given  in  the  certificate  are  er- 
roneous, are  full  and  satisfactory.  Manifest 
differences  exist  between  the  concession  of  the 
Governor  and  the  boundaries  of  the  tract,  as 
given  in  the  certificate  of  the  surveyor,  which 
deserve  particular  notice.  He  takes  the  sixteen 
arpents  front  on  the  river,  not  from  "the  de- 
scent of  the  road  into  the  creek,"  but  from  a 
point  four  arpents  south  of  that  line,  making 
the  distance  from  that  line,  or  from  the  de- 
scent of  the  road  into  the  creek  to  the  south 
line  of  the  concession  as  surveyed*  twenty  ar- 
pents instead  of  sixteen,  as  it  should  have  been, 
whether  tested  by  the  deed  of  conveyance  or  by 
the  terms  of  the  concession. 

Three  lines  only  were  called  for  by  the  con- 
cession, but  the  figure  formed  at  the  branch  or 
creek  by  the  survey  is  composed  of  four  lines, 
which  shows  conclusively  that  the  survey  was 
erroneous.  Plain  duty  of  the  surveyor,  in 
executing  the  order  of  survey,  was  to  follow  the 
directions  of  the  instruments  of  title,  and  inas- 
much as  the  concession  referred  to  the  peti- 
tion for  description  and  boundaries,  he  was 
bound  to  give  the  interested  party  "the  same 
front"  as  that  he  acquired  by  the  conveyance 
described  in  the  petition,  and  to  be  governed 
by  the  statement  therein  contained,  that  "the 
angle  made  by  the  perpendicular  line  from  the 
road  to  the  river"  would  complete  the  quan- 
tity of  the  land  asked  for  by  the  petitioner. 
What  be  asked  for  was  twenty  arpents  in 
depth  by  sixteen  arpents  front,  which  is  the 
same  front  as  that  which  be  had  previously 
acquired  by  purchase.  This  purchase  included 
sixteen  arpents  in  depth,  and  was  a  part  of 
a  concession  of  four  arpents  in  front  by  twen- 
ty arpents  in  depth,  which  was,  by  the  terms 
of  the  deed  as  well  as  by  the  true  construction 
of  the  several  documents  constituting  the  evi- 
dences of  title,  to  be  taken  from  the  foot  of 
the  hillock,  and  was  bounded  at  the  opposite 
extremity  by  Rocky  Branch. 

Compliance  with  the  directions  of  the  con- 
cession as  expressed  in  the  petition  would  have 
657*]  done  exact  justice  to  both  'parties,  but 
the  surveyor,  instead  of  obeying  those  direc- 
tions, commenced  his  field  operations  four  ar- 
pents further  down  the  river,  and  measuring 
south  for  quantity  necessarily  absorbed  the 
whole  reservation  before  described  and  adopted 
the  northern  line  of  the  concession  to  the  mu- 
latto woman  as  the  southern  line  of  the  tract 
he  was  ordered  to  survey.  Doubtless  the  change 
of  location  was  acceptable  to  the  interested 
party,  as  it  gave  him  better  back  land,  and  ex- 
cluded from  his  concession  the  hilly  broken 
land  on  Rocky  Branch,  but  it  left  nothing  be- 
tween his  south  line'  and  the  north  line  of  the 
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concession  belonging  to  the  mulatto  woman  for 
the  owner  of  the  four  by  four  arpents,  as  re- 
served  in  his  ovm  deed. 

Support  to  these  views  is  also  derived  fnnA 
the  terms  of  the  concession  to  the  mulatto^ 
woman  bearing  date  October  5,  1793,  which,  aa- 
therein  described,  has  four  arpents  front,  on  ita. 
two  extremities,  and  the  description  given  of 
the  location  is  that  the  northern  portion  of  the 
grant  is  situated  between  the  mound  La  Grange 
de  Terre  and  the  borders  of  the  Mississippi 
River  running  down  the  river  to  the  "comple- 
ment and  extension"  of  twenty  arpents  in 
depth,  and  is  bounded  on  three  sides  by  the  pub* 
lie  domain,  and  on  the  other  side,  to  wit: 
the  east-northeast  side,  by  the  bluff  or  high 
bank  of  the  river. 

Viewed  in  the  light  of  these  original  docu- 
ments, even  when  unaided  by  the  maps  in  the 
case,  it  is  quite  clear  how  this  controversy 
arose,  but  when  the  several  documents  are  com- 
pared with  the  maps  and  the  parol  testimony 
in  the  record,  the  conclusion  is  irrestistible  that 
the  reservation  in  controversy  was  bounded  on 
the  south  by  the  north  line  of  the  concession  to 
the  mulatto  woman,  and  on  the  north  by  the 
south  line  of  the  tract  sold  and  conveyed  to  the 
party  under  whom  the  respondents  claim. 

Although  the  documents  are  genuine  and 
regular  in  form,  still  the  respective  donees  ac- 
quired nothing  under  them  but  what  is  called 
ah  incomplete  title,  as  the  Governor  did  not 
possess  the  power  to  do  more  than  make  a  con- 
cession. He  could  not  grant  a  patent,  and  as 
no  such  evidence  of  title  *had  been  ob-  [^658 
tained  from  the  former  ^vemment  it  becama 
necessary  for  the  plaintiff  to  prove  that  hia 
claim  had  been  confirmed  under  some  Act  of 
Congress.  Evidence  of  the  proceedings  before 
the  Board  cf  Commissioners  for  the  adjust- 
ment of  such  claims  was  accordingly  intro- 
duced by  the  respective  parties. 

Entries  in  the  minutes  of  the  commissioners 
made  September  3,  1806,  show  that  Louis  La- 
beaume  presented  a  claim  to  the  board  for  three 
hundred  and  seventy -four  arpents  of  land,  situ- 
ate on  the  Mississippi,  and  that  he  produced  a 
concession  duly  registered,  from  Zenon  Tru- 
deau,  for  four  by  twenty  arpents,  dated  25tb 
June,  1794,  granted  to  one  Joseph  Brazeau,  and 
another  concession  from  the  same  Governor  to 
himself  for  three  hundred  and  seventy-four 
arpents,  including  the  said  four  by  twenty 
arpents,  dated  the  15th  of  February,  1799, 
which  was  the  true  date  of  his  concession ;  also 
a  survey  of  the  same  taken  the  2d  of  March, 
and  certified  the  10th  of  April  in  the  same 
year,  together  with  a  certificate  from  the  Gov- 
ernor, dated  May  12,  1798,  of  the  sale  of  said 
four  by  twenty  arpents  by  said  Joseph  Brazeau» 
reserving  to  himself  four  by  four  or  sixteen  ar- 
pents in  superficies,  which  is  the  true  meaning 
of  the  reservation  as  expressed  in  the  deed. 

Statement  in  the  minutes  also  is  to  the  effect 
that  testimony  was  introduced  showing  that  the 
original  donee  of  the  four  by  twenty  arpents 
ob^ined  the  concession  of  that  tract,  and  that 
he  and  the  claimant  had  actually  inhabited  and 
cultivated  the  same  or  caused  it  to  be  inhabited 
and  cultivated  to  that  date.  Proofs  were  also 
introduced  as  stated  in  the  minutes,  which 
showed  that  the  original  donee  was  the  head  of 
a  family,  and  that  ne  inhabited  and  cultivated 
the  tract  at  a  period  sufficiently  early  to  bring 
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the  case  within  the  condition  specified  in  the 
Act  of  Congress  for  ascertaining  and  adjusting 
soeh  titles  and  claims  to  land. 

Further  statement  in  the  minutes  is,  that  the 
claimant  subsequently  abandoned  his  right  to 
the  concession  of  four  by  twenty  arpents,  and 
claimed  directly  under  the  concession  to  him- 
self, which,  as  surveyed,  it  will  be  remem- 
659*1  bered,  included  *the  whole  of  the  ante- 
cedent concession  to  his  grantor;  as  well  the 
four  by  four  arpents,  reserved  in  the  deed  to 
him  from  the  donee  of.  the  tract,  as  the  six- 
teen arpents  which  were  actually  conveyed. 

Argument  for  the  respondents  is,  that  the 
minutes  were 'made  l^  the  clerk  of  the  Board, 
and  not  by  the  claimant,  and  the  suggestion  is 
doubtless  correct,  but  it  is  not  denied  that  the 
applicant  presented  his  claim  to  the  Board  in 
two  forms,  and  there  does  not  appear  to  be  any 
juit  ground  to  question  any  part  of  those  sev- 
eral representations.  Constituting  as  they  do  a 
part  of  the  proceedings  of  the  commissioners, 
they  are  the  proper  subjects  of  reference,  but 
they  are  not  very  important  except  as  tending 
to  show  that  the  true  state  of  the  respective 
claims  was  early  before  the  board,  and  that 
the  claimant  knew  that  he  had  no  title  to  the 
four  b^  four  arpents,  reserved  in  his  deed, 
which  18  also  fully  proved  by  all  the  documen- 
tary evidence  of  title  exhibited  in  the  record. 

When  considered  in  connection  with  the  doc- 
umentary evidence  of  title  the  clear  infer- 
ence from  the  minutes  is,  that  the  claimant 
shifted  his  ground  before  the  commissioner  to  I 
iToid  the  £inger  that  they  might  refuse  to! 
confirm  to  him  the  four  by  four  arpents  to 
which  be  showed  no  title  under  his  deed.  Un- 
less he  had  entertained  doubts  of  his  success 
in  that  particular,  he  would  not  have  changed 
his  position;  but  he  gained  nothing  by  it,  as 
the  Board  rejected  his  claim  because  the  eon- 
cession  to  himself  had  not  been  duly  registered. 

Next  entry  in  the  minutes,  as  exhibited  in 
the  record,  is  the  decree  of  confirmation,  passed 
September  22,  1810,  which  is  in  substance  and 
effect  as  follows,  omitting  unimportant  words: 

Louis  Labeaume  claiming  three  hundred  and 
•eventy-four  arpents  of  land.  .  .  .  The  Board 
confirm  to  him  three  hundred  and  fifty-six  ar- 
pents to  Joseph  Brazeau,  and  order  that  the 
same,  meaning  the  confirmation  to  the  claim- 
ant, be  surveyed  agreeably  to  the  concession 
from  Zenon  Trudeau  to  Louis  Labeaume,  and 
660]*  as  respects  the  four  *arpents,  agreeably 
to  a  reserv.e  made  in  a  sale  from  Joseph  Bra- 
zeau to  Louis  Labeaume. 

Nothing  can  be  plainer  than  the  fact  that  the 
eoounissioners  fuUy  understood  the  rights  of 
these  parties,  and  that  they  confirmed  the  four 
arpents  therein  described  to  the  original  donee ; 
that  they  did  not  intend  and  did  not  confirm 
that  tract  to  Labeaume,  nor  to  anyone  except 
to  the  rightful  owner. 

Supported,  as  these  propositions  are,  by*  clear 
and  irrefra^ble  proofs,  further  argument  up- 
on the  subject  is  unnecessary.  C^nfinnation 
of  the  same,  however,  if  any  be  needed,  may 
bt  found  in  the  certificate  of  the  commission- 
ers, which  they  issued  to  the  party  June  14th, 
1811,  in  which  they  state  that  they  have  de- 
cided that  Joseph  Brazeau,  the  original  claim- 
ant, is  entitled  to  a  patent  for  four  arpents  of 
land  situate  in  the  district  of  St.  Louis,  on  the  | 
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Mississippi,  and  they  therein  ^order  that  the 
same  be  surveyed  agreeably  to  a  reserve  made 
in  a  sale  of  Joseph  Brazeau  to  Louis  Labeaume, 
recorded  in  Book  C,  page  330,  of  the  recorder's 
office,  by  virtue  of  a  concession  or  order  of  sur- 
vey from  Zenon  Trudeau,  Lieutenant  Grovem- 
or."  Obvious  effect  of  these  proceedings  was 
to  blot  out  forever  the  error  committed  by  the 
Spanish  surveyor,  and  to  place  the  rights  of 
the  contestants  upon  their  true  basis.  At- 
tenipts  at  injustice  were  defeated,  but  the  hopes 
of  cupidity  were  not  entirely  crushed. 

Where  the  documentary  evidences  of  title 
produced  by  the  claimant  contain  no  sufficient 
lines  or  boundaries  to  show  that  any  definite 
and  distinct  parcel  of  land  was  severed  from 
the  public  domain,  the  universal  rule  as  settled 
by  repeated  decisions  of  this  court  is,  that  the 
concession  in  such  a  case  creates  no  right  of 
private  property  in  any  particular  tract  of  land 
which  can  be  maintained  in  a  court  of  justice 
without  an  antecedent  survey  and  location.  U. 
S.  V.King, 3 How. 786;  U.  S.  v.  Forbes.  16  Pet. 
173;  The  Houmas  Claim,  4  Op.  Atty-Gen.  693. 

Cases  may  be  found  in  which  it  was  held 
that  where  Congress  had  confirmed  an  incom- 
plete title,  and  subsequently  'confirmed  [*66x 
another  and  a  different  claim  for  the  same 
land,  that  the  elder  confirmation  defeated  the 
younger.  But  the  settled  rule  of  the  court  is 
that,  as  between  two  claimants  under  the  for* 
mer  government,  setting  up  independent  im- 
perfect claims  to  the  same  parcel  of  land,  the 
courts  of  justice  have  no  jurisdiction  to  de- 
termine the  controversy;  that  in  such  cases  it 
belongs  to  the  political  power  to  decide  to  whom 
the  perfect  title  shall  issue.  Landes  v.  Brant, 
10  How.  370. 

Congress,  undoubtedly,  might  confirm  such 
claims  without  any  previous  ascertainment  of 
their  location  or  boundaries,  but  they  have  de- 
cided,  in  respect  to  claims  like  these,  not  to 
exercise  that  power,  and  created  a  Board  of 
Commissioners  to  adjudicate  the  claim»;  and 
this  court  held,  when  considering  this  very  title 
that  the  judicial  tribunals  in  the  ordinary  ad- 
ministration of  iustice  had  no  jurisdiction  or 
power  to  deal  with  these  incipient  claims,  either 
as  to  fixing  boundaries  by  survey  or  for  any 
other  purpose,  but  that  such  a  title,  until  the 
survey  was  made,  attached  to  no  land,  nor 
could  a  court  of  justice  ascertain  its  bound- 
aries, as  that  power  was  reserved  to  the  Exec- 
utive Department  of  the  Federal  Government. 
West  V.  Cochran,  17  How.  414,  16  L.  ed.  114. 

Several  cases  determine  that  where  there  is  a 
specific  tract  of  land  confirmed  according  to  as- 
certained boundaries,  the  legal  effect  of  the 
confirmation  is  to  establish  the  right  and  lo- 
cate the  claim,  but  where  the  claim  has  no  cer- 
tain limits,  and  the  decree  of  confirmation  car- 
ries along  with  it  the  condition  that  the  land 
must  be  surveyed,  and  severed,  from  the  public 
domain  and  the  concessions  of  other  parties, 
then  it  is  beyond  controversy  that  the  title  of 
the  claimant,  although  confirmed,  attaches  to 
no  land,  nor  has  a  court  of  justice  any  author- 
ity in  law  to  ascertain  and  establish  the  bound- 
aries, as  that  power  is  reserved  either  to  the 
Executive  Department  or  to  Congress.  Stan- 
ford V.  Taylor,  IS  How.  412,  15  L.  ed.  454; 
Bissell  V.  Penrose,  8  How.  334. 

Authority  to  appoint  a  surveyor  of  lands  in 
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that  Territory  was  conferred  by  the  Ist  section 
of  the  Act  of  29th  of  April,  1816,  and  it  was 
66a*]  therein  made  his  duty,  amonir  *other 
things,  to  cause  to  be  surveyed  the  lands  in 
the  same  which  have  seen  or  may  hereafter  be 
confirmed  under  the  conditions  therein  provided. 
3  Stot.  at  L.  325. 

Application  was  accordingly  made  by  Louis 
Labeaimie  that  the  tract  confirmed  to  him 
might  be  surveyed,  and  Joseph  G.  Brown,  a  dep- 
uty-surveyor, appointed  under  the  act  in  No- 
vember, 1817,  complied  with  his  request,  and 
certified  that  he  had  "survey^  for  the  appli- 
cant two  tracts  in  one,"  which  was  a  direct  ac- 
knowledgment that  he  had  committed  the  same 
error  as  that  made  in  the  Spanish  survey.  Those 
two  tracts  were:  first,  the  one  consisting  of 
three  hundred  and  fifty-six  arpents,  as  con- 
firmed to  Louis  Labeaume,  and  the  other  was  the 
four  by  four  arpents  confirmed  to  Joseph  Bra- 
zeau,  which  was  properly  located  by  that  survey 
in  the  southeast  comer  of  his  original  conces- 
sion. Correctness  of  that  survey  cannot  be 
doubted,  except  that  both  tracts  were  included 
in  one  survey,  and  it  was  upon  that  ground 
that  the  Recorder  of  Land  Titles,  when  it  was 
presented  to  him  to  obtain  a  patent  certificate, 
refused  to  issue  one,  holding  that  the  confirma- 
tion certificates  required  separate  surveys. 

Express  statement  of  the  certificate  of  survey 
is,  that  the  beginning  of  the  survey  was  at  the 
mouth  of  the  branch,  and  the  field  notes  show 
that  the  surveyor  proceeded  down  the  river, 
^liending  therewith,"  to  the  mouth  of  an  old 
ditch,  where  he  placed  a  stone  at  the  lower  cor- 
ner on  the  river. 

In  consequence  of  the  refusal  of  the  recorder 
to  issue  a  patent  certificate  conforming  to  that 
survey,  the  Surveyor-General,  on  the  2d  of  May, 
1833,  returned  the  same  to  the  deputy-surveyor 
who  made  it,  and  gave  him  authority  to  resur- 
vey  the  tract,  but  with  instructions  not  to  in- 
clude within  the  lines  of  the  new  survey  any 
more  than  the  exact  quantity  of  three  hundred 
And  fifty-six  arpents,  and  under  those  instruc- 
tions he,  on  the  8th  of  June,  in  the  same  year, 
certified  a  plat  and  description  of  survey  of  the 
tract  confirmed  to  Louis  Labeaume  including 
the  whole  of  the  Brazeau  tract,  beginning  on 
663*]  the  south  line  of  his  prior  survey  •and 
running  north  for  quantity,  in  plain  violation 
of  all  the  original  documentary  evidences  of 
titles.  • 

Second  survey  of  Joseph  G.  Brown  was  also 
set  nside^  and  the  Secretary  of  the  Interior  on 
the  25th  of  July,  1851,  decided,  contrary  to  the 
views  of  the  Land  Office  throughout  the  contro- 
versy, that  those  claiming  under  Labeaume  were 
entitled  to  a  patent  to  the  land  above  the  ditch 
according  to  Soulard's  survey,  and  that  the 
reservation  of  four  by  four  arpents  to  Brazeau, 
and  which  he  subsequently  conveyed  to  Chou- 
teau, was  bounded  on  the  north  by  Labeaume's 
south  ditch,  and  that  it  extended  to  the  foot  of 
the  mound.  Directions  were  accordingly  given 
that  the  necessary  surveys  should  be  made,  and 
that  patents  should  be  issued  in  conformity 
'With  those  principles. 

New  surveys  of  the  respective  lands  were 
matie  in  pursuance  of  those  directions,  and  on 
the  26th  of  February,  1852,  patent  certificates, 
in  a  special  form,  were  executed  by  the  recorder 
of  land  titles.  Both  the  patent  certificates  were 
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were  founded  upon  that  decision  of  the  Secre* 
tary  of  the  Interior,  and  the  material  matters 
certified  in  the  one  intended  for  Joseph  Bra- 
zeau were,  that  the  recorder  was  of  the  opinion 
that  the  confirmation  of  four  arpents  was  in- 
tended to  mean  four  arpents  front  by  four  ap- 
pents  in  depth  towards  the  west,  or  sixteen  su- 
perficial arpents,  and  that  the  same  had  been 
surveyed  in  strict  conformity  with  the  deci- 
sion of  the  Secretary  of  the  Interior. 

Elxtended  comments  upon  those  proceedings 
are  not  necessary,  as  they  are  obviously  char- 
acterized by  error  and  injustice  from  their  in- 
ception to  their  final  consimimation.  Patents 
were  executed  March  25,  1852,  in  conformity 
with  the  patent  certificates;  but  the  one  to 
Louis  Labeaume,  or  his  l^gal  representatives, 
contains  an  important  reservation  in  these 
words,  namely:  '^Saving  and  reserving  any 
valid  adverse  right  which  may  exist  to  any 
part''  of  the  tract,  which  is  also  substantially 
repeated  in  the  habendum  clause  of  the  patent. 

Two  months  before  the  patent  was  executed 
locating  the  four  by  four  arpents  south  of  the 
ditch,  the  plaintiff,  as  the  legal  representa- 
tive of  the  original  donee,  protested  against 
♦the  survey  on  which  the  patent  certifi-  [^664 
cate  was  issued,  and  the  record  shows  that  he 
never  accepted  the  patent.  None  of  the  repre- 
sentatives of  the  donee  ever  asked  for  that  sur* 
vey,  nor  ever  consented  to  receive  the  patent, 
and  on  the  4th  of  February,  1858,  the  Secretary 
of  the  Interior  recalled  it,  and  it  was  promptly 
returned  as  having  been  improvidently  issued. 
Justice  and  truth  were  both  subserv^  in  the 
course  pursued,  as  the  patent  gave  no  title  to 
any  land  whatever  to  the  patentee,  because  the 
location  was  upon  an  elder  concession.  Doubt 
as  to  the  power  of  the  Secretary  to  recall  the 
patent  cannot  be  entertained  as  the  point  has 
been  directly  decided  by  this  court.  Brazeau't 
representatives,  say  this  court,  in  the  case  of 
Magwire  v.  Tyler,  1  Black,  199,  18  L.  ed.  140, 
refused  to  accept  the  patent  for  the  sixteen  ar^ 
pents,  and  caused  it  to  be  recalled,  and  his 
claim,  therefore,  stands  before  the  court  just 
as  it  existed  in  1810,  when  the  Board  of  Com- 
missioncfrs  confirmed  it  as  valid. 

Objection  is  made  to  the  jurisdiction  of  this 
court  to  hear  the  case  and  decide  the  contro- 
versy under  the  25th  section  of  the  Judiciary 
Act;  but  there  is  no  proper  ground  for  doubt 
upon  the  subject. 

Explicit  description  of  the  premises  claimed, 
and  of  the  title  under  which  they  are  claimed, 
is  set  forth  in  the  petition,  and  the  answer  in 
several  forms  alleges  in  substance  and  effect 
that  the  pretended  confirmation  to  Joseph  Braz- 
eau was  wholly  void  for  want  of  jurisdiction 
in  the  Board  of  Commissioners  over  the  case, 
and  that  no  title  to  any  land  ever  passed  to 
him  thereunder,  and  that  the  patent-— meaning 
the  one  executed  without  his  consent,  and  re- 
called at  his  request  as  haying  been  improvi- 
dently issued — vested  in  his  legal  representa- 
tives the  only  title  to  land  he  ever  had  by  vir- 
tue of  his  claim  and  confirmation. 

Additions  might  be  made  to  these  selections 
from  tne  answer,  but  it  is  unnecessary,  as  the 
respondents  do  not  deny  that  there  are  issues  in 
the  pleadings  involving  questions  re-esiamin* 
able  in  this  court  under  that  section  of  the 
Judiciary  *Act;  but  what  tHey  contend  [*66s 
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Is,  that  the  answer  presented  other  defenses  not 
re-exftininable  in  this  court,  and  they  insist 
that  the  Supreme  Court  of  the  State,  for  aiigbt 
tliat  appears  to  the  contrary,  may  have  decided 
the  cause  a^j^ainsf  the  plaintiff,  and  reversed 
the  decree  of  the  Court  of  Common  Pleas  upon 
some  of  the  defenses  set  up  in  the  answer  which 
are  not  re-examinable  in  this  court.  Certain  it 
is  that  federal  questions  are  directly  involved  in 
the  pleadings,  and  if  it  appears  that  none  of  the 
other  defenses  afford  any  legal  answer  to  the 
suit,  the  conclusion  must  be  that  the  case  is 
properly  here,  as  this  court  will  not  presume 
that  the  court  below  decided  the  other  issues 
erroneously  in  order  to  defeat  their  own  juris- 
diction.   Neilson  v.  Lagow,  12  How.  110. 

Respondents  pleaded  the  Statute  of  Limita- 
tions, that  they  and  those  under  whom  they 
claim  had  been  in  the  actual  adverse  and  con- 
tinuous possession  of  the  premises  for  more 
than  twenty  years  next  before  the  commence- 
ment of  the  suit.  Such  a  defense  could  not 
have  been  adjudged  good  in  this  case  without 
a  direct  denial  of  the  foundation  of  the  plain- 
tiff's claim,  as  will  be  readily  seen  by  a  brief 
reference  to  the  facts.     When  the  patent,  im- 

erovidently  issued,  was  recalled,  the  claim  of 
razeau  stood  before  the  court  just  as  it  ex- 
isted in  1810,  when  it  was  confirmed  as  valid. 

Having  never  been  surveyed  at  the  request 
of  the  confirmee,  or  by  order  of  the  Land  Of- 
fice, and  never  patented  to  the  claimant,  it  re- 
mained as  it  had  been  throughout,  an  incom- 
plete title  attached  to  no  land,  and  it  could  not 
be  converted  into  a  complete  title,  except  by 
legal  survey  and  by  a  patent  executed  in  due 
form,  as  required  by  law. 

Conscious  that  he  had  a  good  claim,  and  un- 
dismayed by  the  law's  delay,  Brazeau  again 
applied  to  the  Land  Department,  and  requested 
that  steps  might  be  taken  for  the  protection  of 
his  rights;  and  after  a  full  examination  of  the 
case,  the  Secretary  of  the  Interior,  on  the  9th 
of  April,  1862,  ordered  that  a  survey  of  the  four 
by  four  arpents  confirmed  to  him  should  be 
made,  to  be  taken  from  the  southeast  part 
666*]  *of  the  track  surveyed  to  the  other  claim- 
ant, and  referred  the  matter  to  the  Commis- 
sioner 01  the  General  Land  Office  to  have  the 
survey  made  in  accordance  with  the  order. 

Corresponding  survey  was  made  on  the  8th 
of  May  in  that  year,  and  on  the  10th  of  June 
following,  the  patent  was  executed  and  duly 
signed  l^  the  President.  Particular  reference 
is  made  in  it  to  the  survey  for  the  description 
of  the  tract,  and  the  patent  contains  the  same 
reservation  as  that  contained  in  the  patent  to 
the  other  claimant.  Prior  to  the  execution  and. 
delivery  of  that  patent  the  title  was  in  the 
United  States,  as  is  apparent  from  the  docu- 
ments exhibited  in  the  record.  Conceded  origi- 
nallv  to  Joseph  Brazeau,  his  incomplete  title 
to  the  same  remained  unextinguished  through- 
out the  whole  period  of  the  litigation.  He 
never  sold  the  claim  of  four  by  four  arpents  to 
the  other  claimant,  nor  did  he  ever  request  that 
it  should  be  surveyed  or  located  in  any  place 
other  than  the  one  where  it  was  ascertained  to 
be  1^  the  first  survey,  and  it  is  equally  true 
that  Labeaume  never  had  any  concession  of 
tliat  tract;  that  he  never  purchased  ic;  and 
never  had  any'  title  of  any  kind  to  any  part  of 
the  concession,  except  the  sixteen  arpents  aa' 
8  Wall.  U.  S.,  Book  19. 


described  in  his  deed  from  the  rightful  owner 
of  the  residue  of  the  tract. 

Even  those  most  interested  to  do  so  will 
hardly  contend  in  view  of  these  circumstances 
that  the  court  below  could  have  sustained  the 
defense  set  up  in  the  answer,  that  the  claim 
was  barn^d  by  the  Statute  of  Limitations,  as 
the  suit  was  commenced  in  less  than  five  months 
after  the  official  survey  was  made.  Before  that 
time  the  legal  title  was  in  the  United  States^ 
and  the  claim  of  the  plaintiff  attached  to  no 
particular  land.  Obviously  the  same  facts  are 
also  a  complete  answer  to  the  defense  set  up 
by  the  respond^its  of  a  former  recovery  founded 
on  the  decree  in  the  case  of  Magwire  y.  Tyler, 
before  cited,  as  the  title  to  the  land  at  that 
datd  was  in  the  United  States  and  continued 
to  be  so  for  a  long  time  after  the  commence- 
ment of  that  suit. 

Power  to  revise  the  surveys  of  confirmed 
claims  was,  by  the  Act  of  the  4th  of  July,  1836, 
conferred  upon  the  Commissioner  of  the  Gen- 
eral Land  Office,  subject  in  certain  cases 
*to  an  appeal  to  the  Secretary  of  the  [*667 
Treasury,  but  since  the  passage  of  the  Act  of 
the  3d  March,  1849,  such  supervision  is  de- 
volved upon  the  Secretary  of  the  Interior.  5 
Stat,  at  L.  108;  9  Stat,  at  L.  395. 

Plaintiff  in  that  suit  claimed  title  under  the 
survey  made  by  Joseph  C.  Brown,  in  1817,  and 
he  denied  that  the  Secretary  of  the  Interior  had 
the  power  to  set  it  aside,  but  this  court  held 
that  the  Secretary,  under  the  last  named  Act 
of  Congress,  had  that  power  and,  consequently, 
that  the  claim  in  question  had  no  specific  boun- 
daries, and  that  it  attached  to  no  particular 
land,  so  that  a  court  of  justice  could  not  give 
him  a  remedy. 

Theory  of  the  plaintiff  in  that  case  was,  that 
the  survey,  under  which  he  claimed  to  main- 
tain the  suit,  had  been  illegally  set  aside,  and  if 
he  had  been  right,  the  court  would  have  had 
jurisdiction  of  the  merits,  as  the  case  was  one 
brought  here  from  a  state  court,  where  the  dis- 
tinction as  to  the  remedy  between  legal  and 
equitable  titles,  is  not  observed.  But  the  re- 
spondent insisted  that  the  survey  had  been  le- 
gally set  aside,  and  the  court  so  held;  and,  in 
that  state  of  the  case,  this  court  could  not  de- 
cide anything,  under  the  25th  section  of  the 
Judiciary  Act,  except  the  question  as  to  the 
power  of  the  Secretary  of  the  Interior  to  set 
aside  that  survey. 

Some  of  the  judges  were  of  the  opinion  that 
there  was  no  jurisdiction  of  the  case,  but  it  is 
apparent  that  those  who  were  of  a  different 
opinion  never  for  a  moment  supposed  that  the 
decree  in  the  case  would  determine  the  ultimate 
rights  of  the  parties.  Bv  affirming  the  decree 
rendered  in  the  court  below  in  that  case,  this 
court  decided  that  the  survey  then  in  question 
was  legally  set  aside  by  the  Secretary  of  the 
Interior,  but  the  court  did  not  consider  the 
merits,  and  did  not  decide  anything  upon  that 
subject. 

The  respondents  also  allege  that  some  of 
their  number  were  innocent  purchasers,  with- 
out notice,  but  the  defense  is  not  sustained  by 
the  proofs,  and  there  does  not  appear  to  be 
any  foundation  for  the  theory  that  the  decree 
of  the  Supreme  Court  of  the  State  was  placed 
upon  any  such  ground. 

*Want  of  jurisdiction  in  the  commis-  [*668 
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sionera  is  also  set  up  in  the  answer,  and  the 
argument  is  that  the  Supreme  Court  of  the 
State  may  have  decided  that  the  decree  of  con- 
firmation was  a  nullity  on  that  account.  Un- 
supported, however,  as  the  proposition  is  by 
anything  appearing  in  the  recorder  proceedings 
of  the  Board,  it  does  not  seem  to  be  necessary 
to  enter  into  any  extended  argument  to  show 
its  fallacy.  Suffice  it  to  say  that  the  question 
involved  in  the  proposition  is  one  which  may 
be  revised  in  this  court,  and  that  power  answer 
to  it  is«  that  if  the  court  below  so  decided,  the 
decision,  in  our  opinion,  was  clearly  erroneous. 

Apart  from  the  question  of  jurisdiction,  it  is 
also  contended  by  tne  respondents,  that  the  pat- 
ent under  which  the  plaintiff  claims  is  void, 
because  the  land  therem  granted  was  included 
in  their  patent,  which  is  the  elder  title,  but 
the  error  of  the  proposition  consists  in  the 
theory  of  fact  on  which  it  is  founded.  Their 
patent  does  not  include  the  same  land.  On  the 
contrary,  the  land  included  in  the  plaintiff's 
patent  was  excepted  out  of  their  patent  by  the 
reservation  therein  contained,  because  it  was 
a  valid  adverse  right  to  four  by  four  arpents 
of  land  within  those  boundaries,  existing  at 
the  time  their  patent  was  executed. 

Decree  of  the  Supreme  Court  of  the  State  re- 
▼ersed,  with  costs,  and  the  cause  remanded,  with 
directions  to  affirm  the  decree  of  the  St.  Louis 
C9urt  of  Common  Pleas. 

Mr.  Justice  Nelson  did  not  sit  in  this  case. 


MAYOR  AND  ALDERMEN  OF  THE  CITY  OF 
MEMPHIS  and  The  Memphis  Gayoso  Gas 
Company,  Appts., 

v. 
THOMPSON  DEAN, 

(See  S.  C.  8  Wall.  64-76.) 

Suit  by  stockholder — contract  by  city  for  gas. 

A  stockbolder  of  a  company  cannot  file  a  bill  in 
the  United  States  Court,  in  his  own  name,  against 
a  wrong-doer,  where  the  company  has  Itself 
brought  a  suit  in  a  state  court  for  the  same  pur- 
pose, and  which  is  still  pending. 

A  contract  of  a  city  with  a  company  to  furnish 
gas  for  the  city  for  a  specified  time,  is  not  violated 
by  the  establishment  therein  of  another  gas  com- 
pany, nor  by  the  city  taking  stock  in  the  latter 
company. 

[No.  155.] 

Argued  Apr.  8,  Oct  6,  7,  1869.    Decided  Oct.  18, 

1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  fir  the  Western  District  of  Tennes- 


The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  a  stockholder  in  the 
Memphis  Gas  Light  Company,  to  enjoin  the 
authorities  of  the  City  of  Memphis  from  hold- 
ing a  certain  proposed  election,  or  from  sub- 
scribing to  the  stock  of  the  ^Gayoso  Gas  Com- 
pany, and  to  enjoin  the  said  Gayoso  Gas  Com- 
pany from  laying  pipes  in  the  City  of  Memphis, 
and  from  manufacturing  gas  and  selling  the 
same  to  the  inhabitants  of  said  City.  The  de- 
fendants put  in  separate  answers.  That  of  the 
Memphis  Gas  Light  Company  set  up  the  com- 

NOTB. — Concurrent  Jurisdiction  of  tribunals — see 
note  to  Smith  v.  Mclver,  9  Wheat.  532. 
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mencement,  by  itself,  of  a  suit  in  a  state  oonrt 
of  competent  jurisdiction,  to  protect  its  own 
rights  and  those  of  its  stockholders  in  the 
premises.  The  court  having  entered  a  decree 
in  favor  of  the  complainant,  the  defendants  took 
an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Fred.  P.  Stanton,  for  appellants: 

The  second  plea  denies  the  allegation  of  the 
bill,  that  the  Memphis  Gas  Light  Company 
had  refused  to  take  the  necessary  steps  to  as- 
sert and  maintain  the  rights  of  its  stockhold- 
ers; on  the  contrary,  it  shows  the  commence- 
ment of  a  suit  in  the  Chancery  Court  of  Mem- 
phis for  that  purpose,  and  tenders  a  copy  of  the 
record  in  proof  of  it.  But  this  fact  is  not  only 
shown  by  the  plea  and  the  record  exhibited^ 
but  it  is  equally  admitted  by  the  bill  itself^ 
in  its  "Exhibit  B."  In  this  exhibit  the  Presi- 
dent of  the  Gas  Light  Company  informs  the 
complainant  that  the  bill  had  been  filed  in  the 
Chancery  Court,  and  a  partial  injunction  ob- 
tained. 

Under  the  circumstances  existing  at  the  time,, 
as  thus  shown  by  the  pleadings,  Thompson 
Dean,  as  one  of  the  stockhoMers  of  the  Memphia 
Gas  Light  Companv,  had  no  right  to  file  hia 
bill  in  the  court  below,  in  order  to  protect  the 
interests  of  the  Company.  He  could  only  do 
so  in  case  the  Company  refused  to  do  it. 

Dodge  V.  Woolsey,  18  How.  344,  15  L.  ed.  406. 

The  third  plea  relies  upon  the  actual  penden- 
cy of  the  prior  suit  in  the  Chancery  Court  of 
Memphis.  The  preliminary  injunction  granted 
by  the  Chancellor  was  in  the  fbllowing  words: 

"Upon  complainant  giving  bond  with  se- 
curity in  the  sum  of  $5,000,  the  clerk  and  mas- 
ter will  issue  the  writ  of  injunction  restraining: 
defendants  from  laying  their  gas  pipes  aboire 
those  of  complainant,  or  so  near  to  them  as  to 
cause  injury  to  them. 

I  decline  ordering  an  injunction  restraining, 
defendants  from  proceeding  with  their  gaM. 
works,  as  I  do  not  see  that  any  exclusive  privi- 
lege has  been  conferred  on  complainant. 

Wm.  M  Smith,  Chancellor. 

Sept.  12,  1867." 

This  injunction  was  in  full  operation  whcit 
Dean  filed  his  bill  in  the  court  below;  and  it  i» 
evident  that  he  went  into  the  Circuit  Court  of 
the  United  States  in  order  to  evade  the  jurisdic- 
tion of  the  local  court — to  appeal  from  the  de- 
cision of  Chancellor  Smith,  who  had  refused  to 
recognize  the  monopoly  claimed  by  the  Ga» 
Light  Company.  He  made  the  Mayor  and  Al- 
dermen parties  to  the  proceedings,  probably  be- 
cause he  supposed  that  would  enable  him  to- 
avoid  the  plea  of  a  prior  action  pending.  But. 
the  fact  of  additional  parties  being  included 
in  the  second  suit,  does  not  alter  the  applicatioia 
of  the  principle.  The  true  test  is  the  identity 
of  the  matter  in  issue — the  rights  claimed  and. 
the  relief  sought.  In  both  cases  the  foundation 
of  the  proceedings  is  the  same.  Botli  rely  upon* 
the  monopoly  claimed  by  the  elder  Gas  CkHti- 
pany — ^the  exclusive  right,  said  to  be  granted  ii^ 
their  charter,  to  make  and  sell  gas  in  Memphis^ 
The  absurd  proceeding  against  the  city  tm^ 
thorities  depends  wholly  on  this  claim;  for  un<^ 
less  the  exclusive  right  claimed  can  be  e8tal>- 
lished,  there  is  no  pretense  of  any  right  in  sk 
citizen  of  New  York  to  interfere  with  the  pro- 
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posed  acta  of  the  Mayor  and  Aldennen.  If  that 
exclusive  right  can  be  established,  then  the  in- 
junction against  the  citj^  would  bie  wholly  use- 
less, inasmuch  as  an  injunction  against  the 
new  Company  would  effectually  suspend  their 
work,  in  spite  of  the  people  or  public  authori- 
ties of  Memphis. 

Story,  Eq.  PI.  sec.  736-745;  Cooper,  Eq.  PI. 
273;  Mitford,  Ch.  PI.  248. 

2.  But  the  main  point  in  the  present  cilse, 
and  that  on  which  the  judgment  of  this  court 
is  especially  desired,  has  reference  to  the  ex- 
elusive  rights  claimed  by  the  Memphis  Gas 
Light  Company  under  its  charter.  The  Com- 
pany asserts  a  right  to  the  complete  monopoly 
of  making  and  selling  gas  in  Memphis.  This 
extraordinary  claim  is  based  upon  the  language 
of  the  3d  section  of  the  Act  to  authorize  the  es- 
tablishment of  the  National  Gas  Light  Com- 
pany, which  is  adopted  in  the  Act  establishing 
the  Memphis  Gas  Light  Company. 

"Sec  3.  It  shall  be  the  duty  of  said  Company 
to  establish  within  three  years  from  the  first 
day  of  January,  1850,  a.  gas  manufactory  within 
the  City  of  Nashville,  of  sufficient  capacity  to 
•upply  its  corporate  authorities  and  inhabi- 
tants with  such  Dublie  and  private  gas  light 
as  may  be  required." 

In  one  of  the  latest  cases  decided  by  this 
eourt,  the  following  rule  is  laid  down: 

'^n  the  case  of  the  Charles  River  Bridge,  the 
rales  of  construction  known  co  the  English 
eommon  law  were  adopted  and  applied  in  the 
interpretation  of  legislative  srants,  and  the 
principle  was  recognized  that  charters  are  to  be 
eonstrued  most  favorably  to  the  State,  and  that 
in  grants  by  the  public,  nothing  passes  by  im- 
plication. This  court  has  repeatedly  since  re- 
asserted the  same  doctrine;  and  the  decisions 
in  the  several  States  are  nearly  all  the  same 
way.  The  principle  is  this:  That  all  righto 
which  are  asserted  against  the  Stote,  must  be 
dearly  defined  and  not  raised  by  inference  or 
presumption ;  and  if  the  charter  is  silent  about 
a  power,  it  does  not  exist."  The  Binghamton 
Bridge,  3  Wall.  75,  18  L.  ed.  137. 

It  is  scarcely  necessary  to  cite  the  following 
list  of  cases,  in  which  the  question  in  some  of 
its  forms  has  been  considered  by  this  court: 

Beatty  v.  Lessee  of  Knowler,  4  Pet.  152; 
Prov.  Bk.  v.  Billings,  4  Pet.  514;  Charles  River 
Bridge  V.  Warren  Bridge,  11  Pet.  420;  Mills  v. 
St.  Clair  County,  8  How.  581 ;  Bridge  Props,  v. 
Hoboken  Co.  1  Wall.  116,  17  L.  ed.  571;  Turn- 
pike Company  v.  The  State,  3  Wall.  211,  18 
L  ed.  180. 

Messrs.  D.  K.  McRea,  Humes,  and  Preston, 
for  appellee: 

1.  The  plea  to  the  jurisdiction  states  three 
grounds:  1.  "That  although  the  complainant 
u  a  non-resident  stockholder  of  Tennessee,  yet 
his  Company  is  a  resident  Corporation  of  Ten- 
nessee." This  is  no  valid  objection,  if  case  stated 
for  reliei  shows  that  the  president  and  direc- 
tors of  the  old  Company  were  guilty  of  a  breach 
of  duty  in  neglecting  to  assert  properly  the 
ri^ta  of  the  Company,  so  as  to  permit  their 
value  to  be  injured  or  destroyed.  Dodge  v. 
Woolsey,  18  How.  344,  16  L.  ed.  406. 

The  second  ground  stated  in  the  plea  is,  that 
the  president  and  directors  of  the  old  Company 
have  not  refused  to  take  all  necessary  and  prop- 
er steps  to  protect  the  righto  of  complain- 
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ant;  and  the  old  Company,  on  the  contrary, 
had  filed  a  bill  in  the  Chancery  Court  of  Mem- 
phis, seeking  the  same  relief  and  urging  the 
same  matters  of  complaint  as  in  this  bill,  and 
defendanto  exhibit  a  copy  of  that  record.  But 
it  will  be  seen  that  to  that  bill  the  Mayor  and 
Aldermen  were  not  parties,  and  none  of  the  al- 
legations against  them  of  fraudulent  and  power- 
ful combination  with  the  new  Company,  in  vio- 
lation of  ite  contract  with  the  old  Company  and 
of  ito  charter,  are  set  forth.  If  the  claims  of 
the  old  Company  are  legally  valid,  to  the  ex- 
clusive privileges  as  alleged  by  them,  both  un- 
der their  charter  and  under  their  contract  of 
1852  with  the  corporate  authorities  of  Memphis, 
then  the  alleged  action  of  the  Board  of  Mayor 
and  Aldermen,  in  seeking  to  lend  ito  aid  to  the 
new  Company  by  subscribing  $250,000  of  stock, 
was  a  gross  and  dangerous  fraud  against  the 
old  Company  and  ito  stockholders.  The  presi- 
dent and  directors  of  the  old  Company,  showing 
clearly  that  they  knew  and  appreciated  the 
righto  of  their  Company  and  the  injuries  sought 
to  be  inflicted  on  their  chartered  privileges, 
were  guilty  of  the  non- performance  of  a  con- 
fessed official  obligation,  in  refusing  to  toke 
steps  against  the  Board  of  Mayor  and  Alder- 
men, which  amounted,  in  the  language  of  Judge 
Wayne,  delivering  the  opinion  of  this  court  in 
the  case  of  Dodge  v.  Woolsey,  18  How.  345,  15 
L.  ed.  406,  to  a  breach  of  trust.  Therefore,  one 
of  the  stockholders  was  forced  in  self-defense 
to  sue  and  call  -upon  the  Circuit  Court  of  the 
United  Stotes,  as  a  Court  of  Chancery,  to  stop 
this  gross  fraud  of  the  C^ty,  by  whose  powerful 
aid  alone,  in  all  probability,  the  attack  by 
adventurers  upon  ito  charter^  privileges  could 
be  made  successful.    Dodge  y.  Woolsey  (supra.) 

The  plea  was  overruled  properly  because  it  i^ 
defective.  It  is  double,  informal,  and  multi- 
farious, since  it  contoins  more  defenses  than 
one.  It  avers,  first,  as  one  ground  of  defense, 
that  although  the  complainant  is  a  non-resident 
of  Tennessee,  yet  the  old  Company  is  not.  In 
the  second  and  third  grounds  of  the  plea,  there 
is  alleged  the  pendency  of  another  suit.  A 
plea  contoining  more  defenses  than  one  is  bad. 
Various  facto  can  never  be  pleaded  in  one  plea, 
unless  they  are  all  conducive  to  one  point,  on 
which  the  defendant  must  rest  his  defense; 
otherwise  it  will  be  open  to  the  charge  of  du- 
plicity and  multifariousness. 

Story,  £q.  PL  sec.  653,  et  seq.;  R.  I.  y.  Mass. 
12  Pet  657;  2  Dan.  Ch.  Pr.  102;  Goodrich  v. 
Pendleton,  3  Johns.  Ch.  384. 

2.  We  insist  that  by  the  express  terms  and 
words  of  the  charter  of  the  Memphis  Gas  Light 
Company,  an  exclusive  privilege  of  erecting, 
establishing  and  constructing  public  gas  works 
at  Memphis,  and  of  manufacturing  and  vend- 
ing gas  by  means  of  such  public  works  to  the 
inhabitanto  and  corporate  authorities  of  Mem- 
phis, was  granted  to  the  Memphis  Gas  Light 
Company  for  the  duration  of  its  charter;  that 
this  grant  is  a  contract,  the  subsequent  grant  of 
the  same  branch  of  it  to  the  Gayoso  Gas 
Company  by  the  Legislature  of  Tennessee,  im- 
pairs its  ooligation  within  the  prohibition  of 
the  Constitution  of  the  United  States,  and 
hence  the  subsequent  grant  is  void. 

This  privilege  of  estoblishing,  erecting  and 
constructing  gas  works  and  manufacturing  and 
vending  gas,  by  means  of  public  works,  to  the 
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inhabitants  and  corporate  authorities  of  Mem- 
phis, is  a  franchise;  that  is  to  say,  "a  privil^^ 
or  immunity  of  a  public  nature,  which  cannot 
be  legally  exercised  without  legislative  grant." 
This  court,  in  the  case  of  Bk.  of  Augusta  ▼. 
Earle,  said:  "Franchises  are  special  privileges 
conferred  by  covernment  upon  individuals,  and 
which  do  not  belong  to  the  citizens  of  the  coun> 
try  generally  of  common  ri^t."  Ang.  &  Ames, 
Corp.  sees.  4,  737;  Bk.  of  Augusta  y.  Earle,  13 
Pet.  595. 

The  franchise  of  the  Memphis  Gas  Light 
Company  has  another  feature  distinguishing  St 
from  the  ordinary  privileges  of  other  private 
corporations.  By  the  express  terms  ot  the  char- 
ter it  involves  public  duties  and  charges.  What- 
ever gas  lights  any  inhabitant  of  the  City  or 
the  corporate  authorities  of  the  City  may  re- 
quire, this  Company  is  expressly  bound  by  its 
charter  to  supply,  and  that,  too,  at  a  reasonable 
price,  to  be  regulated  by  the  price  of  gas  in 
other  southwestern  cities,  and  never  to  exceed 
one  cent  per  cubic  foot  for  gas.  Such  is  the 
duty  of  this  Company  by  the  express  provisions 
of  the  charter,  and  such  is  the  jus  publicum. 

See,  Charter,  sees.  2,  3,  4,  5,  7;  Charles  Riv. 
Bridge  v.  Warren  Bridge,  11  Pet  630;  2  Dane, 
Abr.  ch,  67,  p.  683;  Charles  Riv.  Bridge  v. 
Warren  Bridge,  7  Pick.  496. 

Now,  this  being  a  franchise  burdened  with 
these  public  duties  and  charges,  the  owners 
must,*  as  a  reasonable  equivalent,  be  protected 
in  their  property,  their  franchise. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee. 

The  bill  was  filed  by  Dean,  who  is  a  stock- 
holder in  the  Memphis  Gas  Light  Company, 
against  this  Company  and  the  Memphis  Gayoso 
Gas  Company,  both  incorporated  by  the  L^s- 
lature  of  Tennessee,  and  also  against  the  City 
of  Memphis,  for  the  purpose  of  restraining  the 
Gayoso  Gas  Light  Company  from  Laying  down 
gas  pipes  within  the  City  of  Memphis,  and  from 
furnishing  the  City  with  gas,  and  the  City  of 
Memphis  from  subscribing  to  the  stock  of  this 
0>mpany. 

The  ground  npon  which  the  claim  is  made  to 
restrain  this  Company  is:  that  the  previous 
Company,  of  which  the  complainant  is  a  mem- 
ber, had  conferred  upon  it  by  its  charter  an 
exclusive  right  to  supply  the  City  with  gas, 
and  that  the  Legislature  was  thereby  disabled 
from  oouferring  the  same  privileges  upon  an- 
other Company;  and,  in  respect  to  the  City  of 
Memphis,  that  it  is  precluded  from  subscribing 
to  the  stock  of  the  new  Company,  by  a  special 
Agreement  entered  into  between  the  City  and 
the  Memphis  Gas  Light  Company. 

The  complainant  char^^s  in  his  bill  that  he 
has  appliea  to  the  President  and  Directors  of 
the  Memphis  Gas  Light  Company,  of  which  he 
is  a  member,  to  institute  the  proper  legal  pro- 
ceedings for  the  purpose  of  enjoining  the  Gay- 
oso Company  from  laying  down  gas  pipes  m 
the  City;  and  also,  the  City  from  subscribing 
to  stock  of  the  same,  and  that  they  have  re- 
fused. 

To  this  bill  the  respondents  plead  in  abate* 
ment,  in  substance:  that  the  Memphis  Gas 
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Light  Company  had  not  refused  to  take  all 
proper  and  legal  steps  to  maintain  its  rights 
and  the  rights  of  its  stockholders;  but,  on  the 
contrary,  it  had  filed  a  bill  in  a  Court  of  Chan- 
cery  of  the  State  against  the  new  Company, 
having  full  jurisdicti9n  of  the  case,  and  the 
same  grounds  are  set  forth  and  relied  on  as  in 
the  complainants'  bill  to  enjoin  it,  as  will  ap- 
pear from  the  record  which  is  produced;  that 
the  suit  is  still  pending  in  this  court ;  and  that 
an  application  was  mi^e  for  a  preliminary  in- 
junction against  the  new  Company,  which  was 
granted,  so  far  as  to  restrain  it  from  laying  gas 
pipes  so  near  the  gas  pipes  of  the  Memphis  Gas 
Light  Company  as  to  cause  any  injury  to  them ; 
but  the  court  refused  to  restrain  the  Compaigr 
from  proceeding  with  its  works,  intimating  an 
opinion  that  the  complainant  Company  pos- 
sessed no  exclusive  privileges  to  furnish  gas  to 
the  Citjr.  The  record  of  the  suit  of  chancery  is 
an  exhibit,  and  substantiates  all  the  facts  set 
forth  in  the  plea.  The  Memphis  Gayoso  GUts 
Company  and  the  City  of  Memphis  also  put  in 
separate  answers;  but  from  the  view  we  have 
taken  of  the  case,  it  will  not  be  material  to  re- 
fer to  them  more  particularly.  The  cause  was 
set  down  for  hearing  by  consent  of  parties  ''on 
the  bill  and  exhibits,  and  on  the  answer  of  the 
Memphis  Gayoso  Gas  Company  and  exhibits, 
and  the  answer  of  the  Mayor  and  Aldermen  of 
the  City;"  and  the  court,  after  hearing,  deter- 
mined that  the  complainant  was  entitl^  to  the 
relief  prayed  for,  and  decreed  perpetual  injunc- 
tions against  the  new  Company  and  the  City. 
The  cause  is  now  before  us  on  appeaL 

The  judgment  of  the  court  in  the  case   of 
Dodge  T.  Woolsey,  18  How.  331-345,  15  L.  ed. 
401-406,  authorizes  the  stockholder  of  a  com- 
pany to  institute  a  suit  in  eauity  in  his  own 
name  against  a  wrons-doer,  whose  acts  operate 
to  the  prejudice  of  the  interests  of  the  stock- 
holders,  such  as  diminishing  their  dividends 
and  lessening  the  value  of  their  stock,  in  a 
case  where  application  has  first  been  made  to 
the  directors  of  the  company  to  institute  the 
suit  in  its  own  name,  and  they  have  refused. 
See,  also,  Bronson  v.  La  Crosse  R.  R.  Co.  2 
Wall.  ^83-303,  17  L.  ed.  725,  729.    This  refusal 
of  the  Board  of  Directors  is  essential  in  order 
to  give  to  the  stockholder  any  standing  in  court, 
as  the  charter  confers  upon  the  directors  repre- 
senting the  body  of  stockholders,  the  general 
management  of  the  business  of  the  Company. 
There  must  be  a  clear  default,  therefore,  on 
their  part,  involving  a  breach  of  duty,  within 
the  rule  established  in  equity,  to  authorize  a 
stockholder  to  institute  the  suit  in  his  own  be- 
half, or  for  himself  and  other  stockholders  who 
may  choose  to  join.    The  plea  in  abatement  in 
the  record  is  founded  upon  this  view  of  the  law. 
It  not  only  denies  the  refusal,  but  *avers  [^74 
the  institution  of  a  suit  in  a  court  of  competent 
jurisdiction,  and  in  which  the  ground  of  coin- 
plaint  is  substantially  the  same  as  set*  forth  in 
the  complainant's  bill.     Tliis  is  a  plea  to  the 
person  of  the  complainant.     Pleas  to  the  per- 
son, says  Mr.  Daniell  (1  Dan.  Ch.  Pr.  744) ,  like 
pleas  to  the  jurisdiction,  do  not  necessarily  dis- 
pute the  validity  of  the  rights,  which  are  made 
the  subject  of  the  suit,  but  object  to  the  plain- 
tiff's ability  to  sue,  or  the  defendant's  liaoility 
to  be  sued  respecting  them.    And  Judge  Story 
observes,  **They  object  to  the  plaintiff  that  be 
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is  by  law  disabled  to  sue  in  a  court  of  justice, 
or  that  he  cannot  institute  a  suit  alone,  or  that 
be  is  not  the  person  he  pretends  to  be,  or  that 
^he  does  not  sustain  the  character  he  assumes." 
Eq.  PI.  545.  These  are  properly  pleas  in  abate- 
ment, or  at  least  in  the  nature  of  abatement, 
lb.  549,  and  n.  2. 

It  is  insisted,  however,  on  the  part  of  the 
learned  counsel  for  the  appellee,  that  the  suit 
in  the  state  court  did  not  cover  all  the  griev- 
ances set  forth  in  his  bill,  as  the  directors  were 
required  to  proceed  against  the  City  of  Mem- 
phis, which  was  not  a  party  defendant  in  that 
gait,  but  is  in  the  present  one.  The  charge  in 
his  bill  is,  that  the  city  authorities  passed  an 
ordinance  authorizing  the  Mayor  to  hold  an 
election  to  test  the  sense  of  the  voters  of  the 
City  as-  to  the  propriety  of  subscribing  $250,000 
to  the  stock  of  the  Memphis  Gayoso  Ck>mpany, 
and  he  apprehends  that  the  influence  of  the 
corporate  authorities  will  be  exercised  on  the 
foters  favorable  to  the  C(»npany,  and  will  pro- 
ceed to  subscribe  to  its  stock ;  and  further,  that 
tbe  City  had  entered  into  a  contract  with  com- 
plainant's Company  to  furnish  the  lamps  of  the 
City  with  gas  for  twenty  years,  and  that  this 
action  of  tne  Ciiv  is  in  violation  of  that  con- 
tract; and  the  bill  prays  that  the  City  may  be 
enjoined  from  holding  the  election  or  subscrib- 
ing to  the  stock,  ^is  is  the  branch  of  the 
case  relied  on  to  show  that  the  suit  in  the  state 
conrt  was  not  a  compliance  with,  or  a  fulfill- 
ment of,  the  request  of  the  complainant  to  the 
directors  oi  the  Memphis  Gas  Light  Company 
to  institute  lenl  proceedings. 
75*]  *But,  admitting  all  this  to  be  true,  it 
famishes  no  valid  ground  for  making  the  Mem- 
phis Gayoso  Gas  Company  a  party,  and  agitat- 
ing over  again  the  same  question  which  was 
pending  in  the  state  court  namely:  whether  or 
not  the  M^nphis  Gas  Light  Company  had  an 
exclusive  right  to  furnish  the  City  of  Memphis 
with  gas.  l^ere  is  no  necessary  connection  be- 
tween ihrnt  suit,  or  the  subject-matter  involved 
in  it,  and  the  one  against  th^  City.  The  former 
turns  upon  a  construction  of  the  charter  of  the 
Ifemphis  Gas  Light  Company;  the  latter,  upon 
a  written  contrt^  between  this  company  and 
the  City.  The  question  here  has  no  connection 
with  that  of  the  exclusive  privileges  of  the  Com- 
pany under  the  charter.  If  any  suit  was  de- 
sired, or  advisable,  against  the  City,  it  should 
bave  been  a  separate  one  founded  on  the  con- 
timet 

Besides,  the  suit  against  the  City  was  prema- 
tare.  Until  the  question  was  decided  whether 
or  not  the  Memphis  Grayoso  Gas  Companjr  was 
valid,  and  had  a  right  to  establish  itself  in  the 
C^ty  of  Memphis,  the  suit  against  the  City  was 
founded  on  a  hypothetical  case.  If  held  by  the 
state  court,  on  the  final  hearing,  that  the  Mem- 
^UB  Gas  Compay  had  the  exclusive  right,  the 
existence  of  the  other  Company  must  cease,  and 
the  suit  asainst  the  City  would  be  superfluous. 
The  suit  is  premature,  also,  for  the  reason  it 
i#  founded  on  a  contingen^,  that  a  majority  of 
tiie  voters  of  the  City  will  vote  in  favor  of  a 
city  subscription  to  the  stock.  The  bill  seeks 
to  enjoin  the  City  from  holding  the  election, 
for  fear  a  majority  may  favor  subscription ;  and 
then,  that  the  City  will  subscribe.  The  com- 
plainant should  have  wait^  till  after  the  result 
8  Wall. 


of  the  election,  and,  if  it  had  been  against  mak* 
ing  any  subscription,  no  suit  would  have  been 
required;  if  in  favor,  it  would  have  been  time 
enough  to  have  filed  the  bill. 

But,  over  and  beyond  all  these  objections,  we 
are  satisfied  that  there  is  nothing  in  the  pro- 
visions of  the  contract  that  can  be  made  avail- 
able to  estop  the  City  from  subscribing  to  the- 
stock.  It  secures  to  the  complainant's  Com- 
pany the  exclusive  ^privilege  of  supplying  [*76 
the  public  lamps  in  the  streets  of  the  City  with 
gas  for  twenty  years,  at  one  half  the  price 
which  is  charged  to  private  persons.  This  la- 
the essence  of  the  contract.  There  are  other 
details  to  enable  the  Company  to  fulfill  lis  por* 
tion  of  the  stipulations,  such  as  the  privilege  of 
laying  down  its  pipes  in  the  streets,  and  of 
exercising  all  the  rights  under  the  charter  with- 
in the  limits  of  tbs  City,  without  any  other 
tax  or  charge  than  upon  the  estimated  value  of 
their  house  and  lot,  and  $100  per  annum.  The 
Citv  agrees  to  take  fifty  public  lamps  to  begin 
with,  to  be  extended  thereafter  according  te- 
the  public  wants.  All  the  obligations,  Tiniat^ 
ever  they  may  be,  to  be  found  in  the  contract 
on  the  part  of  the  City,  are  binding  upon  it,  and 
if  broken,  the  courts  will  afford  the  proper 
remedy.  The  establishment  of  another  com- 
pany therein  will  not  change  its  nature  or  ob- 
ligation, much  less  abrogate  it.  To  this  extent 
the  City  is  bound,  but  no  further.  There  la 
neither  an  express  nor  implied  obligation  not 
to  take  stock  in  any  other  company. 

The  idea  that  the  subscription  to  the  stock 
of  the  new  Company  would  aid  or  encourase 
its  establishment  in  the  City,  and  hence  womd 
operate  as  a  violation  of  the  contract,  finds  no* 
support  in  that  instrument. 

The  result  of  our  opinion  it,  that  the  only 
question  that  it  was  competent  for  the  com- 
plainant, as  a  stockholder  of  the  Memphis  Gas 
Light  Company,  to  compel  the  directors  to  pre* 
sent  to  a  court  of  justice,  was  that  involving 
its  exclusive  right,  under  the  charter,  to  fur- 
nish the  City  of  Memphis  with  gas;  and  as  that 
had  been  presented  to  a  court  of  competent  ju- 
risdiction, in  a  suit  then  pending,  he  is  ^s-' 
abled,  according  to  the  settled  rule  on  this  sub- 
ject, from  instituting  a  suit  in  his  own  name 
in  another  court. 

Decree  below  reversed,  and  case  remanded  to 
the  court  below,  with  directions  to  dismiss  the 
bilL 


JOHN  M.  MoKEE,  Claimant  of  137  Bales  of 
Cotton,  100  Coils  of  Rope,  16  Bales,  8  Rolls 
and  160  Pieces  of  Bagging,  and  29  Pieces  of. 
Leather,  Appt., 

V. 

THE  UNITED  STATEa 


(See  S.  C.  8  WaU.  163-167.) 


Purchase  of  cotton  from  Confederate  Stately 
illegal — permission  or  lioenaa  will  not  an-, 
thorize — seizure, 
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8UPBE1CE  Court  of  thk  Unitbd  States. 


Dec.   TEBlt 


Unlicensed  boslness  intercourse  with  an  enemy 
durinj^  a  time  of  war  is  not  permitted. 

A  purchase  of  cotton  made  by  a  citisen  of  N.  O., 
of  the  a^nt  of  the  Treasury  Department  of  the 
Confederate  States  within  the  Confederate  lines, 
was  illegal. 

Such  purchase  is  not  protected  by  a  t^ermission 
giyen  by  the  commanding  officer  or  the  Gulf  De- 
partment to  pass  through  the  U.  S.  lines  into  Up- 
per Louisiana,  and  bring  away  any  property  that 
oe  might  purchase  there. 

Nor  would  a  license  in  conformity  with  treasury 
^regulations  issued  under  the  Act  of  July  18,  1861. 
to  trade  generally  within  the  insurgent  territory, 
authorize  a  purchase  from  an  important  official  of 
the  Confederate  States. 

Such  property  was  liable  to  seizure  at  the  place 
of  purchase  by  the  Federal  forces,  and  to  con- 
demnation. 

INo.  18.] 
Jilted  Oct.  8,   1869.    Decided  Oct.  18,   1869. 

%  PPEAL  from  the  District  Court  of  the 
Jl  United  States  for  the  Southern  District  of 
Illinois. 

This  is  a  claim  for  a  portion  of  the  property 
captured  by  the  naval  forces  of  the  united 
States,  under  the  command  of  Admiral  D.  D. 
Porter,  engaged  in  the  '*Red  River  Expedi- 
tion," in  die  spring  of  1864.  The  particular 
property  embraced  by  the  claim  was  seized 
Har.  16,  1864,  in  the  Town  of  Alexandria,  on 
the  Red  River,  Louisiana,  and  brought  into  the 
43outhem  District  of  Illinois  for  adjudication, 
'with  the  other  property  captured  upon  the 
-same  expedition. 

The  district  court  having  dismissed  the  claim, 
«he  claimant  took  an  ap^al  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  R.  M.  Corwine  and  J.  A.  Campbell, 
for  appellant: 

1.  It  is  not  violative  of  the  Non-Intercourse 
Act  of  July  13,  1861,  for  a  citizen  of  a  loyal 
State  to  trade  with  a  citizen  of  a  disloyal  dis- 
trict, if  such  trading  was  in  pursuance  with  a 
license  and  permit  from  the  President  of  the 
United  States  or  the  Secretary  of  the  Treasury, 
or  anyone  acting  for  either. 

2.  In  such  cases,  the  status  of  the  citizen 
^oes  not  control  and  does  not  enter  into  the 
question. 

3.  Being  a  transaction  between  two  citizens 
of  the  United  States,  the  presumptions  are  all 
in  favor  of  its  validity,  and  the  onus,  to  show 
that  it  is  violative  of  some  Statute  of  Congress, 
rests  on  the  party  who  seeks  to  condemn  the 
property. 

4.  Having  once  shown  a  permit  or  license  to 
trade  with  the  insurgent  districts,  the  presump- 
tions are  all  in  favor  of  the  transaction  being 
4one  under  and  in  pursuance  of  such  authority, 
until  the  contrary  appears. 

5.  The  property  of  a  citizen  of  the  United 
8tates  cannot  lawfully  be  taken  from  him  by 
any  authority  of  the  United  States,  except  that 
authority  springs  out  of  the  judgment  of  a 
oourt  having  jurisdiction  of  the  person  and  the 
subject-nuitter. 

6.  There  is  no  such  thing  as  the  law  of  na- 
tions operating  within  the  territorial  jurisdic- 
tion of  the  United  States,  more  especially  where 
the  law  is  invoked  to  condemn  the  property 
of  a  citizen  of  the  United  States,  found  within 
its  territory  as  prize  of  war  jure  belli. 

7.  Until  the  President  has  actually  caused 


the  seizure  of  property  falling  within  the  oper- 
ation of  the  Statute  of  July  17, 1862,  the  statute 
is  not  operative,  and  no  rights  arise  under  it. 

8.  That  statute  having  been  passed  in  aid  of 
the  army  while  in  active  operation  against  the 
rebels,  ceased  to  be  effective  after  the  war  end- 
ed, and  no  seizure  can  now  be  made  under  it. 
It  expired  by  its  own  limitation. 

9.  The  title  of  a  purchaser  made  in  good 
faith  before  actual  seizure,  is  not  affected  by 
the  political  status  of  the  vendor. 

10.  The  Act  of  July  17,  1862,  does  not,  in 
terms  nor  by  implication,  repeal  the  Act  of 
July  13,  1861,  in  so  far  as  it  empowers  the 
President  of. the  United  States  to  license  and 
permit  commercial  intercourse  with  any  part 
of  any  insurrectionary  district  in  the  United 
States. 

11.  During  the  existence  of  the  rebellion,  it 
was  the  policy  of  the  authorities  of  the  United 
States,  civil  and  military,  to  encourage  the  pur- 
chase of  cotton  and  sugar,  the  products  of  dis- 
loyal districts,  and  to  afford  loyal  citizens  every 
facility  to  effect  such  purchases.  This  policy 
found  expression  in  the  Acts  of  Congress  and 
in  the  uniform  practice  of  the  President,  the 
Secretarv  of  War,  the  Treasury,  his  treasury 
aids,  and  the  military  authorities  acting  under 
Executive  orders. 

12.  There  was  no  lawful  capture  or  seizure 
in  this  case,  but  the  property  was  taken  pos- 
session of  and  removea  by  the  navy,  for  safety, 
to  Cairo,  witn  previous  knowledge  that  it  vraa 
the  bona  fide  property  of  a  loyal  citizen,  en- 
titled to  be  respected  as  such. 

13.  These  Confiscation  Statutes,  being  quasi 
criminal,  must  be  construed  strictly. 

Messrs.  K.  R.  Hoar,  Atty-Gen.,  J.  Hubley 
Ashton,  Asst.  Atty-Gen.,  and  C.  Cushing,  for 
the  appellee: 

The  following  propositions  appear  to  be  in- 
disputable : 

1.  That  the  purchase  of  this  property  by  John 
H.  McKee  was  in  direct  violation  of  the  Act 
of  July  13,  1861,  and  no  title  thereto  was  ac- 
quired by  him. 

Andrew  W.  McKee,  the  vendor,  was  a  citizen 
of  the  insurrectionary  portion  of  Louisiana, 
while  his  vendee,  John  H.  McKee,  was  a  citi- 
zen and  resident  of  New  Orleans.  The  parties 
were  not  competent  to  make  a  contract  in  re- 
spect to  property,  without  the  license  of  the 
President,  granted  under  the  lawful  regulations 
of  the  Secretary  of  the  Treasury.  Any  contract 
attempted  to  be  made  without  such  license  was 
null  and  void.  The  parties  had  no  legal  capac- 
ity to  trade  with  one  another. 

No  such  license  appears  in  the  case.  General 
Banks  had  no  more  authority  to  protect  their 
trade  by  a  permit  or  license  of  his  own,  than 
any  private  citizen  in  New  Orleans. 

2.  That,  independently  of  any  question  as  to 
the  character  and  validity  of  the  license  held 
by  the  claimant,  no  title  could  be  acquired  to 
any  property  owned  by  Andrew  W.  McKee,  s^ 
the  date  of  this  transaction,  by  purchase,  trans- 
fer or  conveyance  from  him. 

A.  W.  McKee  was  an  officer  or  agent  of  tlie 
Government  of  the  so-called  Confederate  States 
and,  as  such,  all  property  owned  by  him  was 
confiscable  under  the  &th  section  of  the  Act  of 
July  n,  1862;  and  by  the  same  section,  an-r 
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sale  of  such  property  by  McKee  was,  as  a  trans- 
fer of  legal  title,  utterly  Toid.    12  Stat,  at  L. 

In  so  far  as  the  Confiscation  Act  of  July  17, 
1882,  invalidated  all  sales  and  transfers  of 
property  belonging  to  persons  within  the  6th 
and  8th  sections  of  the  Act,  it  must  be  regard- 
ed as  a  repeal,  by  implication,  of  the  provisions 
of  the  Act  of  July  13,  1861,  which  authorized 
the  President  to  license  commercial  intercourse 
with  such  persons.  If,  therefore,  the  claimant 
had  held  a  license  duly  issued  under  the  au- 
thority of  the  President,  at  the  time  he  pur- 
chased this  property  from  A.  W.  McKee,  such 
license  would  not  have  enabled  him,  at  the  date 
of  that  transaction,  to  aoauire  a  valid  title  to 
the  property  as  against  tne  provisions  of  the 
Confiscation  Act  of  July  17,  1862,  referred  to. 
They  declared  that  any  sale,  transfer,  or  con- 
veyance of  any  property  belonging  to  the  ven- 
dor should  be  absolutely,  and  to  all  intents  and 
purposes  whatever,  null  and  void;  and  it  is 
plain,  therefore,  that  thev  repealed  the  provi- 
^ons  of  the  earlier  Act  of  July  13,  1861,  to  the 
extent  that  they  authorized  the  President  to 
validate  commercial  intercourse  with  this  ven- 
dor, and  the  acquisition  of  property  by  pur- 
chase from  him. 

Kr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  claim  for  property  captured  by  the 
naval  forces  of  the  United  States  engaged  in  the 
Bed  River  Expedition,  in  the  spring  of  1864. 

The  daim  was  dismissed  by  the  court  below, 
and  the  correctness  of  that  decision  presents 
the  only  question  in  the  case. 

It  is  a  familiar  principle  of  public  law,  that 
imlieensed  business  intercourse  with  an  enemy 
daring  a  time  of  war  is  not  permitted.  Ck>n- 
gress,  therefore,  in  recognition  of  this  principle, 
when  it  declared,  on  the  13th  day  of  July,  1861, 
that  c<Hnmercial  intercourse  between  the  seced- 
ing States  and  the  rest  of  the  United  States 
should  cease  and  be  unlawful,  after  the  procla- 
mation of  the  President  that  a  state  of  insur- 
rection existed,  authorized  the  President,  in  his 
diseretion,  to  license  trade.  But  in  so  far  as  it 
was  licensed,  it  was  to  be  conducted  in  accord- 
ance with  the  regulations  prescribed  by  the  Sec- 
retary of  the  Tr^sury.  The  President  proclaim- 
ed the  fact  of  insurrection,  and  provided  for  a 
limited  commercial  intercourse,  and  the  Secre- 
tary of  the  Treasury  fixed  the  manner  in  which 
this  intercourse  should  be  carried  on.  Under 
this  Act  of  Congress,  the  Proclamation  of  the 
President,  and  the  trade  regulations  established 
in  pursuance  of  it,  can  Uie  purchase  of  the 
property  in  question  be  protected  T 

It  was  made  on  the  4tn  of  March,  1864,  while 
the  war  was  flagrant,  by  John  H.  McKee,  a  citi- 
sen  of  New  Orleans,  and  A.  W.  McKee,  a  resi- 
dent of  Upper  Louisiana,  and  the  general  agent 
of  the  Treasury  Department  of  the  Confederate 
states,  to  purchase  and  dispose  of  cotton  in  the 
State  of  Texas,  and  that  part  of  Louisiana  ly- 
inir  west  of  the  Mississippi  River. 

Permission  had  been  given  the  claimant,  by 
the  commanding  officer  of  the  Department  of 
the  Gulf,  to  pass  through  the  United  States 
lines  into  Upper  Louisiana  and  bring  away  any 
property  that  he  might  purchase  there.  But 
who  authorized  him,  while  there,  to  make  the 
S  Wall. 


purchase?  There  Is  no  sufficient  proof  in  the 
record  that  any  Treasury  officer  clothed  him 
with  this  authority,  and  it  is  very  clear  that 
the  power  of  the  military  extended  no  further 
than  to  protect  him  in  going  into  the  lines  of 
the  enemy  and  bringing  from  there  any  prop- 
erty rightfully  acquired.  If ,  as  is  contended, 
and  as  the  evidence  tends  to  show,  the  military 
authorities  went  further  and  granted  him  also 
a  license  to  trade,  the  answer  *is,  that  [*x67 
this  court  held  in  The  Ouachita  Cotton  case,  6 
Wall.  521,  18  L.  ed.  935,  that  such  a  license 
was  void. 

But  even  if  McKee  had  obtain^  the  express 
permission  of  one  of  the  Treasury  agents  to  go 
into  the  Confederate  lines  and  buy  cotton,  it 
would  not  protect  him  because  the  agent  would 
have  been  acting  outside  the  limits  of  his  au- 
thority, as  the  regulations  of  the  department, 
in  force  at  the  time,  strictly  prohibited  commer- 
cial intercourse  with  localities  beyond  the  lines 
of  military  occupation  by  the  United  States 
forces. 

There  is  ahother  view  of  this  case,  which  is 
decisive  of  it,  if  the  proof  was  ample  that  the 
claimant  had  a  license  in  conformity  with  treas- 
ury regulations,  issued  under  the  Act  of  Con- 
fess of  July  13, 1861,  to  trade  generally  witnin 
insurgent  territory,  for  the  reason  that  such  a 
license  could  nve  him  no  right  to  buy  property 
of  A.  W.  Mcfcee,  who  held  an  important  offi- 
cial position  from  the  Government  of  the  Con- 
federate States. 

Section  5  of  the  Act  of  Congress,  JxHty  17, 
1862,  provides: 

That,  to  insure  the  speedy  termination  of  the 
present  rebellion,  it  shall  be  the  duty  of  the 
President  of  the  United  Stata  to  cause  the 
seizure  of  all  the  estate  and  property,  money, 
stocks,  credits  and  effects  of  the  persons  herein- 
after named  in  this  section  and  to  apply  and 
use  the  same  and  the  proceeds  thereof  for  the 
support  of  the  Army  of  the  United  States." 

llie  enumeration  of  persons  includes,  "Any 
person  hereinafter  holding  an  office  or  agency 
under  the  Government  of  the  so-called  Confed- 
erate States  of  America;"  and  the  section  thus 
concludes:  "And  all  sales,  transfers  and  con- 
vejrances  of  any  such  property  shall  be  null  and 
void;  and  it  shall  be  a  sufficient  bar  to  any 
suit  brought  by  such  person  for  the  possession 
or  use  of  such  property  or  any  of  it,  to  allege 
and  prove  that  he  is  one  of  the  persons  de- 
scribed in  this  section." 

This  statute  prohibited  a  person  occupying 
the  position  of  A.  W.  McKee  from  selling  his 
property,  and  it  follows,  as  he  had  no  capacity 
to  dispose  of  it,  that  the  claimant  could  acquire 
no  title  to  it. 

All  licenses  to  trade  issued  under  the  Act  of 
July  13,  1861,  are  controlled  hy  the  provisions 
of  tHe  Act  of  July  17,  1862,  and  must  be  re- 
stricted to  a  permission  to  trade  with  those 
persons  who  are  not  within  the  prohibitions  of 
the  later  Act.  It  is  a  well  settled  principle  of 
law,  that  in  case  of  the  repugnancy  between 
two  statutes,  the  later  one  must  prevail  over 
the  former.  In  that  particular  in  which  the 
prior  and  the  later  Act  cannot  consistently 
stand  together,  the  later  Act  must  be  taken 
pro  tanto,  as  a  modification  or  repeal  of  the 
tormer. 

The  decree  of  the  District  Court  aifirmed. 
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SuPBBics  Court  of  the  Ukitbd  States. 


Dec.  Tbbm, 


Ex  parte  In  the  Matter  of  EDWARD  M.  YER- 

GER^  Petitioner, 

(See  S.  C.  8  WalL  85^106.) 

Jurisdiction  of  this  court,  by  habeas  corpus — 
appellate  juriBdiction. 

In  all  cases  where  a  Circuit  Court  of  the  United 
States  has  caused  a  prisoner  to  be  brought  before 
it  and  has,  after  Inquiring  Into  the  cause  of  de- 
tention, remanded  him  to  the  custody  from  which 
he  was  taken,  this  court  may.  by  the  writ  of 
habeas  corpus,  revise  the  decision  of  the  circuit 
court,  and  If  It  be  found  unwarranted  by  law. 
relieve  the  prisoner  from  the  unlawful  restrain! 
to  which  he  has  been  remanded. 

This  court  has  power,  under  such  circumstances, 
to  Issue  a  writ  of  habeas  corpus  to  a  Military 
Commission,  to  produce  a  prisoner  held  on  the 
charge  of  murder. 

The  Act  of  March  27,  1868,  does  not  take  away 
or  affect  the  appellate  jurisdiction  of  this  court 
under  the  Constitution  and  the  Acts  of  Congress 
prior  to  1867. 

[No.  17.    Special.] 
Argument  as  to  jurisdiction  Oct.  15,  1869.    De- 
cided Oct.  25,  1869. 

MOTION  and  petition  for  writs  of  habeas 
corpus  and  certiorari. 

The  case  is  fully  stated  by  the  court. 

Argument  on  the  question  of  jurisdiction. 

Messrs.  P.  Phillips,  J.  M.  Carlisle,  and  Wm. 
Yerger,  for  petitioner: 

The  jurisdiction  of  this  court  to  grant  the 
writ  of  habeas  corpus,  to  operate  in  the  nature 
of  a  writ  of  error,  for  the  purpose  of  inquiry 
into  the  cause  of  commitment  by  an  inferior 
court,  and  of  revising  such  judgment,  has  been 
fully  settled  beyond  the  reach  of  controversy. 

This  question  arose  at  an  early  day  in  the 
history  of  the  court,  and  has  been  repeatedly 
considered.  The  decisions  are  unvarying  and 
uniform.  The  jurisdiction  has  been  maintained 
in  every  instance,  and  as  far  as  I  have  been  able 
to  find,  only  two  judges — Justices  Baldwin  and 
Curtis — have  expressed  adverse  opinions;  and 
the  opinion  of  the  latter  was  limited  to  the  spe- 
cial form  of  the  judgment  under  review. 

The  Constitution,  in  sec.  9,  art.  I.  declares 
that  "The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended  unless  when,  in  cases 
of  rebellion  or  invasion,  the  public  safety  may 
require  it."  The  first  Congress,  treating  thif? 
provision  as  mandatory,  took  immediate  steps 
to  render  it  efficient. 

The  14th  section  of  the  Act  of  1789,  esta(>lish- 
ing  judicial  courts,  declares  that  "All  the  be- 
fore-mentioned courts  of  the  United  States  shall 
have  power  to  issue  writs  of  scire  facias,  habeas 
corpus,  and  all  other  writs  not  especially  pro- 
vided for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of 
law;  and  that  either  of  the  Justices  of  the  Su* 
preme  Court,  as  well  as  Judges  of  the  District 
Courts,  shall  have  power  to  grant  writs  of  hab- 
eas corpus,  for  the  purpose  of  an  inquiry  into 
the  cause  of  commitment,  provided,  that  writs 
of  habeas  corpus  shall  in  no  case  extend  to 
prisoners  in  jail,  unless  they  are  in  custody  un- 
der or  by  color  of  the  authority  of  the  United 
States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify." 

Note. — Jurisdiction  of   Federal   courts   to   Issue 
writ  of  habeas  corpus — see  notes,  43  L.  ed.  U.  S. 
92 :  25  a  C.  A.  4. 
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In  Ex  parte  Bollman  and  Swartwout,  4 
Cranch,  75,  Chief  Justice  Marshall,  delivering 
the  opinion  of  the  court,  uses  this  language: 
''It  may  be  worthy  of  remark,  that  this  Act 
was  passed  by  the  first  Congress  of  the  United 
States  sitting  under  a  Constitution  which  de- 
clared that  *ihe  privilege  of  the  writ  of  habeaa 
corpus  shall  not  be  suspended,  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety 
might  reouire  it.' "  As  this  court  has  no  origi- 
nal jurisdiction  to  award  this  writ,  it  must,  if 
it  ever  exercises  the  power  conferred  by  thia 
statute,  proceed  by  virtue  of  its  appellate 
powers.  But  it  is  said  the  appellate  power  can 
only  be  exercised  in  a  sifit  which  has  been  be- 
gun in  an  inferior  court.  Conceding  this,  the 
?[uestion  then  arises,  whether  an  application 
or  the  writ  of  habeas  corpus  in  an  inferior 
court  is  a  suit,  and  whether  the  judgment  of 
such  court  is  a  judgment  in  a  suit  to  be  re- 
vised by  writ  of  error  or  apoeal,  or  a  proceed- 
ing in  the  nature  of  a  writ  of  error.  This  ques- 
tion has  been  fully  put  at  rest  by  the  decision 
rendered  here  in  MiUigan's  case,  4  Wall.  2,  IS 
L.  ed.  281. 

"But  it  is  argued  that  the  proceeding  does 
not  ripen  into  a  cause  until  there  are  two  par- 
ties to  it.  This  we  deny.  It  was  the  cause 
of  Milligan  when  the  petition  was  presented  to 
the  circuit  court;  it  would  have  been  the  cause 
of  both  parties;  if  the  court  had  issued  the 
writ  and  brought  those  who  had  Milligan  in 
custody  before  it.  Webster  defines  the  word 
'cause'  thus:  'A  suit  or  action  in  court;  any 
legal  process  which  a  party  institutes  to  ob- 
tam  his  demand,  or  by  which  he  seeks  his  right 
or  supposed  right.* " 

One  of  the  questions  in  Weston  v.  Gharlestoiu 
2  Pet.  449,  was  whether  a  writ  of  prohibition 
was  a  suit;  and  Chief  Justice  Marshall  says: 
"The  term  is  certainly  a  comprehensive  one, 
and  is  understood  to  apply  to  any  proceeding 
in  a  court  of  justice  by  which  an  individual 
pursues  that  remedy  which  the  law  affords  him. 

The  case  now  under  consideration  is  relieved 
of  the  objection  in  Milligan's  case  that  there 
was  only  one  party  and,  therefore,  was  no  suit 
or  cause.  Here,  the  court  below  issued  the 
writ  and  brought  those  before  it,  who  held  the 
petitioner  in  custody,  and  on  the  return  made 
to  t^e  writ,  rendered  the  judgment  complained 
of.  It  was,  therefore,  not  only  a  suit  of  the 
petitioner  for  redress,  but  was  a  cause  pending 
m  the  circuit  court,  with  two  litigating  parties, 
each  Represented  by  counsel,  before  it. 

Judgment  was  the  final  judgment  of  the 
court  against  the  petitioner,  denying  the  right 
asserted  by  him  under  the  Constitution  and 
laws  of  the  United  States.  This  entitled  him  to 
invoke  the  appellate  power  of  this  tribunal  to 
revise  that  judgment,  if  there  is  any  mode  by 
which  it  can  l^  brought  before  the  court.  2 
Story  (0.  C.)  486. 

The  manner  in  which  this  court  shall  acquire 
control  of  a  case  in  order  to  exercise  the  appel- 
late power,  is  not  restricted  to  any  particular 
form.  It  may  be  by  appeal  or  writ  of  error  or 
otherwise,  as  the '  Legislature  or  the  usage  and 
practice  of  the  court  may  direct.  2  Story,  Com. 
Const.  670. 

"A  writ  of  habeas  corpus,''  says  the  Supreme 
Court  of  New  York,  in  Yates  v.  People,  ^ 
Johns.  317,  "is  in  the  nature  of  a  writ  of  error.'* 
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In  the  case  of  Bollman  and  Swartwout,  be- 
fore, referred  to,  the  oonclusion  ^as  reached, 
that  this  court,  in  the  exercise  of  its  appellate 
power,  did  have  jurisdiction  under  the  Act  of 
1789,  to  award  writs  of  habeas  corpus  in  order 
to  examine  into  the  cause  of  the  commitment. 
U.  S.  ▼.  Hamilton,  3  Dall.  17. 

Whenever  in  a  statute  it  is  declared  that  it 
ihall  be  lawful  for  a  tribunal  or  officer  to  exer- 
die  power  or  jurisdiction  in  a  given  case,  and 
the  public  interest  or  private  right  call  for  the 
exercise  of  the  jurisdiction;  then  the  words 
''ihall  be  lawful"  are  held  to  be  mandatory,  not 
permissive. 

See,  cases  of  Mayor  of  N.  Y.  3  Hill,  614,  and 
Hftson  V.  Fearson,  9  How.  248. 

In  all  such  cases  it  is  held  that  the  intent  of 
the  Legislature,  which  is  the  test,  was  not  to 
<len>lTe  a  mere  discretion,  but  "to  impose  a 
positive  and  absolute  duty." 

Supervisors  y.  U.  S.  4  Wall.  435,  18  L.  ed. 
419. 

See,  also,  to  the  same  point>  a  still  later  de- 
cision, affirming  the  doctrine  here  laid  down. 
Gtlena  v.  Amy,  5  Wall.  705,  18  L.  ed.  580;  see, 
tlao.  Ex  parte  Burford,  4  Cranch,  448;  1  Curt. 
638. 

The  next  case  in  order  of. time,  in  which  the 
qoestion  of  jurisdiction  came  before  the  court 
11  that  of  Ex  parte  Watkin^  reported  in  7  Pet. 
568;  10  Curt  560. 

The  question  of  jurisdiction  was  fully  con- 
•idered  and  sustained. 

In  Ex  parte  Kaine,  14  How.  103,  no  member 
of  the  court  expressed  an  opinion  that  the  court 
did  not  have  power  in  the  exercise  of  its  ap- 
pellate jurisdiction  to  award  the  writ,  In  order 
to  "inquire  into  the  cause  of  the  commitment" 
made  by  the  circuit  court,  and  to  review  the 
judgment  of  that  court. 

An  amendment  was  made  to  the  Acts  on  the 
nibiect  of  writs  of  habeas  corpus  in  1867,  and  is 
•tyled  ''An  Act  to  Amend  an  Act  to  Establish 
the  Judicial  Court  of  the  United  States."  The 
1st  section  of  this  Act  provides  that  '*The  sev- 
eral courts  of  the  Uiittea  States  and  the  several 
justices  and  judges  of  such  courts  within  their 
respective  jurisdictions,  in  addition  to  the  au- 
thority already  conferred  bv  law,  shall  have 
power  to  grant  writs  of  habeas  corpus  in  all 
esses  where  any  person  may  be  restrained  of  his 
or  her  liberty,  in  violation  of  the  Constitution, 
or  of  any  treaty  or  law  of  the  United  States," 
etc 

It  will  be  seen  at  a  glance,  that  the  Act  of 
1867  greatlv  enlarged  the  jurisdiction  of  the 
eoorts  of  the  United  States,  in  granting  the 
writs  of  habeas  corpus,  and  extending  it  to 
nutnv  cases  now  embraced  bv  the  Act  of  1789. 
It  also  gave  new  and  additional  remedies,  by 
which  the  assertion  of  the  right  could  be  made 
more  efficient,  both  by  original  and  appellate 
proceedings. 

The  Act  of  1867  did  not  repeal  the  Act  of 
1789;  it  conferred  powers  on  the  courte  in  ad- 
dition to  the  authority  already  conferred  by 
law. 

It  simplified  the  modes  of  proceeding,  both 
in  the  original  and  appellate  forum.  It  de- 
ebred  that  *'From  the  final  decision  of  any 
judge,  justice  or  court  inferior  to  the  circuit 
court,  an  appeal  may  be  token  to  the  Circuit 
Court  of  the  United  States,  for  the  district  in 
8  Wall. 


which  said  cause  is  heard,  and  from  the  judg- 
ment of  said  Circuit  Court  to  the  Supreme 
Court  of  the  United  Stetes,"  ete.  A  direct  ap- 
peal to  the  Supreme  Court  was  thus  allowed, 
'^in  addition"  to  the  former  appellate  remedy, 
by  the  practice  of  the  court  to  award  the  write 
of  habcAs  corpus  and  certiorari  under  the  Act 
of  1789. 

But  in  1868,  that  portion  of  the  Act  of  1867 
which  gave  a  direct  appeal  to  the  Supreme 
Court,  was  repealed.  The  Act  of  1868  is  in  the 
following  language:  "That  so  much  of  the  Act 
approved  February  5, 1867,  ...  as  author- 
ized an  appeal  from  the  judgment  of  the  Cir- 
cuit Court  to  the  Supreme  Court  of  the  United 
Stetes,  or  the  exercise  of  any  such  jurisdiction 
by  said  Supreme  Court  on  appeals  which  have 
been,  or  may  hereafter  be  taken,  he,  and  the 
same  is  herebv  repealed."  But  this  repeal  of 
that  part  of  the  Act  of  1867,  allowing  a  direct 
appeal  in  every  case,  whatever  ite  merits  might 
be,  had  no  effect  upon  the  former  rem^ies  ex- 
isting prior  to  that  Act. 

Under  the  Act  of  1867,  the  right  of  appeal 
was  absolute;  it  extended  to  every  case.  But 
under  the  Act  of  1789,  it  was  entirely  compe- 
tent for  the  court  to  refuse  the  writ  of  habeas 
corpus  to  operate  in  the  nature  of  a  writ  of 
error,  if,  upon  looking  into  the  whole  case,  the 
court  was  satisfied  that,  on  the  facte  and  merite 
of  the  case,  the  party  was  not  entitled  to  relief. 
The  Act  of  1867,  then,  was  cumulative  and  ad- 
ditional   Ex  parte  McCardle  (ante,  264). 

The  repeal  of  a  stetute  by  implication  is 
never  favored,  Dwarr.  Stet.  532;  Galena  y. 
Amy,  5  Wall.  705,  18  L.  ed.  560. 

There  was  no  repu^iancy  between  the  Acts 
of  1789  and  1867.  They  could  consistently 
stand  together. 

The  jurisdiction  of  this  court,  therefore,  now 
stands  as  it  stood  prior  to  the  Act  of  1867,  and 
I  think  it  has  been  clearly  shown  that  it  may» 
as  an  appellate  tribunal  under  the  Act  of  1789» 
by  the  write  of  habeas  corpus  and  certiorari^ 
obtAin  jurisdiction  to  'review  the  judgmente  of 
an  inferior  court,  which  erroneously  deprives 
a  party  of  his  liberty,  or  without  sufficient 
cause  commite  him  into  custody. 

Mr.  B.  R.  Hoar,  Atty-Gen.,  for  United 
Stetes,  contra: 

1.  The  Supreme  Court  of  the  United  States 
can  grant  a  writ  of  habeas  corpus  ad  subji- 
ciendum only  in  the  exercise  of  ite  appellate 
jurisdiction,  and  by  means  of  such  write  can  re- 
vise only  the  proceedings  of  those  tribunals, 
over  which  and  in  respeet  to  which  it  has  ap- 
pellate control  and  authority. 

The  leading  case  upon  &is  subject  is  Ex 
parte  Bollman  and  Swartwout,  4  Cranch,  75, 
who  had  been  committed  by  the  Circuit  Court  of 
the  District  of  Columbia  on  a  charge  of  treason 
against  the  United  Stetes.  The  only  point  of 
difficulty  in  that  case  was  upon  the  construction 
of  the  14th  section  of  the  Judiciary  Act  of  Sep. 
24,  1789,  1  Stet.  at  L.  81. 

It  was  held  that,  by  the  sound  construction 
of  this  section,  the  power  to  award  write  of 
habeas  corpus  in  order  to  examine  into  the 
cause  of  commitment,  is  given  to  the  Supreme 
Court,  and  the  argument  was  rejected;  that 
the  restrictive  words  of  the  first  sentence  of  the 
section  "which  may  be  necessary  to  the  exer- 
cise of  their  respective  jurisdietions,"  limited 
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the  power  to  the  award  of  such  writs  of  habeas 
corpus  'as  are  necessary  to  enable  the  courts  of 
the  United  States  mentioned  in  the  Act  to  ex- 
ercise their  respective  jurisdiction  in  some 
cause  which  they  are  capable  of  finally  decid- 
ing. To  the  objection  thiat  an  inquiry  by  hab- 
eas corpus  into  the  cause  of  commitment  in  a 
criminal  case  was  an  exercise  of  original  juris- 
diction in  a  case  not  within  the  constitutional 
l^jant  of  original  jurisdiction  to  the  Supreme 
Court,  Chief  Justice  Marshall  replied:  'The 
jurisdiction  which  the  court  is  now  asked  to 
exercise,  is  clearly  appellate.  It  is  the  revision 
of  a  decision  of  an  inferior  court,  by  which  a 
citizen  has  been  committed  to  jail." 

Before  the  case  of  Bollman  and  Swartwout 
the  court  has  issued  writs  of  habeas  corpus  in 
two  cases  of  commitment  for  criminal  offenses. 
The  first  was  U.  S.  v.  Hamilton,  3  Dall.  17,  in 
which  the  prisoner  was  charged  with  high  trea- 
son, a  capital  offense,  and  had  been  committed 
upon  a  warrant  of  the  District  Judge  of  Penn- 
sylvania. The  prisoner  was  admitted  to  bail. 
Section  33  of  the  Judiciary  Act,  1  Stat,  at  L. 
'91,  authorized  this.  The  second  was  Burford's 
case,  3  Cranch,  448,  where  the  party  has  ^n 
committed  by  a  defective  warrant  of  certain 
Justices  of  the  Peace,  and  brought  before  the 
Circuit  Court  of  the  District  of  Columbia  on 
liabeas  corpus  which,  after  hearing,  passed  an 
order  given  in  full  by  Mr.  Justice  Curtis,  in 
Kaine's  case,  14  How.  124,  remanding  the  pris- 
oner to  jail  imtil  he  entered  into  a  recognizance 
to  keep  the  peace.  It  was  under  this  order  of 
•the  circuit  court  that  Burford  was  imprison^ 
when  he  petitioned  to  the  Supreme  Court  for  a 
writ  of  habeas  corpus. 

After  Bollman  and  Swartwout,  the  case  next 
In  order  is  Ex  parte  Kearney,  7  Wheat  38, 
which  was  an  application  for  habeas  corpus  by 
a  prisoner  in  custody  under  a  commitment  of 
^he  Circuit  Court  of  the  District  of  Columbia, 
for  contempt  as  a  witness.  The  writ  was  re- 
fused on  the  ground  that  the  writ  was  not  a 
proper  remedy  in  case  of  commitment  for  con- 
tempt by  a  court  of  competent  jurisdiction. 

Ex  i>arte  Watkins,  3  Pet.  193,  was  the  case 
of  a  prisoner  in  jail  in  the  District  of  Columbia, 
under  a  judgment  of  the  circuit  court  in  a 
criminal  prosecution.  The  application  for  the 
writ  was  refused  on  the  ground  that  the  judg- 
ment was  of  a  court  of  general  and  final  crim- 
inal jurisdiction,  and  justified  the  imprison- 
ment. 

Ex  parte  Watkins,  7  Pet.  568,  was  the  case 
of  a  party  in  custody,  under  writs  of  capias  ad 
satisfaciendum,  issued  out  of  the  Circuit  Court 
of  the  District  of  Columbia. 

On  the  question  of  jurisdiction  the  court 
said:  "The  question  turns  on  this:  whether 
it  is  an  exercise  of  original  or  appellate  juris- 
diction. If  it  be  the  former,  then,  as  the  pres- 
ent is  not  one  of  the  cases  in  which  the  Con- 
sitution  allows  this  court  to  exercise  original 
jurisdiction,  the  writ  must  be  denied.  If  the 
latter,  then  it  may  be  awarded,  since  the  Act 
of  1789,  sec.  14,  has  clearly  auUiorized  the  court 
to  issue  it." 

In  Holmes  v.  Jennison,  14  Pet.  540,  a  writ 
of  habeas  corpus  was,  on  the  petition  of  George 
Holmes,  issued  by  the  Supreme  Court  of  Ver- 
mont, and  on  the  return  thereto  by  the  sheriff, 
stating  the  warrant  of  the  Governor  to  be  the 
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cause  of  his  detention,  he  was  remanded  by  the 
court.  Holmes  prosecuted  a  writ  of  eri\>r  to 
the  Supreme  Court  of  the  United  States.  The 
writ  of  error  was  dismissed,  the  court  being 
equally  divided. 

Ex  parte  Barry,  2  How.  65,  was  a  petition  by 
an  alien  for  a  habeas  corpus  to  obtain  the  cus- 
tody of  his  infant  child.  "The  application," 
said  the  court,  "in  effect,  seeks  the  exercise  of 
original  jurisdiction  in  the  matter  upon  which 
it  is  founded."    The  writ  was  refused. 

Ex  parte  Dorr,  3  How.  103,  was  an  applica- 
tion for  the  writ  by  a  party  imprisoned  on  stlite 
process;  but  the  court  refused  it. 

Barry  v.  Mercein,  5  How.  103,  was  a  ease 
brought  up  by  writ  of  error  to  the  Circuit  Court 
of  the  Southern  District  of  New  York,  in  which 
the  circuit  court  refused  to  grant  a  writ  of 
habeas  corpus,  prayed  for  by  a  father  to  take 
his  infant  child  out  of  the  custody  of  its  moth- 
er. It  was  held  that  the  Supreme  Court  had  no 
appellate  power  in  the  case,  and  the  writ  was 
dismissed  for  want  of  jurisdiction. 

Metzger's  case,  5  How.  176,  was  that  of  an 
application  for  the  writ  by  a  prisoner  commit- 
ted to  the  custody  of  the  Marshal  by  the  dis- 
trict judge  at  his  chambers,  under  the  French 
Treaty  of  Extradition. 

This  court  refused  the  writ,  on  the  ground 
that  there  is  no  form  in  which  an  appellate 
power  can  be  exercised  by  it  over  the  proceed- 
ings of  a  district  judge  at  his  chambers. 

In  re  Kaine,  14  How.  103,  one  question  arffued 
was,  in  the  language  of  Mr.  Justice  Nelson, 
whether  the  prisoner  was  or  was  not  held  in 
confinement  under  the  order  of  the  circuit  court, 
or  whether  the  decision  of  the  circuit  court 
was  the  cause  of  commitment.  For  if  it  was,  it 
was  admitted  that  this  court  had  jurisdiction 
to  inquire  into  it;  and  if  it  was  not,  the  deci- 
sion of  the  circuit  court  was  not  within  the 
exigency  of  the  writ ;  forms  no  part  of  its  sub- 
ject-matter; and  was  not  within  the  appellate 
control  of  the  Supreme  Court.  The  application 
was  denied  on  the  merits. 

In  Ex  parte  William  Wells,  18  How.  307,  15 
L.  ed.  421,  the  President  granted  "a  pardon  of 
the  offense  of  which  he  was  convicted,  upon  con- 
dition that  he  be  imprisoned  during  his  natural 
life,"  and  Wells  accepted  the  pardon  with  the 
conition.  Wells  applied  to  the  circuit  court 
for  a  writ  of  habeas  corpus,  which  was  granted ; 
and  that  court,  after  the  hearing,  remanded 
him  to  the  penitentiary.  Wells  then  petitioned 
the  Supreme  Court  for  a  writ  of  habeas  corpus, 
which  was  denied. 

Ex  parte  Milligan,  4  Wall.  2,  18  L.  ed.  281, 
came  before  the  Supreme  Court  upon  a  certifi- 
cate of  a  division  of  opinion  between  the  jus- 
tices of  the  circuit  court,  and  arose  under  the 
Act  of  Mar.  3  1863,  12  Stat,  at  L.  755,  and  has 
no  application  to  the  case  at  bar. 

Ex  parte  McCardle,  6  Wall.  318, 18  L.ed.  816, 
was  a  motion  to  dismiss  an  appeal  from  the 
Circuit  Court  of  the  District  of  Mississippi,  un- 
der the  Act  of  Feb.  6,  1867,  14  Stat,  at  L.  385. 
This  right  of  appeal  was  taken  away  by  the 
Act  of  Mar.  27,  1868,  15  SUt.  at  L.  44.  Ex  parte 
McCardle  (ante,  264). 

It  abundantly  appears  from  the  foregoing 
cases,  that  to  bring  a  case  within  the  appellate 
jurisdiction  of  this  court  in  the  sense  requisite 
to  enable  it  to  award  the  writ  of  habeas  corpus 
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under  the  Judiciary  Act,  it  is  necessary  tha^ 
the  oommitinent  should  appear  to  have  been  by 
a  tribunal  whose  decisions  are  subject  to  re- 
tision  by  this  court. 

Tliis  court  cannot  exercise  any  appellate  con- 
trol by  appeal,  writ  of  error  or  other  proceed- 
ing over  the  Military  Commission,  by  virtue  of 
whose  sentence  the  petitioner  is  imprisoned; 
nor  has  this  court  power,  in  any  form  nor  by 
any  procedure,  to  revise  the  proceedings  of  that 
Commission  in  the  case  of  the  petitioner. 

I.  This  court  has  appellate  power  only  in 
cases  provided  for  by  Congress;  (Durousseau  v. 
U.  S.  6  Cranch,  307)  and  Congress  has  not  pro- 
vided by  law  for  a  review  by  this  court  of  the 
acts  and  proceedings  of  this  or  any  other  Mili- 
tary Commission  exercising  jurisdiction  under 
the  authority  or  color  of  authority  of  the  Unit- 
ed States.  Every  existing  statutory  regulation 
of  the  appellate  power  of  this  court,  excludes 
and  excepts  from  that  jurisdiction,  cases  ad- 
judicated by  such  tribunals. 

II.  But,  independently  of  this,  whatever  ju- 
risdiction was  possessed  by  this  Military  Com- 
misHion,  was  not  a  part  of  that  judicial  power 
which  is  defined  in  the  3d  article  of  the  Con- 
stitution; and,  therefore,  this  court  could  and 
can  have  no  appellate  control  or  authority  over 
that  body. 

Benner  v.  Porter,  9  How.  244;  Ins.  Co.  v. 
Oanter,  1  Pet.  545. 

The  appellate  power  of  this  court  cannot  ex- 
tend beyond  the  action  of  the  inferior  courts 
established  by  Congress  to  take  original  juris- 
diction under  the  Constitution,  and  which  ex- 
ercise judicial  power  therein  conferred.  U.  S. 
T.  Ritchie,  17  How.  533,  15  L.  ed.  238. 

III.  The  addressing  a  writ  of  habeas  corpus  to 
the  military  commander  in  Mississippi,  would 
be  an  exercise  of  original  and  not  of  appellate 
jurisdiction  by  this  court.  He  does  not  hold  the 
petitioner  under  any  order  or  decree  of  the  cir- 
cuit court,  but  by  military  power.  The  order 
of  the  circuit  court  merely  left  the  matter  as  it 
found  it.  The  military  commander  could  dis- 
charge the  prisoner  at  his  pleasure,  notwith- 
standing the  action  of  the  circuit  court. 

IV.  The  habeas  corpus,  issued  with  tlie  cer- 
tiorari as  an  adjunct  to  the  appellate  power, 
is  only  permitted  where  the  custody  of  the 
prisoner  is  an  essential  part  of  the  judgment  or 
decree  from  which  the  appeal  is  taken. 

V.  The  re|>eal  of  the  Statute  of  March  27, 
1868,  of  so  much  of  the  Act  of  Feb.  5,  1807,  as 
granted  appellate  power  to  this  court  in  cases 
of  this  nature,  was  intended,  and  should  be 
construed,  as  taking  away,  not  the  whole  ap- 
pellate power  in  cases  of  habeas  corpus,  but  the 
app<>11ate  power  in  cases  to  which  that  Act  ap- 
plied. It  did  not  mean  merely  to  substitute  a 
cumbrous  and  inconvenient  form  of  remedy  for 
a  -direct  and  simple  one.  Ex  parte  McCardle 
(ante,  264). 

VI.  The  Statute  of  1867.  providing  for  mili- 
tary government  in  Mississippi,  necessarily  sus- 
pended the  writ  of  habeas  corpus  in  that  State. 
which  it  was  within  the  clear  constitutional 
authority  of  Congress  to  do. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Upon  the  prayer  of  the  petitioner  addressed 
to  the  Circuit  Court  of  the  United  States  for 
a  Wall. 


the  Southern  District  of  Mississippi,  a  writ  of 
habeas  corpus  was  directed  to  certain  military 
officers  'holding  the  petitioner  in  custody,  ['SS 
commanding  them  to  produce  his  body  and 
abide  the  order  of  the  court. 

In  obedience  to  this  writ  the  petitioner  was 
brought  into  court  by  Major-General  R.  S. 
Granger,  who  made  return  in  due  form,  certi- 
fying the  cause  of  detention  to  be,  that  the  pe- 
titioner had  been  arrested  and  was  held  for 
trial,  upon  a  charge  of  murder,  by  a  Military 
Commission,  under  an  Act  of  Congress  of  the  2d 
of  March,  1867,  "To  Provide  for  the  More  Eifl- 
cient  Government  of  the  Rebel  States." 

Upon  this  return  the  petitioner  was  ordered 
into  custody  of  the  Marshal,  and  the  court  pro- 
ceeded to  hear  argument.  It  was  admitted  that 
the  petitioner  was  a  private  citizen  of  the  State 
of  ^fississippi ;  that  he  was  being  tried  by  the 
Military'  Commission,  without  a  jury  and  with- 
out presentment  or  indictment  by  a  grand  jury ; 
and  that  he  was  not  and  never  had  been  con- 
nected with  the  Army  or  Navy  of  the  United 
States,  or  with  the  ^lilitia  in  actual  service  in 
time  of  war  or  invasion. 

Upon  this  case  the  circuit  court  adjudged 
that  the  imprisonment  of  the  petitioner  was 
lawful,  and  passed  an  order  that  the  writ 
of  habeas  corpus  be  dismissed,  and  that  the 
prisoner  be  remanded  to  the  custody  of  the 
military  officer  by  whom  he  had  been  brought 
into  courts  to  be  held  and  detained  for  the  pur- 
poses and  to  answer  the  charges  set  forth  in  the 
return. 

To  obtain  the  reversal  of  this  order  and  re- 
lief from  imprisonment,  the  petitioner  now  asks 
for  a  writ  of  certiorari  to  bring  >ere  for  re- 
view the  proceedings  of  the  circuit  court,  and 
for  a  writ  of  habeas  corpus  to  be  issued  under 
the  authority  of  this  court,  to  the  officer  to 
whose  custody  he  was  remanded. 

Upon  the  suggestion  of  the  Attorney-General, 
made  in  view  ot  the  importance  of  the  questions 
which  will  probably  arise  if  the  case  is  brought 
to  hearing,  we  have  heard  preliminary  argu- 
ment upon  the  jurisdiction  of  the  court  to  issue 
the  writ  prayed  for,  and  have  carefully  consid- 
ered the  reasonings  which  have  been  addressed 
to  us. 

The  argument,  by  the  direction  of  the  court, 
was  confined  to  the  single  point  of  the  jurisdic- 
tion, and  I  am  now  to  state  the  conclusions 
to  which  we  have  come. 

The  general  question  of  jurisdiction  in  this 
case  resolves  itself  necessarily  into  two  other 
questions : 

1.  Has  the  court  jurisdiction,  in  a  case  like 
the  present,  to  inquire  into  the  cause  of  deten- 
tion, alleged  to  be  unlawful,  and  to  give  re- 
lief if  the  detention  be  found  to  be  in  fact 
•unlawful,  by  the  writ  of  habeas  corpus,  ["95 
under  the  Judiciary  Act  of  1789? 

2.  If,  under  that  Act,  the  court  possessed  this 
jurisdiction,  has  it  been  taken  away  by  the  2d 
section  of  the  Act  of  March  27,  1868,  15  Stat,  at 
L.  44,  repealing  so  much  of  the  Act  of  Febru- 
ary 5,  1807,  14  Stat,  at  L.  385,  as  authorizes 
appeals  from  circuit  courts  to  tlie  Supreme 
Court? 

Neither  of  these  questions  is  new  here.  The 
first  has,  on  seveial  occasions,  received  very 
full  consideration,  and  very  deliberate  judg- 
ni^U 
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A  cause,  00  important  as  that  which  now  in- 
vokes the  action  of  this  court,  seems,  however, 
to  justify  a  reconsideration  of  the  grounds  upon 
which  its  jurisdiction  has  heen  heretofore  main- 
tained. 

The  great  writ  of  habeas  corpus  has  been  for 
centuries  esteemed  the  best  and  only  sufficient 
defense  of  personal  freedom. 

In  England,  after  a  long  struggle,  it  was 
firmly  guarantied  by  the  famous  Habeas  Corpus 
Act  of  May  27,  1679,  3  Brit.  Stat,  at  L.  307, 
3  Hallam,  Const.  Hist.  19,  "for  the  better  secur- 
ing of  the  liberty  of  the  subject,"  which,  as 
Blackstone  says,  "is  frequently  considered  as 
another  Magna  Charta."    3  Bl.  Com.  136. 

It  was  brought  to  America  by  the  colonists, 
and  claimed  as  among  the  immemorial  rights 
descended  to  them  from  their  ancestors. 

Naturally,  therefore,  when  the  confederated 
Colonief  became  united  States,  and  the  forma- 
tion of  a  common  government  engaged  their 
deliberations  in  convention,  this  great  writ 
found  prominent  sanction  in  the  Constitution. 
That  sanction  is  in  these  words: 

"The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may  re- 
quire it." 

The  terms  of  this  provision  necessarily  im- 
ply judicial  action.  In  England,  all  the  higher 
96*]  courts  were  open  to  applicants'  *for  the 
writ,  and  it  is  hardly  supposable  that,  under 
th6  new  government,  founded  on  more  ^beral 
ideas  and  principles,  any  court  would  be,  inten- 
tionally, closed  to  them. 

We  find,  accordingly,  that  the  first  Congress 
under  the  Constitution,  after  defining,  by  var- 
ious sections  of  the  Act  of  September  24,  1789, 
the  jurisdiction  of  the  District  Courts,  the  Cir- 
cuit Courts  and  the  Supreme  Court  in  other 
cases,  proceded,  in  the  14th  section,  to  enact, 
"that  all  the  before  mentioned  courts  of  the 
United  States  shall  have  power  to  issue  writs 
of  scire  facias,  habeas  corpus,  and  all  other 
writs  not  specially  provided  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  acreeable  to  the 
principles  and  usages  of  law."  1  Stat,  at  L. 
81.  In  the  same  section,  it  was  further  pro- 
vided "that  either  of  the  justices  of  the  Su- 
preme Court,  as  well  as  judges  of  the  district 
courts,  shall  have  power  to  grant  writs  of  ha- 
beas corpus  for  the  purpose  of  an  inquiry  into 
the  cause  of  commitment;  provided  that 
writs  of  habeas  corpus  shall  in  no  case  extend 
to  prisoners  in  jail,  unless  they  are  in  custody, 
under  or  by  color  of  the  authority  of  the  Unit- 
ed States,  or  are  committed  for  trial  before 
some  court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify." 

That  this  court  is  one  of  the  courts  to  which 
the  power  to  issue  writs  of  habeas  corpus  is  ex- 
pressly given  by  the  terms  of  this  section  has 
never  been  questioned.  It  would  have  been,  in- 
deed, a  remarkable  anomaly  if  this  court,  or- 
dained by  the  Constitution  for.  the  exercise,  in 
the  United  States,  of  the  most  important  pow- 
ers in  civil  cases  of  all  the  highest  courts  of 
England,  had  been  denied,  under  a  constitution 
which  absolutely  prohibits  the  suspension  of  the 
writ,  except  under  extraordinary  exigencies, 
that  power  in  cases  of  alleged  unlawful  re- 
straint, which  the  Habeas  Corpus  Act  of  Charles 
II.  expressly  declares  those  courts  to  possess. 
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But  the  power  vested  in  this  court  is,  in  an 
important  particular,  unlike  that  possessed  by 
the  English  courts.  The  jurisdiction  of  thU 
court  is  conferred  by  the  Constitution  *and  [^97 
is  appellate;  whereas,  that  of  the  English 
courts,  though  declared  and  defined  bjr  statutes^ 
is  derived   from  the  common  law,  and  is  original. 

The  judicial  power  of  the  United  States  ex* 
tends  to  all  cases  in  law  and  equity  arising  un- 
der the  Constitution,  the  laws  of  the  United 
States,  and  treaties  made  under  their  authori- 
ty, and  to  large  classes  of  cases  determin^  by 
the  character  of  ^e  parties,  or  the  nature  of 
the  controversy. 

That  part  of  this  judicial  power  vested  in 
this  court  is  defined  by  the  Constitution  in 
these  words: 

"In  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which 
a  State  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction.  In  all  the 
other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall  make." 

If  the  question  were  a  new  one,  it  would» 
perhaps,  deserve  inquiry  whether  Congress 
might  not,  under  the  power  to  make  exceptions 
from  this  appellate  jurisdiction,  extend  the 
original  jurisdiction  to  other  cases  than  those 
expressly  enumerated  in  the  Constitution;  and 
especially,  in  view  of  the  constitutional  guar- 
anty of  the  writ  of  habeas  corpus,  to  cases 
arising  upon  petition  for  that  writ. 

But,  in  the  case  of  Marbury  y.  Madison,  1 
Cranch,  137,  it  was  determined  upon  full  con- 
sideration, that  the  power  to  issue  writs  of 
mandamus,  given  to  this  court  by  the  13th  sec- 
tion of  the  Judiciary  Act,  is,  under  the  Consti- 
tution,  an  appellate  jurisdiction,  to  be  exercised 
only  in  the  revision  of  judicial  decisions.  And 
this  judgment  has  ever  since  been  accepted  as 
fixing  the  construction  of  this  part  of  the  Con- 
stitution. 

It  was  pronounced  in  1803.  In  1807  the  same 
construction  was  given  to  the  provision  of  the 
14th  section  relating  to  the  writ  of  habeas  cor- 
pus, in  the  case  of  Bollman  and  Swartwout,  4 
Cranch,  100. 

The  power  to  issue  the  writ  had  been  pre- 
viously exercised  *in  Hamilton's  case,  3  ['98 
Dall.  17  (1795),  and  in  Burford's  case,  3 
Cranch,  448  (1806),  in  neither  of  which  cases 
does  the  distinction  between  appellate  and  orig- 
inal jurisdiction  appear  to  have  been  made. 

In  the  case  of  Bollman  and  Swartwout^  how- 
ever, the  point  was  brought  distinctly  before  the 
court;  the  nature  of  the  jurisdiction  was  care- 
fully examined,  and  it  was  declared  to  be  ap- 
pellate. The  question  then  determined  has  not 
since  been  drawn  into  controversy. 

The  doctrine  of  thf  Constitution  and  of  the 
cases  thus  far  may  be  summed  up  in  these 
propositions : 

(1)  The  original  iurisdiction  of  this  court 
cannot  be  extended  by  Congress  to  any  other 
cases  than  those  expressly  defined  by  the  Con- 
stitution. 

(2)  The  appellate  jurisdiction  of  this  court, 
conferred  by  the  Constitution,  extends  to  all 
other  cases  within  the  judicial  power  of  the 
United  States. 

(3)  This  appellate  jurisdiction  is  subject  of 
such  exceptions,  and  must  be  exerdseu  under 
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such  reflations  as  Congress,  in  the  exercise  of 
itB  discretion,  has  made  or  may  see  fit  to  make. 

(4 )  Congress  not  only  has  not  excepted  writs 
of  habeas  corpus  and  mandamus  from  this  ap- 
pellate jurisdiction,  but  h€is  expressly  provided 
for  the  exercise  of  this  jurisdiction  by  means  of 
these  writs. 

We  come,  then,  to  consider  the  first  great 
question  made  in  the  case  now  before  us. 

We  shall  assume,  upon  the  authority  of  the 
decisions  referred  to,  what  we  should  hold  were 
the  question  now  for  the  first  time  presented  to 
U9.  that  in  a  proper  case  this  court,  under  the 
Act  of  1789,  and  under  all  the  subsequent  Acts, 
giving  jurisdiction  in  cases  of  habeas  corpus, 
may,  in  the  exercise  of  its  appellate  power,  re- 
vise the  decisions  of  inferior  courts  of  the 
United  States,  and  relieve  from  unlawful  im- 
prisonment authorised  by  them,  except  in  cases 
within  some  limitations  of  the  jurisdiction  by 
Congress. 

It  remains  to  inquire  whether  the  case  before 
99* J  us  is  a  *proper  one  for  such  interposition. 
Is  it  within  any  such  limitation?  in  other 
words,  can  this  court  inouire  into  the  lawful- 
ness of  •  detention,  and  relieve  from  it  if  found 
unlawful,  when  the  detention  complained  of  is 
not  by  civil  authority  under  a  commitment 
made  by  an  inferior  court,  but  by  military  offi- 
cers, for  trial  before  a  military  tribunal,  after 
an  examination  into  the  cause  of  detention  by 
the  inferior  court,  resulting  in  an  order  re- 
manding the  prisoner  to  custody? 

It  was  insisted  in  argument  that,  "to  bring  a 
case  within  the  appellate  jurisdiction  of  this 
court  in  the  sense  requisite  to  enable  it  to 
arard  the  writ  of  habeas  corpus  under  the  Ju- 
diciary Act,  it  is  necessary  that  the  commit- 
ment should  appear  to  have  been  by  a  tribunal 
vhose  decisions  are  subject  to  revision  by  this 
court." 

This  proposition  seems  to  assert,  not  only 
that  the  decision  to  be  revised  upon  habeas  cor- 
pust  must  have  been  made  by  a  court  of  the 
United  States,  subject  to  the  ordinary  appellate 
jurisdiction  of  this  court,  but  that  having  been 
so  made,  it  must  have  resulted  in  an  order  of 
commitment  to  civil  authoritv  subject  to  the 
control  of  tne  court  maKing  it. 

The  first  branch  of  this  proposition  has  cer- 
tainly some  support  in  Metzger*s  case,  5  How. 
I7G,  in  which  it  was  held  that  an  order  of  com- 
mitment made  by  a  district  judge  at  chambers 
cannot  be  revised  here  by  habeas  corpus.  This 
ca<e,  as  was  observed  by  Mr.  Justice  Nelson  in 
Kaine's  cate,  14  How.  103,  stands  alone;  and  it 
may  admit  of  question  whether  it  can  be  entire- 
ly reconciled  with  the  proposition,  which  we  re- 
garded as  established  upon  principle  and  au- 
thority, that  th^  appellate  prisdiction  by  habe- 
as corpus  extends  to  all  cases  of  commitment  by 
the  judicial  authority  of  the  United  States,  not 
within  any  exception  made  by  Congress. 

But  it  is  unnecessary  to  enter  upon  this  in- 
ijuiry  here.  The  action  which  we  are  asked  to 
revi<M*  was  that  of  a  tribunal  whose  decisions 
are  subject  to  revision  by  this  court  in  ordinary 
DX)des. 

100*]  *We  need  consider,  therefore,  only  the 
second  branch  of  the  proposition,  namely:  that 
the  action  of  the  inferior  court  must  have  re- 
sults in  a  conunitmen£  for  trial  in  a  civil 
court ;  and  the  inference  drawn  from  it.  that.no 
relief  can  be  had  here,  by  habeas  corpus,  from 
8  Wall. 


imprisonment  under  military  authority,  to 
which  the  petitioner  may  have  been  remanded 
by  such  a  court. 

This  proposition  certainly  is  not  supported 
by  authority. 

In  Kaines  case  all  the  iudges  except  one, 
asserted,  directly  or  indirectly,  the  jurisdiction 
of  this  court  to  give  relief  in  a  case  where  the 
detention  was  by  order  of  a  United  States 
Commissioner.  The  lawfulness  of  the  detention 
had  been  examined  by  the  Circuit  Court  for 
the  Southern  District  of  New  York  upon  a 
writ  of  habeas  corpus,  and  that  court  had  dis- 
missed the  writ,  and  remanded  the  prisoner  to 
custody.  In  this  court,  relief  was  denied  on 
the  merits,  but  the  jurisdiction  was  questioned 
by  one  judge  only.  And  it  is  difficult  to  find 
any  substantial  ground  upon  which  jurisdiction 
in  that  case  can  be  affirmed,  and  in  this  denied. 

In  Wells'  case,  18  How.  308,  15  L.  ed.  423, 
the  petitioner  was  confined  in  the  penitentiary, 
imder  a  sentence  of  death,  commuted  by  the 
President  into  a  sentence  of  imprisonment  for 
life.  He  obtained  a  writ  of  habeas  corpus  from 
the  Circuit  Court  of  the  District  of  Columbia, 
was  brought  before  that  court,  and  was  remand- 
ed to  custody.  He  then  sued  out  a  writ  of 
habeas  corpus  from  this  court,  and  his  case 
was  fully  considered  here.  No  objection  was 
taken  to  the  jurisdiction,  though  there,  as  here, 
it  was  evident  that  the  actual  imprisonment,  at 
the  time  of  the  petition  for  the  writ,  war  not 
under  the  direction  of  the  court  by  whose  order 
the  prisoner  was  remanded,  but  by  a  different 
and  distinct  authority, 
in  this  case  of  Wells,  Mr.  Justice  Curtis  agai 
dissented  and,  on  the  point  of  jurisdiction, 
Mr.  Justice  Campbell  concurred  with  him. 
The  other  judges,  though  all,  except  one,  were 
of  opinion  that  the  relief  asked  must  be  denied, 
agreed  in  maintaining  the  jurisdiction  of  the 
court.  Judge  Curtis,  *who  regarded  the  [*ioz 
question  aa  left  undetermined  in  Kaine's  case, 
admitted  that  the  jurisdiction  was  asserted  in 
this,  and  stated  the  ground  of  judgment  af- 
firming jurisdiction  to  be  that  ''as  the  circuit 
court  had  had  the  prisoner  before  it,  and  ha.^ 
remanded  him,  this  court,  by  a  writ  of  habeas 
corpus,  may  examine  that  decision  and  see 
whether  it  be  erroneous  or  not." 

Since  this  judgment  was  pronounced,  the  ju- 
risdiction, in  cases  similar  to  that  now  before 
the  court,  has  not  hitherto  been  questioned. 

We  have  carefully  considered  the  argument 
against  it,  made  in  this  case,  and  are  satisfied 
that  the  doctrine  heretofore  maintained  is 
sound. 

The  great  and  leading  intent  of  the  Consti- 
tution and  the  law  must  be  kept  constantly  in 
view  upon  the  examination  of  every  question 
of  construction. 

That  intent,  in  respect  to  the  writ  of  habeas 
corpus,  is  manifest.  It  is  that  every  citizen 
may  be  protected  by  judicial  action  from  un- 
lawful imprisonment.  To  this  end  the  Act  of 
1789  provided  that  every  court  of  the  United 
States  should  have  power  to  issue  the  writ. 
The  jurisdiction  thus  given  in  law  to  the  cir- 
cuit and  district  courts  is  original;  that  given 
by  the  Constitution  and  the  law  to  this  court 
is  appellate.  Given  in  general  terms,  it  must 
necessarily  extend  to  all  cases  to  which  the  ju- 
dicial power  of  the  I'nited  States  extends,  other 
than  those  expressly  excepted  from  it. 
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As  limited  by  the  Act  of  1780,  it  did  not  ex- 
tend to  cases  of  imprisonment  ajfter  conviction, 
under  sentences  of  competent  tribunals;  nor  to 
prisoners  in  jail,  unless  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or 
committed  for  trial  before  some  court  of  the 
United  States,  or  required  to  be  brought  into 
court  to  testify.    But  this  limitation  has  been 

Sadually  narrowed,  and  the  benefits  of  the  writ 
kve  been  extended,  first  in  1833,  4  Stat,  at  L. 
634,  to  prisoners  confined  under  any  authority, 
whether  state  or  national,  for  any  act  done  or 
omitted  in  pursuance  of  a  law  of  the  United 
loa*]  *  States,  or  of  any  order,  process  or  decree 
of  any  judge  or  court  of  the  *United  States ; 
then  in  1842,  5  Stat,  at  L.  530,  to  prisoners  be- 
ing subjects  or  citizens  of  foreign  States,  in 
custody  under  national  or  state  authority  for 
acts  done  or  omitted  by  or  under  color  of  for- 
eign authority,  and  alleged  to  be  valid  under 
the  law  of  nations;  and  finally,  in  1867,  14 
Stat,  at  L.  385,  to  all  cases  where  any  person 
may  be  restrained  of  liberty  in  violation  of  the 
Constitution,  or  of  any  treaty  or  law  of  the 
United  States. 

This  brief  statement  shows  how  the  general 
spirit  and  genius  of  our  institutions  has  tended 
to  the  widening  and  enlarging  of  the  habeas 
corpus  jurisdiction  of  the  courts  and  judges  of 
the  United  States;  and  this  tendency,  except  in 
one  recent  instance,  has  been  constant  and  uni- 
form; and  it  is  in  the  light  of  it  that  we  must 
determine  tne  true  meaning  of  the  Constitution 
and  the  law  in  respect  to  the  appellate  jurisdic- 
tion of  this  court.  We  are  not  at  libeHy  to 
except  from  it  any  cases  not  plainly  excepted 
by  law;  and  we  think  it  sufiSciently  appears 
from  what  has  been  said  that  no  exception  to 
this  jurisdiction  embraces  such  a  case  as  that 
now  before  the  court.  On  the  contrary,  the 
case  is  one  of  those  expressly  declared  not  to 
be  excepted  from  the  general  grant  of  jurisdic- 
tion. For  it  is  a  case  of  imprisonment  alleged 
to  be  unlawful,  and  to  be  under  color  of  au- 
thority of  the  United  States. 

It  seems  to  be  a  necessary  consequence  that 
if  the  appellate  jurisdiction  of  liabeas  corpus 
extends  to  any  case,  it  extends  to  this.  It  is 
unimportant  in  what  custody  the  prisoner  may 
be,  if  it  is  a  custody  to  which  he  has  been 
remanded  by  the  order  of  an  inferior  court  of 
the  United  States.  It  is  proper  to  add,  that  we 
are  not  aware  of  anything  in  any  Act  of  Con- 
gress, except  the  Act  of  1868,  which  indicates 
any  intention  to  withhold  appellate  jurisdiction 
in  habeas  corpus  cases  from  tliis  court,  or  to 
abridge  the  jurisdiction  derived  from  the  Con- 
stitution and  defined  by  the  Act  of  1780.  We 
agree  that  it  is  given  subject  to  exception  and 
regulation  by  Congress;  but  it  is  too  plain  for 
103*]  argument  that  the  denial  *to  this  court 
of  appellate  jurisdiction  in  this  class  of  cases 
must  greatly  weaken  the  eflUcacy  of  the  writ, 
deprive  the  citizen  in  many  cases  of  its  benefits, 
and  seriouslv  hinder  the  establishment  of  that 
uniformity  In  deciding  upon  questions  of  per- 
sonal rights  which  can  only  be  attained  through 
appellate  jurisdiction,  exercised  upon  the  de- 
cisions of  courts  of  original  jurisdiction.  .  In 
the  particular  class  of  cases,  of  which  that  be- 
fore the  court  is  an  example,  when  the  custody 
to  which  the  prisoner  is  remanded  is  that  -of 
some  authority  other  than  that  of  the  remand- 
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ing  court,  it  is  evident  that  the  imprisoned 
citizen,  however  unlawful  his  imprisonment 
may  be  in  fact,  is  wholly  without  remedy  un- 
less it  be  found  in  the  appellate  jurisdiction  of 
this  court. 

These  considerations  forbid  any  construction 
giving  to  doubtful  words  the  effect  of  withhold- 
ing or  abridging  this  jurisdiction.  They  would 
strongly  persuade  against  the  denial  of  the  ju- 
risdiction, even  were  the  reasons  for  affirming 
it  less  cogent  than  they  are. 

We  are  obliged  to  hold,  therefore,  that  in  all 
cases  where  a  Circuit  Court  of  the  United 
States  has,  in  the  exercise  of  its  original  juris- 
diction, caused  a  prisoner  to  be  brought  before 
it,  and  has,  after  inquiring  into  the  cause  of 
detention,  remanded  him  to  the  custody  from 
which  he  was  taken,  this  court,  in  the  exercise 
of  its  appellate  jurisdiction,  nuiy,  by  the  writ 
of  habeas  corpus,  aided  by  the  writ  of  certiorari, 
revise  the  decision  of  the  Circuit  Court,  and  if 
it  be  found  unwarranted  by  law,  relieve  the 
prisoner  from  the  unlawful  restraint  to  which 
he  has  been  remanded. 

This  conclusion  brings  us  to  the  inquiry 
whether  the  2d  section  of  the  Act  of  March  27, 
1868,  takes  away  or  affects  the  appellate  juris- 
diction of  this  court  under  the  Constitution  and 
the  Acts  of  Congress  prior  to  1867. 

In  McCardle's  case  [ante,  264],  we  expressed 
the  opinion  that  it  does  not,  and  we  have  now 
re-examined  the  grounds  of  tluit  opinion. 

The  circumstances  under  which  the  Act  of 
1868  was  passed  were  peculiar. 

♦On  the  5th  of  February,  1867,  Con-  [•104 
gress  passed  the  Act,  to  which  reference  has  al- 
ready been  made,  extending  the  original  juris- 
diction by  habeas  corpus  to  tne  District  and 
Circuit  Courts,  and  of  the  several  judges  of 
these  courts,  to  all  cases  of  restraint  of  liber- 
ty in  violation  of  tiie  Constitution,  treaties  or 
laws  of  the  United  States.  This  Act  authorized 
appeals  to  this  court  from  judgments  of  the 
Circuit  Court,  but  did  not  repeal  any  previous 
act  conferring  jurisdiction  by  habeas  corpus, 
unless  by  implication. 

Under  this  Act,  one  McCardle,  alleging  un- 
lawful restraint  by  military  force,  petitioned 
the  Circuit  Court  for  the  Southern  District  of 
Mississippi  for  the  writ  of  habeas  corpus.  The 
writ  was  issued,  and  a  return  was  made;  and, 
upon  hearing,  the  court  decided  that  the  re- 
straint was  lawful,  and  remanded  him  to  cus- 
tody. McCardle  prayed  an  appeal,  under  the 
Act,  to  this  court,  which  was  allowed  and  i>er- 
fected.  A  motion  to  dismiss  the  apiM^a!  was 
made  here  and  denied.  The  case  was  then  ar- 
gued at  the  bar,  and  tne  argument  having  been 
concluded  on  the  0th  of  March,  1860,  was  taken 
under  advisement  by  the  couft.  While  the 
cause  was  thus  held,  and  beiore  the  court  had 
time  to  consider  the  decision  proper  to  be  made, 
the  repealing  Act  under  consideration  was  in- 
troduced into  Congress.  It  was  carried  throujrH 
both  houses,  sent  to  the  President,  returned 
with  his  objections,  repassed  oy  the  constitu- 
tional majority  in  each  house,  and  becanic>  a 
law  on  the  27th .  oC  ^larch,  within  eightt?en 
days  after  the  conclusion  of  tlie  argument. 

The  efl'ect  of  the  Act  was  to  oust  the  court  of 
its  jurisdiction  of  the  particular  case  then  be* 
fore  it  on  ap|>pal,  and  it  is  not  to  be  doubted 
that  such  was  the  effect  intended.    Xor  will  i% 
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be  questioned  that  legielation  of  this  charac- 
ter IS  unusual  and  hardly  to  be  justified  except 
upon  some  imperious  public  exigency. 

It  was,  doubtless,  within  the  constitutional 
discretion  of  Congress  to  determine  whether 
such  an  exigency  existed;  but  it  is  not  to  be 
presumed  that  an  Act,  passed  under  such  cir- 
cumstances, was  intended  to  have  any  further 
effect  than  that  plainly  apparent  from  its  terms. 
105*]  "It  is  quite  clear  that  the  words  of  the 
Act  reach,  not  only  all  appeals  pending,  but 
all  future  appeals  to  this  court  under  the  Act 
of  1867;  but  they  appear  to  be  limited  to  ap- 
peals taken  under  that  Act. 

The  words  of  the  repealing  section  are,  "that 
80  much  of  the  Act  approved  February  5th, 
1857,  as  authorizes  an  appeal  from  the  judg- 
ment of  the  Circuit  Court  to  the  Supreme  Court 
of  the  United  States,  or  the  exercise  of  any 
luefa  jurisdiction  by  said  Supreme  Court  on 
tppeals  which  have  been,  or  may  be  hereafter 
taken,  be,  and  the  same  is  hereby  repealed.'' 

These  words  are  not  of  doubtful  interpreta- 
tion. They  repeal  only  so  much  of  the  Act  of 
1867  as  authorized  appeals,  or  the  exercise  of 
appellate  jurisdiction  by  this  court.  They  af- 
fected only  appeals  and  appellate  jurisdiction 
authorized  by  that  Act.  They  do  not  purport 
to  touch  the  appellate  jurisdiction  conferred  by 
the  Constitution,  or  to  ex(»ept  from  it  any  cases 
not  excepted  by  the  Act  of*  1789.  They  reach  no 
Act  except  the  Act  of  1867. 

It  haa  been  suggested,  however,  that  the  Act 
of  1789,  so  far  as  it  provided  for  the  issuing  of 
writs  of  habeas  corpus  by  this  court,  was  al- 
ready repealed  by  the  Act  of  1867.  We  have  al- 
ready observed  that  there  are  no  repealing 
words  in  the  Act  of  1867.  If  it  repealed  the 
Act  of  1789,  it  did  so  bv  implication,. and  any 
implication  which  would  give  to  it  this  effect 
vpon  the  Act  of  1789,  would  give  it  the  same  ef- 
fect upon  the  Acts  of  1833  and  1842.  If  one 
was  repealed,  all  were  repealed. 

Repeals  by  implication  are  not  favored.  They 
are  seldom  admitted  except  on  the  ground  of 
repugnancy;  and  never,  we  think,  when  the 
former  Act  can  stand  together  with  the  new 
Act.  It  is  true  that  exercise  of  appellate  ju- 
risdiction under  the  Act  of  1788  was  less  con- 
venient than  under  the  Act  of  1867,  but  the  pro- 
rision  of  a  new  and  more  convenient  mode  of 
its  exercise  does  not  necessarily  take  away  the 
old;  and  that  this  effect  was  not  intended  is 
indicated  by  the  fact  that  the  authority  con- 
ferred by  the  new  Act  is  expressly  declared  to 
be  "in  addition"  to  the  authority  conferred  by 
the  former  Acts.  Addition  is  not  substitution. 
io6*]  'The  appeal  given  by  the  Act  of  1867 
extended,  indeed,  to  cases  within  the  former 
Acts;  and  the  Act,  by  its  grant  of  additional 
authority,  so  enlarged  the  jurisdiction  by  ha- 
beas corpus  that  it  seems,  as  was  observed  in 
the  McCiardle  case,  ''impossible  to  widen"  it. 
But  this  effect  does  not  take  from  the  Act  its 
character  of  an  additional  grant  of  jurisdic- 
tion, end  make  it  operate  as  a  repeal  of  ju- 
risdiction theretofore  allowed. 

Our  conclusion  is  that  none  of  the  Acts  prior 
to  1867,  authorizing  this  court  to  exercise  ap- 
pellate jurisdiction  by  means  of  the  writ  of 
labeas  corpus,  were  repealed  by  the  Act  of 
that  year,  and  that  the  repealing  section  of  the 
Act  of  1868  is  limited  in  terms,  and  must  be 
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limited  in  effect  to  the  appellate  jurisdiction 
authorized  by  the  Act  of  1867. 

We  could  come  to  no  other  conclusion  with- 
out holdin^f  that  the  whole  appellate  jurisdic- 
tion of  this  court,  in  cases  of  habeas  corpus, 
conferred  by  the  Constitution,  recognized  by 
law,  and  exercised  from  the  foundation  of  the 
government  hitherto,  haa  been  taken  away, 
without  the  expression  of  such  intent,  and*  by 
mere  implication,  through  the  operation  of  the 
Acts  of  1867  and  1868. 

The  suggestion  made  at  the  bar,  that  the 
provision  of  the  Act  of  1789,  relating  to  the 
jurisdiction  of  this  court  by  habeas  corpus,  if 
repealed  by  the  effect  of  the  Act  of  1867,  was  re- 
vived by  the  repeal  of  the  repealing  Act,  haa 
not  escaped  our  consideration.  We  are  in- 
clined to  think  that  such  would  be  the  effect  of 
the  Act  of  1868,  but  having  come  to  the  con- 
clusion that  the  Act  of  1789  was  not  repealed 
by  the  Act  of  1867,  it  is  not  necessary  to  ex- 
press  an  opinion  on  that  point. 

The  argument  having  been  confined  by  direc- 
tion of  the  court,  to  the  question  of  jurisdiction,, 
this  opinion  is  limited  to  that  question. 

The  jurisdiction  of  the  court  to  issue  the  writ 
prayed  for  is  affirmed. 

Dissenting,  Mr.  Justice  Miller. 


•DAVm  B.  MOREY,  William  C.  Smith  [•aao 
and  Francis  B.  Richardson,  Appts., 

v. 

HAMILTON  D.  LOCKWOOD. 

(See  S.  C.  8  Wall.  230-242.) 

Amended  specification  of  patent — ^infringement. 

The  13th  section  of  the  Act  of  1836  authorizes 
a  surrender  and  an  amended  speciflcation  of  a  pat- 
ent, when  the  patent  issued  fs  inoperative  or  in- 
valid by  reason  of  a  defective  or  Insufficient  de- 
scription or  BpeclAcatlon. 

The  change  of  a  patent  which  is  one  of  form 
and  not  of  substance,  constitutes  no  defense  to 
a  bill  for  an   Infringement. 

[No.  140.] 

Argued  Oct.  14,  1860.        Decided  Oct.  25,  I860. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  to  obtain  an  injunction 
against  the  infringement  of  a  certain  patent, 
and  an  accounting  for  all  gains  and  profits 
previously  acquired  by  such  infringement. 

A  decree  having  been  entered  granting  the 
relief  prayed  for,  the  defendants  took  an  appeal 
to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Geo.  S.  Bontwell  and  Henry  F. 
French,  for  appellants: 

Their  invention,  if  valid  for  anything,  is  valid 
only  to  the  extent  of  the  claim  in  their  original 
patent. 

The  Davidsons  were  not  the  inventors  of 
elastic  tubing,  for  Herman  E.  Davidson  admits 
the  existence  and  his  knowledge  of  it  at  tl^ 
time  when  he  claims  to  have  begun  his  experi- 
ments. 

Nor  were  they  the  inventors  of  an  elastic 
bulb  or  chamber,  for  these  are  shown  in  differ- 
ent forms  in  defendants'  exhibits  "D,"  "C,**^ 
"H,"  "B,"  and  "I,"  and  in  complainants'  ex- 
hibit **17." 

They  were  not  the  inventors  of  the  valvular 
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arranpfement ;  for  this  is  shown  in  many  of  the 
exhibits. 

They  did  not  invent  the  spheroidal  form  of 
an  elastic  bulb;  for  that  is  described  as  old  by 
Herman  Davidson. 

Nor  did  they  invent  "a  syringe  having  an 
elastic  sac  with  flexible  tubes  terminating  in 
valve  boxes  containing  valves  arranged  for  the 
purpose  of  eduction  and  ejection  when  the  sac, 
tubes  and  valve  boxes  are  in  or  nearly  in  the 
same  axial  line,"  for  these  devices,  with  pre- 
<!isely  the  same  arrangonent,  are  shown  in  the 
barrel  syringe. 

Nor  were  they  the  inventors  of  a  syringe  hav- 
ing an  elastic  bulb  or  chamber,  flexible  tubes 
and  a  suitable  valvular  arrangement;  for  both 
the  Thiers  Syringe  and  the  barrel  syringe  fall 
within  this  description,  which  is  the  substan- 
tial part  ot,  and  is  quoted  from,  the  claim  in 
the  re-issued  patent. 

The  re-issued  patent  claims  "a  syringe  hav- 
ing an  elastic  bulb  or  chamber,  flexible  tubes 
and  a  suitable  valvular  arrangement  when  or- 
ganized, so  as  to  operate  substantially  as  de- 
scribed." 

It  cannot  be  claimed  that  any  single  element 
•of  the  instrument  is  new.  Every  part  is  old. 
The  claim  is  substantially,  if  not  technically, 
for  a  combination.  It  is  the  arrangement  or 
organization  which  is  claimed  as  new  and  use- 
ful. 

If  t&e  fair  and  natural  construction  of  the 
reissued  claim  includes  any  syringe  of  which 
the  Davidsons  were  not  the  original  and  first 
inventors,  then  the  claim  is  br^ikder  than  the 
invention,.and  so  is  void. 

We  submit  that  such  construction  clearly  in- 
cludes both  the  Maw  and  the  Thiers  Syringe. 

The  original  claim  describes  a  bulb  in  the 
words,  "prolate  spheroidal  shaped  elastic  sac." 
The  word  "chamber"  was  not  there.  It  was  not 
in  the  caveat,  and  it  was  used  in  the  re-issued 
•claim  with  a  purpose  and  meaning. 

It  is  in  no  sense  a  synonym  with  bulb. 
Every  bulb  is  a  chamber,  but  a  chamber  is  not 
necessarily  a  bulb. 

Unless  the  court  can  say  that  chamber  means 
nothing  more  than  bulb,  the  claim  is  broader 
than  the  invention,  when  construed  in  reference 
to  the  Maw  Syringe. 

The  drawings  are  part  of  the  description,  and 
it  may  be  said  that  the  claim  is  onlv  for  a 
syringe  with  bulb  or  chamber  tubes  and  valves, 
organized  in  the  particular  manner  shown  in 
the  drawings. 

Now,  the  drawings  in  the  re-issue  are  the 
same  as  in  the  original  patent,  and  show  the 
tubes  and  bulb  in  the  same  axial  line. 

But  the  complainants  are  compelled  to  go 
further,  and  say  that  their  re-issue  covers  not 
only  the  form  shown  in  their  drawings,  but  all 
-other  forms  where  the  same  parts  are  "organ- 
ized so  as  to  operate  substantially  as  de- 
scribed;" rising  the  word  "operate"  in  the  sense 
to"  produce  effect. 

This,  we  submit,  is  not  a  fair  construction. 

The  word  "operate"  relates  to  the  mechanism 
of  the  syringe,  not  to  the  final  result  of  its  use. 

In   this   sense   all   modern   syringes   operate 
alike.     They  not  only  inject  fluids,  but  they  do 
so  by  means  of  pressure  upon  elastic  chambers, 
through  flexible  tubes  and  valves, 
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If  this  is  w<hat  is  meant  by  operating  as  de- 
scribed, then  the  claim  is  too  broad,  as  includ- 
ing the  old  Maw  and  Thiers  Syringes  already 
exhibited. 

The  original  patent  was  neither  "inopera- 
tive" nor  "invalid"  nor  was  the  specification 
defective  or  insufficient,  and  the  re-issue  was, 
therefore,  without  authority  of  law. 

Burr  V.  Duryee,  1  Wall.,  531,  17  L.  ed.  660; 
Case  V.  Brown,  2  Wall.,  320,  17  L.  ed,  817. 

The  patent  is  wholly  void,  as  well  for  the  in- 
vention claimed  in  the  original  patent,  as  for 
the  broader  claim  found  in  the  re-issued  patent, 
because  syringes  containing  all  tliat  is  claimed 
as  the  invention  of  the  Davidsons  were  known 
and  used  in  this  country  long  before  their  al- 
leged invention.  * 

The  syringe  made  by  the  appellants  is  a  com- 
bination of  old  parts,  substantially  different 
from  the  Davidson  syringe  in  structure  and 
effect. 

1.  Our  bulb  is  not  their  bulb,  but  different  in 
this,  that  ours  has  but  one  aperture,  while 
theirs  has  two. 

2.  The  arrangement  or  or^nization  differs 
in  this,  that  in  ours  the  fluid  in  the  bulb  is 
above  the  point  of  delivery,  and  we  have  gravity 
to  aid  in  expelling  it;  while  in  theirs  one  half 
of  the  fluid  is  below  the  center  of  the  bulb. 

3.  Ours  has  a  three  way  piece  not  found  in 
theirs,  and  which  cannot  be  used  with  theirs. 

4.  Ours  is  so  constructed  as  to  receive  other 
pipes  for  various  purposes. 

These  differences,  we  submit,  constitute  ours 
a  different  instrument,  different  in  its  com- 
bination of  parts  and  different  in  its  mode  of 
operation. 

The  principles  involved  in  the  discussion  are 
too  familiar  to  the  court  to  require  particular 
statement.  McCormick  ▼.  Talcott,  20  How., 
405,  15  L.  ed.  931. 

That  the  complainant  is  limited  to  the  pecul- 
iar combination  of  devices  invented  and  de- 
scribed, is  well  settled. 

Case  V.  Brown,  2  Wall.,  320,  17  L.  ed.  817; 
Burr  V.  Duryee,  1  Wall.,  631,  17  L.  ed.  050. 

Messrs.  B.  R.  Curtis  and  Causten  Browne, 
for  appellee: 

The  original  patent,  the  application  for 
which  was  flied  Apr.  2,  1856,  shows,  in  the  de- 
scription and  drawing,  identically  the  same 
instrument  that  is  described  and  drawn  in  the 
re- issued  patent. 

The  claim  is  made  at  the  time,  of  such  origi- 
nal application,  was  substantially  the  same 
that  is  now  granted  by  the  re-issue. 

In  April,  1856,  the  Patent  Office  rejected 
such  original  claim,  as  having  been  anticipated 
by  the  patent  of  Pearsall  k  Gilbert. 

In  May  22,  1856,  the  patent  attorneys  of  the 
Davidsons  wrote  to  the  Patent  Office,  acquies- 
cing in  the  rejection,  and  submitting  an  amend- 
ed and  restricted  claim,  on  which,  after  some 
objections  at  the  Patent  Office,  the  original 
patent  was  finally  granted. 

This  limitation  of  claim  resulted  from  actual 
inadvertence  and  mistake. 

The  Patent  Office  afterwards  admitted  and 
corrected  its  own  mistake,  by  granting  the  re- 
issued patent  with  the  claim  as  originally  mad^. 

The  appellants  have  in  evidence,  ag.iinst  the 
novelty  of  the  invention,  two  instruments,  the 
priority  of  which  the  appellee  does  not  now 
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deny;  but  he  does  deny  that  they  contain  the 
patented  invention. 

1.  The  Thiers  Syringe. 
•  This  was  an  instrument  of  French  manufac- 
ture. It  had  two  flexible  tubes,  with  suitable 
▼alves,  but  it  did  not  have  any  elastic  bulb  or 
chamber  substantially  like  that  shown  in  the 
patent. 

(a)  It  was  not  made  of  elastic  material,  but 
of  a  metal  base  plate  and  a  rubber  hood  set  up- 
on it;  the  rubber  hood  forming  one  substantial 
p«rt  of  the  chamber  to  be  collapsed,  and  the 
metal  base  plate  forming  the  other  substantial 
part  thereof. 

(b)  The  chamber  was  not  expanded  by  the 
elasticity  of  the  material,  but  by  means 
wholly  or  partly,  of  a  metal  spring  placed  with- 
in the  chamber. 

(c)  The  necessary  prolongation  of  the  flow  of 
the  pressure  after  the  collapsing  of  the  cham- 
ber has  ceased,  was  accomplished,  not  by  the 
reaction  of  the  chamber  alone,  as  in  the 
Davidson  instrument,  but  by  that  and  an  air 
duunber  acting  in  connection  with  it. 

2.  The  **Maw"  Syringe. 

This  was  an  instrument  of  English  manufact- 
ure. It  had  two  flexible  tubes  with  suitable 
valves,  but  it  did  not  have  any  elastic  bulb  or 
chamber  substantially  like  that  shown  in  the 
patent. 

The  chamber  was  partly  elastic  and  partly 
ri^rid,  the  middle  portion  being  formed  of  a 
cylindrical  elastic  tube  with  rigid  metallic 
heads,  which  formed  a  material  portion  of  the 
inclosure,  and  by  their  connection  with  the 
elastic  part  of  the  chamber,  counteracted  or 
prevented  the  compression  of  the  chamber  to 
properly  expel  the  fluid. 

It  is  important  to  observe  the  practical  differ- 
ence  between  mere  couplings  of  metal  to  con- 
nect the  elastic  chamber  with  the  flexible  tubes, 
and  to  contain  the  valves  and  metal  pieces, 
'^Forming,"  as  Hibbard  expresses  it,  "a  material 
portion  of  the  inclosure,  and  by  their  connec- 
tion with  the  elastic  part  of  the  chamber, 
counteracting  or  preventing  the  compression  of 
the  chamber"  to  properly  expel  the  fluid. 

In  the  former  case,  which  is  the  case  of  the 
patent  syringe,  the  "inclosure"  or  chamber,  as 
the  reservoir  for  receiving,  by  its  expansion, 
the  enema  through  one  tube,  and  for  supplying, 
by  its  compression,  the  enema  throiigh  the  other 
tube,  is  complete,  irrespective  of  the  couplings. 

But  in  the  latter  case,  which  is  the  case  of 
the  "Maw"  syringe,  the  metal  ends  or  heads 
are  substantial  parts  of  the  reservoir,  the  elas- 
tic part  of  which  is  a  mere  cylinder,  and  of 
course  has  not  the  character  or  capacity  of  an 
elastic  reservoir  at  all. 

The  difference  between  the  "Maw"  syringe 
and  the  patent  svringe  as  re^rds  the  cons  ruc- 
tion of  the  elastic  chamber,  is  proved  to  be  im- 
portant practically. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
ICaMachusetts. 

The  bill  was  filed  by  Lockwood,  to  enjoin 
the  defendants  from  infringing  letters  patent 
granted  to  Charles  H.  and  Herman  £.  Davidson, 
March  31,  1857,  for  a  new  and  useful  im- 
6  Wall.  U.  8.  B<x>k  10. 


proved  syringe;  and  which  was  surrendered 
and  re  issued  on  the  25th  day  of  April,  1866, 
with  an  amended  specification. 

The  original  specifidition  described  the  im- 
provement, in  substance,  to  consist  of  an  oval, 
or  spheroidal  elastic  bulb,  with  flexible  tubes 
and  metallic  valve  boxes,  containing  valves  ar- 
ranged for  the  purpose  of  eduction  and  ejec- 
tion, when  the  elastic  tubes  and  metallic  valve 
boxes  were  attached  to  such  a  bulb  in,  or  nearly 
in,  its  greatest  axial  line.  The  bulb  and  flexible 
tubes  are  com^sed  of  India  rubber,  or  of  any 
suitable  material  of  •sufficient  elasticity  ["234 
and  flexibility,  as  is  necessary  and  required  by 
the  patentee,  in  the  use  or  operation  of  the  in- 
stnunent.  The  specimens  exhibited  were  all 
made  of  India  rubber. 

The  operation  of  the  instrument  is  as  fol- 
lows: immerse  the  end  of  the  eduction  pi|)e  in 
the  enema,  compress  the  bulb  with  the  hand, 
which  will  expel  the  air  from  within,  then  re- 
leasing the  grasp,  the  bulb  will  recover  its  form 
by  means  of  its  elasticity,  and  the  partial  va- 
cuum will  be  filled  with  the  enema;  then  insert 
the  injection  pipe  and  repeat  the  operation  of 
compressing  the  bulb,  until  the  required  quan- 
tity of  the  enema  is  administered.  Having  de- 
scribed the  invention,  what  the  inventors 
claimed  as  new  was  ''the  combination  of  the 
prolate  spheroidal  shaped  elastic  sac,  with 
flexible  tubes  terminating  in  valve  boxes  con- 
taining valves  arranged  for  the  purpose  of 
eduction  and  ejection,  when  the  sac,  tubes  and 
valve  boxes  are  in,  or  nearly  in,  the  axial  line, 
the  whole  operating  together,  substantially  in 
the  manner  and  for  the  purposes  set  forth." 

The  amended  specification  is,  substantially, 
the  same  as  the  original,  leaving  c(2t  that  part 
which  describes  the  bulb  or  sac,  tubes  and  valve 
boxes,  attached  and  so  arranged  as  to  be  "in, 
or  nearly  in,  its  greatest  axial  line;"  and  as  it 
respects  the  claim,  which  is  as  follows:  "What 
is  claimed  as  the  invention  of  Charles  H.  and 
Herman  *£.  Davidson,  is  a  syringe,  [•asS 
having  an  elastic  bulb  or  chamber,  ^exible 
tubes,  and  a  suitable  vahnilar  arrangement 
when  organized,  so  as  to  operate  substantially 
as  described.'' 

Several  objections  are  taken  to  this  re-issued 
patent,  among  others,  and  which  is  the  mos* 
material,  vuat  the  claim  is  broader  than  th« 
invention.  The  proofs  in  the  case  show  tlm* 
the  improvement  was  made  in  the  summer  ot 
fall  of  1852.  A  caveat  was  filed  in  the  Patent 
Office  in  the  fore  part  of  January,  1853.  TK 
petition,  together  with  the  accompanying  d*; 
scription,  is  dated  at  Charlestown,  8th  of  .Jaiiii 
ary  of  that  year.  In  that  description  the  peti- 
tioners state  that  their  improvement  consists 
using  a  spheroidal  cylindrical  or  globular 


in  „         . 

sac  or  bulb,  to  which  are  attached,  and  com- 
municating with  it,  flexible  tubes  or  pipes;  to 
the  ends  of  these  pipes  are  connected  valve 
boxes,  with  suitable  valves  therein,  so  that  by 
the  alternate  action  of  compression  and  expan- 
sion, the  desirable  quantity  of  injection  may 
be  administered  without  removing  the  instru- 
ment to  refill  it.  The  invention  is  described  in 
the  caveat  substantially  the  same  as  in  the 
original  and  amended  specification. 

When  application  was  made  by  the  attorney 

of  the  inventors  to  the  Commissioner  of  Patents, 

with  a  claim  substantially  the  same  as  the  one 
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in  the  amended  specification,  objection  was 
made  at  the  office  on  the  ground  that  they  were 
anticipated  by  Messrs.  Pearsall  and  Gilbert,  ac- 
cording to  their  invention  published  in  the 
233*]  *  Franklin  Journal;  and  the  commissioner 
refused  to  grant  the  patent  except  with  a 
claim  as  found  in  the  original  specification,  and 
especially  without  the  clause,  'Vhen  the  sac, 
tubes  and  valve  boxes  are  in,  or  nearly  in,  the 
axial  line,*'  etc. 

The  specification  in  this  form  was  supposed 
to  have  taken  the  improvement  out  of  the  ob- 
jection of  the  prior  one  by  Pearsall  and  Gilbert. 

Subsequently  it  was  discovered  by  the  pat- 
entees or  their  assignee,  and  also  by  the  com- 
missioner himself,  that  the  invention  of  Messrs. 
Pearsall  and  Gilbert  furnished  no  legal  objec- 
tion to  the  claim  of  the  Davidsons  as  first  pre- 
sented to  the  office,  and  on  a  surrender  by  the 
assignee,  he  was  allowed  to  amend  it  as  found 
in  the  re-issued  patent.  The  prior  improve- 
ment relied  on,  it  is  true,  had  a  rubber  sac,  but 
the  tubes  were  metal  and  inflexible. 

The  13th  section  of  the  Act  of  1836  author- 
izes a  surrender,  and  an  amended  specification, 
when  the  patent  issued  is  inoperative,  or  in- 
valid, by  reason  of  a  defective  or  insufficient 
description  or  specification;  or,  "if  the  error 
has,  or  shall  have  arisen  by  inadvertence,  acci- 
dent, or  mistake,  and  without  any  fraudulent 
or  deceptive  intention."  We  do  not  doubt  that 
the  commissioner  had  full  authority  to  grant 
241*]  the  •amendment;  and,  under  the  special 
circumstances  of  the  case,  it  would  seem  to 
have  been  a  duty,  as  the  inventors  were  led  into 
the  error  by  himself,  as  may  be  seen  from  his 
letter  when  the  patent  was  originally  granted. 

The  amendment  was  verv  material,  as  the 
language  of  the  original  claim  tied  the  pat- 
entees down  to  the  syringe,  consisting  of  the 
parts  mentioned,  to  an  instrument  in  which 
they  Were  arranged  in  an  axial  or  straight 
line;  tying  them  down  to  the  mere  form  of  the 
construction,  regardless  of  the  substance  and 
legal  import  of  the  invention.  While  the  orig- 
inal specification  and  claim  remained,  it  was 
competent  for  anyone  to  evade  the  patent,  and 
enjoy  the  substance  of  the  improvement  by  a 
change  in  the  mere  form  of  the  construclion, 
that  is,  by  an  arrangement  of  the  several  parts 
in  any  form,  if  not  in  an  axial  or  straight  line. 
And  this  is  what  the  defendants  are  endeavor- 
ing to  accomplish,  and  would  have  accom- 
plished if  the  amendment  of  the  claim  had  not 
been  allowed. 

They  have  constructed  a  syringe  with  the 
same  parts  and  materials  as  used  by  the  pat- 
entees; but,  instead  of  arranging  them  in  an 
axial  line,  the  bulb  or  sac  is  placed  above  the 
point  of  delivery  and  discharge  of  the  enema, 
extending  its  hollow  neck  so  that  the  tubes 
may  connect  with  each  side  of  it.  The  only  dif- 
ference, even  in  form,  between  this  and  the 
patentees*  is,  that  the  latter,  in  the  axial  line, 
tubes  connect  with  the  ends  of  the  bulb ;  in  the 
former  they  connect,  not  with  the  ends  of  the 
bulb,  but  with  the  sides  of  its  hollow  neck.  The 
enema  passes  from  the  eduction  pipe  through 
the  neck  or  throat  into  the  bulb,  and  is  forced 
through  the  discharge  pipe  by  the  same  means 
as  used  by  the  patentees.  The  mode  of  opera- 
tion is  precisely  the  same  in  both  instruments. 
The  change  is  one  of  form  and  not  of  sub- 
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stance,  and  upon  well  established  principles  of 
patent  law,  constitutes  no  defense  to  a  bill  for 
an  infringement.  Curtis,  Patents,  260,  261, 
and  note  1,  p.  264,  n.  2. 

As  bearing  upon  this  point,  it  may  be  stated 
that  the  patentees  themselves  first  constructed 
and  used  this  form  of  *syringe;  but*  1*242 
becoming  satisfied  that  the  other  form  was  this 
best,  reconunended  it  in  their  specification  ac- 
cordingly. They  are  protected,  however,  against 
the  use  of  any  form,  as  will  be  seen  by  tlit 
authorities  referred  to,  that  embodies  Bubstaa- 
tially  their  ideas  and  mode  of  operation. 

On  the  question  of  novelty  there  are  two 
specimens  of  syringe  produced  by  the  def^id* 
ants  that  are  chiefly  relied  on  as  disproving 
it:  one  called  the  Maw  syringe,  and  the  other 
the  Thiers.  The  first  dififers  from  the  patentees* 
in  this,  that  the  cylindrical  bulb,  or  chamber^ 
is  made  so  rigid  both  in  the  material  and  from 
its  metallic  ends,  or  heads,  that  it  is  not  suf- 
ficiently elastic  to  be  adapted  to  practical  use; 
and  for  this  reason  it  failed  and  went  out 
of  the  market. 

The  Thiers  syringe  difl'ered  from  the  pat- 
entees* in  this,  that  part  of  the  bulb  or  cham- 
ber is  metal,  and  part  rubber;  and  the  elastic 
portion  is  aided  by  a  spring  inside  of  the 
chamber.  There  is,  also,  an  air-chamber  at- 
tached to  the  delivery  pipe.  The  whole  con- 
struction and  arrangement  is  different  from  the 
patentees',  as  they  have  dispensed  with  the 
metal  portion  of  the  bulb,  the  spring,  and  the 
air-chamber,  and  substitmted  a  simple  India 
rubber  bulb. 

The  rest  of  the  proof  on  the  point  is  conflict- 
ing, and  we  agree  with  the  court  below,  that 
the  weight  of  it  is  decidedly  with  the  complain- 
ant. 

Decree  below  afllrmed. 


•MOSES  WARING,  Plff.  in  Err.,  [•xio 

V. 

THE  MAYOR,  ALDERMEN  AND  COMMON 
COUNCIL  OF  THE  CITY  OF  MOBILE, 
Jones  M.  Withers,  Mayor,  and  John  Parham, 
Tax  Collector. 

(See  S.  C.  8  Wall.  110-123.) 

Imported  goods,  by  whom  entered — sales  by  im- 
porter not  taxable — ^goods,  after  sale  by  im- 
porter, taxable. 

Goods  Imported  from  a  foreign  country  must  be 
entered  at  the  custom  house  ot  the  port  where  the 
vessel  arrives  with  intent  <o  unlade  the  cargo  and 
by  the  owner  or  consignee. 

Sales  by  the  importer  are  exempt  from  state 
taxation. 

Merchandise  In  the  orii^nal  packages,  when  once 
sold  by  the  importer,  is  taxable  as  other  property. 

[No.  128.] 
Argued  0<*t.  12,  1869.        Decided  Oct.  25,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  Stat* 
of  Alabama. 

The  bill  in  this  case  was  filed  in  the  local 
Chancery  Court  in  Mobile,  praying  that  the 
collection  of  a  certain  tax  might  be  enjoined, 
and  that  the  tax  might  be  adjudged  null  and 
void.  A  decree  was  entered  granting  the  relief 
and  perpetually  enjoining  the  collection  of  said 
tax.    The  Supreme  Court  of  Alabama,  on  ap> 
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peal,  reversed  the  decree  and  dismissed  the  bill, 
whereupon  the  compUinant  sued  out  this  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  A.  Campbell,  Geo.  N.  Stewart, 
and  P.  Hamilton,  for  appellant: 

It  is  confidently  maintained  that  the  voyage 
was  not  completed  at  the  time  the  salt  became 
the  property  of  the  plaintiff;  it  was  still  in 
transitu  and  in  progress  of  importation. 

See  Andrews,  Rev.  Laws,  fif  62,  63;  1  Stat, 
at  L.  639;  Harris  v.  Dennie,  3  Pet.  303;  U.  S. 
v.  Vowell,  6  Cranch,  368;  Arnold  v.  U.  S.  9 
Cranch,  104;  Meredith  v.  U.  S.    13  Pet.  494. 

Our  case  is  not  impaired  by  the  admission 
that  Waring  was  not  the  importer,  as  technical- 
}j  defined  for  revenue  purposes  by  the  Acts  of 
Congress  (1  Stat,  at  L.  673),  so  that  he  could 
himself,  in  his  own  name,  make  entry  of  the 
goods  at  the  custom-house.  Still,  there  is  no 
prohibition  against  his  becoming  a  purchaser 
during  the  voyage  of  importation,  and  the  full 
protection  of  his  title  against  even  the  United 
States,  seeking  to  subject  the  property  to  pay- 
ment of  a  debt  by  the  technical  importer. 

Conard  v.  Atlantic  Ins.  Co.  1  Pet.  386;  Con- 
trd  V.  Pacific  Ins.  Co.  6  Pet.  262. 

These  goods  in  the  hands  of  this  plaintiff, 
remained  imports  up  to  and  at  the  time  they 
passed  from  him  by  sale,  in  the  manner  in 
which  he  sold  them;  that  is,  in  the  original, 
onhroken  packages. 

Exemption  from  state  interference  is  secured 
to  the  articles,  and  is  not  affected  by  the  char- 
acter of  the  party  dealing  with  it. 

McCulloch  V.  Md.  4  Wheat.  316;  Brown  ▼. 
Md.  12  Wheat.  419;  License  Cases,  5  How.  575; 
Almy  V.  California,  24  How.  169,  16  L.  ed.  644; 
Harris  v.  Dennie,  3  Pet.  292. 

Mr.  P.  Phirfps.  for  appellee: 

Whero  nurcbiinclise  is  not  sold  "en  bloc,"  but 
by  wci;;Iit,  count  or  measure,  the  sale  is  not 
perfect,  and  the  thing  sold  remains  at  the  risk 
of  the  seller  until  they  are  weighed,  counted  or 
measured. 

Troplong,  Com.  de  la  Vente,  80-88;  Magee  v. 
Billingsley,  3  AIa.  689. 

When  we  ascertain  where  the  loss  falls,  we 
iseertain  where  the  ownership  is. 

Tarling  v.  Baxter,  6  Bam.  &  C.  360;  Simmons 
▼.  Swift,  6  Bam.  &  C.  857. 

The  Act  of  Congress,  1799,  ch.  36,  62,  desig- 
nates specifically  who  are  considered  as  im- 
porters and  entitled  to  make  entry  of  merchan- 
diie.  It  limiU  this  right  to  the  "owner  or 
original  consignee,  or  in  his  absence  or  sick- 
ness, his  agent  or  factor." 

HarrU  v.  Dennie,  3  Pet.  292;  U.  S.  ▼.  Lyman, 
1  Mason,  500. 

The  theory  of  the  appellant,  that  while  the 
merchandise  remained  in  unbroken  packages, 
it  is  to  be  regarded  as  an  import,  without  refer- 
ence to  the  question  who  imported  it,  is  ex- 
pressly overruled  in  the  recent  case  of  Pervear 
▼.  Com.  6  WalL  479,  18  L.  ed.  609. 

Ifr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Merchants  and   traders,  engaged   in   selling 
merchandise  in  the  City  of  Mobile,  in  the  State 
of  Alabama,    are    required   by    an    ordinance 
passed  by  the  corporate  authorities,  to  pay  a) 
•  Waxx. 


tax  to  the  city  equal  to  one  half  of  one  per 
cent,  on  the  gross  amount  of  their  safes, 
whether  the  merchandise  was  sold  at  private 
sale  or  at  public  auction;  and  if  they  were  so 
engaged  the  six  months  next  preceding  the 
first  day  of  April,  1866,  they  were  also  required, 
within  fifteen  days  thereafter,  to  return,  under 
oath,  to  the  collector  of  taxes,  the  gross 
amount  of  their  sales  during  that  peri(Kl  of 
time;  and  the  ^Provision  was,  that  if  any  [*ZZ4 
such  mercliant  or  trader  neglected  or  failed  to 
maice  such  return,  he  should  be  subject  to  such 
a  fine,  not  exceeding  $50  per  day,  as  the  Mayor 
of  the  City  might  impose  for  each  day's  failure 
or  refusal. 

Sales  of  merchandise  were  made  by  the  com- 
plainant within  tliat  period  to  a  large  amount 
and  he  was  duly  notified  that  he  was  required 
to  make  return,  under  oath,  of  the  gross 
amount  of  such  sales,  and  having  neglected 
and  refused  to  comply  with  that  requirement 
within  the  time  specified  in  the  ordinance,  the 
Mayor  of  the  City  caused  a  summons  to  be  is- 
sued and  duly  served,  commanding  'the  com- 
plainant to  appear  before  him,  as  such  Mavor, 
to  answer  for  such  neglect;  but  he  refused  to 
obey  the  commands  of  the  summons,  and  there- 
upon a  warrant  was  issued,  and  he  was  arrested 
and  brought  before  the  Mayor  to  answer  for 
such  contempt;  and,  after  hearing,  he  was  sen- 
tenced to  pa^  a  fine  of  $50  for  a  breach  of  the 
before  mentioned  ordinance.  Subsequentlpr,  a 
second  notice  of  a  similar  character  was  given, 
and  the  complainant  still  neglecting  and  re- 
fusing to  make  the  required  returns,  he  was 
again  summoned  to  appear  before  the  Mayor 
to  answer  for  the  n^lect,  but  he  refused  a 
second  time  to  obey  the  commands  of  the  pre- 
cept, and,  thereupon,  such  proceedings  were 
had  that  he  was  again  found  guilty  of  con- 
tempt, and  was  sentenced  to  pay  an  additional 
fine  of  $50. 

Regarding  these  proceedings  as  unwarranted, 
the  complainant  filed  a  bill  in  equity  a^inst 
the  Mayor  and  Tax  Collector  of  the  City,  m  the 
local  Chancery  Court,  in  which  he  prayed  that 
the  respondente  might  be  enjoined  from  col- 
lecting the  fines  adjudged  against  him.  and 
from  any  attempt  to  collect  the  tax,  and  that 
the  tax  might  be  adjudged  to  be  null  and  void. 
Proofs  were  taken  and  the  parties  were  heard, 
and  the  final  decree  of  the  Chancellor  was,  that 
the  complainant  was  entitled  to  the  relief 
asked,  and  that  the  injunction  should  be  made 
perpetual;  but  that  decree,  on  the  appeal  of 
the  respondente  to  the  Supreme  Court  of  the 
State,  was,  in  all  things,  reversed,  and  the  Su- 
preme Court  entered  a  decree  that  the  bill  of 
complaint  should  be  dismissed.  Whereupon 
•the  complainant  in  the  Chancery  Court  ['xis 
sued  out  a  writ  of  error,  under  the  25th  section 
of  the  Judiciary  Act,  and  removed  the  cause 
into  this  court. 

Exemption  from  stete  texation  in  this  case 
is  claimed  by  complainant,  upon  the  ground 
that  the  sales  made  by  him  were  of  merchan- 
dise, in  the  original  packages,  as  imported  from 
a  foreign  country,  and  which  was  purchased 
by  him  in  entire  cargoes,  of  the  consignees  of 
tiie  importing  vessels  before  their  arrival,  or 
while  the  vessels  were  in  the  lower  harbor  of 
the  port. 

By  the  terms  of  the  Act  of  the  22d  of  July, 
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1813,  it  is  provided,  "that  from  and  after  the 
first  day  of  Auo:ust  next,  the  Town  of  Mobile 
shall  be,  and  the  same  is  hereby  established  the 
sole  port  of  entry  for  the  district,  including  the 
shores,  waters  and  inlets  of  the  Bay  and  River 
Mobile,  and  of  the  other  rivers,  creeks,  inlets 
and  bays  emptying  into  the  Gulf  of  Mexico, 
eadt  of  the  said  River  Mobile,  and  west  thereof 
to  the  eastern  boundary  of  the  State  of  Louisi- 
ana." 

3  Stat,  at  L.  35. 

Mobile  is  the  sole  port  of  entry  of  the  district 
and,  next  to  New  Orleans,  is  the  largest  cotton 
market  in  the  United  States;  but  vessels  of  large 
draft  cannot  cross  the  inner  bar,  and,  conse- 
quently, are  compelled  to  anchor  in  the  lower 
harbor,  some  twenty  or  twenty-five  miles  below 
the  City.  Small  vessels,  such  as  can  cross  the 
inner  bar,  .go  up  to  the  wharves  to  discharge 
and  receive  cargo,  but  large  vessels,  such  as  are 
usually  employed  to  transport  cotton,  find  their 
only  anchorage  in  the  lower  harbor,  where  they 
are  unloaded  on  their  arrival,  and  where  they 
receive  their  cargoes  for  the  return  voyage. 
Loading  and  unloading  are  accomplished  by 
means  of  lighters,  which  sometimes  are  fur- 
nished by  the  ship  and  sometimes  by  the  ship- 
per, for  the  purpose  of  loading;  and  sometimes 
by  the  importer,  and  sometimes  by  the  vendee 
of  the  merchandise,  for  the  purpose  of  unload- 
ing, and  for  transporting  the  same  to  the  pri- 
vate stores  of  the  purchasers  or  the  public 
wa  rehouses 

The  Edwin  v.  Cotton  Co.  1  aifT.  325;  Bulkley 
▼.  Naumkeag  Cotton  Co.  24  How.  389,  16  L. 
ed.  601. 

Ships  frequently  go  there  in  ballast  for  car- 
1x6*]  goes  of  cotton,  *and  those  going  there  for 
that  purpose  from  Liverpool  frequently  carry 
salt,  using  it  in  many  cases  as  ballast  instead 
of  the  articles  more  usually  employed,  which  do 
not  pay  freight.  Such  shipments  are  made  by 
the  owners  or  charterers  of  the  vessel,  and  the 
salt,  whether  stowed  as  cargo  or  used  as  ballast, 
is  usually  consigned  to  the  agents  of  the  vessel. 
Purchasvrs  of  salt  imported  under  such  cir- 
cumstances were  made  by  the  complainant  to  a 
very  large  amount,  and  the  record  shows  that 
he  sold  the  salt  at  his  place  of  business  in  the 
City  to  traders  and  large  consumers  in  the  orig- 
inal packages.  The  contracts  to  purchase  were 
made  before  the  goods  were  entered  at  the  cus- 
tom-house, with  the  consignees  of  the  salt, 
sometimes  before  and  sometimes  after  the  ar- 
rival of  the  vessel  at  the  anchorage  in  the  lower 
harbor,  but  the  terms  of  the  contract  in  all 
cases  were  that  the  risk  should  continue  to  be 
in  the  shipper  until  the  sale  was  deliverod  to 
the  complainant  over  the  side  of  the  vessel  into 
his  lighters.  He  agreed  to  furnish  the  lighters 
and  to  bring  them  alongside  of  the  vessel,  and 
the  contract  was  that  the  salt,  when  it  was 
transhipped  into  the  lif;hters  of  the  complain- 
ant, became  his  property,  and  he  assumed  the 
risk  and  expense  of  transporting  the  same  to 
the  wharf  and  from  thence  to  his  own  ware- 
house or  place  of  business;  but  if  the  goods 
were  lost  before  such  delivery  the  agieement  to 
purchase  was  not  obligatory. 

Viewed  in  the  light  of  these  conceded  facts, 
the  defendants  contend  that  the  complainant 
was  not  the  importer  of  salt:  that  the  salt 
WAS  imported  by  the  owners  of  the  vejdel,  and 
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that  the  sale  of  the  salt  as  made  by  the  con- 
signees to  the  complainant  was  a  sale  of  im- 
ported merchandise. 

Goods  imported  from  a  foreign  country  are 
required  to  be  entered  at  the  custom-house  of 
the  port  where  the  vessel  voluntarily  arrives 
with  intent  to  unlade  the  cargo,  and  the  settled 
law  is  that  on  one  but  the  owner  or  consignee, 
or  in  case  of  his  sickness  or  absence,  his  agent 
or  factor,  is  authorized  to  discharge  that  obli- 
gation. 

The  Mary,  1  Gall.  206;  The  Boston,  Ibid. 
239;  U.  S.  V.  Lyman,  1  Mas.  482;  1  Stat,  at 
L.  655;  Conard  v.  Pac.  Ins.  Co.  6  Pet.  262; 
Gray  v.  Lawrence,  3  Blatchf.  117. 

•importers  of  forei^merchan.Iisemust  [•117 
conform  to  the  requirements  of  law  and  the 
regulations  of  the  Treasury  Department.  Ameri- 
can ships  are  forbidden  to  bring  goods  from 
any  foreign  port  into  the  United  S&tes  unless 
the  master  thereof  shall  have  on  board  a  mani- 
fest in  writing,  signed  by  the  proper  person,  de- 
scribing the  goods  and  the  vessel,  and  contain- 
ing the  name  of  the  port  where  the  goods  were 
taken  on  board,  and  the  name  of  the  port  for 
which  the  same  are  consigned  or  destined. 

1  Stat,  at  L.  644. 

Masters  commanding  any  such  ships,  laden 
with  such  goods,  on  their  arrival  within  four 
leagues  of  our  coast,  or  within  any  of  the  bays, 
harbors,  ports  or  inlets  thereof,  are  required, 
upon  demand,  to  produce  such  manifest  to 
such  officer  of  the  customs  as  shall  come  on 
board  their  ship,  for  his  inspection,  and  it  Is 
made  the  duty  of  the  said  officer  of  the  cus- 
toms to  certify  the  fact  of  compliance  with  that 
requirement  and  the  day  when  it  was  so  pro- 
duced. Next  requirement  is  that  the  master 
shall,  within  twenty-four  hours  after  the  ar- 
rival of  any  such  ship  at  any  port  established 
by  law,  or  within  any  harbor,  inlet  or  creek 
thereof,  repair  to  the  office  of  the  chief  officer 
of  the  customs  and  make  a  report  of  the  arrival 
of  the  vessel.  He  may,  if  he  sees  fit,  present 
his  manifest  at  the  same  time,  but  if  he  omits 
so  to  do,  the  requirement  is,  that  he  shall,  with- 
in forty-eight  hours,  make  a  further  report,  in 
Mrriting  to  the  collector  of  the  district,  which 
report  shall  be  in  form  and  shall  contain  all 
the  particulars  contained  in  the  manifest. 

1  Stat,  at  L.  649. 

Imported  goods  may  be  entered  for  con- 
sumption or  K>r  warehousing,  but  it  will  not  be 
necessary  to  refer  to  the  course  of  proceeding 
when  the  goods  are  deposited  in  warehouse,  as 
all  the  importations  in  this  case  were  entered 
for  consumption.  Such  entry  must  be  in  writ- 
ing and  must  be  made  to  the  collector  of  the 
district  within  fifteen  days  after  the  required 
report  is  filed  by  the  master.  The  form  of  the 
entry  is  prescribed  by  law  and  by  the  regula- 
tions of  the  Treasury  Department,  and  the 
provision  is  that  the  owner  *or  consignee  [*xx8 
making  the  entry  shall  also  produce  to  the  col- 
lector and  naval  officer,  if  anv,  the  original  in- 
voice or  invoices  of  the  ffooos,  or  other  docu- 
ments received  in  lieu  hereof  ot  concerning 
the  same,  in  the  same  flate  in  which  the^  were 
received,  with  the  bills  of  lading  for  the  impor* 
tation. 

1  Stat,  at  T..  656;  Gen.  Reg.  (1867),  146. 

Goods  imported  in.  any  ship  or  vessel  from 
any  foreign  port  or  place  are  required  to  bm 
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lard'd  In  open  day,  and  the  express  provision 
v/  Izw  is  that  none  sucli  shall  be  ?ai\ded  or  de- 
liv-rcd  from  such  ship  or  vessel  "without  a  per- 
mit fi(  m  the  collectc^r  and  naval  olliccr,  if  any, 
loi  such  uniadin;^  and  delivery." 
I  Jrtst.  at  L.  665. 

Con:^re8S,  therefore,  has  prescribed  the  rule  of 
(l:c.>ion,  and  while  that  provision  remains  in 
force,  no  goods  brought  in  any  ship  or  vessel 
f.om  any  foreign  port  or  place,  unless  falling 
within  some  exceptional  rule,  can  lawfully  be 
unladen  or  delivered  from  any  sucH  ship  or 
vessel  within  the  United  States  without  a  per- 
mit from  the  collector  for  such  unlading  and 
delivery;  and  the  62d  section  of  the  same  Act 
provides  that  "All  duties  on  goods,  wares  and 
merchandiip  Imported  shall  be  paid  or  secured 
to  be  paia  bLfore  a  permit  shall  be  granted  for 
landing  the  sams;"  which  shows,  to  a  demon- 
stration, that  all  the  salt  in  this  case  was  im- 
ported before  the  property  in  the  same  became 
vested  in  the  coin))lainant. 
1  Stat,  at  L.  673. 

Authority  to  grant  a  permit  docs  not  exist  un- 
til the  duties  are  paid  or  secured  to  be  paid, 
and  the  duties  are  never  paid  or  secured  to 
be  paid  before  the  goods  are  imported,  nor 
before  thsy  are  entered  for  consumption.  Be- 
fore the  permit  is  received  by  the  insjH'ctor  on 
board  the  ship  or  vessel,  no  one  has  authority 
to  remove  the  hatches  or  to  break  buik^  but 
the  cargo  is  under  the  charge  of  the  officer 
of  the  customs.  Following  the  notice  of  the 
arrival  of  the  vessel  and  the  exhibition  of  the 
manifest,  the  next  step  is  to  make  the  entry, 
which  should  always  be  accompanied  by  the 
intoice  and  bill  of  lading.  Examination  of  the 
entry  is  usually  made  by  the  entry  clerk,  and 
if  found  to  be  correct,  the  collector  proceeds  to 
estimate  the  duties  **on  the  invoice,  value  and 
quantity,"  and  if  the  estimated  amount  of  duty 
"9*1  is  paid  or  secured  "to  be  paid  as  required 
by  law,  the  collector  certifies  the  invoice  and 
imits  a  permit  in  due  form  for  the  delivery  of 
the  cargo,  first  designating  the  packages,  one 
in  ten,  to  be  sent  to  the  public  store  for  exam- 
ination, and  marking  the  same  on  the  entry,  in- 
voice and  permit. 
Gen.  Reg.   (1857),  146. 

Reference  need  not  be  made  to  the  subsequent 
proceedings  of  the  appraisers,  weighers  and 
piugers,  preparatory  to  the  liquidation  of  the 
duties,  as  no  one  pretends  that  any  of  those 
acts  can  be  performed  before  the  goods  are  im- 
ported. 

In  order  to  obtain  a  permit  to  discharge  the 
salt  into  the  lighters  in  this  case,  the  proof  is 
full  to  the  point,  that  a  deposit  of  coin  had  to 
be  made  at  the  custom-house  by  the  consignees, 
tnd  that  the  duties  were  finally  paid  by  them 
as  liquidated,  after  the  true  weight  of  the  salt 
was  ascertained  by  the  return  of  the  weighers. 
They  made  the  entries,  presented  the  invoices 
and  bills  of  lading,  made  the  necessary  deposit 
of  coin  for  the  estimated  amount  of  duties,  and 
procured  th«  permits ;  and  when  the  duties  were 
final ly  liquidated  as  required  by  law  and  the 
regulations  of  tho  Treasury  Department,  they 
adjusted  and  paid  the  balance. 

Whether  the  contracts  to  purchase  w^r?  ma-^e 
before  or  after  the  vessel  arrived  in  the  bay  is 
quite  immaterial,  as  the  agreement  was,  that 
the  risk  should  continue  to  be  in  the  owner  or 
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consignees  until  they  delivered  •  the  salt  into 
the  complainant's  lighters,  alongside  of  the  ves- 
sel. Delivery,  under  the  terms  of-  the  contract, 
could  not  be  made  before  the  vessel  arrived,  nor 
before  the  salt  was  legally  entered  at  the  cus- 
tom-house, as  the  hatches  could  not  be  re- 
moved for  any  such  purpose  until  the  permit 
was  received  from  the  collector. 

Dndoubtedly  goods  at  sea  may  be  sold  by  the 
consignees  to  arrive,  and  if  they  indorse  and  de- 
liver the  biU  of  lading  to  the  purcnaser,  and  he 
accepts  the  same  under  the  contract  as  the 
proper  substitute  for  the  actual  delivery  and 
acceptance  of  the  goods,  the  ciTcct  of  the  trans- 
action is  to  vest  a  perfect  title  in  the  pur- 
chaser, discharged  of  all  right  of  stoppage 
•in  transitu  on  the  part  of  the  vendor  [•120 
and  indorser  of  the  bill  of  lading.  Andenreid 
v.  Uandall,  7  Am.  L.  Reg.  664 ;  Newsom  v.  Thor- 
tcn.  6  East,  41 ;  Pratt  v.  Parkman,  24  Pick.  42. 

Nothing  of  the  kind,  however,  was  done  in 
this  case.  On  the  contrary,  the  agreement  was, 
that  the  loss,  if  before  the  delivery  of  the  goods 
into  the  lighters,  should  fall  on  the  shippers. 
Influenced  by  these  considerations,  the  court  is 
of  the  opinion  that  the  shippers  or  consignees 
were  the  importers  of  the  salt,  and  that  the 
complainant  was  the  purchaser  of  the  import- 
ers, and  the  second  vendor  of  the  imported  mer- 
chandise. 

Opposed  to  that  view  is  the  suggestion  that 
goods  are  not  regarded  as  having  bcL»n  imported 
into  the  United  States  until  the  vessel  trans- 
porting the  same  from  the  foreign  market  has 
arrived  at  some  one  of  our  maritime  ports  with 
the  intent  to  unlade  the  cargo.  Where  the  voy- 
age is  not  ended,  and  there  is  no  obstruction  to 
prevent  its  being  continued,  the  rule  in  that  be- 
half is  as  contended  by  the  complainant.  De- 
cided cases  to  that  effect  are  quite  numerous 
and  decisive,  as  applied  in  controversies  in- 
volving the  inquiry,  whether  the  goods  imported 
in  a  given  case  are  affected  by  a  new  law  or  the 
repeal  of  an  old  one,  whereby  import  duties  ^re 
increased  or  diminished.  U.  S.  v.  Vowell,  5 
Cranch,  372;  The  Mary,  1  Gall.  209;  The  Bos- 
ton, lb.  245;  U.  S.  v.  Arnold,  lb.  353;  U.  S. 
V.  Lindsey,  lb.  365;  Harrison  v.  Vose,  9  How. 
381;  U.  S.  V.  Lyman,  1  Mas.  482;  Meredith  v. 
U.  S.  13  Pet.  494, 

Well  founded  exceptions,  however,  exist  to 
that  general  rule,  and  among  the  niunber  is  one 
created  by  the  85th  section  of  the  principal  col- 
lection Act.     1  Stat,  at  L.  694. 

By  that  section  it  is  provided  that  where  & 
ship  or  vessel  shall  be  prevented  by  ice  from 
getting  to  the  port  or  place  at  which  her  cargo 
is  intended  to  be  delivered,  the  collector  of  the 
district  may  receive  the  report  and  entry  of 
such  ship  or  vessel,  ...  .  and  grant  a  per- 
mit for  unlading  or  landing  the  goods  imported, 
at  any  place  within  his  district,  *  which  ['lax 
shall  appear  to  him  most  convenient  and  proper. 
Variations  from  the  usual  course  of  proceedings 
in  such  matters  are  also  necessarily  made  at 
all  the  ports  and  places  where  lifjhters  are  re- 
quired in  loading  and  unloading  snips  and  ves- 
sels enga^jed  in  commerce  and  navigation. 

More  tlian  half  a  century  has  elarsrd  since 
the  Act  of  Congress  was  passed  establishing  the 
Town  of  Mobile  the  sole  port  of  entry  for  that 
district,  and  the  record  furnishes  a'.>ui:dai:t  rea- 
son to  conclude  that  the  course  of  proceedings 
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throughout  that  entire  period,  in  respect  to  im- 
ported goods  brought  there  from  foreign  coun- 
triei  in  ships  and  vessels  whose  draft  was  such 
tliat  they  could  not  cross  the  inner  bar,  has 
been  the  same  as  that  heretofore  described. 
Permanent  as  the  obstruction  to  navigation  is, 
the  case  is  much  stronger  even  than  the  one  for 
which  provision  is  made  in  the  principal  col- 
lection Act,  and  after  such  long  acquiescence  by 
all  interested  in  the  course  pursued  by  the  offi- 
cers of  the  customs,  the  court  is  of  the  opinion 
that  the  proceedings  may  well  be  sustained. 

Congress  has  the  power  to  r^ulate  conunerce 
with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  Tribes,  and  the  Con- 
stitution also  provides  that  no  State  shall, 
without  the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws,  with  a  view  to  raise 
a  revenue  for  state  purposes.  The  State  of 
Manrland  passed  a  law  requiring  all  importers 
of  foreign  articles,  enumerated  in  the  law, 
and  other  persons  selling  the  same  by  wholesale, 
before  they  should  be  authorized  to  sell  the 
imported  articles,  to  take  a  license,  for  which 
they  were  required  to  pay  $50,  and  in  case  of  re- 
fusal or  neglect,  the  provision  was,  that  they 
should  forfeit  the  amoimt  of  the  license  tax  and 
be  subject  to  a  fine  of  $100.  Brown  v.  Mary- 
land, 12  Wlicat.  437.  Subsequently  an  import- 
ing merchant,  resident  in  the  State,  refused  to 
pay  the  tax,  and  the  state  court  sustained  the 
validity  of  the  state  law,  and  imposed  on  him 
222*]  the  penalty  *  therein  prescribed.  •  Bis- 
satisiled  with  the  judgment  he  removed  the 
cause  into  this  court  ov  writ  of  error,  and 
this  court  held,  Marshall,  Ch.  J.,  giving  the 
opinion  of  the  court,  that  the  state  law  was  a 
tax  on  imports,  Aiid  that  the  mode  of  levying 
it,  as  by  a  tax  on  the  occupation  of  the  im- 
porter, merely  varied  the  form  in  which  the 
tax  was  imposed  without  varying  the  sub- 
stance; that  while  the  articles  imported  re- 
mained the  property  of  the  importer  in  his 
warehouse  in  the  original  forms  or  packages 
in  which  they  were  imported,  a  tax  upon  them 
^vas  too  plainly  a  duty  on  imports  to  escape  the 
prohibition  of  the  Constitution,  but  the  court 
admitted  that  whenever  the  importer  has  so 
acted  upon  the  thing  imported  that  it  has  be- 
come incorporated  and  mixed  with  the  mass  of 
property  in  the  country,  it  must  be  considered 
as  having  lost  its  distinctive  character  as  an 
import,  and  as  having  become  subject  to  the 
taxing  power  of  the  State. 

Sales  by  the  importer  are  held  to  be  exempt 
from  state  taxation  because  the  importer  pur- 
chases, by  the  payment  of  the  duty,  a  right  to 
dispose  of  the  merchandise  as  well  as  to  bring 
it  into  the  country,  and  because  the  tax,  if  it 
were  held  to  be*  valid,  would  intercept  the  im- 
port, as  an  import,  in  the  way  to  become  incor- 
porated with  the  general  mass  of  property,  and 
would  deny  it  the  privilege  of  becoming  so  in- 
corporated until  it  should  have  contributed  to 
the  revenue  of  the  State.  Brown  v.  Maryland, 
12  Wheat.  437,  443:  Almy  v.  California,  24 
How.  173, 16  L.  ed.  646. 

But  the  sales  of  the  goods  imported  in  this 
case  were  made  by  the  shippers  or  consignees, 
and  the  complainant  was  the  purchaser,  and  not 
tne  first  vendor  of  the  imported  merchandise, 
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and  it  is  settled  law  in  this  court  that  merchan- 
dise in  the  original  packages  once  sold  by  the 
importer  is  taxable  as  other  property.  Fervear 
V.  Commonwealth,  5  Wall.  479,  18  L.  ed.  609. 

When  the  importer  sells  the  imported  art^ 
cles,  or  otherwise  mixes  them  with  the  general 
property  of  the  State  by  breaking  up  the  pack- 
ages, the  state  of  things  changes,  as  was  said 
by  this  court  in  the  leading  case,  as  the  tax 
then  *finds  the  articles  already  incorpo-  [*xa3 
rated  with  the  mass  of  propexly  by  the  act  ol 
the  importer. 

Importers  selling  the  imported  articles  in  the 
original  packages  are  shielded  from  any  such 
state  tax,  but  the  privilege  of  exemption  is  not 
extended  to  the  purchaser,  as  the  merchandise, 
by  the  sale  and  delivery,  loses  its  distinctivt 
character  as  an  import. 

Decree  aCirmed. 


•JOSIAU  M.  mLLS  and  Flora  M.  Mills,  [••7 

Plffs.  in  Err., 

v. 

KATHANIEL  SMITH. 

(See  S.  0.  8  Wall.  27-33.) 

Verdict  of  jury,  not  reviewable — notice  of  deed 
— purchaser,  when  protected — jury  practice. 

This  court  has  no  rlglit  to  order  a  new  trial,  be* 
cause  the  jury  has  erred  In  their  verdict  on  the 
facts. 

To  constitute  notice  of  a  previous  deed,  to  a  pur- 
chaser of  land,  It  Is  necessary  that  he  should  have 
actual  notice  of  It  or  of  some  facts  which  would 
satisfy  a  prudent  man  that  there  had  been  a 
transfer  of  the  land. 

If  either  the  purchaser  or  his  grantor  was  a 
purchaser  In  good  faith,  then  the  purchaser  Is 
protected. 

After  having  correctly  submitted  the  case  to  the 
jury,  the  court  Is  not  bound  to  answer  a  catechism 
of  questions. 

[No.  156.     Dec.  Term,  1868.] 

Submitted  Oct.  14,  1869.    Decided  Nov.  1,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  ejectment,  brought  in 
the  court  below  by  the  plaintiffs  in  error,  to  re- 
cover a  half  section  of  land  in  the  State  of 
Illinois. 

This  tract  of  land  was  a  military  bounty 
granted  by  the  government  to  Ziba,  Parmply, 
for  service  in  the  war  of  1812;  the  patent 
issued  July  29,  1818,  to  Parmely,  he  residing  io 
the  State  of  Connecticut. 

Feb.  11,  1837,  Parmely  sold  the  land  to  Ed- 
win A.  Lacy  and  received  payment  in  full 
therefor,  and  at  that  day  executed  and  delivered 
a  deed  to  Lacy,  conveying  the  land,  which  deed 
was  never  recorded,  and  as  they  suggest.  May 
20,  1848,  there  was  not  any  information  left  to 
his  family  respecting  the  location  of  land  or  of 
the  deed.  Lacy  left  a  widow,  now  Flora  M. 
Mills,  one  of  the  plaintiffs,  and  one  son  named 
Andrew  H.  Lacy. 

Aug.  14,  1854,  Benjamin  Lombard,  Jr.,  one 
of  the  Lombard  family,  went  to  ^Ir.  Parmely 
in  Connecticut  and  made  representations  which 
induced  him  to  give  a  quitclaim  deed  to  James 
Lombard,  another  of  the  Lombard  family,  con- 
veying the  land  in  question,  which  deed  wms 
recorded  Aug.  28,  1854,  in  SUrk  Co.,  111. 
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Not.  14,  1854,  William  F.  Lacy,  a  brother  of 
tlie  deceased,  having  heard  of  Lombard's  visit 
to  Parmely,  and  <£taiiiiiiK  a  quitclaim  deed 
for  his  military  tract,  which  he  had  understood 
years  prior  to  have  been  sold  to  his  brother, 
applied  to  Mr.  Parmely  and  obtained  a  deed 
conveying  the  land  to  Andrew  Lacy,  son  and 
only  heir  of  Edwin  A.,  deceased,  which  deed 
contained  a  recital  and  statement  to  the  effect 
that  the  land  had  been  sold  to  Edwin  A.  Lacy 
in  his  lifetime  and  paid  for ;  that  no  deed  had 
been  given,  or  if  there  had  been,  it  was  lost. 
This  deed  was  recorded  Nov.  25,  1854,  in  Stark 
Co.,  lU. 

Dec.  5,  1855,  Andrew  H.  Lacy  died,  leaving 
a  will  giving  all  his  property,  both  personal  and 
real,  to  his  mother,  which  was  duly  proved  and 
admitted  to  probate. 

The  defendant  claimed  to  have  purchased  the 
land  of  James  Lombard  in  1854  or  1855. 

The  trial  below  Imving  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendant,  the 
plaintiffs  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  E.  S.  Smith,  for  plaintiffs  in  error: 

1.  The  deed  from  Parmely  to  Andrew  H. 
Lacy,  only  heir  of  Edwin  A.  Lacy,  dated  the 
14th,  and  recorded  the  25th  of  November,  1854, 
and  the  deed  of  Feb.  11,  1837,  which  was  lost 
and  discovered  in  the  possession  of  the  defend- 
ant, should,  under  the  circumstances,  be  con- 
sidered together  and  of  record,  Nov.  26,  1854, 
giving  full  title  to  the  heir. 

1  The  deed  from  Parmely  to  Lombard,  hav- 
ing been  obtained  upon  false  representations 
and  with  notice  that  Edwin  A.  Lacy  has  pur- 
chased the  land  and  paid  for  it,  was  void  and 
conveyed  no  title  whatever  to  Lombard,  he  be- 
ing a  wrong-doer,  and  guilty  of  a  direct  fraud 
upon  Parmely  as  well  as  Lacy,  and  cannot  be 
protected  in  a  court  of  justice. 

3.  The  record  of  the  deed  from  Parmely  to 
Andrew  H.  Lacy,  Nov.  25,  1854,  containing 
recitals  and  statements  directly  connected  with 
the  title  and  sale  to  Lacy,  was  notice  to  the  de- 
fendant of  everything  contained  in  the  deed. 
Therefore,  the  defendant  had  no  right  to  take  a 
title  from  Lombard  after  Nov.  25,  1854,  to  the 
prejudice  of  the  plaintiffs. 

It  \%  a  general  rule  and  well  settled,  that 
when  the  notice  or  information  is  substantially 
equivalent  to  knowledge,  it  may  come  from 
third  persons  and  be  as  effectual  as  it  would  be 
if  it  came  from  the  parties  in  interest. 

Curtis  V.  Mundy,  3  Met.  405;  Boling  ▼. 
Ewing,  9  Dana,  76;  Roberts  v.  Stanton,  2 
Monf.  129;   Lewis  v.  Bradford,  10  Watts,  67. 

A  statement  of  any  fact  which  shows  that 
the  title  purchased  or  about  to  be  purchased  is 
•object  to  the  legal  or  equitable  claims  of 
other  persons,  is  sufficient  notice  and  will  estop 
a  purchaser  after  receiving  such  notice. 

Ripple  ▼.  Ripple,  1  Rawle,  386. 

It  is  not  necessary  in  any  case  to  constitute 
notice  that  it  should  be  in  the  shape  of  a  dis- 
tinct and  formal  communication.  Barnes  t. 
McClinton,  3  Pa.  67;  Doyle  v.  Teas,  4  Scam. 
202. 

Whatever  is  sufficient  to  direct  the  attention 
of  a  purchaser  to  the  prior  rights  and  equities 
of  third  persons,  and  to  enable  him  to  ascertain 
^eir  nature  by  inquiry  will  operate  M  notice. 
8  Wall. 


•Sigoumey  v.  Mann,  7  Conn.  324;  Booth  t. 
Barnum,  2  Conn.  186;  Hawley  v.  Cramer,  4 
Cow.  717;  Doyle  v.  Teas,  4  Scam.  202;  Blais- 
dell  V.  Stevens,  16  Vt  179;  Stafford  v.  Ballou, 
17  Vt.  329. 

The  general  doctrine  is  well  settled  in  this 
country  as  well  as  in  England,  that  a  pur- 
chaser of  a  legal  title  will  be  liable  to  all  equi- 
ties^ of  which  he  had  actual  and  constructive 
notice  at  the  time  of  the  purchase.  Wormley 
V.  Wormley,  8  Wheat.  421;  Caldwell  v.  Car- 
rington,  9  Pet.  86;  Langden  v.  Woolfolk,  2  B. 
Mon.  105. 

The  Recording  Act  applies  only  to  parties 
who  have  acted  with  ffood  faith,  and  cannot 
be  made  the  means  of  fraud  and  oppression. 

R.  S.  111.  159,  sec.  253. 

Unrecorded  deeds  are  good  against  subse- 
quent conveyances  recorded  when  notice  of 
fraud  is  shown  to  have  existed. 

Mr.  H.  M.  Wead,  for  defendant  in  error: 

Had  Nathaniel  Smith  notice  of  the  deed  from 
Ziba  Parmely  to  Edwin  A.  Lacy  on  the  11th 
Februaiy,  1837,  when  he  purchased  of  Lom- 
bard?   The  solution  of  this  question  is  easy. 

Mr.  Smith,  in  his  testimony,  says  that  he 
purchased  the  land  of  Lombard  one  or  two 
years  before  he  got  his  deed.  He  thinks  it  was 
the  same  fall  that  Lombard  purchased  of 
Parmeljir,  and  he  paid  $500  down  and  went  into 
possession  of  the  land. 

These  recitals  in  the  deed  from  Parmely  to 
Andrew  H.  Lacy  were  absolutely  false. 

But  are  these  recitals  notice?  Can  a  vendor 
sell  and  convey  his  land;  then  convey  it  a 
second  time  to  another  person,  and  put  recitals 
in  his  last  deed,  which  shall  deprive  the  first 
vendee  of  his  purchase?  The  recitals  were 
not  only  false  in  fact,  but  amounted  to  nothing 
as  notice.  As  well  might  any  other  statement 
of  the  vendor  be  placed  on  record  as  notice. 
By  our  recording  laws,  nothing  is  notice  buf 
the  conveyance  itself;  not  such  other  matters 
as  parties  may  choose  to  insert  in  it.  These 
statements  are  not  entitled  to  go  upon  the 
record,  and  not  being  so,  were  not  notice. 

St.  John  V.  Conger,  40  111.  535;  Long  v. 
Dollarhide,  24  CaL  218. 

But  suppose  we  admit  that  the  recitals 
were  properly  in  the  deed  and  on  the  record, 
they  are  tantamount  to  saying  to  Smith: 
"Your  title  is  all  right.  The  original  sale  to 
Edwin  A.  Lacy  never  was  consummated  until 
after  the  conveyance  by  Parmely  to  Lombard, 
and  the  deed  from  Parmely  to  James  Lom- 
bard was,  in  point  of  fact,  the  first  deed  ever 
nuide,  the  first  deed  ever  recorded,  and  as  you 
purchased  of  Lombard  you  have  nothing  to 
fear." 

The  recitals  are  also  an  admission  too  strong 
to  be  controverted  that  Lombard  never  had 
notice  of  any  prior  conveyance  from  Parmely 
to  Edwin  A.  Lacy. 

If  either  Lombard  or  Smith  was  an  innocent 
purchaser,  then  Smith  is  to  be  protected.  And 
no  one  can  read  the  evidence  and  fail  to  arrive 
at  the  conclusion  that  neither  had  notice  of  the 
prior  conveyance  to  Andrew  A.  Lacy,  because 
the  existence  of  that  conveyance  was  not  known 
until  long  after  the  commencement  of  this  suit. 
St.  John  ▼.  Conger,  40  111.  535. 

It  is  well  settled  in  England  and  in  this 
country,  that  if  a  person  purchase  for  vain* 
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able  consideration,  with  notice,  he  may  shelter 
himself  under  the  first  purchaser. 

Lead.  Cas.  in  Eq.  by  Hare  k  W.  pp.  60,  and 
00,  and  cases  there  cited;  Lowther  v.  Carlton,  2 
Atk.  242;  Alexander  v.  Pendleton,  8  Crauch, 
462;  Boone  v.  Chiles,  10  Pet.  177;  Dana  v. 
Newhall,  13  Mass.  498;  Trull  v.  Bigelow,  16 
Mass.  400;  Bell  v.  Twilight,  18  N.  H.  169; 
Varick  v.  Brigj,^s,  6  Paige,  323;  Pierce  v. 
Faunce,  47  Me.  507;  Suiter  v.  Turner,  10  la. 
617 ;  Willis  v.  Henderson,  4  Scam.  19. 


Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  counsel,  in  their  arguments  in  this  case, 
seem  to  have  forgotten  that  this  court  have  no 
right  to  order  a  new  trial  because  they  may 
believe  that  the  jury  may  have  erred  in 
their  verdict  on  the  facts.  If  the  court  below 
have  given  proper  instructions  on  the  questions 
of  law,  and  submitted  the  facts  to  the  jury, 
there  is  no  further  remedy  in  this  court  for 
any  supposed  mistake  of  the  jury. 

On  examining  the  charge  of  the  court  be- 
low, we  find  a  clear  exposition  of  the  legal 
qurstions  arising  in  the  case. 

The  jury  were  properly  instructed  that  the 
deed  of  Parmoly,  the  patentee,  to  Edwin  Lacy, 
in  1837,  would  confer  a  good  legal  title  on  the 
plaintiff  independently  of  the  recording  laws. 
But  as  this  deed  was  not  recorded,  the  question 
33*]  to  be  •determined  was,  whether  the  de- 
fendant, who  claimed  title  under  the  some  pat- 
entee, through  a  deed  dated  14th  of  August, 
1855,  and  recorded,  was  a  bona  fide  purchaser 
without  notice,  and  had  paid  value  for  the  land. 
It  was  contended  that  a  recital  in  a  deed  from 
Parmely  to  one  Andrew  Lacy  after  the  deed  to 
James  I^mbard  was  recorded,  and  under  which 
the  defendant  claims,  would  operate  as  con- 
structive notice  to  a  third  party.  But  the  court 
instructed  the  jury  that  it  was  necessary  that 
the  purchaser  should  have  actual  notice  of  the 
previous  deed,  or  of  some  fact  which  would 
satisfy  a  prudent  man  that  there  had  been  a 
transfer  of  the  land.  In  conclusion,  aft**!* 
various  propositions  for  specific  instruction-*, 
amounting  substantially  to  the  instructions  al- 
ready given,  the  court  summed  up  by  saying  to 
the  jury:  "Gfntlrnien,  you  will  see  that  the 
question  turns  entirely  on  the  view  you  may 
take  from  the  evidence,  upon  the  fact  wlirthrr 
these  two  persons  are  purchasers  in  good  faith, 
without  notice;  that  is,  Benjamin  Lombard,  Jr., 
and  the  defendant."  "If  either  of  them  is  a 
purchaser  in  good  faith,"  said  the  court,  "then 
the  defendant  is  protected.  You  must  find  that 
thty  both  had  knowledge  before  you  can  find 
a  verdict  for  the  plaintiff.  If  they  both  had 
kii'iwledge  of  this  pre-existing  title,  then,  as  a 
matter  of  course,  the  plaintiff's  title  standr> 
gcod,  otherwise  not." 

Wo  see  no  error  in  these  instructions. 

After  having  thus  correctly  submitted  the 
case  to  the  consideration  of  the  jury,  the  court 
were  not  bound  to  answer  a  catechism  of  ques- 
ticns  which  could  only  confuse  their  minds 
and   lead  to  erroneous  conclusions. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 
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•ALLLSON  NAILOR,  Plff.  in  Err.,     [•107 

v. 

VIOLET   A.    WILLUMS,    Administratrix   of 

William  H.  Williams. 

(See  8.  0.  8  WalL  107-109.) 

Insufficient  exception. 

Exceptions  to  overrulinflr  the  objections  to  qnet- 
tlons  pat  to  a  witness,  wnere  the  ao8^vcr8  of  tb» 
witness  are  not  given,  show  no  error. 

[No.    157.] 
Submitted  Oct.  19,  1869.      Decided  Nov.  I,  1861). 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  in  the  Circiiit  Court 
of  the  District  of  Columbia  by  the  plaintiff  in 
error,  to  enforce  pa^nnent  of  a  claim  held  by 
him  as  assignee  of  one  Davis,  against  the  i^- 
tate  of  William  H.  Williams.  Said  claim  was 
for  the  interest  of  Davis  in  the  proceeds  of  the 
sale  in  Louisiana  of  certain  slaves  purchased  as 
convicted  criminals  of  the  State  of  Virginia,  by 
said  Williams  and  Davis  in  1840.  The  defend- 
ant set  up  in  defense  the  transcript  of  certain 
criminal  proceedings  had  in  Louisiana  against 
Williams  for  taking  said  criminal  slaves  into 
that  State.  From  which  proceedings  it  appears 
that  Williams  was  indicted  for  said  offense,  and 
was  convicted  and  fined  in  a  large  amount. 

The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  defendant.  A  motion  for  a  new 
trial  was  overruled  by  the  Supreme  Court  of 
the  District  of  Columbia  in  General  Term,  and 
final  judgment  entered  in  favor  of  the  defend- 
ant. Whereupon  the  plaintiff  sued  out  tliis 
writ  of  error. 

The  question  presented  in  this  court  is  one  of 
evidence  growing  out  of  the  trial  below.  The 
facts  upon  which  it  rests  sufficiently  appear  in 
the  opinion  of  the  court. 

Messrs.  Brent  and  Phillips,  for  plaintiff  in 
error: 

On  cross-examination  of  a  witness  who  had 
merely  proved  in  chief  the  notice  of  the  assign- 
ment and  the  promise  of  Williams,  the  defend- 
ant proposed  to  inquire  whether  the  plaintiff 
was  not,  at  the  date  of  said  assijo^iment.  en- 
gaged in  trading  negroes.  To  which  the  plain- 
tiff objected,  and  the  court  having  overruled 
the  objection  and  allowed  the  inquiry  to  be 
made,  the  ])laintiff  excepted.  Nothing  could 
be  more  irrelevant  than  this  general  inquiry 
of  the  witness. 

At  the  date  of  the  transaction,  the  buying 
and  selling  of  slaves  as  chattels  was  lawful, 
and  the  inquiry  did  not  propose  to  conttect 
itself  with  the  consid?ration  of  the  nssiirnment 
from  Davis  to  Nailor,  in  any  way  or  with  any 
!natter  testified  to  in  chief.  The  onlv  trndoney 
and  object  of  the  inquiry  was  to  excite,  in 
IS67,.  the  prejudices  of  the  jury  against  a 
plaintiff  who,  twenty  years  before,  might  have 
lealt  in  slave  property. 

It  is  submitted  that  the  court  erred  in  allow- 
ing the  first  question  to  be  asked,  because, 

1.  It  was  irrelevant,  and  if  so,  it  was  error 
o  admit  it.    9  Gill.  258. 

Davis  was  the  debtor  of  Nailor,  and  in  order 
"o  secure  this  indebtedness,  assigned  his  Inter* 
?st  in  these  negroes  as  collateral  security :  and 
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the  sole  questions  before  tlie  court  and  jury 
were: 

Had  Williams  notiee  of  this  assignment? 
Did  he  promise  as  above  stated?  Did' he  re- 
ceive the  money? 

Tliese  facts  are  not  in  the  slightest  manner 
affected  by  the  business}  K>f  Nailor,  which  can 
throw  no  light  upon  the  issues.  The  general 
practice  or  ousiness  of  tne  plain tifT  is  not  ad- 
missible in  evidence,  as  ruled  by  this  court  in 
the  case  of  Thompson  v.  Bowie,  4  WalL  472,  18 
L  ed.  426. 

2.  It  was  new  matter,  not  responsive  to  the 
examination  in  chief;  and  notwithstanding  it 
may  have  been  relevant,  it  could  not  have  been 
asked  on  cross-examination.  The  defendant,  if 
it  was  relevant,  should  have  called  the  witness 
himself,  when  he  came  to  make  his  defense, 
rhila.  &  Trent.  R.  R.  Co.  v.  Stimpson,  14  Pet. 
461. 

Not  being  matter  of  cross-examination,  the 
question  was  a  leading  one,  as  the  witness  was 
then  in  the  attitude  of  being  the  defendant's 
own  witness,  nor  do  we  consider  this  case  as 
prejudiced  by  the  ruling  of  this  court  in  Johns- 
ton V.  Jones,  1  Black,  225,  17  L.  ed.  121.  On 
the  contrary,  it  is  there  held  that  if  the  ques- 
tion is  irrelevant,  it  is  inadmissible. 

The  second  exception  is  equally  well  taken, 
because. 

1.  It  is  not  admissible  to  impeach  the  credit 
or  respectability  of  a  witness  by  interrogating 
him  as  to  the  character  of  his  business,  when 
that  business  has  no  reference  to  the  subject- 
matter  of  the  suit,  and  can  in  no  manner  eluci- 
date the  issue.     1  Greenl.  Ev.  |  458. 

2.  That  even  if  such  evidence  is  admissible, 
it  should  have  been  C3nfined  to  the  business 
carried  on  by  the  witness  at  the  time  of  the 
trial,  and  not  extend  back  some  ten  years,  the 
date  of  the  assignment.    Greenl.  Ev.  |  459. 

3.  For  the  reasons  set  forth  by  us  in  consid- 
ering the  first  exception. 

Messrs.  Bradley  and  Carlisle,  for  defendant 
in  error: 

The  question  of  the  discretion  of  the  court 
below: 

To  permit  the  inquiries,  is  supposed  to  have 
been  fully  stated  in  Johnson  V.  Jones,  1  Black, 
210,  17  L.  ed.  117;  and  that  under  the  ruling 
of  this  court  in  that  case,  there  is  no  ground 
for  either  of  these  exceptions. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Two  questions  were  asked  on  the  trial  of  this 
ease,  by  the  defendant,  on  the  cross-examina- 
tion of  a  witness  introduced  by  the  plaintiff. 
The  questions  were  objected  to,  the  objection 
overruled  and  the  witness  required  to  answer. 
The  bills  of  exception,  one  being  taken  as  to 
each  question,  do  not  inform  us  what  answer 
the  witness  gave,  or  whether,  in  fact,  he  an- 
swered at  all. 

If  a  question  is  asked  of  a  witness  on  'the 
stand,  tne  answer  to  which  is  pertinent  and 
legal  testimony,  and  the  court  refuses  to  per- 
mit the  witness  to  answer,  this  error  which  a 
revising  court  will  correct,  because  the  injury 
to  the  party  consists  in  the  refusal  of  the 
court  to  permit  the  answer  to  be  given,  and  he 
ean  -do  nothing  more  to  prove  the  wrong  done 
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him  than  to  show  that  he  asked  a  legal  Ques- 
tion, the  answer  to  which,  by  tiie  action  of  the 
court,  was  denied  him. 

But  where  a  question  is  asked  which  is  il- 
legal only  because  it  may  elicit  improper  testi- 
mony, and  the  court  permits  it  to  be  answered 
against  the  objection  of  the  other  party,  the 
injury  done  the  party  is  by  the  answer,  and 
notwithstanding  the  erroneous  ruling  of  the 
court,  if  the  witness  knows  nothing  of  the 
matter  to  which  he  is  interrogated,  or  if  his 
answer  is  favorable  to  the  objecting  party,  it 
works  him  no  injury.  If  it  docs,  he  can  show 
it  by  making  the  answer  a  part  of  the  bill  of 
exceptions,  and  unless  he  does  this  there  is  no 
error  of  which  a  revising  court  can  take  notice. 

For  this  reason,  and  also  because  there  is 
nothing  in  the  bill  of  exceptions  which  enables 
us  to  say  that  the  questions  themselves  ex- 
ceeded the  reasonable  license  which  a  court,  in 
its  discretion,  may  allow  in  cross-examination, 
we  are  of  opinion  that  no  error  is  shown  by 
these  bills  of  exception. 

As  they  constitute  the  only  matters  allpp;ed 
a;rainst  the  judgment  of  the  court  below,  it  is 
affirmed. 


THE  PRESIDENT.  MANAGERS  &  COJii- 
PANY  OF  THE  DELAWARE  &  HUDSON 
CANAL  COMPANY,  Plff.  in  Err., 

V. 

THE  PENNSYLVANIA  COAL  COMPANY. 

(See  S.  C.  8  Wall.  276-291.) 

Judgment  on  demurrer— courts  will  not  imply 

a  contract. 

When  a  demurrer  to  the  answer  Is  put  In,  and 
the  declaration  is  insufficient.  Judgment  will  be  for 
defendant. 

Where  language  to  express  a  contract  Is  entirelj 
wanting  in  the  Instrument,  courts  will  not  imply 
one. 

Contract  construed  not  to  contain  a  covenant  on 
the  part  of  the  Coal  Companv,  that  it  would  trans- 
port on  the  canal  all  the  coal  brought  over  its  rail- 
road  connecting  with  the  canal. 

[No.    170.] 
Argued  Oct.  21,  1869.         Decided  Nov.  I,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  recover  damages  for 
an  alleged  breach  of  covenant  by  tne  defendant 
in  failing  to  transport  over  the  plaintiff's  canal 
all  the  coal  transported  from  defendant's  mines. 
The  covenants  sued  upon  were  originally  en- 
tered into  by  and  between  the  Delaware  and 
Hudson  Canal  -  Co.,  a  Corporation  created  by 
and  under  the  laws  of  the  State  of  New  York 
and  The  Wyoming  Coal  Association,  an  incor- 
porated Company.  The  Pennsylvania  Coal  Co., 
incorporated  by  and  under  the  laws  of  the 
State  of  Pennsylvania,  subsequently  acquired 
the  property  and  rights  of  The  Wyoming  Coal 
Association,  and  by  a  new  covenant  with  the 
Delaware  and  Hudson  Canal  Co.,  became  sub- 
stituted in  the  place  of  The  Wyoming  Coal 
Association  in  the  first  named  covenants. 

Those  portions  of  the  covenants  which  the 
plainti£f  relied  upon  to  establish,  by  necessary 
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implication,  Us  claim  against  the  defendant, 
gr**  «^  follows : 

^'Whereas,  the  railroad  owned  and  used  by 
the  said  President,  Managers  and  Company  of 
the  Delaware  &  Hudson  Canal  Company,  in 
connection  with  their  canal,  for  the  purpose  of 
transporting  coal  to  market,  is  not,  in  the  judg- 
ment of  tae  managers  of  the  said  Company, 
even  with  the  improvements  made  therein,  suf- 
ficient to  convey  a  quantity  of  coal  at  all  equal 
to  the  quantity  which  the  said  canal  is  capable 
of  transporting  in  its  present  condition; 

And  whereas,  it  may  be  desirable  to  enlarge 
the  said  canal  for  the  purpose  of  reducing  the 
cost  to  the  said  Company  of  transporting  its 
coal  thereon;  even  if  the  quantity  so  trans- 
ported should  not  bo  extended,  thus  greatly  in- 
creasing the  present  disparity  between  the 
relative  capacities  for  transportation  of  the 
said  canal  and  the  said  railroad; 

And  whereas,  the  manifest  interest  of  the 
said  Company  is,  that  in  either  event  the  sur- 
plus capacity  for  transportation  of  the  said 
canal  should  not  remain  unemployed,  and  that 
the  said  surplus'  capacity  should  be  allowed  to 
bo  used  at  a  reasonable  rate  of  tolls  by  any 
other  company  which  shall  hold  lands  for  the 
purpose  of  mining  coal,  and  shall  connect  such 
lands,  by  railroad  or  otherwise,  with  the  said 
canal,  for  the  purpose  of  transporting  coal 
thereon,  which  the  said  Company  could  not  so 
hold  or  connect; 

And  whereas,  influenced  by  these  considera- 
tions, and  aAvare  that  no  company  could  pru- 
dently undertake  to  construct  a  railroad  con- 
necting with  the  said  canal  without  a  certainty 
of  being  allpwed  to  transport  on  the  said  canal, 
at  a  permanent  rate  of  tolls,  the  said  Delaware 
anil  Hudson  Canal  Company,  by  resolution 
adopted  by  its  managers  Apr.  28,  1847,  did,  for 
the  purpose  of  creating  motive  and  inducement 
for  cft^'talists  to  invest  their  funds  in  the  con- 
struction of  a  railroad  or  railroads  to  be  con- 
nected Avith  the  canal  of  this  Company,  at  or 
near  the  mouth  of  the  Wallenpaupack  River, 
offer  to  the  acceptance  of  any  who  might  avail 
themselves  of  the  same,  a  permanent  tariff  of 
tolls  on  all  coal  entering  the  said  canal  by  any 
such  railroad; 

Now,  therefore,  in  consideration  of  the  prem- 
ises, and  of  acts  done  and  investments  made 
with  a  view  to  the  transportation  of  coal  on  the 
canal  of  the  said  Delaware  and  Hudson  Canal 
Company,  as  well  as  of  the  mutual  undertak- 
ings herein  contained  and  of  one  dollar  paid  by 
th«»  managers  of  the  said  Wyoming  Coal  Asso- 
ciation to  the  said  Company,  the  receipt  whereof 
is  hereby  acknowledged,  tht  President,  Man- 
agers and  Company  of  the  Delaware  and  Hud- 
son Canal  Companv,  do  for  themselves  and 
their  successors  and  assicrns,  hereby  covenant 
and  agree  to  and  with  each  and  all  of  the  per- 
sons who  are  original  members  of  the  said 
The  Wyoming  Coal  Association,*  by  subscrij>- 
tion  to  its  original  capital  of  $300,000,  and 
their  respective  executors,  administrators  and 
assigns,  that  the  said,  the  President.  Managers 
and  Company  of  the  Delaware  and  Hudson 
Canal  Company,  and  their  successors  and  as- 
signs will  at  all  times  hereafter  furnish  to  any 
and  all  boats  owned  or  used  by  the  said  'The 
Wyoming  Coal  Associ.ation*  for  the  time  being, 
or*  its  assigns,  for  the  purpose  of  transporting 
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coal,  entering  the  said  canal  by  railroad  c(m- 
necting  with  the  said  canal  at  or  near  the 
mouth  of  the  Wallcnpaupadc  River;  or  con- 
taining coal  entering  as  aforesaid,  belonging 
to,  or  transported  by,  or  on  account  of  the  said 
The  Wyoming  Coal  Association  for  the  time 
being,  or  its  assigns;  or  containing  ooal,  en- 
tering as  aforesaid,  in  which,  or  the  transporta- 
tion of  which,  the  said  The  Wyoming  Coal  As- 
sociation for  the  time  being  or  its  assigns, 
may  be  in  any  manner  interested,  or  the  trans- 
portation of  which  under  the  provisions  of  this 
agreement,  the  said  The  Wyoming  Coal  Asso- 
ciation for  the  time  being,  or  its  assigns  may 
authorize  or  require  all  the  facilities  of  naviga- 
tion and  transportation  which  the  canal  known 
as  the  Delaware  and  Hudson  Canal  shall  afford, 
when  in  good  and  navigable  condition  and  re- 
pair, to  boats  owned  or  used  by  any  other  com- 
pany or  persons  or  belonging  to  or  used  by  or 
containing  coal  transported  by,  for  or  on  ac- 
count of  the  said  Delaware  and  Hudson  Canal 
Company  or  its  successors  or  assigns,  the  said 
President,  Managers  and  Company,  and  their 
successors  and  assigns,  charging  and  collecting 
a  toll  on  the  coal  transported  in  pursuance  of 
this  agreement,  at  a  rate  per  ton  of  2,240 
pounds,  to  be  established  in  the  manner  follow- 
ing, viz.: 

And  in  case  of  an  enlargement  of  the  said 
canal,  the  said  President,  Managers  and  Com- 
pany and  their  successors,  and  assigns  may  also 
charge  and  collect  an  additional  toll  on  the 
coal  transported  in  pursuance  of  this  agree- 
ment, at  a  rate  per  ton  of  2,240  pounds,  to  be 
established  after  the  completion  of  the  said  en- 
largement in  the  manner  following,  viz.: 

Provided,  nevertheless,  and  this  covenant  is 
upon  the  express  condition  that  until  the  said 
canal  shall  be  enlarged   so  as  to  permit    the 
transit  of  boats  of   larger   tonnage  than    the 
present,  the  said  President,  Managers  and  Com- 
pany and  their  successors  and  assigns,  shall  not 
be  bound  to  allow  the  quantity  of  coal  trans- 
ported in  pursuance  of  this  agreement  to   ex- 
ceed in  any  one  season  400,000  tons,  and   that 
after  the  said  canal  shall  be  so  enlarged,    the 
said   President,   Managers   and   Company    and 
their  successors  and  assigns  shall  not  be  l»oiind 
to  allow  the  quantity  oif  coal  trans|>ortod    in 
pursuance  of  this  agreement,  to  be  increased  so 
as  to  exceed  in  any  one  season  one  half  of  the 
whole  capacity  for  transportation  of  the    said 
canal,  exclusive  of  the  tonnage  employed  in  the 
transportation  of  articles  other  than  coal. 

And  in  consideration  of  the  mutual  under- 
takings  herein  contained,  the  said  The   Wyo- 
ming Coal  Association   does,   for   the   persona 
who  are  originally  members  of  the  said    asso- 
ciation and  their  respective  executors,  adminis- 
trators and  assigns,  hereby  promise  and   a^rree 
to  and  with  the  said  The  President,  Mana;vera 
and    Company  of   the   Delaware   and   Hudson 
Canal  Company  and  their  successors  and.    as- 
signs, that  the  said  Association  for  the  time  be- 
ing will  use  all  of  its  influence  to  cause    the 
speedy  construction  of  a  railroad  from  the  coal 
lands  owned  by  the   said  Association   to    the 
Delaware  and  Hudson  Canal,  at  or  noa.r    the 
mouth  of  the  Wallenpaupack  River;  and    that 
if  the  construction  of  such  a  railron<l  s]in,ll  not 
be  commenced  within  one  year  frcm  the-  dato 
hereof,  and  completed  within  three  years   from 
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tbe  date  hereof,  then  and  in  that  case  the  Presi- 
dent, Managers  and  Company  and  their  succes- 
sors may  declare  this  agreement  null  and  void." 

The  judgment  having  been  given  for  the  de- 
fendants, on  demurrer,  the  plaintiff  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  £.  H.  Owen  and  S.  P.  Hash,  for 
plaintiff  in  error: 

1.  Though  a  contract  may  in  terms  bind  but 
one  party,  yet  the  law  will  imply  correspond- 
ing and  correlative  obligations,  when  that  is 
necessary  to  carry  out  the  intention  of  the  par- 
ties and  prevent  the  contract  from  being  in- 
effectual. 

Churchward  ▼.  Queen,  L.  R.  1  Q.  B.  178; 
Bsrton  v.  McLean,  6  Hill,  266;  Bealey  v.  Stuart, 
7  Hurlst.  &  N.  753;  Mclntyre  v.  Belcher,  14  C. 
B.  N".  S.  654;  Whittle  v.  Frankland,  2  Best  & 
S.  49;  Pilkington  v.  Scott,  15  Mees.  &  W.  657; 
Rigbv  V.  Great  W.  Ry.  Co.  14  Mees.  &  W.  811; 
Wood  V.  Copper  Miner's  Co.  7  Q.  B.  906;  Great 
N.  R.  Co.  V.  Harrison,  12  Com.  B.  576;  Elderton 
V.  Emmens,  4  Com.  B.  479,  6  Com.  B.  160,  13 
Com.  B.  405,  and  4  H.  of  L.  Cas.  624. 

See,  also,  the  American  cases  of  Barton  v. 
McLean,  5  Hill,  254;  Richards  v.  Edick,  17 
Barb.  260;  Whidden  v.  Belmore,  50  Me.  357. 

The  obligation  can  be  so  defined  as  to  be  en- 
forced equitably  and  according  to  the  true 
spirit  of  the  agreement. 

The  subject-matter  of  the  contract  was  the 
tnin»i>ortation,  not  the  mining  of  coal.  ^   , 

In;]^nuity  may  always  suggest  difficulties  in 
defming  the  .tt^ligation  which  a  vague  contract 
imposes,  but  this  will  not  divert  the  court  from 
pronouncing  against  »  cl'^ar  breach. 

The  interpretation  is  to  be  according  to  the 
equity  and  fair  meaning  of  the  whole  arrange- 
ment if  this  does  not  conflict  with  the  positive 
provisions  of  the  agreement. 

See  Paley,  as  cited  in  Chit.  Cont.  74;  Potter 
?.  Ont  A  Liv.  Co.  5  Hill,  147. 

The  plaintiff's  canal  was  primarily  for  the 
transportation  of  coal.  The  contract  substan- 
tially requires  of  plaintiff  to  reserve  for  the 
use  of  defendant  one  half  of  the  capacity  of 
tbe  canal.  Yet  it  insists  on  keeping  this  obli- 
gation over  the  plaintiff  to  the  discouragement  | 
of  enterprise  that  nfight  employ  the  full  capac- 
ity of  the  canal,  while  it  claims  the  option  of 
using  it  itself  or  not.  This  must  be  conceded 
to  be  unconscionable  and  oppressive. 

The  construction  claimed  by  plaintiff  imposes 
no  hardship  on  the  defendant.  It  has  only  to 
relieve  the  Canal  Company  from  the  contract, 
to  be  relieved  itself. 

The  canal  is  a  public  work.  The  charter  was 
granted  for  a  public  benefit — the  increased  sup- 
ply of  coal.  Plaintiff  was  limited  to  a  maxi- 
mum rate  of  tolls.  Non-user  would  be  a  ground 
of  forfeiture.  But  defendant  claims  to  control 
one  haif  the  capacity  of  the  canal  without  using 
it,  thus  substantially  reducing  by  one  half  the 
benefits  to  the  community  of  a  great  public 
work. 

Messrs.  Wm.  M.  Evarts  and  Charles  F. 
Sonthmaird,  for  defendants  in  error: 

The  indenture  contains  no  expressed  agree- 
ment of  the  defendant  to  transport  upon  the 
canal  all  its  coal,  or  any  particular  qiilantity  or 
portion  of  it.  The  instnmient  contains  no  lan- 
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guage  to  that  effect,  nor  anything  like  it,  nor 
tending  towards  it. 

Upon  a  critical  examination  of  the  cases  in 
which  parties  have  been  held  subject  to  the  ob- 
ligation of  a  covenant  not  in  terms  expressed  in 
the  instnmient  (excepting  the  cases  of  technical 
words  which  import  a  covenant  in  law),  they 
will  all  be  found  to  rest  upon  this  principle  of 
construing  the  language  to  effectuate  the  intent 
with  whidi  it  appears  to  have  been  used.  If 
any  case  be  found  going  beyond  the  due  appli* 
cation  of  this  principle,  we  submit  that  it  is 
not  good  law. 

Pordage  v.  Cole,  1  Saund.  310  i;  St.  Albans 
V.  Ellis,  16  East,  352;  Randall  v.  Lynch,  12 
East,  170;  Shrewsbury  v.  Gould,  2  B.  &  Aid. 
480;  Rhodes  v.  Bullard,  7  East,  116;  Gerrard 
▼.  Clifton,  7  T.  R.  676;  Clifton  v.  Wahnesley, 
5  T.  R.  564;  Seddon  v.  Senate,  13  East,  63; 
Op.  Lord  EUenborough,  74. 

This  instrument  contains  no  language  having 
any  reference  whatever  to  any  such  stipulation 
on  the  defendant's  part  as  is'  now  claimed  to 
exist. 

Where  an  instrument  contains  an  express 
stipulation  or  covenant  upon  a  particular  sub- 
ject-matter, the  implication  of  further  cove- 
nants upon  the  same  subject-matter  is  excluded. 

Xoke's  Case,  4  Co.  80;  Kent  ▼.  Welch,  7 
Johns.  258;  Whallon  v.  Kauffman,  10  Johns. 
97,  and  cases  there  cited. 

The  contract  in  question  contains  an  express 
covenant  by  the  defendant  in  relation  to  the 
construction  of  the  railroad  which  would  nat- 
urally supply  coal  for  transportation  on  the 
canal  under  the  contract,  which  covenant  is 
cautiously  drawn  and  manifestly  goes  as  far  aa 
the  defendant  chose  to  go  in  respect  to  an  en- 
gagement to  furnish  ouo.1  for  transportation,  or 
having  that  tendency. 

Even  if  the  plaintiff  had  Ujiaertakeu  to  grant 
to  the  defendant  the  exclusive  use  of  one  half 
the  capacity  of  the  canal,  in  disparagement  of 
the  rights  of  other  transporters,  whether  of  coal 
or  other  articles,  such  grant  would  have  been 
void  in  law. 

Commonwealth  v.  D.  &  H.  Can.  Co.  43  Pa. 
295,  Op.  302;  Beekman  v.  R.  R.  Co.  3  Paige,  45. 

Thus  it  is  seen  that  the  pretended  hardship 
upon  the  plaintiff  of  being  obliged,  in  virtue  of 
this  contract,  to  keep  one  half  the  capacity  of 
its  canal  imused  by  itself  or  others,  awaiting 
the  defendant's  use,  while  the  defendant  may 
use  it  as  much  or  as  little  as  it  pleases,  has 
no  real  foundation. 

Mr.  Justice  Clifford  delivered  thf  opinion  *>t 
the  court: 

Covenant  broken  is  the  foundation  of  the 
claim  of  the  plaintiffs,  as  set  forth  in  the  dec- 
laration. Reduced  to  a  concise  statement,  the 
alleged  cause  of  action  is  that  the  defendants 
covenanted  and  agreed  with  the  plaintiffs,  in 
the  articles  of  agreement  mentioned  in  the 
declaration,  that  all  the  coal  mined  by  them  on 
their  coal  lands  and  transported  pver  their 
railroad  to  the  place  where  the  railroad  con- 
nects with  the  canal  of  the  plaintiffs,  should  be 
transported  from  that  place  to  tide-waters  upon 
the  plaintiffs'  canal,  and  that  they  would  pay 
to  the  plaintiffs  the  toll  prescribed  in  the  agree- 
ments for  the  use  of  their  canal  in  such  trans- 
portation; and  the  alleged  breach  is  that  the 
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tlcfendants  have  not  kept  those  covenants  and 
agreements. 

Service  of  the  writ  having  been  made,  the 
defendants  appeared  and  pleaded  twelve  special 
pleas  in  addition  to  the  plea  of  non  est  factum. 
Issues  were  tenJered  by  the  defendants  in  the 
first,  third,  fourth,  fifth  and  sixth  pleas,  which 
was  duly  joined,  and  the  plaintifTs  having  de- 
murred to  the  second,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth  and  thirteenth  pleas, 
the  defendants  joined  in  the  several  demurrers. 

Particular  description  of  the  objections  taken 
by  the  plaintiffs  to  the  several  special  pleas  de- 
murred to  is  unnecessary,  as  the  defendants 
concede  that  they  are  bad  if  the  declaration  sets 
forth  a  good  cause  of  action,  but  they  insist 
that  the  declaration  is  also  bad  and  insufficient, 
and  that  they,  the  defendants,  are  entitled  to 
judgment  because  the  first  fault  in  pleading 
was  committed  by  the  plaintiffs  in  the 
285*]  •declaration.  Judgment  in  the  circuit 
court  was  for  the  defendants,  and  tne  plaintiffs 
sued  out  a  writ  of  error  and  removed  the  cause 
into  this  court. 

Articles  of  agreement  were  concluded  on  the 
31st  day  of  August.  1847.  between  the  plaintiffs 
and  a  certain  unincorporated  association,  called 
the  Wyoming  Coal  Association,  and  on  the  29th 
day  of  July,  1861,  the  parties  to  this  suit  en- 
tered into  certain  other  articles  of  agreement,  in 
which  it  is  recited,  among  other  things,  that  the 
Corroration  defendants,  prior  to  that  date,  had, 
at  the  request  of  the  Coal  Association,  made 
and  constructed  the  railroad  described  in  the 
first  mentioned  agreement,  and  that  all  the 
business  and  interests  of  the  Coal  Association 
had  been  assigned  and  transferred,  and  become 
fully  vested  in  the  said  defendants,  and  the 
parties  therein  covenanted  and  agreed  with  each 
other  that  the  former  agreement  between  the 
Coal  Association  and  the  plaintiffs  shall  stand, 
and  be  deemed  :nd  taken  to  be  "the  contract  of 
the  parties  to  these  presents  in  the  same  man- 
ner" as  if  the  defendant  Corporation  had  orig- 
inally been  the  party  of  the  second  part  to  the 
same,    instead   of  .the   Coal   Association. 

Both  of  these  agreements  are  incorporated 
into  the  declaration,  and  in  determining  the 
rights  of  the  parties  in  this  case,  they  may  both 
be  rr«mrded  as  they  wouM  be  if  both  had  been 
executed  by  the  defendants  as  well  as  by  the 
plaintiffs,  as  all  the  obligations  contracted  by 
the  Coal  Association  have  been  assumed  by  the 
defendant  CorTwr.ation.  All  covenants  upon 
the  merits  of  the  controversy  contained  in  the 
first  agt^eement,  as  well  as  those  contained  in 
the  last,  must  be  considered  as  covenants  be- 
tween the  parties  to  this  suit;  and  viewed  in 
that  light  the  plaintiffs  covenanted  and  agreed 
with  the  defendants  in  the  first  agreement  to 
furnish,  at  all  times  thereafter,  to  the  boats  of 
the  defendants  navigating  the  canal  of  the 
plaintiffs,  all  the  facilities  afforded  by  the 
Canal  Company  to  boats  used  by  other  parties 
or  by  the  pliintiffs  themselves,  charg'.ng  and 
collecting  only  a  certain  toll  per  t^n  gross 
weight,  to  be  adjusted  each  year  and  regulated 
in  a  prescribed  manner  by  the  market  value  of 
coal,  but  subject,  nevertheless,  to  the  proviso 
a86*]  that  the  phiin tiffs  •should  not  be  bound 
to  allow  the  quantity  of  coal  to  be  transported 
in  pursuance  of  the  articles  of  agreement  to 
exceed  in  any  one  season  four  hundred  thou- 
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sand  tons,  unless  they  should  enlarge  their 
canal;  nor  in  that  event  to  exceed  one  half  of 
the  whole  capacity  of  the  canal  for  transporta- 
tion, exclusive  of  the  tonnage  employed  in  the 
transportation  of  other  articles  than  coaL 
Other  covenants  on  the  part  of  the  plaintiffs  are 
contained  in  the  original  agreement,  but  none 
of  them  are  of  a  character  to  afford  any  aid  in 
the  solution  of  the  questions  involved  in  the 
pleadings. 

Following  the  covenants  of  the  plaintiffs  are 
certain  unimportant  covenants  made  by  the 
defendants,  but  in  conclusion  the  defendants 
also  promise  and  agree,  ''in  consideration  of 
the  mutual  undertakings  herein  contained,** 
that  they  will  use  all  their  influence  to  cause 
the  speedy  construction  of  a  railroad  from  the 
coal  lands  which  they  own  to  the  canal  of  the 
plaintiffs,  to  connect  with  the  same  at  the  point 
or  place  therein  described;  and  they  also  aigree 
that  if  the  construction  of  such  railroad  shall 
not  be  commenced  within  one  year  and  be  com- 
pleted within  three  years,  the  plaintiffs  may 
declare  the  agreement  null  and  void. 

Based  upon  these  two  agreements  the  declara- 
tion alleges  that  the  defendants  constructed  the 
railroad  therein  described  and  put  the  same 
in  operation  as  therein  required ;  that  the  canal 
of  the  plaintiffs  at  that  date  did  not  permit  the 
transit  of  boats  of  a  tonnage  exceeding  fifty 
tons ;  that  relying  upon  the  covenants  and  un- 
dertakings of  the  defendants  they  immediately 
entered  upon  the  work  of  enlarging  their  canal, 
and  that  the>  continued  to  prosecute  the  work 
with  diligence  and  at  great  expense  until  the 
same  was  completed;  that  the  cajuil,  as  so  en- 
larged, permits  the  transit  of  boats  of  the  ton- 
nage of  one  hundred  and  twenty- five  tons,  mak- 
ing the  capacity  of  the  canal  for  transportation, 
in  each  season  of  navigation,  eighteen  hundred 
thousand  tons;  that  the  defendnnts,  claiming 
the  benefits  and  privileges  of  the  covenants  and 
agreements,  did,  after  the  completion  of  their 
railroad,  construct  and  procure  a  larg\  Tium- 
ber  of  boats  to  be  used  upon  the  said  ciwDal  in 
the  transportation  of  coal  •brought  over  [•287 
their  railroad,  and  did  thereafter  for  the  pe>.od 
therein  mentioned  transport  all  the  coal  -rbicJi 
they  brought  over  their  railroad  upon  the  canal 
of  the  plaintiffs  to  its  Aastern  terminus  at  tide- 
water, as  contemplated  by  the  agreements ;  that 
they,  the  plaintiffs,  have  at  all  times  been  ready 
and  willing  to  furnish  to  the  boats  owned  and 
used  by  the  defendants  for  the  purpose  of  such 
transportation,  all  the  facilities  of  navigation 
the  canal  ever  afforded  to  their  own  boats,  or 
to  the  boats  owned  or  used  by  any  other  per- 
son or  company. 

Such  facilities  were  sufficient,  as  the  plain- 
tiffs allege,  for  the  transportation  of  all  the 
coal  mined  by  the  defendants  and  transported 
by  them  over  their  said  railroad  during  the 
period  laid  in  the  declaration,  but  the  plain- 
tiffs allege  that  the  defendants,  not  reganlin^ir 
their  covenants  and  undertakings  to  transport 
all  their  coal  to  the  extent  aforesaid,  over  the 
canal  of  the  plaintiffs,  and  to  pay  them  the 
prescribed  rate  of  toll  for  such  transportation, 
did  not  nor  would  they  perform  that  covenant 
and  agreement,  but  induced  another  railroad 
company  to  construct  a  branch  road  and  con- 
nect the  same  with  their  railroad  at  the  place 
where  the  latter  road  connects  with  tli?  cmal 
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of  the  plaintifTSy  and  that  they  thereafter,  dur- 
ing the  period  alleged  in  thu  declaration,  di- 
verted a  large  quantity  of  their  coal  trans- 
iorted  over  their  railroad  from  the  plaintiffs* 
canal,  and  transported  the  same  from  the  place 
of  such  connection  to  tide-waters  over  the  rail- 
road of  such  other  company,  to  the  damage  of 
I  lie  plaintiffs,  as  they  say,  in  the  sum  of 
§900,000. 

Defects  of  form  in  the  declaration  or  in  the 
bcveral  pleas  filed  by  the  defendants  are  waived, 
OS  it  is  well  settled  tliat  defects  of  substance 
only  are  open  to  a  party  who  has  pleaded  to  the 
merits,  or  to  one  who  has  replied  to  an  antece- 
dent pleading.  Aurora  v.  West  [ante  42]; 
Clearwater  \.  Meredith,  1  Wall.  38,  17  L.  ed. 
G08. 

Particular  examination  of  the  several  special 
pleas  to  which  demurrers  were  filed,  need  not 
be  made,  as  it  is  conceded  that  they  were 
framed  upon  the  theory  that  the  declaration 
288* J  'is  insufficient.  Judgment,  therefore, 
must  be  for  the  plaintiffs  if  it  be  held  that  the 
declaration  alleges  a  good  cause  of  action,  but 
if  not,  then  the  judgment  of  the  circui*.  court 
must  be  affirmed,  because  if  that  conclusion  be 
adopted,  the  first  fault  in  pleading  was  com- 
mitted by  the  plaintiffs.  Aurora  v.  West 
[supra.] 

Obviously  the  decision  of  the  question  must 
depend  upon  the  construction  to  be  given  to  the 
first  agreement  therein  set  forth,  as  it  is  quite 
clsar  tliat  the  declaration  is  well  drawn  if  tliat 
agreement,  when  properly  construed,  will  sup- 
port the  allegations  that  tile  defendants  cove- 
nanted and  agreed  that  all  the  coal  mined  on 
their  coal  land,  and  transported  over  their  rail- 
road to  the  place  where  the  railroad  connects 
with  the  canal  of  the  plaintiffs,  should  be  sent 
forward  from  that  place  to  tide-waters  upon 
their  canal,  and  that  the  defendants  also  cove- 
nanted and  agreed  that  they  would  pay  to  the 
plainti£[8  the  rate  of  toll  therein  prescribed 
for  the  use  of  the  canal  in  such  transportation. 

Provision  is  made  by  the  agreement,  it  is  ad- 
mitted, that  the  rates  of  toll  to  be  charged  by 
the  plaintiffs  shall  be  permohently  reduced,  and 
the  plaintiffs  contend  that  the  defendants,  in 
consideration  of  that  stipulation,  assumed  a 
correlative  obligation  to  send  all  their  coal 
brought  over  their  railroad  to  market  upon  the 
plaintiffs'  canal.  Express  covenant  to  that 
effect,  it  is  conceded,  is  not  to  be  found  in  the 
articles  of  agreement,  but  the  plaintiffs  contend 
that  the  obligation  in  that  respect  is  so  plainly 
contemplated  by  the  agreement  that  the  law 
will  enforce  it  as  an  implied  covenant  as  fully 
as  if  it  were  expressed  in  appropriate  words. 
U.  S.  v.  Babbit,  I  Black,  61,  17  L.  ed.  96. 
*  Undoubtedly,  necessary  implication  is  as 
much  a  part  of  an  instrument  as  if  that  which 
is  so  implied  was  plainly  expressed,  but  omis- 
sions or  defects  in  written  instruments  cannot 
be  supplied  by  virtue  of  that  rule  unless  the 
implication  results  from  the  language  employed 
in  the  instrument,  or  is  indispensable  to  carry 
the  intention  of  the  parties  into  effect;  as 
where  the  act  to  be  done  by  one  of  the  con- 
aS^*]  tract  ing  *  parties  can  only  be  done  upon 
something  of  a  corresponding  character  being 
done  bj  the  opposite  party,  the  law  in  such  a 
ease,  if  the  contract  is  so  framed  that  it  binds 
8  Waix. 


the  party  contracting  to  do  the  act,  will  implj 
a  correlative  obligation  on  the  part  of  the  otaer 
party  to  do  what  is  necessary  on  his  part  to 
enable  the  party  so  contracting  to  accomplish 
his  undertaking  and  fulfill  his  contract. 
Churchward  v.  The  Queen,  Law  Rep.  1  Q.  B. 
195. 

Three  other  examples  are  put  in  the  ca^e 
cited  which  it  may  be  well  to  notice  as  illus- 
trating the  general  principle,  and  as  showing 
its  true  boimdary  wlien  properly  limited  and 
applied.  They  were  first  adduced  at  the  bar, 
but  were  subsequently  adopted  and  confirmed 
by  the  court  in  substance  and  effect  as  follows : 

1.  If  one  person  covenants  or  engages  by 
contract  to  buy  an  estate  of  another  at  a  given 
price,  the  law  will  imply  a  corresponding  obli- 
gation on  the  part  of  such  other  person  to  sell, 
although  the  contract  is  silent  as  to  any  such 
obligation,  as  the  person  contracting  to  pur- 
chase cannot  fulfill  his  contract  unlessT  the  other 
party  will  consent  to  sell.  Mclntyre  v.  Belcher, 
14  C.  B.  N.  S.  664;  Pordage  v.  Cole,  1  Saund. 
319,  1.;  Whidden  v.  Belmore,  50  Me.  360;  Bar- 

;  ton  v.  McLean,  6  Hill,  258. 

2.  So  if  one  person  engages  to  work  and 
render  services  which  require  great  outlay  of 
money,  time  and  trouble,  and  he  is  only  to  be 
paid  according  to  the  work  he  performs,  the 
contract  necessarily  implies  an  obligation  on 
the  part  of  the  employer  to  supply  the  work. 

3.  Persons  often  contract  to  manufacture 
some  particular  article,  and  in  such  cases  the 
law  implies  a  corresponding  obligation  on  the 
part  of  the  other  party  to  take  it  when  it  is 
completed  according  to  the  contract,  because 
if  it  were  not  so  the  party  rendering  the  serv- 
ices and  incurring  the  expense  in  fulfilling  his 
contract  could  not  claim  any  remuneration. 
St.  Albans  v.  Ellis,  16  East,  362;  Bandall  v. 
Lynch,  12  East,  179;  Shrewsbury  v.  Gould,  2 
Bam.  &  Aid.  489;  Gerrard  v.  Clifton,  7  T.  R. 
676;  Aspdin  v.  Austin,  5  Q.  B.  671;  Great 
Northern  Ry.  Co.  v.  Harrison,  12  C.  B.  676. 

*4.  Instruments  inartificially  drafted,  ['290 
or  where  the  language  employed  is  obscure,  im- 
perfect or  ambiguous,  are  always  open  to  con- 
struction, and  the  primary  rule  in  all  such 
cases,  whether  the  contract  is  or  is  not  under 
seal,  is  the  intention  of  the  parties;  but  the 
power  of  a  court  of  common  law  extends  no 
further  than  to  collect  such  intention  from  the 
language  employed  as  applied  to  the  subject- 
matter,  in  view  of  the  surrounding  circum- 
stances.   Tipton  v.  Feitner,  20  N.  Y.  425. 

5.  Courts  of  law  cannot  incorix>rate  into  a 
sealed  instrument  what  the  parties  left  cut  of 
it,  even  though  the  omission  was  occasioned  by 
the  clearest  mistake;  nor  can  they  reject  what 
the  parties  inserted,  unless  it  be  repugnant  to 
some  other  part  of  the  instrument,  and  none 
of  the  authorities  cited  by  the  parties  in  this 
case,  when  properly  applied,  are  inconsistent 
with  the  views  here  expressed.  Bealey  v. 
Stuart,  7  H.  A  N.  763;  Whittle  v.  Frankland, 
;  2  Best  &  S.  49;  Pilkington  v.  Scott,  15  Mees.  k 
W.  657 ;  Rigby  v.  Great  W.  R.  R.  Co.  14  Mees. 
&  W.  811;  Seddon  v.  Senate,  13  East,  74. 

Examined  ill  the  light  of  the  rules  here  sug- 
gested, the  court  is  of  the  opinion  that  the  arti- 
cles of  agreement  set  forth  in  the  declaration 
contain  no  such  covenants  as  those  alleged  by 

353 


318-324 


BUFBBICK    COUBT   OF    THE    UNITED    STATES. 


Bbo.  Teim, 


the  plaintiffs  as  the  foundation  of  their  claim ; 
that  the  terms  of  the  agreement  do  not  support 
the  allegation  that  the  defendants  ever  made 
any  such  covenants,  nor  that  they  ever  agreed 
to  pay  toll  except  for  coal  actually  transported 
under  the  agreement.  Language  to  express  any 
such  contract  is  entirely  wanting  in  the  instru- 
ment, nor  is  there  any  covenant  on  the  part  of 
the  plaintiffs  from  which  any  such  implication 
can  legally  arise. 

Reference  is  made  by  the  plaintiffs  to  the  pro- 
vision of  the  agreement  extending  certain  facil- 
ities  to  the  boats  of  the  defendants  and  cove- 
nanting for  a  permanent  reduction  in  the  rates 
of  toll  upon  the  plaintiffs'  canal,  as  calling  for 
a  different  construction  of  the  articles  of  agree- 
ment, but  it  is  quite  obvious  that  those  conces- 
sions were  made  as  inducements  to  the  defend- 
ants to  locate  and  construct  the  contemplated 
railroad  from  their  coal  lands  to  the  plaintiffs' 
agz*]  canal,  *so  as  to  form  a  continuous  line 
of  transportation  from  the  coal  mines,  over  the 
canal,  to  tide  waters.  Great  advantages  were 
expected  to  result  from  the  completion  of  that 
railroad,  and  it  is  quite  evident  that  the  plain- 
tiffs were  willing  to  accept  the  prospect  of  in- 
creased freight  for  transportation  upon  their 
canal  as  affording  full  compensation  for  the 
concession  which  they  made  in  the  articles  of 
agreement.  * 

Principal  covenant  of  the  defendants  was 
that  they  would  use  all  their  influence  to  cause 
the  speedy  construction  of  the  railroad,  and  the 
plaintiffs  proffered  the  concessions  described  in 
the  agreement  to  encourage  the  enterprise  and 
secure  its  early  completion.  Commonwealth  v. 
Del.  &  H.  Can.  Co.  43  Pa.  St.  302. 

Support  to  these  views  might  be  drawn  from 
the  recitals  in  the  first  agreement  and  from  the 
proceedings  of  the  plaintiff  Corporation,  but  it 
does  not  seem  to  be  necessary  to  pursue  the 
subject,  as  the  only  covenant  of  any  impor- 
tance made  by  the  defendants  was  the  one  be- 
fore mentioned,  that  they  would  use  all  their 
influence  to  cause  the  speedy  construction  of 
the  railroad;  and  the  second  agreement  con- 
tains the  recital  that  the  covenant  in  that  be- 
half had  been  fully  performed  as  agreed,  before 
the  second  articles  of  agreement  were  executed 
between  the  parties. 

Unsupported  as  the  declaration  is  by  any- 
thing else  contained  in  the  record,  it  is  clear 
that  it  must  be  adjudged  insufficient,  and  as 
the  first  fault  in  pleading  'was  committed  by 
the  plaintiffs,  it  follows  that  the  judgment  of 
the  circuit  court  was  correct. 

Judgment  affirmed,  with  costs. 


JEREMIAH    CLARK,    Florinda    Clark    and 
Samuel  F.  Few,  Appts., 

V. 

WILLIAM  S.  REYBURN. 

(See  8.  C.  8  Wall.  318-324.) 

Strict  foreclosure— what  defects  of  parties  and 
of  decree  will  vitiate. 

A  decree  of  strict  foreclosure  which  does  not  find 
the  amount  due,  which  allows  no  time  for  the  pay- 
ment of  the  debt,  and  the  redemption  of  the  estate, 
and  which  is  final  and  conclusive  in  the  first  di- 
stance, cannot  be  sustained. 
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[No.   120.] 

Argued  Oct  7,  1869.        Decided  Nov.  1,  1860. 

APPEAL    from    the    Circuit    Court    of   the 
United  States  for  the  District  of  Kansas. 

The  bill  in  this  case  was  filed  in  the  oonrt 
below,  by  the  appellee  for  the  foreclosure  of  a 
certain  mortgage.  Judgment  having  been  given 
for  the  plaintiff  in  that  court,  the  defendants 
took  an  appeal  to  this  court. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  L.  B.  Wheat,  for  appellants: 

The  court  erred  in  rendering  a  decree  of 
strict  foreclosure  against  all  of  uie  appellants; 
certainlpr  as  to  Florinda  Clark  and  Few,  with- 
out giving  time  nor  fixing  a  day  in  which  the 
defendants  below  should  pay  or  be  foreclosed. 

2  Barb.  Ch.  Pr.  186,  193 ;  2  Dan.  Ch.  PI.  and 
Pr.  1016,  and  cases  in  reference  thereto,  col- 
lected in  the  case  of  Ferine  v.  Dunn,  4  Johns. 
Ch.  140;  see,  also,  2  Van  Santvoord,  Eq.  Pr. 
121;  Strawn  v.  Cogswell,  28  111.  462;  Mills  v. 
Heeney,  35  111.  173. 

If  the  bill  on  which  the  case  was  heard  was 
properly  filed  against  all  three  of  the  appel- 
lants, then  bv  filing  the  same,  Reyfoum  waived 
the  alleged  foreclosure  and  sale  against  Jere- 
miah Clark  mentioned  in  the  bill. 

Perry  v.  Barker,  13  Ves.  198;  2  Dan.  Ch. 
PI.  and  Pr.  1271. 

The  decree  mentioned  in  the  bill  did  not  bar 
nor  in  any  manner  affect,  neither  Florinda 
Clark  nor  Few,  any  more  than  as  though  it  had 
not  been  rendered,  unless  it  had  the  effect  of 
merging  the  mortgage  "in  that  decree. 

Pope  V.  North,  33  111.  440;  McArthur  t. 
Franklin,  16  Ohio  St.  193;  Leonard  v.  Villara, 
23  111.  379;  Green  v.  Dixon,  9  Wis.  553;  Hod- 
son  V.  Treat,  7  Wis.  263;  Vroom  v.  Ditmas,  4 
Paige,  526;  Bradley  v.  Snyder,  14  111.  263; 
Gage  V.  Brewster,  31  N.  Y.  218;  Anson  v.  An- 
son, 20  la.  58. 

The  case  of  Chiofe  v.  Willetts,  2  Kan.  385, 
shows  that  mortgages  in  Kansas  do  not  convey 
the  legal  title,  but  are  mere  liens,  nothing  more. 

The  rights  of  parties  in  foreclosure  vnses  in 
said  United  States  District  Court,  are  the  same 
as  though  the  mortgage  had  been  enforced  in  a 
state  court. 

Bronson  v.  Kinzie,  1  How.  311;  Ward  v. 
Chamberlin,  2  Black,  430,  17  L.  ed.  319;  Dex- 
ter V.  Arnold,  3  Sumn.  152;  Russell  v.  Ely,  2 
Black,  675,  17  L.  ed.  258. 

Messrs  E.  Stillings  and  J.  S.  Black  for 
appellee: 

Note. — Strict  foreclosure  of  mortgages. 

The  ancient  practice,  to  bar  the  equity  of  re- 
demption, was,  by  bill  in  chancery  to  procure  a 
decree  for  a  strict  foreclosure  of  the  ri^ht  to  re- 
deem, by  which  means  the  lands  became  the 
absolute  property  of  the  mortgagee.  This  is  what 
is  known  as  strict  foreclosure,  and  is  the  common 
remedy  of  a  mortgagee  in  England,  though  a  sale 
may  be  ordered  there.  4  KenL  Com.  181 ;  Mondey 
V.  Mondey,  Ves.  &  B.  223;  Coote,  Mortg's,  510; 
Fisher,  Mortg's,  1,  2. 

A   strict   foreclosure   has   been    regarded   as    a 
severe  remedy,  since  it  transfers  the  absolute  title- 
without  any  sale,  no  matter  what  the  value  of  the 
premises.    Bolles  v.  Duff,  43  N.  Y.  469 ;  Lansing 
V.  Goelet,  9  Cow.  852. 

The  severity  of  foredosurt  without   a  sale   is 

75  U.  S. 
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The  first  objection  la,  that  no  time  «u 
given  within  which  to  p»y  the  money  due  or 
to  bt  foreclosed  for.  The  Trhole  nutter  was  in 
the  discretion  of  the  court,  under  all  the  cir- 
cumBtancea  of  the  case. 

11  Leigh  (Va.)  iBO;  Ferine  t,  Dunn,  4  Johns. 
Ch.  140;  2Datt.  Ch.  lOlT. 

The  (l^inrta  of  Equity  of  the  United  States 
cannot  be  bound  by  the  laws  of  the  State,  as  to 
the  remedy  to  enforce  the  rights  of  parties. 
Clark  T.  Smith,  13  Pet.  1911. 


This  is  an  appeal  in  equity.  Heybum  is  the 
complainant.  Florinda  Clark  and  Fen  only 
were  made  defendants  by  the  original  bill.  She 
answered.  Few  filed  a  plea  and  demurred. 
On  the  6th  of  May,  1862,  leave  was  given  to  the 
complainant  to  amend  his  bill,  and  leave  was 

?iven  to  Mrs.  Clark  to  withdraw  her  answer. 
t  had  been  filed  as  her  answer  in  a  former 
case,  and  reSled  in  this  case.  Tiie  court  ordered 
it  to  b«  restored  to-the  flies  from  which  it  had 
been  taken.  The  complainant  thereupon  filed 
•o  amended  bill  whereby  Jeremiah  Clark  was 
brought  into  the  cue  as  a  defendant. 
The  amended  bill  states  the  following  case: 
That  on  the  30th  of  April,  ISSS,  Jeremiah 
Clark  executed  to  the  complainant  his  promis' 
»orj  note  Air  (5,250,  payable  twelve  months 
tiom  date,  with  interest  after  maturity  at  the 
rate  of  twenty-ftve  per  cent  per  ;;c:>'m.  On 
the  same  day,  Clark  and  wife  executed  to  the 
eomplainant  a  mortgage  upcm  the  real  estate 
therein    described,    conditioned    to    secure    Uie 

Cfment  of  the  note.  The  mortgage  was  ao- 
owledged  by  the  grantors,  and  duly  recorded. 
Clark  failed  to  pay  the  note  at  maturity.  The 
ennplainant,  on  the  6th  of  October,  18S1,  filed 
his  bill  of  foreclosure  against  the  same  ^rties 
330*]  who  *are  defendants  in  this  suit.  Before 
the  hearing,  the  bill  was  dismissed  as  to  Mrs- 


CUrk  and  Few.  It  was  adjudged  and  decreed 
that  there  waa  due  from  Jeremiah  Clark  $8,- 
666,77;  that  he  should  be  forever  barred  and 
foreclosed  of  any  interest  in  the  mortgaged 
premises,  and  that  they  should  be  sold  by  the 
Marshal,  and  the  proceeds  applied  to  the  pay- 
ment of  the  amount  found  due.  On  the  27th  of 
December,  1881,  the  Marshal  sold  the  premises 
to  the  complainant  for  (7,000,  and  on  the  23d 
of  that  month  executed  to  him  a  deed  for  the 
property.  That  there  was  still  due  to  the  com- 
plainant upon  the  decree  the  sum  of  (1,894.29, 
for  the  payment  of  which,  the  interest  of  Flo- 
rinda Clark  in  the  mortgaged  premises  is 
chargeable.  That  the  defendant,  Few,  under  a 
deed  from  Clark  and  wife  to  hlrn  in  trust, 
claims  to  have  the  interest  of  a  trustee  in  the 
property,  which  interest  accrued  subsequently 
to  that  of  the  eomplainant,  and  is  inferior  and 
subject  to  his  mortgage.  The  prayer  of  the  bill 
is  for  a  decree  of  foreclosure  as  to  the  interest 
of  Florinda  Clark  and  Few  in  the  mortgaged 
premises,  and  for  general  relief. 

Few  aled  an  answer  which  sets  forth,  that 
about  the  I2th  of  January,  1860,  Hark  and 
wife  executed  to  him,  in  trust,  a  deed  for  the 
premises  described  in  the  mortgage;  that 
the  persons  for  whose  benefit  the  deed  waa 
matle  were  Florinda  Clark,  the  wife  of  Jere- 
liah  Clark,  and  their  children,  then  bom  or 
thereafter  to  be  born,  and  the  lawful  heirs  of 
such  children,  with  certain  limitations  as  to 
the  further  disposition  of  the  property  as  set 
forth  in  the  deed,  a  copy  of  which,  it  is  stated, 
is  aimexed  to  the  answer  of  Mrs.  Clark  to  the 
amended  bill  in  this  case.  As  to  all  the  other 
matters  set  forth  in  the  hill,  he  avers  that  he 
has  no  knowledge,  and  he  disclaims  all  in- 
terest  in  the  matter  in  controversy,  except  as 
such  trustee.  He  prays  that  the  court  will 
adjudge  fairly  between  the  parties  ^n  interest, 
and  that  he  may  be  dismissed  with  costs. 


mltlKSted  hj  the  practice  of  enUrElnK  the  time  ti 
redeem  from  six  months  to  six  mantba  or  foi 
shorter  petloda  sccordiug  to  the  equit]>  srlgiBi 
. —.    J . .    ^_.    „ —     ..,1.   j^. 


I  Kent,  Com.   ISl ; 


I.  37 


Procter  v.  Oatea,  2  Atk.  136 ;  NoToslelikl  t.  Wake- 
Btid,  IT  Ves.  417. 

Action  Is  properlT  broagbt  br  morttasee  In  pos- 
•SHrioD  ander  title  rropi  martCSROr  to  mt  off  sab- 
wqaent  llois ;  or  hj  purcliaser  In  good  faith  aoder 
veld  or  doabtfnl  forecloiure ;  or  by  saeh  purchaser 
St  ■  sile  valid  SRalnsl  all  parties  except  defeadant 

"  ■  Jadgment  eredltar.  or  erantee  or  mortgaEee 
'  '3  the  mortgage  who  was  not  — '-  - 


-  riftat  to  redeem  snlDBt  the  part;  In  bosM 

Ksadall  v.  Trssdwell,  14  How.  Pr.  ISS:  B.  C.  B 
At*.  Pr.  16 ;  BoUw  v.  Dnff,  43  N.  T.  469 :  8.  C.  10 
Abb.  Pr.  N.  a.  ses  :  8.  C.  41  How.  Pr.  S5S :  Bene- 
dict v.  Otlman,  4  Paige.  66 :  UcKlnstrr.  t.  MerwlQ, 
■  John*.   Ch.   460;   Watson  v.   Bpcnce.   30  Wend. 

Hi*  JadHuent  recovered  Is  tliat  the  person  enti- 
tled to  redeem  do  so  within  ■  eertsln  specified 
tint,  or  In  default  of  locli  redemotlon,  tbst  the 
title  rest  abMlnCelr  In  the  plaintiff:  or  the  court 
DST  adjndge  a  foreclainre  snd  sale  as  In  sn  ordi- 
Dsrr  foreclosuTe  suit.  Benedict  v.  Oilman.  4 
Pslgs,  SB;  Kendall  v.  Tteadwell,  14  How.  Pr.  160; 
S.  C.  S  Abr.  Pr.  IS ;  2  Barb.  Ch.  Pr.  1S8 :  2  Van 
Boat.   Pr.    120. 

Tbs  ladfpneat  cannot  be  rendered  ajtilnst  u  In- 
fast  wftboDt  prOTldlns  tbst  be  be  sUowed  a  dav  In 
nnrt  after  he  comes  of  SR,  to  show  cause  against 
odgment.     He  ihould  be  sUowed  six  montha 
'  age.  He  will  not  b«  allowed  to  open 
-~  to  redeem,  unless  Judgment  was 
or  hs  claims  title  ponimoDSt  to 


sfter  coming  of  ag 
Hie  aeeonnti,  nor 
obtalsed  by  band 


:.  24S ;  Uoyd  t.  Barnes. 


TlUe   _ 

forecloiai _  

explrstloa  of  the 


,. allowed  to  redeem.     Sberlff 

Sparks,  West.  130 :  ThompaoD  v.  Qrant,  4  Uad. 
-     "  ■■    I,  7  BIm.  81B;  Uaniard  v. 


232;  Fi _.         

Hard;.  18  Vea.  400  :  Wood 
As  toeomputatlon  *"  *" 


fo. 

LfR.  Obs.  T6. 

Action  to  redeem  Is  converse  of  action  (br  strict 
forecloaure.  If  plaintiff  falli  to  redeem  In  time  ap- 
pointed, dlamlnal  of  his  complaint  as  ■  conse- 
inenoe  of  incb  failure  operatea  as  a  strict  fore- 
Hosare.  J'erlne  ».  Dunn.  4  Johns.  Ch.  140:  BeSCb 
7.  Cooke.  26  N.  T.  B3S ;  Wood  v.  Burr,  IB  Beav. 
OBI;  Hansard  v.  Hardj.  IB  Vea.  460;  Bollen  v. 
Duff,  48  N.  T.  4T4.     Bee,  also— not*,  20  t.B.A.  S10. 
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Clark  and  wife  failed  to  answer.  The  trust 
deed  referred  to  in  the  answer  of  Few,  as  made 
a  part  of  the  answer  of  Mrs.  Clark,  is  not  in 
the  record.  No  replication  was  filed  by  the 
complainant,  and  no  testimony  was  taken  upon 
321* J  either  *8ide.  The  bill  was  taken  pro  con- 
fpsso  as  to  Clark  and  wife,  and  the  case  stood 
upon  the  bill  and  answer  as  to  Few. 

The  court  decreed  that  all  the  defendants 
should  be  forever  barred  and  foreclosed  of  their 
right  of  redemption  in  the  mortgaged  premises. 
The  decree  does  not  find  either  the  fact  or  the 
amount  of  the  alleged  indebtedness.  It  is  silent 
uj  on  the  subject.  The  record  shows  no  pro- 
ceeding in  relation  to  it.  Xo  time  was  given 
either  to  Mrs.  Clark  or  her  trustee  within 
which  to  pay  and  redeem.  The  foreclosure  wae 
unconditional,  and  was  made  absolute  at  once. 
The  appeal  is  prosecuted  to  reverse  the  decree. 

In  our  view  of  the  case  it  will  be  sufficient 
to  consider  one  of  the  numerous  objections  in- 
sisted upon  by  the  counsel  for  the  appellants. 

The  sale  and  conveyance  by  the  ^larshal 
transferred  the  entire  interest  of  Jeremiah 
Clark  in  the  mortgaged  premises  to  Reyburn, 
but  it  did  not  in  any  wise  affect  the  equity  of 
redemption  which  had  been  vested  in  Few  by 
the  trust  deed  of  Clark  and  wife  to  him.  Childs 
V.  Childs,  10  Ohio  St.,  339.  The  equity  of  re- 
demption would  have  been  barred  and  extin- 
guished by  the  decree  which  ordered  the 
premises  to  be  sold  if  the  proper  parties  had 
been  before  the  court  when  it  was  made.  The 
bill  in  that  case  having  been  dismissed  as  to 
Mrs.  Clark  and  Few,  the  proceedings  left  their 
rights  in  full  force.  They  were  before  the  court 
in  the  case  now  under  consideration,  and  the 
trust  estate  was  then  for  the  first  time  liable  to 
be  affected  by  its  action.  If  there  was  a  bal- 
ance of  the  debt  secured  by  the  mortgage  still 
unpaid,  they  were  properly  proceeded  against, 
and  the  complainant  was  entitled  to  relief. 
The  question  to  be  considered  relates  to  the 
character  of  the  decree. 

Can  a  decree  of  strict  foreclosure,  which  does' 
not  find  the  amount  due,  which  allows  no  time 
for  the  payment  of  the  debt  and  the  redemp- 
tion of  the  estate,  and  which  is  final  and  con- 
clusive in  the  first  instance,  be  sustained? 

The  equity  of  redemption  is  a  distinct  estate 
Saa*]  from  that  'which  is  vested  in  the  mort- 
gagee before  or  after  condition  broken.  It  is 
descendible,  devisable  and  alienable  like  other 
interests  in  real  property.  1  Pow.  Mort.  262;  2 
Greenleaf's  Cruise,  128.  As  between  the  par- 
ties to  the  mortgage  the  law  protects  it  with 
jealous  vigilance.  It  not  only  applies  the 
maxim  "once  a  mortgage  always  a  mortgage," 
but  any  limitation  of  the  right  to  redeem,  as  to 
time  or  persons,  by  a  stipulation  entered  into 
when  the  mortgage  is  executed,  or  afterwards, 
is  held  to  be  oppressive,  contrary  to  public 
policy,  and  void.  By  the  common  law,  when 
the  condition  of  the  mortgage  was  broken,  the 
estate  of  the  mortgagee  became  indefeasib^ 
At  an  early  period  equity  interposed  and  per- 
mitted the  mortgagor,  within  a  reasonable  time 
to  redeem  upon  the  payment  of  the  amount 
found  to  be  due.  The  debt  was  regarded  by 
the  Chancellor,  as  it  has  been  ever  since,  as 
the  principal,  and  the  mortgage  as  only  an  ac- 
cessory and  a  security.  The  doctrine  seems  to 
ha'-e  been  borrowed  from  the  civil  law.  2  Green- 
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leaf's  Cruise,  77,  78;  Spence's  Eq.  Jui.  001- 
003.  After  the  practice  grew  up  oi  ap  lying  to 
the  Chancellor  to  foreclose  the  riglit  to  redeem 
upon  default  in  the  payment  of  the  debt  at  ma- 
turity, it  was  always  an  incident  of  the  remedy 
ttiat  the  mortgagor  should  be  allowed  a  speci- 
fied time  for  the  payment  of  the  debt.  This 
was  fixed  by  the  primary  decree,  and  it  might 
be  extended  once  or  oftener,  at  the  discretion 
of  the  Chancellor,  according  to  circumstancrs 
of  the  case.  It  was  only  in  the  event  of  final 
default  that  the  foreclosure  was  made  absolute. 

In  this  country  the  proceeding  in  most  of  the 
States,  and  perhaps  in  all  of  them,  is  regulated 
by  statute.  The  remedy  thus  provided  when 
the  mortgage  is  executed  enters  into  the  con- 
vention of  the  parties,  in  so  far  that  any  change 
by  legislative  authority  which  affects  it  sub- 
stantially, to  the  injury  of  the  mortgagee,  is 
held  to  be  a  law  "impairing  the  obligation  of 
the  contract"  within  the  meaning  of  the  pro- 
vision of  the  Constitution  upon  the  subject. 
Bronson  v.  Kinzie,  1  How.  311;  Williamson  v. 
Doe,  7  Blackf.  13. 

At  the  date  of  the  execution  of  this  mortgage 
the  Act  of  'the  Territorial  Legislature  of  [*3a3 
Kansas  of  1855,  "concerning  mortgages,"  was  in 
force.  It  directed  that  in  suits  upon  mortgages 
the  mortgagee  should  recover  a  judgment  for 
the  amount  of  his  debt,  "to  be  levied  of  the 
mortgaged  property,"  and  that  the  premises 
should  be  sold  under  a  special  fieri  facias.  But 
it  also  provided  that  nothing  contained  in  the 
Act  should  be  so  construed  as  to  "prevent  a 
mortgagee,  or  his  assignee  or  the  representative 
of  either,  from  proceeding  in  a  court  of  chan- 
cery to  foreclose  a  mortgage  according  to  the 
course  of  proceeding  in  chancery  in  such  cases." 
Statutes  of  Kan.  of  1855,  p.  509.  This  gave  to 
the  complainant  in  the  case  before  us  the  option 
to  proceed  either  way.  He  elected  to  file  a  bill 
in  equity.  No  rule  of  practice  bearing  upon 
the  subject,  established  by  the  court  below,  has 
been  brought  to  our  attention. 

The  90th  rule  of  equity  practice  adopted  by 
the  Supreme  Court,  directs  that  where  no  rule 
prescribed  by  this  court,  or  by  the  circuit  court, 
is  applicable,  the  practice  of  the  circuit  court 
shall  be  regulated  by  the  practice  of  the  High 
Court  of  Chancery  in  England,  so  far  as  it  can 
be  applied  consistently  with  the  local  circum- 
stances and  convenience  of  the  district  where 
the  court  is  held. 

The  equity  spoken  of  in  the  Process  Act  of 
1792,  is  the  equity  of  the  English  chancery  sys- 
tem. Robinson  v.  Campbell,  3  Wheat.  212; 
Boyle  v.  Zacharie,  6  Pet.  648. 

Spence  says:  "At  length,  in  the  reign  of 
Charles  I.,  it  was  established  that  in  all  cases 
of  mortgages,  where  the  money  was  actually 
paid  or  tendered,  though  after  the  day,  the 
mortgage  should  be  considered  as  redeemed  in 
equity  as  it  would  have  been  at  law  on  i^ay- 
ment  before  the  day;  and  from  that  time  bills 
began  to  be  filed  by  mortgagees  for  the  ex- 
tinction or  foreclosure  of  this  equity,  unless 
payment  were  made  by  a  short  day,  to  be 
named."    Eq.  Jur.  603. 

The  settleJd  English  practice  is  for  the  de- 
cree to  order  the  amount  due  to  be  ascertained, 
and  the  costs  to  be  taxed:  "and  that  u]>-  ["SM 
on  the  payment  of  both  within  six  months,  the 
plaintiff  shall  recouvey  to  the  defendant:  but 
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in  default  of  payment  within  the  time  limited, 
'^hat  the  said  defendant  do  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  equity 
of  redemption  of  and  in  said  mortgaged  prem- 
ises/' 2  Dan.  Ch.  Pr.,  1016;  1  Seton,  Decrees, 
S46.  We  have  been  able  to  find  no  English  case 
where,  in  the  absence  of  fraud,  a  time  for  re- 
demption was  not  allowed  by  the  decree.  The 
lubject  was  examined  by  Chancellor  Kent,  with 
his  accsutomed  fullness*  of  research.  He  came 
to  the  conclusion  that  the  time  was  in  the  dis- 
cretion of  the  Chancellor,  and  to  be  regulated 
by  the  circumstances  of  the  particular  case ;  but 
he  nowhere  intimates  that  such  an  allowance 
oouUl  be  entirely  withheld.  Perine  v.  Dunn,  4 
Johns.  Ch.  140.  The  practice  in  Illinois  is  in 
ooo/ormity  to  these  views.  Johnson  v.  Donnell, 
15  111.  97.  In  the  light  of  these  authorities  we 
are  constrained  to  hold  the  decree  in  the  case 
before  us  fatally  defective. 

There  is  another  point  upon  which  we  deem 
it  proper  to  remark  before  closing  this  opinion. 
It  was  urged  by  the  counsel  for  the  appellants, 
as  a  further  ground  of  reversal,  that  the  chil- 
dren of  Clark  and  wife,  who  iire  alleged  to  be 
beneficiaries  under  the  trust  deed,  were  not  be- 
fore the  court.  It  does  not  appear  by  anything 
in  the  case  that  there  were  such  children  in 
esse.  If  the  facts  were  as  alleged,  it  is  clear 
that  they  should  have  been  made  parties. 
Otherwise  their  right  to  redeem  could  not  be 
taken  away  by  the  decree.  A  decree  against 
the  trustee  alone  does  not,  in  such  a  case  as 
this,  bind  the  cestuis  que  trust.  Collins  v. 
Lofftus,  10  Leigh,  5;  Calvert,  Parties,  121. 

The  decree  is  reversed,  and  the  cause  will  be 
remanded  to  the  court  below  for  further  pro- 
ceeding in  conformity  to  this  opinion. 


i6«»]    •SAMUEL  B.  PAUL,  Plflf.  in  Err. 

v. 

COMMONWEALTH  OF  VIRGINIA. 

(See  S.  C.  8  Wall.  168-185.) 

Corporation,  not  a  citizen — special  privileges 
not  secured  by  Constitution — law  requiring 
insurance  companies  of  other  States  to  file 
security,  is  constitutional. 

A  corporation  is  not  a  citizen  within  the  mean- 
iDf  of  that  provision  of  the  Constitution,  which 
declares  that  the  citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
dtlsens  of  the  several  States. 

Special  privileges  enjoyed  by  citizens  In  their 
own  States  are  not  secured  In  other  States  by  this 
proTlsion  such  as  grants  of  corporate  existence 
and  powers. 

States  may  exclude  a  foreign  corporatitm  entirely 
or  they  may  exact  such  security  for  the  perform- 
ance of  its  contracts  with  their  citizens  as,  in  their 
judgment,  will  beat  promote  the  public  interest. 

A  law  of  a  State  requiring  insurance  companies 

Note. — Citizenship  of  corporations  and  their 
stocliholders— %ee  notes,  8  U  ed.  U.  S.  86;  27  L. 
•d.  U.  8.  87. 

'Tersons"  in  statute  Includes  corporations; 
when  deemed  citizens — see  note,  6  U  ed.  u.  S.  508. 

Are  corporations  persons? — see  note,  19  L.B.A. 
323. 

Reitrlctlons  on  business  of  foreign  Insurance 
comnanles — see  note.  24  L.R.A.  298. 

E!Klnsfon.    regulation   and    taxation   of   foreign 
cor^riitions — see  note,  24  C    '"•.   A.  I.S. 
8  Wall.  U.  S.,  Book  19. 


of  other  States  to  file  security  before  they  can 
issue  policies  in  the  State,  is  constitutional. 

Such  law  does  not  conflict  with  the  provision  of 
the  Constitution,  that  Congress  shall  nave  power 
to  regulate  commerce  among  the  several  States. 

[No.   139.] 
Argued  Oct.  12,  1869.         Decided  Nov.  1,  1869. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
for  the  State  of  Virginia. 

This  case  arose  in  the  Circuit  Court  for  the 
City  of  Petersburg,  in  the  State  of  Virginia, 
upon  a  presentment  made  bv  a  grand  jury 
against  the  plaintiff  in  error,  for  issuing  an  in- 
surance policy  without  a  license  required  by 
the  statutes  of  the  State.  Judgment  having 
been  given  against  the  defendant,  he  filed  a 
petition  in  the  Supreme  Court  of  Appeals  of 
Virginia  for  a  writ  of  supersedeas. 

The  said  writ  of  supersedeas  was  denied. 
Whereupon  the  defendant  sued  out  this  writ 
of  error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs.  J.  M.  Carlisle,  J.  D.  McPherson,  and 
B.  R.  Curtis,  for  plaintiff  in  error: 

Such  legislation  was  expressly  forbidden  by 
the  Articles  of  Confederation,  by  which  (Art. 
4,  S  1),  it  is  provided,  that  'The  better  to 
secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  tbfi  States  in 
this  Union,  the  free  inhabitants,  etc.,  shall 
be  entitled  to  all  the  privileges  and  immimi- 
ties  of  free  citizens  in  the  several  States, 
.  .  .  and  the  people  of  each  State  shall  have 
free  ingress  and  egress  to  and  from  any  other 
State,  and  shall  enjoy  therein  all  the  privi- 
leges of  trade  and  commerce  subject  to  the 
same  duties,  impositions  and  restrictions  as 
the  inhabitants  thereof  respectively."  1  Stat, 
at  L.  4. 

2.  It  cannot  be  supposed  that  the  Constitu- 
tion was  intended  to  be  less  efficient  in  these 
respects  than  the  Articles  of  Confederation 
had  been.  One  of  the  great  objects  was  to 
secure  a  more  perfect  union.  The  defect  in 
Article  4  of  the  Confederation  was.  not  tliat  it 
imposed  too  great  restrictions  upon  the  powers 
of  the  States,  but  that  it  was  wholly  without 
the  protection  and  support  of  a  supreme  Fed- 
eral power.  The  want  of  a  power  to  regulate 
commerce,  not  only  with  foreign  nations,  but 
among  the  several  States,  is  stated  by  Story  to 
have  been  "One  of  the  leading  defects  of  the 
Confederation,  and  probably  as  much  as  any 
one  cause  conduced  to  the  establishment  of  the 
Constitution." 

Story,  Com.  Const.  $  1053;  Federalist,  Nos. 
4,  7,  11,  22. 

Accordingly,  we  find  the  whole  subject  oor- 
ered  by  the  two  clauses  above  referred  to. 

Art.  4  guarantees  to  the  citizens  of  each 
State  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  States,  omitting  to  specify 
such  privileges  as  applying  to  trade  and  com- 
merce, such  specification  being  unnecessary, 
because  the  whole  subject  of  commerce  among 
the  several  States  was  expressly  and  exclusive- 
ly granted  to  Conffress  by  Art.  1,  f  8. 

Indeed,  the  words  "privileges  and  immuni- 
ties" in  article  4  of  the  Constitution,  have 
been  held  to  include  the  right  of  exemption 
from  any  higher  imjpositions  than  other  citi- 
zens are  liable  to. 
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Gorfield  v.  Coryell,  4  Wash.  (C.  C.)  371,  2; 
Kent,  Ck>m.  72. 

3.  That  these  provisions  of  the  Virginia 
Statute  are  essentially  and  distinctly  a  regu- 
lation of  commerce  between  Virginia  and  other 
States,  can  only  be  denied  upon  the  idea  that 
the  business  of  insurance  is  not  comprehended 
by  the  term  "commerce." 

But  the  term  "commerce,"  as  used  in  the 
Constitution,  has  been  authoritatively  con- 
strued to  have  a  signification  wide  enough  to 
induce  all  these  subjects.  In  Gibbons  v.  Og- 
den,  9  Wheat.  189,  Chief  Justice  Marshall  said: 
"Commerce  undoubtedly  is  trafiBc,  but  it  is 
something  more;  it  is  intercourse.  It  describes 
the  commercial  intercourse  between  nations 
and  parts  of  nations  in  all  its  branches." 

Indeed,  the  right  to  sell  merchandise  and 
the  right  to  insure  it  would  seem,  in  the  na- 
ture of  things,  to  be  inseparable. 

In  Almy  v.  Cal.  24  JBEow.  169,  174,  16  L.  ed. 
644,  646,  Chief  Justice  Taney,  speaking  of  a 
tax  on  a  bill  of  lading,  uses  this  language: 

''A  tax  or  duty  on  a  bill  of  lading,  though 
differing  in  form  from  a  tax  on  the  article 
shipped,  is  in  substance,  the  same  thing." 
See  that  opinion  passim. 

In  Bk.  of  Augusta  v.  Earle,  13  Pet.  690, 
agencies  for  corporations  engaged  in  the  busi-* 
ness  of  insurance,  are  referred  to  as  "usages 
of  trade  and  commerce." 

And  if  a  New  York  merchant  has  a  right  to 
establish  an  agency  to  sell  his  goods  in  Vir- 
ginia, it  would  seem  difficult  to  deny  to  that 
agent  the  right  to  effect  an  insurance  there 
with  a  New  York  company,  through  its  agent, 
upon  equally  favorable  terms  as  with  a  Vir- 
ginia companv. 

The  power  to  levy  a  tax  or  impose  a  burden 
or  restriction,  however  inconsiderable,  necessa- 
rily involves  the  power  absolutely  to  prohibit 
the  thing  so  taxed  or  restricted.  "The  power 
to  tax  involves  the  power  to  destroy." 

McCulloch  v.  Maryland,  4  Wheat.  316, 
quoted  by  Mr.  Justice  Miller,  in  Crandall  v. 
Nevada,  6  Wall.  46,  18  L.  ed.  786. 

The  power  here  claimed  by  the  State  of  Vir- 
ginia, therefore,  is  the  power  to  exclude  all 
companies,  not  incorporated  by  the  State  of 
Virginia,  from  trade  and  commerce  within  the 
State.  The  language  of  the  statute  is  not 
"corporations,"   but  "companies." 

6.  But  if  the  statute  can  be  construed  to  ap- 
ply only  to  an  incorporated  company,  it  comes 
to  the  same  thing;  for  a  corporation  created  by 
the  laws  of  one  of  the  States  and  composed  of 
citizens  of  that  State  is  a  citizen  of  that  State 
within  the  meaning  of  the  Constitution.  R.  R. 
Co.  V.  Letson,  2  How.  497. 

And  such  is  the  rule  of  international  law. 

6.  In  no  view  of  this  statute  can  it  be  re- 
garded as  a  police  regulation.  It  concerns  only 
the  exercise  of  a  business  not  only  lawful  and 
permitted,  but  encouraged.  It  does  not  at  all 
concern  the  manner  of  that  business,  but  only 
the  persons  who  shall  exercise  it  in  respect  of 
their  being  citizens  of  the  State  of  Vir^nia. 

7.  The  statute  in  question  is  a  regulation  of 
commerce  between  Virginia  and  the  other 
States  in  the  Union,  upon  a  subject  which 
must  in  its  nature  be  exclusively  Federal. 

Messrs.  C.  Robinson  and  Thos.  R.  Bowden, 
for  defendant   in  errori  ^ 


This  is  a  personal  tax  imposed  upon  the  per- 
son who  acts  as  the  agent  of  a  foreign  insur- 
ance company  within  the  State,  and  is  not  a 
tax  imposed  upon  such  foreign  insurance  com- 
pany. 

ifo  question  was  made  bv  the  plead ingSf  as 
apjiears  in  the  record,  which  give  this  court 
iurisdiction,  in  this  case,  and  without  which  it 
has  been  frequently  decided  this  court  has  no 
jurisdiction. 

Miller  v.  Nicholls,  4  Wheat.  311;  Crowell  v. 
Randall,  10  Pet.  368;  Bank  v.  Sharp,  G  How. 
301;  and  Baldwin  v.  Payne,  6  How.  332;  and 
R.  R.  Bk^.  Co.  V.  Marshall,  12  How.  165. 

If  this  is  to  be  regarded  as  a  civil  case,  ft 
could  not  have  been  stayed  or  reversed  after 
verdict  for  any  defect,  in  perfection  or  omis- 
sion in  the  pleadings,  Which  could  not  be  re- 
^rded  on  demurrer,  or  for  any  other  defect, 
imperfection  or  omission  which  might  have 
been  taken  advantage  of  on  a  demurrer  or  an- 
swer, but  was  not  so  taken  advantage  of. 

See  Code,  Va.  1860,  ch.  181,  S  3,  p.  743. 
If  it  be  considered  a  criminal  case,  the  Act  of 
the  Lcj^islature  of  Virginia  is  equally  clear 
that  "Judgment  in  any  criminal  case  after  a 
verdict,  shall  not  be  arrested  nor  reversed  upon 
any  exception  to  the  indictment  of  other  accu- 
sation, if  the  offense  be  charged  therein  with 
sufficient  certainty  for  judgment  to  be  given 
thereon,  according  to  the  very  right  of  the 
case."    Code,  Va.  1860,  ch.  207,  $  12,  832. 

Samuel  B.  Paul  could  not  act  as  the  agent 
of  these  companies  in  Virginia  until  they  had 
complied  with  the  laws  of  the  State  of  Vir- 
ginia. They  had  no  existence  in  that  State. 
This  court  has  frequently  decided  that  a  cor- 
poration is  a  mere  legal  entity,  and  can  have 
no  legal  existence  outoide  of  the  dominion  of 
the  State  by  which  it  is  created. 

Bk.  of  Augusta  v.  Earle,  13  Pet.  619;  Cot. 
Drawbridge  v.  Shepherd,  20  How.  2^7,  16  L.  ed. 
896;  R.  R.  Co.  V.  Wheeler,  1  Black,  286,  17  L. 

ed.  130. 

Judge  Samuels  deliverejl  the  unanimous  opin- 
ion of  the  Court  of  Appeah  of  Virginia,  in  the 
case  of  Slaughter  v.  Commonwealth,  13  Gratt. 
767.  We  think  the  cases  referred  to  by  him 
fully  sustain  the  decision  of  the  Court  of  Ap- 
peals in  affirming  tne  judgments  of  the  courts 
below,  and  rely  upon  it  in  this  case  as  a  full 
and  complete  answer  to  the  argument  of  the 
appellant  in  this  case. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

An  Act  of  the  Legislature  of  Virginia,  passed 
on  the  3d  of  February,  1866,  provides  that  no 
insurance  oompany_not  incorporated  under  the 
laws  of  that  State,  shall  carry  on  its  business 
within  the  State  without  previously  obtaining 
a  license  forji^t  purpose;  and  that  it  shall 
not  receive  such  license  until  it  has  depoelted 
with  the  Treasurer  of  the  State,  bonds  of  a 
specified  charfu;ter  to  an  amount  varying  from 
$30,000  to  $50,000,  according  to -the  extent 
of  the  capital  employed. 

A  subsequent  Act,  passed  during  the  same 
month,  declares  that  no  person  shall,  without 
a  license  au'&orized  by  law,  act  as  agent  for 
any  foreign  jjisurance  company,  under  a  pen- 
alty of  not  less  than  $50,  nor  exceeding  $500, 
for  each  offense;  and  that  every  person  offer- 
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ing  to  Issue  or  making  any  contract  or  policy 
of  insurance  for  any  company  created  or  in- 
corporated elsewhere  th^jrjn  the  State,  shall 
be  reprarded  as  an  agent  oi  a  foreign  company. 

In  May,  1860,  the  defendant,  a  resident  of 
the  State  of  Virginia,  was  appointed  agent  of 
se%'eral  insurance  companies  incorporated  in 
the  State  of  New  York,  to  car^  on  the  general 
busine^  of  insurance  against  fire;  and  m  pur- 
suance of  the  law  of  Virginia,  he  filed  with  the 
auditor  of  public  accounts  of  the  State  his  au- 
thority  from  the  companies  to  act  as  their 
asent.  He  then  applied  to  the  proper  officer 
01  the  district  for  a  license  as  such  agent  with- 
in the  State,  offering  at  the  time  to  comply 
with  all  the  requirements  of  the  statute  re* 
specting  foreign  insurance  companies,  includ- 
ing a  tender  of  the  license  tax,  excepting  the 
provisions  requiring  a  deposit  of  bonds  with 
the  Treasurer  of  the  State,  and  the  production 
to  the  officer  of  the  Treasurer's  receipt.  With 
these  provisions  neither  he  nor  the  companies 
represented  by  him  complied,  and  on  that 
ground  alone,  the  license  was  refused.  Not- 
withstanding this  refusal,  tne  defendant  un- 
dertook to  act  in  the  State  as  agent  for  the 
New  York  companies  without  any  license,  and 
offered  to  issue  policies  of  insurance  in  their 
behalf,  and  in  one  instance  did  issue  a  policy 
in  their  name  to  a  citizen  of  Virginia.  For 
this  violation  of  the  statute  he  was  indicted 
and  convicted  in  the  Circuit  Court  of  the  City 
of  Petersburg,  and  was  sentenced  to  pay  a  fine 
of  $50.  On  error  to  the  Supreme  Court  of  Ap- 
peals of  the  State,  this  judgment  was  affirmed, 
and  the  ease  is  brought  to  uiis  court  under  the 
25th  section  of  the  Judiciary  Act. 

The  corporators  of  the  several  insurance 
companies  were  at  the  time,  and  still  are,  citi- 
zens of  New  York,  or  of  some  one  of  the  States 
of  the  Union  other  than  Virginia.  And  the 
business  of  insurance  was  then,  and  still  is,  a 
faiwful  business  invii^^nia,  and  might  then 
and  still  may  be  carried  on  by  all  resident 
citizens  of  the  Stat^,  £nd  by  insurance  com- 
panies incorporated  by  the  State,  without  a 
deposit  of  bonds,  or  a  deposit  of  any  kind,  with 
any  officer  of  the  Commonwealth. 

On  the  trial  in  the  court  below,  the  validity 
of  the  discriminating  provisions  of  the  Statute 
of  Virginia  between  her  own  corporations  and 
corporations  of  other  States  was  assailed.  It 
was  contended  that  the  statute  in  this  par- 
ticular was  in  conflict  with  that  clause  of  the 
Constitution  which  declares  that  "The  citizens 
of  eadi  State  shall  be  entitled  to  all  the 
priviligee  and  immunities  of  citizens  in  the 
several  States,"  and  the  clause  which  declares 
that  Congress  shall  have  power  "to  regulate 
commerce  with  foreign  nations  and  among  the 
•everal  States."  The  same  ffrounds  are  urged 
in  this  court  for  the  reversal  of  the  judgment. 

The  answer  which  readily  occurs  to  the  ob- 
jection founded  upon  the  first  clause  consists 
in  the  fact  that  corporations  are  not  citizens 
within  its  meaning.  The  term  "citizens*'  as 
there  used  applies  only  to  natural  persons, 
members  of  the  body  politic,  owing  allegiance 
to  the  State,  not  to  artificial  persons  created 
hj  the  Legislature,  and  possessing  only  the  at- 
tributes which  the  Legislature  has  prescribed. 
It  is  true  that  it  nas  been  held  that  where  con- 
tracts or  rights  of  property  are  to  be  en- ' 
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forced  by  or  against  corporations,  the  courts 
of  'the  United  States  will,  for  the  pur-  [•178 
pose  of  maintaining  jurisdiction,  consider  the 
corporation  as  representing  citizens  of  the 
State  under  the  laws  of  which  it  is  created, 
and  to  this  extent  will  treat  a  corporation  as 
a  citizen  within  the  clause  of  the  Constitution 
extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  dif- 
ferent States.  In  the  early  cases  when  this 
question  of  the  right  of  corporations  to  litigate 
in  the  courts  of  Qie  United  States  was  consid- 
ered, it  was  held  that  the  right  depended  upon 
the  citizenship  of  the  members  of  the  corpora- 
tion, and  its  proper  averment  in  the  pleadings. 
Thus,  in  the  case  of  Hope  Ins.  Co.  v.  Boardman, 
5  Cranch,  57,  where  the  company  was  described 
in  the  declaration  as  "a  company  legally  in- 
I  corporated  by  the  Legislature  of  the  State  of 
Rhode  Island  and  Providence  Plantations,  and 
Established  at  Providence,"  the  judgment  was 
reversed  because  there  was  no  averment  that 
the  members  of  the  corporation  were  citizens  of 
Rhode  Island,  the  court  holding  that  an  aggre- 
gate corporation  as  such  was  not  a  citizen  with- 
in the  meaning  of  the  Constitution. 

In  later  cases  this  ruling  was  modified,  and 
it  was  held  that  the  members  of  a  corporation 
would  be  presumed  to  be  citizens  of  the  State 
in  which  the  corporation  was  created,  and 
where  alone  it  bad  any  legal  existence,  without 
any  special  averment  of  such  citizenship,  the 
averment  of  the  place  of  creation  and  business 
of  the  corporation  being  sufficient;  and  that 
such  presumption  could  not  be  controverted 
for  the  purpose  of  defeating  the  jurisdiction 
of  the  court.  Louisville  R.  R.  Co.  y.  Letson,  2 
How.  497;  Marshall  v.  Bait,  and  O.  R.  R.  Co. 
16  How.  314;  Covington  Drawbridge  Co.  v. 
Shepherd,  20  How.  233,  15  L.  ed.  898;  Ohio  and 
Miss.  R.  R.  Co.  v.  Wheeler,  1  Black,  297,  17 
L.  ed.  133. 

But  in  no  case  which  has  come  under  our 
observation,  either  in  the  state  or  Federal 
Courts,  has  a  corporation  been  considered  a 
citizen  within  the  meaning  of  that  provision  of 
the  Constitution  which  declares  that  the  citi- 
zens of  each  State  shall  be  entitled  to  all  the 
privileges  and  inununities  of  citizens  of  the 
several  States.  In  Bank  of  Augusta  v.  Earle, 
13  Pet.  586,  *the  question  arose  whether  [*x79 
a  bank,  incorporated  by  the  laws  of  Georgia, 
with  a  power,  among  other  things,  to  purchase 
bills  of  exchange,  could  lawfully  exercise  that 
power  in  the  State  of  Alabama;  and  it  was 
contended,  as  in  the  case  at  bar,  that  a  corpo- 
ration, composed  of  citizens  of  other  States, 
was  entitled  to  the  benefit  of  that  provision, 
and  that  the  court  should  look  beyond  the  Act 
of  Incorporation  and  see  who  were  its  mem- 
bers, for  the  purpose  of  affording  them  its  pro- 
tection, if  found  to  be  citizens  of  other  States, 
reference  being  made  to  an  early  decision  upon 
the  right  of  corporations  to  litigate  in  the  Fed- 
eral Ck>urts  in  support  of  the  position.  But  the 
court,  after  expressing  approval  of  the  decision 
referred  to  (Bank  of  U.  S.  v.  Deveaux,  5 
Cranch,  61),  observed  that  the  decision  was 
confined  in  express  terms  to  a  question  of  juris- 
diction ;  that  the  principle  had  never  been  car- 
ried further,  and  that  it  had  never  been  sup- 
posed to  extend  to  contracts  made  by  a  corpora- 
tion,  especially  in  another  sovereignty   fron 
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tbat  of  its  creation;  that  if  the  principle  were 
held  to  embrace  contracts,  and  the  members  of 
a  corporation  were  to  be  regarded  as  individu- 
als carrying  on  business  in  the  corporate  name 
and,  therefore,  entitled  to  the  privileges  of  citi- 
zens, they  must  at  the  same  time  take  upon 
themselves  the  liabilities  of  citizens,  and  be 
bound  by  their  contracts  in  like  manner;  that 
the  result  would  be  to  make  the  corporation  a 
mere  partnership  in  business  with  the  individu- 
al liability  of  eflush  stockholder  for  all  the  debts 
of  the  corporation ;  that  the  clause  of  the  Con- 
stitution could  never  have  intended  to  give  citi- 
zens of  each  State  the  privileges  of  citizens  in 
the  several  States,  and  at  the  same  time  to  ex- 
empt them  from  the  liabilities  attendant  upon 
the  exercise  of  such  privileges  in  those  States; 
that  this  would  be  to  give  the  citizens  of  other 
States  higher  and  greater  privileges  than  are 
enjoyed  by  citizens  of  the  State  itself,  and 
would  deprive  each  State  of  all  control  over  the 
extent  of  corporate  franchises  proper  to  be 
granted  therein.  "It  is  impossible,"  continued 
the  court,  "upon  any  sound  principle,  to  give 
such  a  construction  to  the  article  in  question. 
x8o*]  •Whenever  a  corporation  makes  a  con- 
tract it  is  the  contract  of  the  legal  entity,  the 
artificial  being  created  by  the  charter,  and  not 
the  contract  of  the  individual  members.  The 
only  rights  it  can  claim  are  the  rights  which 
•are  given  to  it  in  that  character,  and  not  th^ 
rights  which  belong  to  its  members  as  citizens 
of  -^  State." 

It  was  undoubtedly  the  object  of  the  clause 
in  question  to  place  the  citizens  of  each  State 
upon  the  same  footing  with  citizens  of  other 
States,  so  far  as  the  advantages  resulting  from 
citizenship  in  those  States  are  concern^.  It 
relieves  them  from  the  disabilities  of  alienage 
in  other  States ;  it  inhibits  discriminating  legis- 
lation against  them  b^  other  States;  it  gives 
them  .the  right  of  free  ingress  into  other  States, 
and  egress  from  them;  it  insures  to  them  in 
other  States  the  same  freedom  possessed  by  the 
•citizens  of  those  States  in  the  acquisition  and 
-enjoyment  of  property  and  in  the  pursuit  of 
happiness;  and  it  secures  to  them  in  other 
States  the  equal  protection  of  their  laws.  It 
has  been  justly  said  that  no  provision  in  the 
Constitution  has  tended  so  strongly  to  consti- 
tute the  citizens  of  the  United  States  one  peo- 
ple as  this.  Lemmon  v.  People,  20  N.  Y.  607. 

Indeed,  without  some  provision  of  the  kind 
removinj:;  from  the  citizens  of  each  State  the 
disabilities  of  alienage  in  the  other  States,  and 
gi%'ing  them  equality  of  privilege  with  citizens 
of  those  States,  the  Republic  would  have  con- 
stituted little  more  than  a  league  of  States;  it 
would  not  have  constituted  the  Union  which 
now  exists. 

But  the  privileges  and  immunities  secured  to 
citizens  of  each  State  in  the  several  States,  by 
the  provision  in  question,  are  those  privileges 
and  immunities  which  are  common  to  the  citi- 
zens in  the  latter  States  under  their  Constitu- 
tion and  laws  by  virtue  of  their  being  citizens. 
Special  privileges  enjoyed  by  citizens  in  their 
own  States  are  not  secured  in  other  States 
by  this  provision.  It  was  not  intended  by  the 
provision  to  give  to  the  laws  of  one  State  any 
operation  in  other  States.  They  can  have  no 
such  operation,  except  by  the  permission,  ex- 
press or  implied,  of  those  States.  The 
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•special  privileges  which  they  confer  [•i8i 
must,  therefore,  be  enjoyed  at  home,  imless  the 
assent  of  other  States  to  their  enjoyment  there- 
in be  given. 

Now,  a  grant  of  corporate  existence  is  a 
grant  of  special  privileges  to  the  corporators, 
enabling  them  to  act  for  certain  designated 
purposes  as  a  single  individual,  and  exempting 
them  (unless  otherwise  specially  provided) 
from  individual  liability.  The  corporation  be- 
ing the  mere  creation  of  local  law,  can  have  no 
le^l  existence  beyond  the  limits  of  the  sove- 
reignty where  created.  As  said  by  this  court 
in  JBank  of  Augusta  v.  Earle,  ''It  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to 
anotner  sovereignty."  The  recognition  of  its 
existence  even  .by  other  States,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  those  States — a 
comily  which  is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of  its 
powers  are  prejudicial  to  their  interests  or  re- 
pugnant to  their  policy.  Having  no  absolute 
right  of  recognition  in  other  States,  but  de- 
pending for  such  recognition  and  the  eniorce- 
ment  of  its  contracts  upon  their  assent,  it  fol- 
lows, as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  conditions 
as  those  States  may  think  proper  to  impose. 
They  may  exclude  the  foreig^  corporation  en- 
tirely; they  may  restrict  its  business  to  par- 
ticular localities,  or  they  may  exact  such  se- 
curity for  the  performance  of  its  contracts  with 
their  citizens  as  in  their  judgment  will  beat 
promote  the  public  interest.  The  whole  mat- 
ter rests  in  their  discretion. 

If,  on  the  ether  hand,  the  provision  of  the 
Constitution  could  be  construed  to  secure  to 
citizens  of  each  State  in  other  States  the  pe- 
culiar privileges  conferred  by  their  laws,  an 
extraterritorial  operation  would  be  given  to 
local  legislation  utterly  destructive  of  the  in- 
dependence and  the  harmony  of  the  States.  At 
the  present  day  corporations  are  multiplied  to 
an  almost  indefinite  extent.  There  is  scarcely 
a  business  pursued  requiring  the  expenditure  of 
large  capital,  or  the  union  of  large  numbers, 
that  is  not  carried  on  by  corporations.  It  is 
not  too  much  to  say  that  the  wealth  and 
•business  of  the  country  are  to  a  great  [•i8a 
extent  controlled  by  them.  And  if,  when  com- 
posed of  citizens  of  one  State,  their  corporate 
powers  and  franchises  could  be  exercised  in 
other  States  without  restriction,  it  is  easy  to 
see  that,  with  the  advantages  thus  possessf'd, 
the  most  important  business  of  those  States 
would  soon  pass  into  their  hands.  The  princi- 
pal business  of  every  State  would,  m  fact,  be 
controlled  by  corporations  created  by  other 
States. 

If  the  right  asserted  of  the  foreign  corpora- 
tion, when  composed  of  citizens  of  one  State, 
to  transact  business  in  other  States  were  even 
restricted  to  such  business  as  corporations  of 
those  States  were  authorized  to  transact,  it 
would  still  follow  that  those  States  would  be 
unable  to  limit  the  number  of  corporationa 
doing  business  therein.  They  could  not  charter 
a  company  for  any  purpose,  however  restricted, 
without  at  once  opening  the  door  to  a  fiood  of 
corporations  from  other  States  to  engage  in  the 
pursuits.  They  could  not  repel  an  intrudii|g 
corporation,  except  on  the  condition  of  refusing 
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ilicorporation  for  a  similar  purpose  of  their 
own  citizens ;  and  yet  it  might  be  of  the  highest 
public  interest  that  the  number  of  corporations 
in  the  State  should  be  limited ;  that  they  should 
be  required  to  give  publicity  to  their  transac- 
tions; to  submit  their  affairs  to  proper  examin- 
ation; to  be  subject  to  forfeiture  of  their  cor- 
porate rights  in  case  of  mismanagement,  and 
that  their  officers  should  be  held  to  a  strict  ac- 
countability for  the  manner  in  which  the  busi- 
ness of  the  corporations  is  managed,  and  be 
liable  to  summary  removal. 

*'It  is  impossible"  to  repeat  the  language  of 
this  court  in  Bk.  of  Auguista  v.  Earle,  13  Pet 
586,  "upon  any  sound  principle,  to  give  such 
a  construction  to  the  article  in  question" — a 
construction  which  would  lead  to  results  like 
these. 

We  proceed  to  the  second  objection  urged  to 
the  validity  of  the  Virginia  Statute,  which  is 
founded  upon  the  commercial  clause  of  the 
Constitution.  It  is  undoubtedly  true,  as  stated 
by  counsel,  that  the  power  conferred  upon  Con- 
gress to  regulate  commerce  includes  as  well 
commerce  carried  on  by  corporations  as  com- 
18$*]  merce  carried  on  by  individuals.  At  *the 
time  of  the  formation  of  the  Constitution  a 
large  part  of  the  commerce  of  the  world  was 
carried  on  by  corporations.  The  East  India 
Company,  the  Hudson's  Bay  Company,  the 
Hamburgh  Company,  the  Levant  Company  and 
the  Virginia  Company  may  be  named  among  the 
many  corporations  then  in  existence  which  ac- 
quired, from  the  extent  of  their  operations, 
celebrity  throughout  the  commercial  world. 
This  state  of  facts  forbids  the  supposition  that 
it  was  intended  in  the  grant  of  power  to  Con- 
gress to  exclude  from  its  control  the  commerce 
of  corporations.  The  language  of  the  grant 
makes  no  reference  to  the  instrumentalities  by 
which  commerce  may  be  carried  on;  it  is  gen- 
eral, and  includes  alike  commerce  by  individ- 
uals, partnerships,  associations  anu  corpora- 
tions. 

There  is,  therefore,  nothing  in  the  fact — that 
the  insurance  companies  of  New  York  are  cor- 
porations— to  impair  the  force  of  the  argument 
of  counsel.  The  defect  of  the  argument  lies  in 
the  character  of  their  business.  Issuing  a  pol- 
icy of  insurance  is  not  a  transaction  of  com- 
merce. The  policies  are  simple  contracts  of 
indemnity  against  loss  by  fire,  entered  into  be- 
tween the  corporations  and  tlie  assured,  for  a 
consideration  paid  by  the  latter.  These  con- 
tracts are  not  articles  of  commerce  in  any 
proper  meaning  of  the  word.  They  are  not 
•ubjects  of  trade  and  barter  offered  in  the 
market  as  something  having  an  existence  and 
value  independent  of  the  parties  to  them.  They 
arc  not  commodities  to  be  shipped  or  for- 
warded from  one  State  to  another,  and  then  put 
up  for  sale.  They  are  like  other  personal  con- 
tncts  between  parties  which  are  completed  by 
their  signature  and  the  transfer  of  the  con- 
sideration. Such  contracts  are  not  inter-state 
transactions,  though  the  parties  may  be  domi- 
ciled in  different  States.  The  policies  do  not 
take  effect — ^are  not  executed  contracts — until 
delivered  by  the  agent  in  Vir^nia.  They  are, 
tben,  local  transactions,  and  are  governed  by 
the  local  law.  They  do  not  constitute  a  part 
of  the  commerce  between  the  States  any  more 
than  a  contract  for  the  purchase  and  sale  of 
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goods  in  Virginia  by  a  citizen  of  New  York, 
whilst  in  Virginia  would  constitute  a  portion  of 
such  commerce. 

♦In  Nathan  v.  La.  8  How.  73,  this  [•184 
court  held  timt  a  law  of  that  State  imposing  a 
tax  on  money  and  exchange  brokers,  who  dealt 
entirely  in  the  purchase  and  sale  of  foreign 
bills  of  exchange  was  not  in  conflict  with  the 
constitutional  power  of  Congress  to  regulate 
commerce.  The  individual  thus  using  his 
money  and  credit,  said  the  court,  "is  not  en- 
gaged in  commerce,  but  in  supplying  an  instru- 
ment of  commerce.  He  is  less  connected  with 
it  than  the  ship-builder,'  without  whose  labor 
foreign  commerce  could  not  be  carried  on." 
And  the  opinion  shows  that,  although  instru- 
ments of  commerce,  they  are  the  subjects  of 
state  regulation  and,  inferentially,  that  they 
may  be  subjects  of  direct  state  taxation. 

"In  determining,"  said  the  court,  "on  the 
nature  and  effect  of  a  contract,  we  look  to  the 
lex  loci  where  it  was  made,  or  where  it  was  to 
be  performed.  And  bills  of  exchange,  foreign 
or  domestic,  constitute,  it  would  seem,  no  ex- 
ception to  this  rule.  Some  of  the  States  have 
adopted  the  law  merchant;  others  have  not. 
The  time  within  which  a  demand  must  be  made 
on  a  bill,  a  protest  entered,  and  notice  given, 
and  the  damages  to  be  recovered,  vary  with 
the  usages  and  legal  enactments  of  the  different 
States.  These  laws,  in  various  forms  and  in 
numerous  cases,  have  been  sanctioned  by  this 
court."  And  again:  "For  the  purposes  of 
revenue,  the  F^eral  Government  has  taxed 
bills  of  exchange,  foreign  and  domestic,  and 
promissory  notes,  whether  issued  by  individuals 
or  banks.  Now,  the  Federal  Government  can 
no  more  regulate  the  commerce  01  a  State 
than  a  State  can  regulate  the  commerce  of  the 
Federal  Government;  and  domestic  bills  or 
promissory  notes  are  as  necessary  to  the  com- 
merce of  a  State  as  foreign  bills  to  the  com- 
merce of  the  Union.  And  if  a  tax  on  an  ex- 
change broker  who  deals  in  foreign  bills  be  a 
regulation  of  foreign  commerce,  or  commerce 
among  the  States,  much  more  would  a  tax  upon 
state  paper,  by  Congress,  be  a  tax  on  the  com- 
merce of  a  State." 

If  foreign  bills  of  exchange  mav  thus  be  the 
subject  of  *state  regulation,  much  more  [*z85 
so  may  contracts  of  insurance  against  loss  by 
fire. 

We  perceive  nothing  in  the  Statute  of  Vir- 
ginia which  conflicts  with  the  Constitution  of 
the  United  States;  and  the  judgment  of  the 
Supreme  Court  of  Appeals  of  that  State  must» 
therefore,  be  affirmed. 

Ordered  accordingly. 


•JACK  THORINGTON,  Appt.,  [U 

v. 

WILLIAM  B.  SMITH  and  John  H.  Hartley. 

(See  &  C.  8  WaU.  1-14.) 

Contract  for  payment  of  confederate  notes,  en- 
forceable—de  facto  government— confederate 
notes  as  a  currency— evidence  to  show  con- 
tract was  to  be  paid  in— effect  of  evidence-^ 
amount  of  recovery. 
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A  contract  for  the  payment  of  Confederate  notes, 
made  durlnc-  the  late  rebellion  between  parties 
residing  within  the  so  called  Confederate  States, 
can  be  enforced  in  the  courts  of  the  United  States. 

De  facto  goyernment  is  when  the  usurping  gov- 
ernment expels  the  regular  authorities  from  their 
customary  seats  and  functions,  and  establishes  it- 
self in  their  place,  and  so  becomes  the  actual  gov- 
ernment of  a  country. 

Under  certain  limitations,  obligations  assumed 
by  it  in  behalf  of  the  country  or  otherwise  will,  in 
general,  be  respected  by  the  government  de  Jure 
when  restored; 

The  rights  and  obligations  of  a  belligerent  were 
conceded  to  the  Confederate  Qovernment  very  soon 
after  the  war  began. 

Confederate  notes  must  be  regarded  as  a  cur- 
rency, imposed  on  the  community  by  irresistible 
force. 

This  currency  must  be  considered  in  courts  of 
law  in  the  same  light  as  if  it  had  been  issued  by  a 
foreign  government,  temporarily  occupying  a  part 
of  the  territory  of  the  United  states. 

Evidence  can  be  received  to  prove  that  a 
promise,  made  in  one  of  the  Insurgent  States,  and 
expressed  to  be  for  the  payment  of  dollars,  wns 
in  fact  made  for  the  pajrment  of  Confederate  notes. 

Such  evidence  does  not  modify  nor  alter  the  con- 
tract. It  simply  explains  an  ambiguity,  which, 
under  the  general  rules  of  evidence,  may  be  re- 
moved by  parol  evidence. 

The  party  entitled  to  be  paid  in  Confederate  dol- 
lars can  recover  their  actual  value  at  the  time  and 
place  of  the  contract,  in  lawful  money  of  the 
United  SUte& 

[No.  112.] 

Argued  Mar.  18  and  Oct.  6,  1868.    Decided  Nov. 

1,  1869. 

APPEAL  frcmi  the  District  Court  of  the  Unit- 
ed SUtes  for  the  Middle  District  of  Ala- 
bama. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  to  enforce  a  vendor's 
lien.  Judgment  having  been  given  for  the  de- 
fendants, the  plaintiff  took  an  appeal  to  this 
court. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs.  W.  P.  Chilton  and  P.  Phillips,  for 
appellant : 

Parol  evidence  of  an  oral  agreement  alleged 
to  have  been  made  at  the  time  of  the  drawing, 
making,  or  indorsing  of  a  bill  or  note,  cannot 
be  permitted  to  vary,  qualify,  contradict,  add 
to  or  subtract  from  the  absolute  terms  of  a 
written  contract. 

2  Pars.  N.  &  B.  501;  Baugh  v.  Ramsey,  4 
T.  B.  Mon.  166;  Pack  v.  Thomas,  13  Sm.  & 
M.  11;  William  v.  Beazley,  3  J.  J.  Marsh.  677; 
Morton  v.  Wells,  1  Tyler,  383;  Roane  v.  Green, 
24  Ark.   212;   Galena  Ins.  Co.  v.  Kupfer,  28 


111.  334;  Mar.  Ins.  Go.  v.  Tincher,  30  IlL  402; 

Morris  v.  Edwards,  1  Ohio,  180;  Smith  v.  Jef- 

frys,  15  Mees.  &  W.  561;  Thompson  t.  SloaOy 

23  Wend.  71. 
The  contract  was  neither  immoral  nor  illegaL 
Hodgson  v.  Temple,  5  Taunt.  181;  Dater  ▼. 

Earl,  3  Gray,  482;  Hohnan  v.  Johnson,  Ck>wp. 

341 ;  Orchard  t.  Hughes,  1  Wall.  75,  17  L.  ed. 

561. 

(No  counsel  appeared  for  appellee.) 

Mr.  Ghief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  for  the  enforcement  of 
a  vendor's  lien. 

It  is  not  denied  that  Smith  and  Hartley  pur- 
chased Thorinffton's  land,  nor  that  they  exe- 
cuted to  him  their  promissory  note  for  part  of 
the  purchase  money,  as  set  forth  in  his  bill; 
nor  that  if  there  were  nothing  more  in  the  case, 
he  would  be  entitled  to  a  decree  for  the  amount 
of  the  note  and  interest,  and  for  the  sale  of  the 
land  to  satisfy  the  debt. 

But  it  is  insisted,  by  way  of  defense,  that  the 
negotiation  for  the  purchase  of  the  land  took 
place,  and  that  the  note  in  controversy,  payable 
one  day  after  date,  was  made  at  Montgomery 
in  the  State  of  Alabama,  where  all  the  parties 
resided,  in  November,  1864,  at  which  time  the 
authority  of  the  United  States  was  excluded 
from  that  portion  of  the  State,  and  the  only 
currency  in  use  consisted  of  Confederate  treas- 
ury notes,  issued  and  put  in  circulation  by  the 
S arsons  exercising  the  ruling  power  of  the 
tates  in  rebellion,  known  as  the  Confederate 
Government. 

It  was  also  insisted  that  the  land  purchased 
was  worth  no  more  than  $3,000  in  lawful 
money;  that  the  contract  price  was  $45,000; 
that  this  price,  by  the  agreement  of  the  parties, 
was  to  be  paid  in  Confederate  notes;  $35,000 
was  actually  paid  in  those  notes;  and  that  the 
note  given  for  the  remaining  $10,000  was  to  be 
discharged  in  the  same  manner;  and  it  is 
claimed,  on  this  state  of  facts,  that  the  vendor 
is  entitled  to  no  relief  in  a  court  of  the  United 
States. 

And  this  claim  was  sustained  in  the  court  be- 
low, and  the  bill  was  dismissed. 

The  questions  before  us  upon  this  appeal  are 
these: 

(1)  Can  a  contract  for  the  payment  of  Con- 
federate notes,  made  during  the  late  rebellion, 
between  parties  residing  within  the  so  called 


NOTB. — Contracts  payable  In  Confederate  notes ; 
tender  of. 

Contracts  made  within  Confederate  States,  dar- 
ing the  war,  stipulating  for  payment  in  Confeder- 
ate notes,  are  valid  if  not  made  In  aid  of  the  war, 
and  payment  In  the  agreed  currency  Is  a  good  dis- 
charge of  the  contracts.  Hanauer  v.  Woodruff,  15 
Wall.  430 ;  Pettis  v.  Campbell,  47  Ga.  596 ;  Rodgers 
V.  Bass,  46  Tex.  505 :  Wllcozen  v.  Reynolds,  46 
Ala.  520:  Hale  v.  Wilkinson.  21  Gratt  75:  Cole- 
man V.  Wlngfleld,  4  Helsk.  133 :  nond  v.  Perkins,  4 
Heisk.  364;  Ritchie  v.  Sweet,  32  Tex.  333,  5  Am. 
Rep.  245;  Berry  v.  Bellows,  .30  Ark.  198;  Mer- 
cer V.  Wiggins,  74  N.  C.  48 ;  McPherson  v.  Lynah, 
14  Ritch.  Eq.  121. 

Tender  of  Confederate  money  of  no  avail  in  pay- 
ment, though  snch  money  was  the  circulating  cur- 
rency in  the  community  at  the  time.  Graves  v. 
Hardesty,  19  La.  Ann.  186;  Parker  v.  Broas,  20 
La.  Ann.  167. 

It  was  held  in  North  Carolina  that  a  tender,  in 
1863,  of  Confederate  money  at  its  nominal  value  in 
payment  of  a  note  due  in  1857,  was  not  s  legal  ten- 
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der  for  any  purpose.  Love  v.  Johnston,  72  N.  C 
415;  Tate  v.   Smith.  70  N.  Car.  685. 

Held  In  Alabama  that  "dollars"  is  prima  fe'*le 
to  be  construed  lawful  money  of  the  u.  S.  Wil- 
coxen  V.  Reynolds.  46  Ala.  929 ;  Tannton  v.  Mc> 
Innlsh,  46  Ala.  619 ;  but  see  Meseix  v.  McQraw,  44 
Miss.  100. 

Contracts  made  during  the  war  in  one  of  the 
Confederate  States  payable  in  confederate  car- 
rency,  not  designed  in  their  origin  to  aid  that  gor- 
ernment  are  not.  because  thus  payable,  invalid  be- 
tween the  parties.  Wilmington,  &c,  u.  B.  Co.  ▼. 
King,  91  U.  S.  596. 

Receipt  by  agent  of  a  London  Ins.  Co.  of  Con- 
federate money  in  payment  of  premiums,  held  m 
good  payment  and  binding  upon  the  company. 
Robinson  v.  International  Life  Ass.  Co.  42  N.  x. 
54,    1  Am.   Rep.   490. 

After  the  commencement  of  the  war,  debtors  In 
the  Confederate  States  had  no  right  to  pay  the 
agents  or  trustees  of  their  creditors  in  the  united 
States  debts  due  these  last  in  any  other  currency 
than  legal  currency  of  the  U.  S.  Frets  v.  Stover. 
22  Wall.  198 ;  Taylor  v.  Thomas,  22  Wall.  479. 
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Confederate  States,  be  enforced  at  all  in  the 
«)urts  of  the  United  States? 

(2)  Can  evidence  be  received  to  prove  that  a 
promise  expressed  to  be  for  the  payment  of  dol- 
7*]  lars  was,  in  fact,  made  *for  the  payment 
of  any  other  than  lawful  dollars  of  the  United 
Stotesf 

(3)  Does  the  evidence  in  the  record  establish 
the  fact  that  the  note  for  $10,000  was  to  be 
paid,  by  agreement  of  the  parties,  in  Confeder- 
ate notes  T 

The  first  question  is  by  no  means  free  from 
difficulty.  It  cannot  be  questioned  that  the 
Confederate  notes  were  issued  in  furtherance 
of  an  unlawful  attempt  to  overthrow  the  Qov- 
emment  of  the  United  States,  by  insurrection- 
try  force.  Nor  is  it  a  doubtful  principle  of  law 
that  no  contracts  made  in  aid  of  such  an  at- 
tempt can  be  enforced  through  the  c6urts  of 
the  country  whose  government  is  thus  assailed. 
But,  was  the  contract  of  the  parties  to  this 
rait  a  contract  of  that  character?  Can  it  be 
fairly  described  as  a  contract  in  aid  of  the  re- 
bellion ? 

In  examining  this  question  the  state  of  that 
part  of  the  country  in  which  it  was  made  must 
be  considered.  It  is  familiar  history,  that  early 
in  1861  the  authorities  of  seven  States,  sup- 
ported, as  was  alleged,  by  popular  majorities, 
combined  for  the  overthrow  of  the  National 
Union,  and  for  the  establishment,  within  its 
boundariea,  of  a  separate  and  independent  con- 
Inleration.  A  governmental  organization,  rep- 
lesenting  these  States,  was  established  at  Mont- 
gomery in  Alabama,  first  under  a  provisional 
constitution,  and  afterwards  under  a  constitu- 
tion intended  to  be  permanent.  In  the  course 
of  a  few  months,  four  other  States  acceded  to 
this  confederation,  and  the  seat  of  the  central 
anthoritj  was  transferred  to  Richmond,  in  Vir- 
ginia. It  was,  by  the  central  authority  thus 
organized,  and  under  its  direction,  that  civil 
var  was  carried  on  upon  a  vast  scale  against 
the  Government  of  the  United  States  for  more 
than  four  years.  Its  power  was  recognized  as 
fnpreme  in  nearly  the  whole  of  the  territory  of 
the  States  confederated  in  insurrection.  It  was 
the  actual  government  of  all  the  insurgent 
States,  except  those  portions  of  them  protend 
from  its  control  by  the  presence  of  the  armed 
forces  of  the  National  Government. 

What  was  the  precise  character  of  this  gov- 
ernment in  contemplation  of  law? 
«•]  ♦It  is  difficult  to  define  it  with  exactness. 
Any  definition  that  may  be  given  may  no*  im- 
probably be  found  to  require  limitation  and 
qualification.  But  the  general  principles  of  law 
relating  to  de  facto  Bovemment  will,  we  think, 
conduct  us  to  a  conclusion  sufficientlv  accurate. 

There  are  several  degrees  of  what  is  called  de 
facto  government. 

Such  a  government,  in  its  highest  degree,  as- 
sumes a  character  very  closely  resembling  that 
of  a  lawful  ^vemment.  This  is  when  the 
usurping  government  expels  the  regular  au- 
thorities from  their  customary  seats  and  func- 
tions, and  establishes  itself  in  their  place,  and 
80  becomes  ^e  actual  government  of  a  country. 
The  distinguishing  characteristic  of  such  a  ^v- 
emment  is,  that  adherents  to  it  in  war  against 
the  government  de  jure  do  not  incur  the  penal- 
ties of  treason;  and  under  certain  limitations,' 
obligations  assumed  by  it  in  behalf  of  the  ooun- 
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try,  or  otherwise,  will,  In  general,  be  respected 
by  the  government  de  jure  when  restored. 

Examples  of  this  description  of  government 
de  facto  are  foimd  in  English  history.  The 
Statute  11  Henry  VII.  ch.  1,  British  SUt.  at  L. 
82,  relieves  from  penalties  for  treason  all  ar- 
sons who,  in  defense  of  the  Kinff,  for  the  time 
being,  waee  war  a^inst  those  who  endeavor  to 
subvert  his  authority  bv  force  of  arms,  though 
warranted  in  so  doing  by  the  lawful  monarcn. 
4  BL  Com.  77. 

But  this  is  where  the  usurper  obtains  actual 
possession  of  the  royal  authority  of  the  king- 
dom; not  when  he  has  succeeded  only  in  estab* 
lishing  his  power  over  particular  localities.  Be- 
ing in  possession,  allegiance  is  due  to  him  as 
King  de  facto. 

Another  example  may  be  found  in  the  Govern- 
ment of  England  under  the  Commonwealth, 
first  by  Parliament,  and  afterwards  by  Crom- 
well as  Protector.  It  was  not,  in  the  contem- 
plation of  law,  a  government  de  jure,  but  it  was 
a  government  de  facto  in  the  most  absolute 
sense.  It  incurred  obligations  and  made  con- 
quests which  remained  the  obligations  and  con- 
quests of  England  after  the  Restoration. 
*The  better  opinion  doubtless  is,  that  [*9 
acts  done  in  obedience  to  this  government  could 
not  be  justly  regarded  as  treasonable,  though 
in  hostility  to  the  Kin^  de  jure.  Such  a& 
were  protected  from  criminal  prosecution  by  the 
spirit,  if  not  by  the  letter,  of  the  Statute  of 
Henry  VII.  It  was  held  otherwise  by  the 
judges  by  whom  Sir  Henry  Vane  was  tried  for 
treason  (0  St.  Tr.  119),  in  the  year  following 
the  Restoration.  But  such  a  judgment,  in  such 
a  time,  has  little  authority. 

It  is  very  certain  that  the  Confederate  Gov- 
ernment was  never  acknowledged  by  the  United 
States  as  a  de  facto  government  in  this  sense. 
Nor  was  it  acknowledged  as  such  bv  other  pow- 
ers. No  treaty  was  made  by  it  with  any  civi- 
lized State.  No  obligations  of  a  national  char- 
acter were  created  by  it,  binding  after  its  disso- 
lution, on  the  States  which  it  represented,  or 
on  the  National  Government.  From  a  very 
early  period  of  the  Civil  War  to  its  close,  it 
was  regarded  as  simply  the  military  representa- 
tive of  the  insurrection  against  the  authority 
of  the  United  States. 

But  there  is  another  description  of  govern- 
ment, called  also  by  publicists  a  government  de 
facto,  but  which  might,  perhaps,  be  more  aptly 
denominated  a  government  of  paramoimt  force. 
Its  distinguishing  characteristics  are  (1),  that 
its  existence  is  maintained  by  active  military 
power  within  the  Territories,  and  against  the 
rightful  authority  of  an  established  and  lawful 
government;  and  (2),  that  while  it  exists,  it 
must  necessarily  be  obeyed  in  civil  matters  by 
private  citizens  who,  by  acts  of  obedience,  ren- 
dered in  submission  to  such  force,  do  not  become 
responsible,  as  wrong-doers,  for  those  acts, 
though  not  warranted  by  the  laws  of  the  right- 
ful government.  Actual  governments  of  this 
sort  are  established  over  districts  differing 
greatly  in  extent  and  conditions.  They  are 
usually  administered  directly  by  military  au- 
thority, but  they  may  be  administered,  also,  by 
civil  authority,  supported  more  or  less  directly 
by  military  force. 

One  example  of  this  sort  of  government  is 
found  in  the  case  of  Castine,  in  Maine,  reduced 
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lo*]  to  British  possession  during  *the  war  of 
1812.  From  the  1st  of  September,  1814,  to  the 
ratification  of  the  Treaty  of  Peace  in  1815,  ac- 
cording to  the  judgment  of  this  court  in  U.  S. 
T.  Rice,  4  Wheat.  253,  "The  British  Government 
exercised  all  civil  and  military  authority  over 
the  place."  "The  authority  of  the  United 
Stat^  over  the  territory  was  suspended,  and 
the  laws  of  the  United  States  could  no  longer 
be  rightfully  enforced  there,  or  be  obligatory 
upon  the  inhabitants  who  remained  and  sub- 
mitted to  the  conqueror.  By  the  surrender,  the 
inhabitants  passed  \mder  a  temporary  al- 
legiance to  the  British  Government,  and  were 
bound  by  such  laws,  and  such  only,  as  it  chose 
to  recognize  and  impose."  It  is  not  to  be  in- 
ferred from  this  thjEit  the  obligations  of  the 
people  of  Castine  as  citizens  of  the  United 
States  were  abrogated.  They  were  suspended 
merely  by  the  presence,  and  only  during  the 
presence,  of  the  paramount  force.  A  like  ex- 
ample is  found  in  the  case  of  Tampioo,  occu- 
pied during  the  war  with  Mexico  by  the  troops 
of  the  United  States.  It  was  determined  by 
this  court,  in  Fleming  v.  Page,  9  How.  014, 
that,  although  Tampico  did  not  become  a  port 
of  the  United  States  in  consequence  of  that  oc- 
cupation, still,  having  come,  together  with  the 
whole  State  of  Tamaulipas,  of  which  it  was 
part,  into  the  exclusive  possession  of  the  na- 
tional forces,  it  must  be  regarded  and  respected 
by  other  nations  as  the  territory  of  the  United 
States.  These  were  cases  of  temporary  posses- 
sion of  territory  by  lawful  and  regular  j;ovem- 
ments  at  war  with  the  country  of  which  the 
territory  so  possessed  was  part. 

The  central  government  established  for  the 
insurgent  Stat^  differed  from  the  temporary 
governments  at  Castine  and  Tampico  in  the  cir- 
cumstance that  its  authority  did  not  originate 
in  lawful  acts  of  regular  war,  but  it  was  not, 
on  that  account,  less  actual  or  less  supreme. 
And  we  think  that  it  must  be  classed  among 
the  governments  of  which  these  are  examples. 
It  is  to  be  observed  that  the  rights  and  obliga- 
tions of  a  belligerent  were  conceded  to  it,  in  its 
military  character,  very  soon  after  the  war  be- 
XI*]  gan,  from  motives  *of  humanity  and  ex- 
pediency by  the  United  States.  The  whole  ter- 
ritory controlled  by  it  was  thereafter  held  to 
be  enemies'  territory,  and  the  inhabitants  of 
,  that  territory  were  held,  in  most  respects,  for 
enemies.  To  the  extent,  then,  of  actual  su- 
premacy, however  unlawfully  gained,  in  all 
matters  of  government  within  its  military  lines, 
the  power  of  the  insurgent  government  cannot 
be  questioned.  That  supremacy  did  not  justify 
acts  of  hostility  to  the  United  States.  How 
far  it  should  excuse  them  must  be  left  to  the 
lawful  government  upon  the  re-establishment  of 
its  authority.  But'  it  made  obedience  to  its 
authority,  in  civil  and  local  matters,  not  only 
a  necessity  but  a  duty.  Without  such  obedi- 
ence, civil  order  was  impossible. 

It  was  by  this  government  exercising  its 
power  throughout  an  immense  territory,  that 
the  Confederate  notes  were  issued  early  in  the 
war,  and  these  notes  in  a  short  time  became 
almost  exclusively  the  currency  of  the  insur- 
gent States.  As  contracts  in  themselves,  ex- 
cept in  the  contingrency  of  successful  revolution, 
these  notes  were  nullities:  for,  except  in  that 
event,  there  could  be  no  payer.  They  bore,  in- 
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deed,  this  character  upon  their  face,  for  they 
were  made  payable  only  "after  the  ratification 
of  a  treaty  of  peace  between  the  Confederate 
States  and  the  United  States  of  America." 
While  the  war  lasted,  however,  they  had  a  cer- 
tain contingent  value,  and  were  used  as  money 
in  nearly  all  the  business  transactions  of  many 
millions  of  people.  They  must  be  regarded, 
therefore,  as  a  currency,  imposed  on  the  com- 
munity by  irresistible  force. 

It  seems  to  follow  as  a  necessary  consequence 
from  this  actual  supremacy  of  the  insurgent 
government,  as  a  belligerent,  within  the  terri- 
tory where  it  circulated,  and  from  the  necessity 
of  civil  obedience  on  the  part  of  all  who  re- 
mained in  it,  that  this  currency  must  be  con- 
sidered in  courts  of  law  in  the  same  light  as  if 
it  had  been  issued  by  a  foreign  government, 
temporarily  occupying  a  part  of  the  territory 
of  the  United  States.  Contracts  stipulating  for 
payments  in  this  currency,  cannot  be  regarded 
for  that  reason  only,  as  made  in  aid  of  the  for- 
eign invasion  in  the  one  case,  or  of  the 
^domestic  insurrection  in  the  other.  [*ia 
They  have  no  necessary  relations  to  the  hostile 
government,  whether  invading  or  insurgent. 
They  are  transactions  in  the  ordinary  course  of 
civil  society,  and,  though  they  may  indirectly 
and  remotely  promote  the  ends  of  the  unlaw- 
ful government,  are  without  blame,  except  when 
proved  to  have  been  entered  into  with  actual 
intent  to  further  invasion  or  insurrection. 
We  cannot  doubt  that  such  contracts  should  be 
enforced  in  the  courts  of  the  United  States, 
after  the  restoration  of  peace  to  the  extent  of 
their  just  obligation.  The  first  question,  there- 
fore, must  receive  an  affirmative  answer. 

The  second  question,  whether  evidence  can 
be  received  to  prove  that  a  promise,  made  in 
one  of  the  insurgent  States,  and  expressed  to  be 
for  the  payment  of  dollars,  without  qualifying 
words,  was  in  fact  made  for  the  payment  of 
any  other  than  lawful  dollars  of  the  United 
States,  is  next  to  be  considered. 

It  is  quite  clear  that  a  contract  to  pay  dol- 
lars, made  between  citizens  of  any  State  of  the 
Union,  while  maintaining  its  constitutional 
relations  with  the  National  Government,  is  a 
contract  to  pay  lawful  money  of  the  Unit<*d 
States,  and  cannot  be  modified  or  explained  by 
parol  evidence.  But  it  is  equally  clear,  if  in 
any  other  country,  coins  or  notes  denominated 
dollars  should  be  authorized  of  different  value 
from  the  coins  or  notes  which  are  current  here 
under  that  name,  that  in  a  suit  upon  a  contract 
to  pay  dollars,  made  in  that  country,  evidence 
would  be  admitted  to  prove  what  kind  of  dol- 
lars were  intended,  and  if  it  should  turn  out 
that  foreign  dollars  were  meant,  to  prove  their 
equivalent  value  in  lawful  money  of  the  United 
States.  Such  evidence  does  not  modify  or 
alter  the  contract.  It  simply  explains  an  am- 
biguity, which,  under  the  general  rules  of  evi- 
dence, may  be  removed  by  parol  evidence. 

We  have  already  seen  that  the  people  of  the 
insurgent  States,  under  the  Confederate  Govern- 
ment were,  in  legal  contemplation,  substan- 
tially in  the  same  condition  as  inhabitants  of 
districts  of  a  country  occupied  and  controlled 
by  an  'invading  belligerent.  The  rules  ['xs 
which  would  apply  in  the  former  case  would 
apply  in  the  latter;  and,  as  in  the  former  case, 
the  people  must  be  regarded  as  subjects  of  a 
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foreign  power,  and  contracts  among  them  be 
interpreted  and  enforced  with  reference  to  the 
conditions  imposed  by  the  conqueror,  so  in  the 
Utter  case,  the  inhabitants  must  be  regarded 
as  under  the  authority  of  the  insurgent  bel- 
ligerent power  actually  established  as  the  gov- 
ernment of  the  country,  and  contracts  i^tde 
with  them  must  be  interpreted  and  enXorced 
with  reference  to  the  condition  of  things  cre- 
ated by  the  acts  of  the  governing  power. 

It  is  said,  indeed,  that  under  the  insurgent 
government    the    word    dollar    had    the    same 
meaning    as    under    the    Government    of    the 
United  States;  that  the  Confederate  notes  were 
never  made  a  legal  tender,  and,  therefore,  that 
no  evidence  can  be  received  to  show  any  other 
meaning  of  the  word  when  used  in  a  contract. 
But,  it  must  be  remembered  that  the  whole 
eondition  of  things  in  the  insurgent  States  was 
matter  of  fact  rather  than  matter  of  law  and, 
as  matter  of  fact,  these  notes,  payable  at  a 
future  and  contingent  day,  which  has  not  ar- 
rived and  can  never  arrive,  were  forced  into 
circulation  as  dollars,  if  not  directly  by  the 
leffislation,  yet  indirectly  and  quite  as  ^ectu- 
aUy  by  the  acts  of  the  insurgent  government. 
Considered  in  themselves,  and  in  the  light  of 
lobsequent   events,   these   notes   had   no   real 
▼alue,  but  they  were  made  current  as  dollars 
by   irresistible    force.      They    were    the    only 
measure  of  value  which  the  people  had,  and 
their  use  was  a  matter  of  almost  absolute  neces- 
sity.  And  this  use  gave  them  a  sort  of  value, 
in^gnificant  and  precarious  enoup^h  it  is  true, 
but  always  having  a  sufliciently  definite  relation 
to  gold  and  silver,  the  universal  measures  of 
ralue,  so  that  it  was  always  easy  to  ascertain 
how  much  gold  and  silver  was  the  real  equiva- 
lent of  a  sum  expressed  in  this  currency.    In  the 
light  of  these  facts  it  seems  hardly  less  than 
al&urd   to  say  that  these  dollars  must  be  re- 
garded as  identical  in  kind  and  value  with  the 
dollars    which    constitute    the   money    of    the 
United  States.    We  cannot  shut  our  eyes  to  the 
14*]  fact  that  they  were  essentially  ^different 
in  both  respects;  and  it  seems  to  us  that  no 
role  of  evidence  properly  understood  requires 
ns  to  refuse,  under  the  circumstances,  to  admit 
proof  of  the  sense  in  which  the  word  dollar 
IS  used  in  the  contract  before  us.    Our  answer 
to  the  second  question  is,  therefore,  also  in  the 
affirmative.     We  are  clearly  of  opinion  that 
such  evidence  must  be  received  in  respect  to 
such  contracts,  in  order  that  justice  may  be 
done  between  the  parties,  and  that  the  party 
entitled  to  be  paid  in  these  Confederate  dollars 
can  recover  their  actual  value  at  the  time  and 
place  of  the  contract,  in  lawful  money  of  the 
United  States. 

We  do  not  think  it  necessary  to  go  into  a  de- 
tailed examination  of  the  evidence  in  the 
record  in  order  to  vindicate  our  answer  to  the 
third  question.  It  is  enough  to  say  that  it  has 
left  no  doubt  in  our  minds  that  the  note  for 
110,000,  to  enforce  payment  of  which  suit  was 
brought  in  the  circuit  court,  was  to  be  paid,  by 
agreement  of  the  parties,  in  Confederate  notes. 
It  follows  that  the  decree  of  the  Circuit 
Court  must  be  reversed  and  the  cause  remanded, 
for  further  hearing  and  decree,  in  conformity 
with  this  opinion. 
8  Waix* 


LECIL  W.  DEAN,  Appt, 

V. 

ROBERT  D.  HARVEY,  Administrator  of  W.  H. 
Younell,  Deceased. 

(See  B.  C.  8  Wall.  14,  15,  note.) 

Bill  to  set  aside  deed  for  fraud — insufficient 
allegations— Confederate  notes. 

A  bill  to  set  aside  a  deed  of  land  for  fraud  and 
inadeqnate  consideration,  which  sets  ap  a  Hen  in 
favor  of  the  vendor  of  the  complainant,  bnt  In 
which  snch  vendor  Is  not  made  a  party,  nor  Is 
there  any  allegation  of  notice  to  the  grantor  of 
complainant  of  the  alleged  lien  for  purchase 
money,  shows  no  ground  for  relief. 

Allegations  of  fraud,  founded  wholly  upon  the 
circumstance  that  the  land  was  sold  for  Con- 
federate notes,  without  any  averment  that  the 
complainant  was  Induced  to  take  these  notes  by 
fraudulent  mlBrepresentatlons,  affords  no  ground 
of  relief  in  equity. 

[No.  171.] 
Ai^ed  Oct  21,  1869.         Decided  Nov.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Georgia. 

The  bill  in  this  case  was  filed  in  the  court 
below,  for  the  cancellation  of  a  deed. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  James  Hughes,  for  appellant. 

Messrs.  J.  B.  Baldwin  and  Louis  Janin,  for 
appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  set  aside  a  deed  of  land  for 
fraud  and  inadequate  consideration.  It  sets  up 
a  lien  in  favor  of  the  vendor  of  the  complahi- 
ant.  A  demurrer  was  interposed  in  the  court 
below  and  was  sustained,  and  the  bill  was  dis- 
missed. 

The  vendor,  whose  lien  is  set  up,  is  not  made 
a  party,  nor  is  there  any  allegation  of  notice  to 
the  grantor  of  complainant,  of  the  alleged  lien 
for  purchase  money.  No  ground  of  relief, 
therefore,  is  shown  by  the  allegations  of  the 
bill  as  to  this  lien. 

The  alle^tions  of  fraud  are  founded  wholly 
upon  the  circiunstances  that  the  land  was  sold 
for  Confederate  notes,  without  any  averment 
that  the  complainant  was  induced  to  take 
these  notes  by  fraudulent  misrepresentations 
of  the  decedent. 

Upon  the  principles  of  the  decision  just  read 
in  the  case  of  Thorington  v.  Smith  (ante,  361) 
this  circumstance,  in  the  absence  of  such  aver- 
ment, affords  no  gro\md  for  the  interposition 
of  a  court  of  equi^. 

The  decision  of  the  Circuit  Court  must, 
therefore,  be  affirmed. 


THE  TUG  JAS.  E.  EAGLE,  Michael  B.  Kean, 
Claimant  and  Appt., 

V. 

WILLIAM  T.   ERASER,   Owner  of  the  Brig 

General  Worth. 

(See  S.  C.  **The  Eagle,"  8  Wall.  16-26) 

Nora. — To  what  places  the  jurisdiction  of  ad- 
miralty Is  confined — see  note  to  Allen  v.  Newberry, 
16  L.  ed.  U.  8.  110. 

Admiral^  Jurisdiction  of  torts — see  note,  62  C 
C.  A  270. 
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SuPBEME  Court  of  the  United  States. 
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Admiralty    jurisdiction— collision — exception — 

Law  of  1845. 

District  Courts,  under  the  Judiciary  Act  of  1789, 
can  talce  cognisance  of  all  cIyII  causes  of  admiralty 
jurisdiction  upon  the  lakes  and  waters  connecting 
them,  the  same  as  upon  the  high  seas,  bays  and 
rivers  navigable  from  the  seas. 

The  circumstance  that  a  portion  of  them  He 
within  the  limits  of  another  sovereianty,  consti- 
tutes no  objection  to  the  exercise  of  this  power. 

Cases  of  collision  should  be  tried,  according  to 
the  practice  and  principles  of  the  courts  of  ad- 
miralty in  this  country,  wholly  Irrespective  of  any 
local  law. 

Kxception  not  taken  in  the  trial  below  Is  un- 
tenable. 

The  Enabling  Act  of  1845  is  obsolete  and  of  no 
effect,  with  the  exception  of  the  clause  which  gives 
to  either  party  the  right  of  trial  by  Jury. 

The  general  Jurisdiction  in  admiralty  exists 
without  regard  to  It. 

[No.    152.] 
Submitted  Apr.  8  and  Oct.  14,  1869.     Decided 

Nov.  1,   1869. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Michigan. 

The  libel  in  this  case  was  filed  by  the  appel- 
lee in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan,  to  en- 
force an  alleged  lien  on  the  tug  Jas.  £.  Eagle, 
for  damages  sustained  in  a  certain  collision. 

A  decree  was  entered  in  favor  of  the  claim- 
ant, and  thereupon  the  defendant  took  an  ap- 
peal to  the  court  below,  which  confirmed  the 
said  decree.  Whereupon  the  said  defendant 
took  a  further  appeal  to  this  court. 

A  full  statement  of  the  case  appears  in  the 
opinion   of   the   court. 

Mr.  John  S.  Newberry,  for  appellant: 

On  the  argument  below,  counsel  insisted  that 
this  action  was  on  a  contract. 

We  insist  that  the  action  was  for  a  tort. 

In  Ware,  427,  it  is  held  that  a  case  of  tort 
and  contract  cannot  be  joined. 

If  they  cannot  be  joined  a  fortiori,  an  action 
cannot  be  changed — I  will  not  say  amended — 
from  one  to  the  other. 

Houseman  v.  Cargo,  etc.,  16  Pet.  40;  3  Conk. 
Adm.  264. 

A  lien  is  the  creature  of  law. 

Harmer  ▼.  Bell,  22  Eng.  L.  &  E.  62,  cited  in 
16  Law  Rep.  655,  Feb.  1853;  The  Young  Amer-. 
ica,  2  Curt.  404 ;  Vanderwater  v.  Miles,  19  How. 
91,  15  L.  ed.  557;  The  Gen.  Smith,  4  Wheat.  438. 

The  law  in  force  in  Canada,  where  this  dam- 
age was  done,  where  this  alleged  cause  of  ac- 
tion arose,  gives  no  lien  or  any  action  against 
the  wrong-doing  vessel,  or  any'  right  or  lien  in 
rem. 

The  laws  of  the  United  States  can  have  no 
extraterritorial  operation. 

De  Lovio  v.  Boit,  2  Gall.  398;  The  Ohio  v. 
Stunt,  10  Ohio  St.  582;  Young  Mechanic,  2 
Curt.  410. 

The  rights  of  the  parties  in  all  cases,  espe- 
cially in  actions  for  a  tort,  must  depend  upon 
the  law  of  the  place  where  the  alleged  rights 
accrued. 

Story,  Confl.  L.  S  322,  n.  b;  Whiston  v. 
Stodder,  8  Mart.  95;  The  Ohio  v.  Stunt,  supra; 
People  V.  Tyler,  7  Mich.  161. 

Neither  the  brig,  Gen.  Worth,  nor  the  tug. 
Eagle,  nor  barge,  •*'.  Moore,  has  the  proper 
characteristics  to  bring  it  within  the  Act  of 
1845,  nor  to  give  the  Admiralty  Court  jurisdic- 
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tion  in  regard  to  matters  of  contract  occurring 
on  it. 

1.  It  must  be  of  "twenty  tons  burden  and 
upward." 

2.  "Enrolled  and  licensed  for  the  coasting 
trade." 

3.  "At  the  time  (!.  e.,  the  time  the  cause  of 
action  arose)  employed  in  the  business  of  com- 
merce and  navigation  between  ports  and  pkces 
in  different  States  and  Territories  upon  the 
lakes,"  etc. 

It  has  been  held  by  this  court,  that  the  Act 
limits  the  jurisdiction  to  vessels  having  these 
three  characteristics. 

The  Genesee  Chief  v.  Fitzhugh,  12  How.  458; 
Allen  V.  Newberry,  21  How.  245,  16  L.  ed.  HI; 
Maguire  v.  Card,  21  How.  248,  16  L.  ed.  118; 
The  Hine  v.  Trevor,  4  Wall.  555,  18  L.  ed.  451. 

There  is  no  lien  in  admiralty  against  the  ves- 
sel towed  in  favor  of  the  towing  vessel.  Neither 
is  their  any  lien  in  favor  of  the  vessel  towed, 
for  damages  suffered  for  negligent  towing. 

It  will  be  noticed  that  the  rules  of  the 
Supreme  Court  in  admiralty  provide  for  no 
such  cases. 

If  the  question  of  towage  and  reciprocal  lien 
growing  out  of  towing  wore  settled  when  those 
rules  were  adopted,  it  would  not  have  escaped 
the  research  of  Judge  Story,  who  is  supposed 
to  have  drafted  the  rules. 

Tow-boats  are  not  common  carriers.  See  1 
Pars.  Mar.  L.  176,  n.,  where  the  cases  are  col- 
lected. 

4.  Towing,  as  a  salvage  or  quasi  salvage  serv- 
ice, may  be  sustained  and  the  lien  given  for 
salvage,  but  not  otherwise.  See  The  H.  B« 
Foster,  Abb.  Adm.  222. 

But  the  case  at  bar  is  not  such  a  case. 

Until  authority  is  shown  holding  the  lien  to 
exist,  I  simply  refer  to  the  case  of  The  Gen. 
Smith,  4  Wheat.  438,  where  it  is  held  that  on 
a  proceeding  in  rem  to  enforce  a  specific  lien, 
it  is  incumbent  on  the  party  to  establish  the 
lien  in  the  first  instance.  The  H.  B.  Foster, 
Abb.  Adm.  222. 

In  this  case  numerous  cases  of  salvage  by 
tow  boats,  or  towing  in  the  nature  of  salvage, 
are  referred  to.  But  in  every  one  of  them, 
where  the  lien  was  sustained,  it  was  a  case 
against  a  vessel  in  distress. 

The  barge  F.  Moore  had  no  lookout,  master 
nor  other  officer  on  deck  attending  to  the  navi- 
gation of  the  barge,  and  the  whole  damage  was 
caused  solely  by  that  negligence. 

The  following  cases  nave  lieen  decided  in 
this  court,  holding  vessels  of  all  classes  to 
blame  for  not  having  a  lookout:  St.  John  v. 
Paine,  10  How.  685;  The  Genesee  Chief,  12 
How.  463;  The  NewTork  v.  Rae.  18  How.  225, 
15  L.  ed.  361;  Chamberlain  v.  Ward,  21  How. 
570,  16  L.  ed.  219;  N.  Y.  &  B.  Tr.  Co.  22  How. 
470,  16  L.  ed.  398;  28  How.  291,  16  L.  ed.  562; 
Whittridge  v.  Dill,  23  How.  448,  16  L.  ed.  581. 

Messrs.  William  A.  Moore  and  Geo.  B.  Hib- 
bard,  for  appellee: 

1.  Admiralty  Courts  are  courts  of  the  Law  of 
Nations,  and  a  large  part  of  their  power,  and 
in  some  cases  their  entire  power  is  derivable 
from  such  law. 

The  Huntress,  Davies,  100;  Thompson  v.  The 
Catharina,  1  Pet.  Adm.  Dec.  104;  The  Neptune, 
3  Hagg.  129,  140. 

2.  As    such    courts,    they    have    jurisdiction 
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generally  in  all  cases  of  maritime  colliBion,  for 
such  cases  are  cases  juris  gentium. 

The  Johann  Frederich,  1  W.  Rob.  35;  The 
Jupiter,  1  Ben.  636;  The  Ticonderoga,  Swab. 
215,  217;  The  Two  Friends,  1  C.  Rob.  271;  The 
Jerusalem,  2  Gall.  191;  The  Volant,  1  W.  Rob. 
383;  The  Grief swald.  Swab.  430. 

The  District  Courts  of  the  United  States  are 
Courts  of  Admiralty,  each  with  the  same  juris- 
diction,  and* all  have  all  "admiralty  and  mari- 
time jurisdiction."    Const.  U.  S.  art.  III.  f  2. 

The  Act  of  1789  gives  to  all  the  District 
Courts  of  the  United  States  ''exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction."  1  Stat,  at  L.  70;  Glass 
V.  The  Betsey,  3  Dall.  16. 

The  navigation  of  these  waters  is  not  inland. 
They,  therefore,  are  not  inland  waters.  They 
are,  consequently,  in  every  legal  aspect,  seas. 

Moore  v.  The  A.  T.  Co.  24  How.  1,  16  L.  ed. 
674. 

The  courts  will  take  judicial  notice  of  the 
geographical  situation  of  these  waters,  that 
they  are  navigable  from  the  ocean  by  vessels  of 
large  size. 

The  Appollon,  9  Wheat.  362;  N.  J.  Nav.  Co. 
V.  Merch.  Bk.  6  How.  344;  Waring  v.  Clarke, 
5  How.  441;  The  Genesee  Chief,  12  How.  443; 
U.  S.  V.  Grush,  5  Mas.  290;  De  Port  Maris, 
Ch.  4. 

They  are  without  the  bounds  of  any  county; 
and  within  the  ideas  of  Lord  Coke  himself,  are 
within  the  admiralty  jurisdiction. 

4  Inst.  140;  2  East  (P.  C.)  17,  $  10;  Com. 
Dig.  Admiralty,  F.  I.;  De  Lovio  y.  Boit,  2 
Gall.  398. 

The  limits  of  the  jurisdiction  are  substan- 
tially to  be  sought  for  in  tne  general  maritime 
law  of  nations.  Waring  v.  Clarke,  5  How.  441 ; 
Jackson  v.  The  Magnolia,  20  How.  296,  15  L.  ed. 
909;  The  Genesee  Chief,  12  How.  443;  P.  W.  & 
B.  R.  R.  Co.  V.  Tow-Boat  Co.  23  How.  209,  16 
L.  ed.  433;  The  Commerce,  1  Black,  574,  17  L. 
ed.  107. 

The  jurisdiction  of  the  district  courts  exists 
beneath  the  Constitution  and  the  Act  of  1789, 
and  irrespective  of  the  Act  of  1845,  which 
should  be  considered  a  piece  of  legislation 
founded  in  a  mistake  in  which,  at  the  time  of 
its  enactment,  this  court  partook. 

Const.  U.  S.  art.  III.  |  2;  1  SUt.  at  L.  f6-, 
The  Betsey,  3  Dall.  6. 

Upon  closer  view  than  any  heretofore  taken, 
the  Act  of  1845  is  not  restrictive,  and  if  not  re- 
strictive, of  course  the  Act  of  1789,  as  it  applies 
to  all  district  courts,  must  apply  and  give  ju- 
risdiction, in  the  full  meaning  of  its  terms,  to 
the  District  Court  of  the  Eastern  District  of 
Michigan. 

1.  It  is  not  restrictive  by  its  very  language, 
for  it  is  an  Act  ''extending  the  jurisdiction," 

etc. 

5  Stat,  at  L.  726;  Waring  v.  Clarke,  5  How. 
441;  The  Genesee  Chief,  12  How.  443;  The 
Commerce,  1  Black,  574,  17  L.  ed.  107;  The 
Sarah,  1  Lush.  549. 

The  jurisdiction  of  the  District  Courts  as  to 
cases  arising  upon  the  lakes,  has  been  held  in 
many  well  reasoned  opinions  to  depend  upon 
the  Act  of  1789,  and  not  upon  the  Act  of  1845, 
and  that  therefore  that  Act  is  not  restrictive. 

Franconet  y.  The  Backus,  1  Newb.  1;  Scott  ▼• 
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The  Young  America,  1  Newb.  101;  Parmlee 
V.  The  Mears,  1  Newb.  197;  The  Great  Western, 
4  West.  L.  Mo.  281;  Wolverton  v.  Lacey,  8 
Law  Rep.  N.  S.  672;  The  Belfast  [ante,  266]. 

'*The  true  test  of  admiralty  jurisdiction," 
says  Justice  Story  in  an  early  case,  "is 
whether  the  vessel  be  engaged  substantially 
in  maritime  navigation,  or  in  interior  naviga- 
tion and  trade,  not  on  tide-waters." 

The  Orleans,  11  Pet*  175,  183;  Peyroux  v. 
Howard,  7  let.  324. 

"Since  the  case  of  The  Genesee  Chief,*'  savs 
Mr.  Justice  Nelson,  "navigable  waters  may  be 
substituted  for  tide-waters." 

The  Plymouth,  3  Wall.  20,  18  L.  ed.  125;  The 
Magnolia,  20  How.  296,  15  L.  ed.  909;  1  Curt 
Com.  U.  S.  Courts,  f  46. 

The  lien  exists  from  ^he  very  nature  of  the 
case,  and  exists  in  precisely  such  a  case. 

The  Nightwatch,  1  Lush.  542;  The  John 
Eraser,  21  How.  184,  16  L.  ed.  106;  Sturgis  v. 
Boyer,  24  How.  110,  17  L.  ed.  591;  The  Express, 
1  Blachf.  365;  The  Hector,  4  Blatchf.  199. 

2.  The  lien  may  be  said  to  be  inchoate  at  the 
time  of  the  collision;  existent  at  the  place 
where  the  tort  takes  place;  enforceable  when 
the  offending  res  comes  within  the  jurisdiction 
of  a  court  exercising  the  powers  of  a  Court  of 
Admiralty. 

Eland.  Ship,  f  152;  The  Bold  Buccleugh,  7 
Moore,  P.  C.  284;  The  Rock  Island  Bridge,  6 
Wall.  213,  18  L.  ed.  753. 

But  it  is  abundantly  held  that  the  lien  exists 
and  can  be  enforced,  wherever  the  property  is 
found  within  the  jurisdiction  of  an  Acuniralty 
Court. 

The  Bee,  1  Ware,  332;  The  Commerce,  1 
Black,  574,  17  L.  ed.  107 ;  The  Slavers,  2  Wall. 
383,  17  L.  ed.  911;  U.  S.  v.  The  Betsey,  4 
Cranch,  443;  The  Marino,  9  Wheat.  391. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan. 

The  libel  was  filed  in  this  case  by  Eraser 
against  the  tug  and  barge,  Franklin  Moore,  for 
a  collision  with  the  brig  General  Worth,  at  the 
head  of  the  Detroit  River,  about  two  o'clock  on 
the  morning  of  the  2d  of  September,  1864.  The 
brig  was  a  vessel  of  twenty  tons  burden  and 
upwards,  enrolled  and  licensed  at  the  Port  of 
Buffalo  'for  the  coasting  trade,  and  was  on  her 
voyage  with  a  cargo  of  lumber  from  the  Port  of 
Saginaw  in  the  State  of  Michigan,  to  the  Port 
of  Buffalo,  New  York;  and  had  proceeded  on 
her  way  to  the  head  of  St.  Clair  River,  when 
she  was  taken  in  tow  by  the  tug,  under  an 
agreement  to  tow  her  to  Lake  Erie.  The  tug 
had  with  her  two  tows  beside  the  brig — the 
schooner.  Telegraph,  and  the  barge.  The 
schooner  being  the  first  in  tow,  the  brig  second, 
and  the  barge  the  third  and  last — ^all  tailed  to 
the  tug.  When  the  tow  had  reached  the  head  of 
the  I^troit  River,  the  brig  grounded  upon 
Peach  Island  Reef;  and  while  fast  there  the 
barge,  being  attached  to  her  by  a  short  hawser, 
came  with  her  stern  against  the  stem  of  the 
brig  with  great  violence,  doing  very  considera- 
ble damage. 

The  answer  of  M.  B.  Keen,  the  owner  of  the 
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tug,  denies  most  of  the  allegations  in  the  libel; 
and  charges  that  the  brig  was  nin  into  by  the 
barge,  without  any  fault  or  want  of  skill  on 
the  part  of  the  master  or  the  hands  of  the  tug. 
Denies  also  that  the  libelant  had  any  lien  or 
claim  on  or  against  the  tug  that  could  be  en- 
forced in  a  Court  of  Admiralty.  The  answer 
of  A.  H.  Doty,  the  owner  of  the  baige,  charges 
that  when  the  tow  arrived  at  the  head  of  the 
Detroit  River,  which  was  about  two  o'clock  in 
the  morning,  it  was  very  dark  and  cloudy,  with 
a  strong  breeze;  that  from  the  negligence  and 
ignorance  of  the  master  and  hands,  the  tuff 
was  half  a  mile  or  a  mile  out  of  the  usual 
course  of  naviga'tion  at  that  place,  which  caused 
the  grounding  of  the  brig;  and  that  the  baige 
being  towed  by  direction  of  the  master  of  the 
tug  with  a  short  hawser,  and  it  being  dark  and 
with  a  strong  breeze  she  was  forced  against  the 
stem  of  the  brig,  doing  whatever  damage  oc- 
curred. 

A  large  amount  of  evidence  was  taken  on  both 
sides ;  and  among  other  things,  it  appeared  that 
the  place  where  the  collision  occurred  was  on 
the  Canada  side  of  the  line  through  the  Detroit 
River,  between  that  Province  and  the  United 
States;  and  also  that  there  was  no  law  in 
Canada  whereby  a  lien  is  ^ven  in  a  case  of 
collision,  against  the  offending  vessel  for  dam- 
SLffes.  Aiter  the  argument  of  counsel  and  con- 
sideration of  the  court,  a  decree  was  entered 
dismissing  the  libel  as  to  the  barge,  and  sus- 
taining it  against  the  tug.  On  appeal  to  the 
€iTcttit,  this  decree  was  i&rmed.  The  case  is 
now  before  us  on  appeal  from  this  decree.  The 
question  of  merits  upon  the  proofs  is  briefly 
urged  by  the  counsel  for  the  appellant;  but  we 
dismiss  it,  saying  that  we  fully  concur  with 
the  conclusion  of  the  courts  below. 

Wo  shall  only  examine  the  questions  of  law. 

The  summary  of  them  as  stated  by  the 
ao*]  learned  counsel,  *i8  (1)  There  is  no  law 
in  force  in  the  Province  of  Canada,  the  place 
where  the  tort  was  committed,  that  gives  a  lien 
upon  the  vessel  for  the  alleged  damages;  (2) 
The  laws  of  the  United  States  have  no  extra- 
territorial force  in  a  forei^  territory  to  create 
a  lien;  and  (3)  The  admiralty  lien  is  a  right 
in  the  thing — jus  in  re,  and  not  jus  ad  rem — 
and  the  lien  must  depend  upon  the  law  of  the 
place  where  the  alleged  right  occurred. 

It  is  apparent  from  the  grounds  upon  which 
the  learned  counsel  has  placed  his  clfiim  to  a 
reversal  of  the  decree  below,  that  he  has  en- 
tirely misapprehended  the  scope  and  effect  of 
th  decision  of  this  court  in  the  case  of  The 
Genesee  Chief,  12  How.  443;  and  the  several 
cases  following  it,  Jackson  v.  The  Magnolia,  20 
How.  296,  15  L.  ed.  909;  and  The  Hine  v. 
Trevor,  4  Wall.  555,  18  L.  ed.    451). 

The  leading  case  obliterated  the  limit,  that 
had  been  previously  adopted  and  enforced  in 
the  jurisdiction  in  admiralty,  to  tide-waters; 
and  held  that,  according  to  the  true  construc- 
tion of  the  grant  in  the  Constitution,  it  ex- 
tended to  all  public  navigable  waters,  whether 
influenced  by  the  tide  or  not.  The  Chief 
Justice,  in  delivering  the  opinion,  observes:  ''It 
is  evident  that  a  definition  (of  the  grant  in  the 
Constitution)  that  would,  at  this  day,  limit 
public  rivers  in  this  country  to  tide-water  rivers 
IS  utterly  inadmissible.  We  have  thousands  of 
miles  of  public  navigable  waters,  including 
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lakes  and  rivers,  in  which  there  is  no  tide;  and, 
certainly,  there  can  be  no  reason  for  admiralty 
power  over  a  public  tide-water,  which  does  not 
apply  with  equal  force  to  any  other  pubhe 
waters  used  for  commercial  purposes  and  for- 
eign trade.  The  lakes,  and  the  waters  connect- 
ing them/'  he  observes,  "are  undoubtedly  pi^ 
lie  waters,  and  we  think  are  within  the 
grant  of  admiralty  and  maritime  jurisdiction 
in  the  Constitution  of  the  United  States." 

It  follows,  as  a  necessair  consequence  of  this 
interprdtation  of  the  grant  in  that  instrument, 
the  District  Courts,  upon  whom  the  admiralty 
jurisdiction  was  exclusively  conferred  by  the 
Judiciary  Act  of  1789,  can  take  co^izance  of 
*all  civil  causes  of  admiralty  juriscuction  [*ax 
upon  the  lakes,  and  waters  connecting  them, 
the  same  as  upon  the  high  seas,  bays  and  rivers 
navi^ble  f rc»n  the  sea.  These  waters  fall 
within  the  same  cat^ory,  and  are  subject  to 
the  same  jurisdiction,  and  hence  the  circum- 
stance that  a  portion  of  them  lie  within  the 
limits  of  another  sovereignty  constitutes  no  ob- 
jection to  the  exercise  of  this  power.  Before 
the  limit  of  tide-water  was  removed  by  the 
judgment  in  the  case  of  The  Genesee  Chief,  this 
jurisdiction  was  constantly  exercised  in  cases 
of  marine  torts  upon  the  high  seas,  iMtys  and 
rivers  in  which  the  tide  ebbed  and  flowed,  oc- 
curring in  any  part  of  the  world,  and  in  respect 
to  which  an  American  ship  was  concerned;  and, 
since  that  judgment,  occurring  upon  any  bay 
or  public  rirer  as  far  as  navigable,  irrespective 
of  the  tide. 

Since  the  recent  Acts  of  Parliament,  in  Eng- 
land, removing  the  ancient  restriction  by  the 
common  law  courts  upon  the  admiralty  juris- 
diction, it  seems  to  be  exercised  as  freely  and 
broadly  as  in  this  country.  The  case  of  The 
Diana  arose  out  of  a  collision  on  the'  Great 
Holland  Canal  in  1862.  An  exception  was 
taken  to  that  jurisdiction  founded  upon  the 
old  objection,  but  was  overruled  by  Dr.  Lush- 
ington.  1  Lush.  R.  P.  539.  So,  in  the  case  of 
The  Courier,  1  Lush.  541,  which  was  for  a 
collision  on  the  Rio  Grande,  in  foreign  waters. 
And  The  Griefswald,  the  same.  Swab.  R.  430. 
It  is  insisted,  however,  that,  if  the  court  will 
take  jurisdiction  for  a  collision  occurring  on 
foreign  waters,  and  within  foreign  territory, 
the  local  law  of  the  place  of  collision  should 
govern;  and  hence  the  law  of  Canada  in  the 
present  case;  and  Smith  v.  Conary,  in  this 
court,  is  cited  as  an  authority  for  the  doctrine. 
1  How.  28.  The  collision  in  that  case  occurred 
in  the  Port  of  Liverpool,  while  the  vessel  of  the 
defendant  was  coming  out.  The  defendant  set 
up  in  defense,  that  by  the  statute  law  of  Eng- 
land he  was  compulsorily  obliged  to  take  on 
board  of  his  ship  a  Liverpool  pilot,  whir*h  he 
did;  that  she  was  exclusively  in  his  char^ 
when  the  accident  occurred;  and  that  this 
law,  as  construed  by  the  courts  of  England, 
'excused  the  owner  and  master  of  the  ves-  [*a9 
sel;  and  this  was  agreed  to  by  the  court,  and 
applied  to  the  case,  the  Chief  Justice  giving 
the  opinion.  All  vessels  entering  into  or  de- 
parting from  a  domestic  or  foreign  port,  are 
bound  to  obey  the  laws  and  well  known  laws 
and  usages  of  the  port,  and  are  subject  to 
seizure  and  penalties  for  disobedience;  and 
when  submitting  to  them,  they  are  entitled  to 
all  the  protection  which  they  afford.    The  same 
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question  was  recently  before  Dr.  LuBhinffton 
in  the  case  of  a  collision  between  the  American 
ship  Annapolis  and  a  Prussian  bark,  at  the 
same  port,  and  the  American  ship  was  dis- 
chai^ged  on  the  ground  as  in  the  case  above 
cited.  1  Lush.  205.  These  are  exceptional 
cases,  and  furnished  no  rule  to  the  court  below 
for  the  trial  of  the  collision  in  question.  It 
was  tried  there,  as  it  should  have  been  tried, 
according  to  the  practice  and  principles  of  the 
courts  of  admiralty  in  this  country,  wholly  ir- 
respective of  an^  local  law. 

An  objection  is  also  taken,  that  the  case  was 
not  brought  within  the  requirements  of  the 
Act  of  1845,  so  as  to  give  the  district  court 
jurisdiction — that  is,  it  was  not  shown  that 
the  vessels  were  of  the  burden  of  twenty  tons 
and  upwards  or  enrolled  or  licensed  for  the 
coasting  trade,  or  employed  at  the  time,  in  the 
business  of  commerce  and  navigation  between 
ports  and  places  in  different  States. 

These  facts  were  substantially  set  forth  in 
the  libel,  and  the  answers  did  not  set  up  any 
specific  exception  on  this  gpround,  nor  does  it 
seem  -  to  have  been  taken  by  the  respondents 
at  all  in  the  progress  of  the  trial  below.  The 
objection  we  think  untenable. 

This  Act  of  1845  (5  Stat  at  L.  726)  as  is 
apparent  from  several  of  the  cases  before  the 
District  Courts  whose  districts  lie  contiguous 
to  the  lakes,  has  occasioned  a  good  deal  of  em- 
barrassment in  administering  their  admiralty 
jurisdiction  since  the  decision  in  the  case  of 
The  Genesee  Chief.  It  is  quite  clear,  under  this 
decision,  in  the  absence  of  that  Act,  the  Dis- 
trict Courts  would  possess  general  jurisdiction 
33*]  in  admiralty  over  the  *lakes  and  the 
waters  connecting  them;  and  hence,  there 
would  be  no  more  difficult  in  the  administra- 
tion of  the  law  than  in  cases  upon  the  high 
seas  or  bays  or  rivers  navigable  from  the  sea. 

At  the  time  it  was  passed,  tide-water  was  the 
limit   of  admiralty   jurisdiction,   and   the  Act 
was  intended  to  remove  this  res^triction  upon 
the  court,  as  it  respected  these  lakes,  and  to 
extend  the  jurisdiction  to  tlieni,  tlu'rebv  makinjx 
these  waters  an  exception  as  to  the  tide-water 
limit.     The  power  conferred  by  tne  Act.  how- 
ever, was  not  that  of  general  admiralty  juris- 
diction, but  was  limited  to  cases  of  "contract 
and  tort,  arising  in,  upon  or  concerning  steam- 
boats, and  other  veBSola,  of  twenty  tons  burden 
and    upwards,    enrolled    and    licensed    for    the 
coasting  trade,  and  at  the  time  employed  in  the 
business  of  commerce  and  navigation  between 
ports  and  places  of  diflferent  States."     The  bet- 
ter opinion,  we  think,  is,  that  the  Act  does  not 
embrace,    but    necessarily    excludes,    cases    of 
prize.     These  are  neither  cases  of  contract  nor 
tort,  and  the  vessels  engaged  in  making  thf 
seizure,  &s  prize  of  war,  which  are  ships  of  the 
navy  or  privateers,  are  not  employed  at  the 
time,  in  the  business  of  commerce  and  naviga- 
tion.     We   think   it   also   a   matter   of   grave 
doubt  if  the  Act  confers  jurisdiction  in  cases 
of  salvage,  jettison  or  general  average.    These 
are  not  matters  of  contract,  according  to  the 
most  eminent  commentators  on  the  subject  (1 
Story,  Eq.  Jur.  §  490;  3  Kent,  Com.  246),  and 
they  certainly  are  not  cases  of  tort. 

One  question,  and  a  very  important  one,  is 
whether,  since  the  decision  of  The  Genesee 
rhirf,  which  opens  the  lakes  and  waters  con- 
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necting  them  to  the  general  jurisdiction  of  the 
District  Courts  in  admiralty,  they  can  entertain 
this  jurisdiction  in  cases  outside  of  that  con- 
ferred by  this  Act.  If  the  affirmative  of  this 
question  should  be  sustained,  although  the 
system  would  be  disjointed  and  incongruous, 
yet  it  would,  in  its  result,  remedy  most  of  the 
difficulties  and  inconveniences  now  existing. 
But  the  opinions  of  the  judges  of  ths  court,  as 
expressed  in  several  cases,  though  the  question 
*has  never  been  directly  before  the  court  [*a4 
for  decision,  are,  that  the  Act  shoud  be  regard- 
ed as  restrictive  of  the  general  jurisdiction  of 
these  courts.  This  was  the  opinion  expressed 
by  the  Chief  Justice  in  the  case  of  The  Genesee 
Chief  and  has  been  followed  by  other  justices 
in  this  court,  who  have  had  occasion  to  ex- 
press any  opinion  on  the  subject.  The  history 
and  operation  of  this  Act  of  1845  are  peculiar. 

It  is  "An  Act  extending  the  jurisdiction  of 
the  District  Courts  to  certain  cases  upon  the 
lakes  and  navigable  waters  connecting  the 
same."  At  tlie  time  it  was  enacted  it  had  the 
effect  expressed  and  intended,  and  so  continued 
for  some  seven  years,  when  the  case  of  The 
Genesee  Chief  was  decided.  From  that  time, 
its  effect  ceased  as  an  enabling  Act;  and  has 
been  no  longer  regarded  as  suc^.  It  is  no 
longer  considered  by  this  court  as  conferring; 
any  jurisdiction  in  admiralty  upon  the  District 
Courts  over  the  lakes,  or  the  waters  connecting 
them.  That  is  regarded  as  having  been  con- 
ferred by  the  grant  of  general  admiralty  juris- 
diction by  the  9th  section  of  the  Act  of  1789  to 
these  courts.  The  original  purpose  of  the  Act, 
therefore,  has  ceased,  and  is  of  no  effect;  and, 
in  order  to  give  it  any,  instead  of  construing 
it  as  extending  the  jurisdiction  in  admiralty, 
it  must  be  construed  as  limiting  it — the  very 
reverse  of  its  object  and  intent,  as  expressed  on 
its  face. 

In  the  case  of  The  Hine  v.  Trevor  [supra], 
it  is  said  by  the  learned  justice,  in  deliver- 
ing the  opinion  of  the  court,  that  the  ju- 
risdiction in  admiralty  on  the  Western  rivers 
did  not  depend  on  the  Act  of  1845,  but  was 
given  by  the  original  Act  of  1789;  and  he  inti- 
mated further,  that  the  jurisdiction  on  the 
lakes  was  also  founded  on  this  Act,  though 
governed  in  its  exercise  by  the  Act  of  1845. 
The  case  then  before  the  court  did  not  arise  on 
the  lakes,  but  on  the  Mississippi  River;  and 
the  remarks  made  in  respect  to  the  jurisdic- 
tion upon  tlic  lakes,  was  in  answer  to  an  im- 
pression very  general,  as  is  said,  among  the 
profession  in  that  section  of  the  country',  and 
even  of  the  learned  judge  whose  judgment  the 
court  was  •reviewing,  that  the  juriHdic-[*a5 
tion  upon  the  rivers  depended  on  this  Act  of 
1845.  That  case,  not  at  all  involving  the  ques- 
tion of  jurisdiction  upon  the  lakes,  but  sim- 
ply upon  the  interior  rivers,  did  not  receive 
that  full  deliberation  in  respect  to  this  ques- 
tion, which,  in  the  present  case,  is  called  for. 
We  have  now  examined  it  with  care,  and  given 
to  it  our  best  consideration,  and  are  satisfied, 
that  since  the  decision  of  the  case  of  The  Gene- 
see Chief,  the  court  must  regard  District  Courts 
as  having  conferred  upon  them  a  general  juris- 
diction in  admiralty  upon  the  lakes  and  wa- 
ters connecting  them,  by  the  9th  section  of 
the  original  Act  of  1789;  and  the  enabling  Act 
of  1845,  therefore,  has  become  inoperative  antl 
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ineffectual  as  a  grant  of  jurisdiction  i  and,  as 
it  waa  ftn  Act,  on  the  face  of  it,  and  ai  in- 
tended, in  its  purpose  and  effect,  to  extend 
the  admiralty  jurisdiction  to  these  waters,  we 
cannot,  without  utterly  disregarding  this  pur- 
poH  and  intent,  give  effect  to  it  as  a  limita- 
tion or  restriction  upon  it.  We  must,  there- 
fore, regard  it  as  obsolete  and  of  no  effect, 
with  the  exception  of  the  clause  which  gives 
to  either  party  the  right  of  trial  bj  jury  when 
requested,  which  is  rather  s  mode  of 
fug  jurisdiction  than  any  substantial 
it.  The  saving  clause  in  this  Act,  as  to  the 
concurrent  remedy  at  common  law,  is,  in  effect, 
the  same  as  in  the  Act  of  1789,  and  is,  there- 
fore, of  necessity,  useless  and  of  no  effect.  The 
Belfast  [anU,  2M]. 

Th«  Bth  section  of  the  Judiciary  Act  of  1789 
confers  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  jurisdiction  upon  the 
district  courts,  "including  all  seizures  under 
laws  of  impost,  navigation  or  trade  of  the 
United  States,  where  the  i 
waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within 
their  respective  districts,  as  well  as  upon  the 
high  seas." 

When  this  clause  first  came  under  the 
aideration  of  the  courts,  there  was  a  good  deal 
of  difBcuty  in  determining  whether  the 
including  all  seitures,  etc.,  were  inte- 
being  comprebonded  within  the  grant 
~ ''j    ;ral   admiralty   'jurisdiction,   or 

within  the  cognizance  of  the  District 
Courts,  as  the  words  were  ambiguous,  and 
might  be  construed  as  either  within  the  cog- 
nizance of  the  District  Courts  or  within  the 
class  of  cases  of  general  admiralty  jurisdic- 
tion. The  difference  was  material;  as  if  not 
within  the  general  admiralty  jurisdiction.  The 
parties  were  entitled  to  a  trial  by  jury;  other' 
wise  not.  This  question  was  first  decided  in 
the  case  of  U.  B.  v.  La  Vengeance,  3  Dalt.  207, 
tiie  court  holding  that  the  cases  were  included 
within  the  general  admiralty  jurisdiction.  The 
point  was  contested  in  several  subsequent  cases, 
but  the  court  adhered  firmly  to  its  first  de- 
cision. The  Sally,  2  Cranch,  406;  The  Betsey, 
4  Cranch,  443;  The  Samuel,  1  Wheat.  9;  lb. 
10;  The  Sarah,  6  Wheat  391.  The  Act,  not- 
withstanding these  decisions  was  still  effectual 
and  necessary  to  sustain  the  general  jurisdic- 
tion, as  the  limit  of  tide  waters  then  prevailed 
in  the  admiralty  courts,  and  the  jurisdiction 
given  by  the  Act  extended  to  waters  which 
were  navigable  from  the  sea,  irrespective  of 
the  tide.  The  seizuras,  also,  in  many  instances, 
would  be  made  within  the  body  of  a  county— 
infra  corpus  com itatus— within  which  the  ad- 
miralty jurisdiction  was  not  yet  admitted. 
Waring  v.  Clarke,  &  How.  441. 

But  since  the  dedsion  In  the  case  of  The 
Genesee  Chief,  this  clause,  ai>ov«  recited,  is  no 
longer  of  any  force.  The  general  jurisdiction 
in  admiralty  exists  without  regard  to  it;  and 
if  any  effect  should  be  given,  instead  of  ex- 
tending, as  was  intended,  it  would  restrict  it; 
and,  for  the  reason  given  in  respect  to  the  Act 
of  1846,  it  has  become  useless  and  of  no  ef- 
fect. 


Court 


FURMAN,  Green  et  al.,  Plffs.  in  Err, 


(Bee  a  C.  8  Wall.  44~«4.) 
Jurisdiction  over  state  judgments — practice  in 
— when    attaches — judicial     notice — contract 
with  bank  to  receive  it«  notes  for  taxes — at- 
taches to  the  notes — law  repealing. 

A  cause  can  be  removed  (ram  ■  state  court  Into 
this  court  under  the  SStb  section  a(  the  Judtclsr/ 
Act  of  1T89.  whenever  SDme  one  ol  the  auestloni 
embraced  In  It  wu  relied  on  b;  the  mrty  who 
brlun  the  cause  here,  and  when  the  rfght  which 
be  claimed  It  Kava  bim  was  denied  to  bim  by  the 

-  .rtleDlar_  provision    of    the    ConstltulloD 
sa;  has  been  violated 


which  the  plaint  iffs'ia ' 

In  Its  application  to  tL___ 

talned  Id  the  pleading. 

II  the  record  showg,  either  by  express  averment 
or  by  clear  and  nei^Bmry  Intendment,  that  the 
constltutlDiw]  provision  did  arise,  and  that  the 
CC-—  •— — ■  -uld  not  have  reached  Its  condnslon 
ai  wKbout  applying  It  to  the  case  In 

hi  Jurisdiction  o(  this  court  attache*. 

ippear  that  the  state  court  erred  In 


j_wlthout_  pleading,  ot  the 
CTclslns  thair 

._e  paper  of  the  bank  (or  all  taxes 

e  the  SUte. 

Buch    a    contract    Is  binding   on   the   State,   and 

thin   the   protection  ot  tha    Constilutlon   ot  the 


Item  If  the  two  acts  coi 
the  rl^t  at  any  time  t( 


The 'state 
Its  guaranty, 

as  not  to  Impair  the  oblljtRtlon  of 


ipalr  the  obligation 

ildera  of  the^nk. 
The  goaranty  nltached  to  the  paper  Itoelf.  and 
could  not  be  withdrawn  from  It :  and  notea  Id  dr- 
culation  at  the  time  o(  the  repeal  o(  Iho  Ai-t  ■» 
not  alTMted  by  It,  and  carry  with  "" 
of  the  State  to  be  received  In  r """ 
every  bona  tide  holder. 


T  N  ERROR  to  the  Supreme  Court  of  Tennea- 

This  case  comes  by  writ  of  error  to  the  Su- 
preme Court  of  Tennessee,  under  tlie  26th  Mo- 
tion of  the  Judiciary  Act  of  1789. 

It  involves  the  question  of  the  constitution- 
ality of  an  Act  of  the  L^slature  of  that  State, 
passed  June  10,  1866,  repealing  the  12th  section 
of  the  Act  of  Jan.  19,  1838,  esUblishing  the 
Bank  of  Tennessee,  by  which  the  ijtate  was 
bound  to  receive  the  issues  of  such  bank  for 


-jTB.- — The  record  Tor  pnrpose  of  showing  Jnrte- 

dlctlon  In  the  United  States  Supreme  Court  of  m 

■    of  error  to  a  state  court — see  note.  83  L.B.A.. 


Etroapectlve  atatates  taking  away  vested  rlgfata 

«  note,  10  UE.A.  401.  _    _ 

KV.&. 
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The  plaintiffs  In  error,  Francis  Furman  and 
Francis  W.  Green,  in  August,  1866,  filed  their 
petition  in  the  Circuit  Court  of  Davidson 
County,  in  the  State  of  Tennessee,  against  the 
defendant  in  error,  Philip  L.  Nichol,  who  was 
clerk  of  the  County  Court  of  said  County, 
anu  one  of  the  collectors  of  state  taxes,  for  a 
mandamus  to  compel  the  latter  to  receive  from 
the  former  $3,535.58,  in  the  notes  and  issues 
of  the  Bank  of  Tennessee,  issued  prior  to  May 
6,  1861,  in  full  payment  of  that  amount  ten- 
dered by  plaintiff  as  due  from  him  to  the  State 
of  Tennessee,  for  taxes  as  a  merchant,  for  the 
year  ending  Aug.  28,  1866.  and  to  compel  the 
defendant  in  error  to  issue  to  plaintiffs  in  error 
a  license  as  merchants,  the  said  Green  having 
entered  into  partnership  with  Furman,  Aug. 
1,  1886. 

The  petition  alleges  the  application  for  the 
license,  the  tender  of  the  bond  required  by  the 
laws  of  Tennessee,  and  a  sworn  statement  of 
invoice  cost  of  all  the  goods  purchased  by  Fur- 
man, upon  which  statraient  there  was  due  to 
the  County  of  Davidson  the  sum  of*  $883.65, 
which  siun  was  tendered  to  the  defendant  in 
error  in  legal  currency  of  the  United  States, 
which  he  refused  to  accept,  unless  said  Furman 
would  also  pay  him  the  state  taxes  in  like  cur- 
rency. That  upon  said  statement,  there  was 
also  found  to  be  due  to  the  State  of  Tennessee 
the  sum  of  $3,534.58,  and  that  said  Furman 
tendered  to  the  defendant  in  error,  and  offered 
to  pay  him  said  sum  in  the  notes  and  issues  of 
the  Bank  of  Tennessee,  issued  prior  to  May  6, 
1861.  That  the  defendant  in  error  refused  the 
same,  because  said  notes  and  issues  of  the  said 
bank  were  not  at  par,  and  refused  to  accept  the 
bond  tendered,  and  to  issue  to  plaintiffs  in 
error  a  license,  because  Furman  had  not  paid 
said  state  tax  in  par  fimds,  and  had  only  ten- 
dered and  offered  to  pay  the  same  in  said  issues 
of  the  Bank  of  Tennessee,  in  which  issues  he 
insists  he  had  a  right  to  pay  said  state  tax. 

In  said  petition,  the  charter  of  the  Bank  of 
Tennessee  is  set  forth,  and  particularly  the 
12th  section  of  the  said  charter,  to  wit:  the 
Act  of  the  General  Assembly  of  the  State  of 
Tennessee,  passed  Jan.  19,  1838,  entitled  "An 
Act  to  Establish  a  State  Bank  to  Raise  a  Fund 
for  Internal  Improvements,  and  to  Aid  in  the 
Establishment  of  a  System  of  Education,"  the 
■aid  12th  section  being  in  the  following 
words,  viz.: 

Section  12.  "Be  it  enacted,  that  the  bills  or 
notes  of  said  corporation  originally  made  paya- 
ble, or  which  shall  have  become  payable  on  de- 
mand, in  gold  or  silver  coin,  shall  be  receivable 
at  the  Treasury  of  the  State,  and  by  all  tax 
collectors  and  other  public  officers,  in  all  pay- 
ments for  taxes  or  other  moneys  due  to  the 
SUte." 

Said  petition  further  states,  that  the  bank 
notes  tendered  were  issued  by  the  Bank  of  Ten- 
nessee, as  provided  for  in  said  12th  section  of 
■aid  diarter,  and  payable  to  bearer;  that  the 
eorporation  is  still  in  existence  and  the  char- 
ter unrepealed;  that  said  bank  was  organized 
and  issued  its  bills  or  notes  under  the  pro- 
Tisions  of  said  charter,  which  circulated  as 
money  and  1^1  currency. 

That  said  ^rter  was  a  contract  made  with 
the  people  of  the  State,  and  every  person  into 
whose  possession  the  said  notes  and  iMuea  of 
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said  bank  might  come,  that  the  same  should  be 
received  by  all  collectors  of  taxes,  for  dues  to 
the  State  of  Tennessee,  and  it  is  not  in  the 
power  of  the  Legislature  of  the  State  of  Ten- 
nessee to  impair,  or  annul  the  validity  and 
binding  force  of  said  contract. 

A  writ  of  mandamus  nisi  issued,  by  order  of 
Hon.  M.  M.  Brien,  Judge  of  the  9th  Judicial 
Circuit  of  the  State  of  Tennessee. 

To  the  petition  the  defendant  filed  a  de- 
murrer. 

At  the  September  Term,  1866,  of  said  Circuit 
Court  of  Davidson  County,  on  argument,  the 
demurrer  was  overruled  and  a  peremptory 
mandamus  was  awarded,  "Conunanding  the  de- 
fendant in  error  to  receive  of  the  plaintiffs  in 
error,  in  payment  of  plaintiffs'  state  tax,  as 
merchants,  the  notes  or  issues  of  the  Bank  of 
Tennessee,  issued  prior  to  the  6th  day  of  May, 
1861,  and  to  issue  to  the  plaintiffs  a  license." 

The  Supreme  Court  of  the  State  of  Tennessee, 
on  appeal,  reversed  said  judgment,  sustained 
the  demurrer,  and  dismiss^  the  petition. 
Whereupon  the  petitioners  sued  out  this  writ 
of  error. 

Some  additional  facts  in  the  case  appear  in 
the  opinion  of  the  court. 

The  question  as  to  the  jurisdiction  of  this 
court  was  raised  by  counsel  for  the  defendant 
in  error,  by  motion.  The  case  was  very  fully 
argued  by  counsel,  both  as  to  the  question  of 
jurisdiction  and  upon  the  merits. 

Messrs.  Geo.  Hotdley,  Robert  L.  Garuther, 
and  B.  R.  Curtis,  for  plaintiffs  in  error: 

1.  After  the  recent  elaborate  examination  of 
the  question  in  Bridge  Proprietors  v.  Hoboken 
Co.  1  Wall.  116,  17  L.  ed.  571,  in  which  Mr. 
Justice  Catron,  although  dissenting,  oonciu'red 
as  to  the  question  now  under  consideration,  we 
need  not  multiply  the  authorities  to  the  propo- 
sition, that  jurisdiction  is  conferred  upon  tnis 
court  under  the  25th  section  of  the  Judiciary 
Act  of  1789,  where  it  appears  that  the  constitu- 
tional question  was  presented  to  and  passed 
upon  by  the  court  below,  either  by  express 
averment  or  necessary  intendment  in  the  plead- 
ings in  the  case,  or  where  it  appears  from  the 
record  that  the  question  was  necessarily  in- 
volved in  the  decision,  and  that  the  state  court 
could  not  have  given  the  judgment  or  decree 
which  it  passed,  without  deciding  it.  These 
are  the  fifth  and  sixth  of  the  classes  of  cases  in 
which  jurisdiction  is  said  by  Mr.  Justice 
Catron,  in  pronouncing  the  opinion  of  the 
court  in  Armstrong  v.  Treas.  Athens  Co.,  to 
have  been  conferred  on  this  court  by  writ  of 
error  under  the  25th  section  of  the  Act  of  1789. 
As  Mr.  Justice  Miller  well  says,  on  page  143  of 
1  Wall.,  17  L.  ed.  576,  after  citing  the  case 
last  referred  to,  ''Now,  although  there  are 
other  decisions  in  which  it  is  said  that  the 
point  raised  must  appear  on  the  record,  and 
that  the  particular  Act  of  Congress  or  part 
of  the  Constitution  supposed  to  be  infringed 
by  the  state  law  ought  to  be  pointed  out,  it 
has  never  been  held  that  this  should  be  done 
in  express  words.  But  the  true  and  rational 
rule  is,  that  the  court  must  be  able  to  see  clear- 
ly, from  the  whole  record,  that  a  certain  pro- 
vision of  the  Constitution  or  Act  of  Congress 
was  relied  on,  by  the  party  who  brings  the 
writ  of  error,  and  that  the  right  thus  claimed 
by  him  was  denied. 
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Crowell  ▼.  Randell,  10  Pet.  368;  Ocean  Ins. 
Co.  V.  Polleys,  13  Pet.  157;  Lessee  of  Coons  v. 
Gallaher,  15  Pet.  18;  Neilson  v.  Lagow,  12 
How.  98;  Medberiy  v.  Ohio^  24  How.  413,  17  L. 
ed.  739;  R.  R.  Co.  v.  Rock,  4  Wall.  177,  18  L. 
ed.  381. 

2.  The  12th  section  of  the  Act  of  Incorpora- 
tion of  the  Bank  of  Tennessee  was  not  repealed 
by.  S  603  of  the  Tennessee  Code,  which  went 
into  effect  in  May,  1858. 

It  is  claimed  that  S  603  repealed  by  implica- 
tion the  12th  section  of  the  Act  of  Incorpora- 
tion. But  it  must  be  a  necessary  implication. 
Mr.  Dwarris,  in  his  work  on  Statutes,  p.  533, 
says  that  there  is  no  repeal  by  implication  un- 
less made  quite  plain. 

Dr.  Foster's  Case,  11  Coke,  63;  Bowen  v. 
J^ase,  5  Hill,  221 ;  Ches.  &  0.  Can.  Co.  v.  Bait. 
A  O.  R.  R.  Co.  4  Gill.  A  J.  1 ;  Street  v.  Com. 
6  Watts  &  S.  209;  Com.  v.  Herrick,  6  Cush. 
465 ;  State  r.  Minton,  3  Zab.  529. 

3.  The  12th  section  of  the  Act  of  Incorpora- 
tion of  the  Bank  of  Tennessee  was,  until  re- 
pealed, a  contract  between  the  State  and  every 
bill  hoUlrr  of  the  bank,  obliging  the  former  to 
receive  the  bills  for  taxes. 

4.  This  contract  as  to  bank  bills,  issued  be- 
fore the  repeal  of  the  12th  section,  is  wholly 
unaiTected  thereby;  the  obligation  to  receive 
the  circulation  when  paid  for  taxes,  is  not  dis- 
charged by  the  circumstance  that  the  holder 
purcntfsed  it  after  repeal. 

With  the  first  holder  it  is  admitted  that  a 
contract  is  complete  on  the  part  of  the  State, 
when  he  has  received  the  note  from  the  bank. 
This  contract,  it  cannot  be  denied,  imparts) 
value  to  the  note  in  his  hands.  The  nature  of 
the  contract  is  an  assurance  by  the  State  that 
the  note  may  be  used  in  payment  of  taxes.  Is 
this  a  i>er8onal  contract  with  the  holder? 
Surely  not;  for  contracts  arc  unassignable,  be- 
cause personal,  only  when  the  relations  be- 
tween the  parties  are  such  as  to  show  that  the 
performance  was  intended  to  be  undertaken  to 
or  by  the  particular  person,  and  none  other. 

The  purpose  of  the  statute  is  not  merely  to 
assure  the  first  holder  that  he  may  use  the 
bills  in  the  payment  of  taxes,  but  to  create 
confidence  on  his  part  in  their  value;  indeed, 
to  add  a  value  to  them  in  his  hands,  by  assur- 
ing him  that  his  transferee  may  also  so  use 
them.  The  assurance  or  guaranty  that  each 
holder  may  pay  them  out  for  taxes,  is  not  a  new 
agreement  witli  such  holder  first  made  at  the 
time  he  becomes  holder.  When  the  first  holder 
took  the  bills  from  the  bank,  the  State  prom- 
ised him  that  if  he  should  assign  them,  his  as- 
signee and  his  assignee's  assignee  might  also 
use  them  for  payment  of  taxes.  To  deprive  his 
assignee  of  this  right  is,  therefore,  to  violate  a 
contract  made  originally  with  him.  Such  is 
the  natural  import  of  the  language  of  the  sec- 
tion, and  is  the  just  result  of  the  fact  that 
the  paper  has  an  increased  value  in  the  first 
holder's  hands,  by  reason  of  such  right  of  the 
assignee.  It  makes  it  more  current.  And  so, 
being  always  able  to  pass  the  bills  readily,  he 
confides  in  them  as  he  would  money,  and  does 
not  hurry  with  them,  for  coin,  to  the  counter 
of  the  state  bank,  or  seek  to  get  rid  of  them  as 
of  doubtful  credit.  The  legislature  says  to 
the  first  holder  of  the  bill,  when  he  takes  it 
from  the  bank:  "We  promise  you  and  your 
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I  assigns,  that  if  you  will  take  this  bill,  you  and 
they,  whoever  may  be  its  holder,  may  always 
use  it  in  payment  of  taxes."  Such  promise  it 
a  continuing  guaranty,  necessarily  negotiable. 
This  right  so  to  use  is  thus  paid  for  by  the 
first  holder  to  the  bank;  in  his  hands  it  is 
property,  acquired  for  a  consideration,  which 
he  m  turn  sells  and  is  paid  for  when  he  sells 
the  note.  Otherwise,  if  the  note  has  this  in- 
creased  value  in  his  hands,  because  of  its 
power  in  his  assignee's  hands,  it  is  a  value  for 
which  he  has  given  no  consideration  whatever. 

Jude  McLean  says,  in  Woodruff  v.  Trapnall, 
10  How.  206:  "The  guaranty  included  all  the 
notes  of  the  bank  in  circulation,  as  clearly  as 
if  on  the  face  of  every  note  the  words  had  been 
engraved — This  note  shall  be  received  by  the 
State  in  payment  of  debts;'  and  that  the  Legis- 
lature could  not  withdraw  this  obligation  from 
uie  notes  in  circulation  at  the  time  the  guaran- 
ty was  repealed,  is  a  position  which  can  require 
no  argument.  Anyone  had  a  right  to  receive 
them  and  to  test  the  constitutionality  of  the 
repeal."   . 

That  case  was  mandamus,  to  compel  the  re- 
ceipt of  notes  of  the  State  Bank  of  Arkansas, 
in  payment  of  a  judgment  recovered  by  the 
State  a^inst  Woodruff,  the  State  Treasurer. 
In  creating  the  bank,  the  State  had  agreed  that 
"the  bills  and  notes  of  said  institution  shall  be 
received  in  all  payments  of  debts  due  to  the 
State  of  Arkansas."  It  was  the  sole  stockhold- 
er of  the  bank,  and  appointed  its  directors.  It 
repealed  the  clause  of  the  charter  permitting 
this  use  of  the  notes.  It  did  not  appear 
whether  Woodruff  was  possessed  of  these  notes 
before  the  repeal  or  not.  In  all  these  particu- 
lars, that  case  is  like  this.  And  there  are  no 
other  important  features  of  either  case.  Judge 
McLean,  in  expressing  the  views  of  the  majority 
of  the  court  (Woodruff  v.  Trapnall,  10  How. 
205)  says:  "The  notes  are  made  payable  to 
bearer;  consequently,  every  bona  fide  holder 
has  a  right  under  the  28tn  section,  to  pay  to 
the  State  any  debt  he  may  owe  it,  in  the  paper 
of  the  bank.  It  is  a  continuing  guaranty  by 
tlie  State  that  the  notes  shall  be  so  received. 
Such  a  contract  would  be  binding  on  an  indi- 
vidual, and  it  is  not  less  so  on  a  State. 

That  the  State  had  the  right  to  repeal  the 
above  section,  may  be  admitted.  And  the 
emissions  of  the  bank  subsequently  are  without 
the  guaranty.  But  the  notes  in  circulation  at 
the  time  of  the  repeal  are  not  affected  by  it. 
The  holder  may  still  claim  the  right,  by  the 
force  of  the  contract,  to  discharge  any  debt  he 
may  owe  to  the  State,  in  the  notes  thus  issued. 
It  is  argued  that  there  could  have  been  violated 
or  impaired  no  contract  with  the  plaintiff  in 
error,  as  it  does  not  appear  he  had  the  notes 
tendered  by  him  in  his  possession  at  the  time 
the  28th  section  was  repealed.  It  is  admitted 
that  he  had  the  notes  in  his  possession  at  the 
time  he  made  the  tender,  and  that  they  were 
issued  by  the  bank  before  the  repeal  of  the  sec- 
tion; and  nothing  more  than  this  could  be  re- 
quired.   On  page  208,  he  adds : 

"The  right  to  make  payment  to  the  State  in 
this  paper  arises  out  of  a  continuing  contract, 
which  is  limited  in  time  by  the  circulation  of 
the  notes  to  be  received.  They  may  be  offered 
in  payment  of  debts  due  to  the  State  in  its  own 
right,  before  or  after  judgment,  and  without 
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regard  to  the  cause  of  ic^ebtment.  Whatever 
may  be  the  demerits  of  the  plaintiff  in  error, 
they  do  not  affect  the  nature  and  extent  of  the 
obligation  of  the  State,  and  that  obligation 
cannot  be  withdrawn  from  this  paper.  Into 
whosesoever  hands  it  shall  come,  it  carries 
with  it  the  j^ledfe  of  the  State  to  receive  it  in 
payment  of  its  debts." 

It  is  true  that  Woodruff  v.  Trapnall,  10  How. 
205,  was  decided  by  five  judges  against  four, 
but  it  is  also  true  that  it  has  never  been  over- 
ruled, but  has  often  been  affirmed.  It  is  now 
too  late  ta  question  it.  Eighteen  years  have 
iinoe  elapsed.  It  furnished  the  standard  of 
duty  and  legal  obligation  during  the  larger 
part  of  the  life  of  the  Bank  of  Tennessee,  and 
was  undoubtedly  the  basis  of  the  confidence 
the  holders  of  the  notes  of  that  bank  felt. 

Paup  V.  Drew,  10  How.  218;  Trigg  v.. Drew, 
10  How.  224;  Curran  v.  Arkansas,  15  How. 
304;  Hawthorne  v.  Calef,  2  Wall.  10,  17  L.  ed. 
m;  McGee  v.  Mathis,  4  Wall.  143,  18  L.  ed 
314;  Von  Hoffman  v.  Quincy,  4  Wall.  535,  18  L. 
ed.  403. 

Messrs.  Horace  H.  Harrison,  John  Trimble, 
and  Horace  Maynard,  for  defendant  in  error: 
1.  The  writ  of  error  in  this  cause  being  to  a 
state  court  the  jurisdiction  of  this  court  to  re- 
view the  cause  depends  upon  whether  or  not 
there  was  drawn  in  question  the  validity  of  the 
Act  of  1838  chartering  the  Bank  of  Tennessee, 
or  the  validity  of  the  Act  of  1865,  repealing 
the  12th  section  of  said  .Act  upon  the  ground 
of  said  Acts  or  either  of  them  being  repugnant 
to  the  provisions  of  the  Constitution  of  the 
United  States,  and  whether  the  decision  of  the 
state  court  was  in  favor  of  its  or  their  validity. 
If  the  validity  of  neither  of  these  Acts,  upon 
the  groimd  of  such  repugnance,  was  drawn  in 
quesition  in  the  Supreme  Court  of  Tennessee,  or 
if  the  validity  of  neither  was  drawn  in  ques- 
tion and  neither  of  these  Acts  decided  by  that 
court  to  be  valid,  in  either  case  the  writ  of 
error  ought  to  be  dismissed. 

It  is  not  sufficient  that  one  of  the  questions 
in  the  25th  section  of  the  Judiciary  Act  might 
have  arisen  and  been  actually  decided. 

Williams  v.  Oliver,  12  How.  Ill;  The  Vic- 
tory, 6  Wall.  382,  18  L.  ed.  848;  Hamilton  Co. 
V.  Mass.  6  Wall.  632,  18  L.  ed.  904. 

Nor  does  error  lie  to  a  state  court  on  the 
ground  of  an  alleged  violation  of  the  Constitu- 
tion, unless  it  appear  by  the  record  that  the 
point  was  raised  in  the  state  court;  that  the 
party  called  attention  to  the  particular  clause 
of  the  Constitution  relied  upon,  and  to  the 
right  claimed  under  it,  and  that  the  point  thus 
distinctly  raised  was  ruled  against  him. 

Famey  v.  Towle,  1  BUck,  350,  17  L.  ed.  216; 
Hoyt  V.  Sheldon,  1  Black,  518,  17  L.  ed.  65. 

Even  if  this  strict  and  very  correct  rulinff  is 
at  all  modified  in  the  case  of  Bridge  v.  Hoboken 
Co.  1  Wall.  116,  17  L.  ed.  671,  still,  as  it  is 
laid  down  in  that  last  named  case,  the  plead- 
ings must  make  a  case  which  necessarilv  comes 
within  the  provisions  of  the  Constitution. 

The  Intention  of  the  parties  to  raise  a  con- 
fUtntional  question  is  not  enough;  it  must  be 
aetaally  raised  and  decided. 
Matheson  v.  Br.  Bank  of  Mobile,  7  How.  260. 
There  is  no  allegation  or  statement  in  the 
record  by  plaintiffs  in  error,  that  there  was  a 
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contract  between  the  State  or  that  its  Legisla- 
ture had  impaired,  or  that  by  any  act  it  had 
impaired  or  attempted  to  impair  the  obligation 
of  such  contract. 

There  was  no  question  made  as  to  the  valid- 
ity of  the  Act  of  1838.  PUintiffs  in  error 
themselves  must  have  claimed  that  that  Act 
was  valid,  for  the  very  contract,  if  there  was 
any  such  contract,  was  made  by,  or  grew  out 
of  that  Act. 

The  decision  of  the  state  court  was  a  decision 
upon  the  construction  of  the  effect  of  the 
Statute  of  1838,  «  12,  and  not  upon  the 
validity  of  any  statute. 

Where  a  state  law  is  admitted  to  be  valid, 
and  the  only  question  is  whether  it  has  been 
correctly  construed,  the  Supreme  Court  has  no 
jurisdiction. 

Bk.  of  Cincinnati  v.  Buckingham,  6  How. 
317;  G.  G.  R.  R.  &  Banking  Co.  v.  Marshall,  12 
How.  165;  Lawler  v.  Walker,  14  How.  149; 
Robertson  v.  Coulter,  16  How.  106;  Congdon  v. 
Goodman,  2  Black,  574,  17  L.  ed.  257. 

The  cases  in  1  Wall.  116,  17  L.  ed.  571,  and 
in  3  Wall.  51,  18  L.  ed.  137,  do  not  reach  the 
principle  in  the  matter  of  objection  to  the  ju- 
risdiction of  the  Supreme  Court  in  this  cause. 

We  call  the  attention  of  the  court  ( if  deemed 
necessary  to  refer  to  authorities  upon  a  ques- 
tion whicK  must  be  so  familiar  to  the  court)  to 
the  following  cases: 

Crowell  V.  Randell,  10  Pet.  368;  Chouteau  v. 
Marguerite,  12  Pet.  507;  Ocean  Ins.  Co.  v.  Pol- 
leys,  13  Pet.  157;  Bank  of  Ky.  v.  Griffith,  14 
Pet.  56;  Coons  v.  Gallaher,  15  Pet.  18;  Bk.  of 
Cincinnati  v.  Buckingham,  5  How.  317;  Max- 
well V.  Newbold,  18  How.  611,  15  L.  ed.  506; 
R.  R.  Co.  v.  Rock,  4  Wall.  177,  18  L.  ed.  381. 

From  which  are  extracted  the  following 
points: 

To  ^ve  jurisdiction  to  the  Supreme  Court 
to  review  the  judgment  of  a  state  court,  it 
must  appear: 

1.  That  some  one  of  the  questions  stated  in 
the  Judicianr  Act  did  arise. 

2.  That  the  question  was  decided  by  the 
state  court  as  required  by  that  section. 

3.  It  is  sufficient,  if  it  appear  by  clear  and 
necessary  intendment  from  the  record,  that 
such  question  must  have  been  raised  and  de- 
cided. 

4.  It  is  not  enough  that  such  question  might 
have  arisen,  or  been  applicable;  it  must  appear 
that  it  did  arise  and  was  applied. 

There  was  no  contract  between  the  State  of 
Tennessee  and  anyone,  at  the  passage  of  the 
Act,  under  the  12th  section,  but  said  section 
was  simply  a  proposition  made  by  the  State, 
which,  if  accepted  by  anyone  taking  the  issues 
of  the  bank  upon  the  faith  of  the  provisions  of 
that  action,  was  binding  upon  the  State  so 
long  as  that  section  remained  unrepealed  and 
the  proposition  outstanding  or  unwithdrawn, 
and  no  lonffer. 

Even  if  this  12th  section  is  treated  as  a  guar- 
anty on  the  part  of  the  State,  the  contn^t  of 
guaranty,  like  every  other  contract,  implies  at 
least  two  parties,  and  requires  the  agreement 
of  both  parties  to  make  it  valid. 

The  provisions  of  the  12th  section  of  the  Act 

of  1838  cannot  be  said  to  be  a  guaranty.    It 

was  not  an  agreement  or  undertaking  to  assume 
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^or  pay  the  notes  of  the  Bank  of  Tennessee,  but 
^to  receive  these  notes  in  payment  of  taxes  and 
dues  to  the  State.  It  cannot  be  said  that  there 
was  the  essential  feature  or  element  of  mutual- 
ity in  the  transaction,  until  the  notes  of  the 
bank  were  taken,  under  and  upon  the  faith  of 
the  undertaking  on  the  part  of  the  State,  con- 
cained  in  the  12th  section.  The  obvious  im- 
port of  the  provision  and  the  intention  of  the 
State  was,  to  make  the  notes  current.  The 
State  was  incorporating  a  bank,  in  which  it 
was  interested  at  least  to  the  extent  of  foster- 
ing and  building  up  its  educational  and  inter- 
nal improvement  interests. 

The  State  did  not,  by  the  12th  section,  say : 

I  will'  guaranty  the  payment  or  redemption 
of  the  notes  of  the  bank,  and  the  faith  and 
credit  of  the  State  is  pledged  to  do  that;  but  I 
desire  to  make  the  notes  of  the  Bank  of  Ten- 
nessee, when  issued,  circulate  currently  at  par 
as  the  representative  of  money.  If  any  person 
will  take  these  notes,  I  will  receive  them  in 
payment  of  .taxes;  and  if  thus  taken,  it  will 
operate  as  a  contract  with  the  holder  to  that 
effect;  when  he  takes  them  he  accepts  the  offer 
I  make.  He  assents  to  the  terms  contained  in 
the  proposition  I  make. 

We  have  then,  the  parties,  viz.:  the  State 
and  the  party  who  accepts  the  proposition  by 
taking  the  notes;  the  consideration,  viz.:  the 
cause  moving  in  making  the  proposition;  the 
assent  of  the  parties,  without  which,  as  it  is 
said,  there  can  be  no  legal  contract,  and  the 
not^,  the  subject  of  the  contract. 

This  taking  of  the  notes  was  the  act  which 
made  the  particular  person  who  took  them,  a 
party.  His  rights,  under  a  contract,  it  is  clear, 
for  the  first  time  then  accrued.  The  notes 
issued  by  the  bank,  payable  to  bearer,  were 
negotiable  on  deliveiy;  and  the  bank  was 
boimd  for  all  its  lawful  issues  and  to  redeem 
them  from  the  holder  upon  presentation.  The 
emission  of  the  notes  to  parties  receiving  them, 
or  the  delivery  by  the  holder  to  others,  who 
thus  became  the  holder  of  the  notes,  made  the 
contract  complete  between  the  bank  and  the 
holder.  And  as  long  as  the  12th  section  of 
the  charter  of  the  Bank  of  Tennessee  was  in 
force,  it  is  to  be  presumed  that  the  issues  of 
the  bank  were  taken  upon  the  faith  of  the 
promise  of  the  State  contained  in  that  section. 

But  can  it  be  said  that,  after  the  12th  sec- 
tion was  repealed,  and  the  proposition  in  that 
section  withdrawn,  that  a  person  taking  the 
notes  of  the  bank  took  them  upon  the  faith  of 
that  promise?  It  cannot  be  doubted  that  the 
Legislature  had  the  right  to  repeal  the  12th  sec- 
tion, but  it  is  said  that  the  repeal  of  this  sec- 
tion did  not  and  could  not  affect  the  liability 
of  the  State  to  take  any  and  all  of  the  notes  of 
the  bank  issued  prior  to  the  repeal  of  the  12th 
section 

It  is  true  that  in  Woodruff  v.  Trapnall,  10 
How.  205,  it  was  held  by  a  majority  of  the 
court,  that  the  28th  section  of  the  charter  of 
the  State  Bank  of  Arkansas  (very  similar  to 
the  12th  section  of  the  charter  of  the  Bank  of 
Tennessee),  was  a  continuing  guaranty  on  the 
part  of  the  State  that  the  notes  should  be  re- 
ceived; that  the  notes  were  made  payable  to 
bearer  ana,  consequently,  every  bona  fide  holder 
had  a  right,  under  that  section,  to  pay  to  the 
State  any  debt  he  might  owe  it;  tiiat  the 
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State  had  a  right  to  repeal  said  section,  and 
the  emissions  of  the  bank  subsequently  were 
without  the  guaranty;  that  the  notes  in  cir- 
culation at  the  time  of  the  repeal  were  not 
affected  by  it;  and  that  it  was  sufficient,  if 
Woodruff  had  the  notes  in  his  possession  at 
the  time  he  made  the  tender,  and  they  were 
issued  by  the  bank  before  the  repeal  of  the 
section;  and  that  into  whosesoever  hands  the 
notes  of  the  bank  mieht  come,  they  carried  witii 
them  the  pledge  of  the  State  to  receive  them  in 
payment  of  its  debts. 

But,  admitting  all  that  can  be  claimed  as 
having  been  decided  in  Woodruff  v.  Trapnall, 
it  does  not  follow  that  the  State  of  Tennessee 
is  bound  to  receive  from  the  plaintiffs  in  error 
the  issues  of  the  Bank  of  Tennessee,  tendered 
by  them  in  payment  of  the  amount  due  from 
them  for  exercising  the  privilege  of  selling 
goods  in  that  State,  at  wholesale,  and  that  the 
State,  through  its  officers,  should  be  compelled  to 
issue  to  them  a  license  to  exercise  such  privilege. 

The  entire  stock  of  the  Bank  of  Tennessee 
did  not  belong  to  the  State  of  Tennessee,  nor 
did  the  State  furnish  the  capital  and  receive 
the  profits,  as  it  was  held  was  the  case  with  the 
Bank  of  the  State  of  Arkansas,  the  State  of 
Tennessee  being  a  mere  trustee  of  a  large  por- 
tion of  the  $5,000,000  invested  in  the  Bank  of 
Tennessee  as  its  capital. 

It  seems  to  be  clear  that,  as  plaintiffs  in 
error  in  this  case  did  not  act  upon  the  propo- 
sition made  by  the  State  in  the  12tb  section  of 
the  charter  of  the  Bank  of  Tennessee  until 
after  that  proposition  was  withdrawn — did  not 
accept  it,  nor  have  any  rights  vested  under  it, 
until  the  repeal  of  the  section,  which  amounted 
to  a  withdrawal  of  the  proposition,  that  they 
cannot  be  heard  to  iet  up  a  contract  with 
the  State. 

3.  The  plaintiffs  in  error  fail  to  show  that 
the  notes  neld  and  tendered  by  them  to  the  de- 
fendant were  the  lawful  issues  of  the  Bank  of 
Tennessee.  They  show  that  the  notes  were 
issued  by  the  bank,  as  provided  for  in  the  said 
12th  section  of  said  charter;  but  it  will  be 
noticed  that  the  section  referred  to  does  not 
authorize  the  issue  of  the  notes  of  the  bank 
and  it  cannot,  therefore,  be  said  that  the  notes 
tendered  by  plaintiffs  in  error  were  issued  by 
the  bank  as  provided  for  in  said  1 2th  section, 
for  the  12th  section  made  no  provision  for  the 
issue  of  notes  by  the  bank.  That  section  sim- 
ply refers  to  certain  kinds  of  issues  of  the  bank, 
and  does  not  authorize  the  issue  of  that  kind 
of  notes,  but  provides  that  the  bills  or  notes  of 
said  corporation,  originally  made  payable,  or 
which  shall  have  become  payable,  in  gold  or 
silver  coin,  shall  be  receivable,  etc. 

We  submit  whether  this  court  will  compel 
the  State  of  Tennessee  to  take  the  notes  ten- 
dered by  plaintiffs  in  error,  unless  they  showed 
that  such  notes  were  the  lawful  issues  of  the 
Bank  of  Tennessee. 

It  may  be  that  the  same  strictness  is  not 
required  in  this  proceeding  in  describing  these 
notes  as  would  be  required  in  an  action  at  law 
brou;?ht  on  them,  but  certainly  the  State  would 
not  be  compelled  to  receive  notes  purporting  to 
be  the  issues  of  the  bank  unless  they  were  the 
lawful  issues  of  the  bank ;  that  is  to  say,  issued 
in  accordance  with  the  provisions  of  the  char- 
ter of  the  bank. 
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4.  The  plaintiffs  in  error  are  not  entitled  to 
set  up  and  enforce  any  contract  with  the  State 
under  the  circumstances,  because  the  State, 
under  its  general  police  power,  had  a  right,  by 
repealing  the  12th  section  of  the  bank  charter, 
to  say  that  it  would  no  longer  be  liable  to  take 
the  notes  of  the  Bank  of  Tennessee  in  payment 
of  its  revenue  or  the  debts  due  it. 

The  subject  of  the  police  power  of  the  States 
has  often  been  considered  in  its  bearings  upon 
the  clause  of  the  Constitution  of  the  United 
States,  which  forbids  the  jiassage  of  laws  by 
the  States  violating  the  obligation  of  contracts, 
and  it  has  been  invariably  held  that  this  clause 
does  nob  so  far  remove  from  state  control  the 
rights  which  depend  for  their  existence  or  en- 
forc^nent  upon  contracts,  as  to  relieve  them 
from  the  opc^ration  of  such  general  regulations 
for  the  good  government  of  the  State  and  the 
protection  of  the  rights  of  individuals  as  may 
be  deemed  important.  All  contracts  and  all 
rights,  it  is  held,  are  subject  to  this  power,  and 
regulations  which  affect  them  may  not  only  be 
established  by  the  States,  but  must  also  be  sub- 
ject to  change  from  time  to  time  with  reference 
to  the  general  well  beii^  of  the  community,  as 
circumstances  change,  or  as  experience  demon- 
strates the  necessity. 

Cooley,  Const.  Law.  574;  Thorpe  v.  R.  &  B. 
R.  R.  Co.  27  Vt.  140. 

The  Chief  Justice,  in  Dartmouth  College  ▼. 
Woodward,  4  Wheat.  629,  uses  the  following 
language,  which  is  cited  as  pertinent  to  the 
general  question  of  what  laws  are  prohibited 
upon  the  ground  of  impairing  the  obligation  of 
contracts:  '*The  framers  of  the  Constitution 
did  not  intend  to  restrain  the  States  in  the  reg- 
olation  of  their  civil  institutions,  adopted  for 
internal  government,  and  the  instrument  they 
have  given  us  is  not  to  be  so  construed." 

Will  the  court  hold  that  the  12th  section  of 
the  charter  of  the  Bank  of  Tennessee  was  a 
guaranty,  a  continuing  guaranty  on  the  part  of 
the  State  to  take  all  the  notes  of  the  Bank  of 
Tennessee  in  payment  for  taxes  to  the  full  ex- 
tent of  the  whole  amount  of  the  issues  of  the 
bank,  and  with  lliat  guaranty  unaffected  by  a 
repeal  of  the  charter  and  unaffected  by  the  ac- 
tion on  the  part  of  the  officers  of  the  bank, 
which  swelled  its  volume  of  circulation,  issued 
for  illegal  purposes,  to  an  amount  that  would 
cripple  the  State  to  the  extent  of  stopping  the 
operations  of  theState  Government,  or  make 
it  powerless  to  regulate  its  civil  institutions 
or  to  provide  for  the  good  government  of  the 
State? 

Will  the  court  hold  that  the  State  had  no 
power  to  pass  the  Act  of  Feb.  16,  1866,  and 
under  the  circumstances,  even  in  the  case  of  a 
bona  fide  holder  of  the  legal  issues  of  the 
bai^,  issued  in  pursuance  of  the  charter  and 
prior  to  repeal  of  the  12th  section  of  the  bank 
charter,  to  change  the  remedy  of  the  note 
holder  (so  that  it  does  not  destroy  the  right  of 
the  note  holder),  and  compel  him  to  present 
the  note 'to  the  special  Board  of  Directors  ap- 
pointed under  that  Act,  for  payment,  or  to  the 
uiistee,  or  the  court  under  that  Act,  and  show 
what  kind  of  notes  he  held,  before  compelling 
the  State  to  take  these  notes?  We  need  not 
quote  authorities  to  show  that  it  is  competent 
for  the  State  to  change  the  remedy  under  a 
contract.  These  authorities  or  decisions  are 
numerous  and  are  familiar  to  the  court. 
8  Wau. 


How  much  stronger  is  the  reason,  under  the 
general  police  power  of  the  State,  why  the 
State  should  be  held  to  have  a  right  to  direct 
the  winding  up  of  the  bank,  the  presentation 
of  the  notes  of  the  corporation  issuing  them,  to 
the  bank  or  its  officers  or  trustee  designated  by 
the  State  for  that  purpose,  before  presenting 
them  to  the  guarantor,  especially  after  the  re- 
peal of  the  12th  section  and  the  notice,  which 
the  holders  had,  of  the  fact  that  many  of  the 
notes  of  the  bank  were  re-issues  and  illegal,  and 
especially  when  the  officers  of  the  bank  cliarged 
with  winding  up  the  institution  and  acquainted 
with  the  business  transactions  of  the  bank,  the 
amount  and  character  of  its  issues  are  pre- 
sumed to  be  best  able  to  detect  the  illegal  issues 
and  distinguish  them  from  its  legal  issues. 

Mr.  Justice  Davit  delivered  the  opinion  of 
the  court: 

The  main  question  involved  in  this  suit  is  of 
more  importance  than  difficulty;  but  before  we 
proceed  to  discuss  it,  it  is  necessary  to  consider 
the  point  of  jurisdiction  which  is  raised  by  the 
defendant  in  error.  The  circumstances  under 
which  this  court  is  authorized  to  review  the  de- 
cisions *of  state  tribunals  has  been  so  [*56 
often  considered  and  decided,  that  there  it 
hardly  an>i;hing  left  to  do,  but  to  apply  the  al- 
ready well  settled  legal  principles  which  govern 
this  class  of  cases,  to  a  particular  record,  in 
order  to  decide,  whether  or  not  we  have  juris- 
diction to  hear  and  determine  the  matter  in 
controversy.  It  would  be  useless  labor  to  go 
through  with  the  various  adjudications  of  this 
court  on  this  subject.  It  is  enough  for  the  pur- 
poses of  this  suit  to  say,  that  a  cause  can  be 
removed  from  a  state  court  into  this  court  un- 
der the  25th  section  of  the  Judiciary  Act  of 
1789,  whenever  some  one  of  the  questions  em- 
braced in  it  was  relied  on  by  the  party  who 
brings  the  cause  here,  and  when  the  right  he 
claimed  it  gave  him,  was  denied  to  him  by  the 
state  court.  It  is  ur^ed  that  the  particular 
provision  of  the  Constitution  which  the  plain- 
tiffs in  error  say  has  been  violated  in  its  appli- 
cation to  their  case,  should  be  contained  in  the 
f»leading8,  but  this  is  in  no  case  necessary, 
f  the  record  shows,  either  by  express  averment, 
or  by  clear  and  necessary  intendment,  that  the 
constitutional  provision  did  arise,  and  that 
the  court  below  could  not  have  reached  the  con- 
clusion and  judgment  it  did  reach,  without  ap- 
plying it  to  the  case  in  hand,  then  the  jurisdic- 
tion of  this  court  attaches.  And  it  need  not 
appear  t^t  the  state  court  erred  in  its  judg- 
ment. It  is  sufficient  to  confer  jurisdiction  that 
the  question  was  in  the  case,  was  decided  ad- 
versely to  the  plaintiffs  in  error,  and  that  tb# 
court  was  induced  by  it  to  make  the  judg- 
ment which  it  did. 

Testing  the  case  at  bar  by  these  rules,  it  is 
apparent  that  it  is  properly  here,  and  must  be 
disposed  of  on  its  merits. 

By  the  laws  of  Tennessee,  the  privilege  of 
merchandising  is  taxable.  Anyone  who  wishes 
to  engage  in  that  calling,  must  obtain  a  license 
from  the  Clerk  of  the  County  Court  where  he 
proposes  to  carry  on  the  business,  and  give 
bonds  that  he  will  pay  a  certain  percentage  on 
the  invoice  cost  of  all  goods  brought  into  his 
mercantile  establishment  for  sale  during  the 
year.  In  compliance  with  these  laws,  Francis 
Furman,  of  Nashville,  obtained,  on  the  28th 
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day  of  August,  1865.  from  the  County  Clerk,  a 
license  as  a  wholesale  merchant  for  the  ensuing 
year.  Being  desirous  of  forming  a  copartner- 
ship before  the  expiration  of  his  license,  it  be- 
came necessary  for  him  to  discharge  his  obliga- 
tions to  the  State  for  the  business  of  the  store 
up  to  that  time.  Accordingly,  on  the  3d  day 
of  August,  1866,  he  appear^  before  the  Clerk 
with  Green,  his  proposed  partner,  and  tendered 
the  amount  due  the  State  for  taxes,  in  the 
notes  and  issues  of  the  Bank  of  Tennessee,  is- 
sued prior  to  the  6th  of  Ma^,  1861,  and  ten- 
dered also  the  bond  as  required  by  law,  and 
demanded  that  a  license  be  issued  to  them  as 
wholesale  merchants.  But  the  Clerk  declined 
to  comply  with  this  request  because  these  notes 
were  depreciated,  and  informed  the  parties  that 
he  would  not  issue  the  license  unless  the  taxes 
were  paid  in  par  funds. 

Furman  and  Green,  conceiving  themselves  ag- 
grieved by  this  conduct,  applied  to  the  local 
circuit  court  for  a  mandamus  to  compel  the 
County  Clerk  to  accent  payment  of  the  Tennes- 
see Bank  notes  in  discharge  of  Furman*s  ob- 
ligation, and  to  issue  to  them  a  license  as 
wholesale  merchants.  The  application  for  the 
writ  proceeded  on  the  theory  that  the  State 
had,  in  the  passage  of  the  Act  creating  the 
57*  J  Bank  of  Tennessee,  in  1838,  made  a  *con- 
tract  with  its  people  to  receive  these  notes  in 
payment  of  state  taxes,  and  that  it  was  not  in 
the  power  of  a  subsequent  Legislature  to  im- 
pair the  binding  force  of  this  contract. 

The  proceeding  was  an  eifort  on  the  part  of 
the  plaintiffs  in  error  to  test  the  question  of 
the  validity  of  the  authority  of  a  public  officer 
of  the  State,  exercising  authority  under  the 
State,  on  the  ground  that  such  authority  was 
repugnant  to  that  provision  of  the  Federal 
Constitution  which  forbids  a  State  to  pass  any 
law  impairing  the  obligation  of  a  contract. 
The  purpose  of  the  petition,  the  issue  which  it 
presented  and  sought  to  have  determined,  were 
as  plainly  to  be  seen,  as  if  the  words  of  the 

g articular  constitutional  provision  relied  on 
ad  been  inse.  ted  in  it,  and  the  obnoxious  legis- 
lation spread  out  at  length.  All  courts  take 
notice,  without  pleading,  of  the  Constitution  of 
the  United  States,  and  the  public  laws  of  the 
State  where  they  are  exercising  their  functions. 
It  is  insisted  that  the  petition  should  have 
averred  that  the  State  had  impaired,  or  by 
some  act  attempted  to  impair,  the  obligation 
of  a  contract,  but  this  does  sufficiently  appear 
by  necessary  intendment,  for  it  is  alleged  that 
Furman  was  the  owner  of  the  notes  and  en- 
titled to  have  thtai  received  for  taxes,  by  vir- 
tue of  a  contract  with  the  State;  that  he  had 
tendered  them  tn  the  defendant,  who  refused 
to  receive  them,  and  that  it  was  not  in  the 
power  of  the  Legislature  to  impair  the  validity 
of  this  contract. 

The  mandamus  was  asked  for  to  enforce  a 
contract — ^to  act  directly  on  Nichol,  the  clerk 
and  collector,  who  was  exercising  an  authority 
under  the  State.  What  is  plainer  than  that 
this  proceeding  impeached  this  authority,  in 
its  application  to  their  case,  because  the  le^s- 
lation  construed  by  this  officer  as  depriving 
Furman  of  his  right  to  pay  his  state  taxes  in 
notes  of  the  Bank  of  Tennessee.  If  so,  then  the 
petitioners,  insisting  on  the  protection  of  the 
Constitution,  drew  in  question  both  the  validity 
of  state  legislation  and  the  authority  of  the 
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state  officer,  and  unless  the  record  disdoset 
that  the  Supreme  Court  of  Tennessee  denied 
relief,  *on  other  than  Federal  grounds,  it  [*58 
is  perfectly  manifest  that  we  are  compelled  to 
take  jurisdiction  of  this  cause. 

But  to  proceed  a  step  further.  The  cause 
was  heard  on  the  petition  and  a  demurrer,  ad- 
mitting its  truth,  but  denying  its  sufficiency. 

There  were  three  principal  defenses  to  the 
relief  asked,  specified  in  the  demurrer,  as  was 
required  by  the  Tennessee  Code  of  Practice. 

These  were,  first,  that  the  12th  section  of  the 
Act  incorporating  the  Bank  of  Tennessee  did 
not  constitute  a  contract.  Second,  that  there 
was  no  contract,  because  the  said  12th  section 
was  repealed  by  implication  by  |  603  of  the 
Code  of  1858,  and  there  was  no  averment 
that  the  notes  were  issued  before  that  time. 
The  third  and  last  defense  was,  that  the  peti- 
tion did  not  show  that  the  plaintiffs  became  the 
owners  of  the  notes  before  the  direct  repeal  of 
the  12th  section  by  the  L^slature  in  1865. 
What  possible  difference  can  it  make,  in  de- 
ciding the  question  of  jurisdiction,  on  whidi 
of  these  three  erounds  the  Supreme  Court  of 
Tennessee  based  their  judgment  T  The  riffht 
and  duty  of  this  court  to  hear  and  determine 
this  case  does  not  depend  on  our  ability  to 
prove  that  the  Supreme  Court  of  Tennessee  was 
wrong  in  its  judgment.  Whether  that  judg- 
ment was  right  or  wrong,  it  is  reviewable  here, 
if  it  necessarily  drew  in  question  the  validity 
of  a  state  statute,  or  of  an  authority  exercised 
under  it,  on  the  ground  of  the  repugnancy  of 
the  statute  to  the  Constitution  of  the  United 
States.  That  it  did  do  this  there  would  seem 
to  be  no  doubt. 

The  defense  really  amounts  to  this,  either 
that  the  alleged  contract  did  not  exist,  or  if 
it  did,  that  there  has  been  no  l^slation  that 
impairs  it. 

Whether  it' be  true  or  false,  depends  on  the 
construction  to  be  given  the  laws  of  the  State, 
which  are  claimed  as  proving  the  making  of 
the  contract  and  its  violation. 

If  so,  this  court  decides  for  itself,  whether 
the  construction  which  the  court  below  gave  to 
these  different  statutes  was  correct  or  incor- 
rect; and  we  are  required  to  reverse,  under 
the  25th  section  of  the  Judiciary  Act,  if  we 
find  that  *under  an  error  of  instruction,  [*59 
that  court  has  adjudged  that  no  contract  hat 
been  impaired.  To  do  otherwise,  would  be  to 
surrender  to  the  state  courts  an  important 
trust  confided  to  this  court  by  the  Constitution. 

Without  pursuing  the  subject  any  further,  it 
is  clear  from  the  record  that  the  Supreme 
Court  of  Tenessee,  in  dismissing  the  petition 
for  mandamus,  necessarily  adjudged  that  there 
was  not  at  the  time  such  a  contract  as  the 
plaintiff,  Furman,  claimed  authorized  him  to 
make  the  tender  to  the  clerk,  of  the  notes  of 
the  Bank  of  Tennessee.  The  jurisdiction  of 
this  court  is,  therefore,  complete,  and  the  case 
must  be  decided  on  its  merits. 

The  State  of  Tennessee,  through  its  Legis- 
lature, in  1838,  thought  proper  to  create  a 
bank  "in  its  name  and  for  its  benefit."  It  was 
essentially  a  state  institution.  The  State 
owned  the  capital  and  received  the  profits; 
appointed  the  directors,  and  pledged  its  faith 
and  credit  for  its  support.  This  would  seem 
to  have  been  enuugh  to  establish  the  credit  of 
the  institution  on  a  firm  basis,  and  to  inspire 
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confidence  In  the  value  of  its  notes,  bo  that 
they  would  obtain  a  free  circulation  among  the 
people  as  money.  But  the  Legislature,  in  its 
anxiety  to  insure  for  these  not^  a  still  greater 
confidence  of  the  community,  went  further,  and 
provided  that  they  should  be  receivable  at  the 
treasury  of  the  State,  and  by  all  tax  collectors 
and  other  public  oflScers,  in  all  payments  for 
taxes  and  other  money  due  the  State. 

It  will  be  readily  seen,  that  nothing  could 
have  been  better  calculated  to  accomplish  the 
purpose  the  Legislature  had  iu  view  than  the 
mcorporation  of  this  guaranty  into  the  charter 
of  the  bank.  It  assured  the  free  circulation  of 
their  notes,  gave  them  a  credit  over  the  is- 
sues of  other  banks,  and  furnished  a  security 
to  those  who  held  them  stgainst  any  serious 
loss,  if,  in  the  vicissitudes  of  trade,  the  bank 
itself  should  become  embarrassed;  for,  an- 
nually, they  would  be  enabled  to  use  the  notes  at 
their  par  value  in  the  payment  of  their  taxes. 
That  this  guaranty  was,  until  withdrawn  by 
6o*]  the  State,  a  "contract  between  the  State 
and  every  note  holder  of  the  bank,  obliging  the 
State  to  receive  the  notes  for  taxes,  cannot  ad- 
mit of  serious  question. 

The  State  was  engaged  in  banking,  and  like 
other  corporations  engaged  in  the  same  busi- 
ness, desirous  of  using  all  legitimate  means  to 
increase   the   profits   of   the   enterprise.     The 
profits  of  a  bank  of  issue  depend  in  a  great 
measure  on  the  ability  of  the  bank  to  keep  its 
currency  afloat.    The  longer  the  bills  are  with- 
held from  redemption  the  greater  the  remuner- 
ation   to    the    corporation.      Every    additional 
guaranty   thrown    around   the   bills,   affecting 
their  security  and  increasing  the  uses  to  which 
they  can  be  put,  affords  necessarily  additional 
inducements  for  the  people  in  whose  hands  they 
fall  to  keep  them,  and  not  return  them  to  the 
counter  of  the  bank  for  redemption  in  specie. 
What  so  natural  as  that  the  intelligent  legisla- 
tors of  1838,  knowing  all  this,  should  say  to 
every  person  discounting  a  note,  or  taking  it 
in  the  ordinary  transactions  of  life,  "If  you 
will  not  return  this  note  for  redemption,  we 
will  take  it  from  you  for  taxes?     It  is  true 
you  can  demand  specie  for  the  bills,  and  so 
can  the  State  demand  specie  for  taxes,  but  if 
you  will  forego  your  right  the  State  will  do 
the  same,  and  consent  to  receive  from  you,  in 
lieu  of  specie,  for  the  taxes  due  her,  the  notes 
of  the  bank."    In  such  a  transaction  the  bene- 
fit is  mutual  between  the  parties.     The  bank 
gets  the  interest  on  the  notes  as  long  as  they 
are  unredeemed,  and  the  holder  of  the  bills 
has  a  ready  and  convenient  mode  of  paying 
taxes.    The  State  did,  therefore,  in  the  charter 
creating  the  Bank  of  Tennessee,  on  good  con- 
sideration,   contract   with   the   bill-holders   to 
receive  from  them  the  paper  of  the.  bank  for 
all  taxes  they  owed  the  State.    Until  the  Leg- 
islature, in  some  proper  way,  notifies  the  pub- 
lic that  the  guaranty  thus  furnished  has  been 
withdrawn,  such  a  contract  is  binding  on  the 
State,  and  within  the  protection  of  the  Con- 
stitution of  the  L^nited  States. 

An  attempt  is  made  to  restrict  the  operation 
of  this  guaranty  to  the  person  who,  in  the 
course  of  dealing  with  the  bank,  receives  the 
6i*]  note,  and  not  to  extend  it  further.  "Such 
an  interpretation  would  render  the  guaranty  of 
comparatively  little  value,  and  defeat  the  ob- 
ject which  we  have  attempted  to  show  the  Left- 
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islature  desigpied  to  accomplish  by  it.  The 
guaranty  is  m  no  sense  a  personal  one.  It 
attaches  to  the  note— is  part  of  it,  as  much 
so  as  if  written  on  the  back  of  it;  goes  with 
the  note  everywhere,  and  invites  everyone  who 
has  taxes  to  pay  to  take  it. 

The  quality  of  negotiability  is  annexed  to 
the  notes  in  words  that  cannot  be  misunder- 
stood, and  which  indicate  the  purpose  of  the 
Legislature  that  they  should  be  used  by  every- 
one who  is  indebted  to  the  State. 

It  is  contended  that  the  promise  of  the  State 
was  withdrawn  in  1858,  by  section  603  of  the 
Code  of  that  year — not  in  express  terms,  but 
by  necessary  implication.    Courts  do  not  favor 
repeals    by    implication,  and    never    sanction 
them  if  the  two  Acts  can  stand  together.    The 
provision  of  the  Code,  which  is  deemed  incon- 
sistent with  the  continuance  of  the  promise  of 
the    State,   directs   the   kind   of   funds   which 
collectors   shall,   after   that  time,   receive   for 
taxes.     The  Legislature  thought  fit  to  confer 
upon  the  people  the  privilege  of  paying  their 
taxes  in  the  issues  of  other  banks  that  were 
at  par.    As  these  issues  were  in  circulation  at 
the  time,  it  was  doubtless  thought  a  wise  pol- 
icy to  allow  the  people  to  pay  their  taxes  in 
them,  and  as  long  as  they  were  at  par  the 
State  could  not  be  the  loser.    This  policy  was 
adopted    for  the    convenience    of  the    people. 
There  are  in  the  statute  no  words  of  negation, 
saying  that  no  funds  other  than  those  sped* 
fied  in  the  section  shall  be  received.     But  we 
are  to  construe  the  dififerent  sections  of  the  Code 
together  in  order  to  arrive  at  the  meaning  of 
the  Legislature.     In  doing  this,  we  find  that 
where  Acts  of  Incorporation  are  not  expressly 
repealed,  they  are,   in  terms,  saved  from  re- 
peal by  section  42  of  the  Code.    As  there  was 
no  attempt  in  the  Code  to  interfere  with  the 
charter  of  the  Bank  of  Tennessee,  it  follows 
that  it  was  saved  from  repeal  and  of  course, 
that  the  guaranty  contained  in  the  12th  sec- 
tion of  the  Act  of  its  Incorporation  was  still 
continued.      That    the    Legislature  so    under- 
stood it,  receives  additional  confirmation  from 
the    consideration,    that    *thi8   guaranty    [*6a 
was  expressly  withdrawn  in  IS'^S.    Why  with- 
draw it  then  if  it  was  withdrawn  in  185S? 

The  effect  of  the  repealing  Act  of  1865  re- 
mains to  be  considered.     It  is  true  the  State 
had  the  right  at  any  time  to  withdraw   its 
guaranty,  but  it  is  equally  true  that  it  must 
be  done  in  such  manner  as  not  to  impair  the 
obligation  of  its  coiitract  with  the  note  holders 
of  the  bank.    That  this  repealing  Act  operated 
on  all  the  issues  of  the  bank  after  its  date 
cannot  be  doubted,  but  the  question  with  which 
we  have  to  deal  is:  what  effect  did  it  have  on 
the  notes  of  the  bank  issued  prior  to  its  pas- 
sage?   It  is  conceded  that  these  plaintiffs  are 
entitled  to  the  relief  they  ask,  if  the  defendant 
was  obliged  to  receive  the  notes  which  were 
tendered.    The  tender  was  made  in  the  notes  of 
the  bank,  issued  prior  to  the  6th  day  of  May, 
1861,  which  were  in  conformity  to  its  charter, 
and  were  payable  to  bearer.     It  does  not  ap- 
pear when  the  notes  came  to  the  hands  of  the 
plaintiffs — whether  before  or  after  the  repeal- 
ing Act — but  it  is  a  fair  presumption,  in  the  ab- 
sence of  any  averment  to  the  contrary,  that 
it  was  after  the  date  of  that  Act. 

It  is  insisted,  as  the  bank  during  the  rebel- 
lion  was   under  the   control  of  the   usurping 
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government,  and  was  used  by  it  for  unlawful 
purposes,  that  it  should  have  been  stated  that 
the  notes  tendered  were  the  lawful  issues  of 
the  bank.  But  it  would  seem  the  pleader  had 
this  state  of  things  in  his  mind,  and  wished  to 
avoid  the  issue  it  involved,  for  he  avers  that 
the  notes  were  issued  prior  to  the  6th  day  of 
May,  1801,  the  time  when  the  State  endeavored 
to  sever  its  relations  with  the  Union.  The 
presumption  is  that  the  bank,  before  that  time, 
issued  its  notes  properly;  and,  in  addition,  it 
is  stated,  as  we  nave  seen,  that  they  were  is- 
sued in  conformity  with  the  12th  section  of 
its  charter.  It  follows  from  this  statement, 
necessarily,  that  they  were  the  lawful  issues 
of  the  bank.  If  the  defendant  wished  to  con- 
test this  point  he  should  have  answered,  and 
not  by  his  pleading,  admitted  the  truth  of  the 
petition  and  all  legal  inferences  that  could  be 
drawn  from  it. 

The  case  is,  therefore,  not  embarrassed  by 
63*]  the  chanced  *  relation  of  the  State  after 
1861 ;  and  the  discussion  of  the  principles  which 
settles  this  case  are  not  intended  by  the  court 
to  apply  to  the  issues  of  this  bank  while  im- 
der  the  control  of  the  insurgents,  because  such 
a  case  is  not  before  us,  and  it  will  be  time 
enough  to  decide  the  important  questions  which 
it  would  present  when  it  arises,  if  it  over 
should  arise. 

It  is  contended  that  the  repealing  Act  took 
from  those  persons  who  did  not  at  the  time 
hold  the  paper  of  the  bank,  the  right  to  ac- 
quire it  afterwards,  and  use  it  to  discharge 
their  debts  to  the  State. 

This  construction  of  the  contract  would  lim- 
it the  obligation  to  the  person,  and  withdraw  it 
from  the  paper.  If,  as  we  have  endeavored  to 
show,  the  guaranty  attached  to  the  paper  it- 
self, and  could  not  be  withdrawn  from  it,  then 
it  follows  that  the  notes  in  circulation  at  the 
time  of  the  repeal  are  not  affected  by  it,  and 
carry  ^ith  them  the  pledge  of  the  State  to  be 
received  in  payment  of  taxes  by  every  bona 
fide  holder. 

It  would  seem  to  be  unnecessary  to  discuss 
any  further  the  principles  which  lie  at  the 
foundation  of  this  case,  as  they  were  settled  in 
Woodruflf  V.  Trapnall,  10  How.  190,  heretofore 
decided  by  this  court.  The  mere  statement  of 
that  case  will  show  its  similarity  to  this.  In 
1836,  the  State  of  Arkansas,  in  the  charter  of 
a  bank  (Owned  and  controlled  by  the  State), 
declared  that  the  notes  of  the  institution 
should  be  received  in  payment  of  all  debts  due 
the  State.  Some  years  afterwards  this  pro- 
vision of  the  charter  was  repealed.  After  its 
repeal,  Trapnall,  acting  in  behalf  of  the  Statp, 
sued  out  an  execution  upon  a  judgment  which 
the  State  had  obtained  against  Woodruff,  a  de- 
faulting treasurer.  Woodruff  met  the  demand 
of  the  writ  by  a  tender  (which  was  refused)  of 
the  notes  of  the  bank,  but  whether  he  got 
these  notes  before  or  after  the  Repealing  Act 
was  passed,  did  not  appear.  On  this  state  of 
things,  Woodruff,  to  test  his  right  to  pay  his 
debt  in  the  paper  of  the  bank,  applied  for  a 
writ  of  mandamus  against  Trapnall,  which  was 
denied  him  by  the  state  court.  The  case  was 
brought  here,  as  this  is,  under  the  26th  sec- 
tion of  the  Judiciary  Act,  and  this  court  held 
64*]  that  the  •undertaking  of  the  State  to 
receive  the  notes  of  the  bank,  constituted  a 
contract  between  the  State  and  the  holders  of 


the  notes,  which  the  State  was  not  at  liberty 
to  break;  and  that  the  tender  of  notes  issued 
prior  to  the  Repealing  Act  was  good.  It  was 
also  held,  that  it  made  no  difference  whether 
the  debtor  had  the  notes  in  his  possession  when 
the  Repealing  Act  was  passed  or  not. 

It  will  thus  be  seen  that  Woodruff  v.  Trap- 
nall, and  this  case,  in  all  important  features, 
are  alike. 

An  attempt  has  been  made  to  distinguish  the 
cases,  because  in  the  Tennessee  Bank  trust 
funds  were  embarked  in  the  enterprise;  but  if 
the  State  thought  proper  to  use  them  in  this 
manner,  it  took  care  to  pledge  its  faith  to 
supply  any  deficiency  that  should  arise  through 
the  mismanagement  of  the  bank.  It  is  difficult 
to  see  how  the  employment  of  these  funds 
made  the  bank  any  less  a  state  institution,  for 
it  was  created  expressly  for  the  benefit  of  the 
State,  who  had  the  exclusive  management  of 
it,  and  agreed  to  support  it.  But  if  we  con- 
cede that  the  State  did  wrong  in  using  these 
funds  in  banking,  can  that  tend  even  to  justify 
it  in  breaking  its  promise  to  the  note  holders 
of  the  bank? 

Enough  has  been  said  to  show,  as  the  result 
of  our  views,  that  section  28  of  the  charter  of 
the  Bank  of  Tennessee  constituted  a  contract 
with  the  holders  of  the  notes  of  the  bank,  and 
that  it  was  not  in  the  constitutional  power  of 
the  Legislature  to  repeal  the  section  so  as  to 
affect  the  notes  which,  at  the  time,  were  in 
circulation. 

It  is  ordered  that  the  judgment  of  the  Su- 
preme Court  of  Tennessee  be  reversed,  and 
this  cause  remanded  to  that  court,  with  di- 
rections to  enter  a  judgment  awarding  the  writ 
of  mandamus. 


THE  AMERICAN  WOOD  PAPER  COMPANY, 

Appt., 

V. 

JACOB  D.  HEFT  et  aL 
Motion  to  dismiss — rule  to  show  cause. 

UpoD  a  motion  to  Intervene  and  to  dismiss  tbe 
appeal  on  tbe  ground  that  the  suit  is  fictitious, 
there  having  been  a  settlement  of  the  matter  in 
litigration  between  the  parties,  and  that  the  suit  is 
now  prosecuted  to  affect  the  moving  party,  where 
the  alfldavlts  leave  it  doubtful  whether  or  not  the 
suit  is  actitious,  the  court  will  grant  a  rule  to 
show  cause  why  the  suit  should  not  be  dismissed- 
with  leave  to  both  parties  to  take  and  file  depo- 
sitions in  support  of  and  against  the  motion. 

[No.  154.] 
Motion  argued  Feb.  26,  1869.  Rule  granted  Mar. 

1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 
The  ca^e  is  suflBciently  stated  by  the  court. 
See,  also,  the  report  of  the  decision  of  this 
court  dismissing  this  appeal    (post,  379). 
Mr.  B.  F.  Butler,  for  mtervenor. 
Mr.  T.  A.  Jenckes,  for  appellant. 

Mr.  Justice  Chase  delivered  the  opinion  of 
the  court: 

This  is  a  motion  for  leave  to  intervene  and 
to  move  to  dismiss  the  appeal  upon  two  grounds, 

namely : 

( 1 )  That  the  suit  of  the  appellant  is  merely 
fictitious,  there  having  been  a  settlement  of 
the  matter  in  litigation  between  the  parties. 
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(2)  That  the  suit  is  now  prosecuted,  not  to 
determine  any  real  controversy  between  the 
parties  to  the  record,  but  to  obtain  a  decree 
on  which  to  found  an  application  for  an  in- 
junction against  persons  really  interested,  ad- 
versely to  the  appellants,  but  not  parties  to 
the  record  and  among  them  against  the  per- 
son in  whose  behalf  the  motion  is  made. 

The  affidavits  in  support  of  the  motion  do 
not  show  that  there  was  no  real  controversy 
in  the  circuit  court,  but  are  introduced  for 
the  purpose  of  satisfying  us  that  since  the  de- 
cree in  that  court  the  matters  there  litigated 
have  been  settled  in  such  a  ma'nner  that  the 
appellees  have  no  further  interest  in  the  cause. 

An  affidavit  against  the  motion  has  been 
filed  by  the  appellants,  in  which  affiant  de- 
scribes himself  as  yet  of  the  company,  and  de- 
nies that  the  nrntters  in  litigation  upon  the 
appeal  have  been  settled;  but  avers,  on  the 
contrary,  that  the  appeal  is  prosecuted  in  good 
faith  and  for  the  determination  of  a  real 
controversy. 

Taking  all  the  affidavits  together,  in  connec- 
tion with  the  circumstances  that  no  appear- 
ance has  been  entered  in  this  court  for  the 
appellees,  we  are  of  the  opinion  that  enough 
is  shown  to  warrant  a  rule  against  the  appel- 
lant, to  show  cause  why  the  appeal  should  not 
be  dismissed. 

In  the  case  of  Lord  v.  Veazie,  8  How.  254, 
in  this  court,  an  appeal  was  dismissed  upon 
motion,  the  court  being  satisfied,  by  the  affi- 
davit produced,  that  the  suit  was  fictitious  and 
collusive;  and  the  same  course  was  pursued 
upon  similar  showings  in  Cleveland  v.  Cham- 
berlain, 1  Black,  425,  17  L.  ed.  93;  Fletcher  v. 
Peck,  6  Cranch,  147,  per  Johnson,  J.,  dissenting. 

In  these  cases  no  doubt  was  left  in  the  judg- 
ment of  the  court,  that  the  suits  were  in  fact 
what  the  affidavits  in  support  of  the  motion 
to  dismiss  alleged  them  to  be. 

In  this  case,  we  do  not  think  it  proper  to  go 
at  present  to  the  extent  of  dismissal. 

We  think,  indeed,  that  it  would  be  the  bet- 
ter practice  in  cases  similar  to  this,  to  move 
in  the  first  instance  upon  affidavits  for  a  rule 
to  show  cause  why  the  suit  should  not  be  dis- 
missed. 

That  rule  will  now  be  awarded,  returnable 
the  9th  day  of  April  next,  and  leave  is  given 
to  both  parties  to  take  depositions  on  sufficient 
notice  before  any  Commissioner  of  the  United 
States,  in  support  of  the  rule  and  against  it. 


THE  AMERICAN  WOOD  PAPER  COMPANY, 

Appt., 

V. 

JACOB  D.  HEFT  et  al. 

(See  S.  C.  8  Wall.  333-337.f 

Sham  litigation. 

Where  the  complainants  own  both  sides  of  the 
litigatloD  and  control  them,  the  case  should  not  be 
beard  by  this  court.  The  litigation  is  no  longer  a 
real  one. 

[No.  154.] 

Argued  Feb.  26,  1869.        Decided  Nov.  8,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 
On  motion  to  dismiss. 

The  history  of  the  case  and  a  full  statement 
»  WAir. 


of   the   facts   appear   in   the  opinion   of   the 
court. 

Mr.  B.  F.  Butler,  for  intervenor. 

Mr.  T.  A.  Jenckes,  for  appellants,  contra. 

Mr.  Justice  Ndaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania.  The  bill  was 
filed  by  the  complainants  in  the  court  below, 
the  appellants  here,  to  enjoin  the  defendants 
against  the  infringement  of  several  patents 
owned  by  the  former  for  improvements  in  the 
manufacture  of  paper,  two  of  which  need  only 
to  be  mentioned^-one  to  Watt  &  Burgess, 
granted  on  the  2d  July,  1854,  in  the  manufac- 
ture of  paper  pulp  from  wood  and  other  veg- 
etable substances;  the  other  to  M.  A.  Ch.  Mil- 
ler, on  the  26th  May,  1857,  in  the  manufacture 
of  paper  by  using  a  peculiar  process  in  the 
treatment  of  straw  and  other  fibrous  materials. 

The  answer  of  the  defendant  set  up  several 
defenses,  but  the  most  material  were:  1.  The 
want  of  novelty;  and  2.  That  they  nmnufac- 
tured  paper  in  their  establishment  under  ia« 
ventions  and  patents  of  John  W.  Dixon,  one 
of  the  defendants.  A  mass  of  proofs  were  tak- 
en on  both  sides,  and  after  the  hearing  of 
counsel  on  the  22d  of  November,  1867,  the  bill 
was  dismissed,  the  two  judges  differing  in  opin- 
ion.    It  is  now  before  us  on  appeal. 

Pending  this  appeal,  Harrison  D.  Meaich  has 
been  allowed  to  intervene  by  counsel,  upon  an 
allegation  that,  since  the  decree  below,  the 
case  has  been  settled  and  that  it  is  now  car- 
ried on  without  the  appellees  having  any  fur- 
ther interest  in  the  defense;  and  for  the  pur- 
pose of  obtaining  the  decree  of  this  court  in 
favor  of  the  complainants  to  influence  suits 
pending  in  the  circuit  in  their  favor  and 
against  strangers  to  this  suit,  and  in  which 
the  same  questions  are  involved,  and  that  the 
intervenor  is  a  defendant  in  one  of  these  suits. 
A  commission  has  been  heretofore  issued  to 
take  proofs  in  the  matter,  and  which  are  now 
before  us.  The  original  bill  was  filed  on  the 
29th  August,  1865.  It  appears  from  the  proofs 
under  the  commission,  that  at  this  time  the 
Dixon  patents  which  were  set  up  as  one  of 
the  defenses  to  this  suit,  were  owned,  two 
thirds  by  W.  W.  Harding,  and  one  third  by 
Dixon,  the  inventor;  the  two  thirds  having 
been  conveyed  in  December,  1864,  the  co-defend- 
ants of  Dixon  having  no  interest  therein,  ex- 
cept 'working  under  them  in  the  manu-  [*335 
facture  of  paper.  It  further  appears  that  in 
the  fall  of  1868,  about  one  year  after  the  de- 
cree dismissing  the  bill,  Harding  and  Dixon 
sold  and  transferred  all  their  interest  in  the 
Dixon  patents  to  the  complainant,  and  re- 
ceived for  the  same  eighteen  hundred  shares 
of  the  stock  of  their  company  at  par  value, 
which  was  $100  per  share,  nominally  $180,000, 
and  this  for  one  half  the  interest  in  the  pat- 
ents; for  the  other  half  the  complainants  con- 
firmed the  licenses  that  had  been  granted  un- 
der the  Dixon  patent. 

This  is  the  account  of  the  sale  given  by  Dix- 
on, who  was  examined  as  a  witness  under  the 
commission. 

Hay,  the  General  Agent  of  the  complainants, 
says  the  purchase  was  made  with  Harding, 
and  that  stock  to  the  amount  of  two  thousand 
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shares  was  given,  and  that  two  certificates 
with  blank  vouchers  of  attorney  were  made 
out  and  delivered  to  Harding,  one  for  eigh- 
teen hundred  and  the  other  for  two  hundred 
shares.  Dixon  states  that  Harding  transacted 
the  business  with  the  complainants  for  him, 
and  with  his  concurrence. 

The  case,  therefore,  as  it  now  stands,  is:  the 
complainants  having  purchased  in  the  patents 
under  which  the  suit  was  defended,  own  both 
sides  of  the  subject-matter  of  this  litigation; 
and,  further,  the  owners  of  the  Dixon  patents 
having  taken,  in  consideration  for  the  sale, 
stock  in  the  complainants'  company,  their  in- 
terest has  been  transferred  to  the  side  of  the 
complainants. 

It  is  said,  notwithstanding  all  these  negotia- 
tions, exchanges,  and  transfers,  the  damages 
for  the  alleged  infringement  in  the  bill  have 
not  been  compromised.  But,  before  that  ques- 
tion can  be  reached,  as  the  bill  was  dismissed 
below,  this  court  must  hear  and  determine 
the  question  on  the  merits,  whether  or  not  the 
defenses  set  up  in  the  answer  are  sustained 
upon  the  proofs.  If  the  court  should  deter- 
mine they  were  not,  then  the  question  of  dam- 
ages would  arise;  iit  otherwise,  not.  Now,  up- 
on this  question  of  merits;  the  complainants 
own  both  sides  of  the  litigation  and  control 
thorn:  and,  in  the  language  of  the  Chief  Jus- 
tice, in  the  case  of  Lord  v.  Veazie,  8  How.  255, 
"the  plaintiff  and  defendant  have  the  same  in- 
terest, and  that  interest  adverse,  and  in  con- 
flict with  the  interest  of  third  persons,  whose 
rights  would  be  seriously  affected  if  the  ques- 
tion of  law  was  decided  in  the  manner  that 
both  parties  to  this  suit  desire  it  to  be."  And, 
for  this  reason,  the  case  should  not  be  heard 
by  this  court. 

If  anything  further  was  necessary  to  show 
that  the  litigation  is  no  longer  a  real  one,  even 
if  the  suit  should  proceed,  and  the  question  of 
damages  be  reached,  there  would  be  the  same 
interest  on  both  sides,  Dixon,  one  of  the  de- 
fendants, since  the  sale  of  his  patents,  hav- 
ing a  large  interest  on  the  side  of  the  com- 
plainants, and,  as  defendant,  would  be 
337*1  *8ubject  to  his  payment  of  part,  or  the 
whole  amount,  of  the  damages  recovered.  In- 
deed, the  weight  of  the  proofs  is,  that  he  has 
bound  himself  to  keep  his  co-defendants  harm- 

leAs. 

The  motion  to  dismiss  the  case,  for  the  rea- 
sons above  given,  must  be  granted. 


GEORGE  MATTINGLY,  Compt.  and  Appt, 

V. 

J.  W.  NYE,  John  C.  Harkness  et  al. 

(See  S.  C.  8  Wall.  370-376.) 

Family  settlement,  when  not  fraudulent — judg- 
ment not  impeachable  collaterally. 

The  Statute  of  13  Ellas,  ch.  5.  does  not  affect  a 
settlement  by  a  husband  for  his  family  as  to  subse- 
quent creditors,  unless  fraud  was  Intended  when  it 

was  mado.  .      ^  ^       ^  ^ 

Such  settlements,  though  voluntary,  are  founded 
upon  a  meritorious  consideration,  and  will  be  up- 
held and  enforced  In  equity  against  the  husband. 

A  judgment  is  conclusive  In  respect  to  the  par- 
ties to  It.  It  cannot  be  Impeached  collaterally  nor 
be  questioned  upon  a  creditor's  bill. 

NoTK. — Settlement  or  conveyance  for  benefit  of 
wife  and  child,  when  good,  or  void,  as  to  creditors 
—see  note  to  Sexton  v.  Wheaton,  6  L.  ed.  U.  S.  604. 
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[No.  165.] 
Argued  Oct.  19,  1869.     Decided  Nov.  8,  1869. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

A  creditor's  bill  was  filed  in  the  court  below 
by  the  appellant,  for  a  decree  to  declare  fraud- 
ulent  and  void  a  certain  deed  of  trust.  The 
court  dismissed  the  bill.  Whereupon  the  com- 
plainant took  an  appeal  to  this  court. 

A  full  statement  of  the  case  appears  in  tht 
opinion  of  the  court. 

Messrs.  W.  S.  Coz  and  S.  L.  Phillips,  for 
appellant: 

The  complainant  and  defendant  Nye,  as  ap- 
pears from  bill  and  answers,  had  had  many 
transactions  for  the  loan  of  money  to  the  de- 
fendant, and,  to  secure  the  payment  of  which, 
the  defendant  made  several  assignments  of  va- 
rious claims  he  had  against  Congress  for 
services  performed  for  them;  the  defendant 
contending  that  these  assignments  were  made  in 
paymenc  and  satisfaction  of  the  indebtedness 
between  them,  and  the  complainant  denying 
it.  There  is  conflicting  testimony  on  this 
point. 

A  further  defense  of  usury  to  the  original  in- 
debtedness is  set  up  in  the  answer,  and  for 
the  sake  of  this  argument,  nmy  be  considered 
as  admitted. 

To  all  this  it  is  answered  b^  the  complainant 
that  he  is  a  judgment  creditor  who  has  ex- 
hausted his  remedy  at  law,  and  if  these  de- 
fenses are  true,  they  were  legal,  and  might  and 
should  have  been  made  in  the  suit  at  law  in 
which  judgment  was  obtained. 

Hungerford  v.  Sigerson,  20  How.  156,  15  L. 
ed.  869. 

This  estoppel  of  judgment  recovered,  applies 
with  equal  force  to  the  defense  of  usury  made 
in  the  answer,  nor  can  the  other  defendants 
avail  themselves  of  it.  Austin  v.  Chittenden, 
33  Vt.  563. 

The  defense  of  usury  is  purely  personal,  and 
is  not  available  to  persons  occupying  the  posi- 
tion of  bona  fide  purchasers  for  value;  Steph- 
ens V.  Muir,  8  Ind.  352;  4  Dana,  177. 

Nor  to  heirs,  sureties,  devisees  and  repre- 
sentatives.   Mech.  Bk.  v.  Edwards,  1  Barb.  271, 

It  is  admitted  by  the  answers,  that  the  deed 
for  the  benefit  of  the  wife  and  children  was 
voluntary;  that  defendant  was  possessed  of  no 
other  property  and  that  this  debt  was  due 
long  before  the  conveyance. 

Mr.  Jos.  H.  Bradley,  for  appellee: 

1.  The  contracts  between  the  complainant  and 
defendant  Nye,  are  all  tainted  with  the  vice 
of 'usury  in  their  inception  and  continuation, 
and  are  void. 

2.  Inasmuch  as  Nye  is  not  seeking  any  relief 
in  equity  against  a  judgment  at  law,  but  com- 
plainant is  asking  the  aid  of  a  court  of  equity 
to  reach  the  equitable  interest  of  Nye  in  real 
estate,  and  to  subject  it  to  execution  on  a  judg- 
ment obtained  against  Nye  on  this  usurious 
contract  (a  judgment  obtained  by  a  default 
when  the  defendant  was  prevented  by  a  dan- 
gerous illness  from  defending  the  case),  he  may 
now,  in  this  court,  set  up  that  defense. 

3.  But  if  there  were  no  usury  in  their  vari- 
ous transactions,  the  whole  of  the  indebtedness 
of  Nye  to  Mattingly,  prior  to  the  purchase  of 
the  property  sought  to  be  reached  by  this  bill, 
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had  been  satisfied  by  a  sale  and  transfer  of  an 
interest  in  the  other  cUims  mentioned  in  those 
assignments,  and  Nye  was  not  indebted  to 
Mattingly. 

4.  Nye's  last  assignment  to  Mattingly  could 
not  override  the  trust  created  in  Harkness,  so 
as  to  subject  that  property  to  his  debts,  inas- 
much as  that  trust  was  created  for  a  valuable 
eonsideration  when  he  was  not  indebted,  and 
it  was  irrevocable. 

Mr.  Justice  Swtyne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  chancery  from  the  de- 
cree of  the  Supreme  Court  of  the  District  of 
Columbia.  Hie  case  as  disclosed  in  the  record 
37a*]  is  as  follows:  On  the  10th  of  Jime,  *1863| 
the  complainant  recovered  a  judgment  at  law 
against  the  defendant,  J.  W.  Nye,  for  $2,450, 
with  interest  from  the  21st  of  July,  1860,  un- 
til paid,  and  costs;  a  fi.  fa.  was  issued  and  re- 
turned nulla  bona.  The  defendant  has  no  prop- 
erty liable  to  execution.  On  the  25th  of  June, 
1857,  Nye  bought  and  paid  for  the  property  de- 
scribed in  the  bill.  It  was  conveyed  by  deed  of 
that  date  to  the  defendant,  Harkness,  in  trust 
for  Mary  Nye,  the  wife  of  J.  W.  Nye,  and  her 
children.  The  legal  title  is  still  in  Harkness 
upon  that  trust.  The  bill  is  a  creditor's  bill, 
filed  to  reach  this  property.  It  alleges,  in  ad- 
dition to  the  facts  already  stated — which  are 
not  controverted — that  a  large  part  of  the  in- 
debtedness for  which  the  recovery  at  law  was 
had,  subsisted  at  the  time  the  property  was 
bought  and  conveyed,  and  that  hence  it  is  lia- 
ble in  equity  to  be  applied,  in  satisfaction  of 
the  jud^ent. 

Nye  and  Harkness  only  answered.  Hark- 
ness denies  that  there  was  any  indebtedness  uy 
Nye  to  the  complainant  at  the  time  of  the 
purchase  and  convevance  of  the  trust  property. 
Nye  alleges  usury  in  the  transactions  between 
hun  and  the  complainant  to  a  very  large  extent ; 
that  they  had  settled  everything  l^fore  the 
trust  property  was  conveyed  to  &rkness,  and 
that  he  then  owed  the  complainant  nothing; 
that  the  judgment  was  rendered  by  default; 
that  he  intended  to  defend  and  could  have 
done  so  successfully,  but  that  he  was  prevented 
by  extreme  illness. 

Testimony  was  taken  upon  both  sides.  The 
court  below  dismissed  the  bill. 

The  case  involves  several  legal  propositions 
which  it  is  proper  here  to  state. 

1.  The  Statute  of  13  Eliz.  ch.  5,  is  in  force 
in  the  County  of  Washington,  but  it  does  not 
affect  a  conveyance  as  to  subsequent  cred- 
itors, unless  fraud  was  intended  when  it  was 
made.  Sexton  v.  Wheaton,  8  Wheat.  239;  S. 
C.  1  Am.  L.  Cas.  1.  The  whole  learning  of 
the  law  upon  this  subject  is  so  fully  developed 
in  the  note  to  the  case  in  the  work  last  men- 
tioned, that  it  would  be  a  waste  of  time  to 
more  than  refer  to  it. 

373*]  ♦II.  Such  settlements,  though  volun- 
tary, are  founded  upon  a  meritorious  consid- 
eration, and  will  be  upheld  and  enforced  in 
equity  against  the  husband.  Ellison  v.  Elli- 
son, 1  Lead.  Cas.  in  Eq.  199. 

IIL  The  judgment  is  conclusive  in  respect  to 
the  parties  to  it.  It  cannot  be  impeached  col- 
laterally, and  it  cannot  be  questioned  upon  a 
creditor's  bilL  1 
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If  in  this  case  there  is  any  ground  of  equi- 
table relief,  it  should  have  been  presented  bv 
a  cross-bill  or  other  proper  proceeding  had  di- 
rectly to  afi'ect  the  judCTient.  Bank  of  Woos- 
ter  V.  Stevens,  1  Ohio  St.  233;  Marine  Insur- 
ance Co.  V.  Hodgson,  7  Cranch,  337;  Peck  v. 
Woodbridge,  3  Day,  30;  Davol  v.  Davol,  13 
Mass.  265;    Story,  Eq.  PL,  sec.  782. 

Here  the  question  is  not  as  to  the  conclusive- 
ness of  the  judgment,  but  as  to  the  indebted- 
ness of  Nye  to  the  complainant  when  the  prop- 
erty was  conveyed  to  Harkness.  The  trust  deed 
bears  date  on  the  23d  of  June,  1857.  The- 
judgment  was  recovered  On  the  10th  of  June, 
1863,  nearly  six  years  later.  The  judgment  was 
founded  upon  an  assignment  by  Nye  to  the 
complainant  of  $2,450  of  a  claim  in  favor 
of  Bargy  and  Stewart  against  the  United 
States.  Nye  was  the  assignee  of  those  parties, 
and  his  assignment  to  the  complainant  is  dated 
July  21st,  1860.  This  was  about  three  years 
before  the  date  of  the  judgment. 

But  it  is  alleged  by  the  complainant  that  the 
consideration  of  this  assignment  included  two 
debts  due  to  him  from  Nye,  evidenced  by  in- 
struments bearing  date  on  the  2d  of  November, 
1853,  and  amounting  together  to  $1,650.  One 
is  an  order  by  Nye  on  General  McCalla  to  pay 
the  complainant  the  sum  of  $1,450  out  of  the 
claim  of  Bargy  and  Stewart  before  mentioned. 
The  other  is  a  like  order  for  the  pavment  of 
$200  out  of  the  same  claim,  or  out  of  another 
claim  which  is  mentioned,  payment  to  be  made 
out  of  the  first  money  which  should  be  re- 
ceived on  either,  after  reserving  $500  to  meet 
a  previous  order  which  Nye  had  given.  The 
complainant  insists  that  these  two  orders  rep- 
resented debts  which  subsisted  more  than  two 
years  before  the  execution  of  the  ^rust  deed, 
and  which  still  subsist.  Nye  insists  that 
*they  were  given  and  received  in  dis-  [*374 
charge  of  all  of  his  liabilities  to  the  complain- 
ant down  to  their  date,  and  that  the  complain- 
ant took  them  at  his  own  risk.  Here  lies  the 
stress  of  the  controversy  between  the  parties. 

Nye  and  the  complainant  were  both  exam- 
ined as  witnesses.  A  considerable  mass  of 
other  testimony  is  foimd  in  the  record.  It  is 
to  some  extent  conflicting,  but  we  have  had 
no  difficulty  in  coming  to  a  satisfactory  con- 
clusion as  to  the  facts.  We  think  they  are 
as  follows: 

The  complainant  made  advances  of  money 
to  Nye  from  time  to  time  and  charged  him 
high  rates  of  usuiy.  Nye  evinced  a  strange 
fatuity  in  submitting  to  whatever  terms  the 
complainant  thought  proper  to  impose.  The 
order  for  $1,450  was  given  to  the  complainant 
for  a  much  larger  sum  than  he  claimed  to  be 
due;  Nye  testifies  that  it  was  for  double  the 
amount.  It  was  not  doubted  then  that  the 
claim  to  which  the  order  refers  would  be  speed- 
ily sanctioned  by  Congress,  and  paid  by  the 
government.  A  committee  of  the  House  of  Rep- 
resentatives had  unanimously  reported  a  bill 
to  pay  it.  This  has  occurred  more  than  once 
since.  There  has  been  at  no  time  any  adverse 
action;  but  the  claim  has  not  yet  been  finally 
acted  upon  and  is  still  pending  before  Con- 

Sess.  According  to  the  testimony  of  Nye,  at 
e  same  time  that  he  gave  this  order  to  the 
complainant  he  gave  a  like  order  to  Wm.  G. 
White  lor  double  the  amount  of  a  debt  due 
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to  him.  The  condition  upon  which  both  or- 
ders were  given  was  the  same.  It  was  that  the 
creditors  should  take  them  in  discharge  of 
their  debts,  and  that  Nye  was  to  be  imder  no 
further  personal  liability  touching  either  the 
debts  or  the  orders.  He  avers  that  they  were 
received  by  the  complainant  and  White  re- 
spectively with  this  agreement. 

White*  was  examined  as  a  witness.  Speak- 
ing of  these  orders,  he  says:  "That  order  in 
my  favor  was  taken  by  me  in  full  satisfaction 
of  my  claim  on  Mr.  Nye;  I  understood  from 
Mr.  Haltingly  that  he  received  the  order  from 
Mr.  Nye  in  satisfatrtion  of  his  claim."  The 
complainant  in  his  testimony  admits  that  he 
advanced  but  $100  for  the  order  for  $200,  but 
375*]  "says,  the  balance  was  **in  consideration 
of  advantages,  benefits  and  favors  I  had  done 
him."  This  order  was  taken  line  the  other, 
with  the  understanding  that  there  was  to  be 
no  personal  liability  on  the  part  of  the  drawer. 
The  creditor  was  to  look  alone  to  the  fund 
upon  which  it  was  drawn  for  payment. 

These  conclusions  receive  strong  support 
from  the  fact  that  on  the  5th  of  January, 
1857,  the  complainant  addressed  a  letter  to  S. 
W.  McKnew,  in  which  he  stated  that  he  had 
settled  with  Nye,  and,  in  effect,  that  Nye  owed 
him  nothing.  He  complains  that  this  letter 
was  obtained  from  him  by  unfair  means.  The 
testimony  of  McKnew  shows  that  in  this  he  is 
mistaken. 

In  regard  to  the  assignment  of  $2,450  of  the 
Bargly  and  Stewart  claim,  upon  which  the 
judgment  was  recovered,  Nye  testifies  that  the 
only  consideration  for  it,  in  addition  to  the 
preexisting  orders  of  $1,450  and  $200,  was  a 
further  advance  by  the  complainant  of  $200 — 
$100  in  money  and  the  same  amount  in  gro- 
ceries. 

The  complainant  says:  "We  had  in  1860 
such  a  settlement  as  we  always  had.  He  ob- 
tained further  advances — one  of  $400,  one  of 
$200,  and  some  smaller  amounts  at  differeia^ 
times  which  I  do  not  recollect."  Even  this 
would  leave  a  large  margin  of  difference  be- 
tween the  amount  assigned  and  the  amount  of 
the  consideration.  There  are  several  features 
in  the  complainant's  testimony  which  impress 
us  unfavorably,  but  it  is  not  necessary  to  dwell 
upon  them.  Nor  is  it  material  to  consider  the 
facts  relating  to  the  last  assignment.  We  are 
entirely  satisfied  that  the  orders  of  November 
2d,  1853,  were  taken  by  the  complainant  upon 
the  terms  stated  by  Nye  and  White.  There 
was,  therefore,  no  indebtedness  by  Nye  to  the 
com  pip  i  nan  t  when  the  trust  deed  was  executed 
to  Hrvrkness,  nor  subsequently,  until  the  as- 
signment of  July  21st,  1860,  was  given,  if  there 
were  before  the  rendition  of  the  judgment. 
This  is  decisive  of  the  case  before  us.  Hark- 
ness  and  Mrs.  Nye  were  neither  parties  nor 
privies  to  the  judgment.  Their  rights,  legal 
and  equitable,  were  vested  and  fixed  by  the 
376*]  deed.  Neither  Nye  nor  the  ♦complainant 
could  do  anything  subsequently  to  impair  them. 
The  settlement  of  1860  between  those  parties, 
and  the  judgment  recovered  upon  the  instru- 
ment then  given,  could  have  no  retroactive  ef- 
fect, so  far  as  the  rights  of  trustee  and  cestui 
que  trust  were  concerned. 

The    court  below,    we  think,    properly  dis- 
missed the  bill,  and  the  decree  is  affirmed. 
38a 


L.  P.  WOODRUFF  and  G.  M.  Parker,  Partnei* 
under  the  Name  and  Style  of  Woodruff  & 
Parker,  Plffs.  in  Err., 

V. 

JOHN  PARHAM,  Tax  Collector  of  the  Ciiy  of 

Mobile. 

(See  S.  C.  8  Wall.  123-147.) 

Taxing  imports — tax  on  sales  at  auction. 

The  constitutional  provision  against  taxing  im- 

Korts  by   the  States,   does  not  extend  to  artidet 
rought  from  another  State. 
An  ordinance  under  a  charter  of  a  city  author- 
izing the  collection  of  a  tax  on  sales  at  auction,  is 
valid  as  applicable  to  goods  which  are  products  of 
other   States,    sold   In   original    packages. 

[No.   129.] 
Argued  Oct.   13,  1809.     Decided  Nov  8,   1869. 

IN  ERROR  to  the  Supreme  Court  of  Alabama. 
This  action  was  brought  in  the  Circuit 
Court  of  Mobile  County,  Alabama,  to  recover 
for  an  alleged  wrongful  taking  of  goods  upon 
the  collection  of  a  certain  tax.  Upon  an  agreed 
statement  of  facts,  judgment  was  rendered  for 
defendants.  The  Supreme  Court  of  Alabaiina, 
upon  appeal,  affirmed  the  judgment.  Where- 
upon the  plaintiff  sued  out  this  writ  of  error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs.  John  A.  Campbell,  Geo.  N.  Stewart, 
and  P.  Hamilton,  for  plaintiffs  in  error: 

Can  a  State  tax  imports  into  it  from  other 
States  of  the  Union? 

This  question,  in  its  simple  form,  has  been 
answered  by  Chief  Justice  Marshall,  in  the 
opinion  he  delivered  for  the  Court  in  Brown  ▼. 
Md.,  12  Wheat.  449.  The  question  there  for 
decision  was  upon  the  propriety  of  a  license 
tax  imposed  by  the  State  upon  the  merchant, 
as  a  pre-requisite  or  condition  of  the  right  or 
liberty  to  sell  the  imported  article.  After  dis- 
cussing the  general  principles  involved  in  the 
constitutional  prohibition  upon  the  State  to 
levy  imposts  or  duties  on  imports  or  exports, 
and  deciding  that  this  tax,  though  indirect  in 
form,  was  in  fact  a  duty  on  imports,  and  there- 
fore illegal,  remarks :  "It  may  be  proper  to  add 
that  we  suppose  the  principles  laid  down  in  this 
case  apply  equally  to  importations  from  a  sis- 
ter State." 

That  opinion,  so  announced,  has  more  re- 
cently and  since  the  conflicting  views  of  the 
Passenger  and  License  cases,  been  emphatically 
declared  the  judgment  of  this  court. 

The  State  of  California  for  purposes  of  rev- 
enue, by  an  Act  directed  the  stamp  tax  to  be 
imposed  on  bills  of  lading  for  the  transporta- 
tion from  any  point  or  place  in  that  State,  to 
any  point  or  place  without  the  State,  of  gold 
or  silver  in  any  form. 

The  question  there  was:  is  this  stamp  tax, 
so  required  to  be  paid  by  state  authority,  an 
impost  or  duty  on  an  export  within  the  mean- 
ing of  the  constitutional  prohibition  upon  the 
State?  It  was  held  by  a  unanimous  Bench, 
that  the  tax  fell  within  the  terms  of  the  pro- 
hibition. 

As  in  this  case  so  in  that,  the  transportation 
was  between  States;  it  was  from  the  State  of 
California  to  the  State  of  New  York. 

NOTR. — State  license  taxes  as  affecting  interstate 
romroerce — see  notes,  6  L.  ed.  U.  S.  23 ;  C  I.,  ed. 
U.  S.  678;  37  L.  ed.  U.  8.  217;  88  L.  ed.  V.  S- 
1041 ;  39  L.  ed.  U.  S.  311 ;  30  U  ed.  U.  S.  5.S8^ 
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The  transaction  was  an  export  from  one 
State  to  another  State.  It  was,  nevertheless, 
held  to  be  a  case  of  export  and,  therefore, 
protected  against  any  interference  or  regula- 
tion by  mere  state  authority. 

Upon  the  authority  of  these  two  cases — 
Brown  v.  Md.,  12  Wheat.  419,  and  Almy  v. 
Cal.  24  How.,  160,  16  L.  ed.  644— it  would 
seem  that  the  argument  is  exhausted.  They 
establish  the  rule  that  no  matter  in  what 
form  (whether  by  license  or  by  stamp  duty  or 
by  any  other  device)  a  tax  may  be  sought  to 
be  imposed  by  the  authority  of  the  State  upon 
commerce  not  wholly  internal,  the  attempt  is 
illegal;  and  that  this  rule  applies,  whether 
the  portion  external  to  the  State  which  seeks 
to  tax  is  connected  with,  or  internal  to  a  sis- 
ter State,  or  concerns  the  business  of  a  pure- 
ly foreign  nation.  In  either  event,  the  power 
to  tax  that  commerce  does  not  exist;  it  be- 
longs alone  to  the  Grcneral  (government. 

^d  this  wo.uld  seem  to  result  from  the  lan- 
guage used  in  the  Constitution  in  the  grant  of 
power  to  regulate  commerce.  The  grant  to 
Con|[^csa  is  universal:  "To  regulate  commerce 
with  foreign  nations,  among  the  States,  and 
with  Indian  tribes."    9  Wheat.  193. 

The  prohibition  upon  the  States  is  correla- 
tive. They  nmy  not  coin  money,  nor  nmke 
anything  but  gold  and  silver  coin  a  tender; 
they  may  not  make  any  law  to  impair  the 
obligation  of  a  contract;  they  may  not  lay 
im^iosts  nor  duties  on  imports  nor  exports*; 
they  may  not  lay  any  duty  of  tonnage;  and 
may  not  make  any  agreement  with  themselves 
nor  with  foreign  powers. 

These  grants  to  the  one  and  prohibition  on 
the  other,  seen  clearly  to  indicate  where  the 
whole  power  of  r^^lation  over  matters  purely 
external  to  a  State,  or  common  to  all,  was  in- 
tended to  be  placed. 

After  some  uncertainty,  this  court  has  lately 
announced  conclusions  which  appear  to  be  defi- 
nite and  plain,  and  to  cover  the  whole  point 
now  in  discussion.  Steamship  Co.  v.  Port 
Wardens,  6  Wall.  31,  18  L.  ed.  749;  Crandall 
V.  Nevada,  6  Wall.  35.  18  L.  ed.  745. 

On  the  part  of  the  State,  it  is  an  attempt  to 
tax  an  article  brought  into  it  from  another 
State,  for  purpose  of  sale. 

This  legislation  falls  within  the  definitions 
and  limitations  announced  in  Crandall  v.  Neva- 
da; See.  also,  Cooley  v.  Board  of  Wardens,  12 
How.  299. 

The  case,  too,  falls  within  the  scope  of  the 
dissenting  opinions  in  the  former  case,  and 
within*  the  letter  of  the  decision  in  Steamship 
O).  ▼.  Port  Wardens. 

The  case,  too,  falls  within  the  influence  of 
the  opinion  of  the  court  in  Hays  v.  Steamship 
Co.  17  How.,  596,  15  L.  ed.  264. 

See,  also,  Gibbons  v.  Ogden,  9  Wheat.  186, 
209;  Sinnott  v.  Davenport,  22  How.  229,  238, 
16  L.  ed.  243,  246. 

The  power  existing  in  Congress  to  regulate, 
and  its  abstaining  from  legislation  on  the 
subject,  is  as  expressive  an  enactment  as  the 
most  positive  declaration  could  be.  It  is  a 
declaration  that  the  commerce  between  the 
States  shall  be  free.  Gibbons  v.  Ogden;  Pas- 
senger cases,  7  How.  464. 

Mr.  P.  Phillips,  for  defendant  in  error: 

Citizens  of  another  State  can  never  claim 
8  Wall. 


greater  immunity  than  is  accorded  by  a  State 
to  its  own  citizens. 

A  tax  which  does  not  discriminate  against 
goods  brought  from  another  State,  which  does 
not  operate  upon  goods  in  transit  to  other 
States,  but  is  only  imposed  on  all  sold  in  the 
State,  in  nowise  countervails  that  harmony 
«nd  equality  intended  to  be  secured  by  the 
Federal  Constitution. 

In  the  case  of  Pierce  v.  N.  H.  6  How.  554 
(License  cases),  the  appellant  was  indicted  and 
convicted  of  selling  a  barrel  of  gin  purchased 
in  Massachusetts,  and  brought  coastwise  to  his 
store  in  Dover. 

This  case  was  heard  and  decided  in  connec- 
tion with  the  case  of  Thurlow  v.  Mass.,  and 
Fletcher  v.  R.  I.  and  differed  only  in  the  fact 
that  in  the  last  two  cases  the  conviction  was 
for  selling  foreign  imported  liquors.  Taney, 
Ch.  J.  after  deciding  the  cases  of  Mass.  and  R. 
I.  says:  "I  come  now  to  the  New  Hampshire 
case,  in  which  a  different  principle  is  involved, 
the  question,  however,  arising  under  the  same 
clause  of  the  Constitution." 

"The  present  case  differs  from  Brown  v. 
Maryland,  12  Wheat.  449,  in  this,  that  the 
former  was  one  arising  out  of  commerce  with 
foreign  nations,  which  Congress  had  regulated 
by  law;  whereas  the  present  is  a  case  of  com- 
merce between  two  States,  in  relation  to  which 
Congress  has  not  exercised  its   power." 

"The  law  of  New  Hampshire  acts  directly 
upon  an  import  from  one  State  to  another, 
while  in  the  hands  of  the  importer  for  sale, 
and  is,  therefore,  a  regulation  of  conunerce." 

After  a  full  consideration  of  the  question,  the 
Chief  Justice  concludes: 

"Upon  the  whole,  therefore,  the  law  of  New 
Hampshire  is,  in  my  judgment,  a  valid  one; 
for  although  the  gin  sold  was  an  import  from 
another  State,  and  Congress  had  clearly  the 
power  to  regulate  such  importation,  yet,  as 
it  has  made  no  such  regulation,  the  traffic  in 
the  article  may  lawfully  be  regulated  by  the 
State,  as  soon  as  it  is  landed  in  its  territory." 
Judge  McLean,  commenting  upon  the  dic- 
tum in  Brown  v.  Maryland,  says: 

"Neither  the  facts  nor  the  reasons  of  that 
case  apply  to  a  person  who  transports  an  ar- 
ticle from  one  State  to  another.  In  some  cases 
the  transportation  is  only  made  a  few  feet  or 
rods,  and  generally  is  attended  with  little  risk, 
and  no  duty  is  paid  to  the  Federal  or  State 
Governments,  and  why  should  property  when 
conveyed  over  a  State  line  be  exempt  from 
taxation  which  is  conunon  to  all  other  property 
in  the  States  T" 

Woodbury,  J.,  in  delivering  his  separate 
opinion,  says:  "It  had  been  contended  that 
the  sum  required  to  be  paid  for  a  license  is  in 
the  nature  of  a  duty  on  imports,  and  thus  in 
conflict  with  the  Constitution  as  settled  in 
Brown  v.  Maryland.  It  is  conceded  that  a 
State  is  forbidden  to  lay  any  duties  on  imports. 
But  the  statutes  in  question  do  not  purport  to 
tax  imports  from  abroad  or  imports  from 
another  State.  The  last  is  not  believed  to  be 
referred  to  in  the  Constitution. 

I  ask  attention  to  the  fact,  that  while  there 

was  contrariety  of  argument  in  the  separate 

opinions,  there  was  no  difference  of  opinion  as 

to  the  constitutionality  of  the  state  law. 

It  necessarily  follows  that  if  the  gin  brought 
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Into  New  Hampshire  from  Massachusetts  was 
an  import  within  the  meaning  of  the  Constitu- 
tion, then  the  license  tax  required  by  the 
State  was  a  tax  on  imports,  and  void  under 
the  decision  in  Brown  v.  Maryland. 

The  decision  maintaining  the  validity  of  the 
Act  is,  therefore,  conclusive  of  the  l>08ition  that 
the  gin  was  not  an  'import." 

The  same  doctrine  has  been  held  by  the  state 
courts. 
•State  ▼.  Pinckney,  10  S.  C.  (Rich.)  474; 
Gumming  v.  Savannah,  R.  M.  Charl.  26;  Har- 
rison V.  Vicksburff,  3  Sm.  &  M.  581;  Beall  v. 
State,  4  Blackf.  107;  Pedelford  v.  Savannah, 
14  Geo.  438. 

In  the  case  of  Nathan  v.  La.  8  How.  80, 
the  Act  of  the  State  provided  that  "Every  ex- 
change broker  shall  pay  an  annual  tax  of 
$250."  It  was  contended  that,  as  the  appellant 
dealt  solely  in  foreign  bills  of  exchange,  the 
Act  operated  is  a  tax  oil  commerce;  but  this 
court  held: 

1.  That  this  was  not  a  tax  on  bills  of  ex- 
change, but  on  the  business  of  a  broker. 

2.  That  the  right  of  a  State  to  tax  its  own 
citizens  for  the  prosecution  of  any  business  or 
profession,  has  not  been  doubted.    Nathan  v.  La. 

It  need  not  be  denied  that,  under  the  grant 
of  the  commercial  power.  Congress  might  pro- 
vide for  exemption  from  state  taxation,  inci- 
dental as  well  as  direct,  of  all  property  car- 
ried from  one  State  to  another;  but  this 
grant  does  not  operate,  proprio  vigore,  to  de- 
vest the  States  of  all  right  to  a(^  upon  the 
subject.     In  the  absence  of  any  Act  of  Con- 

eess  with  which  the  state  law  conflicts,  that 
w  will  be  maintained.  U.  S.  ▼.  R.  R.  Bridge 
Co.  6  McLean,  517. 

In  the  late  case  of  Crandall  v.  Nevada,  this 
court  held  that  under  the  power  to  regulate 
commerce  among  the  States,  Confess  had  au- 
thority to  pass  laws,  the  operation  of  which 
would  be  inconsistent  with  the  tax  imposed  by 
the  State.  But  it  passed  no  such  laws.  It  was, 
therefore,  held  that  inasmuch  as  the  tax  did 
not,  of  Useltf  institute  any  regulation  of  com- 
merce of  I&  national  character,  or  which  had 
a  uniform  operation  over  the  whole  country, 
it  was  not  repugnant  to  that  clause  of  th^ 
Constitution. 

Crandall  v.  Nevada,  6  Wall.  43,  18  L.  ed. 
747 ;  see,  also,  Gibbond  v.  Ogden,  9  Wheat.  201. 

''Merchandise  in  original  packages  (says the 
court  in  a  late  case ) ,  once  sold  by  the  importer, 
is  taxable  as  other  property."  Pervear  v. 
Com.  5  Wall.  479,  18  L.  ed.  609. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  charter  of  Mobile  authorizes  that  City 
to  impose  a  tax  for  municipal  purposes  on  real 
and  personal  estate,  auction  sales  and  sales 
of  merchandise,  capital  employed  in  business 
and  income  within  the  City.  The  plaintiff  in 
error  having  sold  as  auctioneer  and  commission 
merchant,  a  large  amount  of  goods  for  others, 
and  also  in  his  own  account,  claims  that  as  to 
such  goods  as  were  brought  into  the  State  of 
Alabama  from  other  States  of  the  Union,  and 
sold  by  him  at  wholesale  in  the  original  and 
unbroken  packages,  he  is  not  liable  to  the  tax 
which  the  ordinances  of  the  City  imposed  upon 
all  sales  of  merchandise. 
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The  case  was  heard  in  the  courts  of  the 
State  of  Alabama  upon  an  agreed  stat«nent  of 
facts,  and  that  statement  fully  raises  the 
question  whether  merchandise  brought  from 
other  States  and  sold,  under  the  circumstances 
stated,  comes  within  the  prohibition  of  the 
Federal  Constitution,  that  no  State  shall,  with^ 
out  the  consent  of  Congress,  levy  any  im- 
posts or  duties  on  imports  or  exports.  And 
it  is  claimed  that  it  also  brings  the  case  with^ 
in  the  principles  laid  down  by  ^is  court  in 
Brown  v.  Md.,  12  Wheat.  419. 

That -decision  has  been  recognized  for  over 
forty  ^ears  as  governing  the  action  of  this 
court  in  the  same  class  of  cases,  and  its  rea- 
soning has  been  often  cited  and  received  with 
approbation  in  others  to  which  it  was  applica- 
ble. We  do  not  now  propose  to  question  its 
authority  or  to  depart  from  its  principles. 

The  tax  of  the  State  of  Maryland,  which  was 
the  subject  of  controversy  in*  that  case,  was 
limited  by  its  terms  to  importers  of  foreign  ar- 
ticles or  commodities,  and  the  proposition  that 
we  are  now  to  consider  is  whether  the  pro- 
vision of  *the  Constitution  to  which  we  [*z3i 
have  referred  extends,  in  its  true  meaning  and 
intent,  to  articles  brought  from  one  Statb  of 
the  Union  into  another. 

The  subject  of  the  relative  rights  and  pow- 
ers of  the  Federal  and  State  Governments  in 
regard  to  taxation,  always  delicate,  has  ac- 
quired an  importance  by  reason  of  the  in- 
creased public  burdens  growing  out  of  the 
recent  war,  which  deman&  of  all  who  may  bo 
called  in  the  discharge  of  public  duty  to  decide 
upon  any  of  its  various  phases,  that  it  shall 
be  done  with  great  care  and  deliberation.  Hap- 
pily for  us  much  the  larger  share  of  these  re- 
sponsibilities rests  with  the  legislative  depart- 
ments of  the  State  and  Federal  Governments. 
But  when,  under  the  pressure  of  a  taxation 
necessarily  heavy,  and  in  many  cases  new  in 
its  character,  the  parties  affected  by  it  resort 
to  the  courts  to  ascertain  whether  their  in- 
dividual rights  have  been  infringed  by  legis- 
lation, and  assert  rights  supposed  to  be  guar- 
antied by  the  Federal  Constitution,  they,  in 
every  such  case  properly  brought  before  us,  de- 
volve upon  this  court  an  obligation  to  decide  the 
question  raised  from  which  there  is  no  escape. 

The  words  "impost,"  "imports"  and  "ex- 
ports" are  frequently  used  in  the  Constitution. 
They  have  a  necessary  correlation,  and  when 
we  have  a  clear  idea  of  what  either  word  means 
in  any  particular  connection  in  which  it  may 
be  found,  we  have  one  of  the  most  satisfactory 
tests  of  its  definition  in  other  parts,  of  the 
same  instrument. 

In  the  case  of  Brown  v.  Maryland,  the  word 
"imports,"  as  used  in  the  clause  now  under 
consideration,  is  defined,  both  on  the  authority 
of  the  lexicons  and  of  usage,  to  be  articles 
brought  into  the  country;  and  impost  is  there 
said  to  be  a  duty,  custom,  or  tax  levied  on  ar- 
ticles brought  into  the  country.  In  the  ordi- 
nary use  of  these  terms  at  this  day,  no  one 
would,  for  a  moment,  think  of  them  as  having 
relation  to  any  other  articles  than  thoae 
brought  from  a  country  foreign  to  the  United 
States,  and  at  the  time  the  case  of  Brown  v. 
Maryland  was  decided — namely:  in  1827 — it 
is  reasonable  to  suppose  that  the  general  usage 
was  the  same,  and  that  in  defining  imports  as 
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13a*]  articles  brought  Into  the  oountrj,  •the 
Chief  Justice  used  the  word  "country"  as  a 
synonym  for  United  States. 

But  the  word  is  susceptible  of  being  applied 
to  articles  introduced  from  one  State  into  an- 
other, and  we  must  inquire  if  it  was  so  used 
by  the  framers  of  the  Constitution. 

Leaving,  then,  for  a  moment,  the  clause  of 
the  Constitution  under  consideration,  we  find 
the  first  use  of  any  of  these  correlative  terms 
in  that  clause  of  the  8th  section  of  the  1st 
article,  which  begins  the  enumeration  of  the 
powers  confided  to  Congress. 

"The  Congress  shall  have  power  to  levy  and 
collect  taxes,  duties,  imposts  and  excises,     . 
.     .     but  all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States." 

Is  the  word  "impost,"  here  used,  intended 
to  confer  upon  Congress  a  distinct  power  to 
levy  a  tax  upon  all  goods  or  merchandise  car- 
ried from  one  State  into  another?  Or  is  the 
power  limited  to  duties  on  foreign  imports?  If 
the  former  be  intended,  then  the  power  con- 
ferred is  curiously  rendered  nugatory  by  the 
subsequent  clause  of  the  0th  section,  which  de- 
clares that  no  tax  shall  be  laid  on  articles  ex- 
ported from  any  State,  for  no  article  can  be 
imported  from  one  State  into  another  which  is 
not,  at  the  same  time,  exported  from  the  for- 
mer. But  if  we  give  to  the  word  "imposts," 
as  used  in  the  first  mentioned  clause,  the  defi- 
nition of  Chief  Justice  Marshall,  and  to  the 
word  "export"  the  corresponding  idea  of  some- 
thing carried  out  of  the  United  States,  we  have, 
in  the  power  to  lay  duties  on  imports  from 
abroad,  and  the  prohibition  to  lay  such  duties 
on  exports  to  other  countries,  the  power  and 
its  limitations  concerning  imposts. 

It  is  also  to  be  remembered  that  the  Conven- 
tion was  here  giving  the  right  to  la^  taxes  by 
national  authority  m  connection  with  paying 
the  debts  and  providing  for  the  common  de- 
fense and  the  general  welfare,  and  it  is  a  rea- 
sonable inference  that  they  had  in  view,  in  the 
use  of  the  word  "imports,"  those  articles  which, 
being  introduced  from  other  nations  and  dif- 
fused generally  over  the  country  for  consump- 
tion«  would  contribute,  in  a  common  and  gen- 
133*  ]  eral  way,  to  the  support  •of  the  National 
Government.  If  internal  taxation  should  be- 
come necessary,  it  was  provided  for  by  the 
terms  "taxes"  and  "excises." 

There  are  two  provisions  of  the  clause  under 
which  exemption  from  state  taxation  is 
claimed  in  this  case,  which  are  not  without  in- 
fluence on  that  prohibition,  namely:  that  any 
State  may,  with  the  assent  of  Congress,  lay 
a  tax  on  imports,  and  that  the  net  produce  of 
rach  tax  shall  be  for  the  benefit  of  the  Treas- 
ury of  the  United  States.  The  framers  of  the 
Constitution,  claiming  for  the  General  Govern- 
ment, as  they  did,  all  the  duties  on  foreign 
goods  imported  into  the  country,  might  well 
permit  a  State  that  wished  to  tax  more  heavily 
than  Congress  did,  foreign  liquors,  tobacco,  or 
other  articles  injurious  to  the  community,  or 
whidi  interfered  with  their  domestic  policy,  to 
do  so,  provided  such  tax  met  the  approbation  of 
Congress,  and  was  paid  into  the  Federal  Treas- 
ury. But  that  it  was  intended  to  permit  such 
a  tax  to  be  imposed  by  such  authority  on  the 
products  of  neighboring  States  for  the  use  of 
the  Federal  Government,  and  that  Congress, 
under  this  temptation,  was  to  arbitrate  be- 
8  Wall. 


tween  the  State  which  proposed  to  levy  the 
tax  and  those  which  opposed  it,  seems  alto- 
gether improbable. 

Yet  this  must  be  the  construction  of  the 
clause  in  question  if  it  has  any  reference  to 
goods  imported  from  one  State  into  another. 

If  we  turn  for  a  moment  from  the  considera- 
tion of  the  language  of  the  Constitution  to  the 
history  of  its  formation  and  adoption,  we  shall 
find  additional  reason  to  conclude  that  the 
words  imports  and  imposts  were  used  with 
exclusive  reference  to  articles  imported  from 
foreign  countries. 

Section  3,  article  6,  of  the  Confederation  pro- 
vided that  no  State  should  lay  imposts  or  du- 
ties which  might  interfere  with  any  stipula- 
tion in  treaties  entered  into  by  the  United 
States;  and  section  1,  article  9,  that  no  treaty 
of  commerce  should  be  made  whereby  the  legis- 
lative power  of  the  respective  States  should  be 
restrained  from  imposing  such  imposts  and 
duties  on  foreigners  as  their  own  people  were 
subjected  to,  or  from  prohibiting  the  exporta- 
tion or  'importation  of  any  species  of  [•134 
goods  or  commodities  whatsoever.  In  these 
two  articles  of  the  Confederation,  the  words 
imports,  exports  and  imposts  are  used  with  ex- 
clusive reference  to  foreign  trade,  because  they 
have  regard  only  to  the  treaty  making  power 
of  the  federation. 

As  soon  as  peace  was  restored  by  the  success 
'of  the  Revolution,  and  commerce  began  to  re- 
vive, it  became  obvious  that  the  most  eligible 
mode  of  raising  revenue  for  the  support  of  the 
General  Government  and  the  payment  of  its 
debts  was  by  duties  on  foreign  merchandise 
imported  into  the  country.  The  Congress  ac- 
cordingly recommended  the  States  to  levy  a 
duty  of  five  per  cent,  on  all  such  imports,  for 
the  use  of  the  Confederation.  To  this,  Rhode 
Island,  which,  at  that  time,  was  one  of  the 
largest  importing  States,  objected,  and  we 
have  a  full  report  of  the  remonstrance  ad 
dressed  by  a  committee  of  Congress  to  that 
State  on  that  subject.  I  Elliot,  Debates,  131- 
133.  And  the  discussions  of  the  Congress  of 
that  day,  as  imperfectly  as  they  have  been  pre- 
served, are  full  of  the  subject  of  the  injustice 
done  by  the  States  who  had  good  seaports,  by 
duties  levied  in  those  ports  on  foreign  goods 
designed  for  States  who  had  no  such  ports. 

In  this  state  of  public  feeling  in  this  matter, 
the  Constitution  Convention  assembled. 

Its  very  first  grant  of  power  to  the  new  gov- 
ernment about  to  be  established,  was  to  lay 
and  collect  imposts  or  duties  on  foreign  goods 
imported  into  the  country,  and  among  i&  re- 
straints upon  the  States  was  the  corresponding 
one  that  they  should  lay  no  duties  on  imports 
or  exports.  It  seems,  however,  from  Mr.  Madi- 
son's account  of  the  debates,  that  while  the 
necessity  of  vesting  in  Congress  the  power  to 
levy  duties  on  foreign  goods  was  generally  con- 
ceded, the  right  of  the  States  to  do  so  likewise 
was  not  given  up  without  discussion,  and  was 
finally  yielded  with  the  qualification  to  which 
we  have  already  referred,  that  the  States  might 
lay  such  duties  with  the  assent  of  Congress. 
Mr.  Madison  moved  that  the  words  "nor  lay 
imposts  or  duties  on  imports"  be  placed  in 
•that  class  of  prohibitions  which  were  [•135 
absolute,  instead  of  those  which  were  dependent 
on  the  consent  of  Congress.  His  reason  was 
that  the  States  interest^  in  this  power  (mean- 
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ing  those  who  had  good  seaports)  by  which 
they  could  tax  the  imports  of  their  neighbors 
passing  through  their  markets,  were  a  major- 
ity, and  could  gain  the  consent  of  Congress 
to  the  injury  of  New  Jersey,  North  Carolina, 
and  other  non-importing  States.  But  his  mo- 
tion failed.  6  Madison  Papers,  486.  In  the 
Convention  of  Virginia,  called  to  adopt  the  Con- 
stitution, that  distinguished  expounaer  and  de- 
fender of  the  instrument,  so  largely  the  work 
of  his  own  hand,  argued,  in  support  of  the  au- 
thority to  lay  direct  taxes,  that  without  this 
power,  a  disproportion  of  burden  would  be  im- 
posed on  the  Southern  States,  because,  having 
fewer  manufactures,  they  would  consume  more 
imports  and  pay  more  of  the  imposts.  3  Elliot, 
Debates,  248.  So,  in  defending  the  clause  of  the 
Constitution  now  under  our  consideration,  he 
says:  "Some  States  export  the  produce  of 
other  States.  Virginia  exports  the  produce  of 
North  Carolina;  Pennsylvania  those  of  New 
Jersey  and  Delaware;  and  Rhode  Island  those 
of  Connecticut  and  Massachusetts.  The  export- 
ing States  wished  to  retain  the  power  of  laying 
duties  on  exports  to  enable  them  to  pay  ex- 
penses incurred.  The  States  whose  produce  was 
exported  by  other  States,  were  extremely  jeal- 
ous lest  a  contribution  should  be  raised  of 
them  by  the  exporting  States,  bv  laying  heai^ 
duties  on  their  own  commodities.  If  this 
clause  be  fully  considered  it  will  be  found  to  be 
more  consistent  with  justice  and  equity  than 
any  other  practicable  mode;  for,  if  the  States 
had  the  exclusive  imposition  of  duties  on  ex- 
ports, they  might  raise  a  heavy  contribution 
of  the  other  States  for  their  own  exclusive 
emoluments."  2  Elliot,  Debates,  443,  444.  Sim- 
ilar observations,  from  the  same  source,  are 
found  in  the  42d  number  of  the  Federalist,  but 
with  more  direct  reference  to  the  power  to 
regiilate  commerce. 

Qov.  Ellsworth,  in  opening  the  debate  of  the 
Connecticut  Convention  on  the  adoption  of  the 
Constitution,  says:  ''Our  being  tributary  to 
Z36*]  our  sister  States,  is  in  consequence  *of 
the  want  of  a  Federal  system.  The  State  of 
New  York  raises  £60,000  or  £80,000  in  a  year  by 
impost.  Connecticut  consumes  about  one  third 
of  the  goods  upon  which  this  impost  is  laid  and, 
consequently,  pa3r8  one  third  of  this  sum  to 
New  York.  If  we  import  by  the  medium  of 
Massachusetts,  she  has  an  impost,  and  to  her 
we  pay  tribute."  2  Elliot,  Debates,  192.  A  few 
days  later  he  says :  "I  find,  on  calculation,  that 
a  general  impost  of  five  per  cent,  would  raise  a 
sum  of  £246,000,"  and  adds :  "It  is  a  strong  ar- 
gument in  favor  of  an  impost,  that  the  collec- 
tion of  it  will  interfere  less  with  the  internal 
police  of  the  States  than  any  other  species  of 
tELxation.  It  does  not  fill  the  country  with 
revenue  officers,  but  is  confined  to  the  sea  coast, 
and  is  chiefly  a  water  operation.  ...  If 
we  do  not  give  it  to  Congress,  the  individual 
States  will  have  it."    2  Elliot,  Debates,  196. 

It  is  not  too  much  to  say  that,  so  far  as  our 
research  has  extended,  neither  the  word  "ex- 
port," "import"  or  "impost"  is  to  be  found  in 
the  discussions  on  this  subject,  as  they  have 
oome  down  to  us  from  that  time,  in  reference 
to  any  other  than  foreign  commerce,  without 
some  special  form  of  words  to  show  that  foreign 
commerce  Ss  not  meant.  The  only  allusion  to 
imposts  in  the  Article  of  Confederation  is  clear- 
ly limited  to  duties  on  goods  imported  from 
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foreign  States.  Wherever  we  find  the  grievance 
j  to  be  remedied  by  this  provision  of  the  Consti- 
tution alluded  to,  the  duty  levied  by  the  States 
on  foreign  importations  is  alone  mentioned,  and 
the  advantages  to  accrue  to  Congress  from  the 
power  confided  to  it,  and  withheld  from  the 
States,  is  always  mentioned  with  exclusive  ref- 
erence to  foreign  trade. 

Whether  we  look,  then,  to  the  tenns  of  the 
clause  of  the  Constitution  in  question,  or  to  its 
relation  to  other  parts  of  that  instrument,  or  to 
the  history  of  its  formation  and  adoption,  or  to 
the  comments  of  the  eminent  men  who  took 
part  in  those  transactions,  we  are  forced  to  the 
conclusion  that  no  intention  existed  to  prohibit, 
by  this  clause,  the  ri^ht  of  one  State  to  tax 
articles  brought  into  it  from  another.  If  we 
examine  for  a  moment  the  results  of  an  oppo- 
site doctrine,  *we  shall  be  well  satisfied  [*i37 
with  the  wisdom  of  the  Constitution  as  thus 
construed. 

llie  merchant  of  Chicago  who  buys  his  goods 
in  New  York  and  sells  at  wholesale  in  the  orig- 
inal packages,  may  have  his  millions  employed 
in  trade  for  half  a  lifetime  and  escape  all  state, 
county  and  city  taxes;  for  all  that  he  is  worth 
is  invested  in  goods  which  he  claims  to  be  pro- 
tected as  imports  from  New  York.  Neither  the 
State  nor  the  city  which  protects  his  life  and 
property  can  make  him  contribute  a  dollar  to 
support  its  government,  improve  its  thorough- 
fares or  educate  its  children.  The  merchant  in 
a  town  in  Massachusetts,  who  deals  only  in 
wholesale,  if  he  purchase  his  goods  in  New 
York,  is  exempt  from  taxation.  If  his  neighbor 
purchase  in  Boston,  he  must  pay  all  the  tax 
which  Massachusetts  levies  with  equal  justice 
on  the  property  of  all  the  citizens. 

These  cases  are  merely  mentioned  as  illus- 
trations. But  it  is  obvious  that  if  articles 
brought  from  one  State  into  another  are  ex- 
empt from  taxation,  even  under  the  limited  cir- 
cumstances laid  down  in  the  case  of  Brown  ▼. 
Maryland,  the  grossest  injustice  must  prevail, 
and  equality  of  public  burdens  in  all  our  large 
cities  is  impossible. 

It  is  said,  however,  that,  as  a  court,  we  are 
bound,  by  our  former  decisions,  to  a  contrary 
doctrine,  and  we  are  referred  to  the  cases  of 
Almy  V.  Cal.  24  How.  169,  17  L.  ed.  614,  and 
Brown  v.  Md.  12  Wheat.  419,  in  supiM)rt  of 
the  assertion. 

The  case  first  mentioned  arose  under  a  stat- 
ute of  California,  which  imposed  a  stamp  tax 
on  bills  of  lading  for  the  transportation  of  gold 
and  silver  from  any  point  within  the  State  to 
any  point  without  the  State. 

The  master  of  the  ship  Rattler  was  fined  for 
violating  this  law,  by  refusing  to  affix  a  stamp 
to  a  bill  of  lading  for  gold  shipped  on  board 
his  vessel  from  &n  Francisco  to  New  York. 
It  seems  to  have  escaped  the  attention  of  coun- 
sel on  both  sides,  and  of  the  Chief  Justice  who 
delivered  the  opinion,  that  the  case  was  one  of 
interstate  commerce.  No  distinction  of  the 
kind  is  taken  by  counsel,  none  alluded  to  by  the 
court,  except  in  the  incidental  statement  of  the 
termini  of  the  voyage.  In  the  language  of  the 
court,  citing  Brown  v.  Md.  'as  governing  ['la* 
the  case,  the  Statute  of  Maryland  is  described 
as  a  tax  on  foreign  articles  and  commodities. 
The  only  question  discussed  by  the  court  is, 
whether  the  bill  of  lading  was  so  intimately 
connected  witn  the  articles  of  export  described 
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in  it  that  a  tax  on  it  was  a  tax  on  the  articles 
export^.  And,  in  arguing  this  proposition,  the 
Chief  Justice  says  that  ^A  bill  of  lading,  or 
8ome  equivalent  instrument  of  writing,  is  inva- 
riably associated  with  every  cargo  of  merchan- 
dise exported  to  a  foreign  country,  and  conse- 
qnently  a  duty  upon  that  is,  in  substance  and 
effect,  a  duty  on  the  article  exported."  It  is 
impossible  to  examine  the  opinion  without  per- 
ceiving that  the  mind  of  the  writer  was  ex- 
clusively directed  to  foreign  commerce,  and 
there  is  no  reason  to  suppose  tliat  the  question 
which  we  have  discussed  was  in  his  thought. 
We  take  it  to  be  sound  principle,  that  no  prop- 
osition of  law  can  be  said  to  be  overruled  by 
a  court,  which  was  not  in  the  mind  of  the 
court  when  the  decision  was  made.  The  Vic- 
toiy,  6  Wall.  382,  18  L.  ed.  848. 

The  case,' however,  was  well  decided  on  the 
ground  taken  by  Mr.  Blair,  counsel  for  defend- 
ant, namely:  that  such  a  tax  was  a  regulation 
of  commerce,  a  tax  imposed  upon  the  transpor- 
tation of  goods  from  one  State  to  another,  over 
the  high  seas,  in  conflict  with  that  freedom  of 
transit  of  goods  and  persons  between  one  State 
and  another,  which  is  vnthin  the  rule  laid 
down  in  Crandall  v.  Nevada,  6  Wall,  36,  18  L. 
ed.  745,  and  with  the  authority  of  Congress  to 
regulate  commerce  among  the  States.  We  do 
not  regard  it,  therefore,  as  opposing  the  views 
which  we  have  announced  in  this  case. 

The  case  of  Brown  ▼.  Maryland,  as  we  have 
already  said,  arose  out  of  a  statute  of  that 
State,  taxing,  by  way  of  discrimination,  im- 
porters who  sold,  by  wholesale,  foreign  |[oods. 

Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court,  distinctly  bases  the  inva- 
Hditv  of  the  statute,  (1)  On  the  cUuse  of  the 
Constitution  which  forbids  a  State  to  levy  im- 
posts or  duties  on  imports;  and  (2)  That  which 
confers  on  Congress  the  power  to  regulate  com- 
merce with  foreign  nations,  among  the  States, 
with  the  Indian  tribes. 

139*]  *T^e  casual  remark,  therefore,  made  in 
the  close  of  the  opinion,  "that  we  suppose  the 
principles  laid  down  in  this  case  to  apply 
equally  to  importations  from  a  sister  State," 
can  only  be  received  as  an  intimation  of  what 
they  might  decide  if  the  case  ever  came  before 
them,  for  no  such  case  was  tnen  to  be  decided. 
It  is  not,  therefore,  a  judicial  decision  of  the 
question,  even  if  the  remark  was  intended  to 
apply  to  the  first  of  the  ground  on  which  that 
deeision  was  placed. 

But  the  opinion  in  that  case  discussed,  as  we 
have  said,  under  two  distinct  heads,  the  two 
dauses  of  the  Constitution  which  he  supposed 
to  be  violated  by  the  Maryland  Statute,  and  the 
remark  above  quoted  follows  immediately  the 
discussion  of  the  second  proposition,  or  the  ap- 
plicability of  the  commerce  clause  to  that  case. 

If  the  court  then  meant  to  say  that  a  tax 
levied  on  goods  from  a  sister  State  which  was 
not  levied  on  goods  of  a  similar  character  pro- 
duced within  the  State,  would  be  in  conflict 
with  the  clause  of  the  Constitution  giving  Con- 
gress the  right  "to  regulate  commerce  among 
the  States,"  as  much  as  the  tax  on  f  orei^  goods, 
then  under  consideration,  was  in  conflict  with 
the  authority  "to  regulate  commerce  with  for- 
eign nations,"  we  agree  with  the  proposition. 

It  may  not  be  inappropriate  here  to  refer  to 
the  License  Cases,  6  How.  6d4. 

The  separate  and  diverse  opinions  delivered 
8  Wau.. 


by  the  judges  on  that  occasion  leave  It  v^ry 
doubtful  if  any  material  proposition  was  de- 
cided, though  the  precise  point  we  have  here 
ar^ed  was  before  the  court  and  seemed  to  re- 
quire solution.  But  no  one  can  read  the  opin- 
ions which  were  delivered  without  perceiving 
that  none  of  them  held  that  goods  imported 
from  one  btate  into  another  are  within  the  pro- 
hibition to  the  States  to  levy  taxes  on  imports, 
and  the  language  of  the  Chief  Justice  and 
Judge  McLean  leave  no  doubt  that  their  views 
are  adverse  to  tne  proposition. 

We  are  satisfied  that  the  question,  as  a  dis- 
tinct proposition  ^necessary  to  be  de-  [*i40 
cided,  is  before  the  court  now  for  the  first  time. 

But,  we  may  be  asked,  is  there  no  limit  to 
the  power  of  thci  States  to  tax  the  produce  of 
their  sister  States  brought  within  their  bor- 
ders? And  can  they  so  tax  them  as  to  drive 
them  out  or  altogether  prevent  their  introduc- 
tion or  their  transit  over  their  territory  T 

The  case  before  us  is  a  simple  tax  on  sales  of 
merchandise,  imposed  alike  upon  all  sales  made 
in  Mobile,  whether  the  sales  be  made  by  a  citi- 
zen of  Alabama  or  of  another  State,  and 
whether  the  goods  sold  are  the  produce  of  that 
State  or  some  other.  There  is  no  attempt  to 
discriminate  injuriously  against  the  products 
of  other  States  or  the  rights  of  their  citizens, 
and  the  case  is  not,  therefore,  an  attempt  to 
fetter  commerce  among  the  States,  or  to  de- 
prive the  citizens  of  other  States  of  any  privi- 
lege or  immunity  possessed  by  citizens  of  Ala- 
bama. But  a  law  having  such  operation  would, 
in  our  opinion,  be  an  infringement  of  the  pro- 
visions of  the  Constitution  which  relate  to 
those  subjects  and,  therefore,  void..  There  is 
also,  in  addition  to  the  restraints  which  those 
provisions  impose  by  their  own  force  on  the 
States,  the  unquestioned  power  of  Congress,  un- 
der the  authority  to  regulate  commerce  among 
the  States,  to  interpose,  by  the  exercise  ot  this 

Sower,   in  such  a  maimer  as  to  prevent  the 
tate  from  any  oppressive  interference  with  the 
free  interchange  of  commodities  by  the  .citizens 
of  one  State  with  those  of  another. 
Judgment  affirmed. 


JOHN  W.  HINSON,  Plff.  in  Err., 

▼. 
Tirr.TRTTA  B.  LOTT,  Tax  Collector  of  the  County 

of  Mobile. 

(See  S.  C.  8  Wall.  14&-163.) 

Tax  on  spirituous  liquors  from  other  States, 

valid. 

A  state  Act  Imposing  a  state  tax  of  fifty  cents 
per  gallon  on  all  spirituous  liquors  brought  into  a 
State,  the  same  tax  being  Imposed  upon  all  splrit- 
nons  liquors  manufactured  in  the  State,  Is  not  a 
violation  of  the  Constitution. 

The  Act  does  not  discriminate  against  the  prod- 
nets  of  sister  SUtes.  but  Is  on  appropriate  and 
legitimate  exercise  of  the  taxing  powers  of  the 
States.  ^^  , 

[No.  130.  ] 

Argued  Oct.  13,  1869.         Decided  Nov.  8,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 

The  bill  in  this  case  was  tried  by  the  plaintiff 
in  error,  in  the  Southern  Chancery  Division 

Nora. — State  taxation  is  sheeting  Interstate 
commerce — see  notes,  37  L.  ed.  U.  S.  217.;  38  L. 
ed.  U.  S.  1041 ;  89  L.  ed.  U.  8.  311 ;  89  L.  ed.  U. 

S.  638. 
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of  the  State  of  Alabama,  to  enjoin  the  collec- 
tion of  certain  taxes.  A  decree  having  been  en- 
tered dismissing  the  said  bill,  the  complainant 
took  an  appeal  to  the  Supreme  Court  of  the 
State.  That  court  decreed  that  the  bill  should 
be  dismissed,  ''as  to  the  tax  upon  liauor  intro- 
duced from  other  states  and  as  to  liquor  im- 
ported from  a  foreign  country,  and  not  kept  un- 
broken in  the  vessel  in  which  it  was  imported;" 
but  should  be  retained  as  to  imported  liquor 
"in  the  hands  of  the  importer,  and  in  the  un- 
broken bulk  in  which  it  was  imported." 

Thereupon  the  complainant  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

This  case  was  argued  with  VVoodruflf  v.  Par- 
ham  next  preceding  (382). 

Messrs.  J.  A.  Campbell,  Geo.  N.  Stewart,  and 
P.  Hamilton,  for  plaintiff  in  error. 

Mr.  P.  Phillips,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  a  merchant  of  Mobile, 
sets  forth  in  his  bill  of  complaint,  that  he  has 
149*1  *on  ^nd  five  barrels  of  whisky  consigned 

to  him  by Dexter,  of  the  State  of  Ohio,  to 

be  sold  on  account  of  the  latter  in  the  State  of 
Alabama,  and  that  he  has  five  other  barrels  of 
whisky  purchased  by  himself  in  the  State  of 
Louisiana,  and  that  he  has  brandy  and  wine 
imported  from  abroad,  all  of  which  he  holds 
and  offers  for  sale  in  the  said  packages  in 
which  they  were  imported,  and  not  otherwise. 
That  the  deputy  tax  collector  for  the  CJounty  of 
Mobile  and  State  of  Alabama,  is  about  to  en- 
force the  collection  of  state  and  county  taxes  on 
said  liquors,  for  which  he  sets  up  the  authority 
of  the  13th,  14th  and  15th  sections  of  chapter 
one  of  an  Act  of  the  Alabama  Legislature,  ap- 
proved Feb.  22,  1866.  He  insists  that  this  Act 
is  void,  as  being  in  conflict  with  the  Constitu- 
tion of  the  Umted  States,  and  prays  an  in- 
junction. 

On  final  hearing,  the  relief  prayed  was  grant- 
ed as  to  all  but  the  state  tax,  and  relief  as  to 
that  was  granted  as  to  goods  imported  from 
abroad,  but  the  state  tax  of  fifty  cents  per 
gallon  on  the  whisky  of  Dexter,  of  Ohio,  and 
that  purchased  by  the  plaintiff  in  Louisiana, 
was  held  to  be  valid. 

Section  13  of  the  Statute  referred  to  in  the 
bill  enacts  that  '*Before  it  shall  be  lawful  for 
any  dealer  or  dealers  in  spirituous  liquors  to 
offer  any  such  liquors  for  sale  within  the  limits 
of  this  State,  such  dealer  or  dealers  introducing 
any  such  liquor  into  the  State  shall  first  pav 
the  tax  collector  of  the  county  into  which  such 
liquors  are  introduced,  a  tax  of  fifty  cents  per 
gallon  upon  each  and  every  gallon  thereof." 

The  two  subsequent  sections  provide  the  mode 
of  enforcing  the  collection  of  the  tax  thus  im- 
posed. 

In  the  argument  of  this  case  no  reference  has 
been  made  to  any  other  section  than  the  13th 
of  the  Statute  in  question. 

If  this  section  stood  alone  in  the  legislation 
of  Alabama  on  the  subject  of  taxing  liquors,  the 
effect  of  it  would  be  that  all  such  liquors 
brought  into  the  State  from  other  States  and 
offered  for  sale,  whether  in  the  original  casks 
by  which  they  came  into  the  SUte  or  by  reUil 
in  smaller  quantities,  would  be  subject  to  a 
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heavy  tax,  while  the  same  class  of  liquors  man- 
ufactured in  the  State  would  escape  the  tax. 
it  is  obvious  that  the  right  to  impose  any  such 
discriminating  tax,  if  it  exists  at  all,  cannot  be 
limited  in  amount,  and  that  a  tax  under  the 
same  authority  can  as  readily  be  laid  which 
would  amount  to  an  absolute  prohibition  to 
sell  liquors  introduced  from  without  while  the 
privil^e  would  remain  unobstructed  in  regard 
to  articles  mdde  in  the  State.  If  this  can  be 
done  in  reference  to  liquors,  it  can  be  done  with 
reference  to  all  the  products  of  a  sister  State, 
and  in  this  mode  one  State  can  establish  a 
complete  system  of  non-intercourse  in  her  com- 
mercial relations  with  all  the  other  States  of 
the  Union. 

We  have  decided  in  the  case  of  Woodruff  ▼. 
Parham,  8  Wall.  123  [ante,  382],  •im-  [•151 
mediately  preceding,  that  the  constitutional 
provision  against  taxing  imports  by  the  States 
does  not  extend  to  articles  brought  from  a  sis- 
ter State.  But  if  this  were  otherwise,  and  we 
could  hold  that  as  to  such  articles  the  rule 
laid  down  in  Brown  v.  Maryland,  12  Wheat. 
445,  concerning  foreign  imports,  applied,  it 
would  prevent  but  a  very  little  of  the  evil 
which  we  have  described;  for,  under  the  de- 
cision in  that  case,  it  is  only  while  the  goods 
so  imported  were  held  in  the  original  unbroken 
condition  in  which  they  came  into  the  State, 
and  in  the  hands  of  the  first  importer,  that 
they  would  be  protected  from  state  taxation. 
As  soon  as  they  passed  out  of  his  hands  into 
use,  or  were  offered  for  sale  am«ng  the  com- 
munity at  large,  they  would  be  liable  to  a  tax 
which  might  render  their  use  or  sale  impossible. 

But  while  the  case  has  been  argued  here  with 
a  principal  reference  to  the  supposed  prohibi- 
tion against  taxing  imports,  it  is  to  be  seen 
from  the  opinion  of  the  Supreme  Court  of  Ala- 
bama delivered  in  this  case,  that  the  clause  of 
the  Constitution  which  gives  to  Congress  the 
right  to  regulate  commerce  among  the  States, 
was  supposed  to  present  a  serious  objection  to 
the  validity  of  the  Alabama  Statute.  Nor  can 
it  be  doubted  that  a  tax  which  so  seriously  af- 
fects the  interchange  of  commodities  between 
the  States  as  to  essentially  impede  or  seriously 
interfere  with  it,  is  a  regulation  of  commerce. 
And  it  is  also  true,  as  conceded  in  that  opinion, 
that  Congress  had  the  same  right  to  regulate 
commerce  among  the  States  that  it  has  to  regu- 
late commerce  with  foreign  nations,  and  that 
whenever  it  exercises  that  power,  all  confiicting 
state  laws  must  give  way,  and  that  if  Congress 
had  nmde  any  regulation  covering  the  matter 
in  question  we  need  inquire  no  further. 

That  court  seems  to  have  relieved  itself  of  th% 
objection  by  holding  that  the  tax  imposed  bj 
the  State  of  Alabama  was  an  exercise  of  the 
concurrent  right  of  regulating  commerce  re- 
maining with  the  States  until  some  regulation 
on  the  subject  had  been  made  by  Congress. 
But,  assuming  the  tax  to  be,  as  we  have  sup- 
posed, A  discriminating  tax,  levied  exclusivelj 
upon  the  products  of  sister  States;  and 
'looking  to  the  consequences  which  the  [*X5S 
exercise  of  this  power  may  produce  if  it  be 
once  conceded,  amounting,  as  we  have  seen,  to 
a  total  abolition  of  all  commercial  intercourse 
between  the  States,  under  the  cloak  of  the  tax- 
ing power,  we  are  not  prepared  to  admit  that 
a  State  can  exercise  such  a  power,  though  Con- 
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greM  may  have  failed  to  act  on  the  subject  in 
aoy  manner  whatever. 

The  question  of  the  nature  of  the  power  to 
rog^ulate  commerce  and  how  far  that  power  is 
exelttsivelj  vested  in  Congress,  has  always  been 
«  difficult  one,  and  has  seldom  been  construed 
in  this  court  with  unanimity.  In  the  very 
Ut€st  case  on  this  subject,  Crandall  v.  Nevada, 
6  Wall.  35,  18  L.  ed.  745,  the  Chief  Justice  and 
Mr.  Justice  Clifford  held  that  a  tax  on  per- 
sons passing  through  the  State  by  railroads  or 
other  public  conveyances  was  forbidden  to  the 
SUtes  by  that  provision  of  the  Constitution 
proprio  vigore,  and  in  the  absence  of  any  legis- 
Ution  bv  Congress  on  the  subject;  while  a  ma- 
jority of  the  court,  preferring  to  place  the  inva- 
lidity of  the  tax  on  other  grounds,  merely  ex- 
pressed their  inability,  on  a  review  of  the  cases 
previously  decided,  to  take  that  view  of  the 
question.  But  in  that  case  the  opinion  of  the 
eoort  in  Cooley  v.  The  Port  Wardens,  12  How. 
299,  was  approved,  which  holds  that  there  is  a 
cUss  of  legislation  of  a  general  nature,  affect- 
ing the  commercial  interests  of  all  the  States, 
which,  from  its  essential  character,  is  national, 
tnd  which  must,  so  far  as  it  affects  these  inter- 
eits,  belong  exclusively  to  the  Federal  Gov- 
ernment. 

The  tax  in  the  case  before  us,  if  it  were  of 
the  character  we  have  suggested,  discriminat- 
ing adversely  to  the  products  of  all  other 
States  in  favor  of  those  of  Alabama,  and  in- 
volving a  principle  which  might  lead  to  actual 
commercial  non-intercourse,  would,  in  our  opin- 
ion, belong  to  that  class  of  legislation  and  be 
forbidden  by  the  clause  of  the  Constitution 
just  mentioned. 

But  a  careful  examination  of  that  statute 
shows  that  it  is  not  obnoxious  to  this  objection. 
A  tax  is  imposed,  bv  the  previous  sections  of 
the  same  Act,  of  fifty  cents  per  gallon  on 
153*]  *aU  whislQT  and  all  brandy  from  fruits 
ptunufactured  in  the  State.  In  order  to  collect 
this  tax,  every  distiller  is  compelled  to  take  out 
«  ucense  and  to  make  regular  returns  of  the 
amount  of  distilled  spirits  manufactured  by 
him.  On  this  he  pays  fifty  cents  per  gallon. 
80  that  when  we  come,  in  the  light  of  these 
earlier  sections  of  the  Act,  to  examine  the 
13th,  14th  and  15th  sections,  it  is  found  that 
no  greater  tax  is  laid  on  liquors  brought  into 
the  State  than  on  those  manufactured  within 
it  And  it  is  clear  that  whereas  collecting  the 
tax  of  the  distiller  was  supposed  to  be  the  most 
expedient  mode  of  securing  its  payment,  as  to 
liquors  manufactured  within  the  State,  the  tax 
<m  those  who  sold  liquors  brought  in  from  other 
States  was  only  the  complementary  provision 
necessary  to  make  the  tax  equal  on  all  liquors 
sold  in  the  State.  As  to  the  effect  of  the  Act 
in  such  as  we  have  described,  and  it  institutes 
no  legislation  which  discriminates  against  the 
products  of  sister  States,  but  merely  subjects 
chem  to  the  same  rate  of  taxation  which  similar 
articles  pay  that  are  manufactured  within  the 
State,  we  do  not  see  in  it  an  attenipt  to  rad- 
iate commerce,  but  an  appropriate  and  legiti- 
mate exercise  of  the  taxing  power  of  the  States. 

Decree  affirmed. 

Mr.  Justice  Nelson,  dissenting: 

I  am  unable  to  agree  to  the  judgment  of  the 
eonrt  in  thia  case.  The  naked  question  ie, 
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whether  a  State  can  tax  the  sale  of  an  article, 
the  product  of  a  sister  State,  in  the  original 
package,  when  imported  into  the  former  for  a 
market,  under  the  Constitution  of  the  United 
States.  If  she  can,  then  no  security  or  protec- 
tion exists  in  this  government  against  obstruc- 
tions and  interruptions  of  commerce  among  the 
States ;  and  one  of  the  principal  grievances  that 
led  to  *the  Convention  of  1787,  and  to  the  [*i4z 
adoption  of  the  Federal  Constitution,  has 
failed  to  be  remedied  by  that  instrument.  And 
hereafter  (for  this  is  the  first  time  since  its 
adoption  that  the  clause  in  question  has  re- 
ceived the  interpretation  now  given  to  it)  this 
interstate  commerce  is  necessarily  left  to  thfe 
regulation  of  the  Legislatures  of  the  different 
States.  We  think  we  hazard  nothing  in  saying, 
that  heretofore  the  prevailing  opinion  of  jurisU 
and  statesmen  of  this  country  has  been  that 
this  commerce  was  protected  by  the  clause — 
the  subject  of  discussion — ^namely:  "No  State 
shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing 
its  inspection  laws." 

An  attempt  was  made  by  the  State  of  Mary- 
land, in  1821,  to  lay  a  tax  upon  foreign  im- 
ports, but  which  was  pronounced  unconstitu- 
tional by  this  court  after  an  elaborate  argu- 
ment of  counsel  and  a  very  full  and  carefmlv 
considered  opinion  of  Chief  Justice  Sforshall, 
concurred  in  by  the  whole  court,  and  he  closed 
it  by  saying:  ''It  may  be  proper  to  add,  that 
we  suppose  the  principles  laid  down  in  this 
case  to  apply  equally  to  importation  from  a 
sister  State."  A  tax  was  attempted  by  the 
State  of  California,  in  1857,  upon  an  export 
f  r<mi  that  State  to  the  State  of  New  York,  but 
was  pronounced  unconstitutional  by  this  court, 
the  opinion  delivered  by  the  late  Chief  Justice. 
He  observed:  ''If  the  tax  was  laid  on  the  gold 
or  silver  exported  (it  was  in  form  a  stamp  tax 
on  the  bill  of  lading),  ever3rone  would  see  that 
it  was  repugnant  to  the  Constitution  of  the 
United  States,  which,  in  express  terms,  de- 
clares that  'no  State  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection 
laws.'"  Again  he  observes:  ''In  the  case  now 
before  the  court,  the  intention  to  tax  the  ex- 
port of  gold  and  silver,  in  the  form  of  a  tax 
on  the  bill  of  lading,  is  too  plain  to  be  mis- 
understood." 

It  is  no^said,  however,  that  this  clause  re- 
lates only  to  foreign  commerce,  and  is  no  pro- 
hibition against  taxation  upon  commerce 
among  the  States;  and,  as  we  have  already 
*said,  if  this  be  so,  it  is  left  to  the  un-  [*X4a 
restricted  imposition  bv  a  State  of  duties,  or 
tax,  upon  all  articles  unported  into  the  same 
from  sister  States.  In  looking  at  this  clause, 
it  will  be  seen  that  there  is  nothing  in  its 
terms  or  connection  that  affords  the  slightest 
indication  that  it  was  intended  to  be  confined 
to  the  prohibition  of  a  tax  upon  foreign  im- 
ports. Surely,  if  this  had  been  intended,  it 
must  have  occurred  to  the  distinguished  mem- 
bers of  the  Convention,  it  would  be  quite  im- 
portant to  say  so,  that  the  prohibition  might 
not  be  misunderstood;  especially  when  we  take 
into  consideration  the  eminent  men  who  not 
only  discussed  and  settled  the  terms  and  mean- 
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Ing  of  the  clause,  but  to  whom  the  whole  in- 
strument was  committod  ior  special  and  final 
revision.  It  would  have  been  easy  to  have 
made  the  clause  clear  bj  affixing  the  word  ''for- 
eign" before  the  word  ''imports/'  Then  the 
clause  would  read  "foreign  imports/'  that  now 
is  affixed,  by  construction,  a  pretty  liberal  one, 
of  the  fundamental  charter  of  the  government. 
The  same  clause  also  provides:  "No  State 
shall,  without  the  consent  of  Congress,  lay  any 
duty  of  tonnage,"  etc.  Does  this  also  relate  to 
tonnage  employed  in  foreign  trade  ?  If  so,  then 
it  will  be  competent  hereafter  for  the  States  to 
levy  a  tax  upon  the  tonnage  of  vessels  em- 
ployed in  carrying  on  commerce  among  the 
States,  including  the  tonnage  employed  in  the 
coasting  trade.  But,  independently  of  the 
clause  and  the  connection  in  which  it  is  found, 
,  why  should  not  tue  prohibition  extend  to  im- 

gorts  and  exports  of  commerce  among  the 
tates?  At  the  time  of  the  Convention  and 
formation  of  the  Constitution  the  States  were 
independent  and  foreign  to  each  other,  except 
as  bound  together  by  the  feeble  "league  of 
friendship"  in  the  Articles  of  Confederation  in 
1777,  the  2d  article  of  which  provided  that 
"Each  State  retains  its  sovereignty,  freedom 
and  independence,  and  every  power,  jurisdic- 
tion and  right  which  is  not  by  this  Confedera- 
tion expressly  delegated  to  the  United  States 
in  Congress  assembled."  And  the  only  specitied 
restraint  then  submitted  to  in  respect  to  their 
commercial  relations  is  found  in  the  3d  section 
143*]  of  the  article,  namely:  *"No  State  shall 
lay  any  imposts  or  duties  which  may  interfere 
with  any  stipulations  in  treaties  entered  into 
by  the  United  States  in  Congress  assembled, 
with  any  King,  Prince  or  State,  in  pursi^nce  of 
any  treaties  already  proposed  by  Congress  to 
the  Courts  of  France  and  Spain."  There  is  an- 
other provision  relating  to  conmierce  among 
the  States  in  the  fourth  article,  to  which  we 
shall  hereafter  refer. 

Now,  as  is  seen,  at  the  time  the  delegates  as- 
sembled in  1787  to  form  the  Constitution,  they 
represented  States  that  for  all  the  substantial 

Purposes  of  government  were  foreign  and  in- 
ependent,  and  especially  so  in  respect  to  all 
commercial  relations  among  them,  or  with  for-- 
ei^  countries.  Looking  at  this  condition  of 
things,  and  to  the  delegates  in  the  Convention 
representing  such  constituencies,  is  it  reasona- 
ble or  consistent  with  proper  rules  of  construc- 
tion to  suppose,  in  the  absence  of  any  indica- 
tion from  the  words  of  this  clause 'prohibiting 
the  tax  on  imports  or  exports,  the  members 
used  the  terms  with  exclusive  reference  to  for- 
eign countries — that  is,  countries  foreign  to  the 
SU.tes — and  not  in  reference  to  the  States 
themselves?  We  again  ask:  if  this  distinction 
was  intended,  why  was  not  the  clause  so 
framed  as  to  indicate  it  on  Its  face,  and  not 
left  to  mere  conjecture  and  speculation? 

Again;  at  the  time  the  Convention  was  as- 
sembled, as  it  has  been  ever  since  and  now  is, 
the  commerce  among  the  States  was  many  fold 
greater,  and  vastly  more  productive  of  wealth, 
independence,  and  happiness  to  the  people,  than 
all  the  foreign  commerce  of  the  country.  Its 
magnitude  and  importance,  therefore,  invited 
protection  and  encouragement  fai*  beyond  that 
of  foreign  commerce,  and  could  not  and  did  not 
escape  the  particular  care  and  attention  of  the 
members  of  the  Convention.  Besides  the  clause 
390 


in  question,  it  is  provided  in  the  9th  section 
that  "No  tax  or  duty  shall  be  laid  on  articles- 
exported  from  any  State.  No  preference  shall 
be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  State  over  those  of 
another ;  nor  shall  vessels  bound  to  or  from  one 
State  be  obliged  to  enter,  clear,  or  pay  duties- 
in  another."  And  in  the  clause  conferring 
*upon  the  Federal  Government  the  gen-  [^144 
erai  power  over  commerce,  it  is  given,  in  terms, 
"To  regulate  commerce  with  K)reign  nationa 
and  among  the  several  States."  The  two  are 
placed  upon  the  same  footing  without  any  dis- 
crimination. The  power  is  equally  broad  and 
absolute  over  the  one  as  over  the  other.  Na 
distinction  is  made  between  foreign  and  inter- 
state commerce,  and  why  should  the  specific 
prohibitions  to  be  found  in  the  Constitution  in 
relation  to  this  subject  receive  a  different  in- 
terpretation in  the  absence  of  any  words  indi- 
catmg  any  such  distinction?  Take,  as  an  ex- 
ample,  the  prohibition  upon  the  Federal  Gov- 
ernment: "No  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  State."  Is  this 
clause,  also,  to  receive  the  narrow  and  strained 
construction  given  to  the  one  in  question,  and 
be  applied  only  to  exports  to  a  foreign  country  ? 
If  so,  then  Congress  may  tax  all  exports  from 
one  State  to  another.  If  the  terms  in  the  clause 
before  us  do  not  embrace  interstate  commerce, 
then  the  above  clause  does  not.  As  was  said 
by  the  Chief  Justice  in  Brown  v.  Maryland,  1 
Wheat.  445,  "Tliere  is  some  diversity  in  the 
langua^  but  none  is  perceivable  in  the  act 
which  IS  prohibited."  Now,  this  is  a  prohibi- 
tion or  limitation  upon  the  general  commercial 
power  conferred  upon  Congress,  but  if  it  only 
applies  to  foreign  commerce  it  loses  more  than 
half  its  efficiency  as  heretofore  supposed  to  be- 
long to  it. 

We  will  now  recur  to  a  provision  in  the  Arti- 
cles of  Confederation  to  which  we  have  hereto- 
fore alluded.  It  is  the  4th  section:  "The  bet- 
ter to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  dif- 
ferent States  in  this  Union,  the  free  inhabitants 
of  each  of  these  States  shall.be  entitled  to  all 
the  privileges  and  immunities  of  free  citizens 
of  the  teveral  States,  and  the  people  of  each 
State  shall  have  free  ingress  and  egress  to  and 
from  any  other  State,  and  shall  enjoy  therein 
all  the  privileges  of  trade  and  commerce,  sub- 
ject to  the  same  restrictions  as  the  inhabitants 
thereof,  respectively." 

It  will  be  seen  the  last  clause  of  this  article 
contains  the  doctrine  of  my  brethren  in  the 
case  before  us. 

*The  people  of  one  State  have  the  right  [*i45 
of  egress  and  regress  to  and  from  any  other  for 
the  purposes  of  trade  and  commerce,  and  the 
articles  may  be  taxed  by  the  State  into  which 
they  are  carried;  but  there  must  be  no  dis- 
crimination. We  have  gone  back  to  the  Arti- 
cles of  Confederation,  and  have  incorporated 
into  the  Constitution,  by  construction,  a  pro- 
vision which  the  framers  of  'that  instrument 
had  rejected  as  wholly  inadequate  for  the  pro- 
tection of  interstate  commerce.  Instead,  there- 
fore, of  adopting  this  article  into  that  instru- 
ment, they  adopted  a  more  complete  and  thor- 
ough security  to  the  enjoyment  of  the  privi- 
leges of  this  commerce — "No  State  shall,  with- 
out the  consent  of  the  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports." 
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Why  this  change?  If  there  had  heen  no  di- 
Tersity  of  soil  or  climate  in  the  States  of  the 
Confederacy,  or  in  the  mineral  riches  of  the 
earth,  any  commercial  reflation  among  them 
would  have  been  of  little  importance.  Foreign 
trade  and  commerce  would  have  been  their  only 
dependence  for  a  market  of  their  surplus  pro- 
ductions. The  products  would,  as  a  general 
rule,  have  been  common  among  all  the  States. 
But  the  fact  was  otherwise.  From  the  diversity 
of  soil  and  climate  the  Middle  and  Eastern 
States  were  mostly  grain  growing  States,  and 
their  surplus  products  were  flour,  pork,  beef, 
butter  and  cheese,  with  a  modicum  of  the  man- 
ufacture of  woolens. 

The  Southern  States  were  cotton,  tobacco 
and  rice  growing  States.  It  was  the  exchange 
of  these  commodities  that  constituted  the  bulk 
of  interstate  commerce. 

Virginia  and  North  Carolina  looked  to  the 
Middle  and  Eastern  States  for  their  products 
in  exchange  for  tobacco,  tar,  rosin  and  turpen- 
tine ;  South  Carolina  and  Georgia  for  their  cot- 
ton and  rice.  Now,  the  provision  in  the  Arti- 
cles of  Confederation  securing  egress  and  re- 
gress for  the  purposes  of  trade  and  commerce 
furnished  no  protection  to  either  State.  New 
York  and  Pennsylvania  could  lay  a  tax  upon 
all  sales  of  cotton,  tobacco  or  rice  within  these 
States,  which  would  be  a  tax  without  any  dis- 
crimination; and  yet  would  be,  in  fact,  in  its 
operation  and  effect,  exclusively  upon  these 
Z46*]  'Southern  products.  So  in  respect  to 
the  wheat,  ftour,  pork,  beef,  butter  and  cheese, 
when  shipped  to  these  Southern  States.  Elach 
State  not  pixnlucing  the  article  sold,  the  general 
tax  would  not  affect  their  people.  We  luive  no 
doubt  the  case  before  us  falls  within  this 
category. 

Alabama  is  a  cotton  growing  State,  and  de- 
pends upon  the  Northern  States  bordering  on 
the  Mississippi  and  Ohio  Rivers  for  most  of  her 
com,  wheat  and  flour.  She  cannot  be,  there- 
fore, a  State  largely  engaged  in  the  manufac- 
ture of  whiskpr.  The  tax,  so  far  as  regards  her 
own  people,  is  probably  nearly  nominal.  We 
see  from  the  above  view  why  this  non-discrimi- 
nating article  in  the  Confederation  was  not  in- 
corporated into  the  Constitution.  It  jvas  en- 
tirely worthless  as  a  protection  against  the 
ta3cation  of  the  interstate  commerce. 

The  same  results  will  follow,  applying  the 
principle  to  commerce  among  the  States  as  it 
exists  at  the  present  time.  The  State  of  Penn- 
sylvania supplies  New  York  with  the  article 
of  coal  from  her  mines  which  is  consumed  in 
that  State.  The  trade  is  very  great,  and  is  in- 
creasing every  year  as  the  facilities  for  the  con- 
veyance of  the  article,  by  railroads,  into  the 
interior  of  the  State,  are  multiplied.  According 
to  the  judgment  of  the  court  in  the  present 
case,  the  State  of  New  York  may  tax  these 
sales  if  she  makes  no  discrimination.  She  may, 
therefore,  pass  a  law  imposing  a  tax  on  all 
sales  of  coal  in  the  State,  as  the  State  of  Ala- 
bama has  done  in  respect  to  sales  of  whisky. 
Such  a  law  may  be  passed  and  enforced  without 
imposing  any  burden  upon  her  own  people,  as 
there  is  no  coal  of  any  comparative  value  in 
the  State  but  what  is  brought  into  it  from 
abroad.  So,  in  turn,  Pennsylvania  can  tax  the 
saAt  and  plaster  of  New  York,  carried  into  that 
State,  with  like  impunity  to  her  people. 
8  Wall. 


Massachusetts  may  tax  the  grain  and  flour  of 
the  West  carried  into  the  Stats,  by  a  like  law, 
as  she  does  not  raise  a  sufiloient  supply  for 
home  consumption,  and  a  general  tax  upon  all 
sales  would  not  harm  her  people.  In  liKe  man- 
ner she  can  tax  the  cotton  and  rice  of  the 
Southern  States  and  sugar  of  Louisiana,  and 
those  in  turn  can  tax  her  cotton,  woolen  manu- 
factures and  shoes  carried  into  those  States. 
•The  lumber  of  Wisconsin  can  be  taxed  [•147 
at  Chicago,  its  principal  mart,  by  a  general 
law  of  Illinois,  without  any  serious  prejudice 
to  the  interests  of  the  people  of  that  State. 
The  gold-dust  and  gold  and  silver  bars  of  Cali- 
fornia carried  to  New  York  can  be  taxed  upon 
a  like  principle  without  prejudice  to  her  people. 

We  have  extended  this  discussion  much  fur- 
ther than  we  had  intended,  and  will  close  it  by 
referring  to  the  views  expressed  by  Judge  Story 
on  this  clause  of  the  Constitution.  After  stat- 
ing the  history  of  the  clause  in  the  Convention, 
he  observes,  in  his  valuable  Commentaries  on 
the  Constitution  (i  1016,  Vol.  1.) :  "So  it  seems 
that  a  struggle  for  state  powers  was  constantly 
maintained,  with  zeal  and  pertinacity,  through- 
out the  whole  discussion.  If  there  is  wisdom 
and  sound  policy  in  restraining  the  United 
States  (referring  to  the  prohibition  upon  it  in 
respect  to  articles  exported  from  the  State) 
from  exercising  the  power  of  taxation  un- 
equally in  the  State,  there  is,  he  observes,  at 
least  equal  wisdom  and  policy  in  restraining 
the  States  themselves  from  the  exercise  of  the 
same  power  injuriously  to  the  interests  of  each 
other.  A  petty  warfare  of  regulation  is  thus 
prevented  which  would  rouse  resentments  and 
create  dissensions  to  the  ruin  of  the  amity  of 
the  States.  The  power  to  enforce  their  inspec- 
tion laws  is  still  retained,  subject  to  the  re- 
vision and  control  of  Congress.  Ho  that  suffi- 
cient provision  is  made  for  the  convenient  ar- 
rangement of  the  domestic  and  internal  trade 
whenever  it  is  not  injurious  to  the  general 
interests." 

Judge  Story  entertained  no  doubt  but  that 
this  clause  applied  to  the  dcnnestic  and  internal 
commerce  of  the  States,  as  well  as  to  the  for- 
eign. We  have,  therefore,  the  deliberate  opin- 
ions of  Marshall  and  Taney  and  Story  con- 
curring in  this  construction — great  names  in 
this  and  in  every  country  w}iere  jurisprudence 
is  cultivated  as  a  science,  and  especially  emi- 
nent at  home  as  expounders  of  our  constitu- 
tional law. 


UNITED  STATES,  Appt, 

T. 

JOHN  E.  REESIDE; 

and 

JOHN  E.  REESIDE,  Appt, 

V. 

UNITED  STATES. 

Judgment  of  Court  of  Claims  aflSrmed  by  equal 
division  of  opinion. 

The  judjres  of  this  court,  belna  equally  divided, 

as  to  whether  petitioner  Is  entiCIed  to  any  relief 

against  the   United   States,  the  Judgment  of   the 
Court  of  Claims,  affirmed. 

[Nos.  187,  188.] 

Argued  Nov.  8,  1869.    Decided  Nov.  8,  1869. 

d9K 


2(02-306 


SUPBEMX    COTTST    OF    TBI   UNITED    STATES. 


Dio.  Tebm, 


APPEALS  from  the  Court  of  Claims. 
This  case  arose  upon  a  petition  filed  in  the 
court  below,  by  John  E.  Reeside,  to  recover 
commissions  alleged  to  be  due  him  as  Inspector 
of  horses  upon  a  contract  made  with  General 
John  C.  Fremont.  The  court  found  that,  in 
July,  1801,  Maj.  Gen.  John  C.  Fremont  was 
appointed  by  the  President  to  the  command  of 
the  Department  of  the  West,  with  headquarters 
at  St.  Louis,  Missouri.  So  far  as  the  President 
and  Secretary  of  War  could  confer  them,  he 
was  invested  with  all  their  authority  and  power 
in  raising,  equipping  and  supplying  an  army  in 
the  shortest  time  possible.  The  public  exigency 
in  the  Department  was  immediate  and  pressing. 

To  obtain  horses  for  artillery,  cavalry  and 
transportation  in  tue  Department,  General  Fre- 
mont appointed  John  E.  Reeside  purchaser  and 
inspector  of  horses  at  Cincinnati,  Ohio,  and  at 
a  designated  compensation. 

Upon  the  facts  the  court  held: 
'     1.  That  the  appointment  of  Reeside  by  Maj. 
Cren.    J.    C.    Fremont   was   unauthorized   and 
therefore,  void. 

2.  That,  the  appointment  being  void  for  want 
•of  power  to  malce  it,  the  agreement  for  com- 
pensation for  the  same  reason  is  a  nullity. 

3.  But,  that,  having  rendered  valuable  service 
-to  the  United  States,  the  benefitit  of  which  were 
realized  and  accepted  by  them,  he  is  entitled 
to  be  paid  such  sum  as  his  services  were  rea- 
sonably worth. 

Judgment  below  having  been  given  according- 
ly in  favor  of  Reeside  for  a  part  of  his  claim, 
each  party  took  an  appeal  to  this  court. 

Messrs.  J.  S.  Black,  T.  J.  D.  Fuller,  J.  H 
Carlisle  and  J.  D.  McPherson,  for  Reeside: 

What  were  the  agent's  powers  here  as  found 
by  the  record?  They  were  unlimited.  They 
were  all  that  was  in  the  power  of  the  President 
and  Secretary  of  War  to  confer  upon  him  under 
the  Constitution  and  laws  of  Congress,  with 
ample  appropriations  of  money  in  a  time  of 
war,  to  cover  the  expenditure. 

The  United  States  is  estopped  in  pais  from 
repudiating  a  part  of  the  acts  of  a  general 
agent  without  restrictions,  after  it  has  ac- 
knowledged the  agency  by  confirming  a  portion 
of  the  agent's  acte. 

Elwell  V.  Chamberlain,  31  N.  Y.  019;  Law  v. 
Cross,  1  Black,  633,  17  L.  ed.  186;  Gratiot  v. 
U.  S.  16  Pet.  330;  U.  S.  v.  Jones,  18  How.  92, 
16  L.  ed.  274. 

The  case  of  The  Venice,  2  Wall.  269,  17  L.  ed. 
800,  as  to  the  authority  of  a  departmental  com- 
mander te  bind  his  government,  and  a  for- 
tiori where  his  government  subsequently  rati- 
fies and  adopte  his  acte. 

See,  also,  Buron  v.  Denman,  2  Exch.  107; 
Hodgson  V.  Dexter,  1  Cranch,  346;  Mackbeth  ▼. 
Haldimand,  1  T.  R.  172. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  T.  L.  Dick- 
ey, Asst.  Atty-Gen.,  £.  P.  Norton,  and  A.  G. 
Riddle,  for  the  United  States: 

It  is  respectfully  submitted  that  this  is  not  a 
mere  finding  of  fact,  but  is  a  conclusion  of  the 
court  involving  questions  of  both  law  and  fact. 
It  may  be  that  there  are  powers  which  were  not 
conferred  on  General  Fremont  nor  attempted 
to  be  conferred,  either  by  the  President  or  by 
the  Secretary  of  War;  which  powers  the  Court 
of  Claims  may  hold,  could  not  be  in  any  man- 
ner conferred  upon  a  commanding  general,  and 
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yet  which  this  court  would  hold  might,  in  s<»ne 
manner,  be  lawfully  conferred  upon  a  com- 
manding general.  The  Court  of  Claims  having 
specified  no  special  powers  conferred  on  Gen- 
eral Fremont,  and  having  failed  te  state  as 
naked  or  ultimate  facte  any  acte  done,  either  by 
the  President  or  by  the  Secretary  of  War,  in  the 
way  of  conferring  extra  or  special  authority 
upon  General  Fremont,  this  general,  sweeping 
statement  must  be  treated  as  a  nullity. 

The  commanding  general  of  an  army  or  of  a 
department  is  nowhere  clothed  with  power  to 
make  contracte,  nor  to  appoint  officers  or 
agente  to  make  contracte  in  behalf  of  the 
United  States  for  supplies  for  the  army;  but 
other  officers  are  especially  provided  by  law  for 
that  purpose. 

Reeside  cannot  recover  on  a  quantum  meruit 
for  services  rendered  under  the  void  orders  of 
General  Fremont. 

He  may  deserve  some  compensation  from  his 
country  in  discharge  of  an  obligation  of  grati- 
tude, but  for  such  compensation  he  must  go 
to  Congress  and  not  to  the  Court  of  Claims. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  judges  of  this  court  being  equally  di- 
vided in  opinion  on  the  question,  whether  the 
petitioner  is  entitled  to  any  relief  as  against 
the  United  States,  it  is  ordered  that  the  judg- 
ment of  the  Court  of  Claims  be  affirmed. 


THE  STEAMBOAT  CARROLL  et  aL,  Appts., 

▼. 
JOHN  N.  GREEN. 

(See  S.  C.  "The  Carroll,"  8  Wall.  302-300.) 

Collision — duty  of  steamship— when  liable. 

Where  a  steamship  and  sailing  vessel  are  ap- 
proaching each  other,  from  oposTte  directions  or 
oD  Intersecting  lines,  the  steamship,  from  the  mo- 
ment the  sailing  vessel  Is  seen,  should  watch  with 
the  highest  diligence  her  course  and  movements, 
so  as  to  be  able  to  adopt  such  timely  measures  of 

Erecaution    as    will    necessarily    prevent    the    two 
oats  coming  In  contact. 

Porting  the  helm  a  point,  when  the  light  of  the 
vessel  was  first  observed,  and  then  waiting  until 
the  collision  was  Imminent  before  doing  anything 
further,  does  not  satisfy  the  requirements  of  the 
law. 

If  there  was  fault  on  the  part  of  the  schooner, 
and  the  steamer  committed  a  greater  fault  In  suf- 
fering the  vessels  to  get  In  dangerous  proximity,  at 
the  moment  preceding  the  collision,  and  she  fur- 
nishes no  excuse  for  this  misconduct,  she  is 
char&reable  with  all  the  damages  resulting  from  the 
collision. 

[No.  177.] 

Argued  Oct.  28,  1869.      Decided  Nov.  8,   1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  libel  in  this  case  was  filed  by  the  appellea 
in  the  District  Court  of  the  United  States  for 
the  District  of  Maryland,  to  recover  damage 
occasioned  by  a  certain  collision.  A  decree  was 
entered  in  favor  of  the  libelant,  and  the  claim- 
ant thereupon  appealed  to  the  circuit    court. 

Note. — Collision  ;  rules  for  avoiding — see  notea, 
IS  L.  ed.  U.  S.  537 :  14  L.  ed.  U.  S.  68 ;  25  L.  ed. 
U.  8.  168;  85  L.  ed.  U.  &  453;  41  L.  ed.   U.   8. 
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which  affirmed  the  decree.  Whereupon  said 
claimant  took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
eourt. 

Mr.  John  H.  B.  Latrobe,  for  appellant. 

Messrs.  Wm.  Schley  and  Wm.  S.  Waters, 
for  appellee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  between  the 
schooner  Loon  and  the  steh-mer  Carroll,  which 
occurred  on  the  waters  of  Chesapeake  Bay;  and 
the  question  for  decision  is:  which  vessel  was 
in  fault  ? 

The  only  difficulty  in  cases  of  the  kind 
brought  by  this  appeal  before  the  court,  arises 
out  of  the  almost  necessarily  conflicting  charac- 
ter of  the  evidence;  but  if  the  court  is  able  to 
reconcile  it,  or  if  this  cannot  be  done,  can  see, 
notwithstanding  this  conflict,  how  the  matter 
really  occurred,  then  a  conclusion  is  easily 
reached:  for  the  rules  of  navigation  which  are 
applicable,  have  not  only  been  settled  by  re- 
peated adjudication,  but  are  now  embodied  in 
the  statute  law  of  the  United  States.  13  U.  S. 
Stat,  at  L.  58. 

If  the  two  vessels  in  this  case  were  approach- 
ing each  other  in  opposite  directions,  so  as  to 
304*]  involve  risk  of  collision  'the  duty  of  each 
was  plainly  marked  out  by  law.  The  steamer 
was  required  to  keep  out  of  the  way,  slack  her 
speed,  or,  if  necessary,  stop  and  reverse,  while 
the  schooner  was  required  to  maintain  her 
course,  and  was  not  justified  in  changing  it, 
unless  obliged  to  do  so  to  avoid  a  danger  that 
immediately  threatened  her.  As  the  steamer 
did  not  keep  out  of  the  way,  and  as  the  collision 
did  occur,  the  steamer  is  prima  facie  liable,  and 
can  only  relieve  herself  by  showing  that  the 
accident  was  inevitable,  or  was  caused  by  the 
culpable  negligence  of  the  schooner. 

This  collision  happened  about  two  o'clock  at 
night.  The  night  was  bright,  and  the  weight  of 
the  testimony  is,  that  each  vessel  was  provided 
with  the  necessary  lookouts  and  lights.  The 
schooner  was  in  her  proper  course  down  the 
bay  to  James  River  in  Virginia,  while  the 
steamer  was  on  hor  way  from  New  York  to 
the  Port  of  Baltimore,  which  the  schooner  had 
left  the  previous  afternoon;  and  it  is  certain 
that  the  lookout  of  the  steamer  saw  the 
schooner  at  least  fifteen  minutes  before  the  ac- 
cident happened.  There  is  no  dispute  about  the 
state  of  the  wind,  nor  of  the  respective  speed  of 
the  boats.  It  is  manifset,  theretore,  that  with 
proper  precautions,  they  should  not  have  col- 
lided, and  that  there  was  blame  somewhere. 
The  officers  of  the  steamer  charge  the  fault  to 
the  schooner,  because  at  the  moment  before  the 
collision  she  changed  her  course:  while  those 
in  command  of  the  schooner  say  that  this 
change  of  course  was  taken  to  avoid  a  greater 
danger,  and  only  made  when  a  collision  was  in- 
evitable, and  that  if  the  officers  of  the  steamer 
had  been  attentive  to  their  duty,  the  misfortune 
eould  have  been  averted. 

The  evidence  in  the  case  is  limited  in  extent, 
and  not  as  contradictory  as  the  evidence  gen- 
erally is  where  vessels  collide.  As  usual,  the 
effort  of  each  boat  is  to  relieve  itself  and  cast 
the  blame  on  the  other,  but  we'  see  no  reason 
8  Wall, 


to  think  that  any  witness  has  intentionally 
sworn  falsely. 

Edmonson,  captain  of  the  schooner,  says  that 
when  opposite  "Point-no-Point,"  he  saw  the 
steamer  coming  up  the  bay,  about  a  quarter  of 
a  mile  distant.  The  schooner  was  steering 
south  by  east,  her  proper  course,  and  the 
steamer*s  bearing  from  the  schooner  was  about 
a  point  westward  from  the  schooner's  course. 
The  schooner  held  her  course  until  about  the 
time  of  the  collision,  when,  as  it  seemed  inevita- 
ble, directions  were  given  to  starboard  the 
helm  in  order  to  ease  the  blow;  in  consequence 
of  which  change,  the  blow  of  the  steamer  was 
received  forward  of  the  fore-rigging  instead  of 
in  the  middle  of  the  vessel,  which  would  have 
been  the  case  if  the  schooner  had  continued  on 
her  course. 

Travis  and  Henry,  seamen  on  board  the 
schooner,  corroborated  this  testimony. 

It  is  true  they  manifestly  err  when  speaking 
of  time  and  distance,  but  they  were  inexperi- 
enced seamen,  and  not  very  intelligent  men, 
and  there  is  no  good  reason  for  discrediting 
their  testimony,  which,  in  other  respects,  is  re- 
liable, because  they  do  not  testify  with  accuracy 
about  distance  on  the  water,  and  err  in  compu- 
tations of  time.  It  may  well  be  doubted, 
whether  Edmonson  was  not  mistaken  in  the 
distance  he  said  he  was  from  the  steamer  when 
he  first  saw  her;  but  in  view  of  the  testimony 
furnished  from  the  steamer,  the  point  is  not 
material. 

Ashcom,  the  mate  of  the  steamer,  in  com- 
mand at  the  'time,  and  Jordan,  the  look-  ['sos 
out,  are  the  only  witnesses  on  the  part  of  the 
steamer  who  testify  as  to  the  state  of  the  case 
prior  to  the  collision,  and  they  do  not  agree  in 
their  account  of  the  transaction.  Ashcom  says, 
as  soon  as  he  made  the  schooner*s  light  to  be  a 
port  light,  he  gave  the  order  to  port  the  wheel, 
and  it  was  done;  while  Jordan  Ba3's  he  saw  the 
schooner  about  fitteen  minutes  before  the 
steamer  struck  her,  and  reported  the  fact  to  the 
mate,  and  that  the  course  of  the  steamer  was 
not  changed  until  four  or  five  minutes  before 
the  collision.  At  the  speed  the  vessels  were 
then  running,  they  could  not  have  been  more 
than  a  mile  apart,  and  Ashcom  admits,  when 
he  first  saw  the  schooner  she  was  four  or  five 
miles  otf. 

It  is  highly  probable  tliat  Jordan  is  right  as 
to  the  point  of  time  when  the  change  was 
made;  but  be  this  as  it  may,  the  steamer  can- 
not escape  condemnation,  unless  she  is  able  to 
show  that  there  was  no  risk  of  collision,  or 
tliat  she  adopted  suitable  measures  to  avoid 
it,  and  that  the  disaster  was  the  result  of  mis- 
conduct on  the  part  of  the  schooner.  The  fact 
that  the  vessel  did  collide,  explodes  the  theory 
that  there  was  no  risk  of  collision,  and  besides, 
why  did  the  mate  port  his  helm  if  in  his  judg- 
ment there  was  no  risk  of  it?  He  says  this 
was  done  as  soon  as  he  saw  the  schooner.  If 
so,  he  believed  at  the  time  the  relations  of  the 
vessels  to  each  other  were  such  that  they  might 
collide,  and  the  possibility  of  it  is  all  that  is 
required  to  charge  the  steamer,  unless  she  can 
establish  that  she  was  without  fault.  There 
is  no  evidence  to  show  that  the  schooner 
changed  her  course  until  the  peril  was  immi- 
nent, but  the  natural  inquiry  arises:  which 
boat  was  blamable  for  producing  this   peril? 
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The  schooner  was  not,  because  she  was  obliged 
to  keep  her  course.  She  could  not  choose,  oe- 
cause  the  law  had  chosen  for  her.  It  is  other- 
wise with  the  steamer.  She  could  go  to  the 
right  or  left,  and  change  as  often  as  there  was, 
in  the  apprehension  of  her  officers,  a  necessity 
for  change. 

The  steamer  is,  therefore,  to  blame,  for  suf- 
fering this  peril  to  occur;  for  if  it  be  conceded 
that  the  schooner  was  wrong  in  starboarding 
her  helm,  this  cannot  affect  her  right 
306*]  to  •recover,  as  she  was  in  other  respects 
without  fault,  because  the  steamer,  having  the 
right  of  way,  put  her  in  this  predicament,  and 
must  answer  for  the  consequences.  Steamship 
Co.  V.  Rumball,  21  How.  383,  16  L.  ed.  148. 

It  is  obvious  that  the  officers  of  The  Carroll 
were  either  unaware  of  the  nature  and  extent 
of  the  nautical  rules  which  govern  vessels  ap- 
proaching each  other  in  opposite  directions,  or 
were  unmindful  of  them.  These  rules  were 
established  in  the  interest  of  commerce — for  the 
protection  of  life  and  property,  and  must  be 
observed.  They  require,  where  a  steamship  and 
sailinff  vessel  are  approaching  from  opposite 
direcuons,  or  on  intersecting  lines,  that  the 
steamship,  from  the  moment  the  sailing  vessel 
is  seen,  shall  watch  with  the  highest  diligence 
her  course  and  movements,  so  as  to  be  able  to 
adopt  such  timely  measures  of  precaution  as 
will  necessarily  prevent  the  two  boats  coming 
in  contact.  This  The  Carroll,  on  this  occasion, 
failed  to  do.  Porting  the  helm  a  point,  when 
the  light  of  the  schooner  was  first  observed, 
and  then  waiting  until  the  collision  was  immi- 
nent before  doing  anything  further,  does  not 
satisfy  the  requirements  of  the  law.  The  safe- 
guards against  danger,  in  order  to  be  eflfectual, 
must  be  seasonably  employed,  and  in  this  case 
they  were  not  used  until  the  danger  was 
threatening.  If  there  was  fault  on  the  part  of 
the  schooner,  the  steamer  committed  a  far 
greater  fault  in  suffering  the  vessels  to  get  in 
such  dangerous  proximity  at  the  moment  pre- 
ceding the  collision,  and  as  she  has  furnished 
no  excuse  for  this  misconduct,  is  chargeable 
with  all  the  damages  resulting  from  this  col- 
lision. ^      .  .      «       J 

The  decree  of  the  Circuit  Court  is  affirmed, 

with  interest. 

307»]     •THE  SCHOONER  LUCY  and  Cargo, 
William  Austin,  Claimant,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  'The  Lucy,"  8  Wall.  307-310) 

Admiralty  jurisdiction  of  circuit  court— 4ippeal 
in — practice — ^what  confers  jurisdiction. 

The  effect  of  the  Act  of  July.  1862.  was.  to  vest 
In  the  Circuit  Court  for  the  Southern  District  of 
Florida,  the  appellate  Jurisdiction  exercised  bT 
other  Circuit  Couru  In  respect  to  decrees  in  admi- 
ralty :  It  left  the  original  Jurisdiction  In  admiralty 
of  the  District  Court  of  that  district  untouched. 

S'rom  a  decree  of  such  Dlitrlct  Court  pro- 
nounced In  August.  1862.  no  appeal  can  be  Uken 
to  this  court  but  only  to  the  Cflrcult  Court,  and 
the  allowance  of  such  an  appeal  to  this  court  was 
a  nullity. 

Note.— Jurisdiction  of  Fi'deral  Courts  not  given 
bT  consent — see  note  to  (;overnor  of  Georgia  T. 
S^-ndry  African  Slayes.  1  Pet.  110. 
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The  fact  that  no  transcript  of  the  record  was 
flled  at  the  next  term.  Is  also  fatal  to  the  appeal. 

No  consent  of  counsel  can  give  this  court  Juris- 
diction. Appellate  Jurisdiction  depends  on  tbs 
Constitution  and  the  Acts  of  Congress.  When 
these  do  not  confer  it.  Courts  of  the  united  States 
cannot  exercise  it. 

[No.  224.] 

Argued  Nov.  5,  1860.         Decided  Nov.  8,  1869. 

APPEAL    from    the    District    Court   of    the 
United  States  for  the  Southern  District  of 
Florida. 

A  libel  in  admiralty  in  this  csise  was  filed  in 
the  court  below,  against  the  schooner,  Lucy, 
and  a  decree  of  condemnation  passed  against 
her  as  lawful  prize  of  war.  Aug.  15,  1862,  an 
appeal  was  allowed  to  this  court.  The  record 
of  the  case  was  filed  Oct.  31,  1862,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  Florida,  but  May  1,  1867,  the 
case,  by  consent  of  all  parties,  was  ordered  to 
be  transferred  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

On  motion  to  dismiss. 

Mr.  E.  R.  Hoar,  Atty-Gen.,  for  the  United 
States. 

Mr.  J.  Hubley  Ashton  and  Nathaniel  Wilson, 
for  captors. 

The  case  should  be  dismissed : 

I.  The  Supreme  Court  acquires  no  jurisdic- 
tion of  the  case  by  the  order  of  the  Circuit 
Court.    The  Alicia  (ante,  84). 

II.  The  case  was  not  in  the  Circuit  Court. 
The  3d  section  of  the  Act  of  July  16,  1862,  did 
not  provide  for  its  removal.    12  Stat,  at  L.  576. 

III.  The  Supreme  Court  does  not  acquire 
jurisdiction  by  reason  of  the  appeal  from  the 
decree  of  the  District  Court  taken  in  August, 
1862,  to  the  Supreme  Court  of  the  United 
States 

By  the  Act  of  Mar.  3,  1845,  6  SUt.  at  L.  788, 
the  District  Court  of  the  Southern  District  of 
Florida  had  the  spjne  jurisdiction  as  Circuit 
Courts  and  appeals  were  to  the  Supreme  Court 
of  the  United  States.  The  Act  was  not,  how- 
ever, in  force  at  the  time  the  appeal  was  taken, 
to  wit:  in  August,  1862.  The  Act  was  repealed 
by  the  Act  of  July  15,  1862.  12  Stat,  at  L.  576. 

The  appeal  seems  to  have  been  taken  and  al- 
lowed in  August,  in  ignorance  that  the  Act 
had  been  repealed  in  July.  The  Prixe  Act  of 
June  30,  1864  (13  Stat,  at  L.  310)  gave  the 
Supreme  Court  iurisdiction  of  appeal  from  the 
District  Court,  but  no  appeal  has  been  taken 
under  this  act.  It  can  hardly  bfe  argued  that 
the  Act  of  1864  gave  any  viUlity  to  the  appeal 
taken  in  1862.  Even  if  it  did,  the  case  must 
be  dismissed  because  the  record  was  not  filed 
before  the  end  of  the  term  succeeding  the  al- 
lowance of  the  appeal,  nor  before  the  end  of 
the  term  succeeding  the  passage  of  the  Act  of 
June    30,    1864.     The    record    was    filed   Dec 

24   1867. 

Edmonston  v.  Bloomshire   (ante,  91). 

Messrs.  N.  Chipman  &  Hosmer,  D.  P.  Hol- 
land, and  Thomas  J.  Durant,  for  appellant: 

1.  This  appeal  was  returnable  to  the  Supreme 
Court  of  the  United  Stotes,  as  by  the  1st  sec- 
tion of  the  Act  of  Feb.  23,  1847,  the  District 
Court  of  Florida  had  the  powers  of  a  Circuit 
Court,  and  appeals  from  its  decrees  were  re- 
turnable directly  to  the  Supreme  Court.  • 
SUt.  at  L.  131.       *  „   _ 
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2.  Tills  Act  last  quoted  was  not  repealed  by 
the  Act  of  July  15,  1862,  since  the  3d  section 
of  that  Act  declared  that  only  actions,  suits, 
etc.,  which  might  have  been  brought  and  could 
originally  have  been  brought  in  a  Circuit  Court, 
now  pending  in  the  District  Court  of  Florida 
as  a  Circuit  Court,  on  the  first  day  of  October, 
shall  be  transferred  to  the  Circuit  Court  consti- 
tuted by  tliat  Act.  In  the  case  at  bar,  the  Dis- 
trict Court' of  Florida  was  not  acting  as  a  Cir- 
cuit Court  and  the  case  was  not  pending  Oct. 
1,  186^  having  before  that  day  been  appealed 
to  the  Supreme  Court  of  the  United  States. 
See  12  Stat,  at  L.  576. 

3.  The  act  of  filing  the  transcript  of  the 
record  in  the  Circuit  Court  of  Florida  was  a 
mere  error  of  the  clerk.  It  can  prejudice  no 
one  and  gives  that  court  no  jurisdiction. 

4.  Things  remained  in  this  condition  until 
Mar.  17,  1867,  when,  by  an  agreement  between 
the  parties,  it  was  agreed  tniit  "The  appeal 
taken  and  allowed  in  this  case  be  taken  to  the 
Supreme  Court  of  the  United  States." 

5.  This  agreement  operated  as  a  waiver  of 
the  Irregularity  existing,  from  the  fact  that  the 
appeal  had  not  been  filed  in  the  Supreme  Court 
of  the  United  States  during  the  December  Term, 

1862,  and  as  a  consent  that  it  should  be  filed  at 
the  next  term  after  the  agreement,  which  was 
done.  • 

6.  This  case  is  distinguishable  from  that  of 
The  Alicia  (ante,  84).  In  that  case,  the  decree 
of    condemnation    was    rendered    in   January, 

1863,  when  the  Act  organizing  the  Circuit  Court 
in  Florida  was  in  full  operation.  See,  Act  July 
16,  12  Stat,  at  L.  576. 

The  appeal  was  then  asked  and  allowed  to 
the  Circuit  Court  in  the  same  month;  and  In 
February,  1867,  by  agreement  of  parties,  and 
order  of  the  Circuit  Court  thereon,  the  cause 
was  transferred  to  this  court,  such  transfer 
being  authorized  by  the  13th  section  of  the  Act 
of  June  30,  1864  (13  SUt.  at  L.  311)  ;  but  in 
the  opinion  of  the  court,  appellate  jurisdiction 
of  the  cause  could  not  be  obtained  in  that  way. 

7.  Irregularity  in  return  of  writs  of  error  or 
appeal,  may  be  cured  by  consent,  whether  im- 
plied from  appearance  or  otherwise  shown. 
Wood  V.  Lide,  4  Cranch,  180. 

8.  Nothing  prevents  a  second  appeal  being 
taken.  If  the  first  has  been  dismissed.  The 
Virginia  v.  West,  19  How.  182,  15  L.  ed.  594, 
and  the  present  case,  although  i^ot  strictly 
one  of  where  an  appeal  was  dismissed,  comes  j 
within  the  analogy  of  such  a  case. 

9.  Good  faith  requires  that .  the  agreement 
made  by  the  United  States  below  should  be 
kept  here,  since  no  law  forbids  its  observance 
in  the  present  instance. 

10.  If,  notwithstanding  the  foregoing,  the 
oourt  should  be  of  opinion  that  the  case  was 
properly  in  the  Circuit  Court  of  Florida,  then 
it  is  submitted  we  ought  to  have  an  order  simi- 
lar to  that  given  In  the  case  of  The  Alicia, 
(supra). 

Mr.  Chief  Justice  Chase  delivered  the  opinion 
of  the  court: 

We  think  that  the  motion  to  dismiss,  made  in 
this  case,  must  be  allowed. 

The  decree  of  condemnation  passed  in  the 
District  Ourt  on  the  4th  of  August,  1862,  and 
on  the  15th  an  appeal  was  allowed  to  this  court. 
8  Wall. 


By  the  Act  of  Feb.  23,  1847,  9  Stat,  at  L. 
131,  the  District  Court  for  the  Northern  Dis- 
trict of  Florida  was  established,  with  the  juris- 
diction and  powers  of  a  District  and  Circuit 
Court  of  the  United  States;  and  appeals  were 
allowed  from  its  decrees  in  the  same  manner 
and  under  the  same  regulations,  as  appeals 
from  the  circuit  court. 

At  this  time  the  Act  of  1803,  2  Stat,  at  L. 
244,  governed  appeals  from  the  District  to  the 
Circuit  Courts,  and  from  the  Circuit  Courts  to 
this  court.  No  appeal  in  admiralty  could  be 
taken  directly  from  the  District  Court  to  this 
court,  except  when,  as  in  the  case  of  the  South- 
em  District  of  Florida,  the  District  (^urt 
exercised  the  jurisdiction  of  the  Circuit  Court 
as  well  as  that  of  the  District  Court. 

If  this  state  of  the  law  had  undergone  no 
chan^  at  the  date  of  the  decree  of  condemna- 
tion in  this  case,  the  allowance  of  an  appeal  to 
this  court  would  have  been  quite  regular. 

But,  on  the  15th  of  July,  1862,  Congress 
passed  an  Act  establishing  a  Circuit  Court  for 
a  circuit  which  included  the  Southern  District 
of  Florida,  and  repealing  the  former  Act, 
which  conferred  upon  the  District  Court,  Cir- 
cuit Court  jurisdiction,  the  effect  of  this  Act 
was  to  vest  in  the  Circuit  court  for  that  cir- 
cuit the  whole  appellate  jurisdiction  exercised 
by  other  Circuit  Courts  m  respect  to  decrees 
in  admiralty.  It  left  the  original  jurisdiction 
in  admiralty  of  the  District  Court,  untouched. 

It  was  in  virtue  of  this  original  jurisdiction 
that  the  District  Court  had  cognizance  of  the 
case  of  The  Lucy.  The  appellate  jurisdiction 
of  the  case  was  vested  by  tne  Act  in  the  Cir- 
cuit Court. 

It  follows  that,  when  the  decree  was  pro- 
nounced in  August,  no  appeal  could  be  tiUcen 
to  this  court,  but  only  to  the  Circuit  Court, 
and  that  the  allowance  of  an  appeal  to  this 
court  was  a  nullity. 

This  objection  to  the  jurisdiction  is  decisive; 
but,  if  it  were  otherwise,  the  fact  that  no  tran- 
script of  the  record  was  filed  at  the  next  term, 
would  be  fatal  to  the  appeal.  Castro  v.  U.  S. 
3  Wall.  47,  18  L.  ed.  163;  Ins.  Co.  v.  Mordecai, 
21  How.  195,  16  L.  ed.  94. 

No  consent  of  counsel  can  give  jurisdiction. 
Appellate  *  jurisdiction  depends  on  the  [*3'0 
Constitution  and  the  Acts  of  Ongress.  When 
these  do  not  confer  it,  courts  of  the  United 
States  cannot  exercise  it. 

We  cannot  take  cognizance  of  a  case  not 
brought  before  us  in  conformity  with  the  law. 

The  case  at  bar^  therefore,  must  be  dismissed. 


MICHAEL  LYNCH,  Leopoldt  Greget,  Andrew 
Bergerots  et  al.,  Plffs.  in  Err., 

V. 

CARMEL  8.  DE  BERNAL  and  Jose  De  Jesus 

Bernal. 

Motion  to  dismiss  denied,  but  may  be  argued  on 

the  final  hearing. 

Where  the  quettloD  of  Jurisdiction  cannot  be  de- 
termined without  opening  the  record  and  looklnc 
into  the  merltfi.  the  motion  to  dlsmlsa  for  want  of 
Jurisdiction  will  be  denied,  with  permlsson  to  argue 
it  upon  the  hearing  of  the  cause. 

[No.  305.] 

Motion  filed  Apr.  9,  1869.    Decided  Nov.  8,  1869. 
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IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 

An  action  was  brought  by  the  defendants  in 
error  in  the  District  Court  of  the  4th  Judicial 
District  of  the  State  of  California,  to  recover 
possession  of  certain  land.  Judgment  having 
been  for  the  plaintiffs,  the  defendants  took  an 
appeal  to  the  Supreme  Court  of  the  State, 
where  the  said  judgment  was  affirmed.  Where- 
upon the  said  defendants  sued  out  this  writ  of 
error. 

For  a  statement  of  the  facts  involved,  see  the 
report  of  the  case  upon  the  final  disposition  of 
it  upon  the  merits,  post. 

On  motion  to  dismiss  for  want  of  jurisdic- 
tion. 

Messrs^  E.  L.  Goold  and  F.  Billings  for  de- 
fendants in  error. 

Messrs.  Geo.  H.  Williams  and  J.  Hubley  Ash- 
ton,  for  plaintiff  in  error. 

« 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  question  of  jurisdiction  in  this  case  can- 
not be  determined  without  opening  the  record 
and  looking  into  the  merits  of  the  controversy. 

The  motion  to  dismiss  for  want  of  jurisdic- 
tion will,  therefore,  be  denied;  but  may  be 
argued  upon  the  hearing  of  the  cause. 


330»J        •UNITED  STATES,  Appt., 

v. 
CHARLES  D.  GILMORE. 

(See  S.  C.  8  Wall.  330-333.) 

Constructive  allowances  to  army  officers. 

Constructive  allowances  of  pay  to  officers  of  the 
army  are  not  entitled  to  favor. 

The  Act  of  June  20,  1864.  did  not  have  the  effect 
of  Increasing  the  emohiments  of  officers. 

The  Act  of  March  3.  1865,  as  to  **the  measure  of 
allowance  for  pay  for  an  officer's  servant,**  can 
have  no  retrospective  operation. 

[No.    138.] 
Argued  Apr.  5,  1869.         Decided  Nov.  8,  1860. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below,  by  the  appellee,  an  ex-colonel  in 
the  army,  for  money  alleged  to  be  due  him  as 
an  allowance  for  servant's  pay.  The  court 
having  decreed  the  payment  of  said  claim,  the 
defendant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court: 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  T.  L.  Dickey, 
Asst.  Atty-Gen.,  A.  6.  Riddle,  and  E.  P.  Nor- 
ton, for  appellants. 

Messrs.  Chipman  and  Hosmer,  for  appellee: 

The  Act  of  July  17,  1862,  was  a  particular  in- 
tention, incompatible  with  the  general  inten- 
tion, and  was  an  exception  applicable  only  to 
the  law  which  it  was  passed  to  affect,  viz.:  the 
Act  of  Aug.  6,  1861. 

Counsel  clearly  misapprehends  the  Act  of 
March  3,  1865.  There  is  nothing  in  it  which 
recognizes  the  existence  of  the  Act  of  July  17, 
1862,  nor  is  there  anything  in  it  which  bears 
the  least  semblance  to  a  repealing  Act. 

It  reads:  ■  "The  measure  of  allowance  for  an 
on'icer's  servant  is  the  pay  of  a  soldier,  as  fixed 
by  law  at  the  time." 

39^ 


The  only  law  then  in  force  was  the  law  of 
June  20,  1864. 

We  come  now  to  notice  the  Act  of  March  2, 
1867.     13  SUt.  at  L.  435. 

Suppose  this  Act  repealed  the  Act  of  June 
20,  1864,  altogether;  what  then  would  be  the 
effect? 

We  answer  "Where  a  right  in  the  nature  of 
a  contract,  has  vested  under  the  original  stat- 
ute, then  the  repeal  does  not  disturb  it.** 

Sedgw.  133;  Fletcher  v.  Peck,  6  Cranch,  87; 
Gillmore  v.  Shooter,  2  Mod.  310;  Couch  v. 
Jeffries,  4  Burr,  2460;  Churchill  v.  Crease,  2 
Moo.  k  P.  415;  S.  C.  6  Bingh.  177;  Terrington 
V.  Hargreaves,  3  Moo.  &  P.  137 ;  S.  C.  6  Bingli. 
489;  Butler  v.  Palmer,  1  Hill,  324,  4  Serg.  & 
R.  401,  3  Serg.  &  R.  590. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  Court  of  Claims. 
A  suit  was  instituted  in  that  court  by  the  ap- 
pellee, an  ex-colonel  of  the  army  for  a  sum  al- 
leged to  be  due  him  as  an  allowance  for  serv- 
ant's pay,  beyond  the  sum  actually  allowed  him 
for  that  purpose  by  the  Comptroller  of  the 
Treasury  m  settlement  of  his  account.  Judg- 
ment was  given  in  his  favor  by  the  Court  of 
Claims,  and  the  United  States  appealed. 

The  siun  in  controversy  in  the  particular  case 
before  us  is  insignificant,  but  the  principle  in- 
volved extends  to  numerous  claims  and  large 
amounts. 

It  was  for  many  years  the  practice  In  the 
army  to  detail  enlisted  men  as  personal  serv- 
ants of  officers,  and  the  practice  had  the  sane- 
tion  of  law. 

•In  1812,  with  a  view  undoubtedly  to  [•331 
the  discouragement  of  this  practice,  it  was  pro- 
vided by  the  Act  of  July  6  (2  Stot.  at  L.  785), 
that  "Ofiicers  who  shall  not  take  waiters  fron» 
the  line  of  the  army  shall  receive  the  pay, 
clothing  and  subsistence  allowed  to  a  private 
soldier,  for  as  many  waiters  as  they  may  actu- 
ally keep,  not  exceeding  the  number  allowed 
by  existing  regulations." 

In  1816,  the  practice  was  absolutely  prohib- 
ited except  to  company  officers,  and  it  was 
again  provided,  by  the  Act  of  April  24  (3  Stat, 
at  L.  299),  almost  in  the  terms  of  the  Act  of 
1812,  that  "All  officers  be  allowed  for  each  pri- 
vate servant  actually  kept  in  ser\'ice,  not  ex- 
ceeding the  number  authorized  by  existing  regu- 
lations, the  pay,  rations  and  clothing  of  a 
private  soldier,  or  money  in  lieu  thereof,  on  a 
certificate  setting  forth  the  name  and  descrip- 
tion of  the  servant  in  the  pay  account." 

At  the  time  of  the  passage  of  the  last  Act» 
the  pay  of  a  private  was  $5  a  month,  with  ra- 
tions and  clothing  of  certain  money  value  in 
addition.  The  effect  of  the  Act  was  precisely 
the  same  as  if  the  money  value  of  the  whole 
had  been  ascertained,  and  the  amount  had  been 
inserted  as  the  allowance  or  emolument  to  be 
paid  to  the  officer  in  addition  to  his  own  regu- 
lar pay. 

There  is  nothing  in  the  Act  which  expres!*e» 
any  intention  on  the  part  of  Congress  that, 
whenever  the  pay  of  the  private  should  be 
thereafter  increased,  the  emolument  of  the 
officer  should  be  proportionably  augmented, 
without  further  legislation..  But  this  construc- 
tion was  given  to  the  Act  by  the  accounting 
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oflScera,  and  the  emolument  of  officers  were  thus 
indirectly  increased  from  time  to  time  until 
1861.  Whenever  the  pay,  clothing  and  rations 
of  private  soldiers  were  advanc^  in  amount 
of  value,  the  emolimients  of  officers  were  in- 
creased proportionably,  not  by  legislation  to 
that  effect,  but  by  departmental  construction. 

In  1854,  by  the  Act  of  August  4  ( 10  Stat,  at 
L.  575)  the  pay  of  privates  was  increased  to 
$11  a  month,  and  the  allowance  of  officers  for 
servants  was  also  increased  in  like  manner. 
332*)  "At  length,  when,  in  18G1.  by  the  Act 
of  August  3  (12  Stat,  at  L.  280,  326),  the  pay 
of  privates  was  augmented  to  $13  a  month,  and 
the  army  ration  was  increased,  and  the  emolu- 
ments of  the  officers  were  also  augmented  by  the 
construction  referred  to,  the  subject  attracted 
the  attention  of  Congress,  and  by  the  Act  of 
July  17,  1862  (12  Stat,  at  L.  594),  it  was  pro- 
vided that  "the  1st  section  of  the  Act,  ap- 
E roved  August  6th,  1861,  entitled  'An  Act  to 
ncrease  the  Pay  of  Privates  in  the  Regular 
Army  and  of  the  Volunteers  in  the  Service  of 
the  United  States,'  shall  not  be  so  construed, 
after  the  passage  of  this  Act,  as  to  increase  the 
emoluments  of  the  commissioned  officers  of  the 
annv." 

This  Act  virtually  gave  the  legislative  sanc- 
tion to  the  construction  which  had  heretofore 
prevailed  at  the  departments,  in  respect  to  the 
past  Acts;  but  virtually,  also,  prohibited  its 
future  application.  It  expressly  forbid  its  ap- 
plication tp  the  increase  of  pay  provided  for 
by  the  Act  of  August,  1861;  the  departmental 
officers  conformed  their  action  to  its  directions, 
and  thenceforth  limited  the  emoluments  of 
officers  in  respect  to  servants'  pay  to  the  allow- 
ances made  under  the  Act  of  1854. 

In  1864  another  Act  was  passed  on  the  20th 
of  June  (13  Stat,  at  L.  144),  by  which  the  pay 
of  privates  was  still  further  increased  to  $16  a 
month,  without  any  mention  of  officers'  emolu- 
ments ;  and  it  is  under  this  Act  that  the  claim 
mider  consideration  is  made.  It  is  not  denied 
that  the  action  of  the  accounting  officers  under 
the  Act  of  1862,  is  correct,  but  it  is  insisted 
that  the  Acts  of  1864  must  be  construed  as 
were  the  Acts  of  1861  and  the  former  Acts  in- 
creasing pay,  until  the  prohibitory  Act  of  1862. 

But  it  by  no  means  follows,  from  the  silence 
of  the  Act  of  1864,  in  respect  to  the  emoluments 
of  officers,  that  the  old  construction  must  be 
applied  to  it.  The  contrary  inference,  we  think, 
is  better  warranted. 

We  have  already  said  that  the  correctness 
of  the  original  interpretation  of  the  earlier 
333*]  Acts  increasing  pay  was  at  least  •doubt- 
ful. Constructive  allowances  are  not  entitled 
to  favor.  And  it  is  certain,  though  the  allow- 
ances in  question,  so  far  as  made  prior  to  the 
Act  of  July,  1862,  were  confirmed  by  that  Act, 
that  its  prohibition  of  that  construction  in 
future,  as  applied  to  the  Act  of  1861,  must  be 
taken,  at  least,  as  a  legislative  disapproval  of 
the  construction  itself.  It  cannot,  then,  be 
assumed,  that  when  the  Act  of  1864  was  passed. 
Congress  intended  that  this  disapproved  con- 
struction should  be  applied  to  it. 

We  conclude,  on  the  contrary,  that  the  indi- 
rect effect,  claimed  for  the  Act  of  1864,  of  in- 
creasing the  emoluments  of  officers,  was  not 
contemplated  by  the  Legislaturei  and  cannot 
properly  be  given  to  ft. 
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The  construction  contended  for  was  not  given 
to  that  Act  by  the  accounting  officers,  and  we 
cannot  say  that,  in  rejecting  it,  these  officers 
committed  any  error. 

We  agree  with  the  counsel  for  the  appellee 
that  no  effect  can  be  giv^n  in  this  case  to  the 
Act  of  March  3d,  1865.(13  Stat,  at  L.  487), 
which  declares  that  "The  measure  of  allowance 
for  pay  for  |tn  officer's  servant  is  the  pay  of  a 
private  soldier,  as  fixed  by  law  at  the  time." 
Jn  prior  Acts,«this  allowance  had  extended  to 
the  pay,  clothing,  and  subsistence  of  a  private. 
The  intention  of  this  Act  seems  to  be  tnat  the 
allowance  shall  be  limited  to  the  pay.  Win- 
throp's  Dig.  of  Ops.  Judge  Advocate-General^ 
264.  But  whatever  the  intention,  the  Act  can 
have  no  retrospective  operation. 

Judgment  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this 
opinion. 


THE  MATERIALS  OF  THE  CAMANCHE, 
P.  Donohue  et  al.,  Claimants,  Appt., 

V. 

THE  COAST  WRECKING  COMPANY  OF 

NEW  YORK. 

(See  8.  C.  'The  Camanche,*'  8  Wall.  448-480.) 

Corporation  may  maintain  action  for  salvage-^ 
when  owners  of  vessels  may  claim  salvage^ 
amount  of — unnecessary  allegations — agree- 
ment, when  defense  to  salvage — reversal  of  de- 
cree. 

A  corporation  can  maintain  a  salvsfe  suit  for 
saving  the  salved  property. 

Owners  of  ships  may  claim  salvage  compensation 
when  such  services  are  rendered  Dy  their  vessels, 
whether  they  sre  present  or  absent  at  the  time  the- 
service  Is  performed. 

Tne  owners  of  the  ship  are  allowed  one  third  of 
the  amount  awarded  as  salvage  compensation,  and 
sometimes  much  more  In  a  case  of  peculiar  dan- 
ser. 

Salvage  suits  may  be  Instituted  in  the  name  of 
the  ship  or  of  the  owners,  without  any  allegation 
that  the  suit  was  prosecuted  for  the  benefit  of  the 
master  and  crew. 

An  agreement  for  a  fixed  sum  Is  no  defense  to  a 
claim  for  salvage,  unless  It  Is  set  up  In  the  answer 
with  an  averment  of  tender  or  payment. 

Nothing  short  of  a  contract  to  pay  a  given  sum 
at  all  events,  whether  successful  or  unsuccessful 
in  the  enterprise,  will  operate  as  a  bar  to  a  meri- 
torious claim  for  salvage. 

Court  will  not  reverse  decrees  as  to  the  amount 
of  salvage,  unless  upon  some  clear  mistake  or  gross 
over-allowance  of  the  court  below. 

[No.  168.] 
Argued  Oct  27,  1860.      Decided  Nov.  15,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  f  )r  the  District  of  California. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
California,  by  the  appellee,  to  recover  salvage 
for  services  rendered  in  the  harbor  of  San 
Francisco,  in  sa\ing  the  cargo  of  The  Aquila, 
consisting  of  materials,  machinery,  engines,  con- 
struction tools,  etc.,  for  the  construction  of  an 
ironclad  monitor,  The  Camanche,  and  the  arma- 
ment of  the  same,  which  was  to  be  constructed 
at  San  Francisco  by  the  defendant,  under  a. 
contract  with  the  government. 

The  court  entered  a  decree  for*  $28,428.44» 
with  costs,  in  favor  of  the  libelant.    The  court 

NoTF.. — Salvage  awards  In  Federal  courts— -see 
note,  30  C.  C.  A.  280. 

397 


44S-480 


Sttpbemb  Coubt  or  the  UirrnEo  States. 


Dec.  Tbuc, 


below  having  affirmed  this  decree,  on  appeal, 
the  claimants  took  an  appeal  to  this  court. 

The  case  is  veiy  fully  stated  by  the  court. 

Mr.  John  £.  Ward,  for  appellant: 

1.  The  libelant  in  this  case  cannot  be  a 
aalvor. 

A  salvor  is  one  wha  renders  personal  service. 

In  the  case  of  "The  Lively,**  an  agent  at  a 
seaport  where  a  vessel  had  run  ashore,  being 
applied  to  by  the  master  and  having  hired  and 
«mplo3'ed  persons  to  unload  the  vessel  and  get 
her  afloat,  sued  as  a  salvor.  It  was  held  that 
his  claim  could  not  be  sustained.  Doctor  Lush- 
ington,  giving  judgment,  said:  "The  whole 
records  of  this  couH  show  that  a  claim  of  this 
description  cannot  be  allowed.  ...  If  I 
were  to  sanction  a  claim  of  this  description,  the 
inevitable  consequence  would  be  this:  in  every 
case  where  an  accident  occurred  in  the  neigh- 
borhood of  the  various  seaports  of  this  country, 
and  any  agent  was  applied  to,  to  hire  a  steam- 
boat or  hire  sailors  to  go  on  board  to  render 
assistance,  he  would  be  entitled  to  come  to  this 
court  and  sue,  as  if  he  were  a  salvor  himself, 
he  personally  doing  nothing  to  effect  the  sal- 
vage. I  believe  that,  over  and  over  again,  when 
such  attempts  have  been  made,  and  there  have 
been  two  or  three  in  my  experience,  every  judge 
of  this  court  has  set  his  face  decidedly  against 
them."    The  Lively,  6  Notes  of  Cas.  206. 

In  the  case  of  'The  Charlotte,"  6  Notes  of 
Oas.  270,  it  was  distinctly  held  that  no  claim 
for  salvage  remuneration,  properly  so  called, 
can  be  maintained  by  parties  not  personally 
engaged  yi  the  service. 

In  the  case  of  Thos.  Marshall  v.  The  British 
Ship  "Stratton  Audley,"  3  Ben.  241,  Judge 
Blatchford  says:  "Nor  can  the  corporation 
(meaning  this  verv  Coast  Wrecking  Company) 
itself  be  a  salvor."  It  cannot  hire  persons  on 
^'ages  and  claim  salvage  for  services  rendered 
by  those  persons. 

In  the  case  of  "Coast  Wrecking  Co."  v.  "The 
Morning  iStar,"  6  Blatchf.  154,  this  principle  is 
affirmed  by  Mr.  Justice  Nelson. 

2.  If  this  libelant  can  be  a  salvor,  it  is  not 
the  sole  salvor;  and  payment  to  it  would  be  no 
protection  to  the  claimants  against  its  em- 
ployees. 

In  the  "Lustre"  case,  3  Hagg.  154,  where,  by 
express  stipulation  and  agreement,  the  owners 
and  underwriters  were  to  be  held  answerable 
for  the  payment  of  the  stores  expended  or 
damages,  it  was  held  that  even  this  agreement 
did  not  bar  the  right  of  the  officers  and  crew  to 
salvage  compensation. 

In  the  case  of  "The  Centurion,"  1  Ware,  483, 
Judge  Ware  said :  "In  the  present  case,  as  the 
service  in  which  their  vessel  was  employed  was 
not  embraced  in  the  contract  with  the  crew, 
and  was  one  which  might  have  been  attended 
with  great  peril,  I  am  clear  that  the  crew  were 
entitled  to  a  specific  compensation  beyond  the 
rate  of  their  wages  for  the  time." 

See,  also,  The  Britain,  1  W.  Kob.  40;  The 
Sarah  Jane,  2  W.  Rob.  110. 

Professor  Parsons,  in  his  recent  elementary 
treatise,  after  examining  all  the  authorities  on 
this  point,. says:  "The  interest  of  co-salvors  is 
not  joint  but  several,  and  payment  or  satisfac- 
tion to  any  one  i-  not  so  to  any  other.  If, 
therefore,  payment  is  made  to  the  master,  al- 
though his  receipt  would  bind  himself  and  his 
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owners,  and  an  action  would  lie  against  him  by 
the  seamen  for  their  shares,  yet  it  is  also  true 
that  the  seamen  may  bring  an  action  against 
the  property  saved,  if  the  settlement  was  made 
with  the  master  without  their  consent."  2 
Pars.  Ship,  and  Adm.  260. 

3.  This  is  not  a  case  of  salvage  service.  A 
contract  was  made  for  a  siun  certain,  in  con- 
sideration of  which  the  service  was  to  be  per- 
formed. 

Salvage  means  a  compensation  earned  by  per- 
sons  who  voluntarily  assist  in  saving  a  ship 
or  her  cargo  from  peril. 

In  the  ase  of  "The  Calypso,"  2  Hagg.  Adm. 
217,  Sir  Christopher  Robinson  said.  "All  sal- 
vage is  founded  on  the  equity  of  remunerating 
spontaneous  services." 

And  again,  "Considering  all  salvage  to  be 
founded  on  the  equity  of  remunerating  private 
and  individual  services,  a  court  of  justice 
should  be  cautious  not  to  treat  it  on  any  other 
principle."     2  Hagg.  Adm.  218. 

In  the  case  of  "The  Neptune,"  1  Hagg.  236, 
Lord  Stowell  defines  a  salvor  to  be  "A  person 
who,  without  any  particular  relation  to  a  ship 
in  distress,  profl'ers  useful  service  and  gives  it 
as  a  volunteer  adventurer,  without  any  pre- 
existing covenant  connecting  him  with  the  duty 
of  employing  himself  for  the  preservation  of 
that  ship." 

In  the  "Mulgrave"  case,  2  Hagg.  77,  Lord 
Stowell  held  that  an  agreement  for  a  sum  cer- 
tain vitiates  any  claim  for  salvage;  and  would 
not  consider  the  question,  where  a  contract  ex- 
isted. 

In  the  case  of  The  Helen*  &  George.  1  Swal). 
369;  The  Fire-Fly,  1  Swab.  241;  The  Jonge 
Andries,  1  Swab.  226,  Doctor  Lushington,  in 
rendering  the  decision  of  the  court,  said:  "The 
principle  on  which  the  court  acts,  is,  that  if 
satisfied  that  any  agreement  has  been  made, 
it  will  carry  it  into  effect,  unless  totally  con- 
trary to  justice  and  the  equity  of  the  case;" 
and  in  conclusion  tersely  said :  "I  pronounce  for 
the  agreement." 

In  the  case  of  "The  Versailles,"  1  Curt.  360, 
Judge  Curtis  said:  "If  there  was  such  a  con- 
tract fairly  made,  I  do  not  think  salvage  could 
be  claimed." 

In  the  case  of  "The  Independence,"  2  Curt. 
350,  Judge  Curtis  said:  "In  my  judgment,  a 
contract  to  be  paid  at  all  events,  either  a  sum 
certain  or  a  reasonable  sum  for  work,  labor  and 
the  hire  of  a  steamer  or  other  vessel  in  attempt- 
ing to  relieve  a  ship  in  distress  without  re^rd 
to  the  success  or  failure  of  the  efforts  thus  pro- 
cured, is  inconsistent  with  a  claim  for  sahiige; 
and  when  such  a  contract  has  been  fairly  made, 
it  must  be  held  binding  by  a  Court  of  Admi- 
ralty, and  any  claim  for  salvage  disallowed." 

4.  The  amount  allowed  in  this  case  violates 
the  established  principles  of  law  and  justice 
regulating  compensation  for  salvage. 

The  amount  awarded  violates  the  settled 
principles  of  law. 

If  the  contract  made  between  the  parties  does 
not  totally  destroy  the  .claim  for  salvage,  it 
certainly  furnishes  the  rule  by  which  the  ijar- 
ties  themselves  should  be  governed. 

What  possible  claim  can  the  libelant  make 
for  a  larger  sum  than  the  $110,000,  agreed  to  be 
paid  it  for  the  saving  of  these  materials  and 
this  machinery! 
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The  testimony  discloses  the  fact  that  it  has 
been  paid  the  stun  t>f  $95,000,  on  account  of 
these  materials  and  this  machinery ;  that  it  has 
been  paid  full  salvage  upon  the  ship  and  the 
rest  of  the  cargo,  upon  which  there  is  now  no 
pretext  for  a  claim,  leaving  still  due  it  $15,000, 
^one  half  in  legal  tenders  and  one  half  in  coin, 
which  has  not  been  paid  in  consequence  of  the 
bankruptcy  of  one  of  the  insurance  companies. 

The  judge  in  the  court  below  has  decreed 
that  claimants  should  pay  this  amount,  and  in 
defiance  of  the  agreement  that  they  should  also 
pay  an  additional  salvage  on  the  materials  and 
machinery  of  The  Camanche,  to  the  extent  of 
the  value  of  $60,000. 

Agreements  for  salvage  are  not  allowed  to  be 
made  by  the  owners  and  masters  of  vessels,  to 
the  detriment  of  the  owners  of  the  cargo,  and 
so  vice  versa.    The  Westminster,  1  W.  Rob.  235. 

5.  The  decree  is  vague  and  uncertain. 

Jt  purports  to  give  to  the  libelant  only  $24,- 
062.25  principal,  and  $4,366.19  interest,  amount- 
ing in  all  to  the  sum  of  $28,428.44  in  currency; 
wliereas,  if  enforced,  it  would  actually  give 
abr>ut  $25,228.44. 

It  awards  $28,428.44,  principal  and  interest, 

in  currency,  as  all  the  salvage  to  which  the 

libelant  is  entitled;  but  it  orders  that  $17,000 

(on  account  of  the  whole  award)   must  be  at 

once  paid  by  the  sureties  of  the  claimants,  in 

gold. 

While  courts  do  not  encourage  appeals  from 
matters  of  discretion,  in  the  case  of  Post  v. 
Jones,  19  How.  160,  15  L.  ed.  622.  Mr.  Justice 
Crier,  delivering  the  opinion  of  this  court,  said, 
"Where  the  law  gives  a  party  an  appeal,  he  has 
a  right  to  demand  the  conscientious  judgment 
of  the  appellate  court  on  every  question  arising 
in  the  case.  Hence,  many  cases  are  to  be  found 
wh<'re  the  appellate  courts  have  either  increased 
or  diminished  the  allowance  of  salvage  original- 
ly made,  even  where  it  did  not  violate  any  of 
the  just  principles  which  should  regulate  the 

subject." 

It  is  respectfully  submitted,  that  the  rules  of 
law  and  every  principle  which  should  regulate 
the  awarding  of  salvage,  have  been  violated 
in  the  decree  rendered  in  this  cause. 

Mr.  E.  Casserly,  for  appellee: 

1.  The  service  in  this  case  was  evidently  a 
salva^  service. 

It  was  voluntary  service  rendered  by  the  li- 
belant in  the  saving  of  cargo  in  peril  on  board 
of  a  wrecked  ship. 

2.  This  case  presents,  in  a  very  high  degree, 
all  the  ingredients  of  a  salvage  service.  These 
uro — and  are  in  the  order  of  merit — as  follows : 

(a)  Tlie  danger  from  which  the  property 
was  rescued. 

(b)  The  value  of  the  property. 

(c)  The  risk  incurred  in  the  salvage. 

(d)  The  value  of  the  property  employed  in 
the  service  and  the  risk  to  it. 

<e)  The  skill  and  Knowledge  shown  in  ren- 
dering the  services. 

(f)  Tlie  time  and  labor  expended. 

The  Traveler,  3  Hagg.  371;  The  London 
Merchant.  3  Hagg.  395;  The  Fusileer,  Brown. 
4  Lush.  350. 

Tlie  risk  deliberately  assumed  in  this  case 
ii  a  larger  element  in  the  compenj»ation  than 
€ven  the  toil  and  expense  incurred. 

The  Westminster,  1  W.  Hob.  234;  The  Gil- 
pin. Oloott,  88;  Conk.  Adm.  290. 
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3.  Under  the  circumstances  of  this  case^ — 
the  peculiar  nature,  situation  and  exposure  of 
the  property,  remote  from  succor  and  demand- 
ing  the  most  effective  salvage  services,  thor- 
oughly organized,  promptly  undertaken  and 
kept  up  remittingly  for  months;  the  enter- 
prise, full  of  difficulty  enhanced  by  danger 
from  the  outset,  and  constantly  threatened  with 
failure — the  libelant,  though  a  body  corporate, 
is  entitled  to  claim  as  salvor  a  full  salvage 
compensation,  on  the  merits  of  the  service  per- 
formed. 

The  objection  because  of  the  corporate  ca- 
pacity of  the  libelant,  was  first  heard  of  on  the 
trial  of  the  cause  in  the  district  court  below. 
It  is  not  in  the  answer,  and  was  not  suggested 
during  the  protracted  operations  of  the  libel- 
ant, carried  on  under  the  eyes  of  two  of  the 
claimants. 

Has  this  objection,  hard,  ungracious  and 
purely  technical,  as  it  certainly  is  in  the  pres- 
ent case,  any  just  foundation  in  the  law  of 
salvage,  or  in  the  public  policy  out  of  which 
it  sprung  in  the  beginning,  and  which  at  all 
times  has  given  it  form  and  development? 

4.  The  law  of  salvage  services  to  property 
in  admiralty,  as  distinguished  from  a  Iaw*for 
similar  services  on  land,  is  founded  on  a  great 
public  policy  established  in  the  general  inter- 
ests of  the  commerce  and  navigation  of  the 
country. 

This  public  policy  requires  for  the  protec- 
tion of  those  interests,  that  such  salvage  serv- 
ices should  be  sedulously  fostered;  and  hence, 
that  they  should  receive  compensation,  not  as 
mere  pay  for  work  and  labor,  nor  even  as  lim- 
ited to  the  precise  quantum  of  benefit  in  the 
particular  case;  but  on  a  scale  so  liberal  as 
best  to  incur  such  services. 

The  Blaireau,  2  Cranch,  266;  The  William 
Beckford,  3  C.  Rob.  355,  Approved,  3  Hagg. 
248;  The  Sarah,  3  C.  Rob.  330,  n.  1;  The  Ew- 
bank,  1  Sumn.  413;  The  Rising  Sun,  1  Ware. 
380;  2  Pars.  Mar.  L.  618;  for  resume  of  the 
cases. 

5.  The  same  public  policy  demands,  at  least 
as  strongly,  that  the  means  of  salvage  service 
should  1^  the  most  efficient  possible,  and  to 
that  end  should  be  always  prepared,  prompt, 
powerful  and  reliable.  Hence,  the  Court  of 
Admiralty  has  not  hesitated  to  accept  all  bene- 
ficial modes  and  instruments  of  salvage  service, 
which  from  time  to  time  at-e  developed  by  the 
progressive  forces  of  society,  even  though  it 
may  depart  from  a  settled  rule  of  decision. 

Thus  the  old  rule,  that  none  can  claim  sal- 
vage reward  who  did  not  directly  take  part  in 
person  in  the  salvage  service,  has  been  so  often 
broken  down  in  important  classes  of  cases, 
that  it  is  now  the  exception  rather  than  the 
rule.  As  where  a  ship  sends  part  of  her  crew 
on  salvage  service^  those  of  the  crew  who  re- 
main on  board  are  entitled  to  share  in  the 
salvage  earned. 

The  same  principle  has  been  supposed  to  ap- 
ply where  tne  actual  salvors  belonged  to  a 
party,  of  which  the  others  remained  on  shore. 

A  still  stronger  departure — made  after  con- 
siderable opposition — was  when  salvage  was 
allowed  to  the  owner  of  the  ship  engaged  in 
the  salvage  service,  though  he  may  have  been 
absent  and  ignorant  of  the  transaction. 

The  same  equity  is  extended  even  to  the 
owner  of  the  cargo,  where  he  has  authorized 
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the  service;  and  probably  also  where  he  has 
not.  2  Pars.  Ship,  k  Adm.  278,  and  n.  4,  ed. 
1869. 

This  departure  in  favor  of  the  owner  of  the 
vessel  was  pushed  still  further  in  the  case  of 
steamers.  The  greatly  increased  power  and 
efficiency  of  these  vessels,  then  a  new  force  in 
the  maritime  world,  was  cordially  recognized 
and  welcomed  in  admiralty,  in  the  first  case 
that  arose  there — and  because  it  was  the  first. 
The  Raikes,  1  Hagg.  246,  1824,  per  Lord  Sto- 
well. 

The  precedent  has  since  been  followed  out 
and  developed  in  numerous  cases.    The  Beulah, 

1  W.  Rob.  477;  The  William  Penn,  1  Am.  L. 
Reg.  584;  The  Kingaloch,  26  Eng.  L.  &  E. 
699;  1  Curt.  (C.  C.)  363;  2  Curt.  (C.  C.)  362; 
The  Island  City,  1  Black,   130,  17  L.  ed.  73; 

2  Pars.  Ship.  &  Adm.  299,  n.  6,  citing  many 
cases. 

Less  than  fifty  years  ago,  in  admiralty  the 
claim  of  the  salvor  vessel  was  but  little  worth, 
as  compared  with  that  of  men  salvors.  Now, 
keeping  pace  with  the  times  and  their  changed 
modes  of  salvage,  the  steamer  is  the  real  sal- 
vor and  has  the  lion's  share  of  the  reward. 

And  the  larger,  stancher  and  more  powerful 
the  steamer,  the  more  liberal  the  reward; 
though  the  danger  to  such  a  vessel  is  reduced 
by  her  superior  qualities  to  a  minimum. 

The  reason  is,  that  society  may  be  encour- 
aged to  give  its  best  resources  to  the  succor  of 
life  and  property  in  distress  at  sea. 

A  leading  consideration  as  to  steamers  is, 
that  besides  the  value  of  the  property  which 
is  generally  at  risk,  they  render  salvage  serv- 
ice with  greater  expedition,  and  often  \mder 
circumstances  where  no  other  assistance  could 
possible  avail.  The  Kingaloch  (supra) ;  Board 
of  Trade  Instructions  to  Receivers  of  Wreck, 
etc.,  on  Salvage,  art  91,  quoted  in  Maude  & 
Poll.  Ship.  494,  n.  9.  , 

All  the  reasons  for  encouraging  steamers 
apply  with  'equal  force  in  favor  of  a  powerful 
organization,  such  as  the  libelant's. 

A  pregnant  instance  of  substituted  service  is 
when  the  first  set  of  salvors,  while  prosecuting 
their  operations,  are  tortiously  ousted  by  an- 
other set  who  complete  the  service;  but  the 
law  ascribes  to  the  first  set  the  whole  merit  of 
the  services  of  the  second  set,  and  awards  to 
them  the  entire  compensation.     The  Fleece,  3 

W.  Rob.  280.  .  ^       ,  J 

These  are  all  cases  in  which  salvage  awards 
are  allowed,  as  of  course,  to  those  who  have 
had  no  personal  part  in  the  salvage  service. 
They  are  all  cases  of  a  substituted  service,  in 
which  persons  removed  from  the  field  <>*  oper- 
ations may  claim  as  salvors,  on  the  strength  of 
the  actual  service  rendered  by  some  person  or 
property  which  stands  in  their  place,  and  is 
their  substitute  for  the  time  being.  Personal 
presence  has  not  of  late  years  been  an  essential. 
In  the  great  and  much  contested  case  of  Ihe 
Thetis,  3  Hagg.  68,  and  2  Knapp,  409,  it  was 
held  that  the  responsibility  Uken  by  the  ad- 
miral in  furnishing  men  and  stores,  was  more 
valuable  than  his  personal  presence  would  have 

been. 

Should  the  powerful  steamer  of  the  libelant 
perform  in  the  best  manner  a  great  salvage 
service,  for  which  she  had  been,  at  large  cost, 
expressly  built  and  equipped  and  at  all  tunes 
4o« 


maintained  in  a  state  of  the  highest  efficiency^ 
could  it  be  said  that,  because  she  was  the  prop- 
erty of  a  corporation,  she  must  be  denied  % 
salvage  compensation  or  cut  down  to  one  wHicb 
is  no  better  than  pay  for  work  and  li^r? 

One  ground  assigned  for  giving  a  large  sal- 
vage reward  to  powerful  steamers  is,  that 
"They  are  owned  by  great  and  opulent  com- 
panies and  are  fitted  out  by  them  at  large 
cost."    The  Perth,  3  Hagg.  416. 

If,  in  the  case  of  a  salvage  service  by  their 
steamer,  the  libelant  here  stands  as  favorably 
befor^  the  court  as  if  it  was  a  natural  person 
and  not  a  corporation;  why  should  it  not  stand 
equally  well  in  the  case  of  services  performed 
by  its  agents  and  servants. 

6.  Either  way,  it  is  a  case  of  substituted 
services,  as  sanctioned  and  rewarded  in  admi- 
ralty in  numerous  instances. 

The  well  considered  decision  of  the  late 
Chief  Justice  in  the  case  of  Virden  v.  Tlie 
Caroline,  6  Am.*  Law  Reg.  222,  asserts  fully 
the  doctrine  of  substituted  service. 

In  the  growing  complexities  and  divisions  of 
labor  of  an  advancing  civilization,  men  are 
less  and  less  able  to  act  directly  for  themselves 
and  must  act  more  and  more  through  agents 
and  servants.  This  important  relation  of 
agency,  the  most  general  in  society,  is  not  one 
which  admiralty  will  disregard  in  respect  to 
salvage  services,  which  can  be  so  much  better 
performed  by  an  organized  body  of  drilled 
subordinates  under  one  controlling  head,  than 
by  ten  times  the  number  of  undisciplined  and 
unorganized  wreckers. 

Salvors  are  held  responsible  for  the  miscon- 
duct of  those  whom  they  make  their  agents* 
by  employing  them  to  aid  them  in  the  »alvage 
service.    2  Pars.  Ship.  &  Adm.  (1869),  312. 

It  is  difficult  to  see  why  they  should  not 
have  the  benefit  of  the  good  conduct  of  the 
same  employees. 

Had  the  agents  and  servants  sent  out  by  the 
Coast  Wrecking  Company  to  save  the  monitor, 
conducted  that  important  service  as  badly  a» 
they  conducted  it  admirably,  and  thereby 
ruined  and  lost  the  cargo,  the  Company  would 
justly  be  made  responsible  before  the  law. 

Since  it  may  be  charged  in  heavy  liability 
for  the  demerits  of  its  service,  upon  what  prin- 
ciple is  it  denied  credit  for  its  meritorious 
services? 

Associated  service  is  no  stranger  in  the  law 
of  admiralty,  in  the  law  of  salvage.  It  haa 
over  and  over  a  generous  welcome  there.  The 
Susan,  1  Sprague,  604. 

A  great  element  of  associated  service  is  sub- 
stituted service,  by  which  each  associate  con- 
tributes his  part  of  the  service,  labor,  skill, 
money,  advice,  even  responsibility,  as  the  case 
may  be,  and  has  the  benefit  of  the  part  con- 
tributed by  every  other.  The  captain  of  a 
salving  ship  who  stays  aboard  his  ship,  gets  & 
larger  share  than  his  mate  who  goes  with  and 
actually  conducts  the  enterprise,  and  baa  all 
the  personal  risk  and  exposure.  This  is  because 
of  the  great  responsibility  borne  by  the  raT^tain. 
1  Conk.  Adm.  498,  and  cases  cited;  Thetis,  2 
Knapp,  409. 

In  this  case,  did  not  the  Company  represent- 
ing its  stockholders  assiune  a  very  grave  re- 
sponsibility? 

For  the  carrying  on  of  a  salvage  or  wrc<*- 
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ing  business  on  a  large  and  effective  scale, 
there  is  really  no  comparison  between  the 
<'fTort8  of  individuals  casually  employed  for 
the  occasion,  often  but  poorly  provided  with 
vessels  or  other  appliances,  and  under  any  cir- 
cumstances unprepared  for  any  long,  remote 
or  costly  enterprises,  on  the  one  hand  and  on 
the  other,  a  powerful  company  like  the  libel- 
ants, established  expressly  for  the  business, 
provided  with  capital,  trained  men,  vessels, 
apparatus,  machinery,  a  thorough  organization, 
which  enables  it  at  any  time  to  undertake  and 
carry  through  the  most  arduous  and  protracted 
salvage  services,  in  the  face  of  great  risks, 
anywhere  on  American  waters,  however  re- 
mote and  at  whatever  expense. 

The  question  to  be  now  determined  is:  shall 
these  powerful  corporate  organizations  be  rec- 
ofl^iized  in  admiralty  on  the  same  footing  with 
individual  salvors,  and  like  them  be  rewarded 
according  to  the  merit  of  the  service  per- 
formed? 

7.  In  any  view  the  decree  below  should  be 
affirmed. 

The  sum  to  be  collected  under  it  is  no  more 
than  was  justly  earned  by  the  libelants. 

An  important  element  of  compensation  is  the 
expense  incurred  by  the  Company  in  keep- 
ing its  boats,  apparatus,  equipment  and  general 
organization  of  men  and  materials,  always  in 
a  state  of  preparation  to  perform  any  salvage 
service,  however  difficult,  remote  or  protract^. 
Public  policy  dictates  a  liberal  consideration 
of  all  this,  without  too  strict  reference  to  the 
quantum  of  service  in  the  particular  case. 
Ships  have  to  pay  largely  for  lighthouses, 
though  this  or  that  ship  may  derive  no  benefit 
from  them  on  this  or  that  particular  occasion. 

The  Sarah,  3  C.  Rob.  331,  n;  The  Susan, 
1  Sprague,  504. 

The  decision  in  The  Caroline,  6  Am.  L.  Reg. 
f22,  IB  a  vigorous  and  explicit  assertion  of  the 
same  general  principle. 

The  libelant  had  to  expend  nearly  $64,000 
before  it  was  entitled  to  receive  anything.  It 
might  never  have  been  so  entitled. 

No  judge  nor  jury  in  a  court  of  law  or 
Chancellor  in  equity  would  have  hesitated  to 
say  that  in  such  a  case,  on  such  a  risk,  a  con- 
tingent reward  of  $137,500,  as  fixrd  in  the  con- 
tract with  the  underwriters,  was  unreasonable. 

In  this  cause  the  libelant  proceeds  for  the 
salvage  of  75/400  of  the  materials  of  The  Ca- 
manche, being  the  portion  not  covered  by  in- 
surance. The  contract  between  the  under-writ- 
era  and  the  libelant,  under  which  the  latter 
agreed  to  take  the  salvage  of  the  materials, 
etc.,  assumed  this  value  to  be  as  stated  in  the 
policies,  $400,000;  of  this  amount  $340,000  was 
covered  by  the  policies,  leaving  $60,000  unin- 
sured. The  agreed  salvage  was  $110,000,  one 
half  gold  and  one  half  currency,  to  be  paid  by 
the  several  insurance  companies,  in  the  propor- 
tions which  the  siuns  insured  by  them  respec- 
tively bore  to  the  whole  amount  of  $400,000. 
One  company,  the  Columbian,  became  insolvent 
before  paying  anything.  This  left  $75,000  of 
the  policy   value  uninsured. 

The  agreed  salvage  was  equal,  at  then  cur- 
rent rates  of  gold,  to  about  $137,500  or  about 
$4,000  more  than  one  third  of  the  assumed 
value;  and  very  nearly  just  double  the  actual 
«ost  to  the  libelants  of  the  salvage  service. 
S  Waix. 


Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Compensation,  as  salvage,  is  claimed  by  the 
libelants  for  services  rendered  by  tliem  in 
saving  the  cargo  of  the  ship  Aquilaj^  which  was 
wrecked  in  a  stonn,  and  sunk  in  the  harbor  of 
the  Port  of  San  Francisco,  to  which  she  was 
bound,  with  all  her  cargo  on  board. 

Such  portion  of  the  cargo  as  constitutes  the 
basis  of  the  investigation  in  this  case  consisted 
of  certain  materials  manufactured  for  the  con- 
struction of  an  ironclad  monitor,  and  the 
armament  for  the  same,  which  was  to  he  con- 
structed at  San  Francisco  by  the  claimants, 
under  a  contract  with  the  government.  They 
manufactured  the  materials  and  armament  in 
New  York,  and  the  ship,  with  the  same  on 
board,  sailed  from  that  port  on  the  29th  of 
May,  1863,  and  arrived  and  came  to  anchor  in 
perfect  safety,  on  the  10th  of  November  fol- 
lowing, off  North  Point  dock,  in  the  harbor  of 
her  port  of  destination,  where  she  remained  un- 
til the  14th  of  the  same  month. 

Aided  by  a  steam  tug  she  attempted,  on  that 
day,  to  proceed  to  the  wharf  where  she  was  to 
unload,  but  was  obliged,  by  the  state  of  the 
wind  and  tide,  to  come  to  anchor  before  she 
accomplished  that  object,  and  at  midnight  she 
encountered  a  heavy  squall,  which  caused  her 
to  drag  her  anchors,  and  forced  her  into  a  more 
unfavorable  position.  Preparations  were  made 
on  the  following  morning  to  get  up  to  the 
wharf,  and  the  wind  having  abated,  the  ship 
weighed  anchor,  and  being  again  assisted  by 
the  steamtug,  proceeded  to  the  southern  side  of 
the  wharf,  where  she  was  directed  to  discharge 
her  cargo,  and  was  there  moored  with  her 
stem  to  the  eastward  and  her  stern  towards 
the  shore. 

When  she  was  moored  the  weather  was  good, 
but  at  ten  o'clock  in  the  evening  the  wind  in- 
creased, and  soon  rose  to  a  gale,  from  the  south- 
east, which  caused  the  ship  to  strike  with  such 
violence  that  she  made  a  breach  in  her  aft- 
port  quarter  to  such  an  extent  that  in  spite  of 
any  use  which  could  be  made  of  the  pumps  she 
filled  with  water,  and  at  three  o'clock  on  the 
following  morning  sunk  in  the  dock,  her  stem 
lying  in  forty  or  fifty  feet  of  water,  and  her 
stern  *in  twenty  feet,  and  she  lay  with  1*467 
a  list  to  the  starboard  at  an  angle  of  thirty- 
live  to  forty  degrees. 

Both  the  ship  and  the  cargo  belonged  to  the 
claimants,  and  they  immediately  abandoned 
the  whole  adventure  to  the  underwriters  and 
the  agent  of  the  underwriters,  though  he  de- 
clined to  accept  the  offer  of  abandonment, 
commenced  without  delay  to  employ  the  best 
means  in  his  power  to  raise  the  vessel  and  save 
the  cargo,  calling  into  requisition  for  that  jmr- 
pose  all  the  nautical  experience  and  mechani- 
cal skill  at  his  command,  but  his  efforts  were 
fruitless,  except  that  he  succeeded  in  disman- 
tling the  ship,  and  in  saving  a  small  portion 
of  the  cargo. 

Apprised  of  the  failure  of  the  measures 
adopted  by  their  agent  to  raise  the  ship  and 
save  the  cargo,  the  underwriters  at  that  junc- 
ture employed  the  libelants  to  undertake  what 
their  agent,  with  all  the  assistance  he  could* 
command  in  the  port  of  the  disaster,  was  un- 
able to  accomplish. 

Pursuant' to  their  engagement,  the  libelants 
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instructed  their  general  agent  to  proceed  to 
that  port  and  take  possession  of  the  wreck,  and 
they  also  dispatched  with  him  a  party  of  men, 
selected  for  the  occasion  and  having  experi- 
ence as  divers  and  wreckers,  and  provided 
them  with  the  most  approved  machinery  and 
apparatus  to  promote  the  success  of  the  enter- 
prise. 

Chosen  and  qualified  as  described,  the  party, 
under  the  superintendence  of  the  general  agent 
of  the  corporation,  sailed  from  the  Port  of 
New  York  on  the  24th  of  December,  1863,  and 
took  possession  of  the  wreck,  in  the  port  of 
the  disaster,  on  the  23d  of  January  following. 
Although  the  undertaking  was  beset  with  diffi- 
culties and  danger  on  all  sides,  they  made  no 
objection  on  that  account,  but  proceeded  at 
once  to  the  examination  of  the  wreck,  and  the 
plan  which  they  adopted  and  executed  was  to 
get  out  the  cargo  by  divers,  as  far  as  was  nec- 
essary to  prevent  it  from  being  injured,  and  to 
lighten  the  ship,  so  that  she  could  be  raised 
and  secured,  and  then  to  hoist  out  the  remaind- 
er of  the  cargo  by  the  apparatus  and  machin- 
ery prepared  for  the  pur]M>se. 
468*]  •They  completed  the  work  of  securing 
the  cargo,  so  far  as  it  was  necessary  to  lighten 
the  ship,  in  less  than  three  months,  and  when 
that  was  accomplished  they  were  able  to  raise 
the  ship,  stopped  the  leaks,  removed  the  mud 
(estimated  at  six  hundred  tons),  pumped  out 
the  ship  by  means  of  steam  pumps,  and  finally 
hoisted  out  the  residue  of  the  cargo  and  re- 
stored it  to  the  owners  in  an  undamaged  con- 
dition, and  the  proofs  show  that  the  whole  was 
accomplished  with  success  in  less  than  seven 
months  from  the  time  they  were  employed 
by  the  insurance  companies. 

Payment  of  their  claim  being  refused,  they 
filed  their  libel  against  that  portion  of  the  car- 
go which  consist^  of  the  materials  for  the  con- 
struction of  the  ironclad  monitor  and  the 
armament  for  the  same,  as  set  forth  in  the 
record,  and  the  district  court  entered  a  decree 
in  their  favor  for  the  sum  of  $28,428.44,  as  com- 
pensation for  the  salvage  services  rendered  by 
them  in  raising  the  ship  and  saving  the  car^. 
Appeal  was  taken  by  the  claimants  to  the  cir- 
cuit court,  where  the  decree  of  the  district  court 
was  affirmed;  whereupon  the  claimants  ap- 
pealed to  this  court. 

Argument  to  show  that  the  libelants  were 
entitled  to  compensation  for  the  services  which 
they  rendered  is  hardly  necessary,  as  the 
proposition  is  several  times  impliedly  admitted 
by  the  claimants  in  their  answer.  They  were 
tne  owners  of  the  ship  as  well  as  of  the  cargo, 
and  thev  admit  that  she  sunk  near  the  wharf 
where  she  was  to  unload,  at  the  time  and  by 
the  means  and  substantially  in  the  manner  al- 
lied in  the  libel,  and  they  also  admit  that  the 
efforts  made  bv  the  agent  of  the  underwriters 
to  raise  the  ship  and  save  the  cargo  were  whol- 
ly unsuccessful,  except  as  to  a  small  portion  of 
the  cargo  taken  out  while  the  men  employed 
were  engaged  in  dismantling  the  ship. 

Impli^  admissions  to  the  effect  that  im- 
portant services  were  rendered  by  the  libelants 
are  contained  in  every  article  of  the  answer, 
but  it  is  unnecessary  to  refer  to  those  pas- 
sages with  more  particularity,  as  the  claimants 
expressly  admit  in  the  fourth  article  of  the 
469*]  answer  that  the  libelants  secured  *and 
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saved  all  the  cargo  which  was  on  board  the 
ship  when  their  general  agent  took  possession 
of  the  wreck,  and  they  also  admit  that  the  libel- 
ants raised  the  ship,  but  they  deny  that  any  of 
the  services  rendered  were  attended  withmud^ 
difficultv  or  danger,  and  they  allege  that  employ- 
ees of  the  libelants,  in  accomplishing  the  work^ 
unnecessarily  damaged  the  ship,  her  tackle,  ap- 
parel and  furniture,  and  insist  that  the  salvage 
compensation  to  be  allowed  in  the  case  ought  t^ 
be  greatly  diminished  on  that  account. 

Apart  from  these  disparaging  allegations,  the 
claimants  do  not  set  up  in  the  answer  any  de- 
fense to  the  merits  of  the  claim  made  by  the 
libelants,  except  that  they  allege  that  the  in- 
surance companies  have  paid  the  libelants  for 
all  the  services  which  they  rendered  as  to 
thirteen  sixteenths  of  that  part  of  the  cargo 
described  in  the  first  article  of  the  libel. 

Most  of  the  discussion  at  the  bar  has  been 
addressed  to  topics  other  than  those  here  enu- 
merated, and  much  of  it  to  questions  not  di- 
rectly presented  in  the  pleadinp;s.  Questions 
not  raised  by  the  pleadings,  strictly  speaking, 
are  not  before  the  court,  but  inasmuch  as  no 
objection  on  that  ground  was  made  by  the 
libelants  to  any  of  the  propositions  submitted 
by  the  claimants,  they  will  all  be  considered  ia 
the  order  adopted  at  the  argument.  Briefly- 
stated,  they  are  as  follows: 

1.  That  the  Corporation  libelants  cannot 
maintain  a  salvage  suit,  because  they  are  in- 
capable as  a  corporation  of  rendering  any  per- 
sonal services,  and  they  insist  that  no  party 
can  be  regarded  as  a  salvor  unless  personally 
engaged  in  the  service  of  saving  the  salved 
property. 

2.  That  even  if  the  corporation  libelants  may 
be  regarded  as  salvors,  still  they  were  not  the 
sole  salvors  in  this  case  and,  consequently,  that 
the  decree  rendered  in  the  circuit  court  would 
not  be  a  bar  to  a  subsequent  suit  for  the  same 
services  if  instituted  by  their  employees. 

3.  That  the  services  rendered  by  the  libelants 
were  not  salvage  services,  because  they  were 
rendered  under  and  in  pursuance  of  a  contract 
with  the  underwriters. 

4.  That  the  amount  allowed  in  the  court  be- 
low was  excessive,  *and  that  the  decree  [*47o 
in  that  respect  violates  the  established  princi- 
ples of  admiralty  law  regulating  compensation 
for  salvage. 

1.  Objection  cannot  be  taken  to  the  first  prop- 
osition submitted  by  the  claimants,  that  the 
question  is  not  presented  in  the  pleadings,  as 
it  necessarily  arises  upon  the  face  of  the  record^ 
and,  therefore,  if  it  is  sustained,  the  decree 
must  be  reversed,  as  the  compensation  allowed  is 
for  salvage  service,  and  not  merely  compensation 
pro  opere  et  labore,  as  it  should  have  been  if  the 
theory  of  the  claimants  is  correct. 

Decided  cases  are  referred  to  in  which  it  is 
said  ''that  a  party  not  actually  occupied  in  ef- 
fecting a  salvage'  service  is  not  entitled  to  % 
share  in  a  salvage  remuneration,"  but  the 
learned  judge  who  is  represented  as  having  ex- 
pressed that  opinion,  admitted  in  the  same  case 
that  the  owners  of  vessels,  who  rarely  navi- 
^te  their  own  ships,  constituted  an  exception 
to  that  general  rule.  The  Vine,  2  Hagg.  2 ;  The 
Mulgrave,  2  Hagg.  79.  Similar  remarks  were 
also  made  in  the  case  of  The  Charlotte,  3  W. 
Rob.  73,  and  it  is  supposed  by  the  claimants 
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that  the  case  of  The  Lively,  3  W.  Rob.  e4,  is  an 
authority  to  the  same  effect;  but  the  question 
whether  the  owners  of  a  vessel,  when  not  per- 
sonally engaged  in  a  salvage  service,  were  en- 
titled to  a  salvage  compensation  for  assistance 
rendered  in  the  case  by  their  vessel  was  not  in 
any  way  involved  in  that  record. 

Examples  where  the  suit  for  salvage  was  pro- 
moted by  the  owners  of  the  salving  vessel  are 
quite  numerous,  in  cases  where  the  decisions 
were  made  before  our  judicial  system  was  or- 
ganized; and  it  was  expressly  determined  in 
the  case  of  The  Haidee,  1  Notes  of  Cases,  598, 
that  owners  were  by  no  means  unfit  persons 
to  originate  suits  to  recover  compensation  for 
salvage  services.  Strong  doubts  are  entertained 
whether  the  court,  in  any  of  the  cases  before 
referred  to,  intended  to  decide  otherwise,  but 
the  inquiry  is  of  no  importance,  as  all  of  the 
modem  decisions  in  that  country  affirm  the 
right  and  support  it  by  reasons  both  satisfac- 
tory and  conclusive.  The  Waterloo,  2  Dod.  443. 
471*]  *When  steamers  render  salvage  service 
the  court  held,  in  the  case  of  The  Kingalock,  1 
Spinks,  267,  that  they  are  entitled  to  a  greater 
award  than  any  other  set  of  salvors  rendering 
the  same  service,  because  they  can  perform  such 
services,  owing  to  the  power  they  possess,  with 
much  greater  celerity  than  other  vessels,  and 
with  much  greater  safety  to  the  vessel  in  dan- 
ger, and  frequently  under  circiunstances  in 
which  no  other  assistance  could  be  effectual. 
Consequently,  the  court  having  cognizance  of 
such  cases  looks  with  favor  on  the  exertions  of 
steamers  in  assisting  vessels  in  peril,  as  they 
can  render  such  assistance  with  greater  prompt- 
itude and  with  much  more  effect  than  vessels 
propelled  in  any  other  way.  The  Alfen,  Swab. 
190;  The  Mary  Anne,  9  Irish  Jur.  (N.  S.)  60; 
The  Raikes,  1  Hagg.  246;  The.  Merchant,  3 
Hagg.  401 ;  The  Perth,  3  Hagg.  416. 

Reported  cases  where  the  suits  for  salvage 
were  promoted  by  the  owners  of  steam  vessels, 
and  in  many  cases  by  the  owners  of  steamers 
built  for  the  special  purpose  of  rendering  such 
services,  and  devoted  exclusively  to  that  par- 
ticular emplo3rment,  are  very  niunerous  in  the 
reports  of  decisions  in  -a£niralty  published 
within  the  last  twenty  years.  Indeed  they 
have  been  multiplied  to  such  an  extent  within 
that  period  that  it  would  be  a  useless  task  to 
attempt  to  do  more  than  to  refer  to  one  or  two 
of  a  class  as  examples  to  illustrate  the  course 
of  modem  decisions  upon  the  subject,  but  it 
may  not  be  out  of  place  to  remark  that  many 
others  to  the  same  effect  will  be  found  in  the 
very  volumes  from  which  the  citations  here 
made  have  been  selected. 

Take,  for  example,  the  case  of  The  Albion,  1 
Lush.  282,  in  which  the  stun  of  £350  was 
awarded  to  the  owners.  The  Saratoga,  1  Lush. 
318,  in  which  the  sum  of  £600  was  awarded, 
and  it  was  wholly  given  to  the  steam  tug.  The 
True  Blue,  4  More  (P.  C.  N.  S.)  96,  in  which 
the  suit  was  promoted  by  the  owners,  master 
and  crew  of  a  steamship,  and  the  sum  of  £500 
awarded  to  the  libelants. 

Some  discussion  took  place  at  the  bar,  in  the 

of  The  Abercrombie,  4  Moore  ( P.  C.  N.  S. ) 

380,  as  to  the  relative  claims  of  the  owners  of 
47a*]  ships,  *and  of  the  masters  and  crews  of 
the  same,  but  the  court  said  that  the  discussion 
was  unnecessary,  because  the  rights  of  sucn 
8  Wall. 


parties  were  so  constantly  under  consideration 
that  the  principles  regulating  the  distribution 
of  salvage  in  such  cases  were  so  well  under- 
stood, that  the  only  difficulty  that  ever  arises 
is  in  ascertaining  the  facts  so  as  to  be  able  to 
apply  the  principles  to  the  particular  case. 

Services  were  rendered  to  a  sailing  vessel  in 
the  case  of  The  White  Star,  1  Adm.  &  Eccl.  71» 
and  suitable  remuneration  for  the  services  hav> 
ing  been  refused,  the  owners,  master  and  crew 
instituted  a  salvage  suit  against  the  salved  ves- 
sel and  her  cargo,  whereupon  the  owners  of  the 
salved  property  appeared  and  pleaded  that  the 
services  had  been  rendered  under  an  agreement^ 
but  it  appearing  that  the  undertaking  was  at- 
tended with  greater  difficulty  and  danger  than 
the  parties  supposed  at  the  time  the  agreement 
was  made,  the  court  held  that  the  libelants 
were  entitled  to  recover  a  certain  sum  beyond 
that  tendered  under  the  agreement. 

So  where  salvage  compensation  was  claimed 
by  the  master,  owners  and  crews  of  six  luggers^ 
a  cutter,  and  a  lifeboat,  the  court  sustained  the 
libel  and  awarded  a  sum  equal  to  one  third  of 
the  salved  property,  including  the  ship  as  well 
as  the  cargo.     The  Cargo  ex  Venus,  Law  Rep. 

1  Adm.  &  Eccl.  50. 

Proceedings  in  salvage  were  instituted  in  the 
case  of  The  Canova,  Law  Rep.  1  Adm.  &  Eccl. 
54,  by  the  owners  and  crew  of  a  steam  tug,  for 
services  rendered  in  towing  the  vessel  from  a 
place  of  danger  to  her  dock  in  her  port  of  des- 
tination, but  it  appearing  that  there  was  an 
agreement  to  do  the  work  for  an  agreed  price, 
the  court  declined  to  allow  any  salvage  com- 
pensation. 

Modern  text  writers,  without  an  exception, 
uphold  the  right  of  the  owners  of  ships  and 
vessels,  whether  propelled  by  steam  or  other- 
wise, to  claim  salvage  compensation  when  such 
services  are  rendered  by  their  vessels,  whether 
they  are  present  or  absent  at  the  time  the  serv- 
ice is  performed;  and  the  author  of  the  latest 
work  published  upon  the  subject  states  that 
one  tenth  of  all  the  salvage  awards  collated  in 
*the  Digest  of  the  Decisions  in  Admiralty  [*47S 
by  the  English  courts  are  to  owners  and  ves- 
sels, boats,  tugs  and  steamers.  Assiuning  his 
estimate  to  be  correct,  it  appears  that  thirty- 
five  cases  collated  in  that  work  recognize  own- 
ers as  salvors,  and  twenty- five  the  vessels 
themselves  as  entitled  to  such  comi>ensation. 
Roberts,  Adm.  103;  2  Pritch.  Dig.  727  to  909; 

2  Pars.    Ship.    277,    278;     The    Blaireau,    2 
Cranch,  269;    The  Ewbank,  1  Sumn.  426. 

Owners  of  the  salving  vessel,  says  MacLach- 
lan,  are  entitled  to  remuneration,  in  the  na- 
ture of  salvage,  in  addition  to  expenses,  when 
they  show  actual  loss  suffered,  or  risk  in  re- 
spect to  their  property  encoimtered  in  the  serv- 
ice, but  charterers  are  not  in  the  same  position 
unless  there  is  a  stipulation  giving  them  the 
control  and  benefit  of  the  salvage,  or  unless  the 
vessel  is  chartered  and  saled  on  their  responsi- 
bility. MacL.  Ship.  529;  Maude  &  P.  Ship. 
423;  Abbott,  Ship.  571. 

Under  ordinary  circumstances  the  owners  of 
the  ship  which  rendered  the  service  are  al- 
lowed one  third  of  the  amoimt  awarded  as 
salvage  compensation,  but  they  are  sometimes 
allowed  much  more  where  the  salvage  service 
was  of  a  character  to  expose  the  ship  to  pecu- 
liar danger,  especially  if  she  was  a  steamer  of 
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iarge  size  and  of  great  value.  2  Pars.  Ship.  299 ; 
The  Waterloo,  Blatchf.  &  H.  114;  The  Rising 
Sun,  1  Ware,  385;  The  Beulah,  1  W.  Rob.  477; 
The  Martin  Luther,  Swab.  287;  Tlie  Enchant- 
ress, 1  Lush.  96;  The  Splendid,  2  Mar.  Law 
Cases,  216;  The  N.  Hooper,  3  Sumn.  678. 

feupf)ose  it  to  be  conceded  that  the  owners  of 
a  vessel  may  promote  a  suit  for  salvage  and 
that  they  may  be  entitled  to  a  salvage  compen- 
sation, still  the  claimants  insist  that  the  libel 
in  this  case  does  not  come  within  the  operation 
of  tliat  rule  of  pleading,  as  the  libelants  are 
a  Corporation,  but  they  assign  no  reasons  in 
support  of  the  proposition,  which,  if  adopted 
and  held  to  be  sound,  would  not  also  require 
the  court  to  hold  that  the  owners  of  vessels 
are  not  entitled  to  salvage  compensation,  and 
are  not  competent  to  promote  a  salvage  suit, 
which  cannot  be  admitted. 
474*]  'Corporations,  it  is  said,  are  not  enti- 
tled to  salvage  remuneration,  because  no  party, 
as  the  argument  is,  can  be  so  entitled  except 
such  as  actually  engages  in  rendering  the  sal- 
vage service;  but  if  that  is  the  reason  for  deny- 
ing such  compensation  to  corporations,  then  it 
is  clear  that  the  owners  of  vessels  must  also 
be  excluded  from  participating  in  any  such 
reward,  as  they  seldom  or  never  navigate  tv"»ir 
own  ships.    The  Bark  Edwin,  1  ClifT.  326. 

Remuneration  for  salvage  service  is  awarded 
to  the  owners  of  vessels,  not  because  they  are 
present,  or  supposed  to  be  present  when  the 
service  is  rendered,  but  on  account  of  the  dan- 
ger to  which  the  service  exposes  their  proper- 
ty and  the  risk  which  they  run  of  loss  in  suf- 
fering their  vessels  to  engage  in  such  perilous 
undertakings;  and  if  that  is  the  legal  founda- 
tion of  their  claim  it  is  difficult  to  perceive 
any  reason  why  the  same  rule  should  not  be 
applied  to  corporations  as  tne  owner  of  ships 
and  vessels  similarly  employed  and  exposed. 

No  satisfactory  reason  for  such  a  discrimina- 
tion can  be  given,  because  it  is  believed  that 
the  two  cases  are  precisely  analogous.  But  the 
question  is  hardly  an  open  one  in  this  court, 
as  will  appear  by  an  attentive  examination  of 
the  case  of  The  Island  City,  which  was  elabor- 
ately argued  by  able  counsel,  and  very  care- 
fully considered  by  the  court. 

Three  libels  were  filed  against  the  bark  in 
that  case  in  the  district  court,  but  the  dis- 
trict judge  being  concerned  in  interest,  the 
three  records  were  removed  into  the  circuit 
court.  By  the  original  record  it  appears  that 
one  of  the  libels  was  filed  by  the  owners  of  the 
steamer  Western  Port ;  another  in  behalf  of  the 
steam  tug  R.  B.  Forbes,  which  was  owned  by 
an  incorporated  company,  and  the  third  by 
persons  on  board  the  schooner  Kensington. 

Sole  salvage  was  claimed  by  the  owners  of 
The  Western  Port,  and  they  denied  that  any- 
thing should  be  awarded  to  the  steam  tug,  but 
the  circuit  judge  held  otherwise;  and  having 
determined  that  the  property  saved  ought  just- 

475*]  ly  *o  *P*y  ^^^  8^"^*  <>'  $13,000  to  all  con- 
cerned, awarded  $5,200  of  that  amount  to  the 
owners  of  the  steam  tug.  The  Island  City,  1 
ClifT.  210,  219,  221. 

Dissatisfied  with  the  decree  of  distribution, 
the  owners  of  The  Western  Port  appealed  to 
tliis  court.  Even  a  slight  examination  of  the 
decree  in  the  case  will  show  that  the  appeal  in- 
volved the  whole  question  under  consideration, 
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but  this  court  affirmed  the  decree  of  the  dr- 
cuit  court,  which  in  effect  established  the  nile 
that  the  owners  of  ships,  whether  individuals 
or  corporations,  may  promote  a  salvage  suit, 
and  are  entitled,  in  a  proper  case,  to  salvage 
remuneration.  The  Island  City,  1  Black,  121, 
17  L.  ed.  70. 

Prior  to  that  time  the  same  point  had  been 
decided  by  the  late  Chief  Justice  and  two  of 
the  associate  justices  of  this  court  as  then  con* 
stituted  The  Caroline,  6  Am.  L.  Reg.  222; 
The  Independence,  2  Curt.  351;  The  William 
Penn,  1  Am.  L.  Reg.  584. 

Certain  unreported  decisions  of  the  district 
judges  are  referred  to  where  a  contrary  doc- 
trine is  held,  but  they  appear  to  overlook  the 
fact  that  vessels  disabled,  or  otherwise  in  need 
of  assistance  from  the  shore,  depend,  every- 
where at  this  time  on  our  coast,  almost  entire- 
ly upon  steam  tugs,  constructed  and  equipped 
for  the  purpose,  and  whose  business  it  is  to  be 
always  ready  and  at  command  whenever  as- 
sistance is  required.  Such  steamers  are  gener- 
ally owned  by  incorporated  companies,  and  hav- 
ing been  built  and  equipped  for  tne  purpose, 
and  being  manned  with  officers  and  seamen  hav- 
ing the  requisite  experience  and  skill,  the  inter- 
ests of  commerce  cannot  safely  dispense  with 
their  services.  The  Perth,  3  Hagg.  416. 

Considerations  of  the  character  suggested 
seem  also  to  have  induced  the  admiralty 
courts  of  England  to  adopt  principles  of  ad- 
judication and  rules  of  practice  consistent 
with  the  employment  of  these  comparatively 
new  and  effective  instruments  of  relief  in 
cases  of  disasters  upon  the  seas.  Reference 
is  made  to  a  few  cases  as  establishing  that 
proposition,  and  to  show  that  the  course  of 
decision  in  the  two  'countries  is  en-  ['476 
tirely  coincident  in  every  particular  involved 
in  this  record.  The  Pericles,  1  B.  &  Lush.  80. 
Claim  in  that  case  was  made  for  a  salvage 
compensation,  and  the  suit  was  instituted  by 
the  Liverpool  Steam  Tug  Company.  Assist- 
ance in  the  case  of  The  Paul,  Law  Rep.  1 
Adm.  &  Eccl.  57,  was  rendered  to  a  ship  and 
her  cargo,  and  the  salvage,  suit  was  com- 
menced and  prosecuted  by  the  Anglo  Egyptian 
Steam  Navigation  Company.  Libelants  in  the 
case  of  The  Collier,  Law  Rep.  1  Adm.  &  Eccl. 
83,  were  the  Brighton  Railway  Company  as 
owner  of  the  steamship  Lyons,  and  the  master 
and  crew,  and  the  libel  was  sustained.  The 
Minnehaha,  1  Lush.  335;  The  Annapolis,  1  B. 
&  Lush.  355;  The  Pensacola,  1  B.  &  Lush. 
306;  The  Fusilier,  1  B.  &  Lush.  341,  349:  The 
Bartley,  Swab.  198 ;  The  Galatia,  Swab.  349. 

II.  Next  proposition  of  the  claimants  is  that 
the  libelants,  even  if  they  may  be  regarded  as 
salvors,  were  not  the  sole  salvors  and,  conse- 
quently, that  the  decree  of  the  circuit  court 
ought  not  to  be  affirmed,  as  it  would  not  be  a 
bar  to  a  subsequent  suit  for  the  same  services 
if  instituted  by  their  employees. 

Evidently  the  objection  is  in  the  nature  of 
a  plea  in  abatement,  and  should  have  been 
taken  in  the  answer,  or  by  a  proper  exception 
in  the  court  below.  Monition  in  due  form,  ^ras 
issued  at  the  commencement  of  the  proceedings, 
which  was  a  notice  to  every  one  interested  to  ap- 
pear and  show  cause,  if  any,  why  the  prayer 
of  the  libel  should  not  be  granted. 
Adjudged  cases,  besides  those  alreadv  cited, 
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4ire  quite  numerous,  where  salvage  suits  have 
been  instituted  in  the  name  of  the  ship  or  of 
the  owners,  without  any  allegation  that  the 
«uit  was  prosecuted  for  the  benefit  of  the 
master  and  crew,  and  no  case  is  referred  to 
where  it  has  been  held  that  the  claimants, 
even  in  the  court  of  original  jurisdiction,  can 
abate  the  suit  on  that  account.  All  persons 
interested  may  appear,  on  the  return  of  the 
-monition,  and  become  parties  to  the  suit,  or, 
t>y  some  proper  proceeding,  have  their  rights 
-477*]  'adjudicated ;  and  in  many  cases,  even 
after  the  decree  upon  the  merits  is  pro- 
nounced, they  may  appear  at  any  time  be- 
fore the  fund  is  distributed  and  claim  any  in- 
terest they  may  have  in  the  proceeds  of  the 
property  libeled,  if  any,  in  the  reffistiy  of  the 
<court;  but  it  is  quite  clear  that  the  claimants 
in  this  record  are  in  no  condition  to  present 
for  decision  any  such  question  as  that  in- 
Tolved  in  the  proposition  under  consideration. 

III.  If  the  defense  is  not  sustained  on  that 
ground,  then  the  claimants  contend  that  the 
services  rendered  were  not  salvage  services, 
becaiise,  as  they  allege,  they  were  rendered 
imder  an  agreement  for  a  fixed  siun. 

Three  answers  may  be  given  to  that  propo- 
sition, each  of  which  is  sufficient  to  show 
that  it  cannot  be  sustained:  (1)  No  such  de- 
fense is  set  up  in  the  answer.  (2)  Nothing 
was  ever  paid  or  tendered  to  the  libelants  for 
that  part  of  their  claim  now  in  controversy, 
juid  it  is  well  settled  law  that  an  agreement 
of  the  kind  suggested  is  no  defense  to  a  meri- 
torious claim  lor  salvage,  unless  it  is  set  up 
in  the  answer  with  an  averment  of  tender  or 
payment.  Such  an  agreement  does  not  alter 
the  character  of  the  service  rendered,  so 
that  if  it  was  in  fact  a  salvage  service,  it  is 
none  the  less  so  because  the  compensation  to  be 
received  is  regulated  by  the  terms  of  an  agree- 
ment between  the  master  of  the  ship  or  the 
-•wners  of  the  salved  property.  The  Emulous,  1 
Sunm.  210. 

Defenses  in  salvage  suits,  as  well  as  in 
<rther  suits  in  admiralty,  must  be  set  up  in 
the  answer,  and  if  not,  and  the  services  proved 
were  salvage  services,  the  libelants  must  pre- 
vail. The  Boston,  1  Sumn.  328.  Agreements 
•of  the  kind  suggested  ought  certainly  to  be 
set  up  in  the  answer,  as  it  is  not  every  agree- 
ment which  will  have  the  effect  to  diminish 
m  claim  for  salvage  compensation.  On  the 
-contrary,  the  rule  is  that  nothing  short  of 
4i  contract  to  pay  a  given  sum  for  the  serv- 
ices to  be  rendered,  or  a  binding  engagement 
to  pay  at  all  events,  whether  successful  or  un- 
successful in  the  enterprise,  will  operate  as 
m  bar  to  a  meritorious  claim  for  salvage.  The 
Versailles,  1  Curt.  355;  The  Lushington,  7 
Notes  of  Cases,  361:  The  Centurion,  1  Ware, 
477;  The  Foster,  Abb.  Adm.  222;  The  Whit- 
4iker,  1  Sprague,  283;  The  Susan,  lb.  503; 
Parsons,  Snip.  275;  The  Phantom,  Law  Rep. 
1  Adm.  k  Eccl.  61;  The  White  Star,  1  Ad. 
ft  £.  70;  The  Saratoga,  1  Lush.  321;  McL. 
:8hip.  531;  The  John  Shaw,  1  Cliff.  236. 
478  ]  *(3)  But  if  the  agreement  had  been 
•et  up  in  the  answer,  it  would  constitute  no 
defense,  as  by  the  terms  of  the  instrument  the 
libelants  were  not  to  receive  any  compensa- 
tion whatever,  or  be  entitled  to  any  lien  upon 
the  property,  unless  the  materials  and  ma- 
chinery were  substantially  saved,  so  that  it 
B  Wall.  U.  S.,  Book  10. 


is  clear  that  the  compensation  was  not  to  be 
paid  at  all  events. 

IV.  Discussion  as  to  the  amount  allowed 
in  the  decree  is  hardly  necessary,  as  it  is 
clear  that  it  does  not  much  exceed  the  amount 
the  claimants  agreed  to  pay  for  the  services, 
in  case  the  libelants  were  successful  in  rais- 
ing the  ship  and  in  saving  the  materials  in- 
tended for  the  construction  of  the  monitor 
and  her  armament. 

Attempt  was  made  by  the  agent  of  the  un- 
derwriters, at  great  expense,  to  piunp  out  the 
ship,  as  before  explained,  but  the  record  shows 
that  he  was  unsuccessful,  although  the  men 
engaged  in  the  attempt  were  under  the  su- 
perintendence of  one  of  the  claimants.  Ex- 
pensive preparations  became  necessary  before 
they  could  commence  piunping,  and  in  the 
course  of  those  arrangements  they  were 
obliged  to  cut  openings  in  the  decks,  and 
through  those  openings  they  took  out  sixty 
or  seventy  tons  of  the  cargo,  but  the  attempt 
to  pump  out  the  ship  proved  an  utter  failure, 
from  the  intrinsic  impracticability  of  rais- 
ing the  vessel  by  that  plan. 

Next  attempt  by  that  party  was  to  lift  the 
vessel,  with  the  cargo  on  board,  by  means  of 
chains;  but  the  scheme  as  projected  proved 
to  be  impracticable,  as  the  bottom  of  the 
dock  where  the  ship  sunk  was  solid  rock,  and 
the  divers  found  it  impossible  to  get  the 
chains  under  the  vessel.  Efforts  of  a  similar 
character  were  continued  by  the  agent  of 
the  underwriters  until  he  expended  $38,000 
in  gold,  but  all  his  efforts  to  raise  the  ship  or 
save  the* cargo,  except  the  fractional  part  be- 
fore mentioned,  were  wholly  unsuccessful.    . 

'Complete  success  attended  the  ef-  [*479 
forts  of  the  libelants,  as  is  admitted  by  the 
claimants  in  their  answer. 

When  the  property  in  question  was  in- 
sured, it  was  valued  at  $400,000,  for  which 
policies  were  granted  by  ttke  underwriters  for 
the  sum  of  $340,000;  and  under  the  contract 
between  the  claimants  and  the  libelants  they 
adopted  the  same  valuation.  Of  that  sum 
$CK),000  was  uninsured,  and  $15,000  of  the 
amount  insured  was  never  paid,  and  the  rec- 
ord shows  that  the  whole  of  the  property  on 
board,  when  the  agent  of  the  libelants  took 
possession  of  the  wreck,  was  rescued  from 
inuninent  peril  and  was  delivered  to  the  claim- 
ants or  their  order. 

Difficulties  almost  unexampled  attended  the 
imdertaking,  and  the  divers,  in  taking  out 
the  cargo  to  lighten  the  ship  so  that  she 
could  t^  raised  and  secured,  were  exposed 
to  great  danger.  Expenses  were  incurred  by 
the  libelants  exceeding  $60,000  in  rescuing 
and  saving  the  property,  including  moneys 
paid  out  and  loss  of  apparatus  and  machinery. 
Considering  the  skill  required  to  perform  the 
work,  and  the  expense  incurred,  and  the 
time  and  labor  spent  in  completing  the  en- 
terprise, the  court  is  not  satisfied  that  the 
amount  awarded  is  excessive. 

Appellate  courts  are  reluctant  to  disturb 
an  award  for  salvage,  on  the  ground  that  the 
subordinate  court  gave  too  large  a  sum  to 
the  salvors,  unless  they  are  clearly  satisfied 
that  the  court  below  made  an  exorbitant  es- 
timate of  their  services.  The  Fusilier,  1  B. 
&  Lush.  350;    Hobart  v.  Drogan,  10  Pet.  119. 

Judge  Story  said,  in  the  case  of  Hobart  v. 
26  409 
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Drogan  (supra),  that  ''The  court  is  not  in 
the  habit  of  reversing  such  decrees  as  to  the 
amount  of  salvage,  unless  upon  some  clear 
and  palpable  mistake  or  gross  over-allowance 
of  the  court  below.  The  True  Blue,  4  Moo. 
(P.  C.  N.  S.)  101;  The  Emulous,  1  Sumn.  214. 

Evidence  to  show  any  such  errors  in  the 
480*]  case  is  entirely  'wanting,  and  in  view 
of  the  whole  record,  the  court  is  of  the  opin- 
ion that  the  decree  of  the  Circuit  Court  is 
correct. 

Decree  affirmed,  with  costs. 


JOSHUA  BARRELL,  Appt., 

▼. 

THE  PROPELLER  MOHAWK,  The  Western 

Transportation    Company,    Claimant. 

(See  S.  C.  "Propeller  Mohawk,"  8  Wall.  153- 

163.) 


Acceptance  of  goods  discharges  carrier — aban- 
donment— exception  in  bill  of  lading. 

If  the  shipper  of  soods  voluntarily  accepts  the 
fcoods  At  the  place  or  disaster  to  the  vessel,  such 
acceptance  terminates  the  voyage  and  all  responsi- 
bility of  the  carrier,  and  the  master  Is  entitled  to 
freight  pro  rata  itinerls. 

This  rule  applies  In  case  the  ship  is  disabled  or 

Srevented  from  forwarding  them  to  the  port  of 
estinntion,  bv  a  peril  or  accident  not  within  the 
exception  In  the  bill  of  lading. 

The  proofs  of  the  acceptance  of  the  goods  at  the 
intermediate  port,  in  order  to  operate  as  a  dis- 
charge of  the  vessel,  should  be  clear  and  satis- 
factory. 

It  should  appear  that  the  acceptance  was  intend- 
ed as  a  dicharge  of  the  vessel  and  owner  from  any 
further  responsibility,  by  which  the  original  con- 
tract in  the  bill  of  lading  was  rescinded. 

The  above  rules  applied  to  an   insurance  com- 

Sany  to  which  property  damaged  had  been  aban- 
ooed,  after  disaster  to  the  vessel. 
The  explosion  of  a  steam  boiler  Is  not  a  peril 
within  the  exception  of  dangers  of  navigation  in 
the  bill  of  ladng. 

[No.  168.] 
Argued  Oct.  20,  1869.    Decided  Nov.  15,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  fof  the  Northern  District  of 
Illinois. 

Two  libels  in  admiralty  were  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  by  the  appellant,  to  re- 
cover damages  for  non-delivery  of  a  certain 
cargo  of  wheat.  The  court  dismissed  both  li- 
bels; whereupon  the  libelants  took  appeals  to 
the  circuit  court,  wherein  the  said  cases  were 
consolidated,  and  an  amended  libel  filed  by  the 
present  appellant.  The  circuit  court  having 
dismissed  the  amended  libel,  the  libelant  took 
an  appeal  to  this  court 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Robert  Rea  and  Samuel  W.  Fuller, 
for  appellant: 

1.  The  explosion  of  the  boiler  of  The  Mo- 
hawk was  the  immediate  cause  of  the  loss,  and 
was  not  a  danger  of  navigation  within  the  ex- 
ception of  the  bill  of  lading,  and  the  carrier  is, 
therefore,  liable  for  the  damages  caused  by 
such  explosion. 

"Perils  of  the  sea  denote  natural  accidents 
peculiar  to  that  element,  which  do  not  happen 

Note. — Abandonment — see  note,  to  I'ennock  v. 
Pialofnie,  2  Pet.  1.  Abandonment ;  what  Is ;  ef 
feet  of  *  when  insured  may  abandon ;  not  bound 
to  abandon — see,  note  to  Bradley  v.  Maryland  Ins. 
Co.  12  ret.  .178. 

What  Is  acceptance  of  abandonment  to  marine 
insurer — see  note,  45  L.  ed.  U.  S.  40. 
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by  the  intervention  of  man,  nor  are  to  be  pre- 
vented by  human  prudence" 

'^  It  is  a  loss  happening  in  spite  of  all  human 
effort  and  sagacity." 

3  Kent,  216;  Story,  Bail.  (ed.  1863)  If  511, 
525;  The  Reeside,  2  Siunn.  567;  Garrison  ▼. 
Memphis  Ins.  Co.  10  How.  312,  15  L.  ed.  656/ 
Bulkley  ▼.  Cotton  Co.  24  How.  386,  16  L.  ed. 
500. 

In  the  case  last  cited,  the  loss  was  caused  by 
the  explosion  of  a  steam  boiler.  The  case  was 
first  heard  in  the  District  Court  of  Massachu- 
setts, and  reported  under  the  name  of  The 
Edwin,  1  Sprague,  477,  and  must  be  regardc^d 
as  decisive  of  the  question  in  this  court. 

N.  J.  Nav.  Co.  V.  Merch.  Bk.  6  How.  344; 
Ang.  Car.  $  166  (ed.  1868) ;  Marsh  v.  BIythe» 
1  McCord,  360;  Jones  v.  Pitcher  &  Co.  3  Stew. 
&  P.  155;  Backhouse  v.  Sneed,  1  Murphey,  173. 

2.  There  having  been  an  abandonment  of  the 
cargo  to  the  underwriter — the  Buffalo  Mut.  Ins. 
Co. — the  latter  was  subrogated  to  the  rights  of 
the  shipper  against  the  respondent,  and  might 
maintain  any  appropriate  action  in  admiralty, 
recover  dama^res  for  the  loss,  either  in  its 
own  name  or  that  of  the  owners  of  the  cargo. 

2  Pars.  Mar.  L.  372;  The  Monticello  v.  Molli- 
son,  17  How.  155,  15  L.  ed.  70;  Garrison  t. 
Memphis  Ins.  Co.  10  How.  317,  15  L.  ed.  658; 
The  Ann  C.  Pratt,  1  Curt.  343. 

In  the  present  case,  the  suits  were  begun  in 
the  names  of  the  owners  of  the  cargo,  and  after 
they  had  appealed  to  the  circuit  court,  the 
appellant  was  subrogated  to  their  rights  and 
places,  as  the  dominus  litis,  he  being  the  owner 
of  the  claim  by  purchase  and  assignment  from 
the  insurance  company.  These  proceedings 
were  regular  and  warranted  by  the  34th  Ad- 
miralty Rule  of  this  court,  as  construed  and 
applied  in  the  two  cases  last  cited,  and  sanc- 
tioned by  the  cases  of  Newell  ▼.  Norton,  S 
Wall.  267,  18  L.  ed.  273. 

These  considerations  seem  to  withdraw  the 
case  from  all  effect  or  control  of  the  New  York 
Statutes  relating  to  assignments. 

3.  The  sale  of  the  cargo  on  the  St.  Clair 
Flats  and  at  Detroit,  by  or  for  a9count  of,  the 
underwriters,  did  not  release  the  respondent 
from  liability  for  the  damage  done  to  it  by  its 
negligence. 

The  acceptance  was  not  a  voluntary,  but  a 
compulsory  act,  to  save  the  most  of  the  dam- 
aged cargo  for  the  benefit  of  all  concerned. 

4.  The  real  controversy  here  is  not  about  the 
freight,  but  whether  if  the  respondent  had  oc- 
casioned a  loss  to  the  owners  of  the  wheat,  its 
claim  for  damages  was  waived  or  discharged 
by  the  sale  of  the  damaged  cargo,  under  the 
circumstances  shown  in  the  record. 

1  Pars.  Mar.  L.  167 :  The  Ann  D.  Richardson, 
1  Abb.  Adm.  400;  Miston  v.  Lord,  1  Blatchf. 
354;  Vlierboom  v.  Chapman,  13  Mees.  &  W. 
230  and  note  to  Amer.  ed.  240;  Abb.  Ship.  430, 
Marg.;  Rogers  v.  West,  0  Ind.  400;  Chit.  Car. 
200,  et  seq.  marg.  p.  and  notes;  Ang.  Car.  %i 
407  et  seq.;  Smyth  v.  Wright,  15  Barb.  61; 
Atlantic  Ins.  Co.  v.  Bird,  2  Bos.  105;  Rich- 
ardson v.  Young,  38  Pa.  160;  The  Nathaniel 
Hooper,  3  Sumn.  550;  Caze  v.  Bait.  Ins.  Co.  7 
Cranch,  362. 

5.  The  assignment  to  Barrell  was  made  sub- 
stantially, if  not  technically,  by  the  Directors 
or  Executive  Committee  of  the  Buffalo  Miit. 
Ins.  Co.,  and  none  but  the  corporation  or  its 
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stockholders  or  creditors,  can  impeach  a  trans- 
fer of  property  by  the  corporation,  for  the 
want  of  the  previous  action  of  the  Board  of 
Directors,  and  then  only  by  direct  action 
brought  for  that  purpose. 

Eno  V.  Cooke,  10  N.  Y.  66;  Warner  v.  Chap- 
pell,  32  Barb.  309;  Elwell  v.  Dodge,  33  Barb.  336. 

In  ignorance  of  the  fact  that  the  boiler  ex- 
ploded, the  insurance  company  sold,  for  $2,300 
or  $2,400,  to  the  appellant,  a  claim  which  is 
regarded  as  worthless,  and  after  suits  had  been 
brought  in  the  name  of  the  owners  of  the  cargo, 
the  court,  for  economy  and  convenience,  al- 
lowed the  two  suits  to  be  consolidated,  and 
the  real  owner  of  the  claim  to  be  admitted  to 
prosecute  the  suit.  In  this  there  w^as  nothing 
unlawful  nor  champertous;  nothing  but  what 
was  sanctioned  in  Cobb  v.  Howard,  3  Blatchf. 
624,  and  in  the  case  of  The  Monticello  v. 
Mollison,  supra. 

Mr.   C.   Beckwith,  for  appellee: 

1.  As  to  Barren's  standing  in  court. 

The  right  of  action  was  in  the  insurers,  and 
not  in  the  original  libelant,  at  the  time  the 
libels  were  filed  in  the  district  court. 

The  order  of  subrogation  gave  Barrell  no  bet- 
ter right  to  prosecute  the  suits  than  the  original 
libelant  had;  which  was  no  right  whatever. 

The  only  party  to  bring  suit  could  not  for 
the  first  time  be  brought  before  the  circuit 
court  by  amendment  on  appeal.  His  interest, 
as  assignee  of  the  insurers,  was  not  brought 
before  the  circuit  court  in  such  manner  as  to 
permit  a  decree  in  his  favor.  Houseman  v. 
The  North  Carolina,  16  Pet.  49. 

All  rights,  claims  and  interests  which  are 
indissolubly  connected  with  the  property  in; 
sured,  pass  to  the  insurers  by  an  abandon-* 
ment  of  the  property,  so  far  as  the  same  be- 
longed to  the  assured,  and  to  the  extent  of  the 
interest  covered  by  the  policy. 

2  Pars.  Mar.  Ins.  194-196,  and  cases  there 
dted. 

Barren's  standing  in  court  is  that  of  a  volun- 
teer purchasing  and  prosecuting  a  claim  which 
his  alleged  assignor  declined  to  prosecute  or 
insist  upon ;  and  indeed,  the  extent  and  nature 
of  which,  as  now  set  forth,  appear  not  to 
have  been  known  to  the  insurers  at  the  time 
of  the  alleged  assignment  nor  until  long  after. 
The  assignment  savors  of  maintenance;  the 
right  thereunder  is  claimed  by  a  volunteer; 
and  in  a  court  of  equity  the  appellant  would 
not,  for  these  reasons,  be  entitled  to  relief. 

Ward  v.  Van  Bokkelen,  2  Paige,  289;  The 
Ann  C.  Pratt,  1  Curt.  342. 

2.  But  if  Barrell,  as  assignee  of  the  insurers, 
is  properly  in  court,  still  the  merits  of  the 
case  are  against  him. 

In  right  of  the  insurers  he  makes  two  claims: 

(a)  To  have  damages  for  injury  to  the 
cargo  by  the  sinking  of  the  propeller. 

(b)  To  have  the  1,100  bushels  retained  by 
the  propeller,  or  the  value,  upon  paying  the 
freight  earned  on  that  parcel  only. 

3.  The  appellee,  if  without  fault,  is  pro- 
tected against  the  first  claim  by  the  bill  of 
lading,  exempting  it  in  cases  of  injury,  from 
dangers  of  navigation. 

In  this  case,  the  immediate  cause  of  damage 

was  the  sinking  of  the  vessel;  the  vessel  was 

sunk  by  the  explosion  of  its  boiler;  the  boiler 

exploded  in  an  effort  to  set  afloat  the  grounded 
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vessel;  and  the  vessel  was  grounded  in  the 
channel  of  the  St.  Clair  Flats,  without  fault  of 
its  officers  or  men. 

By  the  stipulations  of  the  parties,  as  well  as 
by  appellant's  libel,  it  is  admitted  that  the 
propeller  left  port  in  good  and  seaworthy 
condition.  The  appellant  is  bouM  by  his  ad- 
mission, and  cannot,  as  the  evidence  stands, 
dispute  that  the  boiler  was  in  good  condition. 
Parfltt  V.  Thompson,  13  Mees.  &  W.  392. 

4.  The  appellee  resists  the  second  claim  of 
the  appellant,  on  the  ground  that  it  is  entitled 
to  retain  1,100  bushels  wheat,  not  only  for  the 
freight  due  thereon,  but  for  so  much  pro  rata 
of  the  freight  on  the  damaged  parcel  as  had 
been  earned  at  the  time  of  its  sale.  The  agents 
of  the  vessel  did  nothing  to  waive  right  to  the 
freight  pro  rata  earned  on  the  property  sold. 
Abb.  Ship.  marg.  434,  435,  and  notes  8th  ed.; 
Fland.  Ship.  §§  652-655;  Smith  v.  Wright,  15 
Barb.  51,  and  cases  there  cited. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

Two  libels  were  filed  in  the  district  court 
against  the  propeller— one  in  the  name  of  the 
Chicago  Marine  and  Fire  Insurance  Company, 
and  the  other  in  the  name  of  David  and  Ammie 
Dowse  and  others — to  recover  damages  for  the 
non-delivery  of  a  lar^  quantity  of  wheat 
laden  on  board  at  Chicago,  to  be  carried  to 
Buffalo.  After  hearing  proofs  and  the  argu- 
ments of  counsel,  tne  district  court  dismissed 
both  libels;  whereupon  appeals  were  taken  to 
the  circuit  court. 

On  application  to  the  court  by  Joshua  Bar- 
rell, stating  that  the  causes  had  been  consoli- 
dated in  tM  distriet  court,  and  that  he  was 
the  real  party  in  interest,  ^ring  purchased 
the  subject  of  litigation  July  1,  1862,  he  was 
substituted  as  libelant  in  the  suit.  Leave  was 
also  given  him  to  file  an  amended  libel.  As  no 
question  arises  on  the  pleadings,  it  is  not  mate- 
rial to  refer  particularly  to  them.  The  case 
is  this: 

The  propeller,  with  twenty  thousand  bushels 
of  wheat,  on  her  way  from  Chicago  to  Buffalo, 
grounded  on  the  St.  Clair  Flats,  about  thirty 
miles  above  Detroit;  and  in  her  efforts  to  get 
off,  the  boiler  exploded  and  the  greater  portion 
of  the  wheat  became  wet  and  damaged. 

The  wh^at  was  insured  in  the  Mutual  Insur- 
ance Company  of  Buffalo,  to  which,  on  being 
advised  by  the  nuister  of  the  loss,  the  shippers 
abandoned,  the  abandonment  accepted  and  the 
insurance  money  paid.  Immediately  hereafter 
the  company  instructed  their  agent  at  Detroit 
to  take  possession  of  the  damaged  wheat,  and 
sell  it  as  it  lay  in  the  vessel  at  the  Flats;  all 
of  which  was  done  accordingly.  Afterwards, 
the  'company  hearing  that  the  master  [  *i55 
would  claim  freight,  the  agent  was  directed 
to  have  nothing  to  do  with  it.  It  was  ar- 
ranged, however,  between  the  agent  and  the 
master,  that  as  the  sale  was  a  good  one,  it 
should  stand  and  the  freight  be  left  for  after 
consideration.  All  but  one  thousand  bushels 
of  this  wheat  were  damaged;  the  latter  quan- 
tity was  forwarded  to  Buffalo  by  another 
vesseL    The  insurance  company  demanded  it  at 
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that  port,  offering  at  the  same  time  to  pay  the 
freight  on  this  parcel,  and,  in  addition,  a  sum 
to  cover  any  general  average  charges;  but  the 
carrier  refus^  to  deliver  the  same  unless 
freight  ^as  paid  on  the  entire  shipment,  the 
dunaged  as  well  as  the  sound  portion. 

The  insurance  company,  having  accepted  the 
X  60*]  abandonment  *of  the  wheat  by  the  owner, 
after  the  disaster  to  the  vessel,  liecame  subro- 
gated to  all  the  rights  of  the  shipper,  and 
might  have  left  the  responsibility  upon  the 
master  to  refit  his  vessel,  or  procure  another, 
and  forward  the  wheat  to  its  port  of  delivery, 
according  to  the  contract  in  the  bill  of  lading. 
The  vessel  could  have  been  refitted  within  a 
short  time;  and  this  port  was  but  a  few  di^^s' 
navigation  from  the  place  of  the  disaster.  Be- 
sides, it  occurred  in  the  track  of  vessels  from 
Chicago  and  other  ports  on  the  upper  lakes,  and 
there  could  have  been  but  little  difficulty  in 
procuring  the  shipment  in  another  vessel. 

But  no  choice  was  left  to  the  master,  wheth- 
er to  refit  his  vessel  or  send  on  the  cargo  in 
another,  or  to  conmiunicate  with  his  owners, 
who  were  in  Buffalo,  as  to  the  proper  course  to 
be  pursued.  The  second  day  after  the  disaster, 
the  agent  of  the  insurance  company  appeared 
with  instructions  to  take  possession  of  the 
dama^d  wheat,  and  sell  it  as  it  lay  in  the  ves- 
sel. Possession  was  given  up  accordingly,  and 
the  wheat  sold  on  the  same  day,  the  sale  per- 
fected, and  a  delivery  into  lighters  commenced 
to  the  purchaser.  After  this  the  company, 
fearing  that  the  master  would  charge  freight 
upon  this  damaged  wheat,  countermanded  the 
original  order  to  sell,  unless  the  master  would 
relinquish  it.  This  he  declined  to  do,  but  suggest- 
ed to  the  agent  the  sale  was  a  favorable  one, 
and  that  the  <}uestion  of  freieht  might  remain 
for  after  consideration;  which  was  agreed  to. 

We  think  it  quite  clear  that  the  counter  or- 
der, not  to  sell,  came  too  late.  The  wheat  had 
been  turned  over  into  the  possession  of  the 
agent,  who  had  sold  it,  and  a  portion  had  been 
delivered  from  the  vessel  to  the  purchaser. 
The  affent  had  received  complete  possession  and 
control  of  the  wheat,  and  thereby  rescinded  the 
contract  in  the  bill  of  lading  for  further  ship- 
ment; and  it  required  the  assent  of  both  par- 
ties to  revive  it.  This  counter  order,  how- 
ever, and  the  action  under  it,  are  significant  of 
the  intent  of  the  insurance  company  in  accept- 
ing the  delivery  of  the  wheat.  It  was  to  re- 
ceive the  possession  in  dischai^  of  any  further 
responsibility  of  the  vessel,  ^e  only  thing  in 
x6i^]  controversy  was  the  claim  of  •freight, 
and,  undoubtedly,  if  the  counter  order  had  not 
been  too  late,  unless  the  master  had  consented 
to  five  up  the  freight,  he  could  have  been  com- 
pelled to  forward  the  wheat  as  per  bill  of  lading, 
or  be  answerable  for  the  refusal  or  neglect. 

In  cases  where  the  disaster  happens  in  con- 
sequence of  one  of  the  perils  within  the  excep- 
tion in  the  bill  of  lading,  or  charter-party,  the 
only  responsibility  of  the  vessel  is  to  refit,  and 
forward  the  cargo,  or  the  portion  saved,  or  if 
that  is  impracticable,  to  forward  it  in  another 
vessel,  and  the  owner  is  then  entitled  to 
freight.  If  part  of  the  cargo  is  so  far  dam- 
aged as  to  be  unfit  to  be  carried  on,  the  mas- 
ter may  sell  it  at  the  intermediate  port,  as 
the  agent  of  the  shipper,  for  whom  it  may 
concern,  and  carry  on  the  remainder.  In  this 
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class  of  cases  the  vessel  is  only  responsible  for 
carrying  on  the  cargo,  bein^  exempt  from  any 
damage  by  the  exception  in  the  contract  of 
affreightment.  And  it  is  perfectly  settled,  that 
if  the  shipper  voluntarily  accepts  the  goods  at 
the  place  of  the  disaster,  or  at  any  inter- 
mediate port,  such  acceptance  terminates  the 
the  voyage  and  all  resj^nsibility  of  the  carrier, 
and  the  master  is  entitled  to  freight  pro  rata 
itineris.  Welch  v.  Hicks,  0  Cow.  504;  .Ahbott, 
Ship.  554,  555,  and  note;  1  Parsons,  Ship.  239, 
n.  2;  lb.  273;  M.  &  PollocK,  Law  of  Shipp. 
239,  221. 

The  same  rule,  as  it  respects  the  effect  of  the 
voluntary  acceptance  of  the  goods  at  the  place 
of  the  disaster,  or  intermediate  port,  applies 
in  case  the  ship  is  disabled  or  prevented  from 
forwarding  them  to  the  port  of  destination  by 
a  peril  or  accident  not  within  the  exception 
in  the  bill  of  lading.  Osgood  v.  Groning,  2 
Camp.  471;  Liddard  v.  Lopes,  10  East,  526; 
The  Newport,  Swab.  335,  342;  Abbott,  Ship- 
ping, 462,  453-455;  Hadley  v.  Clarke,  8  T.  R, 
259;  Spence  v.  Chodwick,  10  Q.  B.  (N.  S.)  517. 

The  only  difference  between  the  cases  is,  that 
inasmuch  as,  in  the  latter,  the  vessel  is  re- 
sponsible for  all  the  damages  that  have  result- 
ed from  the  misfortune  to  the  cargo,  the  proofs 
of  the  acceptance  of  the  goods  at  the  interme- 
diate port,  in  order  to  operate  as  a  discharge 
of  the  vessel,  should  be  clear  and  satisfactory. 
The  mere  acceptance  in  such  *  cases,  and  [*x6a 
nothing  else  passing  between  the  parties,  ought 
not  to  preclude  the  shipper  of  his  remedy.  It 
should  appear  from  the  evidence  and  circum- 
stances attending  the  transaction  that  the  ac- 
ceptance was  intended  as  a  discharge  of  the 
vessel  and  owner  from  any  further  responsi- 
bility— ^what  would  be  equivalent  to  a  mutual 
arrangement,  express  or  implied,  by  which  the 
original  contract  in  the  bill  of  lading  was  re- 
scinded. The  ground  of  the  exemption  from 
responsibility  of  the  vessel,  in  both  cases,  is 
the  voluntary  acceptance  of  the  goods  at  the 
intermediate  port.  Applying  these  principles 
to  the  present  case,  we  think  the  court  can 
come  to  but  one  result.  It  falls  within  the 
second  class  of  cases  above  referred  to,  as  the 
explosion  of  the  boiler  was  not  a  peril  within 
the  exception  in  the  bill  of  lading.  .  Bulkley 
V.  Naumkeag  Cotton  Co.  1  Clifford,  322,  324; 
The  Edwin,  I  Sprague,  477;  24  How.  386,  16 
L.  ed.  599. 

The  acceptance,  as  we  have  already  seen, 
was  the  voluntary  act  of  the  insurance  ccMm- 
pany,  without  any  solicitation  or  interference 
on  the  part  of  the  master;  and  what  would 
seem  conclusive  of  the  intent  of  the  company 
in  the  transaction  is,  that  they  refused  to 
bring  a  suit  against  the  carrier  to  recover  for 
the  damaged  wheat,  although  urged  to  it  by  the 
parties  who  afterwards  took  an  assignment  of 
the  subject  of  liti^tion.  Some  $2,300  vras 
paid  for  a  claim  which,  if  real  and  substantial, 
amounted  to  $20,000. 

What  is  still  further  evidence  of  the  under- 
standing of  the  insurance  company  of  the  ef- 
fect of  the  acceptance  and  sale  is,  that  they 
brought  a  suit  to  recover  the  value  of  the  one 
thousand  one  hundred  bushels  of  sound  wheat 
in  the  Superior  Court  of  Buffalo  alone;  but 
even  this  was  subsequently  discontinued.  The 
suit  in  the  present  case  has  been  instituted 
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bjT  a  Tolunteer,  on  a  specluation;  and  we  are 
not  sorry  that,  upon  the  application  of  the 
principles  of  law  governing  it,  the  experiment 
must  fail. 

As  to  the  freiflfht,  the  cases  we  have  above 
referred  to  establish  that  the  master  is  entitled 
to  freight  pro  rata  itineris  in  all  cases  where 
there  has  been  a  voluntary  acceptance  of 
163*]  *the  goods  at  the  port  of  disaster.  The 
rate  is  to  be  ascertained  by  comparing  the 
portion  of  the  voyage  performed  with  the  en- 
tire length  of  it     1  Kent,  Com.  230. 

In  the  present  case  the  goods  were  carried 
something  more  than  half  the  distance;  and, 
upon  the  facts  as  admitted  in  the  record,  the 
freight  would  exceed  the  value  of  the  one 
thousand  and  one  hundred  bushels  of  wheat  at 
the^port  of  delivery  at  the  time  it  arrived. 

No  balance  is  shown  to  be  due  to  the  libelant 
on  the  wheat.  The  libel,  therefore,  was  prop- 
erly dismissed  by  the  court  below. 

Decree  below  affirmed. 


HENRY  W.  DRAKELEY,  Aaron  Fenton  and 

Joel  Hinman,  Plffs.  in  Err., 

▼. 

RICHARD  GREGG  and  William  T.  Hughes. 

(See  8.  C.  8  Wall.  242-269.) 

Ratification  by  principal— question  for  jury — 

consideration. 

If-  a  principal,  with  the  fall  konwledge  of  the 
facts,  ratify  a  contract  made  by  another  with  ref- 
erence to  his  property,  he  thereby  makes  himself  a 
Carty  to  it,  as  much  so  as  if  the  original  agreement 
ad  been  made  wftb  blm. 

If  be  ratified  It,  no  new  or  additional  considera- 
tion was  required  to  support  the  ratlflcntlon. 

Where  the  evidence  tended  to  show  such  ratifica- 
tion, tbe  question  of  ratification  should  be  submit- 
ted to  tbe  Jury. 

[No.   178.] 
Argued  Oct.  28,  29,  Nov.  1,  2,  1869.    Decided 

Nov.  15,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
This  action  was  brought  in  the  court  below, 
by  the  defendants  in  error,  to  recover  moneys 
alleged  to  be  due  them  from  the  proceeds  of 
sale  of  a  certain  quantity  of  hams.  The  said 
hams  had  been  consigned  to '  defendants  by 
McCabe  &  Co.,  who  had  also  previously  con- 
signed to  them  quantities  of  mess  pork,  shoul- 
ders, etc.,  upon  an  agreement  that  said  defend- 
ants should  make  certain  advancements  of 
money,  and  should  have  a  lien  therefor  on  all 
said  goods  consigned.  While  said  hams  were 
in  transitu,  plaintiffs  notified  defendants  of  a 
claim  thereto  by  themselves,  as  owners.  Upon 
the  trial,  defendants  contended  that  plaintiffs 
had  adopted  and  ratified  the  agreement  of  Mc- 
Cabe &  Co.,  and  that  the  said  hams  and  the 
proceeds  thereof  were  subject  to  the  lien  of  the 
defendants  thereon,  for  a  deficiency  in  the  pro- 
ceeds of  the  sales  of  the  said  shoulders,  etc.,  in 
making  up  the  siuns  advanced.  A  large  num- 
ber of  telegrams  and  letters  sent  by  the  parties 
were  put  in  evidence  by  agreement,  from  which 

Nora. — Ratification  proves  ai;ency — see  note  to 
Bank  of  U.  8.  v.  Dandrldge,  12  Wbeat.  64. 
Ratification  of  unauthorized  act  of  agent  without 
knowledge  of  the  facts  Is  not  binding  on  the  prin- 
cipal :  ratification  with  knowledge  discharges  agent 
—see  note  to  Owlngs  v.  Hull.  0  Pet.  607.  Implied 
agency;  ratification  by  principal — see  note  to  Par- 
sons V.  Armor,  8  I'et.  413. 

8  Wall. 


the  defendants  claimed  and  the  plaintiffs  de- 
nied that  the  agreement  with  McCabe  &  Co. 
was  ratified  and  adopted  by  the  claimants. 
The  court  upon  the  said  evidence  instructed  thrr 
jury  to  find  for  the  plaintiffs;  whereupon  the 
defendants  sued  out  this  writ  of  error. 

A  further  statement  of 'the  case  appears  in 
the  opinion  of  the  court,  and  a  part  of  the 
documentary  evidence  most  relied  upon  by  the 
defendants,  will  be  found  in  the  abstract  of 
the  argument  for  the  plaintiffs  in  error. 

Messrs.  J.  H.  B.  Latrobe  and  I.  Nevitt 
Steele,  for  plaintiffs  in -error: 

The  court  below,  in  its  instructions  to  tho 
jury,  ignored  the  facts  relied  upon  by  the 
plaintiffs  in  error,  to  prove  the  substitution 
and  establish  their  right  to  a  lien  on  all  the 
pork  products  consigned  to  them.  If  these 
facts  were  not  irrelevant,  if  in  point  of  law 
they  were  material  to  the  decision  of  the 
question  of  lien,  the  instruction  of  the  court 
below  was  erroneous.  It,  therefore  becomes 
necessary  to  examine  in  some  detail  the  proof 
in  the  cause,  so  that  its  character  and  legal 
effect  may  be  fully  seen  by  this  court. 

R.  McCabe  &  Company  were  pork  packers 
in  Chicago.  Gregg  &  Hughes,  the  defendants 
in  error,  were  merchants  who  made  advances 
to  McCabe  &  Company  on  pork  products,  tak- 
ing from  them  as  security  the  warehouse  re- 
ceipts covering  all  the  property  in  question 
here,  and  which,  it  is  conceded,  gave  Gregg  & 
Hughes  the  legal  title  to  the  property  de- 
scribed in  them. 

These  being  the  relations  between  R.  McCabe 
k  Company  and  Gregg  &  Hughes  the  former 
addressed  to  the  plaintiffs  in  error,  Drakeley  & 
Fenton,  Jan.  0,  1865,  the  following  letter: 

Chicago,  111.,  January  6,  1805. 
Messrs.  Drakeley  &  Fenton, 

%  Baltimore,   Md. 

Dear  Sirs:  I  have  about  one  thousand 
tierces  of  sweet  pickled  hams  and  five  hun- 
dred tierces  of  pickled  shoulders,  with  some 
mess — prime  mess  and  extra  prime — ^which  I 
would  like  to  send  to  you,  provided  you  think 
you  could  sell  for  good  prices.  Please  let  me 
know  what  you  could  get  for  the  above,  to 
arrive,  and  what  amount  you  would  allow  me 
to  draw  on  the  shipment. 

The  sales  you  made  for  McCabe  &  Hughes 
were  all  satisfactory.  Mr.  H.  has  retired,  and 
I  have  taken  my  sons  in  the  house.  The  hog 
crop  will  be  short  one  million. 

Yours  Truly, 

R.  McCabe  ft  Company. 

The  property  here  referred  to,  pork,  shoul- 
ders and  hams,  was  all  of  it,  at  the  date  of 
the  letter,  the  property  of  Gregg  &  Hughes,  by 
virtue  of  the  warehouse  receipts  already  men- 
tioned— ^and  Drakeley  &  Fenton  replied  to  it 
as  follows: 

Baltimore,  January  10,  1865. 
Messrs.  R.  McCabe  &  Co., 

Chicago,  111. 

Gentlemen :  Yours  of  6th  inst.  came  to  hand 
this  morning  and  contents  noted.  Our  market 
is  quite  firm  for  provisions,  and  the  general 
impression  is,  that  the  demand  will  be  greater 
and  prices  will  advance.  We  quote  prices  for 
to-day  as  follows:  S.  C.  Hams  in  pickle,  21 
cts.  to  22%  cts.  do.  Shoulders,  18  cU.  to  18'/, 
cU.;  P.  M.  Pork,  $41  to  $42;  Mess,  $42.50  to 
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$48;  Leaf  lard  24  to  24V,  cts*  We  would  be 
pleased  to  receive  consignnments  from  you,  and 
would  advance  you  as  follows  on  signt  draft, 
accompanied  with  bills  of  lading:  on  pickled 
hams  say  $40  per  tierce,  do.  shoulders,  $30 
per  tierce.  Mess  pork,  $30  per  barrel;  P.  M. 
Pork,  $25.  Should  you  favor  us  with  ship- 
ments, we  will  use  our  best  endeavors  to  ob- 
tain for  you  the  highest  market  prices. 

Hoping  to  hear  from  you  soon, 

We  are  very  respectfully  yours, 

Drakeley  &  Fenton, 
By    Louis    Dunan. 

P.  S. — ^We  have  no  doubt  we  could  make 
quidc  sales  soon  afterward. 

The  present  litigation  has  reference  mainly 
to  083  •f  the  one  thousand  tierces  of  hams,  the 
first  mention^  articles  in  both  of  the  fore- 
going letters;  though  in  considering  the  ques- 
tions to  be  decided  here,  it  is  to  be  remembered 
that  the  l^^al  title  to  all  the  property — hams, 
shoulders  and  pork,  was  in  Gregg  &  Hu^es. 

Satisfied  apparently  with  the  terms  of  Drake- 
ley  &  Fenton,  R.  McCabe  ft  Co.  write  the  fol- 
lowing letter: 

Chicago,  111.,  January  13,  1865. 
Hessrs.  Drakeley  &  Fenton, 

Baltimore,  Md. 

Dear  Sirs:  Tours  of  10th  is  before  me  and 
contents  are  noted.  I  will  ship  to  you  by  the 
16th,  fifteen  hundred  barrels  of  pork,  and  prob- 
ably ship  on  thousand  tierces  of  ham  and 
six  hundred  tierces  of  shoulders  next  week.  I 
have  about  five  hundred  tierces  of  prime  lard, 
probably  I  may  ship  that  too.  I  will  draw  on 
the  fifteen  hundred  barrels  on  the  16th,  as  di- 
rected  by  you,  for  about  $42,000.  I  will  write 
fully  on  that  day.  Yours  Truly, 

R.  McCabe  &  Company. 

Drakeley  &  Fenton  replied  to  this  letter, 
Jan.  18,  advising  of  a  fall  in  pricA,  and  sug- 
gesting that  in  shipping  the  hams  and  shoul- 
ders a  small  lot  of  each  should  be  sent  for- 
ward so  that  there  might  be  a  sample  for  ex- 
amination before  making  any  considerable 
advances. 

Jan.  16,  R.  McCabe  &  Company  forwarded 
the  pork  described  in  the  letters  of  that  date, 
of  which  the  following  is  an  extract: 

"On  which  (the  items  enumerated)  I  have 
drawn  on  you  to  the  order  of  Gregg  &  Hughes, 
for  $41,000.  I  will  ship  to  your  order  about  six 
hundred  tierces  of  shoulders,  and  on  Thursday 
I  will  ship  the  hams.  I  hope  you  will  put  the 
property  m  store  on  arrival  until  I  come  on 
which  will  be  in  February." 

On  the  17th  January,  R.  McCabe  ft  Company 
write  again  to  Drakeley  ft  Fenton,  informing 
them  of  the  shipment  of  "six  hundred  and 
three  tierces  of  shoulders,"  and  saying  "I 
will  ship  the  hams  next  week,  if  I  can  get  cars." 

The  bill  of  lading  for  the  nine  hundred  and 
eighty-three  tierces  of  hams  is  dated  Jan.  23, 
1866,  which  was  Tuesday;  but  the  hams  ap- 
pear to  have  been  forwarded  in  fact  on  Sun- 
day ;  and  on  Monday,  the  22d,  Gregg  ft  Hughes 
telegraph  Drakeley  ft  Fenton  as  follows: 

Chicago,   Illinois,  Jan.   22,   1803. 
Drakeley  ft  Fenton — 

Don't  negotiate  bill  lading  for  nine  hundred 
and  eighty-three  tierces  of  hams  shipped  yes- 
terday by  McCabe  ft  Company,  consigned  to 
Tou ;  hams  belong  to  us.  Particulars  by  mail. 
Answer.  Gregg  ft  Hughes. 
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This  was  the  first  intimation  that  Drakeley 
ft  Fenton  had  of  Gregg  ft  Hughes'  interest  in 
the  property  mention^  in  the  original  letter  of 
R.  McCabe  ft  Company  of  January  6,  or  any 
part  of  it.  They  acknowledged  the  telegram 
Jan.  24,  1865.  The  letter  promised  by  the 
telegram — and  of  the  same  date — followed  in 
due  course. 

Chicago,  January,  22,  1865. 
Messrs.  Drakeley  ft  Fenton, 

Baltimore,   Md. 

Gentlemen:     We  have  been  advancing  large 
siuns  of  money  during  the  past  winter  to  R. 
McCabe  ft  Company  of  this  city,  to  pack  pork 
with,  and  have  been  getting  from  them  their 
warehouse  receipts,   with   policy  of   insurance 
covering   the   same   security.     We   have   been 
shipping  the  property  to  New  York  on  B.  L. 
in  our  name,  where  it  was  held  for  our  ac- 
count.    Some  few  days  ago.  Col.  McCabe,  of 
the  firm  name,  handed  us  a  letter  from  your 
house,  authorizing  them  to  make  sight  drafts 
on  you  on  the  basis  of  certain  figures  therein 
named,  the  drafts  to  be  accompanied  by  B.  L. 
These  shipments  they  made  without  our  knowl- 
edge in  their  own  name,  and  gave  us  only  a 
portion  of  the  proceeds  of  the  drafts  made  on 
you,  payable  to  our  order,  viz.:  one  for  $41,- 
000  and  another  for  $18,000.    To  this  we  did 
not  make  any  serious  objection,  as  they  had 
been  cutting  a  few  hogs  with  money  obtained 
from  another  source,  and  we  presumed  they 
wanted  to  close  that  account.    There  was  still 
a  considerable  quantity  of  lard  and  hams  re- 
maining here,  wnich  we  supposed  was  suflRcient 
to  secure  us  for  our  advances  here,  in  addition 
to  what  we  had  in  New  York.     Subsequently 
they  shipped  the  lard  to  you  on  their  own  ac- 
count, for  which  we  got  nothing  yet.     Colonel 
McCabe,  however,  told  us  that  we  could  have 
the  benefit  of  anything  that  might  be  in  your 
hands  from  the  sale  of  the  property  shipped 
you  on  B.  L.  in  the  name  of  McCabe  ft  Co.,  the 
lard  included,  after  your  advances  and  charges 
were  paid.     We  were  satisfied  with  that  ar- 
rangement, and  on  Friday  last  proposed  that 
we  would  ship  you  in  a  few  days,  the  hams 
that  were  still   here,  there  being  then  about 
a  thousand  tierces  in  which  we  were  interested, 
and  we  would  not  draw  anything  upon  them 
until  they  were  sold.    Col.  McCabe  told  us  at 
that  time  he  would  leave  on  Saturday  morn- 
ing for  New  York,  and  we  were  to  attend  to 
the  shipping  of  the  hams  ourselves.     To  our 
surprise    this    morning    (Monday),   we    found 
that  McCabe  did  not  go  to  New  York  as  con- 
templated, but  remained  here  and  shipped  the 
hams    himself    to    your    house    on    yesterday 
(Sunday),  and  this  morning  left  for  your  city 
himself.     Now,  the  last  move  to  us  does  not 
look  right,  and  we  are  not  satisfied  with  it. 
We  .consequently  write  to  you  all  the  facts  in 
connection  with  our  dealing  with  McCabe   ft 
Company,  and  will  deem  it  an  especial  favor  If 
you  will  hold  ofi"  making  further  advances  to 
them  over  and  above  the  $41,000  and  $18,000 
sight  drafts  drawn  in  our  favor.     The  prop- 
el^ shipped  you  is  virtually  and  legally  oura, 
and  we  hold  McCabe's  warehouse  receipt  for  it. 
If  you  will  delay  the  payment  of  anything  fur- 
ther to  McCabe  ft  Company  until. we  can  ad- 
vise with  them  and  direct  the  property  to-be 
placed  with  vou  for  our  account,  we  will  feel 
very  grateful  to  you;  and  if  they  refuse  to 
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comply  with  our  request,  we  can  then  take 
«tep6  to  make  them  surrender  the  property  or 
reimburse  us  for  our  advances. 

We  do  not  wish  your  interest  in  the  matter 
to  be  impaired  in  the  least;  we  want  you  to 
•ell  all  the  property  consigned  to  you;  but  we 
do  not  want  the  proceeds  paid  over  to  McCabe 
A  Company  until  we  are  secured,  nor  do  we 
want  any  sale  for  the  future  made,  unless  the 
sales  are  placed  to  our  credit.  McCabe  &  Com- 
pany may  have  the  very  best  intentions  in  this 
matter,  and  we  hope  they  have,  but  the  course 
pursued  is  not  exactly  as  we  would  have  done, 
and  we  think  very  strange  of  McCabe  &  Com- 
pany for  having  moved  property  belonging  to 
us  without  our  consent.  We  desire  that  they 
shall  have  the  benefit  of  everything  the  pork, 
lard,  shoulders  and  hams  bring,  over  the 
amoimt  we  have  in  them.  Yours, 

Gregg  &,  Hughes, 

This  letter  is  important  and  may  be  dwelt 
upon  before  going  further.  It  is  the  statement 
by  Gregg  &  Hughes  of  "all  the  facts." 

It  admits,  in  the  first  place,  that  they  held 
warehouse  receipts  for  all  the  property  that 
had  been  consigned  to  Drakeley  &  Fenton — 
that  their  title  to  the  hams  was  no  better  than 
their  title  to  the  pork  and  shoulders — but  the 
same. 

It  admits  that  they  saw  the  letter  by  which 
Drakeley  &  Fenton  agreed  to  make  advances. 

It  admits  that  the  advances  on  the  first  con- 
signments made,  to  use  their  own  language, 
"On  the  basis  of  certain  figures  named,"  in 
Drakeley  k  Fenton's  letter  of  Jan  10,  were  in 
drafts  to  their  own  order — ^a  part  of  the  pro- 
ceeds of  which  they  gave  to  R.  McCabe  k 
Company,  to  enable  them  to  close  an  account 
with  other  parties. 

It  admits  that,  although  the  first  consign- 
ment of  the  property  of  Gregg  ft  Hughes  was 
made  without  authority  by  R.  McCabe  &  Com- 
pany, yet  they  made  "no  serious  objections  to 
it;"  in  other  words,  that  they  ratified  it  and 
received  the  proceeds  of  it,  availing  them- 
selves of  the  acts  of  R.  McCabe  &  Company  as 
their  agents  in  the  premises. 

It  admits  that,  with  a  knowledge  of  the  letter 
of  Drakeley  &  Fenton  of  Feb.  16,  1865,  they 
proposed  to  send  them — the  same  consignees 
that  McCabe  k  Company  had  employed — the 
property  which,  but  for  the  negotiation  opened 
by  R.  McCabe  k  Company,  by  letter  of  Janu- 
ary 6,  and  which  alone  introduced  Drakeley  k 
Fenton  into  the  transaction,  would  have  been 
sent  to  New  York. 

In  this  letter  Gregg  k  Hughes  propose,  in 
fact,  to  place  themselves  in  tne  shoes  of  R. 
McCabe  k  Company,  as  regards  the  property 
consigned  by  them  to  Drakeley  k  Fenton  (pork, 
shoulders  and  hams)  and  although  they  say 
they  had  not  proposed  to  draw,  had  they  them- 
selves made  the  shipment  of  the  hams,  until 
they  were  sold,  yet  they  did  obtain  advances 
on  them,  as  will  be  seen  presently  from  the 
oorrespondence — making  a  reference  at  the  time 
to  the  letter  of  Drakeley  k  Fenton,  of  Jan.  10, 
which  was  'the  basis'  of  the  transaction. 

In  this  letter,  too,  they  set  up  this  title  to 
the  whole,  which  is  not  disputed,  by  virtue 
of  their  warehouse  receipts. 

They  claim  in  it  also  the  proceeds,  not  of  the 
hams,  only,  but  of  all  the  pork  products  con- 
«  Wail. 


signed  by  R.  McCabe  k  Company  to  Drakeley 
k  Fenton. 

"We  want  you,"  they  say,  "to  sell  all  the 
property  consigned  to  you  .  .  .  nor  do  we 
want  any  sales  for  the  future  made,  unless  the 
proceeds  are  placed  to  our  credit."  And  fur- 
ther they  say:  '^We  desire  that  McCabe  k 
Company  shall  have  the  benefit  of  everything 
the  pork,  shoulders  and  hams  bring  over  the 
amount  we  have  in  them." 

The  same  letter  admits  that  it  was  McCabe's 
conduct  in  forwarding  the  hams  that  created 
distrust  and  produced  their  telegram  and  let- 
ter of  January  22d. 

These  admissions,  the  plaintiflTs  in  error  con- 
tend, will  aljone  prove  the  transaction  to  have 
been  one  where  the  owners  of  property,  after 
permitting  an  agent  to  establish  in  his  own 
name  relations  with  a  third  party,  or,  which  is 
the  same  thing,  not  objecting  to  those  relations 
when  he  learns  they  have  been  established,  but 
availing  himself  of  them,  becomes  dissatisfied, 
discloses  his  ownership,  and  takes  upon  himself 
the  further  conduct  of  the  business. 

It  remains  now  to  show  wherein  the  court  be- 
low erred  in  the  instructions  given  to  the  jury. 

The  court  says:  "If  the  jury  shall  find  from 
the  evidence  in  this  cause  that  the  pork  and 
shoulders  were  shipped  to  defendants,  Drakeley 
k  Fenton,  for  sale  by  McCabe  k  Company,  as 
their  own  property,  without  the  knowledge  and 
consent  of  Gregg  k  Hughes,  and  that  McCabe 
k  Company  drew  on  defendants  for  the  amount 
of  advance  agreed  to  be  made  by  them  on  said 
shipments;  that  Gregg  k  Hughes,  on  learning 
of  the  same,  did  not  object  to.  the  said  ship- 
ment, but  received  and  negotiated  for  McCabe 
k  Company  the  drafts  drawn  by  them  on 
Drakeley  k  Fenton  for  the  advance,  and  re- 
ceived and  credited  said  McCabe  with  a  part  of 
the  same,  and  paid  the  balance  to  said  McCabe 
k  Company;  that  they  agreed  that  Gregg  k 
Hughes  should  receive  any  balance  that  might 
remain  from  the  pork  and  shoulders  after  de- 
ducting said  advances,  expenses,  etc.,  and  shall 
further  find  that  McCabe  k  Company  shipped 
the  hams  to  Drakeley  k  Fenton  without  the 
knowledge  and  consent  of  Gregg  k  Hughes,  but 
before  they  reached  Drakeley  k  Fenton  were 
notified  by  Gregg  k  Hughes  that  the  hams 
belonged  to  them  and  could  only  be  received  as 
their  property;  and  if,  after  said  notification, 
Drakeley  k  Fenton  received  and  sold  said 
hams;  and  if  the  jury  shall  find  that  at  the 
time  when  said  hams  were  shipped  to,  received 
and  sold  by  Drakeley  k  Fenton,  Gregg  k 
Hughes  held  the  legal  title  to  the  same  by  vir- 
tue of  the  warehouse  receipts  held  by  them,  then 
Gregg  k  Hughes  are  entitled  to  recover,  etc. 

In  addition  to  the  above  instruction,  the 
court  stated  to  the  jury  that  the  facts  upon 
which  the  instructions  were  founded  being  ad- 
mitted, they  must  find  for  plaintiffs. 

At  the  trial  of  this  cause  in  the  court  below, 
the  plaintiffs  in  error  offered  five  prayers: 

1.  The  first  prayer  asked  the  court  to  in- 
struct the  jury  that  the  warehouse  receipts 
gave  to  Gregg  k  Hughes  the  right  to  hold  the 
pork  products  as  security  for  advances,  and 
made  them  owners  by  law  of  said  products. 

2.  The  second  prayer,  after  enumerating  the 
facts  of  the  case  at  length,  asked  the  court  to 
instruct  Uie  jury  that  Uiose  facts,  if  true,  af- 
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forded  evidence  from  which  the  jury  might  in- 
fer that  the  relations  existing  between  the 
defendants  in  error  and  the  plaintiffs  in  error 
were  those  of  principal  and  factor  as  to  both 
consignments. 

3.  The  third  prayer  was  founded  on  the 
recognition  and  adoption  by  the  defendants  in 
error  of  all  the  consignments  and  their  receipt 
of  advances  thereon  as  evidence  from  which 
the  jury  might  infer  that  the  relation  of  prin- 
cipal and  factor  existed  between  them  and  the 
plaintiffs  in  error,  as  to  the  whole  consign- 
ment of  pork,  shoulders  and  hams. 

4.  The  fourth  prayer  asserted  that  the  as- 
sent of  the  defendants  in  error  to  the  ship- 
ment of  the  pork  and  shoulders,  and  the  fact 
that  the  advances  thereon  were  received  by 
them  under  the  circumstances  of  this  case,  gave 
to  the  plaintiffs  in  error  a  right  to  have  said 
advances  deducted  from  any  money  in  their 
hands  belonging  to  the  defendants  in  error. 

5.  The  fifth  prayer  had  reference  to  the  fact 
that  the  assignment  of  the  bill  of  lading  was 
antedated. 

The  court  below  granted  the  first  and  fifth 
prayers,  but  rejected  the  second,  third  and 
fourth  prayers,  and  gave  to  the  jury  the  in- 
struction above  set  forth.  The  court  thus,  out 
of  the  mass  of  facts  all  bearing  on  the  issues, 
selected  a  few  that  were  not  denied,  and  ignor- 
ing all  the  rest,  told  the  jury  to  find  their  ver- 
dict for  the  defendants  in  error.  The  plain- 
tiffs in  error  excepted  as  well  to  the  instruc- 
tion given  by  the  court  below  as  to  its  refusal 
to  grant  their  second,  third  and  fourth  prayers. 

The  evidence,  if  not  conclusive,  goes  far  to 
establish  that,  by  arrangement  between  the 
parties,  Gregg  &  Hughes  were  to  take  as  as- 
signees; if  so,  it  is  clear  that  they  took  the 
assignment  of  the  proceeds,  cum  onere — they 
took  only  that  to  which  McCabe  t  Co.  had  a 
right  (and  that  was  the  proceeds)  subject  to 
all  equities  which  existed  between  that  firm 
and  the  plaintiffs  in  error. 

Spring  V.  Ins.  Co.  8  Wheat.  268,  2  Story, 
Eq.  Jur.   fi    1047. 

The  law  would  not  permit  them  to  affirm 
what  was  beneficial,  and  to  reject  the  remain- 
der. They  must  adopt  the  agency  cum  onere, 
in  the  absence  of  special  agreement  to  the 
contrary. 

Hovil  V.  Pack,  7  East,  164;  Wilson  v.  Poul- 
ter,  2  Str.  859;  Billon  v.  Hyde,  1  Atk.  128. 

Besides,  it  seems  clear  that  one  who  adopts  a 
contract  in  reference  to  his  property  which  had 
been  entered  into  by  another,  accepts  the 
original  consideration  of  the  contract  as  a  suf- 
ficient consideration  for  his  adoption  of  it. 

PearsoU  v.  Chapin,  44  Pa.  9j  Keenan  v.  Hoi- 
loway,  16  Ala.  53;  Forsyth  v.  Day,  46  Bing. 
176;  Wilmot  v.  Richardson,  6  Duer.  328. 

It  is,  therefore,  contended  that  the  court  be- 
low erred  in  submitting  the  case  to  the  jury 
upon  the  simple  question  of  legal  title  to  the 
hams  in  the  defendants  in  error,  and  notice  of 
that  title  given  to  the  plaintiffs  in  error;  that 
the  court  should  either  have,  itself,  construed 
the  agreement  between  the  parties  as  appearing 
in  the  documentary  evidence,  or,  more  properly 
under  the  circumstances  of  this  case,  have  sub- 
mitted it  to  the  jury  as  the  appropriate  tri- 
bunal, to  find  from  the  evidence  what  was  the 
true  agreement  between  the  parties. 
4xa 


Brown  v.  McGran,  14  Pet.  493;  Turner  ▼. 
Yates,  16  How.  23. 

Messrs.  S.  T.  Wallis  and  J.  H.  Thomas,  for 
defendants  in  error: 

The  appellees  contend  that: 

1.  Their  title  to  the  hams  was  not  derived 
from  any  agreement  of  the  appellants  nor  from 
anything  which  occurred  after  the  hams  came 
into  the  possession  of  the  appellants,  but  from 
the  warehouse  receipts  which  made  them  their 
property  before  they  left  Chicago. 

Gibson  v.  Stevens,  8  How.  397. 

2.  Even  if  McCabe  had  received  an  advance 
on  them  before  the  appellants  became  aware  of 
his  title,  it  would  not  have  been  binding  on 
the  appellees. 

Wilson  V.  Nason,  4  Bosw.  155. 

3.  They  were  informed  of  the  appellees*^ 
rights  before  the  hams  reached  them,  a  fortiori^ 
they  are  not  entitled  to  deduct  from  the  pro- 
ceeds a  general  balance  due  by  McCabe  for 
advances  made  on  other  articles. 

Sweeney  v.  Easter,  1  Wall.  166,  17  L.  ed. 
681. 

4.  The  hams  being  their  property  could  not 
cease  to  be  theirs  nor  become  subject  to  a  lien 
in  favor  of  anyone  else,  except  by  some  con- 
tract of  their  own,  founded  upon  a  l^ally  ade- 
quate consideration,  of  which  there  is  no  pre* 
tense. 

5.  McCabe  had  entered  into  no  obligation  to 
ship  the  hams  to  cover  possible  deficiencies 
which  might  arise  on  advances  made  on  the 
other  meats.  If,  however,  the  arrangement  be- 
tween him  and  the  appellants  had  been  dif- 
ferent, the  appellees  only  acquiesced  in  the 
shipment  of  the  other  meats  and  the  imposi- 
tion of  a  lien  thereon  by  him;  they  and  their 
property  were  bound  to  the  extent  of  that 
acquiescence,  but  no  further. 

Dunl.  Paley,  139;  Woodruff  v.  N.  R.  R.  Co.  2 
Head,  Tenn.  87. 

The  appellants  recognized  McCabe's  right  to 
divert  the  consignment,  suggested  the  proba- 
bility of  its  having  been  exercised,  made  no  ob- 
jection to  it  as  far  as  they  were  concerned,  and 
did  not  even  inquire  whether  the  hams  had 
been  consigned  to  them  or  not. 

6.  If  McCabe  had  been  under  an  obli^tion 
to  ship  the  hams,  and  the  appellees  had  been 
bound  by  it,  they  would  have  been  entitled 
to  the  corresponding  benefits  of  the  contract — 
to  the  advance  of  .$40  per  tierce  on  the  983 
tierces,  to  $39,320,'  which  is  more  than  the 
amount  they  now  claim  out  of  them;  but  they 
never  asked  for  more  than  $25,000,  and  the 
appellants  refused  to  advance  even  that. 

Allen  V.  Williams,  12  Pick.  297;  Fland.  Ship. 
465;  Coolidge  v.  Pay  son,  2  Wheat.  75;  Lewis  v. 
Kramer,  3  Md.  289. 

The  appellees  claimed  the  hams  as  their  own ; 
claimed  none  of  the  benefits,  admitted  none  of 
the  liabilities  arising  from  the  contract  be- 
tween McCabe  and  the  appellants,  except  as  to 
the  shipment  of  the  pork  and  shoulders,  and 
the  lien  imposed  on  them. 

7.  Their  receiving  a  portion  of  the  proceeds 

of  the  drafts  drawn  on  the  pork  and  shoulders 

aid  not  affect  their  right  to  the  hams.    It  was 

immaterial  to  the  appellants  who  received  the 

proceeds,  and  the  appellees  received  them  as  a 

payment  from  McCabe,  and  not  as  an  advance 

from  appellants. 
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8.  The  taking,  by  the  appellees,  of  the  order 
for  the  proceeds  of  pork  and  shoulders  and  the 
assignment  of  the  bill  of  lading  for  the  hams, 
did  not  impair  the  right  they  already  had  to 
the  hams.  They  do  not  claim  title  under  those 
papers. 

9.  Admissions  are  useful  to  determine  doubt- 
ful questions;  not  to  take  away  nor  qualify 
clear  rights.  They  must  be  deliberate,  not 
fished  out  of  loose  expressions  in  mercantile 
correspondence. 

Coal  &  Iron  Co.  v.  Sherman,  20  Md.  149. 

10.  They  jnight  have  replevied  the  liams  from 
the  railroad  company  before  they  reached  the 
appellants,  or  from  the  latter  afterwards,  on 
tendering  the  freight  and  other  similar  charges 
on  them  specifically. 

11.  If  the  hams  had  never  been  shipped,  the 
loss  arising  from  deficiencies  of  the  other  meat 
to  cover  a^dvances  made  on  them,  would  have 
fallen  on  the  appellants,  not  on  tne  appellees. 
Nothing  in  the  case  justifies  the  transfer  of  the 
loss  to  the  latter. 

12.  Although  factors  have  a  lien  upon  goods 
actually  in  their  hands  or  the  proceeds  of 
th«n,  for  a  general  balance,  it  is  only  for  a 
balance  due  by  the  principal  against  whom  it 
ia  sought  to  be  asserted.  The  balance,  for  the 
drafts  drawn,  on  the  pork  and  shoulders  was 
due  by  McCabe.  The  appellants'  effort  is  sim- 
ply to  make  one  man's  property  liable  for  the 
d^ts  of  another — to  make  the  appellees'  hams, 
to  which  they  waived  no  rights  without  con- 
sideration, liable  for  McCali^'s  debts,  because 
the  appellees  agreed,  for  an  adequate  consid- 
eration, that  the  pork  and  shoulders  might  be 
liable  therefor. 

Wilmerding  v.  Hart»  Hill  ft  Den.  Lalor's 
Sup.  305. 

13.  All  the  facts  assumed  in  the  court's  in- 
•truction  were  admitted;  and  the  court,  con- 
struing the  letters  between  the  parties  accord- 
ing to  their  proper  legal  effect  and  force,  was 
right  in  substantially  saying  to  the  jury  that 
they  contained  no  sufficient  agreement  whereby 
the  appellants  had  acquired  the  riffht  to  charge 
the  property  of  the  appellees  for  advances  made 
on  other  properly  to  MeCabe,  and  not  to  the 
appellees. 

The  lien  of  factors  for  a  general  balance  is 
an  implication  of  law,  and  therefore  never 
arisefl  where  there  is  a  special  ancangement,  or 
the  eircumstances  rebut  such  implication.  Spe- 
cial circumstances,  indeed,  always  control  it. 

Cross,  Lien,  259  (34  Law  Lib.  172);  In  re 
Leith,  L.  R.  1  P.  C.  Appeals,  305;  Young  v. 
Bk.  of  Bengal,  38  Eng.  C.  L.  633;  Neponset  Bk. 
T.  Leland,  5  Met.  262;  Randel  v.  Brown,  2  How. 
425 ;  Story,  Ag.  fi  381. 

The  doctrine  of  lien  applies  only  where  a  de- 
posit of  the  goods  is  in  the  nature  of  a  pledge, 
and  does  not  apply  where  it  is  made  for  a 
special  purpose.    Walker  v.  Birch,  6  T.  R.  262. 

Nor  does  any  lien  arise  for  antecedent  debts 
of  the  principal,  by  reason  of  the  subsequent 
ereation  of  the  relation  of  principal  and  factor. 

Houghton  V.  Mathews,  3  Bos.  «  P.  488. 

The  property  on  which  the  lien  is  sought  to 
be  fixed,  must  not  only  belong  to  the  party 
from  whom  the  debt  is  due  to  the  factor,  but  it 
must  come  to  his  hands  as  the  4gent  of  that 
party. 

Bruce  t.  Wait,  3  Mees.  &  W.  15:  Russ.  Fact, 
and  Bro.  206;  48  Law  Lib.  135. 
8  Wall. 


And  where  the  factor  is  not  acting  in  the 
capacity  of  general  factor,  but  only  in  regard 
to  a  special  consignment  or  adventure,  he  has 
no  lien  for  a  general  balance.  DeWolf  v. 
Howland,  2  Paine,  364. 

The  appellants  had  no  right  to  receive  the 
hams  except  with  the  assent  of  Gregg  & 
Hughes,  and  did  not,  but  received  them  with 
full  notice  of  the  title  of  Gregg  &  Hughes^ 
which  is  not  disputed.  How  they  could  acquire 
a  lien  upon  them  under  such  circumstances,  for 
the  general  balance  of  McCabe,  or  how  Gregg  k 
Hughes  could  agree  to  their  doing  So  without  mo- 
tive or  consideration,  it  is  difficult  to  imagine. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  correctness  of  the  charge  of  the  court  to 
the  jury,  and  the  refusal  of  the  court  to  charge 
as  requested,  present  the  only  questions  in  this 
case  which  we  are  required  to  consider. 

The  plaintiffs  in  error,  who  were  the  de- 
fendants below,  insist  that  they  are  injured 
by  the  action  of  the  court,  in  not  allowing 
their  defense  to  go  to  the  jury.  Their  posi- 
tion is  that  the  evidence  in  the  case  proves 
their  defense,  or  at  least  tended  to  prove  it; 
and  if  it  did,  it  was  the  province  of  the  jury 
and  not  of  the  court  to  say  what  effect  should 
be  given  to  it.  In  order  to  understand  whether, 
in  fact,  they  were  deprived  of  any  of  their 
legaA  rights,  it  is  necessary  to  state  the  nature 
of  this  controversy  and  the  character  of  the 
evidence  introduced  at  the  trial. 

The  controversy  grows  out  of  the  last  of  three 
shipments  of  pork  products  in  January,  1865,  to 
Drakeley  &  Fenton,  of  Baltimore,  by  McCabe  & 
Co.,  of  Chicago.  Drakeley  &  Fenton  had 
agreed  to  receive  on  consignment  from  McCabe 
&  Co.,  hams,  shoulders,  prime  and  mess  pork; 
to  sell  the  property  at  the  highest  market  price,, 
and  to  advance  on  each  shipment  at  certain 
specified  rates.  In  pursuance  of  this  under- 
standing, McCabe  ft  Co.  made  two  shipments, 
one  of  ^rreled  meat,  and  the  other  of  shoulders 
in  tierces,  on  which  they  drew  drafts  in  favor 
of  Gregg  k  Hughes  to  the  amount  of  $59,000^ 
which  were  paid. 

Soon  after  this  the  hams  were  sent.  On  the 
day  succeeding  their  shipment,  the  Baltimore 
firm  received  a  telegram,  which  was  followed 
by  a  letter  from  Gregg  &  Hughes  from  Chicago,, 
claiming  title  to  all  the  property,  and  request- 
ing that  the  bills  of  lading  for  the  hams  might 
not  be  negotiated  until  the  whole  matter  was 
properly  adjusted.  Until  then  Drakeley  k 
Fenton  did  not  know  that  Qregg  k  Hughes  had 
any  interest  in  the  property  consigned.  It 
seemed  from  Gregg  k  Hughes'  letters,  that  they 
had  furnished  McCabe  k  Co.  with  money  to 
cut  and  pack  hogs,  and  had  taken  in  security 
the  warehouse  receipts  on  all  the  pork  products 
which  afterwards  came  into  the  possession  of 
Drakeley  k  Fenton.  The  intervention  of  Gre^ 
k  Hughes  resulted  in  nothing  more  being  paid 
to  McCabe  k  Co.,  and  in  a  final  direction  from 
McCabe  &  Co.  to  Drakeley  k  Fenton  to  place 
*the  proceeds  of  all  the  pork  products  [*a44 
consigned  to  them,  to  the  credit  of  Gregg  k 
Hughes. 

It  appears  from  the  conduct  of  the  parties 
that  there  was  no  apprehension,  until  long  after 
Gregg  k  Hughes  had  intervened,  that  the  por- 
tion of  these  products  covered  by  the  first  two 
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shipmenta  would  not  bring,  when  sold,  enough 
to  reimburse  Drakeley  &  Fenton  for  what  they 
had  advanced  on  them.  But  it  so  happened,  in 
the  vicissitudes  of  trade,  that  the  hog  market 
greatly  declined,  and  the  proceeds  of  the  pork 
and  shoulders  were  inadequate  to  repay  the 
money  which  was  advanced  upon  them,  and 
hence  this  litigation.  The  hams  having  realized 
a  large  sum  over  charges  and  advancements,  the 
plaintifTs  in  error  insist  that  they  are  entitled 
to  liens  on  their  proceeds  for  their  general  bal- 
ance arising  out  of  the  deficiency  on  the  sale  of 
tlie  pork  and  shoulders,  which  right  is  denied 
by  the  defendants  in  error. 

It  is  not  denied  that  in  the  dealings  between 
McCabe  &  Co.  and  Drakeley  &  Fenton  there 
existed  the  relation  of  principal  and  factor, 
and  that  if  Gregg  &  Hughes  had  not  intervened 
Drakeley  &  Fenton  would  have  had  a  lien  on 
the  surplus,  after  all  the  consignments  were 
closed  up,  for  their  general  iMilance.  The 
question  then  arises,  whether  this  relation  was 
changed  by  the  intervention  of  Gregg  &  Hughes. 
The  defendants  in  error  contend  that  it  was, 
so  far  as  the  shipment  of  hams  was  concerned, 
because  they  were  received  as  the  property  of 
Gregg  k  Hughes,  after  notice  that  it  was  their 
property;  on  the  contrary,  the  plaintiffs  in 
error  insist  that  the  relation  of  principal  and 
factor  was  unchanged  as  to  all  the  shipments, 
for  the  reason  that  Gregg  &,  Hughes,  after  the 
receip*  of  the  hams  by  Drakeley  &  Fenton,  put 
themselves  in  the  place  of  McCabe  ft  Co.  in  re- 
gard to  the  whole  transaction,  adopted  what 
had  been  done  in  reference  to  each  shipment, 
and  claimed  to  be  the  owners  of  all  the  proper- 
ty, and  did  direct  and  control  the  disposition  of 
it.  The  case  was  tried  substantially  on  this 
issue. 

There  is  no  dispute  that  the  warehouse  re- 
ceipts gave  to  Gregg  &  Hughes  the  legal  title 
to  all  the  property  described  in  them;  and  if 
80,  it  necessarily  follows  that  McCabe  &  Co. 
could  not  lawfully  contract  with  Drakeley  & 
267*]  Fenton  to  receive  *and  sell  this  property 
without  the  consent  of  Gregg  &  Hughes.  There 
-is  no  doubt,  if  this  consent  had  been  obtained 
in  advance  of  making  the  contract,  that  Gregg 
&  Hughes  would  have  been  bound  by  it,  and 
could  not  free  themselves  from  any  of  the  ob- 
ligations which  rested  on  McCabe  &  Co.  to  dis- 
cbarge. 

But  as  this  consent  was  not  obtained  before 
the  movement  of  tue  property  commenced,  the 
important  inquiry  is:  whether  the  consignment 
of  hams  is  separable  from  the  preceding  con- 
signments, and  whether  the  loss  on  the  pork 
and  shoulders  must  be  borne  by  Drakeley  & 
Fenton,  or  by  Gregg  &  Hughes.  This  must  de- 
pend on  the  terms  on  which  the  hams  were 
received ;  and  these  terms  need  not  be  embodied 
in  the  form  of  a  written  agreement,  but  can 
be  gathered  from  the  correspondence  and  con- 
duct of  the  parties.  If  the  case  stood  alone,  on 
the  naked  fact  that  notice  of  title  was  given 
while  the  hams  were  in  transitu,  there  would  be 
no  difficulty.  But  it  is  claimed  that  Gregg  & 
Hughes  adopted  McCabe  &  Co.'s  contract 
throughout;  substituted  themselves  in  their 
place  as  to  all  the  consignments — pork,  shoul- 
ders and  hams — and  continued  in  their  own 
name,  the  relation  of  principal  and  factor  be- 
fore   existing    between    McCabe    Sl    Co.    and 
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Drakeley  &  Fenton.  If  this  were  so,  the  case 
would  be  equally  free  from  difficulty;  for,  if 
Gregg  &  Hughes  were  not  bound  by  a  contract 
which  McCabe  &  Co.  had  entered  into  with 
reference  to  their  property,  they  could  elect, 
after  being  informed  of  the  nature  of  the  con- 
tract, to  reject  it  or  adopt  it.  If,  with  a  full 
knowledge  of  the  facts  concerning  it,  they  ratify 
it,  they  thereby  make  themselves  a  party  to  it, 
as  much  so  as  if  the  original  agreement  had 
been  made  with  them.  And  if  they  ratify  it,  no 
new  or  additional  consideration  was  required 
to  support  the  ratification;  because  in  adopting 
the  contract,  they  accepted  with  it  the  original 
consideration  on  which  it  was  founded,  as  a 
sufficient  consideration  for  their  adoption  of  it. 

With  this  general  statement  of  the  principles 
of  law  applicable  to  the  con  trover^,  we  are 
met  with  the  inquiry,  whether  there  is  any  evi- 
dence in  the  case  to  support  the  'theory  [*26% 
of  the  plaintiffs  in  error,  that  Gregg  &  Hughes 
intended  to,  and  did,  adopt  the  contract  of  Mc- 
Cabe &  Co.  with  them.  It  is  not  enough  that 
Drakeley  &  Fenton  should  have  so  understood 
the  agreement,  but  the  proof  must  also  show- 
that  Gregg  &.  Hughes  had  a  similar  understand- 
ing of  it,  and  manifested  their  intention  to 
be  bound  by  it. 

The  evidence  in  the  case,  to  which  no  excep- 
tion was  taken,  consists  of  a  voluminous  com- 
mercial correspondence,  and  some  parol  proof, 
explanatory  of  the  conduct  of  the  parties.  The 
correspondence  covers  many  pages  of  the  record, 
and  there  is  a  marked  difference  ih  its  tone  and 
bearing  after  it  had  progressed  for  several 
months.  It  would  be  difficult  to  discuss  the 
evidence  in  reference  to  the  theory  advanced 
by  the  plaintiffs  in  error,  without  indicating,  in 
a  greater  or  less  degree,  our  views  as  to  the 
effect  that  should  be  given  to  it.  If  the  case  is 
to  be  tried  again,  it  is  not  proper  to  do  this, 
for  in  that  event  it  is  the  province  of  the 
learned  court  and  the  jury  to  determine  the  ef- 
fect of  the  evidence. 

The  only  question  with  which  we  have  to 
deal  at  the  present  time  is:  whether  the  evi- 
dence in  this  record  tended  to  prove  the  position 
assumed  by  the  plaintiffs  in  error;  for  if  it 
did,  the  learned  court  should  either  have  sub- 
mitted the  evidence  on  this  point  to  the  con- 
sideration of  the  jury,  or,  if  in  the  opinion  of 
the  court,  there  were  no  material  extraneous 
facts  bearing  on  this  question,  and  the  contract 
relied  on  must  be  determined  by  the  commercial 
correspondence  alone,  then  to  have  interpreted 
this  correspondence  and  informed  the  jury 
whether  or  not  it  proved  the  contract  to 
be  of  the  character  contended  for  by  the  plain- 
tiffs in  error.    Turner  v.  Yates,  16  How.  23. 

We  have  examined  the  record  in  this  case 
carefully,  and  are  of  the  opinion  that  there  was 
evidence  at  the  trial  which  tended  to  prove 
that,  after  the  hams  were  received  by  Drakelej 
&  Fenton,  Gregg  &  Hughes,  witn  full  knowl- 
edge of  the  agreement  between  McCabe  &  Co. 
and  Drakeley  &  Fenton,  and  its  partial  perform- 
ance, ratified  and  adopted  it.  *  Whether  ['269 
the  evidence  actually  proves  this  ratification 
and  adoption,  we  express  no  opinion.  It  Is 
enough,  as  we  have  seen,  for  the  purposes  of 
this  writ  of  error,  that  it  tended  to  prove  it 

As  the  learned  court  below  submitted  the 
case  to  the  jury,  on  the  single  issue  of  legml 
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title  to  the  hams  in  Gregg  ft  Hughes,  and  notice 
of  that  title  to  Drakeley  &.  Fenton,  it  follows 
that  the  judgment  of  the  Circuit  Court  should 
be  reversed,  and  a  venire  de  novo  awarded. 


aga']  •ROBERT  PATTERSOX,  Plff.  in  Err., 

V. 

EMILIE  DE  LA  RONDE,  Widow  and  Execu- 
trix of  PiAre  Hoa,  Deceased. 

(See  S.  C.  8  Wall.  202-301.) 

Kegistry    laws— effect    of,    as    notice — actual 

notice — priority. 

The  object  of  all  resristry  Inws  Is  to  Impart  in- 
formation to  parties  dealing  with  property,  respect- 
ing Its  transiers  and  Incambrances.  and  thus  to 
f»roteet  them  from  prior  secret  conveyances  and 
lens. 
Actual  knowledge  by  a  purchaser  of  an  ezltftlng 
snortgage  or  title  Is  equivalent  to  a  notice  resulting 
from  the  registry. 

Where  a  grantee  in  a  deed  assumes  to  pay  a 
mortgage,  he  cannot  avoid  payment  on  the  ground 
that  the  mortgage  has  lost  its  priority,  because  the 
registry  laws  are  not  compiled  with. 

[No.    176.] 
Argued  Oct.  26,  1860.       Decided  Nov.  15,  1860. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

An  action  was  brought  and  judgment  ob- 
tained in  the  court  below,  by  the  plaintiff  in 
error,  upon  certain  promissory  notes  secured 
by  a  mortgage. 

The  mortgaged  premises  were  sold  upon  fieri 
facias,  and  thereupon  an  intervention  and 
third  opposition  were  filed  by  Pierre  Hoa, 
claiming  satisfaction  of  an  alleged  prior  claim 
upon  said  premises,  out  of  the  proceeds  of  said 
sale. 

A  peremptory  exception  filed  to  the  inter- 
vention and  third  opposition  was  overruled; 
thereupon  the  plaintiff  sued  out  this  writ  of 
error. 

The  said  Pierre  Hoa  having  died,  his  execu- 
trix and  widow  became  the  defendant  herein, 
in  his  stead. 

A  further  statement  of  the  case  appears  in 
rthe  opinion  of  the  court. 

Mr.  Thomas  J.  Durant,  for  plaintiff  in  er- 
ror: 

An  intervention  is  a  demand  by  which  a 
third  person  requires  to  be  permitted  to  become 
A  party  to  a  suit  between  other  persons.  La. 
Code  of  Pr.  art.  380. 

And  a  third  opposition  is  a  demand  brought 
'by  a  third  person,  not  originally  a  party  to  the 
suit,  for  the  purpose  of  arresting  the  execution 
•of  an  order  of  seizure  or  judgment  rendered  in 
such  suit,  or  to  regulate  tne  effect  of  such 
seizure  in  what  relates  to  him.  La.  Code  of  Pr. 
Art.  302. 

Hoa's  petition  of  intervention  and  third  op- 
position  avers  that  the  mortgage,   which   he 
imeekB  to  enforce  against  Patterson,  was  recorded 
in    the   oflSce   of   the    recorder   of   mortgages, 
Mav  0,  1853. 

To  this,  Patterson  answered  that  said  mort- 
.gage  and  priority  of  Hoa  had  been  prescribed 
jtnd  all  right  of  action  on  it  barred  by  the 
Statute  of  Limitations  of  Louisiana. 

1.  In  Louisiana,  mortgages  are  allowed  to 
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prejudice  third  persons  only  when  they  have 
been  publicly  inscribed  on  the  records  kept  for 
that  purpose.    La.  Civ.  Code,  arts.  3314,  3315. 

2.  Tliere  is  an  oflSce  for  the  recording  of 
mortgages  in  each  parish  of  the  State.  La.  Civ. 
Code,  arts.  3340,  3350. 

Mortgages  are  extinguished  by  prescription; 
i.  e.,  Statute  of  Limitations.  La.  Civ.  Code, 
art.  3374. 

4.  The  prescription  operating  as  a  release 
from  debt  has  also  the  effect  of  releasing  the 
owner  of  an  estate  from  every  species  of  real 
right  to  which  the  property  may  have  been 
subject,  if  the  person  in  possession  of  the  right 
has  not  exercised  it  during  the  time  required 
by  law.     La.  Civ.  Code,  arts.  3404,  3405. 

The  hypothecary  action  is  barred  by  the 
lapse  of  ten  years  after  the  plaintiffs'  right  to 
sue  accrued,  and  before  the  institution  of  the 
suit.    Lanusse  v.  Mintum,  11  La.  256. 

5.  The  registry  or  inscription  of  a  mortgage 
preserves  the  evidence  of  it  during  ten  years 
from  the  day  of  its  date.  The  effect  ceases 
even  against  the  contracting  parties,  after  that 
time,  unless  the  inscription  is  renewed.  La. 
Civ.  Code,  art.  3333. 

6.  This  re-inscription  is  indispensable  to  the 
enforcement  of  the  mortgage  against  third  per- 
sons; and  prescription  results  from  the  omis- 
sion to  re-inscribe  within  ten  years  from  the 
date  of  the  first  registry. 

See  Young  v.  City  Bk.  0  La.  Ann.  104,  and 
cases  there  cited. 

7.  Hoa,  in  the  case  at  bar,  alleges  that  his 
mort^ige  was  inscribed  May  0,  1853;  his  in- 
scription of  mortgage,  consequently,  became  ex- 
tinct May  0,  1863;  his  suit  was  not  instituted 
until  more  than  three  years  after  that  date;  it 
can  have  no  effect. 

8.  Robert  Patterson  beinff  also  a  mortgage 
creditor,  and  having  a  judgment  recognizing 
his  mortgage  as  existing  against  the  property 
from  July  20,  1858,  cannot  be  prejudic<Mi  by 
Hoa's  mortgage,  the  inscription  of  which  had 
become  null  by  the  lapse  of  ten  years  from  its 
date  without  renewal. 

Purchasers  of  property  sold  under  fi.  fa.,  in 
Louisiana,  are  required  to  take  it  subject  to 
such  recorded  mortgages  as,  upon  investigation, 
may  turn  out  to  be  Iwna  fide  and  existing. 

The  amounts  of  these  mortgages  added  to  the 
amount  of  the  bid,  form  the  total  price  to  be 
paid  by  the  purchaser  for  the  thing  sold.  In 
case  it  turned  out  afterwards  that  any  of  the 
mortgages  had  been  unpaid  or  were  unlawful 
simulations,  the  purchaser  would  owe  their 
amount  to  the  judgment  debtor.  Pickersgill  r. 
Brown,  7  La.  Ann.  305. 

0.  A  plaintiff,  who  is  a  judgment  creditor  and 
has  a  judicial  mortgage  on  the  property  sold, 
has  the  right  to  dispute  an^  prior  mortgage 
and  inquire  into  its  validity  and  amount. 
Pickersgill  r.  Brown,  7  La.  Ann.  306. 

Messrs.  Wm.  M.  Erarts,  P.  Phillips,  and 
P.  H.  Morgan,  for  defendants  in  error: 

The  articles  of  the  Code  that  relate  to  the 
necessity  and  effect  of  the  inscription  of  mort- 
gages applicable  to  this  case,  are  as  follows: 

Art.  3207:  ''Among  creditors  the  mortgage, 
whether  conventional,  legal  or  judicial,  luw 
force  only  from  the  time  of  recording  it  in  the 
manner  hereafter  directed^  except  in  the  cases 
mentioned  below* 
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Art.  3314:  "Conventional  mortgage  is  ac- 
quired only  by  consent  of  the  parties ;  and  judi- 
cial or  legal  mortgages  only  by  the  effect  of  a 
judgment  or  by  operation  of  law. 

But  these  mortgages  are  only  allowed  to 
prejudice  third  persons  when  they  have  been 
publicly  inscribed  in  records  kept  for  that  pur- 
pose, and  in  the  manner  hereinafter  directed." 

Art.  3315:  %y  the  words 'third  persons'  used 
in  the  foregoing  article  are  to  be  understood, 
all  persons  who  are  not  parties  to  the  act  or  to 
the  judgment  on  which  the  mortgage  is  found- 
ed, and  who  have  dealt  with  ^he  debtor,  either 
in  ignorance  or  before  the  existence  of  this 
right." 

Art.  3333:  **The  inacriptions  preserve  th€ 
mortgage  and  the  privilege  during  ten  years, 
reckoning  from  the  day  of  their  date.  Their  ef- 
fect ceases  even  against  the  contracting  parties, 
if  the  inscriptions  have  not  been  renewed  be- 
fore the  expiration  of  this  time,  in  the  nmnner 
in  which  they  were  first  made." 

(The  words  in  italics  are  a  literal  transla- 
tion from  the  French  side  of  this  article;  the 
English  side,  as  printed,  leading  to  obscurity.) 

It  is  manifest  that  certain  general  principles 
BO  familiar  to  us  in  their  application  to  the 
recording  Acts  of  the  other  States  and  Eng- 
land, equally  obtain  in  the  law  of  Louisiana. 

I.  Inscription,  whether  of  privileges  or  of 
mortgages,  is  of  no  application  in  respect  to 
the  dficiency  of  the  instruments  between  the 
parties  to  the  contracts,  or  their  privies  in  law 
or  fact,  or  those  brought  b^  their  own  contract 
into  knowledge  or  obligation  of  knowledge  of 
the  privilege  or  mortgi^  in  question. 

II.  Inscription  is  solely  to  affect  third  par- 
ties within  the  definition  of  the  Code  with 
knowled^^  of  what  is  lawfully  inscribed,  by 
ffiving  them  the  opportunity  of  knowledge  by 
inspection. 

III.  Re-inscription  or  its  omission  is  of  no 
more  consequence  between  parties  and  privies 
to  these  contracts,  in  regard  to  the  eflScacy  of 
the  contracts,  than  original  inscription. 

Shepherd  r.  Orleans  Cot.  Press  Co.  2  La. 
Ann.  113. 

*'The  object  of  the  re-inscription  is  to  dis- 
pense from  searching  for  the  evidence  of  the 
mortgages  more  than  ten  years  back." 

IV.  Prescription  of  a  right  (which  is  its  ex- 
tinction in  respect  of  remedy  b^  too  long  neg- 
lect after  it  accrues  to  enforce  it)  has  no  rela- 
tion to  inscription  or  its  omission. 

The  authorities  in  the  Louisiana  reports  to 
support  these  propositions  are  abundant  and 
uniform. 

Planters'  Bk.  v.  Allard,  8  Mart.  (N.  S.)  136. 

''A  purchaser,  with  a  knowledge  of  an  ex- 
isting mortgage,  cannot  avail  himself  of  a 
want  of  registry." 

See,  also,  to  the  same  effect,  Rachal  v.  Nor- 
mand,  6  Rob.  88;  Robinett  v.  Compton,  2  La. 
Ann.  846;  Swan  v.  Moore,  14  La.  Ann.  845; 
Parker  v.  Waldron,  6  Mart.  (N.  S.)  713;  Sand- 
ers T.  Dosson,  3  La.  Ann.  587;  Haines  v.  Ver- 
ret,  11  La.  Ann.  122. 

"A  mortgage  is  equally  bindifig  between  the 
contending  parties  without  rqristry." 

See,  also,  to  similar  effect,  Thompson  v.  Par- 
rent,  12  La.  Ann.  183;  Sauvinet  v.  Landereaux, 
)   La.  Ann.  221;  Noble  v.  Cooper,  7  Rob.  44; 
Parker  v.  Walden,  6  Mart.  (N.  S.)  713. 
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Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  April,  1853,  one  Pierre  Hoa  sold  to  one- 
Mrs.  McGee  a  plantation  and  several  slaves  at- 
tached thereto,  in  Louisiana,  for  the  sum  of 
$95,000,  and  for  a  portion  of  the  purchase 
money  took  her  seven  promissory  notes,  two  of 
which  were  payable  respectively  in  five  and  six 
years  from  date.  In  the  act  of  sale  before  the 
notary,  which  was  subscribed  by  the  parties, 
the  officer  and  the  attending  witnesses,  me  pur- 
chaser stipulated  for  a  special  mortgage  on  the 
property  as  security  for  the  payment  of  her 
notes;  and  it  was  declared  that  the  vendor** 
mortgage  and  privilege  should  extend,  not 
merely  to  the  laind  and  slaves,  but  to  the  ap- 
purtenance of  the  land  and  the  improvements. 
The  act  of  sale  was  duly  recorded  in  the  regis- 
ter's office  of  tne  parish. 

Before  the  maturity  of  the  last  note  given  by 
Mrs.  McGee  on  this  purchase,  and  in  July^ 
1858,  she  executed  a  mortgage  on  the  same 
property  to  the  plaintiff,  to  secure  several 
notes  made  by  her  at  the  time,  amounting  to 
$35,000.  This  mortgage  was  also  duly  re- 
corded in  the  office  of  the  register  of  the  parish. 
In  it  reference  is  made  to  the  previous  mort- 
gage given  by  Mrs.  McGee,  in  favor  of  her 
vendor,  Hoa. 

In  October,  1865,  Patterson  brought  a  suit  in 
the  Circuit  Court  for  the  District  of  Louisiana, 
upon  these  notes,  and  in  February,  1866,  re- 
covered judgment  for  their  full  amount  and  in- 
terest. Upon  this  judgment  execution  was  is- 
sued and  the  mortgELged  property  was  sold  by 
the  marshal  to  the  plaintiff,  he  being  the  high- 
est bidder,  for  the  sum  of  $26,200. 

By  the  law  of  Louisiana,  where  property, 
which  is  susceptible  of  being  mortgaged,  is  to 
be  sold  under  execution,  the  sneriff  is  required 
to  obtain  from  the  office  of  the  register  of  mort- 
gages in  the  parish  a  certificate  setting  forth 
the  mortgages  and  privileges  inscribed  against 
the  property  on  the  *boola  of  the  office,  [*S94 
and  to  read  the  certificate  to  the  bvstanders  at 
the  place  of  sale  before  he  cries  the  property. 
Code  of  Procedure,  art.  678. 

The  sheriff  is  also  required  to  give  notice  at 
the  sale  that  the  property  will  be  sold  subject 
to  all  privileges  iLnd  hypothecations  of  every 
kind  with  which  it  is  burdened.  The  purchaser, 
in  such  case,  is  only  obliged  to  pay  to  the  officer 
so  much  of  his  bid  as  may  exceed  the  amount  of 
the  privileges  and  special  mortgages  upon  the 
property,  and  is  allowed  to  retain  in  his  own 
hands  the  amount  required  to  satisfy  them. 

The  law,  in  these  particulars,  was  followed 
in  the  sale  made  on  the  execution  in  this  case. 
The  Marshal  states  in  his  return,  that  the  sum 
bid  by  Patterson  was  retained  in  his  hands — 
First,  to  pay  the  mortgage  in  favor  of  Hoa,  and 
second,  to  be  applied  on  account  of  Marshal'a 
and  clerk's  fees  and  the  purchaser's  own  claim. 
And  in  his  deed  to  Patterson,  the  Marshal  re- 
cites his  proceedings  at  the  sale;  his  announce- 
ment to  the  bidders  of  the  subsisting  mort- 
gages on  the  property,  of  which  the  first  was 
the  mortgage  of  Mrs.  McGee  to  Hoa;  and  the 
retention  of  the  sum  bid  by  the  purchaser  to 
satisfy  the  amount  due  thereon. 

Soon  after  the  8a!e,  and  before  the  return  "mrmm 
made  by  the  Marshal  or  the  deed  to  the  pur- 
chaser was  executed,  Hoa  filed  what  is  termed 
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In  Louisiana  a   petition  of  intervention  and 
third  opposition,  a  proceeding  by  which  a  third 
person  is  allowed  to  become  a  party  to  a  suit 
between  other  persons  for  the  purpose,  among 
other  things,  of  enabling  him  to  present  any 
«laim  which  he  asserts  on  the  proceeds  or  prop- 
erty seized  and  sold  under  the  order  of  judg- 
ment of  the  court.     The  object  of  the  inter- 
vention of  Hoa  was  to  obtain  payment,  out  of 
the  proceeds  of  the  sale,  of  the  amount  due 
him  on  the  purchase  money  of  the  mortgaged 
premises.     To  the   petition   Patterson,  in  the 
%rst  instance,  filed  an  answer,  stating  that  at 
the  sale  he  bought  the  property  for  the  sum  of 
$26,200;  that  out  of  this  sum  he  undertook,  ac- 
•cording  to  law  and  the   proclamation  of  the 
Marshal,  to  pay  whatever  sum  might  be  due  to 
Hoa,  alleged  to  be  a  creditor  of  McGee,  with  a 
mortgage  and  a  vender's  privilege  on  the  plan- 
ts*] tation  ^superior  to  his  own;  but  tliat  the 
amount  was  uncertain,  and  was  not  stated  by 
the  Marshal  and  did  not  appear  by  the  regis- 
ter's certificate,  read  by  him  at  the  sale.    The 
answer  then  proceeds  to  detail  certain  transac- 
tions which  he  insisted  resulted  in  a  novation 
of  the  debt  of  McGee  to  Hoa,  and  to  a  for- 
feiture of  Hoa's  right  by  virtue  of  his  mort- 
gage and  privilege  u>  prior  payment  out  of  the 
proceeds  of  the  sale. 

Xo  point  is  made  in  this  court  upon  the  suffi- 
ciency of  the  new  matters  thus  set  out,  and  no 
further  reference  to  it  need  be  made.  Subse- 
quently, and  on  the  day  set  for  the  trial  of  the 
intervention,  Patterson  filed  a  peremptory  ex- 
ception to  the  demand  contained  in  the  peti- 
tion, to  the  effect  that  the  mortgage  and  prior- 
ity of  privilege  of  Hoa  had  l^n  prescribed, 
and  that  his  privilege  had  been  lost  by  reason  of 
the  non-re-inscription  of  the  mortgage  to  him 
within  the  delay  provided  by  law. 

On  the  trial,  the  peremptory  exception  was 
overruled  and  the  intervention  and  third  oppo- 
sition were  sustained,  and  judgment  was  given 
for  the  representatives  of  Hoa  (he  having  died 
during  the  pending  of  the  proceedings),  for 
$25fiW>  and  interest,  "with  preference  and  privi- 
lege in  the  proceeds  of  the  plantation  sold," 
superior  to  that  of  all  persons,  and  particularly 
to  tliat  of  Patterson,  the  plaintiff.  And  a  sec- 
ond trial  granted  by  the  court  resulted  in  a 
similar  judgment. 

The  only  error  alleged  in  the  action  of  the 
circuit  court  lies  in  its  ruling  upon  the  per- 
emptory exception.  It  is  contended  here,  as  in 
that  court,  that  the  mortgage  and  vendor's 
privilege  of  Hoa  were  prescribed,  and  that  the 
prescription  resulted  from  the  failure  to  re-in- 
acribe  the  mortgage  within  ten  years  from  the 
date  of  the  first  inscription. 

It  is  supposed  that  support  for  this  position 
is  found  in  article  3333  of  the  Civil  Code  of 
Louisiana;  and  such  would  be  the  case  if,  in 
the  construction  of  the  article,  we  were  con- 
fined to  its  language,  as  given  in  English,  in 
the  printed  volume  published  by  authority  of 
the  Legislature  of  the  State.  It  would  seem 
from  iU  reading,  as  thus  given,  that  the  omis- 
sion to  re-inscnbe  a  mortgage  within  the  time 
designated,  was  intended  to  have  the  effect  of 
defeating  and  annulling  its  operation.  But, 
upon  examining  the  language  of  the  article  as 
given  in  French,  in  the  same  volume  (the  Eng- 
lish and  French  being  printed  in  parallel  col- 
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umns),  this  construction  becomes  impossible. 
Read,  in  the  light  thus  affofded,  its  meaning  is 
obvious.  It  was  intended  to  declare  the  effect  of 
the  inscription  in  preserving  the  evidence  of 
'mortgages  and  privileges,  and  the  effect  [•300 
of  the  omission  to  renew  the  inscription  in  de- 
stroying such  evidence.  It  declares  that  the 
inscription  preserves  such  evidence  for  ten 
years,  and  that  its  effect  ceases  if  not  renewed 
before  the  expiration  of  that  period.  It  is  the 
effect  of  the  inscription  when  not  renewed, 
which  ceases;  not  the  effect  of  the  mortgage. 
The  object  of  requiring  re-inscription  is  to 
dispense  with  the  necessity  of  searching  for 
evidence  of  mortgages  more  than  ten  years 
back.  Shepherd  v.  Orleans  Cotton  Press  Co.  2 
La.  Ann.  113. 

Besides,  the  object  of  all  registry  laws  is  to 
impart  information  to  parties  dealing  with 
property  respecting  its  transfers  and  incum- 
brances, and  thus  to  protect  them  from  prior 
secret  conveyances  and  liens.  It  is  to  the 
registry,  therefore,  that  purchasers,  or  others 
desirous  of  ascertaining  the  condition  of  the 
property  must  look,  and  if  not  otherwise  in- 
formed, they  can  rely  upon  the  knowledge  there 
obtained.  But  if  they  have  notice  of  the  ex- 
istence of  unregistered  conveyances  and  mort- 
gages, they  cannot,  in  truth,  complain  that  they 
are,  in  any  respect,  prejudiced  by  the  want  of 
registry.  In  equity,  and  in  this  country  gen- 
erally at  law,  they  are  not  permitted  to  defeat, 
under  such  circumstances,  the  rights  of  prior 
grantees  or  incumbrancers,  but  are  required  to 
take  the  title  or  security  in  subordination  to 
their  rights.  The  general  doctrine  is  that 
knowledge  of  an  existing  conveyanov  or  mort- 
gage is,  in  legal  effect,  the  equivalent  to 
notice  by  the  registry.  And  such  is  the  law  of 
Louisiana  as  expounded  by  the  decisions  of  her 
highest  court.  Thus,  in  Robinett  v.  Compton, 
2  La.  Ann.  854,  that  court  said :  "The  doctrine 
is  now  well  settled,  that  the  actual  knowledge 
by  a  purchaser  of  an  existing  mortgage  or 
title  is  equivalent  to  a  notice  resulting  from 
the  registry.  The  formality  of  recording  is  fox 
the  benefit  of  the  public,  and  for  the  purpose  of 
giving  notice  to  individuals.  But  if  a  party 
have  knowledge  of  that  of  which  it  is  the  pur- 
pose of  the  law  to  notify  him  by  causing  an 
act,  instrument  or  lien  to  be  recorded,  the  ef- 
fect is  the  same,  and  he  is  as  much  bound  by 
his  personal  knowledge  as  if  'his  in-  [*30x 
formation  was  derived  from  an  inspection  of 
the  record." 

The  cases  of  Planters'  Bank  of  Georgia  r. 
Allard,  8  Mart.  N.  S.  136;  Bell  v.  Haw,  8  Mart. 
N.  S.  243;  Rachal  v.  Normand,  6  Rob.  La.  88, 
and  Swan  v.  Moore,  14  La.  Ann,  845,  are  to 
the  same  effect. 

In  the  case  at  bar,  Patterson  had  knowledge 
of  the  mortgage  and  vendor's  privilege  of  Hoa. 
They  are  stated  in  the  mortgage  to  himself, 
which  he  placed  on  record.  If,  therefore,  the 
act  of  sale,  stipulating  for  the  special  mortgage 
and  acknowledging  the  vendor's  privilege,  had 
not,  in  fact,  been  recorded,  he  would  have  been 
bound  by  his  knowledge  of  their  existence.  He 
could  not  have  urged  the  want  of  inscription  to 
defeat  Hoa's  priority  and,  for  like  reasons,  he 
cannot  urge  the  want  of  re-inscription. 

Prescription  of  the  mortgage  and  vendor's 
privilege  did  not  follow  from  the  omission  to 
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re-inscribe  the  act  of  sale.  From  its  nature, 
prescription  could  not  have  begun  to  run  until 
the  debt  secured  had  matured. 

But  there  is  a  further  answer  to  the  objec- 
tion founded  on  the  want  of  re-inscription.  By 
the  terms  upon  which  Patterson  purchased  the 
property  at  the  Marshal's  sale,  and  the  stipu- 
lations contained  in  the  Marshal's  deed  ac- 
cepted by  him  and  placed  on  record,  he  assumed 
to  pay  the  amount  due  on  Hoa's  mortgage.  He 
cannot  now  avoid  compliance  with  his  contract, 
in  this  respect,  on  the  ground  that  Hoa's  mort- 
gage had,  in  fact,  at  the  time,  lost  its  priority 
by  not  being  reinscribed  before  the  expiration 
of  ten  years  from  its  first  inscription.  Parker 
V.  Walden,  6  Mart.  N.  S.  713;  and  Noble  v. 
Cooper,  7  Rob.  La.  44, 

Judgment  affirmed. 


J.  R.  YOUNG  et  al.,  Plffs.  in  Err., 

▼. 

WILLIAM  MARTIN. 

(See  S.  C.  8  Wall.  354-358.) 

Exceptions  not  in  transcript,  not  available — 
practice  as  to — abandoned  demurrer. 

Where  there  Is  no  evidence  in  the  transcript  that 
any  exceptions  were  taken  to  the  action  of  the 
court  below,  except  such  as  appear  from  the  min- 
utes of  the  clerk,  this  court  cannot  take  notice 
of  them. 

To  be  of  any  avail,  exceptions  must  be  drawn  up 
so  as  to  present  distinctly  the  ruling  of  the  court, 
and  be  signed  and  sealed  by  the  Judge. 

Unless  so  signed  and  sealed  they  do  not  consti- 
tute any  part  of  the  record  which  can  be  considered 
by  an  appellate  court. 

But  no  Dill  of  exceptions  is  necessary  where  the 
error  alleged  is  apparent  upon  the  record. 

Where  the  plaintiffs,  instead  of  relying  upon  the 
sufficiency  of  an  alleged  demurrer,  filed  a  replica- 
tion to  the  answer,  they  abandoned  their  demurrer 
and  It  ceased  to  be  a  part  of  the  record. 

[No.  182.] 
Argued  Nov.  3,  1869.       Decided  Nov.  15,  1869. 

IN  ERROR  to  the  Supreme  Ck>urt  of  Utah. 
In  this  case  a  writ  of  replevin  was  issued 
in  behalf  of  the  plaintiffs  in  error,  in  the  Dis- 
trict Court  for  the  Third  Judicial  District  of 
the  Territory  of  Utah,  for  the  recovery  of  cer- 
tain goods.  The  copy  of  the  record  ^shows  the 
following  entries,  viz.: 

Plaintiff's  counsel  filed  demurrer  to  the  de- 
fendant's answer,  which  was  argued  by.  Messrs. 
Baskiu  &  Hempstead  for  plaintiffs,  and  Messrs. 
Marsnall  &  Carter  for  defendant. 

Pleadings  submitted  to  the  court  and  held 
under  advisement. 

Court  overruled  demurrer  filed  by  plaintiffs 
to  defendant's  answer,  and  ruled  that  defend- 
ant has  a  lien  on  the  g^oods  of  E.  R.  Young  & 
Sons,  now  in  possession  of  defendant,  for 
freight  both  by  the  McWhurt  train  and  the 
Irwme  train. 

Plaintiffs  ordered  to  reply  as  though  de- 
murrer had  not  been  filed. 

Charles  H.  Hempstead,  Esq.,  counsel  for 
plaintiffs,  excepted  to  the  ruling  of  the  court, 
and  made  a  verbal  motion,  praying  for  judg- 
ment and  damages  on  the  pleadings.  Motion 
argued  by  Messrs.  Baskin  &  Hempstead  for 
plaintiffs,  and  Messrs.  Marshall  &  Carter  for 
defendant. 

Pleadings  submitted  to  the  court  and  held 
under  advisement.  Motion  for  judgment  over- 
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ruled.  Rulings  excepted  to  by  plaintiffs'  coun- 
sel. Judgment  having  been  given  for  the  de- 
fendant upon  the  trial  of  the  case  by  a  jury^ 
the  plaintiffs  took  an  appeal  to  the  court  be- 
low on  the  following  assignment  of  errors,, 
viz.: 

First.  That  the  court  erred  in  overruling  the 
demurrer  filed  by  said  plaintiffs  to  the  said 
defendant's  answer. 

Second.  That  the  court  erred  in  ruling 
thereon  that  the  "defendant  has  a  lien  on 
the  goods  of  E.  R.  Young  &  Sons,  now  in  pos- 
session of  defendant,  for  freight  both  by  the 
McWhurt  train  and  the  Irwine  train." 

Third.  That  the  court  erred  in  ordering 
plaintiffs  to  'reply  as  though  demurrer  had  not 
been  filed;  to  which  several  rulings  and  order 
the  plaintiffs,  by  their  counsel,  then  and  there 
excepted,  as  appears  of  record. 

Fourth.  That  the  court  erred  in  overruling 
the  verbal  motion  of  plaintiffs  for  judgments 
and  damages  in  the  proceedings;  to  which  rul- 
ing plaintiffs  then  and  there  excepted,  as  ap- 
pears from  the  record  hereto. 

The  court  below  entered  a  decree  dismissing 
the  appeal;  whereupon  the  plaintiffs  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  R.  N.  Baskin,  C.  H.  Hempstead,  and 
S.  De  Wolfe,  for  plaintiffs  in  error: 

When  the  error  is  apparent  on  the  face  of 
the  record,  a  bill  of  exceptions  is  unnecessary 
in  a  case  brought  up  on  writ  of  error. 

Rogen  V.  Burlington,  3  Wall.  661,  18  L.  ed. 
82;  Gorman  v.  Lenox,  15  Pet.  115;  Suydam  v. 
Williamson,  20  How.  436,  15  L.  ed.  981 ;  Ben- 
nett V.  Butterworth,  11  How.  669;  Cohens  ▼. 
Va.  6  Wheat.  410;  Stockton  v.  Moore,  4  How. 
155;  Slacum  v.  Pomery,  6  Cranch,  221;  Gar- 
land V.  Davis,  4  How.  131. 

The  demurrer  was  lost  from  the  files  before 
the  transcript  was  made  out,  and  does  not^ 
therefore,  appear  in  form  in  said  record. 

This  court  can  only  jud^e  of  its  nature  from 
the  ruling  of  the  district  court  on  said  de- 
murrer. 

From  this  rulinff  it  is  manifest  that  said  de- 
murrer questioned  the  lien  claimed  on  said 
goods.  Besides,  the  demurrer  must  have  been 
general  or  special;  and  in  either  case  all  the 
substantial  defects  of  the  pleadings  were 
brought  before  the  court.  For  it  is  a  rule  of 
law  that  '^Under  a  special  demurrer  advantage 
may  be  taken  as  well  of  all  substantial  de- 
fects, though  not  assigned  for  cause,  as  of 
those  formal  faults  which  are  so  assigned; 
and  this  for  the  reason  last  before  stated,  vis. : 
that,  as  to  faults  not  so  assigned,  a  special  de- 
murrer operates  precisely  like  a  general  one." 

Gould,  PI.  435,  sec.  20,  and  context;  Steph. 
PI.  142;  1  Chit.  PL  13th  ed.  664;  1  Tidd,  Pr. 
695;    Burnett  v.  Biscoe,  4  Johns.  235. 

Formal  defects,  but  not  defects  of  substance, 
are  cured  bv  the  adverse  party  answering  over. 

Gould,  PI.  442,  sec.  36;  p.  346,  sec.  22;  p. 
463,  sec.  13;  p.  471,  sec.  27;  p.  154,  sec  102; 
Steph.  PI.  146;  1  Chit.  PI.  571;  White  v.  De 
LAvin,  21  Wend.  26,  and  cases  cited;  Bumham 
V.  De  Bevorse,  8  How.  Pr.  159;  Garland  t, 
Davis,  4  How.  131,  and  cases  cited. 

We  now  come  to  the  third  assignment  of 
error.    Said  exception  was  not  waived  by  an* 
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twering  over,  because,  as  has  already  been 
stated,  and  as  appears  from  the  record,  no 
pleadings  were  filed  after  the  motion  for  judg- 
ment on  the  pleadings  was  made.  Neither  was 
said  exception  waived  by  trial  or  verdict  for 
the  defendant,  because  the  defects  in  the  de- 
fense  are  substantial,  and  such  as  a  verdict 
cannot  cure. 

Gould,  PL  150  et  seq.;  Idem  ch.  10,  sees.  7, 
13,  21,  22,  27;   1  Chit.  PI.  674.  . 

Said  motion  was  in  the  nature  of  a  motion 
for  judgment,  non  obstante  veredicto. 

Steph.  PI.  97,  146;  1  Chit  PI.  656;  Gould, 
PI.  482,  sec.  46. 

There  can  be  no  doubt  that  said  motion 
would  have  been  good  if  it  had  been  made  non 
obstante  veredicto,  and  a  fortiori,  it  was  good 
before  verdict. 

Bumham  v.  De  Bevorse,  8  How.  Pr.  159. 

Messrs.  Marshall  &  Carter,  and  Joshua  M. 
Van  Cott,  for  defendant  in  error: 

It  is  a  rule  of  law,  that  a  demurrer  admits 
all  such  nmtters  of  fact  as  are  sufficiently 
pleaded. 

Steph.  PI.  0  Am.  ed.  143;  .1  Chit  662;  Gould 
PI.  ch.  9,  sees.  4,  42-44;  1  Saund.  PI.  &  Ev.  6th 
Am.  ed.  948,  953. 

The  judgment  of  the  court  was,  that  the  de- 
fendant hwi  in  law  a  lien  upon  the  property  in 
question. 

The  plaintiffs  had  their  election,  either  to 
let  the  judgment  of  the  court  become  final  and 
save  their  exception,  or  to  abandon  their  de- 
murrer and  reply  to  defendant's  answer. 

"If  the  defendants  had  intended  to  have  a 
review  of  that  judgment  in  a  writ  of  error, 
they  should  have  refused  to  amend  the  plead- 
ings and  permitted  the  judgment  on  demurrer 
to  sUnd." 

See,  also,  Clearwater  v.  Meredith,  1  Wall. 
26,  17  L.  ed.  604;  Bell  v.  C.  &  M.  R.  R.  4 
WalL  698,  18  L.  ed.  338;  Pierce  v.  Mintum, 
1  Cal.  470. 

On  the  contrary,  the  error  assigned  must 
appear  on  the  record. 

The  exception  noted  to  the  judgment  of  the 
court  upon  the  demurrer  was  waived,  and  the 
demurrer  ceased  to  form  part  of  the  record 
from  the  time  of  the  filing  of  plaintiff's  repli- 
cation. 

2.  There  was  no  exception  noted  as  as- 
signed in  plaintiffs'  third  assignment  of  er- 
rors. 

8.  The  motion  on  the  pleadings  for  judg- 
ment was  in  substance  and  effect  a  demurrer, 
and  was  waived  when  the  parties  went  to  trial 
on  the  merits. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

There  is  no  evidence  contained  in  the  tran- 
script that  any  exceptions  were- taken  to  the 
action  of  the  District  Court  of  the  Territory, 
except  such  as  appears  from  the  minutes  of 
the  clerk.  These  minutes  are  mere  memoran- 
da, statinff,  in  the  briefest  and  most  general 
manner,  the  pro^edings  had  in  court.  They 
do  not  purport  to  give  the  particulars  of  the 
proceedings,  but  only  to  describe  their  charac- 
ter. They  were  made  to  preserve  an  account 
of  the  general  order  of  business  of  the  court, 
and  to  assist  the  clerk  in  the  subsequent  prep- 
aration of  a  formal  record.  In  this  case  th^ 
8  Wall. 


state  that,  on  a  day  mentioned,  the  plaintiff's 
counsel  filed  a  demurrer,  which  was  argued 
and  taken  under  advisement;  that,  on  the 
subsequent  day,  the  demurrer  was  overruled,, 
and  the  plaintiffs  excepted.  And,  also,  that 
afterwards,  on  a  c.ertain  day,  the  plaintiff's 
counsel  made  a  verbal  motion  for  judgment 
and  damages  on  the  pleadings;  that  the  mo- 
tion was  argued,  and,  on  the  following  day, 
overruled,  and  that  the  ruling  was  excepted  to. 

These  entries  do  not  present  the  action  of 
the  court  and  the  exceptions  in  such  form 
that  we  can  take  any  notice  of  *them.  [*357 
It  is  no  part  of  the  duty  of  the  clerk  to  note 
in  his  entries  the  exceptions  taken,  or  to  note 
any  other  proceedings  of  counsel,  except  as 
they  are  preliminary  to,  or  the  basis  of,  the 
orders  or  judgment  of  the  court.  To  bv  of 
any  avail,  exceptions  must  not  only  be  drawn 
up  so  as  to  present  distinctly  the  ruling  of 
the  court  upon  the  points  raised,  but  they 
must  be  signed  and  sealed  by  the  presiding 
judge.  Unless  so  signed  and  sealed,  they  do 
not  constitute  any  part  of  the  record  which 
can  be  considered  by  an  appellate  court. 

Williams  v.  Nonis,  12  Wheat.  119;  Lever- 
inge  V.  Dayton,  4  Wash.  C.  C.  698. 

It  is  true,  as  stated  by  counsel,  that  the  ob- 
ject of  a  bill  of  exceptions  is  to  make  matter 
of  record  what  would  not  otherwise  appear  as- 
such,  and  that  no  bill  is  necessary  where  the 
error  alleged  is  apparent  upon  the  record.  So 
here  had  the  demurrer  been  in  the  transcript, 
and  it  had  appeared  that  the  plaintiffs  had 
relied  upon  its  sufficiency,  and  final  judgment 
thereon  had  passed  against  them,  the  error  of 
the  court,  if  any  existed,  would  have  been  opea 
to  examination,  for  it  would  have  been  dis- 
closed by  the  proceedings.  No  bill  of  excep* 
tions,  then,  could  have  presented  more  clear- 
ly the  ruling  of  the  court. 

Suydam  v.  Williamson,  20  How.  427,  16^ 
L.  ed.  978. 

But  the  demurrer  is  not  in  the  transcript,, 
and  it  is  only  a  matter  of  conjecture  whether 
it  was  a  special  or  general  one;  to  the  form  or 
substance  of  the  answer.  Nor  is  any  order,, 
overruling  the  demurrer,  shown;  a  statement 
of  the  clerk  in  his  entries  that  such  was  the 
fact  is  all  that  appears.  But,  independent  of 
this  consideration,  the  ruling  of  the  court  on 
this  point  would  not  be  noticed,  for  it  appeara 
that  the  plaintiffs,  instead  of  relying  upon 
the  sufficiency  of  the  alleged  demurrer,  filed 
a  replication  to  the  answer.  They  thus  aban- 
doned their  demurrer,  and  it  ceased  to  be  a. 
part  of  the  record. 

Aurora  v.  West,  7  Wall.  92  [ante,  42); 
Clearwater  v.  Meredith,  1  Wall.  42,  17  L.  ed. 
609;  Brown  v.  Saratoga  R.  R.  Co.  18  N.  Y. 
495. 

The  exception  to  the  ruling  in  denying  the 
motion  for  judgment  on  the  pleadings  is  not 
only  subject  to  the  general  objection  already 
stated,  but  to  the  further  objection,  that 
*the  grounds  upon  which  the  motion  [*358 
was  made  or  denied  are  not  given.  The  mo- 
tion was  not  made  at  the  trial  and,  as  coun- 
sel suggests,  it  may  have  been  denied  on  a. 
point  of  practice  without  respect  to  the  mer- 
ito. 

Judgment  affirmed* 
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V. 

MARY  L.  TYLER  et  al. 

(See  S.  C.  8  Wall.  668-672.) 

Decree   modified,   as   to   its   direction   to   the 

court  below. 

On  motloD  to  modify  the  decree,  the  coart  de- 
cide that  the  decree  of  reversal  will  stand  un- 
cbans;ed,  but  the  direction  Is  modifled  so  that  the 
cause  is  remanded  for  further  proceedings,  In  con- 
formity  to  the  opinion  of  the  court. 

[Mr.  Justice  Nelson  did  not  sit  in  this  cause.] 

[No.  107.] 
Argued  Apr.   0,  and   Oct.   2i,   1869.     Decided 

Nov.    16,    1869. 

IN  ERROR  to  the  Supreme   Court  of  Mis- 
souri.    On  motion  to  modify  decree. 

For  the  history  of  this  case  and  a  statement 
of  the  facts,  see  the  preceding  report  of  the 
decision  of  this  court  on  the  merits. 

On  Apr.  5,  1869,  this  court  entered  a  decree 
reversing  the  decree  of  the  Supreme  Court  of 
Missouri,  and  remanded  the  cause  to  said  court 
with  directions  to  enter  a  decree  affirming 
the  decree  of  the  St.  Louis  Court  of  Common 
Pleas  in  favor  of  the  plaintiff  in  error.  On 
the  following  day  counsel  for  the  defendants 
in  error  filed  a  motion  to  modify  the  decree 
of  this  court,  so  as  not  to  require  the  Supreme 
Court  of  Missouri  to  affirm  the  decree  of  the 
St.  Louis  Court  of  Common  Pleas. 

After  the  first  argument  on  the  motion, 
Apr.  9,  1869,  the  court  ordered  the  case  to 
stand  continued  until  the  adjourned  session 
of  the  court,  in  October  following,  for  argu- 
ment on  the  question  ''whether  the  decree 
should  require  the  Supreme  Court  of  Mis- 
souri to  affirm  the  decree  of  the  Court  of 
Common  Pleas  of  St.  Louis." 

A  further  statement  of  the  case,  as  it  now 
stands,  appears  in  the  opinion  of  the  court. 

Messrs.  P.  Phillips,  B.  R.  Curtis,  Britten  A. 
Hill,  and  J.  R.  Shepley,  for  defendants  in  er- 
ror: 

The  defendants  were  entitled,  under  the 
laws  of  their  States,  to  appeal  to  the  Supreme 
Court  on  all  the  points  raised  in  the  court  be- 
low. 

This  is  not  the  mere  naked  right  of  appeal, 
but  the  substantive  right  of  having  the  judg- 
ment of  the  Supreme  Court  upon  all  the 
questions  raised. 

The  Supreme  Court  did  not  decide  the  sec- 
ondary question,  because,  being  for  the  plain- 
tiff on  the  primary  one,  it  was  unnecessary. 

But  if  this  court  affirms  the  judgment  of 
the  Court  of  Common  Pleas,  or,  which  is  the 
same  thing  in  effect,  directs  the  Supreme 
Court  of  the  State  to  do  it,  then  the  defend- 
ants have  never  had  the  benefit  of  their  ap- 
peal to  the  Supreme  Court  on  their  secondary 
questions — thus  finally  settled  by  an  affirm- 
ance of  a  court  which  had  no  jurisdiction  of 
tlipm,  and  which  never  considered  them. 

If  this  court  determines  that  the  judgment 
of  the  Court  of  Common  Pleas  should  have 
been  affirmed  by  the  Supreme  Court  of  the 
State,  then  the  Judiciary  Act  authorizes  this 
court  to  enter  such  judgment  as  that  court 
sliould  have  rendered.  But  we  find  no  au- 
thority in  the  Act  to  issue  a  mandate  to  that 
court  to  enter  such  affirmance. 

^30 


The  point  of  interest  to  these  defendants  is, 
that  the  judgment  of  this  court  should  not 
conclude  them  on  any  other  question  but  the 
precise  one  which  this  court  has  jurisdiction 
to  determine. 

When  this  court,  therefore,  reverses  the 
judgment  of  the  Supreme  Court  of  the  State, 
and  holds  that  the  plaintiff  has  a  valid  title 
under  his  patent  of  1862,  and  that  this  title  is 
superior  to  that  held  by  the  defendants  under 
their  patent  of  1852,  it  has  done  all  that  the 
plaintiff  has  the  right  to  claim,  and  all  that 
the  Constitution  and  laws  permit  it  to  do. 

The  25th  section  concludes  with  a  declara- 
tion that  "No  error  shall  be  assigned  or  re- 
garded than  such  as  immediately  respects  the 
before  mentioned  questions  of  validity,  con- 
struction of  the  said  Constitution,  treaties, 
statutes,  commissions  or  authorities  in  dis- 
pute." 

It  would  seem  to  be  very  obvious  that,  as 
the  particular  question  to  be  decided  is  so 
carefully  defined,  the  court  would  see  to  it 
that  on  the  entry  of  its  judgment,  no  other 
question  should  be  concluded. 

The  order  of  this  court  for  judgment,  set- 
ting up  the  vacated  annulled  decree  of  1864, 
of  an  abolished  inferior  court  of  Missouri  on 
questions  of  local  law,  is  improvidently  made 
without  any  power  in  the  court,  under  any 
Act  of  Congress  or  decision  to  do  so. 

Messrs.  T.  Ewing,  J.  M.  Carlisle,  and  S.  T. 
Glover,  for  plaintiff  in  error: 

As  to  the  power  of  this  court  to  make  the 
decree  complained  of.  The  Act  of  1867,  14 
Stat,  at  L.  386,  387,  directs  that  this  court 
"may  at  their  discretion  proceed  to  a  final  de- 
cision of  the  same  and  award  execution,  or 
remand  the  same  to  an  inferior  court."  The 
24th  section  of  the  Act  of  1789  directs  the  cir- 
cuit court,  on  reversing  a  judgment  in  the 
district  court,  to  render  such  judgment  as 
the  district  court  should  have  rendered.  And 
on  error  to  the  circuit  court,  the  Supreme 
Court  shall  do  the  same,  except  where  the 
reversal  is  in  favor  of  the  plaintiff  in  the 
original  suit,  and  the  damages  to  be  assessed 
are  uncertain.  The  fact  that  the  judgment 
of  reversal  is  in  favor  of  the  plaintiff  in  the 
original  cause,  does  not  change  the  rule,  un- 
less also  "the  damages  assessed  are  uncer- 
tain." There  is  no  modifying  element  of  the 
kind  in  this  cause.  Here  the  damages  are 
already  assessed;  they  are  certain  and  defi- 
nite; not  even  questioned  of  record.  So  that, 
if  this  were  a  writ  of  error  to  a  circuit  court, 
this  court  must  render  such  a  decree  as  the 
circuit  court  ought  to  have  rendered. 

Under  the  Act  of  1867,  vol.  14,  p.  387,  this 
court  may,  at  their  discretion,  "proceed  to  a 
final  decision  and  award  execution,"  or  "re- 
mand the  cause  to  an  inferior  court." 

Under  the  Act  of  1789,  if  that  stood  alone, 
the  court  should  amend  their  order  so  as  to 
affirm  the  decree  of  the  Court  of  Conunon 
Pleas  of  Missouri,  to  which  we  do  not  ob- 
ject; but  under  the  Act  of  1867  this  court 
may,  at  their  discretion,  affirm  the  decree  of 
the  Court  of  Common  Pleas  or  order  the  Su- 
preme Court  of  Missouri  to  affirm  it.  The  or- 
der as  it  stands  is  ri^ht,  under  the  Act  of  1867. 
While  we  maintain  that  the  judgment  is 
right,   under  the  Act  of   1867,   we  adopt    the 
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reasoniBg  of  the  learned  counsel  as  to  the 
powen  of  this  court  under  the  Act  of  1789. 

"As  this  case  was  never  remanded  hefore, 
and  the  reversal  is  in  favor  of  the  plaintiff  in 
the  original  suit,  the  statute,  as  we  have 
seen,  requires  that  the  case  should  be  re- 
manded for  final  hearing." 

Here  the  conclusion  forgets  just  one  half  of 
the  premises.  This  court  is  required,  by  the 
Act  of  1789,  to  enter  such  judgment  as  the 
court  below  ougnt  to  have  entered,  unless  "the 
reversal  was  in  favor  of  the  plaintiff  in  the 
original  suit,  and  the  damages  to  be  assessed 
or  matter  to  be  decreed  are  uncertain." 

The  Ofid,  with  the  half  of  the  sentence  which 
follows  it,  patent  as  they  are,  seem  to  have 
escaped  the  notice  of  defendant's  counsel.  The 
order  complained  of  is,  therefore,  within  the 
Jurisdiction  of  this  court.  It  is  also  within 
Its  practice. 

Martin  v.  Hunter,  1  Wheat.  304;  Gierke  r. 
Hardwood,  3  Dall.  342;  Skillem's  Ex'rs  t. 
May's  Ex'rs,  6  Cranch,  267;  Ex  parte  Story, 
12  Pet.  339;  West  v.  Brashear,  14  Pet.  51; 
U.  8.  T.  Marvin,  3  How.  618;  Walden  v.  Bod- 
ley's  Heirs,  9  How.  34. 

Bfr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Explanations  as  to  the  nature  of  the  con- 
670*]  troversy  involved  in  'the  suit,  or  the 
proceedings  in  the  courts  of  the  State  before 
the  cause  was  removed  into  this  court  for  re- 
vision, are  unnecessary,  as  they  are  given  with 
tnfficient  fullness  in  the  opinion  of  the  court 
delivered  on  the  5th  of  April  last,  on  the 
same  day  and  immediately  before  the  decree 
was  entered  reversing  the  judgment  of  the 
Supreme  Court  of  the  State  $  and  all  those 
matters  are  well  known  to  the  parties  be- 
fore the  court. 

Pursuant  to  the  order  given  at  that  time, 
the  decree  entered  was,  nthat  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Supreme  Court,  with 
directions  to  enter  a  decree  affirming  the  de- 
cree of  the  St.  Louis  Court  of  Common  Pleas." 
Dissatisfied  with  the  directions  given  in  the 
decree,  the  respondents  moved  the  court  that 
the  decree  in  that  respect  might  be  modified, 
and  the  court,  on  the  15th  of  the  same  month, 
paMed  an  order  that  the  motion  should  be 
continued  to  this  session,  for  oral  argument 
on  the  question  whether  the  decree  should  re- 
quire the  Supreme  Court  of  the  State  to 
affirm  the  decree  of  the  Court  of  Conunon 
Pleas,  as  therein  directed.  Leave  for  any 
further  argument  upon  the  merits  was  not 
granted  in  that  order,  nor  has  the  court  re- 
considered the  questions  previously  examined 
and  decided  when  ttie  opinion  was  delivered. 
The  court  at  that  time  decided  the  following 
propositions: 

1.  That  the  documentary  evidences  of  title 
exhibited  in  this  case,  as  derived  under  Span- 
ish rule,  did  not  invest  Joseph  Braseau,  the 
donee  of  the  tract  of  four  by  twenty  arpents, 
with  a  complete  title  to  the  tract. 

2.  That  the  legal  title  to  the  same,  under 
the  Treaty,  vested  in  the  United  States,  as 
the  successor  of  the  former  sovereign. 
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3.  That  the  donees  of  incomplete  titles  in 
the  Territory  ceded  by  the  Treaty,  could  not 
convert  an  incomplete  title,  derived  from  the 
former  government,  into  a  complete  title*  un- 
der the  United  States  in  any  other  mode  than 
that  prescribed  by  an  Act  of  Congress. 

4.  That  the  incomplete  title  to  the  whole 
tract  of  four  by  twenty  arpents  was  granted 
by  Governor  Zenon  Trudeau  to  Joseph  Bra- 
zeau,  as  described  in  the  concession  evidencing 
the  grant. 

5.  That  the  deed  from  the  donee  of  the  tract 
to  Louis  Labeaume  did  not  convey  the'  four 
by  four  arpents  now  in  controversy  'but  [•671 
that  the  title  to  the  same,  as  acquired  under 
the  concession,  still  remained  in  the.  donee 
of  the  tract,  by  virtue  of  the  reservation  con- 
tained in  the  deed. 

6.  That  the  survey  made  by  the  Spanish 
surveyor  did  not  have  the  effect  to  impair  the 
incomplete  title  of  the  donee,  nor  to  convev, 
assign  or  transfer  any  interest  whatever  m 
the  tract  of  four  by  four  arpents  to  the  grantee 
in  that  deed. 

7.  That  the  tract  of  four  by  four  arpents  was 
confirmed  to  the  donee  by  the  decree  of  the 
commissioners  of  September  10,  1810,  and  that 
the  sam^  was  never  confirmed  to  Louis  La- 
beaume. 

8.  That  the  survey  of  Joseph  C.  Brown,  in 
which  he  certified  that  he  had  surveyed  for 
the  applicant  *'two  tracts  in  one,"  was  in  that 
particular  erroneous,  and  that  the  survey 
so  made  did  not  have  the  effect  to  impair  in 
any  way  the  incomplete  title  held  by  the  donee 
of  the  tract. 

.9.  That  Louis  Labeaume  did  not  acquire 
the  legal  title  to  the  tract  of  four  by  four 
arpents  under  the  patent  granted  to  him,  as 
the  saving  clause  m  the  same  reserved  any 
valid  adverse  right  which  may  exist  to  any 
part  of  the  tract. 

10.  That  the  patent  granted  to  Joseph  Bra- 
zeau  at  the  same  time  never  became  opera- 
tive, as  he  refused  to  accept  the  same,  and 
promptly  returned  it  to  the  Land  Department. 

11.  That  the  subsequent  action  of  the  Secre- 
tarr  of  the  Interior  in  canceling  the  same, 
and  in  ordering*  a  new  survey,  was  authorized 
by  law. 

12.  That  Joseph  Brazeau,  by  virtue  of  that 
survey  and  the  patent  granted  to  him,  June 
10,  1862,  acquired  the  legal  title  to  the  tract 
of  four  by  four  arpents,  notwithstanding  the 
saving  clause  in  the  patent,  as  he  was  the 
rightful  owner  of  the  incomplete  title  to  the 
same  as  acquired  by  the  concession  granted 
under  Spanish  rule. 

13.  That  the  tract  as  granted  by  the  Gor- 
emor  was  bounded  on  the  north  by  Rocky 
Branch,  and  on  the  south  by  the  concession  to 
one  Esther,  a  free  mulatto  woman,  and  the 
reservation  in  the  deed  was  of  a  tract  of  four 
arpents  of  land,  to  be  taken  at  the  foot  of  the 
hillock  in  the  southern  part  of  the  land. 

14.  That  the  land  reserved  is  bounded  on 
the  south  by  the  ooncession  to  the  mulatto  wo- 
man, and  north  by  the  south  line  of  the  "six- 
teen arpents  in  depth"  conveyed  by  the  deed, 
and  lies  north  of  the  ditch. 

*15.  That  the  legal  title  to  the  tract  of  [*67s 

four  by  four  arpents  remained  in  the  United 

States  until  June  10,  1862^  when  the  patent 
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was  granted  to  the  donee  of  the  incomplete 
title  under  the  former  sovereign. 

16.  That  the  title  of  the  donee  before  he  ob- 
tained his  patent  was  incomplete  and  attached 
to  no  land,  and  could  not  be  converted  into  a 
complete  title  except  by  legal  survey  and  by 
a  patent,  as  required  by  law — because  it  stood 
as  it  existed  in  1810,  when  the  Board  of  Ck)m- 
missioners  confirmed  it  as  valid. 

17.  That  the  title  of  the  donee,, as  perfected 
by  the  last  survey  and  patent,  is  wholly  un- 
afTected  by  the  judgment  of  this  court  in  the 
case  of  Magwire  v.  Tyler,  1  Black,  195,  17  L. 
ed.  137,  as  this  court  in  that  case  had  no  ju- 
risdiction of  the  merits  and  did  not  decide 
any  question,  except  that  the  action  of  the 
Secretary  of  the  Interior,  in  setttng  aside  the 
survey  therein  described,  was  a  rightful  exer- 
cise of  authority. 

Based  upon  these  conclusions  of  law,  the 
court  gave  the  directions  recited  in  the  or- 
der passed  at  the  regular  session  of  this 
term,  for  an  oral  argument  on  the  motion  now 
pending  before  the  court.  In  conformity  to 
that  order,  the  question  involved  in  the  mo- 
tion, and  therein  recited,  has  been  argued  by 
counsel,  and  the  court  has  reconsidered  that 
part  of  the  decree,  and  has  come  to  the  con- 
clusion that  a  different  direction  would  be 
more  in  accordance  with  the  usual  practice 
of  the  court  in  such  cases  than  the  one  con- 
tained in  the  decree. 

Governed  by  that  consideration,  the  court 
will  modify  the  particular  direction  specified 
in  the  order  for  an  oral  argument;  but  the 
court  adheres  to  the  several  propositions  of 
law  here  recited,  and  refers  to  the  opinion  of 
the  court  delivered  at  the  time  the  decree  was 
entered  for  further  explanations,  as  to  the 
grounds  upon  which  these  conclusions  rest. 

The  decree  of  reversal  will  stand  unchanged; 
but  the  directions,  as  modified,  will>  be,  that 
the  cause  be  remanded  for  further  proceed- 
inga«  in  conformity  to  the  opinion  of  the  court. 

I)i88enting,  Mr.  Justice  Grier. 

AVENDANO  BROTHERS,  Plffs.  in  Err., 

V. 

EDWARD  J.  GAY. 

(See  S.  C.  8  Wall.  376,  377.) 

Ruling  made   at   party's   request,  no   error — 
statement  of  facts,  when  nullity. 

Plaintiff  cannot  complain  of  an  error  In  a  ruling 
which  was  made  at  bis  request,  and  to  the  prej- 
odlce  of  defendant. 

A  statement  of  the  facts  flled  several  days  after 
the  Issue  and  service  of  the  writ  of  error,  Is  a  nul- 
lity. 

[No.  ir6.] 

Submitted   Oct   27,    1869.     Decided   Nov.    15, 

1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  petition  in  this  case  was  filed  in  the 
court  below,  by  the  plaintiffs  in  error,  to  re- 
cover damages  for  an  alleged  wrongful  seizure 
of  a  certain  quantity  of  su^r  cane.  On  the 
trial  of  the  cause,  the  plaintiffs  offered  cer- 
tain evidence  to  which  the  evidence  defend- 
ants objected;  but  the  court  overruled  the  ob- 
jection and  admitted  the  evidence,  to  which 
ruling  of  the  court  the  defendants  took  an  ex- 
ception. The  court  having  subsequently  en- 
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tered  a  decree  dismissing  the  suit,  the  plain- 
tiff sued  out  this  writ  of  error,  July  9,  1867. 
He  filed  a  statement  of  facts  under  the  hand 
of  the  judge  of  the  court  below,  July  16,  1867. 
Mr.  Thomas  J.  Durant,  for  plaintiffs  in  er- 
ror. 

Mr.  Louis  Janin,  R.  T.  Merrick,  and  Jas. 
Hughes,  for  defendant  in  error: 

The  writ  of  error  was  allowed  July  9.  The 
citation  in  error  was  issued  July  10  and  served 
on  the  following  day,  and  the  statement  of 
facts  was  filed  July  16.  The  following  ex- 
tract from  the  decision  of  this  court  in  Gene- 
res  v.  Bonnemer  (ante,  227),  delivered  last 
term,  applies  equally  well  to  this  case. 

"To  permit  the  judge  to  make  a  statement 
of  facts  on  which  the  case  shall  be  heard  here, 
after  the  case  is  removed  td  this  court  by  the 
service  of  the  writ  of  error,  or  even  after  it  is 
issued,  would  place  the  rights  of  parties  who 
have  judgments  of  record  entirely  in  the  pow- 
er of  the  judge,  without  hearing  and  without 
remedy.  This  statement  of  facts,  flled  with- 
out consent  of  the  parties,  must  be  treated  a» 
a  nullity;  and  as  there  is  nothing  on  which 
error  of  the  court  below  can  be  predicated,  the 
judgment  mus.t  be  afiBrmed." 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  plaintiff  below, 
where  judgment  was  rendered  against  his 
claim. 

In  order  to  show  error  in  the  proceedings  in 
the  circuit  court  his  counsel  here  refers  to  a 
bill  of  exceptions  taken  by  the  defendant  to 
the  ruling  of  the  court  admitting  evidence, 
offered  *by  plaintiff  against  defendant's  ob- 
jection. If  there  was  error  in  the  ruling,  it 
was  at  plaintiff's  request,  and  to  the  preju- 
dice of  defendant  and  can  form  no  ground  of 
reversing  the  judgment,  which,  notwithstand- 
ing this  testimony,  was  for  the  defendant. 

Counsel  also  attempts  to  impugn  the  judg- 
ment, as  not  being  supported  by  the  facts  of 
the  case,  and  relies  on  what  purports  to  be  a 
statement  of  the  facts  found  by  the  court. 
But  the  statement  is  filed  in  the  court  several 
days  after  the  issue  and  service  of  the  writ  of 
error  in  this  case,  and  is,  therefore,  a  nullity, 
as  we  decided  in  the  case  of  Generes  v.  Bonne- 
mer [ante,  227]. 

Judgment  below  affirmed. 


THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY  OF  THE  CHICOPEE  BANK,  Plff.  in 
Err., 

▼. 
THE     SEVENTH     NATIONAL     BANK     OP 

PHILADELPHIA. 

(See    S.  C.    "Chicopee  Bank  v.    Philadelphia 
Bank,"  8  Wall.  641-660.) 

Bill  lost  by  negligence  of  bank— effect  on 
drawer  and  indorser — ^action  against  bank — 
insufficient  notice — burden  of  proof. 

Where  a  bill  of  exchange  Is  lost  smong  s  pile  of 
loose  pjipers.  In  the  bank  at  which  It  was  payable^ 
it  Is  not  i>resent  In  the  bank,  so  as  to  constitute  a 
pre8entDj<?ot  or  demand  against  the  acceptors. 

As  a  coosequence,  the  bolder  loses  his  remedly 
against  the  drawer  and  Indorser.  which  entitles 
him  to  an  action  against  the  bank  throagh  whose 
oegllgence   the   bill   was   lost.  _    ^ 
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A  teleffram  from  the  bank  that  the  bill  had  Dot 
yet  been  recelTed.  is  no  notice  of  non-payment. 

The  loss  of  the  bill  by  tue  banlc  carries  with  it 
the  presumption  of  negligence  and  want  of  care, 
and  the  burden  of  proof  to  rebut  snch  presumption 
is  on  the  bank. 

[No.  208.] 

Argued  Nov.  10,  1869.    Decided  Nov.  29,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the 
amount  of  a  bill  of  exchange  for  $10,000,  sent 
to  the  defendant  by  mail  for  collection  and  by 
th(;  defendant  lost,  whereby  the  plaintiff  was 
prevented  from  effectually,  charging  prior  par- 
ties. The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of ^  the  plaintiff.  Whereupon  the 
defendant  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court.  An  important  por- 
tion of  the  charge  of  the  court  below,  ap- 
pears in  the  abstract  of  the  argument  for  the 
defendant  in  error. 

Mr.  R.  H.  Dana,  Jr.,  for  plaintiff  in  error: 

The  case  of  the  Philadelphia  Bank  rests 
solely  on  the  allegation  that,  by  the  fault  of 
the  Chioopee  Bank,  it  lost  the  power  to  hold 
the  prior  parties. 

There  was  no  question  at  the  trial,  and  the 
court  ruled  that  in  a  case  of  principal  and 
agent  like  this,  the  prior  parties  can  be  held 
by  a  notice  from  the  principal,  as  well  as 
from  the  agent.  The  case  was  placed  upon 
the  ground  that  the  prior  parties  could  not 
be  held  by  any  notice,  from  whoever  received, 
or  whenever  or  however.  All  question  of  no- 
tice, therefore,  may  be  thrown  out  of  the 
ease. 

The  question  is  simply  this:  were  the  prior 
parties  absolutely  discharged  by  what  was 
done  or  cnnitted  at  the  Chicopee  Bank  on  the 
18th  T 

As  to  what  was  done  or  not  done  there,  the 
record  finds  only  these  facts.  The  bill  was  de- 
livered at  the  Bank  by  the  mail  before  the 
18th,  and  placed  on  the  cashier's  desk.  No 
call  nor  provision  was  made  for  it  by  the  ac- 
ceptor. When  the  cashier  was  asked  on  the 
20th  by  the  Philadelphia  Bank,  he  did  not 
blow  that  the  bill  had  been  in  his  Bank  on 
the  18th.'  These  are  all  the  facts  bearing  on 
the  discharge  of  the  prior  parties. 

Nothing  done  or  omitted  at  the  Chicopee 
Bank  caused  nor  contributed  to  the  default  of 
the  acceptor. 

It  cannot  be  assumed  that  if  the  acceptor 
had  called  for  the  bill  on  the  18th  or  had  made 

{rovision  for  it,  it  would  not  have  been  found, 
t  may  be  assumed  that  the  call  or  provision 
would  have  stimulated  the  cashier  to  a  search, 
and  led  to  a  telegraphic  communication  between 
the  Bank  and  its  principal.  These  might  have 
resulted,  if  not  in  the  finding  of  the  bill,  at 
least  in  the  presentment  of  a  substantial  copy 
with  security. 

The  ruling  of  the  court  can  be  sustained 
only  on  this  proposition. 

Where  the  acceptor  has  neither  provided  nor 
called  for  the  bill  at  the  Bank  at  which  he 
agreed  to  pay  it,  the  prior  parties,  although 
duly  notified,  may  escape  pajrment  on  the 
ground  that,  although  the  bill  was  duly  sent 
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to  the  Bank  by  the  owner  and  was  there  on 
the  day  of  payment,  the  Bank  did  not  know  it 
was  there — nothing  having  occurred  to  call 
its  attention  to  the  subject,  and  it  being  en- 
tirely uncertain  whether  the  Bank  would  or 
would  not  have  ascertained  it,  had  the  accept- 
or not  been  in  default;  or  whether  it  might  or 
might  not  have  made  a  presentment  by  copy 
and  with  security. 

We  respectfully  suggest  that  the  instrue- 
tions  were  erroneous  in  assiuning,  absolutely, 
that  if  the  acceptor  had  called  for  the  bill,  the 
Bank  was  and  must  have  been  without  means 
of  meeting  his  demand. 

We  do  not  find  any  case  or  opinion  of  the 
commentators,  to  meet  such  a  state  of  facts  as 
this.  The  cases  cited  on  the  other  side  will 
be  found  to  be  those  of  an  individual  owner 
and  legal  holder  who  has  attempted  a  person- 
al presentment,  or  otherwise  neglected  to 
place  the  bill  at  the  Bank  for  payment;  or, 
they  are  the  statement  of  what  the  holder 
must  be  prepared  for  in  case  the  acceptor 
should  call.  We  respectfully  submit  the  two 
following  propositions: 

1.  The  prior  parties  on  a  bill  accepted,  pay- 
able at  a  particular  bank  if  their  acceptor  is 
in  default  and  they  are  duly  notified,  cannot 
defend  themselves  against  the  owner  of  the 
bill,  unless  it  appears  that  some  act  or  omis- 
sion of  the  owner  or  his  agent  in  some  way 
caused  or  contributed  to  that  default. 

If  the  above  is  not  maintained,  then. 

2.  On  a  bill  of  exchange  accepted,  payable 
at  a  particular  bank,  where  the  bill  has  duly 
been  sent  to  the  bank,  and  is  in  the  bank 
through  the  day  of  payment,  and  the  acceptor 
makes  no  provision  or  call,  and  the  prior  par- 
ties are  duly  notified  by  the  owner  of  the  bill, 
they  cannot  defend  on  the  mere  groimd  that 
it  appeared  afterwards  that  the  oflicers  of 
the  bank  did  not  in  fact  know  it  was  there  on 
the  day  of  payment. 

If  the  authorities  have  not  actually  decided, 
they  establish  doctrines  that  lead  to  the  de- 
cision that,  as  between  the  prior  parties  on 
a  bill  accepted,  payable  at  a  particular  bank, 
and  the  holder,  the  prior  parties  are  held  if 
the  acceptor  does  nothing  towards  payment, 
unless  some  neglect  of  the  holder  causes  or 
contributes  to  his  default,  or  puts  them  to 
material  disadvantage. 

U.  S.  Bk.  V.  Smith,  11  Wheat.  171;  Folger 
V.  Chase,  18  Pick.  63;  Lockwood  v.  Crawford, 
18  Conn.  361;  State  Bk.  v.  Napier,  6  Humph. 
270;  Smith  v.  Rockwell,  2  Hill.  482;  Windham 
Bk.  v.  Norton,  22  Conn.  214;  1  Pars.  N.  & 
Bills,  368,  n.  W. 

It  does  not  appear  from  the  record,  whether 
the  jury  found  the  usage  upon  which  His 
Honor  instructed  them,  and  under  the  rul- 
ings they  may  well  have  found  their  verdict 
without  considering  the  usage,  for  their  ver- 
dict was  required  for  the  plaintiff  below  if 
the  note  was  lost  (or  not  known  to  be  there) 
by  negligence  of  the  cashier. 

Tlie  plaintiff  below  could  not  have  recovered 
unless  the  jury  were  satisfied  of  the  negligence 
of  the  defendant.  The  facts  show  that  the 
point  was  one  fit  for  a  jury  to  pass  upon;  and 
if  there  was  any  burden  of  proof  resting  on 
the  plaintiff,  it  was  the  defendant's  right  that 
the  jury  should  be  so  informed, 
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Fullerton  v.  Bk.  of  U.  S.  1  Pet.  604;  Merch. 
Bk.  V.  Elderkin,  25  N.  Y.  .178;  Whitwell  v. 
Johnson,  17  Mass.  449;  Bk.  of  U.  8.  v.  Car- 
neal,  2  Pet.  543. 

Mr.  George  Putnam,  Jr.,  for  defendant  in 
error: 

1.  It  seems  to  be  conceded  by  the  defendant, 
that  if  its  negligence  in  the  performance  of 
its  duty  as  a  collecting  Bank,  did  in  fact 
cause  the  discharge  of  the  drawer  and  in- 
dorser,  it  is  liable  in  damages  to  the  amount 
of  the  loss  sustained  by  the  plaintiff  in  con- 
sequence of  such  discharge.  Such  at  all  events 
is  the  law. 

Bowling  y.  Harrison,  6  How.  248;  Smedes 
T.  Utica  Bk.  20  Johns.  372;  Bk.  of  Wash.  v. 
Triplet,  1  Pet.  25;  Fabens  v.  Merch.  Bk.  23 
Pick.  332;  Mech.  Bk.  t.  Merch.  Bk.  6  Met.  20. 

2.  The  court  ruled  that  although  the  bill  be- 
ing payable  at  the  defendant  &nk  need  not 
be  presented  to  the  acceptor  elsewhere,  yet  it 
must  be  in  the  Bank  ready  for  delivery  on 
funds  being  provided  for  its  payment.  As  it 
was  not  contended  that  the  presence  of  the 
bill  in  the  cashier's  waste  paper  drawer,  un- 
known to  anybody,  was  a  presence  ready  for 
delivery  on  pa3rment,  this  ruling  was,  in  effect, 
a  ruling  that  the  bill  was  not  dishonored. 

The  court  also  ruled  that,  although  the  bill 
in  question  was  not  a  foreign  bill  and  although 
inland  bills  need  not  ordinarily  be  protested; 
yet,  if  the  jury  found  that  it  was  the  general 
usage  of  banks  to  protest  inland  bills  when  re- 
ceived for  collection,  then  it  was  the  defend- 
ant's duty  to  have  protested  this  bill  for  non- 
payment. 

No  ruling  was  made  upon  the  effect  of  the 
telegram  ''not  yet  received,"  as  a  notice  of 
dishonor. 

The  only  other  matters  in  the  charge  mate- 
rial to  be  considered  are  the  rulings  as  to  the 
degree  of  care  required  of  the  defendant,  and 
the  recusal  to  instruct  the  jury  as  to  the  bur- 
den o(  proof. 

3.  The  ruling,  in  relation  to  the  effect  of  a 
usage  to  protect  bills  for  collection  by  one 
bank  to  another,  was  correct.  It  was  the  duty 
of  the  defendant  Bank  to  do  what  is  usually 
done  by  «;Ollecting  banks  with  negotiable  paper 
sent  to  them  for  collection. 

Dickinson  v.  Gay,  7  Allen,  35;  Bk.  of  Wash. 
T.  Triplet,  1  Pet.  25;  Renner  v.  Bk.  of  Col.  9 
Wheat.  582. 

4.  If  the  ruling  as  to  what  constitutes  dis- 
honor was  right,  the  verdict  must  stand,  what- 
ever may  have  been  the  true  rule  as  to  the 
effect  or  validity  of  the  usage  proved. 

The  rulinff  on  this  point,  was  as  follows: 
''Where  a  bill  is  payable  at  a  bank,  it  is  not 
necessary  to  present  it  to  the  acceptor  and  de- 
mand payment  at  any  other  place.  Where  the 
bank  is  itself  the  holder  of  the  bill  so  payable, 
no  formal  presentment  and  demand  are  neces- 
sary; but  the  bill  must  be  there,  as  in  that 
case  it  is  the  fact  that  the  bill  is  there  in  the 
bank,  which  constitutes  the  presentment,  and 
if  the  acceptor  has  no  fundp  there,  the  rule 
is,  that  the  want  of  funds  and  provision  for 
payment  is  a  refusal  of  payment.  Unless  the 
bill  is  in  the  bank  at  the  maturity  of  the  bill 
payable  at  the  bank,  there  is  no  presentment 
of  the  bill.  ...  If  the  bill  was  not  in  the 
Bank  on  the  day  of  the  maturity  of  the  bill, 
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so  that  the  Bank  could  not  deliver  the  same 
if  payment  had  been  duly  tendered,  then  due 
presentment  was  not  made  and  the  bill  waa 
not  dishonored." 

These  instructions  are  precisely  in  accord* 
ance  with  the  authorities. 

1  Pars.  Bills  &  N.  437 ;  Fullerton  v.  Bk.  of 
U.  S.  1  Pet.  604;  Bk.  of  U.  S.  Cameal,  2 
Pet.  643. 

5.  Even  if  a  demand  on  the  acceptor  and  a 
refusal  of  payment  by  him,  sufficient  to  dis- 
honor the  note,  were  shown,  no  notice  of  dis- 
honor was  given  to  the  plaintiff  to  enable  it  to 
hold  the  drawer  and  indorser. 

Even  if  the  position  of  the  defendant  was 
sound,  that  the  absence  of  funds  provided  by 
the  acceptor  for  the  pajrment  of  the  bill  did, 
in  fact,  dishonor  the  bill  without  its  presence 
in  the  Bank,  the  words  "not  y^t  received"  do 
not  inform  the  plaintiff  of  the  absence  of 
such   funds. 

The  absence  of  funds  is  the  only  evidence  of 
dishonor  relied  on  by  the  defendant,  and  the 
only  notice  relied  upon  neither  states  nor  by 
any  reasonable  intendment  Implies  such  ab- 
sence of  funds. 

Gilbert  v.  Dennis,  3  Met.  506;  Lewis  v. 
Gompertz,  6  Mees.  &  W.  399;  Pars.  Bills  & 
N.  469,  and  note;  Ransom  v.  Mack,  ^  Hill, 
•587;  Bank  of  U.  S.  v.  Cameal,  2  Pet.  543. 

6.  The  refusal  of  the  court  to  rule  upon  the 
burden  as  to  the  plaintiff's  negligence,  is  not 
a  subject  of  exception.  It  was  a  matter  whol- 
ly within  the  discretion  of  the  court. 

To  have  instructed  the  jury  as  requested  by 
the  plaintiff  that,  upon  all  the  evidence  in  the 
case  the  burden  was  upon  the  plaintiff  in  re- 
spect to  the  negligence  of  the  defendant,  could 
have  had  no  effect  unless  to  mislead  them. 

There  was  no  conflicting  evidence  as  to  a 
disputed  fact,  which  might  leave  a  doubt  in 
the  minds  of  the  jury,  to  be  solved  by  deter- 
mining upon  whom  was  the  burden  of  proof. 
It  was  admitted  that  the  letter  slipped  through 
a  crack  in  the  cashier's  desk;  and  the  question 
for  the  jury  was,  whether  the  loss  of  the  let- 
ter in  that  manner  amounted  to  negligence. 
Upon  a  question  of  this  character  the  burdea 
of  proof  has  no  bearing.  The  ruling  was,  if 
anything,  too  favorable  to  the  defendant. 

Stokes  V.  Saltonstall,  13  Pet.  181: 

7.  The  instructions  as  to  the  degree  of  care 
which  the  defendant  was  bound  to  exercise, 
and  the  want  of  which  would  constitute  negli- 
gence, were  exactly  in  accordance  with  the  au- 
thorities. 

The  New  World  v.  King,  16  How.  469; 
Stokes  V.  Saltanstall,  13  Pet.  181;  Wilson  v. 
Brett,  11  Mees.  &  W.  113;  Beal  v.  So.  Devon 
R.  Co.  3  Hurl.  &  C.  337 ;  Grill  v.  Iron  Screw  Co. 
L.  R.  1  C.  P.  600 ;  Readhead  v.  Midlands  R,  Co. 
L.  R.  4  Q.  B.  379;  Bk.  of  Wash.  v.  Triplet,  1 
Pet.  31. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts. 

An  action  was  brought  by  the  National  Bank, 
the  plaintiff,  against  the  Chicopee  Bank  in  the 
Court  below,  to  recover  the  amount  of  a  bill 
of  exchange   for  $10,000  sent  by  the  former 
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to  the  latter  for  collection,  by  mail ;  the  accept- 
on  residing  and  doing  business  in  Springfield, 
Massachusetts,  where  the  Bank  was  located. 
Thn  bill  UU  dun  on  the  18th  February,  1865, 
Hml  \v;i««  ;)ayal)b  at  the  C'hicopoe  Bank.  The 
letter  inclosing  it  was  rcccivrd  in  due  course 
by  the  mail  some  days  before  it  fell  due.  It 
appeared,  however,  that  when  received  at  the 
Bank  with  other  letters  that  came  with  the 
Mime  mail  they  were  placed  upon  the  desk  of 
the  cashier  and  by  accident,  it  is  supposed,  fell 
through  a  crevice  in  the  lid  into  a  drawer 
among  waste  paper  and  was  not  discovered 
until  the  18th  April,  nearly  two  months  after 
it.  )iad  been  received,  and  of  course  had  sot 
b«'pn  opened  until  then,  this  being  the  first  in- 
fttrni.ilion  that  the  ofHcors  had  that  the  bill 
was  in  I  ho  T»aiik.  Ou  the  20th  February  (Mon- 
davi, the  .mcond  day  aftrr  the  bill  fell  due, 
thf  ]»!aintifr  telegraphed  to  the  cashier  of  the 
Chieopee  Bank  inquiring  whether  he  had  re- 
ceived the  acceptance  for  $10,000  forwarded  on 
the  13th  by  mail,  and  was  answered  that  it  had 
not  been  received. 

The  bill  had  been  discounted  at  the  plain- 
tiff's Bank  by  Rhodes,  the  payee  and  indorser, 
to  whom  information  was  given  of  the  sup- 
posed miscarriage  of  the  paper  by  mail  on  the 
same  day  received.  The  acceptors  had  no  funds 
in  the  Chicopee  Bank  where  the  bill  was  paya- 
ble when  it  fell  due,  and  are  insolvent. 

The  case  was  put  to  the  jurj',  whether  or  not 
the  loss  of  the  bill,  and  consequent  inability  of 
the  collection  Bank  to  take  the  proper  steps 
against  the  acceptors  to  charge  the  prior  par- 
ties, was  attributable  to  negligence,  and  want 
of  rare  on  the  part  of  the  Chicopee  Bank,  and 
that,  if  it  va^.  tlje  Bank  was  responsible.  The 
jury  found  for  ihe  plainti/Ts. 

In  cases  where  the  drawee  accepts  the  bill, 
generally,  in  order  to  charge  the  drawer  or  in- 
dorser, the  holder  must  present  the  paper, 
when  due,  at  his  place  of  business,  if  he  has 
one,  if  not,  at  his  dwelling  or  residence  and 
demand  payment;  and,  if  the  money  is  not 
paid,  give  due  notice  to  the  prior  parties.  If 
he  accepts  the  bill,  payable  at  a  particular 
place,  it  must  be  presented  at  that  place,  and 
pa>'ment  demande<l.  In  these  instances,  as  a 
general  rule,  the  bill  must  be  present  when 
the  demand  is  made,  as  in  case  of  payment  the 
acceptor  is  entitled  to  it  as  his  voucher.  When 
the  l>ill  is  made  payable  at  a  bank,  it  has  been 
hold  that  tiM*  prciTencc  of  the  bill  in  the  bank  at 
maturity,  with  the  fact  that  the  acceptor  had 
no  funds  there,  or.  if  he  had,  were  not  to  be 
applied  to  pajnnent  of  the  paper,  constitute  a 
Mifticient.  presentment  and  demand:  and.  if  the 
bill  is  the  property  of  the  bank,  the  presence  of 
the  paper  there  need  not  be  proved,  as  the  pre- 
sumption of  law  is,  that  the  paper  was  in  the 
Hank,  and  the  burden  rests  upon  the  defendant 
to  show  that  the  acceptor  called  to  pay  it. 
Chittv.  Bills,  p.  365a,  353,  Spring  ed.  1842;  I 
Parsons,  Notes  and  Bills,  pp.  363,  421,  437; 
Bvlea,  Bills,  p.  251,  and  note:  Fullerton  v.  Bank 
of  United  States,  1  Pet.  604;  Bank  of  United 
SUtes  v.  Carneal.  2  Pet.  543;  Seneca  Co.  Bank 
▼.  Xeass,  5  Denio,  329;  Bank  v.  Napier,  6 
Humph.  270:  Folger  v.  Chase,  18  Pick.  63. 
^49*1  *In  the  present  case,  it  is  argued  that 
the  bill  was  in  the  Chicopee  Bank  at  the  time 
of  \ff^  maturitv,  and,  as  the  acceptors  had  no 
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funds  there,  a  sufficient  presentment  and  de- 
mand were  made,  according  to  the  law  mer- 
chant. It  is  true  the  bill  was  there  physically, 
but,  within  the  sense  of  this  law.  it  was 
no  more  present  at  the  Bank  than  if  it  had 
been  lost  m  the  street  by  the  messenger  on  his 
way  from  the  postoffice  to  the  Bank,  and  had 
remained  tluTe  at  maturity;  and  this  loss 
which  occasioned  the  failure  to  take  the  proper 
steps,  or,  rather,  in  the  present  case,  to  furnish 
the  holder  with  the  proper  evidence  of  the  dis- 
honor of  the  paper,  so  as  to  charge  the  prior 
parties,  and  enable  him  to  have  recourse  against 
them,  is  wholly  attributable,  according  to  the 
verdict  of  the  jury,  to  the  collecting  Bank.  In 
the  eye  of  the  law  merchant  there  was  no  pre- 
sentment or  demand  against  the  acceptors;  and, 
as  a  consequence  of  this  default,  the  holder 
has  lost  his  remedy  against  the  drawer  and  in- 
dorser, which  entitles  him  to  one  against  the 
defendant.  The  radical  vice  in  the  defense  be* 
ing  the  failure  to  prove  a  presentment  and  de- 
mand upon  the  acceptors  at  the  maturity  of 
the  bill,  the  question  of  notice  is  unimportant. 

But,  if  it  had  been  otherwise,  the  notice  it- 
self was  utterly  defective.  That  relied  on  is 
the  answer  of  the  defendant  to  the  telegram  of 
the  plaintiff  of  the  20th  February,  which  was, 
that  the  bill  had  not  yet  been  received.  This 
was  after  its  maturity,  and  it  simply  advised 
the  holder  and  payee  indorser.  to  whom  the  in- 
formation was  communicated  the  same  day, 
that  the  drawer  and  indorser  were  discharged 
from  any  liability  on  the  paper.  It  showed 
that  the  proper  steps  had  not  been  taken 
against  the  acceptors  to  charge  them. 

Some  criticism  is  made  upon  the  refusal  of 
the  court  below  to  charge,  as  to  which  side  the 
burden  of  proof  belonged,  in  respect  to  the 
question  of  negligence  and  want  of  care,  after 
the  paper  came  into  the  hands  of  the  defendant. 
No  objection  is  taken  to  the  charge  it-self,  upon 
this  question  *and,  indeed,  could  not  ['650 
have  been,  as  the  point  was  submitted  to  the  jury 
as  favorably  to  the  defendants  as  could  have  been 
asked.  We  think  the  court,  after  having  sub- 
mitted rfairly  the  evidence  on  both  sides  bear- 
ing upon  the  question,  had  a  right  in  the  exer- 
cise of  its  discretion,  to  refuse  the  request. 

If,  however,  the  court  had  declined  to  go 
further  and  charge  as  to  the  burden  of  proof, 
it  should  have  been  that  it  belonged  to  the  de- 
fendant. The  loss  of  the  bill  by  the  Bank  car- 
ried with  it  the  presumption  of  negligence  and 
want  of  care ;  and,  if  it  was  capable  of  explana- 
tion, so  as  to  rebut  this  presumption,  the  facts 
and  circumstances  were  peculiarly  in  the  pos- 
session of  its  officers,  and  the  defendant  was 
boifnd  to  furnish  it.  Where  a  peculiar  obliga- 
tion is  cast  upon  a  person  to  take  care  of 
goods  intrusted  to  his  charge,  if  they  are  lost 
or  damaged  while  in  his  custody,  the  presump- 
tion is  that  the  loss  or  damage  was  occasioned 
by  his  negligence,  or  want  of  care  of  himself 
or  of  his  servants.  This  presumption  arises 
with  respect  to  goods  lost  or  injured,  which 
have  been  dei>osited  in  a  public  inn,  or  which 
had  been  intrusted  to  a  common  carrier.  But 
the  presumption  may  be  rebutted.  Dawson  v. 
Chamney.  5  Q.  B.  164;  Coggs  v.  Bernard.  2  Ld. 
Raym.  918;  Day  v.  Ridley,  16  Vt.  48;  1  PhiL 
Ev.,  C.  &  Hill,  Notes,  p.  633. 

Judgment  affirmed. 
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5I3*]  •HENRY  CARPENTER,  Plflf.  in  Err., 

V. 

JAMES  DEXTER,  Executor  of  John  B.  James, 

Deceased. 

(See  S.  C.  8  Wall.  513>533.) 

Certificate  of  acknowledgment — ^technical  objec- 
tion—evidence of  official  character — ^judicial 
cognizance  of  state  laws — ^vague  objection — 
releases,  not  necessary  in  partition — Illinois 
recording  Act. 

In  aid  of  a  certificate  of  acknowledgment  of  a 
deed,  reference  may  be  had  to  the  Instrument 
itself,  or  to  any  part  of  it. 

It  Is  the  policy  of  the  law  to  uphold  certificates 
when  substance  is  found,  and  not  to  suffer  convey- 
ances to  be  defeated  by  technical  or  unsubstantial 
objections. 

Unless  the  statute  requires  evidence  of  official 
character  to  accompany  the  official  act  which  it 
authorizes,  none  is  necessary. 

Where  one  State  recofrnlses  acts  done  In  pur- 
suance of  the  laws  of  another  State,  its  courts  will 
take  judicial  coinilsance  of  those  laws. 

The  objection  to  a  record  of  partition  that  it  did 
not  show  jurisdiction  of  the  persons  and  subject- 
matter.  Is  vasnie  and  pointless. 

Mutual  releases  are  not  necessary  in  suit  for 
partition  under  the  Statute  of  Illinois,  to  invest 
the  several  parties  with  the  title  to  the  parcels 
respectively  allotted  to  them. 

In  Illinois,  deeds  are  deemed,  from  the  time  of 
belniir  filed  for  record,  notice  to  subsequent  pur- 
chasers and  creditors,  though  not  acknowledged 
or  proven  according  to  law. 

[No.  211.] 
Submitted  Nov.  11,  1860.  Decided  Nov.  29,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  is  an  action  of  ejectment,  brought  in  the 
court  below  by  the  defendant  in  error,  to  re- 
cover a  certain  quarter  section  of  land  in  Bu- 
reau County,  Illinois.  Both  parties  claim  title 
from  the  patentee  of  the  United  States,  under  a 
patent  issued  in  May,  1818;  the  controversy 
tuminff  upon  the  effect  to  be  given  to  the  deed 
from  the  patentee  through  which  the  plaintiff 
derived  title. 

Each  of  the  four  trials  below  having  resulted 
In  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff, the  defendant  sued  out  this  writ  of  error. 

The  case  is  very  fully  stated  by  the  court. 

Messrs.  A.  Garrison  and  C.  F.  Peck,  for 
plaintiff  in  error. 

1.  We  claim  that  in  this  ease  the  court  is  im- 
peratively called  upon  to  recognise  the  well 
established  rule  relating  to  ejectment,  to  wit: 
that  the  plaintiff  in  error  being  in  possession 
under  these  circumstances,  the  defendant  in  error 
was  bound  to  prove  a  perfect  and  complete 
title  in  himself,  before  he  could  call  upon  the 
party  in  possession  for  the  evidence  of  his  title. 

Marshall  v.  Barr,  35  111.  106;  Joy  v.  Berdell, 
25  111.  537;  Ricard  ▼.  Williams,  7  Wheat.  59; 
Pitkin  v.  Yaw,  13  111.  259;  Covert  v.  Irwin,  3 
8erg.  &  R.  283;  Colston  v.  McVay,  1  Marsh. 
(Ky.)  251;  Jackson  v.  Paul,  2  Cow.  502;  Ham- 
ilton V.  Doolittle,  37  ni.  473. 

2.  The  deed  of  Davenport  to  Hawley,  Sept.  1, 
1818,  is  not  proved,  because  it'  was  not  acknowl- 
edged; the  pretended  acknowledgment  before 
H.  Wendell,  Jr.,  a  justice  of  the  peace,  is  no 
proof  of  execution. 

The  laws  of  New  York,  at  that  time,  did  not 
allow  justices  of  the  peace  to  take  acknowl- 
edgment of  deeds,  notwithstanding  J.  K.  Winne 
has  given  a  printed  certificate  to  that  effect, 
evidently  though  without  consideration. 
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1  Rev.  Stat.  N.  Y.  1828,  p.  756,  §  4;  McCor- 
mick  ▼.  Evans,  33  111.  327;  Lyon  v.  Kain,  36 
111.  362. 

The  authority  to  a  justice  of  the  peace  in 
New  York  to  take  acknowledgments  was  first 
given  in  1840,  ch.  38,  $  1,  Act  of  1840. 

The  laws  of  Illinois  did  not  then  allow  jus- 
tices of  the  peace  out  of  the  State  to  take  ac- 
knowledgments of  deeds,  to  be  recorded  in  this 
State.  This  deed  was  made  prior  to  Act  of 
Illinois  of  1810,  relating  to  the  execution  of 
deeds  out  of  this  State,  and  is  governed  by  the 
Territorial  Act  of  1807. 

Purp.  Real  Est.  Stat.  459;  Acts  Sept.  17, 
1807,  i  3;  Adams  v.  Bishop,  19  111.  895;  Buck- 
master  V.  Job,  15  111.  328;  Semple  y.  Miles,  2 
Scam.  315. 

It  was  not  acknowledged  in  conformity  to  the 
laws  of  either  State.  It  was  a  nullity  utterly 
void  as  proof. 

The  acknowledgment  in  form  is  defective, 
because  it  does  not  state  that  the  grantor  was 
personally  known  to  the  officer,  which  was  re- 
quired by  the  laws  of  New  York  and  Illinois 
then  in  force,  and  is  an  indispensable  condition. 

1  Rev.  SUt.  N.  Y.  (1828)  758,  §1  9,  12,  or 
1  Rev.  Laws,  369,  |§  1,  2;  Montag  v.  Linn,  19 
111.  399;  Tully  v.  Davis,  30  111.  103;  Wiley  r. 
Bean,  1  Gilm.  303. 

And  this  last  defect  is  not  aided  by  the  affi- 
davit of  Wooster  (made  the  next  day  after  the 
date  of  the  deed,  which  is  a  very  suspicious 
circumstance),  because  that  has  no  assignable 
locality,  the  venue  being  simply  "State  of  New 
York,   ss.;"   which   is   fatally  defective. 

2  Rev.  SUt.  N.  Y.  1828,  p.  282,  §  12;  Vance 
V.  Schuyler,  1  Gilm.  160;  Montag  v.  Linn,  19 
111.  399. 

Nor  does  the  subscribing  witness  state  that 
he  became  such  at  the  request  of  the  grantor, 
or  signed  the  same  at  the  time  of  the  execu- 
tion, as  required  in  that  State. 

2  Scate,  Omp.  Laws,  111.  964;  Hallenback  ▼. 
Fleming,  6  Hill,  306;  Greenl.  Ev.  §  569. 

Nor  does  the  officer  certify  that  said  William 
D.  Wooster  was  known  to  him  to  be  a  sub- 
scribing witness,  nor  was  there  any  proof  of 
that  fact. 

2  Scate,  Comp.  Laws,  111.  964;  Montag  t. 
Linn;  Job  v:  Tebbetts,  4  Gilm.  143;  Tully  t. 
Davis,  30  111.  103. 

This  proof  by  a  subscribing  witness  was  not 
in  conformity  to  the  laws  of  New  York  at  that 
time,  nor  to  the  laws  of  Illinois. 

1  Rev.  Stat.  N.  Y.  758,  I  12;  Purple,  Real 
Est.  SUt.  111.  457,  I  2. 

The  affidavit  of  W.  T.  Davenport  indorsed 
thereon  is  a  nullity,  not  having  been  sworn  to 
and  having  no  jurat  atUched. 

This  deed  was  not  proved  at.  common  law. 
The  deposition  of  Van  Ranslaer  attached  there- 
to, simply  testifies  to  the  genuineness  of  the 
signature  of  one  of  the  subscribing  witnesses. 
There  is  no  evidence  of  the  death  or  absence  of 
the  other  subscribing  witness  (Wooster),  nor 
any  proof  whatever  of  the  signature  or  identity 
of  the  grantor.    These  were  indispensable. 

Kelsey  v.  Hanmer,  18  Conn.  31;  Wiley  ▼. 
Bean,  1  Gilm.  302;  McConnell  v.  Reed,  2  Scam. 
374;  Hallenback  v.  Fleming,  6  Hill,  306;  Dundy 
V.  Chambers,  23  111.  369;  Cunliff  v.  Sefton,  2 
East,  182. 

This  deed  cannot  be  treated  as  an  anci^it 
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deed.  No  possession  or  claim  to  the  land  was 
made  thereunder,  until  the  commencement  of 
this  suit.  An  ancient  deed  must  be  accom- 
panied bj  possession,  or  what  is  equivalent. 

1  Greenl.  £v.  §  144,  and  n.  1. 

The  signature  of  the  recorder  is  absolutely 
essential  to  prove  the  recording  of  a  deed.  A 
eertificate  without  any  signature  is  fatally  de- 
fective, and  no  proof  whatever.  « 

The  defective  aclcnowledgment  of  this  deed 
was  attempted  to  be  obviated  by  the  deposition 
of  Van  Ranslaer;  but  the  law  of  this  State  re- 
quires the  oath  of  two  witnesses  swearing  to 
each  signature.    2  Scate,  Comp.  L.  964,  §  41. 

And  we  make  this  point  to  all  the  certificates 
of  like  character;  that  the  certificate  of  the 
clerk  is  not  conclusive  that  the  deed  is  or  was 
acknowledged  in  conformity  to  the  laws  of  the 
State  when  it  was  so  made,  but  the  law  of  such 
State  can  be  shown  to  contradict  such  certifi- 
cate and  show  the  laws  on  that  subject. 

Lyon  V.  Kain,  36  111.  363;  Adams  v.  Bishop, 
19  111.  308. 

2.  The  deed  from  Hawley  to  Munson  dated 
Dec.  12,  1818,  is  not  proved  because  to  the  cer- 
tificate there  is  no  assignable  locality;  "State 
of  New  York,  ss."  is  not  sufficient. 

2  Rev.  SUt.  N.  Y.  1828,  p.  288,  IS  38,  40; 
Montag  V.  Linn;  Vance  t.  Schuyler,  1  Gilm. 
160. 

Commissioners  of  deeds  in  New  York  had 
no  jurisdiction  to  take  acknowled^fments  be- 
yond the  county  in  which  they  resided. 

Adams  v.  Bishop,  19  111.  395;  2  Rev.  Stat.  N. 
Y.  1828,  p.  282;  1  Rev.  Stat.  N.  Y.  1818,  p.  756, 
i  4 ;  see,  also,  dep.  of  J.  R.  Van  Ransselaer. 

Nor  does  this  certificate  identify  the  person 
described  in  the  deed,  as  the  same  person  who 
executed.  The  same  must  be  certified  or 
proved.    Lyon  ▼.  Kain,  36  111.  369. 

The  laws  of  Illihois,  at  that  time,  did  not 
authorize  commissioners  to  take  acknowledg- 
ments of  deeds,  to  be  recorded  in  this  State. 
Pnrp.  Real  Est.  Stat.  462. 

3.  The  deed  from  Thaddeus  Munson  to  Will- 
iam James  of  Feb.  13,  1819,  is  not  proved.  The 
certificate  of  acknowledgment  has  no  assigna- 
ble locality;  ''State  of  New  York,  ss."  is  not 
sufficient.  Estes  Howe  could  not  act  out  of 
the  Counbr  of  Albany. 

1  Rev.  SUt.  N.  Y.  756,  §  4,  ed.  1828;  2  Rev. 
Stat  N.  Y.  1828,  p.  282,  §  38;  2  Rev.  Laws,  N. 
Y.  p.  149,  §  16;  Mont^  v.  Lynn;  Vance  v. 
Schuyler. 

There  is  no  proof  that  this  deed  was  acknowl- 
edged according  to  the  laws  of  New  York. 
Tlwre  is  no  certificate  of  conformity. 

Nor  has  there  ever  been  recorded  a  certificate 
that  the  same  was  made  before  a  proper  officer, 
or  in  conformity  to  the  laws  of  New  York. 

It  is  a  well  settled  rule  in  that  State,  that 
deeds  must  be  acknowledged  or  proved  wholly 
in  conformity  to  the  laws  of  the  State  or  in 
entire  conformity  to  the  laws  of  the  State 
where  executed.  The  laws  of  the  different 
States  cannot  be  invoked  at  the  same  time,  to 
aid  the  defect. 

Lyon  V.  Kain;  Montag  v.  Lynn;  Adams  v. 
Bishop,  above  cited. 

4.  The  defendant  in  error  sought  to  connect 
himself  with  the  title  of  William  James j  by 
showing  a  decree  of  the  Circuit  Court  of  Pike 
County,  Illinois,  in  a  chancery  proceeding  for 
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the  partition  of  certain  lands;  by  the  terms  of 
which  this  land  was  allotted  to  John  B.  James, 
of  whom  defendant  in  error  is  the  executor. 

The  court  allowed  this  decree  to  go  to  the 
jury  against  the  objections  of  the  plaintiff  in 
error,  which  went  to  the  jurisdiction  of  the 
court  as  follows: 

The  Circuit  Court  of  Pike  County,  Illinois, 
had  no  jurisdiction  to  make  the  decree  of  par- 
tition as  against  the  infant  heirs  of  William 
James,  without  full  proof;  nor  to  take  the  bill 
"pro  confesso,"  as  against  such  infant  heirs. 

Proof  must  be  made  in  full;  against  infants 
nothing  can  be  taken  pro  confesso.  No  proof 
was  made,  and  this  goes  to  the  jurisdiction. 

Chaffin  V.  Kimball,  23  111.  26;  Enos  v.  Capps, 
12  111.  255;  McClay  v.  NorrU,  4  Gilm.  370; 
Hough  V.  Doyle,  8  Blackf.  300. 

A  mere  chancery  decree  of  partition  of  the 
Pike  County  Circuit  Court  (and  this  was 
such),  without  the  execution  of  deeds  in  pur- 
suance thereof  and  recorded  where  the  hind 
lies,  could  not  affect  lands  beyond  the  county, 
nor  does  it  chan^  the  legal  title  in  the  county 
(and  this  land  is  in  a  different  county),  and 
should  have  been  rejected  as  evidence. 

Aldridge  v.  Giles,  3  Hen.  &  M.  136;  Chicker- 
ing  V.  Failes,  29  111.  304. 

The  defendant  in  error,  having  declared  for 
the  whole  estate  in  fee  simple,  and  not  having 
devested  the  heirs  of  William  James  who  were 
infants  at  the  time  of  said  partition,  cannot 
recover.    Murphy  v.  Orr,  32  111.  489. 

Mr.  W.  C.  Goudy,  for  defendant  in  error: 

1.  The  deed  was  acknowledged  before  a  jus- 
tice of  the  peace  in  Albany  County,  N.  Y.,  Sept. 
1,  1818. 

At  that  time  a  justice  of  the  peace  was  not 
authorized  by  the  laws  of  New  York  to  take 
the  acknowledgment  of  deeds,  and  such  officer 
was  not  allow^  by  the  laws  of  Illinois  to  take 
the  proof  of  deeds  out  of  the  State.  For  these 
reasons,  it  is  admitted  that  the  proof  of  the 
execution  of  the  deed  before  the  justice  was 
insufficient,  at  the  tim^  it  was  taken.  Yet  this 
acknowledgment  was  made  good  by  a  Statute 
of  Illinois  passed  in  1847. 

In  foqn,  the  certificate  conforms  to  the  law 
in  force  in  Illinois  at  the  time  it  was  made. 
The  statute  governing  the  case  was  passed  in 
1807,  by  the  Territorial  Legislature  of  Indiana. 
Purpl.  Real  Est  Stat.  460. 

The  law  of  1819,  by  the  first  State  Legisla- 
ture ol  Illinois,  is  a  copy  of  the  Statute  of 
1807,  changing  the  word  'Territory"  to  "State." 

The  Statute  of  1819  did  not  reouire  any 
officer  to  certify  to  the  identity  of  the  person 
acknowledging  the  deed.  Ayers  v.  Mc(5onnel9 
2  Scam.  308. 

Such  a  provision  was  first  adopted  in  1827. 
Purp.  Real  Est.  Stat.  476. 

The  certificate  to  the  deed  from  Davenport 
to  Hawley  was,  therefore,  in  accordance  with 
the  laws  of  Illinois,  except  that  it  was  not 
made  by  an  officer  authorised  by  the  statute  at 
that  time. 

The  Legislature  of  Illinois  in  1847  passed  a 
statute,  that  all  deeds  of  land  lying  within  the 
State  should  be  acknowledged  before  certain 
officers  named,  and  that  "Such  proof  and  ac- 
knowledgment may  also  be  made  before  any 
justice  of  the  peace ;  but  if  such  justice  of  the 
peace  reside  out  of  this  State,  there  shall  be 
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added  to  the  deed  a  certificate  of  the  proper 
clerk,  Betting  forth  that  the  person  before 
whom  the  proof  or  acknowledgment  was  made, 
was  a  justice  of  the  peace  at  the  time  of  mak- 
ing the  same;"  and  then  declares  that  "All 
deeds  and  conveyances  which  have  been  or  may 
be  acknowledged  or  proved  in  the  manner  pre- 
scribed by  this  section  shall  be  entitled  to 
record,  and  be  deemed  as  good  and  valid  in 
law,  in  every  respect,  as  if  the  same  had  been 
acknowledged  or  proved  in  the  same  manner 
prescribed,  etc."    Laws  1847,  37. 

2.  Sept.  2,  1818,  a  second  certificate  of  ac- 
knowledgment was  made  by  a  Commissioner 
of  Deeds  for  the  City  of  Albany,  N.  Y.,  in 
conformity  with  the  law  of  New  York.  1  Rev. 
Law  N.  Y.  1813,  p.  369. 

Being  according  to  the  law  of  a  sister  State, 
the  Statute  of  Illinois  declared  that  it  was  duly 
proved,  entitled  to  record,  and  to  be  read  in 
evidence. 

Purp.  Real  Est.  Stat.  465;  Laws  of  1847,  37. 

3.  The  deed  from  Hawley  to  Munson  was 
properly  proved,  as  appears  from  the  certificate 
of  H.  Wendell,  Jr.,  a  Commissioner  of  Deeds 
in  New  York. 

The  acknowledgment  was  in  conformity  with 
the  laws  of  New  York.  1  Rev.  Laws,  1813, 
N.  Y.  369. 

Being  so,  it  was  legally  proved  according  to 
the  State  of  Illinois. 

Purp.  Real  Est.  Stat.  465;  Laws  1847,  37. 

An  objection  is  made  to  this  certificate,  and 
to  one  of  the  certificates  to  the  former  deed, 
because  the  only  venue  to  it  is  ''State  of  New 
York,  ss." 

The  counsel  for  plaintiff  in  error  refers  to 
Vance  v.  Schuyler,  1  Qilm.  163,  as  authority 
that  such  a  certificate  has  no  assignable  local- 
ity. In  that  case,  the  Supreme  ^urt  held  a 
certificate  bad,  because  tne  only  means  of  de- 
termining where  it  was  acknowledged  was  the 
venue,  Lincoln,  ss.  Wiscasset. 

It  will  be  observed  at  once  that  the  State  of 
New  York  is  a  definite  place,  while  "Lincoln, 
ss.  Wiscasset,"  does  not  certainly  show  any 
State,  county  or  town. 

This  deed  differs  from  the  one  rejected  in 
Vance  v.  Schuyler  in  other  respects. 

1.  It  has  a  certificate  attached,  that  H.  Wen- 
del,  Jr.,  was  a  Commissioner  of  Doe<ls  in  and 
for  the  City  of  Albany,  in  the  County  of  Al- 
bany, in  the  State  of  New  York,  dwelling  in 
said  city,  authorized  to  take  the  acknowledg- 
ment, and  that  the  deed  was  executed  and  ac- 
knowledged according  to  the  laws  of  New  York. 

2.  The  grantee  is  described  as  being  of  the 
City  of  Albany,  and  the  deed  is  written  on  the' 
back  of  the  deed  from  Davenport  to  Hawley, 
the  grantor,  which  was  executed  at  Albany,  in 
the  County  of  Albany,  in  the  State  of  New 
York,  and  describes  Hawley  as  being  from  the 
same  place. 

The  Supn»me  Court  of  Illinois,  in  a  recent 
case  where  the  certificate  and  venue  were  ex- 
actly the  same  as  that  in  Vance  v.  Schuyler, 
nustained  the  deed  upon  the  ground  that  the 
grantor  and  grantee  were  described  in  the  body 
of  the  deed,  as  being  "of  the  State  of  Massa- 
chusetts," and  there  was  a  certificate  that  the 
officer  was  a  notary  public  in  Lincoln  County, 
MassachusettH.  These  facts  were  held  to  be 
suflicient  to  show  that  the  deed  was  acknowl- 
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edged  in  that  county  and  State.  Hardincr  ?, 
Curtis,  45  111.  252. 

It  may  be  true,  as  claimed  by  the  counsel  for 
the  plaintiff  in  error,  that  a  Commissioner  of 
Deeds  in  New  York  could  not  take  an  acknowl- 
edgment out  of  his  county;  yet,  the  statute 
did  not  require  that  he  should  aver  that  he 
did  act  within  his  county.  The  presumption  of 
law  nJways  is,  that  a  public  officer  performs  his 
official  duty  at  the  place  appointed  by  law. 

It  is  well  settled  that  the  court  will  examine 
the  whole  instrument  to  ascertain  the  place 
where  it  was  acknowledged,  and  for  this  pur- 
pose it  will  be  presumed  that  it  was  acknowl- 
edged where  the  parties  or  officer  resided. 
Bradford  v.  Dawson,  2  Ala.  203;  Brooks  v. 
Chaplin,  3  Vt.  282;  Fuhrman  v.  Loudon,  13 
Serg.  &  R.  386;  Beckel  v.  Petticrew,  6  Ohio 
St.  247 ;  Truluck  v.  Peeples,  1  Kelly,  3 ;  Chand- 
ler  V.  Spear,  22  Vt.  388. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment,  to  recover  Ihn 
possession  of  certain  real  property  situated  in 
the  County  of  Bureau,  in  the  State  of  Illinois. 
Both  parties  claim  title  from  the  same  source — 
a  patent  of  the  United  States  issued  to  William 
T.  Davenport,  in  May,  1818.  The  points  in 
dispute  arise  from  the  deraignment  of  title 
from  the  patentee. 

On  the  trial  the  plaintiff  produced  in  evi- 
dence the  patent;  a  deed  from  the  patentee  to 
Eliphalet  Hawley,  bearing  date  in  September, 
1818;  a  deed  from  Hawley  to  Thaddeus  Mun- 
son, bearing  date  in  December,  1818;  and  a 
deed  from  Munson  to  William  James,  bearing 
date  in  February,  1819 — all  of  which  embraced 
the  demanded  premises.  The  deeds  were  re- 
corded in  the  proper  register's  office  in  Mav, 
1819. 

William  James  died  in  1832,  leaving  several 
heirs  at  law,  to  one  of  whom.  'John  D.  ['sis 
James,  the  premises  in  controversy  were  allot- 
ted in  severalty  by  a  decree  of  one  of  the  cir- 
cuit courts  of  the  State,  in  a  suit  for  partition 
between  him  and  his  co-heirs.  John  B.  Janie* 
died  in  1844,  leaving  a  will  by  which  he  de- 
vised the  premises  to  the  plaintiff.  The  rec 
ord  of  partition  and  the  record  of  the  will  and 
of  its  probate  were  produced  in  evidence. 

The  defendant  also,  relying  ui)on  the  patent 
of  the  United  States  to  Davenport,  introduced 
in  evidence  a  conveyance  of  the  premises  from 
the  patentee  to  Ephraim  DeWitt.  bearing  date 
in  August.  1818,  and  a  conveyance  from  the 
heirs  of  DeWitt  to  himself,  bearing  date 
in  July,  1861.  The  first  of  these  deeds  was  re- 
corded in  December,  1801.  and  the  other  was 
recorded  in  February,   1862. 

The  defendant  also  produced  what  purported 
to  be  a  deed  from  William  James « to  Levi 
Beebe,  bearing  date  in  October,  1819,  and  what 
purported  to  be  a  deed  fr«)m  Beebe  to  Ephraim 
DeWitt,  bearing  date  in  November,  182^;  hut 
as  these  instruments  were  adjudged  to  have 
been  forged,  in  a  suit  befween  the  present 
plaintiff  and  defendant  by  one  of  the  Circuit 
Courts  of  Illinois — the  record  of  which  judg- 
ment was  produced  on  the  trial — no  further 
reference  to  them  need  be  made. 

To  the  introduction  of  the  several  dreds  pro- 
duced by  the  plaintiff,  objection  was  taken  that 
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they  were  not  duly  proved,  but  in  what  par- 
ticulars the  proof  failed^  the  objection  does  not 
specify,  and  it  is  only  by  the  brief  of  counsel 
that  we  are  informed. 

General  objections  of  this  character  are  too 
vague  to  serve  any  useful  purpose,  and  under 
them  particular  defects  in  evidence,  or  in  pro- 
ceedings, cannot  be  urged  upon  our  notice,  if 
their  consideration,  for  want  of  specification, 
be  opposed  by  the  adverse  party.  Here,  how- 
ever, no  such  opposition  is  made,  and  we  will, 
therefore,  proceed  to  the  consideration  of  the 
points  raised  in  the  brief  of  counsel. 

The  deed  from  Davenport  to  Hawley  was  exe- 
cuted in  New  York,  and  was  acknowledged  on 
the  day  of  its  date,,  before  a  justice  of  the 
peace  of  that  State.  The  certificate  of  acknowl- 
edgment states,  that  the  person  who  ''signed, 
sealed  i»nd  delivered"  the  instrument,  ''per- 
Bonally  appeared"  before  the  justice,  but  does 
not,  in  terms,  state  that  he  was  personally 
known  to  that  officer.  The  justice  himself  was 
one  of  the  subscribing  witnesses. 

There  is  also  attached  to  the  deed  a  certifi- 
cate of  the  proof  of  its  execution  by  the  other 
sulMcribing  witness.  This  certificate  is  signed 
by  the  same  person  who  took  the  acknowledg- 
ment, but  not  in  his  capacity  as  justice  of  the 
535*]  peace,  but  *as  commissioner  of  deeds. 
The  certificate  does  not  state  that  the  com- 
missioner knew  that  the  affiant  was  one  of  the 
subscribing  witnesses,  nor  does  the  affiant  de- 
clare that  he  became  such  witness  at  the  re- 
quest of  the  grantor. 

The  objections  taken  in  the  brief  of  counsel 
to  the  proof  of  the  deed  bearing  these  certifi- 
cates are,  in  substance,  as  follows: 

1.  That  the  justice  of  tho  peace  had  no  au- 
thority, at  the  time,  to  take  the  acknowledg- 
ment. 

2.  That  the  certificate  of  acknowledgment 
is  defective  in  not  stating  that  the  grantor  was 
personally  known  to  the  officer;  and, 

3.  That  the  certificate  of  proof  by  one  of  the 
subscribing  witnesses  is  defective  in  not  having 
any  assignable  locality,  and  in  not  stating  that 
the  affiant  was  known  to  the  officer  to  be  a 
subscribing  witness,  or  that  the  affiant  declared 
that  he  became  such  at  the  request  of  the 
grantor. 

It  is  true  that  at  the  time  the  acknowledg- 
ment was  taken,  in  1818,  a  justice  of  the  peace 
was  not  authorized  by  the  laws  of  Illinois  to 
take  the  acknowled^ent  or  proof  of  deeds 
without  the  State.  The  only  officers  thus  au- 
tiiorized  were  "mayors,  chief  magistrates,  or 
officers  of  the  cities,  towns  or  places"  where 
the  deeds  were  executed.  Purp.  Real  Estate 
Stat.  462.  But  this  want  of  authority  of  the 
iustice  of  the  peace  was  remedied  by  a  statute 
passed  on  the  22d  of  February,  1847.  The  first 
section  of  that  statute  provides  that  all  deeds 
and  conveyances  of  land  lying  within  the  State 
may  be  acknowledged  or  proved  before  certain 
officers  named,  and  among  others  before  any 
commissioner  of  deeds  and  "before  any  justice 
of  the  peace,"  but  enacts  that  "if  such  justice 
of  the  peace  reside  out  of  this  State,  there  shall 
be  added  to  the  deed  a  certificate  of  the  proper 
clerk,  setting  forth  that  the  person  before 
whom  such  proof  or  acknowledgment  was 
made,  was  a  justice  of  the  peace  at  the  time  of 
making  the  same;"  and  then  declares  that  "all 
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deeds  and  conveyances  which  have  been  or  may 
be  acknowledged  or  proved  in  the  manner  pre- 
scribed by  this  section,  shall  be  entitled  to 
record,  and  be  deemed  as  good  and  valid  in  law, 
in  every  respect,  as  if  the  same  had  been  ac- 
knowledged or  proved  "in  the  manner  ["sae- 
prescribed"  by  a  previous  law  providing  for  the 
acknowledgement  of  proof  of  conveyances  be- 
fore certain  officers  both  within  and  without 
the  State.    Laws  of  1847,  37. 

The  law  of  Illinois  in  force  in  1818  did  not 
require  the  officer  taking  the  acknowledgment 
of  a  deed  to  certify,  from  his  personal  knowl- 
edge, to  the  identity  of  the  party  making  the 
acknowledgment  with  the  grantor.  It  did  not 
require  the  acknowledgment  to  be  certified  in 
any  particular  form,  except  in  case  of  a  mar- 
ried woman.  A  certificate,  without  declaring 
such  identity,  or  even  personal  knowledge  of 
the  parties  making  the  acknowledgment,  was 
held  by  the  Supreme  Court  of  that  State  to  be 
as  full  and  exact  as  was  contemplated  by  the 
Law  of  1819,  a  law  which  was  identical  in 
terms,  so  far  as  it  relates  to  the  point  under 
consideration,  with  the  law  in  force  in  1818, 
except  that  the  word  "Territory"  was  changed 
to  that  of  "State."  Ayres  v.  McConnel,  2 
Scam.  308. 

But,  it  may  be  said  that  the  object  of  the  Act 
of  1847  was  simply  to  give  authority  to  addi- 
tional officers  to  take  the  acknowledgment  and 
proof  of  deeds,  and  io  cure  their  defect  of  au- 
thority in  cases  where  they  had  previously 
acted,  and  not  to  remedy  defects  in  certificates 
already  given  by  them;  and  that,  therefore, 
the  statute  can  only  avail  where  the  certificate 
conformed  to  the  requirements  of  the  law  then 
in  force.  If  this  be  the  correct  interpretation 
of  the  statute,  we  answer  that  the  certificate  to 
the  deed  in  question,  did,  in  substance,  con- 
form, when  read  in  connection  with  the  deed 
itself,  to  the  requirements  of  that  law.  In  aid 
of  the  certificate  reference  may  be  had  to  the 
instrument  itself,  or  to  any  part  of  it.  It  is 
the  policy  of  the  law  to  uphold  certificates 
when  substance  is  found,  and  not  to  suffer  con- 
veyances, or  the  proof  of  them,  to  be  defeated 
'by  technical  or  unsubstantial  objections. 

The  law  of  Illinois  in  force  in  1847,  upon  the 
manner  of  *taking  acknowledgments,  [*5a7 
provides  that  no  officer  shall  take  the  acknowl- 
edgment of  any  person,  unless  such  person 
"shall  be  personally  known  to  him  to  be  the 
real  person  who  [executed  the  deed],  and  in 
whose  name  such  acknowledgment  is  proposed 
to  be  made,  or  shall  be  prov^  to  be  such  by  a 
credible  witness,"  and  such  personal  knowledge, 
or  proof,  shall  be  stated  in  the  certificate.  Re- 
vised Stat.  Illinois  of  1845,  chap.  24,  §  20. 

Looking,  now,  to  the  deed  itself,  we  find  that 
the  attestation  clause  states  that  it  was 
"signed,  sealed  and  delivered"  in  the  presence 
of  the  subscribing  witnesses.  One  of  these 
witnesses  was  the  justice  of  the  peace  before 
whom  the  acknowledgment  was  taken;  and  he 
states  in  his  certificate  following  immediately 
after  the  attestation  clause»  that  the  "above 
named  William  T.  Davenport,  who  has  signed, 
sealed  and  delivered  the  above  instrument  of 
writing,  personally  appeared"  before  him  and 
acknowledged  the  same  to  be  his  free  act  and 
deed.  Read  thus  with  the  deed  the  certificate 
amounts  to  this:  that  the  grantor  personally 
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appeared  before  the  officer,  and  in  bis  presence 
signed,  sealed  and  delivered  the  instrument, 
and  then  acknowledged  the  same  before  him. 
An  affirmation,  in  the  words  of  the  statute, 
«ould  not  more  clearly  express  the  identity  of 
the  grantor  with  the  party  making  the  ac- 
knowledgment. 

But  if  we  lay  aside  this  acknowledgment  as 
evidence,  there  remains  the  certificate  of  proof 
made  on  the  2d  of  September,  the  day  fol- 
lowing the  execution  of  the  instrument,  before 
a  commissioner  of  deeds  in  the  State  of  New 
York.  At  that  time  commissioners  of  deeds 
were  authorized  by  a  law  of  New  York  to  take 
the  acknowledgment  and  proof  of  deeds -(Act 
March  24th,  1818)  ;  and  by  the  3d  section  of  the 
IStatute  of  Illinois  of  1847,  deeds  previously,  or 
which  might  be  subsequently,  executed  without 
the  State  and  within  the  United  States,  ac- 
knowledged or  proved  in  conformity  with  the 
law  of  the  State  where  executed,  are  admissible 
to  record  in  the  counties  of  Illinois  in  which 
the  property  is  situated,  and  "when  so  re- 
corded," may  be  used  as  evidence  without  fur- 
ther proof  of  their  execution.  The  terms 
5a8*]  '"when  so  recorded"  apply,  we  think, 
equally  to  past  records  as  to  those  which 
might  be  subsequently  made. 

Now,  the  certificate  of  proof  produced  in  this 
case  shows  a  substantial  conformity  with  the 
law  of  New  York  of  1813  on  the  subject  which 
ivas  in  force  when  the  certificate  was  made.  An 
Act  Concerning  Deeds,  passed  April  12th,  1813. 
The  venue  to  it  is  simply  "State  of  New  York," 
and  it  is  objected  that  the  certificate  has  no  as- 
signable locality,  and  is,  therefore,  fatally  de- 
fective. In  support  of  this  position  the  case  of 
Vance  v.  Schuyler,  1  Gilm.  163,  is  cited.  In 
that  case  the  Supreme  Court  of  Illinois  held  a 
certificate  insufficient  to  authorize  the  admis- 
sion of  a  deed  without  proof  of  its  execution, 
because  the  only  means  of  determining  where 
h  was  acknowledged  was  the  venue,  "Lincoln 
ss.  Wiscasset."  This  is  a  different  case  from 
the  one  at  bar.  The  words  "State  of  New  York" 
present  some  definite  locality,  at  least,  while 
there  can  be  none  to  the  words  "Lincoln  ss. 
Wiscasset."  The  commissioner  of  deeds,  in 
New  York,  had  authority  to  act  only  in  his 
county;  and  it  will  be  presumed,  although  the 
State  be  named,  that  the  officer  exercised  his 
office  within  the  territorial  limits  for  which  he 
was  appointed.  Thurman  v.  Cameron,  24  Wend. 
87.  But  if  such  were  not  the  presumption,  the 
defect  in  this  particular  is  supplied  by  refer- 
ence to  the  deed  and  the  previous  certificate  of 
acknowledgment  by  the  same  person.  In  the 
attestation  clause  of  the  deed  the  grantor  de- 
clares that  he  has  affixed  his  hand  and  seal  to 
the  instrument,  "at  Albany,  in  the  County  of 
Albany,  and  State  of  New  York;"  and  the 
venue  of  the  certificate  of  acknowledgment 
taken  on  the  previous  day,  is  "State  of  New 
York,  County  of  Albany." 

As  already  stated,  courts  will  uphold  a  cer- 
tificate, if  possible,  and  for  that  purpose  will 
resort  to  the  instrument  to  which  it  is  attached. 
Thus,  in  Brooks  v.  Chaplin,  3  Vt.  281,  the 
529*]  certificate  •of  acknowledgment  did  not 
show  in  what  state  the  acknowledgment  was 
taken,  and  the  omLsion  was  supplied  by  refer- 
ence to  the  deed,  in  which  the  grantor  described 
himself  as  a  "resident  of  Suffield,  in  the  County 
of  Hartford,  and  State  of  Connecticut."  The 
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acknowledgment  was  taken  two  days  after  the 
date  of  the  deed,  having  as  its  venue  simpljr 
"Hartford  County"— and  the  courts  said  that  it 
was  a  fair  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  deed  was  exe- 
cuted at  the  time  it  bore  date  and  at  the  place 
of  the  grantor's  residence,  and  that,  finding  the 
acknowledgment  taken  so  soon  afterwards  in 
the  County  of  Hartford,  it  could  intend  no 
other  than  the  same  County  of  Hartford  where 
the  deed  was  supposed  to  have  been  executed. 
"It  is  not  indispensable,"  said  the  court,  "that 
the  place  of  taking  should  fully  appear  from 
the  acknowledgment  itself,  provided  it  ctfn  be 
discovered  with  sufficient  certainty  by  inspec- 
tion of  the  whole  instrument."  There  is  good 
sense  in  this  decision,  and  it  answers  the  par- 
ticular objection  of  counsel  just  stated,  and 
the  further  objection  that  the  certificate  does 
not  state  that  the  officer  knew  that  the  party 
produced  was  a  subscribing  witness.  The  deed 
shows  that  Wooster  was  a  subscribing  witness 
with  the  officer,  and  the  certificate  states  tliat 
"Wooster,  one  of  the  subscribing  witnesses,"  to 
the  officer  known,  came  before  him,  and  being 
sworn,  said  that  he  saw  the  grantor  execute 
and  acknowledge  the  indenture.  W^hen  the 
officer,  being  a  subscribing  witness  himself  with 
Wooster,  certifies  that  "Wooster,  one  of  the 
subscribing  witnesses,"  came  before  him  and 
was  known  to  him,  he  does,  in  fact,  certify  that 
he  knew  Wooster  to  be  a  subscribing  witness 
as  plainly  as  if  he  had  added  those  words. 
There  is  here  a  compliance,  in  substance  if  not 
in  form,  with  the  statute,  and  that  is  all  which 
is  required.  In  Luffborough  v.  Parker,  12 
Serg.  &  R.  48,  the  certificate  of  proof  stated 
that  A  B  appeared  before  the  officer,  and  made 
oath  that  he  saw  the  grantor  sign,  seal,  execute, 
and  deliver  the  deed,  without  stating  that  A  B 
was  a  subscribing  *  witness;  but  as  it  [*53o 
appeared  upon  the  deed  that  A  B  was  a  sub- 
scribing witness,  the  court  held  the  certificate 
sufficient.  The  Statute  of  Pennsylvania,  under 
which  the  certificate  was  given,  required  the 
proof  of  deeds  to  be  made  by  one  or  more  of 
the  subscribing  witnesses.  "The  Act,"  said  th? 
court,  "must  be  substantially  complied  with; 
but  when  substance  is  found,  it  is  neither  the 
duty  nor  the  inclination  of  the  court  to  defeat 
conveyances  by  severe  criticism  on  language." 

The  remaining  objection  to  the  certificate, 
that  it  does  not  appear  from  it  that  the  sub- 
scribing witness  bcNcame  such  at  the  request  of 
the  grantor,  or  signed  his  name  at  the  time  the 
deed  was  executed,  is  answered  by  the  fact  that 
the  statute  of  New  York,  under  which  the  cer- 
tificate was  made,  did  not  require  any  state- 
ment to  that  eflfect.  Besides,  the  fact  that  the 
witness  was  present  at  the  execution,  which  is 
all  that  is  necessary,  does  sufficiently  appear 
from  the  deed,  with  which  the  certificate  is  to 
be  read.  In  the  one,  the  declaration  is  made 
that  the  instrument  was  signed  in  his  presence 
and,  in  the  other,  that  he  saw  the  grantor 
execute  the  deed. 

After  a  careful  consideration  of  the  several 
objections,  presented  by  counsel,  we  are  satis- 
fied, that  the  certificate  of  the  commissioner 
was  sufficient,  under  the  Act  of  New  York  of 
1813,  to  entitle  the  deed  to  be  admitted  to  rec- 
ord in  that  State,  had  the  land  been  there  situ- 
ated, and  to  be  read  in  evidence  in  her  courts, 
without  further  proof  of  execution;  and  was 
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entitled  to  like  record  in  the  State  of  Illinois, 
and  to  be  received  in  evidence  in  like  manner, 
in  her  courts,  under  the  3d  section  of  the 
Statute  of  1847. 

The  several  objections  urged  by  counsel  to 
the  other  two  deeds  produced  by  the  plaintiff 
are,  with  one  exception,  sufficiently  met  by 
what  has  already  been  said  in  answer  to  those 
taken  to  the  deed  from  Davenport.  The  certifi- 
cate of  acknowledgment  to  the  deed,  from  Mun- 
son  to  James,  is  given  by  the  ''Judge  of  the 
Albany  Common  Pleas,"  an  officer  authorized 
at  the  time  to  take  the  acknowledgment 
531*]  'and  proof  of  deed  by  the  laws  of  New 
York ;  and  the  objection  referred  to,  not  already 
met,  is,  that  the  certificate  of  this  judge  is  not 
accompanied  by  any  -evidence  of  his  official 
character,  or  that  his  certificate  was  in  con- 
formity with  the  laws  of  that  State. 

The  answer  to  this  objection  is  brief  and  con- 
clusive. Unless  the  statute  requires  evidence 
of  official  character  to  accompany  the  official 
act  which  it  authorizes,  none  is  necessary. 
And,  where  one  State  recognizes  acts  done  in 
pursuance  of  the  laws  of  another  State,  its 
courts  will  take  judicial  cognizance  of  those 
laws,  so  far  as  it  may  be  necessary  to  determine 
the  validitv  of  the  acts  alleged  to  be  in  con- 
formity with  them.  In  this  case,  also,  the 
laws  of  New  York  are,  by  stipulation  of  par- 
ties, considered  as  evidence.  Vance  v.  Schuyler, 
1  Gilm.  160;  Secrist  v.  Green,  3  Wall.  749,  18 
L.  ed.  154. 

When  the  record  of  partition  in  the  suit  be- 
tween James  and  his  co-heirs  was  produced, 
objection  was  made  by  the  defendant,  on  the 
alleged  ground  that  it  did  not  show  jurisdic- 
tion of  the  persons  and  subject-matter,  but 
wherein  it  failed  to  show  such  jurisdiction,  the 
objection  does  not  indicate,  and  it  is  no  part  of 
our  duty  to  act  as  counsel  for  the  party,  and 
search  for  particulars  to  give  point  to  his  ob- 
jection. As  it  now  stands,  it  is  as  vague  and 
pointless  as  would  be  a  general  objection  to 
either  party's  right  of  recovery.  If  the  proof 
against  the  infant  heirs  was  not  as  full  as  a 
due  regard  for  their  rights  should  have  ex- 
acted, it  will  be  time  for  us  to  consider  that 
matter,  when  they,  or  parties  representing 
them,  are  before  the  court.  It  is  not  a  matter 
which  defeated  the  jurisdiction  of  the  local 
tribunal  in  the  partition,  and  it  is  not  a  matter 
of  any  concern  to  the  defendant,  who  was  a 
stranger  to,  and  in  no  way  interested  in,  the 
proceeding.  Fridley  v.  Murphy,  25  111.  146; 
Goudy  V.  Hall,  36  111.  318. 

There  was  no  necessity  for  mutual  releases 
between  the  parties,  in  order  to  clothe  John  B. 
James  in  severalty  with  the  entire  ownership 
of  the  premises  in  controversy.  The  suit  for 
partition  was  under  the  Statute  of  Illinois, 
which  dispensed  with  the  necessity  of  mutual 
5^a*]  releases,  and  authorized  *the  court  to 
invest,  by  its  decree,  the  several  parties  with 
the  title  to  the  parcels  respectively  allotted 
to  them,  without  requiring  conveyances.  Street 
T.  McConnell,  16  111.  126.  And  the  decree  ren- 
dered in  the  case  declared,  that  the  land  al- 
lotted should  be  held  by  the  parties  respectively, 
in  fee  simple,  in  lieu  of  all  their  respective 
rights  and  interests  previously  enjoyed  in  com- 
mon in  the  entire  tract. 

The  law  of  Illinois,  relating  to  the  record  of 
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deeds,  and  other  instruments  affecting  the  title 
to  real  property,  differs  materially  from  the  law 
of  nearly  every  other  State  in  the  Union.  In 
most  States,  these  instruments  can  only  be  re- 
corded after  they  have  been  acknowledged  or 
proved  before  certain  designated  officers,  and 
the  certificate  of  such  acknowledgment  or  proof 
is  attached.  An  inscription  upon  the  books  of 
record  of  an  instriunent,  without  such  authenti- 
cation, is  considered  a  mere  unofficial  entry  of 
the  register,  constituting  no  record,  and  impart- 
ing no  notice  to  purchasers  or  creditors.  Car- 
ter v.  Champion,  8  Conn.  565 ;  DeWitt  v.  Moul- 
ton,  17  Me.  418;  Tillman  v.  Cowand,  12  Sm.  & 
M.  262;  Mitchell  v.  Mitchell,  3  Stew.  &  P.  83; 
Kerns  v.  Swope,  2  Watts,  75;  Miller's  Lessee  v. 
Holt,   1   Tenn.    111. 

But  in  Illinois,  the  law  requires  all  ''deeds 
and  other  instruments,  relating  to,  or  affecting 
the  title  to,  real  property,"  with  or  without 
such  authentication,  to  be  recorded;  provides 
that  they  shall  not  take  effect,  as  to  creditors 
and  subsequent  purchasers  without  notice,  until 
they  are  filed  for  record ;  and  enacts,  that  "they 
shall  be  deemed,  from  the  time  of  being  filed  for 
record,  notice  to  subsequent  purchasers  and 
creditors,  though  not  acknowledged  or  proven 
according  to  law;  but  the  same  shall  not  be 
read  as  evidence,  unless  their  execution  be 
proved  in  manner  required  by  the  rules  of  evi- 
dence applicable  to  such  writings,  so  as  to 
supply  the  defects  of  such  acknowledgment  or 
proof."  Revised  Laws  of  1845,  p.  108,  109,  §§ 
22,  23,  and  28;  see,  also.  Reed  v.  Kemp,  16 
111.  445. 

Upon  this  state  of  the  law,  after  the  proof  of 
the  deeds  *of  the  parties,  and  of  their  [*533 
record,  and  the  production  of  the  record  of  par- 
tition, and  of  the  probated  will  of  John  B. 
James,  there  could  only  be  two  matters  of  in- 
quiry; one  respecting  the  identity  of  the  heirs 
of  VVilliam  James,  deceased,  with  the  parties 
to  the  partition  suit;  and  the  other,  wkether 
there  was  notice  to  Hawley,  at  the  tim«  he  re- 
ceived his  conveyance,  of  the  unrecord^l  deed 
from  Davenport  to  DeWitt.  These  matters 
were  left  to  the  jury  to  determine,  and  rightly 
so  left. 

No  question  was  raised  in  the  court  below 
upon  the  sufficiency  of  the  evidence,  that  the 
deeds  produced  by  the  plaintiff  were  recorded, 
at  the.  time  indicated  by  the  indorsement  there- 
on, in  May,  1810;  nor  was  any  exception  taken 
io  the  instruction  of  the  court,  that  the  deed 
from  Davenport  to  Hawley  was  recorded  in  the 
proper  office,  before  the  deed  from  Davenport  to 
DeWitt ;  nor  was  any  question  raised,  or  ruling 
asked,  upon  the  will  produced  of  William 
James,  and,  therefore,  no  point  is  presented 
thereon  for  our  consideration. 

We  perceive  no  substantial  error  in  the  rec- 
ord, and  the  judgment  of  the  court  below  must, 
therefore,  be  affirmed. 

Ordered  accordingly. 


JAMES  D.  BENNETT  and  Seth  Turner, 

Appts., 
v. 

FINLEY  F.  FOWLER. 

(See  S.  C.  8  Wall.  445-448.) 

Two  or  more  patents  for  same  improvement, 
discretionary — proof  of  infringement. 
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It  is  difficult  to  law  down  any  iceneral  rule  by 
which  to  determine  when  an  Invention  or  Improve- 
ment shall  be  embraced  in  one,  two,  or  more 
patents. 

Some  discretion  on  this  subject  must  necessarily 
be  left  to  the  head  of  the  Patent  Office. 

Proof  of  the  Infringements  given,  that  the  ma- 
chines made  and  used  by  the  defendants  were  sub- 
Btantlally  like  the  complainant's,  was  sufficient,  if 
not  rebutted. 

[No.  209.] 
Argued  Nov.  10,  1869.    Decided  Nov.  29,  1869. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  to  enjoin  the  defendants 
from  infringing  two  re-issued  patents,  and  for 
an  accounting.  The  court  found  for  the  com- 
plainant, and  referred  the  case  to  a  master,  to 
take  evidence  as  to  the  profits.  A  final  decree 
having  been  entered  in  favor  of  the  complain- 
ant, for  $1,500,  the  defendants  took  an  appeal 
to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Lewis  L.  Cobum,  for  appellants: 

The  said  letters  patent  are  not  valid,  for  the 
following  reasons: 

1.  That  said  re-issued  letters  patent  are 
vague  and  indefinite;  contain  descriptions  of 
differently  constructed  machines  and  different 
results  from  any  described  in  the  original  let- 
ters patent,  and  were  clearly  re-issued  for  the 
purpose  of  inserting  therein  expanded  and 
equivocal  claims. 

Burr  V.  Duryee,  1  Wall.  631,  17  L.  ed.  650. 

2.  Although  the  patentee  calls  his  invention 
an  improvement  in  elevating  hay  and  other  like 
products,  he  does  not  particularly  specify  and 
point  out  the  parts,  improvementa  of  combina- 
tions which  he  claims  as  his  own,  so  as  to  ena- 
ble the  public  to  know  definitely  what  his 
claim  is. 

Curt.  Pat.  §§  227,  22^233,  239;  Evans  v. 
Eaton,  I  Wheat.  356;  Lowell  v.  Lewis,  1  Mas. 
182;  Kneaos  v.  Schuylkill  Bk.  4  Wash.  9;  Bar- 
rett V.  Hall,  1  Mason,  447;  Dixon  v.  Moyer,  4 
Wash.  68;  Hill  v.  Thompson,  8  Taunt.  375. 

3.  He  claims  so  constructing  a  macnine  for 
elevating  hay  or  other  like  products,  that  it 
will  produce  certain  results,  which  said  results 
the  machine  will  not  produce. 

Curt.  Pat.  |§  234-242;  Turner  v.  Vtlnter, 
Web.  Pat.  Cas.  80;  Case  v.  Brown,  2  Wall,  320, 
17  L.  ed.  817. 

Messrs.  Goodwin,  Lanied  &  Towle,  for  ap- 
pellee: 

The  defendants'  machine  is  a  clear  infringe- 
ment of  the  plaintiff's  patents  in  every  particu- 
lar, and  the  making  and  sale  of  such  machines 
undisputed.  A  comparison  of  the  models,  and 
an  examination  of  the  specifications  and  draw- 
ings of  Fowler's  patent,  leaves  no  room  for 
doubt  on  this  point. 

Nor  can  the  defendants  justify  under  any 
alleged  patent  granted  to  Seth  Turner,  as  set 
up  in  the  answer.  No  proof  was  offered  of 
any  such  patent ;  and  for  the  purposes  of  this 
case,  none  can  exist. 

But  if  such  a  patent  was  in  the  case  it 
would  not  aid  the  defendants ;  for  the  addition 
of  a  spiral  spring  or  lever  at  the  bottom  of  the 
shaft  to  control  the  rotation,  as  an  improve- 
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ment  upon  Fowler,  would  give  the  patentee  no 
right  to  use  the  invention  of  Fowler. 

Curt.  Pat.  3d  ed.  §  24;  Crane  v.  Price,  Web. 
Pat.  Cas.  377;  Foss  v.  Herbert,  2  Fish.  Pat 
Gas.  31;  Tilghman  v.  Werk,  2  Fish.  242. 

2.  It  is  well  settled,  that  either  the  specifica- 
tion or  the  claim  of  the  patentee  may  be 
amended,  no  matter  how  often,  when  it  is  dis- 
covered to  be  necessary  to  describe  the  inven- 
tion more  precisely,  or  to  make  the  claim  cover 
the  whole  invention. 

O'Reilly  v.  Morse,  15  How.  112;  Battin  y. 
Taggert,  17  How.  83,  15  L.  ed.  40. 

The  legal  presumption  is,  in  all  cases,  that 
the  re-issue  is  for  the  same  invention  as  the 
original  patent. 

Hussey  v.  McCormick,  ,1  Fish.  509;  McLean, 
J.;  O'Reilly  v.  Morse  (supra);  Stimpson  v. 
R.  R.  Co.  4  How.  380. 

In  this  case  there  is  nothing  to  rebut  the 
legal  presumption,  and  it  aflSrmatively  appears 
fully  and  completely  in  the  patents  themselves. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

The  bill  was  filed  by  Fowler  to  enjoin  the 
defendants  from  infringing  two  re-issued  pat- 
ents *for  improvements  in  hay  elevators,  [*446 
issued  14th  February,  1865.  The  defendants 
put  in  an  answer  setting  up  various  defenses  to 
the  bill;  but,  as  no  proofs  were  taken  in  sup- 
port of  it,  we  need  not  refer  more  particularly 
to  it.  The  complainant  filed  a  replication  to 
the  answer. 

When  the  cause  was  brought  on  for  hearing, 
no  counsel  appeared  f6r  the  defendant.  After 
proof  of  infringement,  a  decree  was  rendered 
for  the  complainant,  affirming  the  validity  of 
the  patents  and  the  infringement,  and  referring 
the  cause  to  a  master  to  take  proofs  of  the 
gains  and  profits  of  the  defendant  for  the  use 
of  the  machine. 

A  good  deal  of  testimony  was  taken  before 
the  master  on  the  subject  of  the  |;ains  and 
profits,  counsel  on  both  sides  appearing  before 
him.  The  master  reported  in  favor  of  the  com- 
plainant, $1,860.  The  counsel  took  one  excep- 
tion to  the  report,  namely:  that  part  of  the 
allowance  for  profit  against  the  defendants  wa» 
for  infringements  of  third  persons.  The  court 
modified  the  report  in  this  respect,  and  re- 
duced the  amount  to  $1,500. 

An  objection  has  been  taken  by  counsel  for 
the  defendants  tJiat  the  court  erred  in  affirming 
the  validity  of  the  two  patents,  Nos.  18G9,  1870* 

It  may  be,  that  if  the  improvements  set  forth 
in  both  specifications  had  been  incorporated 
into  one  patent,  the  patentee  •  taking  [*44* 
care  to  protect  himself  as  to  all  his  improve- 
ments by  proper  and  several  claims,  it  would 
have  been  sufficient.  It  is  difficult.,  perhaps  im- 
possible, to  lay  down  any  general  rule  by  which 
to  determine '  when  a  given  invention  or  im- 
provement shall  be  embraced  in  one,  two,  or 
more  patents.  Some  discretion  must  necei«sa- 
rily  be  left  on  this  subject  to  the  head  of  tho 
Patent  Office.  It  is  often  a  nice  and  perplexinfr 
question.  It  is  true,  in  the  present  case  Iwth 
patents  relate  to  the  lifting  and  depositinjr  » 
load  of  hay  in  a  mow  of  a.  barn,  or  in  a  rick  or 
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«hed.  But,  in  Xo.  1870,  the  lifter  is  some- 
what differently  constructed,  so  as  to  adapt  it 
specially  to  the  stacking  of  hay,  which,  doubt- 
less, led  the  oflice  to  divide  the  improvements 
and  issue  separate  patents.  The  improvements 
were  embraced  in  one,  in  the  original  patent. 

The  counsel  also  objects  that  the  machines 
of  the  defendants  do  not  infringe  the  com- 
plainant's patents,  but,  if  he  had  intended  to 
contest  this  point,  he  should  have  introduced 
proof  to  this  effect.  Proof  of  the  infringements 
given,  that  the  machines  made  and  used,  by  the 
defendants  were  substantially  like  the  com- 
plainant's, was  sullicient,  if  not  rebutted. 
Models  were  also  produced  on  the  argument  be- 
fore the  court,  which  confirm  this  proof. 

Decree  below  affirmed. 


OLIVER    BROXSON,    Plff.    in    Err., 

v. 

STEPHEX   KIMPTOX. 

(See  S.  C.  8  Wall.  444,  445.) 

Bronson  v.  Rodes  and  Butler  v.  Horwitz 

followed. 

The  questions  of  this  case  beinii;  the  same  as 
those  derided  in  Dronson  v.  Uode.s  (ante,  141). 
and  Rill  lor  v.  Horwitz  (ante,  14t>),  are  decided 
the  same  way. 

[Xo.   271.] 
Argued  Xov.  23,  1869.      Decided  Xov.  29,  1869. 

IX  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Xcw  York. 

In  this  case  an  action  was  brought  in  the  Su- 
preme Court  of  tlie  State  of  Xew  \ork,  in  and 
for  the  County  of  Orleans,  by  the  defendant  in 
error,  to  compel  the  satisfaction  of  a  certain 
mortgage.  Judgment  was  rendered,  at  a  spe- 
cial term  of  tliat  court,  for  che  defendant. 
Thereupon  an  appeal  was  taken  by  the  plaintiff 
to  the  general  term  of  that  court,  which  re- 
versed the  said  judgment.  The  defendant  then 
took  an  appeal  to  the  Court  of  Appeals,  in 
which  the  decision  of  the  General  Term  was 
sustained.  Whereupon  defendant  sued  out  this 
writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  J.  J.  Townsend  for  plaintiff  in  error. 

(Xo  counsel  appeared  in  this  court  for  de- 
fendant in  error.) 

Mr.  Chief  Justice  Chase  deliveretl  the  opinion 
of  the  court: 

The  writ  of  error  in  this  case  brings  before 
us  no  other  questions  than  those  which  have 
l»een  already  considered  and  determined  in  the 
i-ases  of  Bronson  v.  Rodes  (ante,  141),  and 
Butler  V.  Horwitz  (ante,  149). 

Tlie  suit  in  the  state  court  was  brought  by 
Kimpton,  to  compel  satisfaction  of  a  mortgage 
executed  by  him  to  Bronson,  on  the  ground 
that  it  Imd  been  paid.  The  mortgage  was  given 
to  secure  a  bond  for  the  payment  of  a  certain 
t(um  in  gold  and  silver  coin,  lawful  money  of 
the  United  States.  The  payment  relied  on 
was  a  tender  of  United  States  notes,  equal  in 
nominal  amount  to  the  sum  due  on  the  bond 
and  mortgage.  The  Supreme  Court  of  Xew 
York  held  the  tender  sufficient,  and  adjudged 
aatisfaction ;  and  this  judgment  was  affirmed 
by  the  Court  of  Appeals,  and  is  now  here  for 
review. 
S  Wall. 


Tlie  principles  settled  in  the  cases  referred  to 
require  the  reversal  of  this  judgment,  and  it  is 
accordingly  reversed.  The  case  will  be  re- 
manded for  further  proceedings. 


ALOXZO  V.  BLAXCHARD,  John  D.  Blanelmrd 
and  Franklin  Blanchard,  Partners  as  A.  V. 
Blanchard  &  Co.,  Plfls.  in  Err., 

v. 

AXTOIXE    PUTXAM,    Conrad    Weaver    and 

John  Hittingcr. 

(See  S.  C.  8  Wall.  420-430.) 

Evidence  on  immaterial  issue,  inadmissible — in- 
sufficient defense  to  infringement  of  patent — 
evidence  of  anterior  use,  how  admitted — 
onus  probandi — letters  patent  evidence  of 
originality  of  invention. 

Kvldence  Is  inadmissible  which  presents  an  Im- 
material issue  not  involved  In  the  pleadings,  as  it 
is  calculated  to  mislead  tlie  jury  by  withdrawing 
their  attention  from  the  real  subject-matter  In  con- 
troversy. 

Where  defendant's  machine  infringes  plnlntifTs' 
machine,  it  Is  no  answer  to  prove  that  the  defend- 
ant is  the  licensee  of  the  owner  of  another  patent, 
and  that  his  machine  Is  constructed  In  accordance 
witn  that  patent. 

Testimony,  showing;  that  the  machine  was  in 
public  use  anterior  to  the  invention  described  in 
the  piaintirTs'  patent.  Is  not  admissible  In  pntent 
cases  under  the  general  issue,  unless  defeudnnt, 
thirty  days  before  the  trial,  plves  notice,  in  writ- 
ing?, to  the  plaintiff  of  his  intention  to  give  such 
special  matter  In  evidence,  and  of  the  names  of  ilie 
witnesses,  us  required  in  the  loth  section  of  the 
Patent  Act. 

The  onus  probandi  Is  on  defendant,  to  show  that 
the  required  notice  was  f^iven :  and  if  he  fails  to  do 
so,  be  cannot  Introduce  any  evidence  to  controvert 
the  novelty  of  the  patent. 

Letters  patent  alTord  a  prima  facie  presumption 
that  the  patentee  was  the  original  and  fii-st  in- 
ventor of  the  Improvement. 

[Xo.   206.] 
Argued  Xov.  »,  1869.        Decided  Xov.  29,  1869. 

IX  ERROR  to  the  Circuit  Court  of  the  Urivwod 
States  for  the  Southern  District  of  Ohio. 

This  action  was  brought  in  the  court  below 
by  the  plaintiffs  in  error  for  damages  alleged  to 
have  resulted  to  them  from  the  infringement 
of  a  certain  patent  owned  by  them  as  aj^-iigiu'es. 

The  trial  having  resulted  in  a  verdi»'t  and 
judgment  for  the  defendants,  the  plaint  itfs  sued 
out  this  writ  of  error. 

A  very  full  statement  of  the  case  apiH-ars  in 
the  opinion  of  the  court. 

Mr.  G.  M.  Lee,  for  plain tifT^  in  error: 

The  defendants  used  their  machine  for  wood 
bending,  at  Cincinnati,  Ohio,  and  claimed  a 
license  to  use  the  same  under  a  patent  granted 
John  C.  Morris,  March  11,  1856,  and  re-is.surd 
May  22,  1862,  for  an  improvement  in  wood 
bending  machines. 

The  machine  of  defendants  in  appearance  is 
somewhat  unlike  that  patented  by  Blaneliard, 
and  defendants  claim  it  works  on  a  difTcrent 
principle  from  Blanchard's:  while  ]>IaintilVs 
claim  it  is  the  same  in  principle  and  mode  of 
operation  as  Blanchard's,  and  that  it  is  cov- 
eretl  by  Blauchard's  jwitent  and  claim. 

The  real  question  is,  therefore:  what  con- 
struction shall  be  given  to  HIanchard's  patent? 
I  first  call  the  attention  of  the  court  to  the  well 
known  pro[>osition  that  patents  are  to  be  liber- 
ally construed,  so  an  to  Hav«»  to  the  inventor 
the  substance  of  his  invention. 
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Curt.  Pat  126  J  Winans  v.  Denmead,  15  How. 
330;  Blanchard  v.  Sprague,  2  Story,  169; 
Blanchard  v.  Warner,  1  Blatcbf.  250;  Blanch- 
ard V.  Beers,  2  Blatchf.  411. 

If  this  patent  shall  receive  the  usual  liberal 
construction  given  to  such  patents  in  this  high 
tribunal,  or  the  liberal  construction  given  in  the 
cases  cited  in  the  various  Circuit  Courts  of  the 
U.  S.,  to  the  patents  of  this  famous  inventor, 
it  certainly  must  cover  the  machins  of  defend- 
ants here  m  controversy. 

From  a  full  examination  of  the  two  ma- 
chines, counsel  concluded  that  the  principal 
parts  of  the  two  machines  are  the  same.  Like 
Blanchard's,  the  bending  tool  of  Morris*  is  a 
lever,  or  sometimes  two.  The  forming  and 
shaping  tool  is  also  a  mold;  the  tools  for  end 
pressure  are  also  clamps  or  abutments,  and  a 
wedg^  is  used  at  the  end  of  the  stick,  between 
the  stick  and  the  clamp,  when  the  stick  is  too 
short.  Relaxation  or  relief  is  obtained  when 
needed  by  cutting  the  bent  stick,  a  little  shorter 
than  the  distance  between  the  abutments  or 
clamps.  The  wood  slides  upon  the  Morris  lever 
as  on  Blanchard's  sliding  beam  and  is  bent  by 
end  pressure  after  being  properly  confined  in 
the  machine  in  the  same  mode  of  operation  as 
in  Blanchard's.  The  substantial  parts  of  the 
Blanchard  and  Morris  machines  are  the  same. 
The  operation  and  principle  are  the  same  and 
the  result  is  the  same  in  both  machines.  By 
every  known  principle  of  patent  law,  there  is 
an  infringement. 

Curt.  Pat.  I  221;  Wyfeth  v.  Stone,  1  Story, 
273;  Odiorne  v.  Winkley,  2  Gall.  61;  Winans 
V.  Denmead,  16  How.  330;  Battin  v.  Taggert, 
17  How.  80,  15  L.  ed.  39. 

The  charge  took  the  whole  case  from  the  jury 
and  left  them  nothing  to  find,  and  was  in  direct 
antagonism  with  the  law. 

Battin  v.  Taggert  (supra) ;  Winans  v.  Den- 
mead  (supra). 

The  judge  avoided  any  construction  of  the 
whole  Blanchard  patent,  and  spent  his  force 
in  ruling  out  the  stationary  form  and  charging 
that  this  stationary  form  could  not  be  covered 
by  the  Blanchard  patent.  He  appears  to  have 
been  able  to  see  nothing  in  this  cose  but  this 
stationary  form,  and  went  off  on  a  tangent 
thereon,  charging  as  a  fact  to  the  jury  that  the 
stationary  form  was  different  from  the  rotat- 
ing, when  he  should  have  left  this  fact  to  the 
experts  and  the  jury,  and  it  was  a  matter  of 
fact  which  he  had  no  business  to  charge  or 
pass  upon.    Certainly  this  is  a  clear  error. 

There  is  little  else  in  the  case  except  this 
construction  of  the  Blanchard  patent.  I  will 
merely  glanctt  at  the  other  errors. 

1.  The  first  error  claimed  is  the  improper  ad- 
mission of  E.  S.  Renwick's  deposition.  We 
claim  that  S.  S.  Fisher's  affidavit  and  the 
written  agreement  thereto  attached,  with  the 
officers*  certificate,  were  not  sufficient  to  entitle 
the  deposition  to  be  put  in  evidence. 

2.  We  claim  that  Wm.  F.  Mitchell's  evidence 
was  improperly  admitted  on  the  promise  of  de- 
fendant's counsel  to  afterwards  so  connect  it 
with  other  evidence  as  to  make  it  admissible. 
There  is  nothing  to  show  that  it  was  ever  so 
connected,  and  upon  its  face  it  was  inad- 
missible. 

3.  We  claim-  that  Christian  Lceburgh's  evi- 
dence was  improperly  admitted,  by  whom  the 
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court  permitted  proof  that  a  bending  machine^ 
claimed  by  defendants  to  be  made  in  conformity 
to  Blanchard's  patent,  worked  badly,  and  broke 
much  timber;  for  there  was  no  proof  to  show 
that  the  machine  was,  in  fact,  made  in  con- 
formity to  Blanchard's  patent. 

4.  We  claim  that  John  Byrne's  evidence  was 
improperly  admitted,  who  was  allowed  to  tes- 
tify that  a  machine  made  in  conformity  to  the 
patent  of  John  C.  Morris,  worked  well ;  because 
there  was  no  issue  here  as  to  the  validity  or 
utility  of  said  Morris'  patent. 

We  claim  that  John  C.  Morris'  original  pat- 
ent was  improperly  ruled  out  by  the  court 
when  we  offered  it  in  evidence.  The  court 
had  allowed  defendants  to  put  in  evidence  the 
Morris  re-issue,  and  to  show  that  they  were 
licensees  under  it;  and  if  this  was  competent,  it 
was  certainly  competent  to  put  in  the  whole 
Morris  record,  in  order  to  detract  from  his  in- 
vention, to  show  that  he  invented  something 
different  from  the  re-issue,  or  had  fraudulently 
obtained  the  re-issue. 

Mr.  Samuel  S.  Fisher,  for  defendants  in  er- 
ror: 

The  defendants'  machine  had  a  stationary 
form,  and  contained  all  the  features  which 
Blanchard  declared  it  was  the  object  of  his  in- 
vention to  avoid,  that  is  to  say: 

1.  The  bed-piece  and  the  lever  were  not  con- 
nected at  fixed  distances. 

2.  The  power  was  applied  to  the  timber  it- 
self, as  a  means  of  communicating  power  to  the 
parts  of  the  bent. 

3.  End  pressure  was  applied,  but  no  means 
were  provided  for  relaxation. 

As  this  machine  was  as  different  from 
Blanchard's  as  it  was  possible  to  make  it;  as, 
in  fact,  it  belonged  to  an  entirely  different 
class  of  machines,  it  would  seem  that  the  ver- 
dict was  right,  which  declared  it  to  be  no 
infringement. 

1.  The  deposition  of  Mr.  Ren  wick  was  read  by 
virtue  of  a  written  agreement  between  counsel 
The  deposition  was  properly  taken  in  the  case 
of  Morris  v.  Royer,  Coleman  and  Young,  under 
the  Act  of  Congress,  and  under  the  circum- 
stances narrated  in  the  affidavit.  It  was, 
therefore,  properly  admitted  in  this  case. 

2.  As  the  bill  of  exceptions  does  not  purport 
to  recite  the  whole  testimony,  if  the  plaintiff 
wished  to  show  that  Mitchell's  testimony  was 
improperly  admitted,  he  should  have  stated  in 
the  bill  of  exceptions,  either  that  it  never  vrtLS 
connected  with  other  evidence,  or  that  the  court 
subsequently  refused  to  execute  it.  The  bill 
must  recite  all  the  facts  necessary  to  show 
the  alleged  error. 

3.  The  testimony  of  Christian  Leesburgh  was 
offered  to  show  the  working  of  the  Blanchard 
machine.  That  machine  was  for  '"bending 
wood."  The  patentee  describes  a  plow  lianJle 
machine,  but  says:  *'The  machine  represfnted 
in  the  accompanying  drawings  is  designed  for 
bending  plow  handles,  but  it  is  obvious  that  the 
details  of  the  machinery  must  be  varied  when 
the  invention  is  applied  to  bending  other  arti- 
cles having  different  forms."  The  defendant* 
were  sued  for  using  a  machine  for  bending,  not 
plow  handles,  but  felloes;  and,  therefore,  the 
evidence  was  ]>erfectly  pertinent. 

4.  John  Byrnes  was  called  to  show  that  in 
the  Morris  machine,  in  operation,  there  was  no 
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relaxation.  As  this  relaxation  was  one  of  the 
peculiar  features  of  the  Blanchard  **methods/* 
it  was  certainly  relevant  to  show  that  the  ma- 
chine used  by  defendants  did  not  employ  it. 

5.  Defendants  being  licensees  under  the  re-is- 
sued letters  patent  of  Morris,  put  them  in  evi- 
dence under  the  decision  of  the  Supreme  Court 
in  Coming  v.  Burden,  15  How.  252.  The  plaintiffs 
thereupon  offered  the  original  letters  patent. 

As  the  Morris  patent  was  not  on  trial,  and 
the  evidence  afforded  by  the  re-issued  patent 
merely  went  to  the  extent  of  showing  that  de- 
fendants acted  under  color  of  title  or  right,  it 
is  not  perceived  what  part  the  original  patent 
could  play  in  the  case.  Certainly  oral  evidence 
could  not  have  been  received,  attacking  the 
Morris  re-issue.  The  court  could  not  try  two 
cases  at  once,  and  the  original  patent  could 
neither  strengthen  nor  weaken  the  presumption 
that  the  defendants  were  using  a  machine 
which   the   Patent   Office  had  declared   to   be 

Eitentable,  notwithstanding  the  prior  patent  of 
lanchard. 

6.  The  court  refused  the  specific  charges 
asked  by  plaintiffs,  in  the  form  in  which  they 
were  offered,  but  gave  them  in  substance. 

Mr.  Justice  Cliffoid  delivered  the  opinion  of 
the  court: 

Damages  for  the  infringement  of  letters 
patent  may  be  recovered  by  the  patentee,  or  by 
his  assignee  of  the  whole  interest,  or  by  his 
grantee  of  the  exclusive  right  within  and 
throughout  any  specified  district,  by  a  suit  in 
equity  or  by  an  action  on  the  case,  at  the  elec- 
tion of  the  holder  of  the  legal  title.  5  Stat,  at 
L.  123,  124. 

Letters  patent  were  granted  to  Thomas 
Blanchard,  December  18th,  1849,  for  a  new  and 
useful  improvement  in  bending  wood,  for  and 
during  the  term  of  fourteen  years  from  that 
date,  but  the  specification  being  imperfect,  on 
the  15th  of  November,  1859,  he  surrendered 
the  patent,  and  the  same  was  re-issued  to  him, 
with  an  amended  specification,  for  the  residue 
of  the  original  term. 

Granted  for  the  term  of  fourteen  years  only, 
414*]  the  patent  ^expired  on  the  17th  of  De- 
cember, 1863,  but  the  patentee  having  failed  to 
obtain  from  the  use  and  sale  of  his  invention 
a  reasonable  remuneration  for  the  time,  in- 
genuity and  expense  bestowed  upon  the  same 
and  the  introduction  thereof  into  use,  the  Com- 
missioner of  Patents  renewed  and  extended  the 
patent  for  the  term  of  seven  years  from  and 
after  the  expiration  of  the  first  term,  giving  it 
the  same  effect  as  if  it  had  originally  been 
granted  for  twenty-one  years.  Subsequent  to 
the  extension  of  the  term  the  patentee  de- 
ceased, and  the  patent  was  re-issued  to  his  ex- 
ecutrix, from  whom  the  plaintiffs  derive  title 
by  virtue  of  an  assignment  in  due  form,  as  is 
conclusively  admitted  by  the  defendants. 

Undoubted  owners  of  the  title  to  the  patent, 
the  plaintiffs,  on  the  23d  November,  1865,  in- 
stituted this  suit,  and  the  charge  is  that  the 
defendants,  on  the  2d  of  November  of  the  pre- 
vious year,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  the 
suit,  infringed  the  exclusive  right  to  the  in- 
vention vested  in  the  plaintiffs,  by  constructing 
and  using  ten  machines  for  bending  wood  in 
imitation  of  the  plaintiff's  invention,  and  in 
6  Wall. 


violation  of  the  exclusive  right  secured  to  them 
in  their  letters  patent.  Process  was  issued,  and 
being  duly  served  the  defendants  appeared  and 
pleaded  the  general  issue,  and  upon  that  issue, 
unaccompanied  by  any  notice  to  the  plaintiffs 
of  any  special  defense,  the  parties  went  to  trial, 
and  the  verdict  and  judgment  were  for  the 
defendants. 

Exceptions  were  duly  taken  by  the  plaintiffa 
to  certain  rulings  of  the  court  in  admitting  evi- 
dence offered  by  the  defendants,  and  to  the  in- 
structions of  the  court,  as  given  to  the  jury, 
and  the  only  questions  presented  for  decision 
are  such  as  are  involved  in  the  exceptions  to 
those  rulings  and  instructions. 

On  the  trial  of  the  cause  the  plaintiffs,  to 
sustain  the  issue  on  their  part,  introduced  in 
evidence  the  re- issued  patent  on  which  the  suit 
was  founded,  together  with  the  original  patent 
and  the  certificate  of  renewal  and  extension; 
and  having  proved  the  assignment  and  intro- 
duced evidence  tending  to  prove  that  the  [*4a5 
defendants  had  infringed  the  re-issued  patent^ 
as  alleged  in  the  declaration,  rested  their  case. 

They  might  well  rest  in  that  state  of  the 
case,  as  the  letters  patent  afforded  prima  facie 
evidence  that  the  patentee  under  whom  they 
claimed  was  the  original  and  first  inventor  of 
what  is  therein  described  as  his  improvement, 
and  having  introduced  evidence  tending  to 
show  infringement  and  damage,  they  were  en- 
titled to  a  verdict  unless  some  evidence  was 
introduced  by  the  defendants  to  rebut  the  evi- 
dence given  to  prove  infringement,  or  to  estab- 
lish some  valid  defense  to  the  cause  of  action 
set  forth  in  the  declaration. 

Influenced,  doubtless,  by  that  view  of  the 
case,  the  defendants  offered  in  evidence  the  re- 
issued patent  granted  to  one  John  C.  Morris, 
dated  May  27,  1862,  as  the  foundation  for  the 
introduction  of  evidence  to  show  that  the  ma- 
chine or  machines  which  they  were  using  were 
constructed  by  them  under  a  license  from  the 
patentee  in  that  patent,  and  in  accordance 
with  the  specification  and  claims  of  that  patent 
as  re-issued.  Seasonable  objection  was  made 
by  the  plaintiff  to  the  introduction  of  that 
patent,  as  evidence  in  the  case,  but  the  court 
overruled  the  objection  and  admitted  it  in  evi- 
dence, and  the  plaintiffs  excepted. 

Such  evidence  was  inadmissible  for  the  pur- 
pose for  which  it  was  offered,  and  should  have 
been  excluded,  as  the  novelty  of  the  invention 
was  not  open,  and  because  it  presented  on  the 
question  of  infringement  an  inunaterial  issue 
not  involved  in  the  pleadings,  and  because  the 
evidence  was  well  calculated  to  mislead  the 
jury  by  withdrawing  their  attention  from  the 
real  subject-matter  m  controversy.  Corning  v. 
Burden,  15  How.  271. 

Apart  from  the  question  of  damages,  two  is- 
sues only  were  presented  by  the  pl^dings,  and 
they  were  all  which  are  involved  in  any  similar 
case. 

1.  Whether  the  patentee  in  the  patent  on 
which  the  suit  is  founded  is  the  original  and 
first  inventor  of  the  alleged  improvement, 
which  the  plaintiffs  in  this  case  established  as 
*a  prima  facie  presumption  when  they  [*4^6 
introduced  in  evidence  the  letters  patent  de- 
scribed in  the  declaration.  Curtis,  Pat.  §  118; 
Pitts  V.  Hall,  2  Blatchf.,  229;  Cahoon  v.  Ring, 
1  Cliff.  625. 
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2.  Whether  the  machine  of  the  defendants 
infringes  the  plaintiff's  machine  as  described  in 
the  specification  and  claims  of  their  letters 
pat  on  t. 

Attempts  are  often  made  in  the  trial  of  pat- 
ent cases  to  introduce  such  collateral  issues  on 
the  questions  of  infringement,  but  they  are  ir- 
regular and  cannot  be  sanctioned,  as  the  only 
proper  comparison,  on  that  issue,  is  of  the  de- 
fendant's machine  with  that  of  the  plaintiff,  as 
prescribed  in  the  pleadings.  \Vhat  the  jury 
have  to  determine  is:  does  the  machine  of  the 
defendant  infringe  the  machine  of  the  plaintiff? 
And  if  it  does  not,  then  the  defendant  is  enti- 
tled to  a  verdict;  but  if  it  does  infringe  the 
plaintiff's  machine,  then  the  plaintiff  is  entitled 
to  his  remedy,  and  it  is  no  answer  to  the  cause 
of  action  to  plead  or  prove  that  the  defendant 
is  the  licensee  of  the  owner  of  another  patent, 
and  that  his  machine  is  constructed  in  ac- 
cordance with  that  patent. 

Controversies  between  litigants  in  court  can- 
not be  completed  in  that  way,  nor  should  the 
plaintiff  be  subjected  to  such  outside  issues,  as 
he  is  clearly  entilted  to  a  verdict  when  he  has 
proved  that  he  is  the  original  and  first  in- 
ventor of  his  improvement,  and  that  the  de- 
fendant has  infringed  his  patent.  Curt.  Pat.  §§ 
350,  353 ;  Carver  v.  Mfg.  Co.  2  Story,  432. 

Suppose  the  rule  in  that  respect  is  otherwise, 
still  the  judgment  of  the  circuit  court  must  be 
reversed,  as  the  next  exception  to  be  considered 
is  clearly  well  taken,  and  the  error  of  the  court 
is  of  such  a  character  that  it  cannot  be  reme- 
died in  any  other  way  than  by  granting  a  new 
trial. 

Testimony  was  offered  by  the  defendants  to 
prove  the  existence  and  use,  in  1858,  at  Grand 
Detour,  in  the  State  of  Illinois,  of  a  machine 
for  bending  plough  handles  similar  to  a  model 
shown  to  the  witness  under  examination,  and 
which,  as  is  claimed  by  the  defendants,  was 
the  same  in  its  mode  of  operations  as  the  pat- 
ented machine  of  the  plaintiffs. 
427*]  ^Objection  was  seasonably  made  by  the 
plaintiffs  to  the  admissibility  of  the  testimony, 
but  the  defendants  stating  that  they  expected 
to  connect  the  same  with  the  other  testimony 
showing  tliat  the  machine  was  in  public  use 
anterior  to  the  invention  described  in  the  plain- 
tiff's patent,  the  court  overruled  the  objection 
and  admitted  the  testimony,  and  the  bill  of 
exceptions  shows  that  other  testimony  was  in- 
troduced by  the  defendants  tending  to  prove 
that  tlie  machine  described  by  the  witness,  or 
others  like  it,  were  in  public  use  at  that  place 
before  the  date  of  the  invention  claimed  and 
owned  by  the  plaintiffs. 

Evidence  to  prove  such  a  defense  is  not  ad- 
missible in  any  case  without  an  antecedent 
compliance  with  the  conditions  specified  in  the 
15th  section  of  the  Patent  Act.  Whenever 
the  defendant  relies,  in  his  defense,  on  the 
fact  of  a  previous  invention,  knowledge,  or 
use  of  the  thing  patented,  "he  shall  state  in 
his  notice  of  special  matter,  the  names  and 
places  of  residence  of  those  whom  he  intends 
to  prove  to  have  possessed  a  prior  knowledge 
of  the  thing,  and  where  the  same  had  been 
used,"  and  if  he  does  not  comply  with  that  re- 
quirement no  such  evidence  can  be  received 
under  the  general  issue.  5  Stat,  at  L.  123; 
Teese  v.  Huntingdon,  23  How.  10,  10  L.  ed.  482. 

Unless  the  rule  of  law  was  so  the  plaintiff 
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might  often  be  surprised  at  the  trial,  as  he 
would  rely  upon  tlie  presumption  which  the 
patent  affords,  that  he  or  his  assignor  or 
grantor  was  the  original  and  first  inventor  of 
the  improvement  in  question,  and  would  not 
think  it  necessary  to  summon  witnesses  to  re- 
but thft  evidence  introduced  by  the  defendant 
attacking  the  novelty  of  his  patent.  Agawam 
Co.  v.  Jordan    [ante,   179]. 

Other  exceptions  to  the  rulings  of  the  court 
were  taken  by  the  plaintiffs  to  the  same  effect, 
but  it  is  unnecessary  to  refer  to  them,  as  the 
charge  of  the  court  shows,  to  a  demonstration, 
that  the  court  throughout  the  trial  overlooked 
the  fact  that  such  evidence  is  not  admissible  in 
patent  cases,  unless  it  appears  that  the  defend- 
ant, thirty  days  before  the  trial,  gave  notice 
in  writing  to  the  plaintiff,  or  his  attorney 
*of  his  intention  to  give  such  special  [*4a8 
matter  in  evidence,  as  required  m  the  15th 
section  of  the  Patent  Act,  and  that  the  no- 
tice given  constituted  a  compliance  with  the 
several    conditions    therein    specified. 

Compliance  with  that  provision  being  a  con- 
dition precedent  to  the  right  of  the  defendant 
to  introduce  such  evidence,  under  the  general 
issue,  it  necessarily  follows  that  the  onus  pro- 
bandi  is  on  him  to  show  that  the  required  no- 
tice was  given  to  the  plaintiff  thirty  days  be- 
fore the  trial,  and  if  he  fails  to  do  so  he  can- 
not introduce  any  evidence  to  controvert  the 
novelty  of  the  patent.  Phil.  &  T.  R.  R.  Co. 
v.  Stimpson,  14  Pet.  459;  Silsby  v.  Foote,  14 
How.  222;  Phillips  v.  Page,  24  How.  168,  16 
L.  ed.  641. 

Undoubtedly,  the  plea  of  not  guilty  puts  in 
issue  the  novelty  of  the  invention  as  well  as 
the  charge  of  infringement;  but  the  answer  to 
that  suggestion,  as  applied  to  this  case,  is  that 
the  letters  patent,  when  introduced  by  the 
plaintiffs,  afforded  a  prima  facie  presumption 
that  the  assignor  of  the  plaintiffs  was  the 
original  and  first  inventor  of  the  improvement, 
and  as  the  defendants  had  not  given  to  the 
plaintiffs  the  required  notice  that  they  in- 
tended to  offer  evidence  at  the  trial  to  over- 
come that  presumption,  they  had  no  right  to 
introduce  any  such  evidence,  and  it  necessarily 
follows  that  the  court  had  no  right  to  submit 
any  such  question  to  the  jury. 

Two  defenses,  said  the  court,  are  interposed 
by  the  defendants:  (1)  That  the  patent  is 
void  for  the  want  of  novelty.  (2)  That  tlie 
machine  constructed  and  used  by  the  defend- 
ants does  not  infringe  the  patented  machine 
of  the  plaintiffs;  and  the  charge  proeeeils 
throughout  upon  the  ground  that  both  of  those 
defenses  were  open  and  were  to  be  determined 
by  the  jury. 

Extended  remarks  were  made  by  the  judjre 
to  the  jury,  upon  the  evidence  produced  by  the 
defendants  to  impeach  the  novelty  of  the  in- 
vention, and  very  full  explanations  were  given 
to  them  in  respect  to  the  principles  of  law  by 
which  they  were  to  be  governed  in  determining 
that  question.  Most  of  the  rules  of  law  as 
stated  by  the  judge  are  correct  'but  [•4*9 
the  difficulty  is  that  no  such  questions  were  in- 
volved in  the  pleadings. 

Judgment  reversed.     New  venire  ordered. 

Mr.  Justice  Swayne,  dissenting: 
I   am   unable   to   concur   in   the   conclusion 
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reached  by  the  majority  of  my  brethren,  and 
will  state  briefly  the  grounds  of  my  dissent. 

The  judgment  is  reversed,  because  no  notice 
of  the  special  matters  which  were  proved  to 
the  jury  is  found  in  the  record.  If  a  sufficient 
notice  had  been  given  to  the  plaintiffs,  accord- 
ing to  the  statute,  the  testimony  was  unques- 
tionably proper  to  be  received.  It  is  shown  by 
the  bill  of  exceptions,  that  the  admission  of 
the  evidence  was  objected  to,  but  upon  what 
ground,  except  as  to  one  item  mentioned  here- 
after, does  not  appear.  The  objection  may 
have  had  reference  to  several  considerations 
other  than  the  want  of  notice.  The  case  was 
tried  in  all  respects  as  if  no  such  defect  ex- 
isted. If  due  notice  had  not  been  given,  and 
that  fact  had  been  brought  to  the  attention 
of  the  learned  district  judge  who  tried  the 
case,  it  cannot  be  doubted  that  he  would  at 
once  have  excluded  the  evidence,  or  have  ad- 
mitted it  only  after  the  defect  had  been  prop- 
erly supplied.  It  nowhere  appears  in  the  case 
that'  such  an  objection  was  made  in  the  court 
below.  A  series  of  instructions  were  asked  by 
the  plaintiffs'  counsel,  and  refused  by  the 
court;  neither  of  them  has  any  reference  to 
this  point.  The  court  was  not  asked  to  rule 
out  the  evidence,  nor  to  direct  the  jury  to  dis- 
regard it.  The  point  was  not  made  in  this 
court  by  the  counsel  for  the  plaintiffs  in  error. 
OUier  errors  were  strenuously  insisted  upon, 
"but  nothing  was  said  upon  tais  subject.  Other 
objections  to  the  admission  of  the  testimony 
excepted  to  in  the  court  below  were  fully  dis- 
cussed here,  but  there  was  entire  silence  as 
to  the  want  of  notice.  The  discovery  that 
there  is  no  notice  in  the  record,  was  made 
after  the  cause  had  been  argued  and  submitted 
to  this  court,  and  the  objection  does  not  now 
430*]  *come  from  the  plaintiffs  in  error.  It 
is  not  of  a  jurisdictional  character. 

Upon  a  careful  examination  of  the  record,  it 
seems  to  me  doubtful  whether  any  of  the  testi- 
mony in  question  required  a  notice  to  author- 
ize its  introduction.  Coming  v.  Burden,  15 
How.  252,  except  that  of  Mitchell,  which  was 
objected  to  upon  a  distinct  and  different 
ground.  But  conceding  this  to  be  otherwise, 
under  the  circumstances,  I  think  these  prop- 
ositions apply: 

1.  We  are  bound  to  presume  that  a  proper 
notice  was  before  the  court  below.  This  sug- 
gestion derives  additional  weight  from  the  fact 
that  the  statute  requires  the  notice  to  be 
given  to  the  plaintiff,  and  does  not  prescribe 
that  it  shall  be  filed  in  the  clerk's  office,  or 
made  part  of  the  record.  In  some  of  the 
circuits  the  practice  has  been  heretofore  sim- 
ply to  produce  and  prove  it  at  the  trial. 

2.  If  there  were  no  such  notice,  it  was 
waived  by  the  plaintiffs  in  error,  and  they  are 
concluded  by  their  conduct.  Laber  v.  Cooper, 
{ante,  162]. 

3.  The  objection  not  having  been  made  in 
the  court  below,  according  to  the  settled  rule 
and  practice  of  this  cour^  it  cannot  be  made 
here.    Ibid. 

4.  The  plaintiffs  in  error  not  having  made 
the  objection,  this  court  ought  not  to  make 
and  enforce  it  for  them.  They  have  not  suf- 
fered, and  do  not  complain.  Tlie  interests  of 
jnstice  do  not  require  such  vicarious  and 
voluntary  action  on  the  part  of  this  court. 
6  Wall.  U.  S.,  Book  19. 


The  counsel  for  the  defendant  in  error  has 
luid  no  notice  and  no  opportunity  to  be  heard. 
I  think,  therefore,  tnat  the  judgment  ought  not 
to  be  reversed. 

I  am  authorized  to  say  that  my  brothers 
Grier  and  Miller  concur  in  this  opinion. 

THE  TRAVELERS'  INSURANCE  COMPANY 

OF  CHICAGO,  Plff.  in  Err., 

v. 

ISABELLA  MOSLEY. 
(See  S.  C.  8  Wall.  397-420.) 

Evidence  of  damages  from  personal  injury-^ 
mental  and  bodily  feelings — declarations  to 
prove  cause  of  injury  and  extent  of — ^what 
are  res  gestie. 

Wherever  the  bodily  or  mental  feelings  of  an  in- 
dividual are  material  to  be  proved,  the  usual  ex- 
pressions of  such  feelings  are  original  and  com- 
petent evidence. 

The  declarations  of  the  partj  himself  are  evi- 
dence to  prove  his  condition,  ills,  pains  and  symp- 
toms, whether  arising  from  sickness,  or  an  injury 
by  accident  or  violence. 

Declarations  of  a  party  as  to  the  cause  of  his 
injury,  as  that  he  had  fallen  down  stairs,  nmde 
immediately  after  the  occurrence,  are  admissible  as 
part  pt  the  res  gesta  to  show  such  cause. 

The  res  geste  are  the  statements  of  the  cause, 
made  by  the  person  Injured  almost  contempo- 
raneously with  Its  occurrence,  and  those  relating 
to  the  consequences,  made  whlje  the  latter  sub- 
sisted and  were  In  progress. 

[No.  200.] 
Argued  Nov.  8,  1869.    Decided  Nov.  29,  1869. 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  I  Hi- 
nois. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the 
amount  of  a  certain  policy  of  insurance  on  the 
life  of  her  husband,  deceased. 

The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  $5,000,  with  costs. 
Whereupon  the  defendant  sued  out  this  writ 
of  error.  The  questions  raised  here  relate  to 
the  admission  of  certain  evidence  on  the  trial 
below. 

They  are  fully  stated  by  the  court. 

Messrs.  0.  B.  Sansum  and  S.  W.  Fuller,  for 
plaintiff  in  error: 

1.  The  undertaking  is  to  pay  to  the  defend- 
ant in  error  $5,000  within,  ninety  days  after 
the  death  of  Arthur  H.  Mosley,  provided  it 
occurred  by  accidental  injury  and  within  three 
months  after  the  injury;  and  provided,  too, 
the  injury  should  be  by  outwaM  and  visible 
means,  of  which  proof  satisfactory  to  the  plain- 
tiff in  error  can  be  furnished. 

2.  The  contract  is  not  to  pay  the  sum  men- 
tioned within  ninety  days  after  proof  of  death ; 
but  it  is  to  pay  the  stun  mentioned,  within 
ninety  days  after  it  is  proved  to  the  Com- 
pany's satisfaction  that  the  death  of  the  in- 
sured was  caused  by  injuries,  the  result  of 
accident. 

3.  Defendant  in  error  must  show:  1,  that 
deceased  died   from   injuries  caused  by  acci- 

NoTi. — How  qear  the  main  transaction  must 
declarations  be  made  In  order  to  constitute  part  of 
the  res  gests — see  note,  19  L.R.A.  733. 

Evidence :  declnratlons  of  injured  partv  as  to 
injury,   expressions  of  pain,   sutTerlng,   etc. 

Declarations  of  the  injured  party,  though  plain- 
tier,  at  time  of  disaster  explaining  the  occurrence 
and  its  eCTects  on  him.  are  competent  In  his  own 
faror.  If  part  of  the  res  gesttt.     Browoell  v.  Paciflc 
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dent;  and  2,  that  proof  thereof  was  satisfac- 
tory to  plaintiff  in  error. 

4.  Declarations  made  by  deceased  to  the  de- 
fendant in  error  and  to  his  son,  are  not  proper 
evidence  to  establish  the  fact  that  deceased 
did  fall  down  the  stairs  in  question.  Queen 
V.  Hepburn,  7  Cranch,  290;  King  v.  Eriswell, 
3  T.  R.  707;  Ellicott  v.  Pearl,  10  Pet.  412. 

5.  If  the  declarations,  made  by  deceased  to 
defendant  in  error  and  td  his  son,  are  not  ad- 
missible evidence  to  establish  the  fall  down 
the  stairs,  then  there  is  nothing  to  establish 
an  accident;  for  the  bill  of  exceptions  states 
that  no  witness  testified  tliat  deceased  did 
fall  down  the  stairs. 

It  is  submitted  that  the  first  and  second 
points  are  established  by  the  terms  and  con- 
ditions of  the  contract,  for  it  is  not  an  in- 
surance against  death  generally;  but  it  is  an 
agreement  to  pay  to  the  defendant  in  error 
a  sum  certain  provided  Arthur  H.  Mosleydied 
from  injuries — not  injuries  generally,  but  ac- 
cidental injuries. 

In  the  second  condition  of  the* contract,  it  is 
expressly  provided  that  proof,  satisfactory  to 
the  plaintiff  in  error,  shall  be  made.  .The 
plaintiff  in  error  is  the  judge  as  to  what 
proofs  shall  be  satisfactory.  It  may  be  a  hard 
agreement,  but  still  it  is  the  contract  between 
the  parties.  The  court  will  enforce  the  con- 
tract that  the  parties  have  made.  The  plain- 
tiff in  error,  by  refusing  to  pay  the  sum  in- 
sured, and  by  contesting  the  demand,  says 
that  the  proof  of  the  injuries  and  accident  are 
not  satisfactory.  There  is  no  allegation  in 
the  declaration  that  proof  of  the  injuries  and 
accident  has  been  satisfactory  to  the  plaintiff 
in  error.  The  court  will  presume  that  to 
have  been  proven  which  is  properly  alleged, 
but  no  presumption  will  be  made  as  to  things 
material  which  are  not  properly  alleged;  and 


R.  R.  Co.  47  Mo.  239;  Prink  v.  Coe.  4  Greene 
(Iowa),  665. 

Declarations  subsequent  to  the  act  are  also  ad- 
missible. Com.  V.  McPike,  3  Cush.  181 ;  Harriman 
T.  Btowe,  67  Mo.  93.  Contra.  Clevehmd,  &c.,  R. 
R.  Co.  V.  Mara,  26  Ohio  St.  185. 

The  fact  that  It  was  a  dying  declaration  does  not 
make  it  admissible.  If  not  part  of  the  res  gesta. 
Marshall  v.  C.  &  O.  B.  R.  R.  Co.*  48  111.  475. 

Where  evidence  of  a  declaration  Is  admissible,  a 
person  present  may  .state  what  he  heard  said.  I. 
P.  etc.  R.  Co.  V.  Anthony,  43  Ind.  183. 

Injured  person  may  be  asked  extent  and  nature 
of  Injury,  his  condition,  ability  to  work.  &c.  Creed 
V.  Hartman,  8  Bosw.  123 ;  People  v.  Tubbs,  37  N. 
Y.  586.  ^      , 

The  injured  member  may  be  shown  the  jury. 
Mulhado  v.  Brooklyn  City  R.  R.  Co.  30  N.  Y.  370. 

Declarations  of  pain,  suffering,  actions,  groans, 
outcries,  expressions  of  pain  and  distress  at  the 
time  of  such  suffering,  may  be  given  in  evidence  in 
the  injured  persoa's  favor,  even  though  after  the 
commencement  of  the  action.  Matteson  v.  N.  Y. 
C.  R.  R.  Co.  35  N.  Y.  487 :  62  Barb.  364 :  Murphy 
V.  N.  Y.  C.  R.  R.  Co.  66  Barb.  125;  Barber  v. 
Merriam,  11  Allen.  322;  Kent  v.  L4ncoln,  32  Vt. 
591 ;  Kennard  v.  Burton.  25  Me.  31).  43  Am.  Dec. 
249:  Phillips  V.  Kelley.  29  Ala.  628:  Caldwell  v. 
Murphy.  11  N.  Y.  416:  Werely  v.  Persons.  28  N. 
Y.  344  :  Baker  v.  Griffin.  10  Bosw.  140 :  Brown  v. 
N.  Y.  C.  R.  R.  Co.  32  N.  Y.  597;  Gray  v.  Mc- 
Laughlin, 26  Iowa.  279. 

When  such  declarations  are  evidence,  they  may 
be  proved  by  any  witness  who  heard  them  :  they 
are  of  greater  weight  if  made  to  and  proved  by  a 
medical  attendant.  Howe  v.  Plalnfleld.  41  N.  H. 
13.'>:  Perkins  v.  Concord  &c.  R.  R.  Co.  44  N.  H. 
22.1. 

Where  parties  may  testify  themselves,  evidence 
of  others,  if  party  is  living,  should  be  received 
with  caution.  Reed  v.  N.  Y.  C.  R.  R.  Co.  45  N. 
Y.  574. 
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if  the  allegations  in  the  declaration  are  such 
as  to  show  that  a  general  demurrer  would  have 
been  sustained  had  it  been  made,  there  should 
have  been  an  arrest  of  judgment. 

Upon  the  4th  and  5th  points  it  is  submitted 
that  the  declarations  of  deceased  made  to  his 
wife  and  son  four  days  before  he  died,  ought 
not  to  have  been  admitted  to'  establish  the 
fact  that  deceased  did  fall  down  the  stain 
in  question,  because  they  are  clearly  hearsay, 
and  they  do  not  come  within  any  of  the  ex- 
ceptions to  the  general  rule,  that  derivative 
or  second-hand  statements  are  not  receivable 
as  evidence  in  causa. 

Best,  Ev.  sec.  493. 

The  reasons  against  admitting  them  an^ 
that  the  party  against  whom  the  evidence  is 
offered  has  had  no  opportunity  to  e.vamine 
the  original  source;  and  that  assuming  the 
original  statement  to  be  correctly  reported, 
it  was  not  originally  made  under  the  sanction 
of  an  oath;  and  though  it  were  made  under 
the  sanction  of  an  oath  in  judicio,  it  is  not 
admissible  unless  the  party  against  whom  it 
is  offered  had  the  right  and  opportunity  to 
cross-examine,  but  neglected  it. 

The  circumstances  of  this  case  are  to  be 
consulted  to  ascertain  whether,  according  to 
the  law  of  evidence,  the  tendered  and  admit- 
ted evidence  comes  within  any  of  the  excep- 
tions to  the  general  rule  which  excludes  dec-^ 
larations  of  persons  not  examined  in  judicio. 

Ex  necessitate  is  one  exception.  But  the 
death  or  lunacy  of  a  witness  who  had  imme- 
diate knowledge  of  the  fact  is  not  considered 
sufficient  to  relax  the  general  rule.  The  ex- 
ception ex  necessitate  must  have  arisen  from 
a  general  presumption  coming  out  of  the  na- 
ture of  the  case,  and  that  in  the  common 
course  of  human  affairs,  there  would  be  a  de- 
Statements  of  past  facts  are  not  admissible,  and 
where  they  are  mingled  with  present  complaints 
are  no  proof  of  the  truth  of  the  facts  stated.  Til- 
son  V.  Terwllllger,  56  N.  Y.  273 ;  People  v.  Davis, 
56  N.  Y.  95 :  People  v.  Williams,  3  Park.  Cr.  84  ; 
Waldele  v.  N.  Y.  C.  &  H.  R.  R.  Co.  61  How.  Pr. 
350:  Chapln  v.  Marlborough.  9  Gray,  244:  Uxsh 
V.  McDaniel,  13  Ired.  Ij.  485;  Rogers  v.  Craln„ 
30  Tex.  284. 

Expressions  of  pain  and  suffering  by  injured  par- 
ty to  physicians  when  they  were  examining  her 
and  statements  as  to  her  health  to  a  neighbor,  are 
admissible.  Matteson  v.  N.  Y.  C.  R.  R.  Co.  35  X. 
Y.  487. 

Complaints  and  Indications  of  suffering  of  In- 
jured party  on  a  physical  examination  requested 
by  opposite  party,  are  admissible.  Qualfe  v.  C.  & 
N.  W.  Ry.  Co.  48  Wis.  513.  33  Am.  Rep.  821  :  or  to 
his  attending  physician.  Fny  v.  Harlan,  128  Mass. 
244 :  S.  C.  35  Am.  Rep.  372. 

The  existence  of  many  bodily  sensations  and  ail- 
ments which  go  to  make  up  the  symptoms  of  dis- 
ease or  injury  can  he  known  only  to  the  person 
who  experiences  them.  It  Is  the  statement  and 
description  of  these  which  enter  Into  and  form 
part  of  the  facts  on  which  the  opinion  of  an  exi^ert 
as  to  the  conditions  of  health  or  disease  Is  found- 
ed.    Barber  v.  Merriam,  11  Allen.  324. 

Not  only  the  opinion  of  the  expert  fonnd.'rt  la 
part  upon  such  data  Is  receivable  In  evidence.  b"t 
he  may  state  what  his  patient  said  In  desciiulng 
his  bodily  condition,  if  said  under  circumstances 
which  free  It  from  all  suspicion  of  beinu  snokm 
with  reference  to  future  litigation,  and  give  It  the 
character  of  res  cests.  111.  Cent.  R.  R.  Co.  ▼. 
Sutton.  42   111.  438. 

Statements  of  wounded  man  while  wounds  wei* 
lielng  examined  In  explanation  of  character  and  «. 
tent  of  injury,  but  not  as  to  instrument  c*  name  ot 
person  by  which  Inflicted,  are  admissible  In  prose- 
cution growing  out  of  conflict  in  which  wound  was 
Elfeii.     I/en  ton  v.  State.  1  Swan.  279. 
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feet  of  evidence  and  failure  of  justice,  unless 
such  evidence  was  admitted. 

Stark.  28. 

Marshall,  Ch.  J.  in  Queen  v.  Hepburn,  7 
Cranch,  290,  said:  ''If  the  circumstance,  that 
the  eye-witness  of  any  fact  be  dead,  should 
justify  the  introduction  of  testimony  to  es- 
tablish that  fact  from  hearsay,  no  man  could 
feel  safe  in  any  property,  a  claim  to  which 
might  be  supported  by  proof  as  easily  ob- 
tained. .  .  .  This  court  is  not  inclined 
to  extend  the  exceptions  further  than  they 
have  already  been  carried."  And  again,  in  1 
Wheat.  8.  the  same  learned  Judge  says:  "We 
have  revised  our  decision  in  the  case  of  Queen 
V.  Hepburn,  7  Cranch,  290,  and  confirmed  it." 

The  fact  which  defendant  in  error  seeks  to 
establish  by  these  declarations  is  not  one  of 
reputation,  nor  of  pedigree,  nor  boundary; 
therefore  none  of  these  exceptions  apply. 

Examining   them   under   the   Light   of   Dying 

Declarations. 

A  declaration  made  in  extremis,  under  the 
apprehension  of  approaching  dissolution,  is 
admissible  in  certain  cases,  but  they  are 
criminal  cases  only.  This  is  a  civil  action. 
They  are  never  admitted  unless  the  court  is 
satisfied  that  the  party  who  made  the  declara- 
tions was  under  the  impression  of  approaching 
death,  and  unless  they  relate  to  the  cause  of 
his  death  and  are  tendered  on  a  criminal 
charge  respecting  it.     Stark.  Ev.  38. 

But  such  is  not  the  case  at  bar. 

There  is  but  one  other  light  under  which 
these  declarations  can  be  examined  and  their 
admissibility  tested;  that  is,  res  gestae.  Are 
they  res  gests?  Stark  says  res  gestae  are  the 
surrounding  facts  of  a  transaction,  and  may 
be  submitted  to  a  jury,  provided  they  can  be 
established  by  competent  means  sanctioned 
by  the  law,  and  afford  any  fair  presumption 
or  inference  as  to  the  question  in  dispute. 
And  again;  it  is  said  that  declarations  ac- 
companying an  act  explanatory  of  that  act, 
are  res  sesta".  They  are  the  surrounding 
facts — explanatoiy  of  an  act  or  showing  a  mo- 
tive for  acting.  But  the  principal  fact  must 
be  first  established;  and  until  it  is  estab- 
lished, surrounding  facts  are  not  admissible; 
and  certainly  exhibiting  surrounding  facts  is 
not  establishing  a  principal  fact. 

The  learned  counsel  for  the  defendant  in  er- 
ror cites  Aveson  v.  Kinnaird,  6  East,  188,  and 
relies  upon  it  alone  as  decisive  in  this  case. 
It  is  his  only  authority,  and  it  is  submitted 
that  it  makes  against  and  not  for  his  case. 
In  that  case  the  issue  was,  whether  the  in- 
sured was  in  good  health  at  the  time  the  pol- 
icy, then  in  question,  was  effected  on  her 
life  by  her  husband.  A  few  days  after  the 
physician  examined  her  and  made  inquiries 
of  her  of  her  health,  she  was  seen  in  bed  at 
11  o'clock  in  the  forenoon;  and  a  witness  was 
called  to  testify  to  the  fact  that  she  saw  the 
deceased  in  bed  at  the  time  mentioned,  and 
that  deceased  then  said  she  was  not  in  good 
health  and  that  she  was  afraid  she  would  die 
before  the  policy  could  be  delivered.  The 
fact  that  deceased  was  in  bed  was  established 
by  the  witness.  This  was  a  material  fact  to 
be  established  upon  the  issue  made  in  the 
case,  viz.:  whether  the  deceased  was  in  good 
health  at  the  time;  and  doubtless  the  declara- 
tions of  the  deceased  were  admissible,  ex- 
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plaining  why  she  was  in  bed.  Upon  an  issue 
as  to  whether  the  deceased  was  well  or  ill  at 
the  time  in  question,  her  declarations  were 
admissible;  for  one's  feelings  while  suffering 
from  aiiy  malady,  are  the  true  indicators  of 
that  malady,  and  how  the  deceased  in  the 
case  cited  felt,  could  only  be  ascertained  by 
what  she  said.  The  case  upon  which  my 
learned  brother  relies  so  confidently,  is  one 
of  necessity  as  well  as  res  gestae.  The  very 
nature  of  that  case  made  it  necessary  to  show 
what  the  deceased  said  as  to  how  she  felt; 
and  being  found  sick  in  bed,  her  declaration 
while  she  was  there  is  a  surrounding  fact  ex- 
planatory of  the  material  fact— being  found 
in  bed. 

The  declarations  of  the  deceased  in  the  case 
at  bar,  as  they  show  how  he  felt  in  the  pres- 
ence of  the  witnesses,  are  res  gestae,  so  far  as 
they  are  explanatory  of  the  other  facts  aa 
they  were  occurring  then.  But  it  is  submitted 
that  as  evidence  of  his  fall  down  the  stairs, 
they  are  not  competent.  The  fact  that  de- 
ceased declared  to  the  defendant  in  error 
that  he  had  fallen  down  the  back  stairs  and 
hit  his  head,  is  not  the  point  in  controversy 
in  the  case  at  bar.  The  controversy  between 
the  parties  is:  did  the  deceased  fall  down  the 
stairs  in  question,  and  was  the  fall  accident- 
al? The  declaration  of  the  deceased  nuide  to 
the  defendant  in  error  as  she  says,  several 
days  before  he  died,  is  all  that  we  have  upon 
the  facts  in  question.  Is  that  competent  and 
enough?^  It  is  not  competent  to  prove  the 
fall.    How  is  it  enough  to  prove  the  accident  t 

Messrs.  Hughes,  Denver  &  Peck,  Elliott  An- 
thony, and  L.  Janin,  for  defendant  in  error: 

1.  That  the  evidence  in  question  was  proper 
evidence,  is  well  settled;  and  Greenleaf  in  his 
work  on  Evidence,  Vol.  I.  sec.  102,  p.  132, 
sajrs  that  '^The  representation,  by  a  sick  per- 
son, of  the  nature,  symptoms  and  effects  of 
the  malady  under  which  he  is  laboring  at  the 
time,  are  received  as  original  evidence.  If 
made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence;  but  if  made  to 
any  other  person  they  are  not,  on  that  ac- 
count, to  be  rejectea." 

This  principle  is  laid  down  by  all  writers 
on  evidence,  and  is  so  familiar  in  practice 
that  the  multiplication  of  authorities  'on  the 
point  is  unnecessary.  The  case  of  Aveson  v. 
Kinnaird,  6  East,  188,  is  directly  in  point,  and 
is,  we  think,  decisive  of  this  case. 

2.  This  case  was,  we  think,  appealed  for  the 
purpose  of  delay,  and  if  so,  then  we  think 
that  the  remarks  of  the  court  in  The  Douro,  3 
Wall.  565,  18  L.  ed.  168,  are  particularly  ap- 
plicable. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Illinois.  The  action  was  upon  a  policy  of 
insurance.  It  insured  Arthur  H.  Mosley 
against  loss  of  life,  or  personal  injury  by  any 
accident  within  the  meaning  of  the  instrument, 
and  was  issued  to  Mrs.  Arthur  H.  Mosley^ 
the  wife  of  the  assured,  for  her  benefit.  The 
declaration  was  in  assimipsit.  The  defendant 
pleaded  the  general  issue,  and  the  cause  was 
tried  by  a  jury.  The  plaintiff  recovered.  Dur- 
ing the  trial,  a  bill  of  exceptions  was  taken  by 
the  plaintiff  in  error,  by  which  it  appears  that 
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the  contest  between  the  parties  was  upon  the 
question  of  fact,  whether  Arthur  H.  Mosley, 
the  assured,  died  from  the  effects  of  an  acci- 
dcmtal  fall  down  stairs  in  the  night,, or  from 
natural  causes. 

The  defendant  in  error  was  called  as  a  wit- 
ness in  her  own  behalf,  and  testified,  "That 
the  assured  left  his  bed  Wednesday  night,  the 
18th  of  July,  1866,  between  12  and  1  o'clock; 
that  when  he  came  back>  he  said  he  had  fallen 
down  the  back  stairs,  and  almost  killed  him- 
self ;  that  he  had  hit  the  back  part  of  his  head  in 
falling  down  stairs;  .  .  .  she  noticed  that 
his  voice  trembled ;  he  complained  of  his  head, 
and  appeared  to  be  faint  and  in  great  pain. 

To  the  admission  of  all  that  part  of  the 
testimony  which  relates  to  the  declarations  of 
the  assured,  about  his  falling  down  stairs,  and 
the  injuries  he  received  by  the  fall,  the 
404*]  'counsel  of  the  defendants  objected. 
The  court  overruled  the  objection,  and  the  de- 
fendants excepted. 

Wm.  H.  Mosley,  son  of  the  assured,  testified, 
in  behalf  of  the  plaintiff,  "That  he  slept  in  the 
lower  part  of  the  building,  occupied  by  his  fa- 
ther; that  about  12  o'clock  of  the  night  be- 
fore mentioned,  he  saw  his  father  lying  with 
his  head  on  the  counter,  and  asked  him  what 
was  the  matter;  he  replied,  that  he  had  fallen 
down  the  back  stairs  and  hurt  himself  very 
badly."  The  defendants  objected  to  both  the 
question  and  answer.  An  exception  to  their 
Admission  followed. 

The  same  witness  testified  further,  'fThat  on 
the  day  after  the  fall,  his  father  said  he  felt 
very  badly,  and  that  if  he  attempted  to  walk 
across  the  room,  his  head  became  dizzy;  on 
the  following  day,  he  said  he  was  a  little  worse, 
if  an3rthing.''  The  admission  of  this  testimony 
«lso  was  excepted  to  by  the  defendants. 

This  statement  presents  the  questions  which 
we  are  called  upon  to  consider.  They  are, 
whether  the  court  erred  in  admitting  the  dec- 
larations of  the  assured,  as  to  his  bodily  in- 
juries and  pains,  and  whether  it  was  error  to 
«dmit  such  declarations,  to  prove  that  he  had 
fallen  down  the  stairs. 

It  is  to  be  remarked,  that  the  declarations 
of  the  former  class  all  related  to  present  ex- 
isting t^cts  at  the  time  they  were  made. 

Those  of  the  latter  class  were  made  immedi- 
ately, or  very  soon  after  the  fall;  the  declara- 
tions to  his  son,  before  he  returned  to  his  bed- 
room ;  those  to  his   wife,  upon  his  reaching  there. 

Wherever  the  bodily  or  mental  feelings  of  an 
individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings. are  original  and 
competent  evidence.  Those  expressions  are  the 
natural  reflexes  of  what  it  might  be  impossible 
to  show  by  other  testimony.  If  there  be  such 
other  testimony,  this  may  be  necessary  to  set 
the  facts  thus  developed  in  their  true  light, 
and  to  give  them  their  proper  effect.  As  inde- 
pendent, explanatory  or  corroborative  evidence, 
405*]  it  is  often  *  indispensable  to  the  due  ad- 
ministration of  justice.  Such  declarations  are 
regarded  as  verbal  acts,  and  are  as  competent 
aa  any  other  testimony,  when  relevant  to  the 
issue.  Their  truth  or  falsity  is  an  inquiry  for 
the  jury. 

In  actions  for  the  breach  of  a  promise  to 
marry,  such  evidence  is  always  received  to 
show  the  affection  of  the  plaintiff  for  the  de- 
fendant while  the  engagement  subsisted^  and 
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the  state  of  her  feelings  after  it  was  broken 
off;  and  in  actions  for  criminal  conversa- 
tion, to  show  the  terms  upon  which  the 
plaintiff  and  his  wife  lived  together  before 
the  cause  of  action  arose.  Upon  the  same 
ground,  the  declarations  of  the  party  himself 
are  received  to  prove  his  condition,  ills,  pains 
and  symptoms,  whether  arising  from  sickness 
or  an  injury  by  accident  or  violence.  If  made 
to  a  medical  attendant,  they  are  of  more 
weight  than  if  made  to  another  person.  But 
to  whomsoever  made,  they  are  competent  evi- 
dence. Upon  these  points,  the  leading  writers 
upon  the  law  of  evidence,  both  in  this  country 
and  in  England,  are  in  accord.  1  Greenl.  £v. 
8  102;  1  Phil.  Ev.  183;  1  Taylor,  Ev.  478,  |  518. 

There  is  a  limitation  of  this  doctrine  that 
must  be  carefully  observed  in  Its  application. 

Such  evidence  must  not  be  extended  beyond 
the  necessity  upon  which  the  rule  is  founded. 
It  must  relate  to  the  present,  and  not  to  the 
past.  Anything  in  the  nature  of  narration 
must  be  exclud^.  It  must  be  confined  strict- 
ly to  such  complaints,  expressions,  and  excla- 
mations, as  furnish  evidence  of  '*a  present  exist- 
ing pain  or  malady.*'  Bacon  v.  Inhab.  etc,  7 
Gush.  686.  Examined  by  the  standard  of  these 
rules,  the  testimony  to  which  this  exception 
relates  was  properly  admitted. 

The  other  exception  requires  a  fuller  exami- 
nation* 

Was  it  competent  to  prove  the  fall  by  the 
declarations  of  the  assured  made  under  the 
circumstances  disclosed  in  the  bill  of  excep- 
tions? 

In  Thompson  v.  Trevanion,  Skin.  402,  the 
action  was  for  the  *battery  and  wound-  [*4o6 
ing  of  the  wife.  Lord  Chief  Justice  Holt  "al- 
lowed, what  the  wife  said  immediately  upon 
the  hurt  received  and  before  that  she  had 
time  to  contrive  or  devise  anything  for  her 
own  advantage,  to  be  given  in  evidence."  The 
reporter  adds:  "Quod  nota.  This  was  at  nisi 
prius,  in  Middlesex,  for  wounding  the  wife 
of  the  plaintiff."  This  case  was  referred  to 
by  Lord  Ellenborough  with  approbation  in  the 
case  before  him  of  Aveson  v.  Kinnaird,  6  East, 
191,  197.  In  that  case,  Lawrence,  Justice,  in 
answer  to  the  objection,  that  such  evidence 
was  hearsay,  said:  "It  is  in  every  day's  ex- 
perience in  actions  of  assault,  that  what  a 
man  has  said  of  himself,  to  his  surgeon,  is  evi- 
dence to  show  what  he  has  suffered  by  the 
assault." 

Rex  V.  Foster,  6  Carr.  &  P.  326,  was  an  in- 
dictment for  manslaughter,  for  killing  the  de- 
ceased by  driving  a  cab  over  him.  A  wagoner 
was  called  as  a  witness  for  the  prosecution. 
He  stated  that  he  saw  the  cab  drive  by  at  a 
very  rapid  rate,  but  did  not  see  the  accident* 
and  that  immediately  after,  on  hearing  the  de- 
ceased groan,  he  went  to  him  and  asked  him 
what  was  the  matter.  The  counsel  for  the 
prisoner  objected,  that  what  was  said  by  the 
deceased,  in  the  absence  of  the  prisoner,  could 
not  be  received  in  evidence. 

Gurney,  Baron,  said,  that  what  the  deceased 
said  at  the  instant,  as  to  the  cause  of  the  ac- 
cident, was  clearly  admissible. 

Park,  Justice,  said,  that  it  was  the  best  pos- 
sible t^timony  that,  under  the  circumstances, 
could  be  adduced  to  show  what  knocked  the 
deceased  down.  Mr.  Justice  Patterson  con- 
curred.   The  prisoner  was  convicted. 

7$  II.  s- 
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In  The  Commonwealth  ▼.'  MTike,  3  Cush. 
181,  the  indictment,  as  in  the  preceding  case, 
was  for  manslaughter.  The  defendant  was 
charged  with  killing  his  wife.  It  appeared  that 
the  deceased  ran  up  stairs  from  her  ovm  room, 
in  the  night,  crying  murder,  and  bleeding. 
Another  woman,  into  whose  room  she  was  ad- 
mitted, went  at  her  request,  for  a  physician. 
407*]  A  third  'person,  who  heard  her  cries, 
went  for  a  watchman  and,  on  his  return,  pro- 
ceeded  to  the  room  where  she  was.  He  found 
her  on  the  floor,  bleeding  profusely.  She  said 
the  defendant  had  stabbed  her.  The  defend- 
ant's counsel  objected  to  the  admission  of 
this  declaration  in  evidence.  The  objection 
was  overruled.  The  Supreme  Court  of  Massa- 
chusetts held  that  the  evidence  was  properly 
admitted.  It  was  said  that  the  declaration 
was  "of  the  nature  of  res  gestae,"  and  that 
the  time  when  it  was  made  was  so  recent, 
after  the  injury  was  inflicted,  as  to  justify 
receiving  it  upon  that  ground. 

It  is  not  easy  to  distinguish  this  case  and 
that  of  Rex  v.  Foster,  in  principle,  from  the 
case  before  us,  as  regards  the  point  under  con- 
sideration. 

In  Aveson  v.  Kinnaird,  it  was  said  by  Lord 
Ellenborough,  that  the  declarations  were  ad- 
mitted in  the  case  in  Skinner,  because  they 
were  a  part  of  the  res  gests. 

To  bring  such  declarations  within  this  prin- 
ciple, generally,  they  must  be  contemporaneous 
with  the  main  fact  to  which  they  relate.  But 
this  rule  is  by  no  means  of  universal  applica- 
tion. In  Rawson  v.  Haigh,  2  Bing.  99,  a  debt- 
or had  left  England  and  gone  to  Paris,  where 
he  remained.  The  question  was,  whether  his 
departure  from  England  was  an  act  of  bank- 
ruptcy, and  that  depended  upon  the  intent  by 
which  he  was  actuated.  To  show  this  intent, 
a  letter  written  in  France,  a  month  after  his 
departure,  was  received  in  evidence.  Upon  full 
argument,  it  was  held  that  it  was  properly 
received.  Baron  Park  said:  "It  is  impossible 
to  tie  down  to  time  the  rule  as  to  the  declara- 
tions.  We  must  judge  from  all  the  circum- 
stances of  the  case.  We  need  not  go  the  length 
of  saying,  that  a  declaration,  made  a  month 
after  the  fact,  would,  of  itself,  be  admissible; 
but  if,  as  in  the  present  case  there  are  con- 
necting circumstances,  it  may,  even  at  that 
time,  form  a  part  of  the  whole  res  gestse." 

Where  a  peddler's  wagon  was  struck  and  the 
peddler  injured  by  a  locomotive,  the  Supreme 
Court  of  Pennsylvania  said:  "We  cannot  say 
408*]  that  the  declaration  of  the  engineer  *was 
DO  part  of  the  res  gestse.  It  was  made  at  the 
time — in  view  of  the  goods  strewn  along  the 
road  by  the  breaking  up  of  the  boxes — and 
seems  to  have  grown  directly  out  of  and  im- 
mediately after  the  happening  of  the  fact." 
The  declaration  was  held  to  be  "a  part  of  the 
transaction  it»elf."  Hanover  R.  R.  Co.  v.  Coyle, 
65  Pa.  St.  402. 

In  the  complexity  of  human  affairs,  what  is 
done  and  what  is  said  are  often  so  related  that 
neither  can  be  detached  without  leaving  the 
residue  fragmentary  and  distorted.  There  may 
be  fraud  and  falsehood  as  to  both;  but  there 
is  no  ground  of  objection  to  one  that  does  not 
exist  equally  as  to  the  other.  To  reject  the 
verbal  fact  would  not  unfrequently  luive  the 
same  efl'ect  as  to  strike  out  the  controlling 
memltfr  from  a  sentence,  or  the  controlling 
a  Wall. 


sentence  from  its  context.  The  doctrine  of 
res  gestae  was  considered,  by  this  court,  in 
Beaver  v.  Taylor,  1  Wall.  037,  17  L.  ed.  001. 
What  was  said  in  that  case  need  not  be  re- 
peated. Here  the  principal  fact  is  the  bodily 
injur}-.  The  res  gestae  are  the  statements  of 
the  cause  made  by  the  assured  almost  con- 
temporaneously with  its  occurrence,  and  those 
relating  to  the  consequences  made  while  the 
latter  subsisted  and  were  in  progress.  Where 
sickness  or  afl'ection  is  the  subject  of  inquiry, 
the  sickness  or  affection  is  the  principal  fact. 
The  res  gestae  are  the  declarations  tending  to 
show  the  reality  of  its  existence,  and  its  ex- 
tent and  character.  The  tendency  of  recent 
adjudications  is  to  extend  rather  than  to  nar- 
row, the  scope  of  the  doctrine.  Rightly  guarded 
in  its  practical  application,  there  is  no  princi- 
ple in  the  law  of  evidence  more  safe  in  its  re- 
sults. There  is  none  which  rests  on  a  more 
solid  basis  of  reason  and  authority.  We  think 
it  was  properly  applied  in  the  court  below. 

In  the  ordinary  concerns  of  life,  no  one  would 
doubt  the  truth  of  these  declarations,  or  hesi- 
tate to  regard  them,  uncontradicted,  as  con- 
clusive. Their  probative  force  would  not  be 
questioned.  Unlike  much  other  evidence,  equal- 
ly cogent  for  all  the  purposes  of  moral  con- 
viction they  have  the  sanction  of  law  as  well 
as  of  reason.  The  want  of  this  *concur-  1*409 
rence  in  the  law  is  often  deeply  to  be  re- 
gretted. Appleton,  £v.  ch.  II,  12.  The  weight 
of  this  reflection,  in  reference  to  the  case  un- 
der consideration,  is  increased  by  the  fact,  that 
what  was  said  could  not  be  received  as  "dying 
declarations,"  although  the  person  who  made 
them  was  dead,  and  hence,  could  not  be  called 
as  a  witness. 

Judgment  affirmed. 

Mr.  Justice  Clifford,  dissenting; 

Questions  as  to  the  rules  of  evidence  "are  of 
vast  importance  to  all  orders  and  condition  of 
men"  interested  therein,  as  parties  in  common 
law  suits,  as  life,  liberty,  and  property  depend 
very  largely  upon  their  strict  observance,  that 
proper  testimony  pertinent  to  the  issue,  may 
not  be  excluded,  and  that  incompetent  and  im- 
proper testimony  may  not  be  received.  *  Mina, 
&c.  V.  Hepburn,  7  Cranch,  295;  King  v.  Eris- 
well,  3  T.  R.  721. 

"One  of  these  rules,"  says  Chief  Justice  Mar- 
shall, "is  that  hearsay  evidence  is,  in  its  own 
nature,  inadmissible.  Not  only  because  it  sup- 
poses that  better  testimony  might  be  adduced 
to  prove  the  alleged  fact,  but  on  account  of  its 
intrinsic  weakness,  its  incompetency  to  satis- 
fy the  mind  of  the  existence  of  the  fact,  and 
the  frauds  which  might  be  practiced  under  its 
color."  Experience  shows  that  wrong  verdicts 
are  the  usual  result  of  wrong  rulings  in  ad- 
mitting improper  testimony,  or  in  rejecting 
that  which  was  competent  and  material.  Ap- 
pellate courts,  viewing  the  matter  in  that  light, 
are,  therefore,  prompt  to  correct  such  errors 
and  to  reverse  judgments  founded  on  verdicts 
produced  or  influenced  by  such  erroneous  rul- 
ings. 

All  courts  agree,  that  the  introduction  of 
evidence  to  the  jury  is  governed  by  certain 
fixed  principles  of  law,  and  text  writers  usual- 
ly treat  the  subject  under  four  general  heads: 
(1)  That  the  evidence  must  correspond  with 
the  allegations  and  be  confined  to  the  iasvo. 
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(2)  That  the  substance  of  the  declaration  must 
4X0*]  be  proved  to  warrant  a  verdict  in  'favor 
of  the  plaintiflT.  (3)  That  the  burden  of  proy- 
inff  a  proposition  or  issue  lies  on  the  party 
holding  the  affirmative.  (4)  That  the  best 
evidence,  of  which  the  case  in  its  nature  is 
susceptible,  must  always  be  produced.  1 
Greenl.  Ev.  sec.  50. 

Founded,  as  the  action  is,  upon  a  policy  of 
insurance,  it  becomes  necessary,  in  order  to  un- 
derstand the  precise  bearing  of  the  rulings  em- 
braced in  the  exceptions,  to  examine  the  terms 
of  the  contract,  and  to  refer  to  the  exact  is- 
sue tendered  in  the  declaration.  By  the  terms 
of  the  policy,  insurance,  for  the  period  of  one 
year,  in  the  sum  of  $5,000,  was  granted  by  the 
defendants  to  the  late  husband  of  the  plaintiff, 
against  "personal  injury  caused  by  any  ac- 
cidents within  the  meaning  of  this  poli<^," 
•  .  .  and  such  injuries  as  shall  occasion 
death  within  three  months  from  the  happening 
thereof,  and  also  against  any  such  personal  in- 
jury, though  not  fatal,  if  the  assured  was 
thereby  absolutely  and  totally  disabled  from 
the  prosecution  of  his  usual  employment.  Aft- 
er setting  out  the  policy  in  full,  the  declaration 
alleges  that  the  assured,  on  the  1st  of  July  in 
the  same  year,  "accidentally  fell  down  a  pair 
«f  stairs  in  the  City  of  Chicago,  in  said  county, 
and  was  fwverely  injured  thereby,"  and  that 
the  assured,  within  three  months  after  the 
happening  of  the  said  accident,  died,  and  that 
the  death  of  the  assured  "was  occasioned  by 
said  injury  and  accident.'' 

Defendants  appeared  and  pleaded  that  they 
never  promised  in  manner  and  form,  as  alleged 
in  the  declaration,  which  presented  the  direct 
issue,  whether  the  assured  met  with  the  acci- 
dent and  injury  described  in  the  declaration, 
and  whether  his  death  was  occasioned  by  "the 
personal  injuries  caused  by  that  accident,  as 
therein  alleged.  Payment  of  the  sum  insured, 
in  case  of  such  personal  injury  or  death  oc- 
casioned by  any  accident  within  the  terms  of 
the  policy,  was  to  be  made  to  the  plaintiff,  and 
she  was  examined  as  a  witness  to  support  her 
claim  against  the  defendant  Corporation. 

Several  witnesses  "testified  as  to  backstairs 
being  there,  leading  to  the  back  yard,"  but  "no 
41  z*]  witness  testified  that  he  *saw  the  de- 
ceased fall  down  the  steps,"  and  there  was  no 
testimony  upon  the  subject,  except  that  given 
by  the  plaintiff  and  the  son  of  the  deceased, 
as  recited  in  the  bill  of  exceptions.  She  testi- 
fied, that  between  twelve  and  one  o'clock  (Ju- 
ly 18,  1866),  he  (her  husband)  got  up  and 
went  down  stairs  for  the  purpose  described; 
that  she  did  not  know  how  long  he  was  gone, 
but  "when  he  came  back,  he  said  he  had  fallen 
down  the  stairs  and  almost  killed  himself; 
that  he  had  hit  and  hurt  the  back  part  of  his 
head  in  falling  down  the  stairs  which  led  out 
back." 

Objection  was  duly  taken  to  the  testimony 
ot  the  witness  as  to  the  declarations  of  the 
husband,  but  the  court  overruled  the  objection, 
and  the  defendants  then  and  there  excepted. 

His  son  was  also  examined,  and  testified  that 
he  saw  his  father,  about  twelve  o'clock  that 
night,  lying  with  his  head  on  the  counter,  and 
that  "he  asked  him  what  was  the  matter,  and 
he  answered  that  he  had  fallen  down  the  back 
•tairs  and  hurt  himself  very  bad."  Seasonable 
objections  was  also  made  to  the  introduction 
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of  this  testimony,  but  the  court  admitted  it, 
and  the  defendant  excepted,  as  appears  by  the 
transcript. 

Viewed-  in  the  light  of  the  facts,  as  here 
stated,  which  are  carefully  and  accurately 
drawn  from  the  record,  I  am  clearly  of  the 
opinion  that  the  declarations  of  the  deceased, 
as  given  in  the  testimony  of  those  witnesses, 
were  inadmissible,  and  that  the  judgment  of 
the  circuit  court  should  be  reversed. 

Mere  declarations,  made  by  a  third  person, 
not  under  oath,  it  is  conceded,  are  hearsay; 
but  the  argument  is,  that  the  declaration  giv- 
en in  evidence  in  this  case*  may  be  regarded  as 
part  of  the  res  gestae  and,  therefore,  that  the 
testimony  of  both  witnesses  was  properly  ad- 
mitted as  original  evidence.  Declarations  of 
a  party  to  a  transaction,  though  he  was  not 
under  oath,  if  they  were  made  at  the  time  any 
act  was  done  which  is  material  as  evidence 
in  the  issue  before  the  court,  and  if  they  were 
made  to  explain  the  act^  or  to  unfold  its  na- 
ture and  quality,  and  were  of  a  character  to 
have  that  •effect  are  treated,  in  the  law  [*4ia 
of  evidence,  as  verbal  acts,  and  as  such,  are 
not  hearsay,  but  may  be  introduced  with  the 
principal  act  which  they  accompany,  and  to 
which  they  relate,  as  original  evidence,  be- 
cause they  are  regarded  as  a  part  of  the  prin- 
cipal act,  and  their  introduction  in  evidence 
is  deemed  necessary  to  define  that  act  and 
unfold  its  true  nature  and  quality.  Enos  ▼. 
Tuttle,  3  Conn.  250. 

But  such  declarations  cannot  properly  be 
received  as  evidence,  unless  the  principal  act 
which  they  accompany  and  to  which  they  re- 
late, is,  itself,  material  to  the  issue  to  be 
submitted  to  the  jury,  nor  unless  the  dcclara- 
ti9ns  were  made  at  the  time  the  principal  act 
was  done,  nor  unless  they  were  of  a  character 
to  explain  that  act,  or  to  unfold  its  true  na- 
ture and  quality,  as  they  are  only  admissible 
as  incident  to  the  principal  act,  and  because 
they  are  a  part  of  it,  and  are  necessary  to  ex- 
plain and  define  its  true  character.  Corinth 
V.  Lincoln,  34  Me.  812;  Noyes  v.  Ward,  19 
Conn.  269;  Moore  v.  Meacham,  10  N.  Y.  210; 
Osbom  V.  Robbins,  37  Barb.  482. 

When  the  inquiry  is  into  the  nature  and 
character  of  a  certain  transaction,  not  only 
what  was  done,  says  Mr.  Roscoe,  but  also  what 
was  said  by  those  present  during  the  continu- 
ance of  the  transaction,  is  admissible  for  the 
purpose  of  illustrating  its  peculiar  character 
and  circumstances.     Roscoe,  Ev.  23. 

Undoubtedly,  whenever  evidence  of  an  act 
done  by  a  party  is  admissible,  the  declarationa 
he  made,  at  the  time  the  act  was  done,  are 
also  admissible,  if  they  were  of  a  character 
to  elucidate  and  unfold  the  act,  because  they 
derive  a  degree  of  credit  from  the  act  it- 
self, and  do  not  rest  entirely  upon  a  statement 
not  made  under  oath.  Sessions  v.  Little,  9 
N.  H.  271. 

Unless,  however,  they  were  made  at  the  time 
the  act  was  done,  or  during  the  continu- 
ance of  the  transaction  constituting  the  prin- 
cipal fact,  they  are  not  admissible,  as  in  tha.t 
state  of  the  case  they  cannot  derive  any  cred- 
it from  the  principal  fact,  which  alone  ren- 
ders them  admissible  in  evidence. 

Verbal  and  written  declarations  are  admis- 
sible, says  Mr.  •Phillips,  "when  they  ac-  [•4x3 
company  some  act»  the  nature,  object,  or^rao- 
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tiveB  of  which  are  the  subject  of  inquiry."  In 
«uch  cases,  he  says,  words  are  receivable  as 
original  evidence,  on  the  ground,  that  what 
is  said,  at  the  time,  affords  legitimate,  if  not 
the  best,  means  of  ascertaining  the  character 
of  such  equivocal  acts  as  admit  of  explana- 
tion from  those  indications  of  the  mind  which 
language  affords.    Phil.  £v.  ed.  1868,  185. 

Evidently,  the  rule  as  understood  by  the  au- 
thor of  that  work,  would  not  admit  the  decla- 
rations, unless  they  were  made  at  the  time 
the  act.  was  done,  or  during  the  continu- 
ance of  the  transaction;  but  the  annotator  is 
even  more  explicit,  as  he  expressly  adopts  the 
rule  laid  down  in  the  leading  case,  that  to  be 
a  part  of  the  res  gestie,  the  declarations  must 
have  been  made  at  the  time  of  the  act  done, 
which  they  are  supposed  to  characterize;  and 
have  been  well  calculated  to  unfold  the  nature 
and  character  of  the  facts  which  they  are  in- 
tended to  explain,  and  so  to  harmonize  with 
them  as  obviously  to  constitute  one  transac- 
tion.    Enos  v.  Tuttle,  3  Conn.  250. 

Much  of  the  difficulty  in  the  application  of 
the  rule  arises  from  the  nature  of  the  princi- 
pal act,  especially  in  cases  where  it  is  con- 
tinuous, or  extends  for  a  considerable  time,  as 
in  questions  of  domicil,  or  of  bankruptcy; 
but  there  is  no  difficulty  in  applying  the  rule 
in  cases  where  the  principal  act  is  single  and 
well  defined  as  to  time,  nor  is  there  any  well- 
considered  case,  which  gives  any  countenance 
to  the  admission  of  such  declarations,  unless 
they  were  made  at  the  time  the  principal  act 
was  done,  or,  as  in  the  case  of  a  riot,  during 
the  continuance  of  the  transactions.  Russ^jl 
T.  Frisbie,  19  Conn.  200;  Carter  v.  Beals,  44 
N.  H.  412;  Price  v.  Powell,  8  N.  Y.  822;  Rid- 
ley V.  Gydc,  9  Bing.  351. 

Equity  rules  are  the  same  as  the  rules  at 
common  law,  as  appears  by  the  decision  of 
Chancellor  Walworth.  In  the  Matter  of  Tay- 
lor, 9  Paige,  617,  in  which  he  held,  that  the 
declarations  of  parties,  and  other  attending 
circumstances,  in  order  to  render  them 
414*]  'admissible  as  a  part  of  the  res  geste, 
must  be  contemporaneous  with  the  mi^n  fact 
under  consideration,  and  to  which  they  were 
intended  to  give  character.  Frink  v.  Coe,  4 
Oreene  (la.)  556. 

Suppose  the  rule  to  be  that  such  declara- 
tions are  inadmissible,  unless  made  at  the  time 
the  principal  act  was  done,  still  it  is  con- 
tended that  the  rulings  of  the  court,  in  ad- 
mitting the  declarations  in  this  case,  may  be 
austained  as  falling  within  the  rule  laid  down 
in  the  case  of  Conunonwealth  v.  M'Pike,  3 
Cush.  184,  and  the  opinion  of  the  majority  of 
the  court,  as  just  read,  rests  chiefly  upon  that 
ground.  The  indictment,  in  that  case,  was 
lor  manslaughter,  and  the  evidence  introduced 
showed  that  the  deceased,  on  the  morning  she 
received  the  mortal  blow,  ran  from  her  room, 
where  her  husband,  the  defendant,  was,  to  a 
Toom  occupied  by  the  witness,  in  the  same 
liouse,  crying  miurder;  and  when  admitted  to 
the  room,  she  said  she  was  killed.  Another 
witness  heard  the  cry  of  murder,  and  went 
for  a  watchman,  and  when  he  returned,  he 
'went  to  the  room  where  the  wounded  woman 
'was,  and,  among  other  things,  she  said  to 
liim  that  her  husband  had  stabbed  her,  and  told 
ithe  witness  what  she  wanted    done  if  she  died. 

Objection  was  taken  to  the  statement,  as  to 


the  declaration  of  the  wife,  that  the  defendant 
had  stabbed  her,  but  the  court  admitted  the 
testimony,  and  the  case  was  removed  to  the 
Supreme  Court  for  revision.  Other  exceptions 
were  taken  to  the  •rulings  of  the  court,  but 
they  were  all  overruled,  the  court  holding  that 
the  statement  of  the  wife,  as  to  the  cause  and 
manner  of  the  iniury,  might  be  "sustained, 
upon  the  ground  that  the  testimony  was  of 
the  nature  of  the  res  geste."  No  authorities 
are  cited  in  support  of  the  proposition,  and 
the  opinion,  upon  that  point,  is  very  brief, 
and  seems  to  rest  mainly  upon  the  closing 
sentence  upon  that  subject,  which  is  as  follows : 
'*In  the  admission  of  testimony  of  this  char- 
acter, much  must  be  left  to  the  exercise  of  the 
sound  discretion  of  the  presidin^^  judge." 

Prior  to  that  date,  all  the  decisions  of  that 
court  had  been  *in  strict  conformity  [*4i5 
to  the  rule,  that  declarations  not  under  oath, 
in  order  to  be  admissible  as  original  evidence, 
must  have  been  made  at  the  time  the  principal 
act  was  done  or  oonunitted,  as  before  explained, 
unless  they  were  admitted  as  declarations  in 
articulo  mortis;  and  every  decision  made  by 
that  court  upon  that  subject,  since  that  case 
was  determined,  is  equally  explicit  in  pre- 
scribing the  same  rule.  Reference  will  be  made 
to  a  few  of  the  subsequent  cases  to  establish 
that  proposition. 

Where  the  bodily  or  mental  feelings  of  a 
party  are  to  be  proved,  the  usual  and  natxiral 
expressions  of  such  feelings  are  considered 
competent  and  original  evidence  in  his  favor. 
Bacon  v.  Charlton,  7  Cush.  586.  Such  evi- 
dence, however,  say  the  court,  is  not  to  be  ex- 
tended beyond  the  necessi^  on  which  the  rule 
is  founded;  and  th^  add,  that  anything  in 
the  nature  of  narration  or  statement  is  to  be 
carefully  excluded,  and  the  testimony  (unless 
the  statement  was  made  by  a  patient  to  a 
medical  man)  is  to  be  confinea  strictly  to 
such  complaints  and  expressions  as  usually 
and  naturally  accompany,  and  furnish  evi- 
dence of,  a  present  existing  pain  or  malady. 
Before  the  year  expired,  the  same  question, 
under  a  different  state  of  facts,  was  again  pre- 
sented to  that  court, 'and  in  view  of  the  impor- 
tance of  the  questions,  and  of  their  frequent 
occurrence,  the  court  came  to  the  conclusion 
to  consider  the  subject  somewhat  more  at  large 
than  they  had  theretofore  done,  and  to  set 
forth  and  illustrate  "the  principles  and. tests 
by  which  this  class  of  questions  must  be  de- 
termined." Lund  V.  Tyngsborough,  9  Cush.  41. 
They  accordingly  decided: 

1.  That  the  admission  of  such  evidence  is 
not  left  to  the  discretion  of  the  presiding 
judge,  as  had  sometimes  been  supposed;  that 
its  admission  is  governed  by  principles  of  law, 
which  must  be  applied  to  particuUr  cases  as 
other  principles  are  applied,  in  the  exercise  of 
a  judicial  judgment,  and  that  errors  of  judg- 
ment in  the  case,  as  in  other  eases,  may  bs 
examined  and  corrected.  Doe  ▼•  Wright,  6 
Nev.  k  Man.  151. 

2.  That  a  declaration,  if  it  has  its  force 
by  itself,  as  an  abstract  ^statement,  de-  [*4<5 
tached  from  any  particular  fact  in  question, 
is  not  admissible  in  evidence,  because  it  de- 
pends for  its  effect  on  the  credit  of  the  per- 
son making  it  and,  therefore,  is  hearsay. 

8.  That  mere  narrative  is  never  admissible, 
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because  such  statements  are  detached  from  any 
material  act  which  is  pertinent  to  the  issue. 
4.  That  whenever  the  act  of  the  party  may 
be  frixen  in  evidence,  his  declarations,  made 
at  the  time,  are  also  admissible,  if  they  were 
calculated  to  elucidate  and  explain  the  char- 
acter and  quality  of  the  act,  and  were  so 
connected  with  it  as  to  derive  credit  from  the 
act  itself,  and  to  constitute  one  transaction. 
6.  That  there  must  be  a  main  or  principal 
fact  or  transaction,  and  that  such  declara- 
tions only  are  admissible  as  grow  out  of  the 
principal  transaction,  serve  to  illustrate  its 
character,  are  contemporary  with  it,  and  de- 
rive some  degree  of  credit  from  it. 

6.  That  the  main  act  or  transaction  is  not, 
in  every  case,  necessarily  confined  to  a  par- 
ticular point  of  time,  but  whether  it  is  so  or 
not  depends  solely  upon  the  nature  and  char- 
acter of  the  act  or  transaction. 

Search  is  made  in  vain  for  any  decided  case, 
where  the  principles  and  tests  which  regulate 
and  control  the  admission  of  such  evidence  is 
80  satisfactorily  stated,  and  with  so  much  full- 
ness and  clearness  as  in  that  case.  Meek  v. 
Perry,  30  Miss.  261. 

Narration  of  the  cause  and  manner  of  the 
injuiy  has  been  carefully  excluded  since  that 
decision  in  the  courts, of  that  State,  even  where 
the  statements  were  made  by  a  patient  to  his 
physician,  as  will  be  seen  by  the  case  of  Chap- 
in  v.  Marlborough,  9  Gray,  245,  which  was  de- 
cided six  years  later. 

By  the  statement  of  the  case,  it  appears  that 
the  plaintiff  called  a  physician,  and  wished 
him  to  examine  his  leg,  saying  that  it  gave 
him  great  pain,  and  the  physician  testified  that 
he  said  that  he  had  been  struck  by  a  horse,  on 
that  leg,  four  or  five  months  before. 
417*]  *Seasonable  objection  was  made  to  the 
evidence,  but  the  judge,  at  the  trial,  admitted 
it,  and  the  case  was  transferred  to  the  Su- 
preme Court,  where  a  new  trial  was  granted. 
In  disposing  of  the  case,  the  court  say,  the 
exception  must  be  sustained,  which  was  to  the 
admission  of  the  plaintiff's  statement  to  his 
physician,  that  his  leg  had  been  struck  by  a 
horse;  and  the  court  held  that  it  was  a  state- 
ment of  a  fact,  "and  was  used  as  evidence  of 
that  fact."  It  was,  therefore,  wrongly  admitted, 
which  shows  to  a  demonstration  that  the  evi- 
dence in  this  case  was  also  wrongly  admitted,  be- 
cause it  was  admitted  and  used  as  evidence  to 
prove  that  the  injury  and  death  of  the  assured 
were  occasioned  by  the  alledged  accident. 

Death  was  occasioned  by  a  stab,  in  the  case 
of  Commonwealth  v.  Hackett,  2  Allen,  139,  and 
it  is  suggested  that  the  ruling  in  that  case 
qualifies  the  doctrine,  as  laid  down  in  the  pre- 
ceding case,  but  there  is  no  foundation  for  the 
suggestion,  as  the  court  say,  that  the  declara- 
tion given  in  evidence  was  uttered  immediate- 
ly after  the  homicidal  act,  in  the  hearing  of  a 
person  who  was  present  when  the  mortal  stroke 
was  given,  who  heard  the  first  words  uttered 
by  the  deceased,  and  who  went  to  him,  after 
so  brief  an  interval  of  time,  that  the  declara- 
tion or  exclamation  of  the  deceased  (I  am 
stabbed)  may  fairly  be  deemed  a  part  of  the 
same  sentence  as  that  which  followed  instant- 
ly after  the  stab  with  the  knife  was  inflicted. 
Many  bodily  sensations  and  ailments  are  of 


view  of  that  fact,  the  Supreme  Court  of  that 
State  decided,  in  the  case  of  Barber  v.  Merriam, 
11  Allen,  322,  that  the  statements  of  a  patient 
to  his  physician,  as  to  the  character  and  seat 
of  his  ailments,  when  made  for  the  purpose  of 
receiving  medical  advice,  were  admissible  in  ac- 
tion for  a  personal  injur>%  but  they  expressly 
affirmed  the  doctrine  of  the  previous  decisions, 
to  which  reference  has  been  made. 

*Declarations  of  a  narrative  character  [*4i8 
were  again  offered  in  the  subsequent  case  of 
Commonwealth  v.  Dinsmore,  12  Allen,  537,  and 
they  were  again  rejected  as  hearsay  evidence; 
and  the  leading  case  of  Lund  v.  Tyngsborough 
was  again  approved  and  re-afiirmed. 

Examined  in  the  light  of  the  decisions  made 
by  the  Supreme  Court  of  Massachusetts,  since 
the  case  of  Commonwealth  v.  McPike,  I  am  of 
the  opinion  that  the  rulings  of  the  Circuit 
Court,  in  this  case,  find  no  support  from  any 
reported  case  in  the  volumes  of  the  Massachu- 
setts Reports. 

Next  suggestion  is,  that  those  rulings  may  be 
sustained  upon  the  authority  of  the  case  of 
Rex  V.  Foster,  9  Carr.  &  P.  325,  and  of  the 
case  of  Thompson  v.  Trevanion,  Skin.  402,  but 
those  cases  are  so  imperfectly  reported  that 
they  can  hardly  be  said  to  be  reliable.  Grant, 
however,  that  the  reports  of  the  cases,  though 
meagre,  are  reliable,  still,  I  am  of  the  opinion 
that  the  rules  of  evidence  there  adopted  are 
contrary  to  the  modern  decisions  in  both 
countries.  They  are  both  specially  noticed  by 
Mr.  Roscoe  in  his  valuable  Treatise  on  the 
Law  of  Evidence,  and  he  says,  they  "are  diflS- 
cult  to  reconcile  with  established  principles." 
Bo^h  admit  the  declarations  to  extend  to  the 
particulars  of  what  was  said,  and  though  they 
(the  declarations)  were  both  made  in  close 
proximity  to  the  event  to  which  they  relate, 
it  is  very  questionable  indeed,  says  the  same 
writer,  whether  that  ground  alone  is  sufficient 
to  render  them  admissible,  Rose.  Cr.  Ev.  26. 

Both  of  these  cases  are  also  cited  by  Taylor, 
in  his  more  recent  work  upon  the  Law  of  Evi- 
dence; and  yet  the  rules  which  he  promul- 
gates, as  tests  to  regulate  the  admission  of 
such  evidence,  show  that  the  rule  adopted  in 
those  cases  is  not  good  laiv.  His  leading  tests 
are  as  follows: 

1.  That  declarations,  though  admissible  as 
evidence  of  the  declarant's  knowledge  or  be- 
lief of  the  facts  to  which  they  relate,  and  of 
his  intentions  respecting  them,  are  no  proof 
of  the  facts  themselves,  and,  therefore,  if  it 
be  necessary  to  show  *the  existence  of  [^419 
such  facts,  proof  aliunde  must  be  laid  before 
the  jury.     1  Taylor,  Ev.  sec.  523. 

2.  That,  although  acts  by  whomsoever  done 
are  res  gestae,  if  relevant  to  the  matter  in  is- 
sue, yet,  if  they  be  irrelevant,  declarations, 
qualifying  or  explaining  them,  will,  together 
with  the  acts  themselves,  be  rejected.  1  Tay- 
lor, Ev.  524. 

3.  That  where  an  act  done  is  evidence  per 
se,  a  declaration  accompanying  that  act  may 
well  be  evidence,  if  it  reflects  light  upon  or 
qualifies  the  act,  but  where  the  act  it,  in  ita 
own  nature,  irrelevant  to  the  issue,  and  where 
the  declaration  per  se  cannot  be  received,  no 
case  has  yet  established  the  rule,  that  the 
union  of  the  two  will  render  them  admissible. 


such  a  character  that  they  can  only  be  known '  Ibid.    §   524 ;    Redf.   Cav.   &   Bail.    §   454. 
to  the  person  who  experiences  them,  and,  in       4.  That  an  act  cannot  be  varied,  qualified,  or 
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explained  by  a  declaration  which  amounts  to 
no  more  than  a  mere  narrative  of  a  past  trans- 
action, nor  by  an  isolated  conversation,  nor  by 
an  isolated  act  done,  at  a  later  period.  Tay- 
lor, Ev.  §  626;  Nutting  v.  Page,  4  Gray,  684. 

Condemned  by  all  these  tests,  it  is  impossi- 
ble to  admit  that  the  two  cases  relied  on,  as 
supporting  the  rulings  of  the  circuit  court, 
can  be  good  law,  and  if  not,  then  those  rulings 
stand  unsupported  in  principle,  or  by  any  well 
considered  English  or  American  decision. 
Wright  V.  Tathaiu,  5  CI.  &  Fin.  770;  S.  C.  7 
Ad.  &  E.  389. 

Obviously,  the  main  fact  in  the  case  before 
the  court  was  the  alleged  accident,  and  the 
bill  of  exceptions  finds  that  there  was  no  other 
evidence  to  prove  that  material  allegation  than 
the  testimony  of  the  plaintiff,  and  the  son  of 
the  deceased,  who  knew  nothing  of  what  had 
occurred,  except  what  they  were  told  by  the 
injured  party.    Baker  v.  Griffin,  10  Bosw.  142. 

Whenever  the  bodily  or  mental  feelings  of  an 
individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time 
in  question,  are  admissible  for  that  purpose, 
but  they  are  not  admissible  to  prove  a  past 
occurrence,  nor  to  prove  that  they  were  oc- 
490*]  casioned  by  such  an  accident  *as  that 
alleged  in  the  declaration  as  the  foundation 
of  tne  plaintiifi)  claim. 
Also  dissenting,  Mr.  Justice  NelsoiL 
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Contract  for  Confederate  cotton,  illegal — seiz- 
ure of  vessel  and  cargo. 

A  contract  with  a  treasurj  agent  to  deliver  to 
him  cotton  which  was  within  the  lines  of  the  Con- 
federate forces,  wss  illegal,  as  well  as  the  license 
for  the  enterprise  given  67  the  military  commander. 

The  vessel  and  cargo  were  properlj  seised  for 
being  engaged  in  Illegal  trading  with  the  enemy. 

Such  aeizure  furnished  no  ground  for  a  claim  of 
damages  against  the  government. 

[No.  106.] 
Argued  Nov.  8,  1869.    Decided  Nov.  29,  1869. 

APPEAL  from  the  Court  of  Claims. 
This  case  arose  upon  a  petition  filed  in 
the  court  below,  by  the  appellee,  for  damages 
resulting  from  the  alleffed  wrongful  seizure 
and  detention  by  the  officers  of  the  United 
States,  of  a  certain  cargo  of  cotton.  The  court 
below  found  in  favor  of  the  petitioner,  and  en- 
tered a  decree  of  $31,626.40.  Whereupon  the 
defendant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  T.  L. 
Dickey,  Asst.  Atty-Gen.,  for  appellant! 

1.  The  voyage  was  in  violation  of  law  and  of 
the  contract  allied,  and  the  contracts  found 
by  the  court  to  have  been  made  were  illegal; 
the  seizure  of  the  naval  officers  was  proper,  and 
the  claimant  has,  therefore,  no  just  and  legal 
cause  of  complaint. 

Upon  an  examination  of  the  Act  of  July  13, 
1861;  the  Act  of  March  12,  1863;  the  Treasury 
Regulations  of  March  31,  1863;  the  circular 
letter  of  Secretary  of  Treasury  of  July  3, 
1863;  the  revised  Treasury  Regulations  of  Sep. 
11,  1863;  the  Act  of  July  2,  1864;  the  Treas- 


ury   Regulations   of  July,   29,   30,    1864;    the 
Treasury  Regulations   of   Sep.  24,    1864;    and 
the  quotations  from  the  President's  Proclama- 
tion of  Sep.  24,  1864,  it  will  appear  plainly^ 
that  everywhere,  commercial  intercourse,  witb 
those  parts  of  the  insurrectionary  States  which 
were   within    the   control   of   the   rebels,    was 
absolutely  forbidden  from  the  beginning  of  the 
war,  unless,  indeed,  it  may  be  in  the  Act  of 
July  2,  1864,  and  the  Regulations  and  Presi- 
dent's   Proclamation    made    thereunder.      Let 
us  examine  these  and  see  if  really  they  make 
any  change  in  this  regard.     If  it  were  intend- 
ed, by  that  Act  and  the  practice  under  it,  t<> 
license  such  trade,  it  is  not  so  specifically  pro- 
vided, and  is  manifested  only,  if  at  all,  by  the 
want  of  express  words  of  limitation  in  the  Act. 
It  authorizes    the    purchase    for    the    United 
States  of  any  products  of  States  declared  in 
insurrection,  at  such  places  therein  as  shall 
be  designated  by  the  Secretary  of  the  Treasury. 
It  does  not  say  expressly  that  these  provisiona 
relate  only  to  products  found  within  the  Fed- 
eral lines,  but  is  not  that  the  fair  construction  t 
Such  trade  with  the  public  enemy  is  forbidden 
without  statute,  according  to  the  rules  of  war 
among  all  civilized  nations;    and  when  that 
non-intercourse  had  been  so  often  and  so  fully 
proclaimed  by  all  the  departments  of  the  gov- 
ernment grom  the  beginning  of  the  war,  are 
we  to  construe  these  general  words  as  changing 
this   i>oIicy?     This  construction,   limiting  the 

g revisions  of  this  Act  to  those  parts  of  the 
tates  in  insurrection  which  were  for  the  time 
within  our  military  lines  is  strength- 
ened by  the  fact  that  the  prohibitions  of  the 
Act  of  July  13,  1861,  were  extended  by  the  4th 
section  of  this  Act  of  July  2,  1864,  even  to 
conmiercial  intercourse  by  and  between  per- 
sons residin^^  or  being  within  the  lines  of 
national  military  occupation,  in  districts  de- 
clfired  in  insurrection  "with  each  other."  It 
is  strengthened;  too,  by  the  fact  that  section  9 
of  this  Act  repeals  so  much  of  the  Act  of  July, 
1861,  as  made  it  lawful  for  the  President  to 
license  and  permit  trade  by  private  citizens  in 
such  district,  even  within  the  Federal  lines,  ex- 
cept to  supply  necessaries  to  loyal  persons  and 
to  authorize  persons  within  the  Federal  lines  to 
bring  to  the  loyal  States  products  of  their  own 
labor,  or  of  freedmen,  etc. 

This  construction  seems  to  be  fortified  also 
by  the  language  of  Regulation  III.,  of  July  30, 
1864,  Treasury  Regulations,  which  declares  (p. 
64) :  "Commercial  intercourse  with  localities 
beyond  the  lines  of  actual  military  occupation 
by  the  United  States  forces,  is  absolutely  pro- 
hibited, and  no  permit  will  be  granted  for  the 
transportation  of  any  property  U)  any  place  un- 
der the  control  of  insurgents  against  the  Unit- 
ed States." 

Let  it  be  remembered  that  this  Regulation 
was  adopted  after  the  passage  of  the  Act  of 
July,  1864. 

2.  The  United  States  never  contracted  with 
the  claimant  that  its  nlival  officers  would  not 
seize  and  detain  his  vessel  and  cotton,  and 
claimant  has,  therefore,  no  cause  of  action 
which  the  Court  of  Claims  can,  within  its  ju- 
risdiction, enforce. 

The  Court  of  Claims  has  no  jurisdiction  in 
cases  arising  out  of  damage  %o  or  destruction  of 
property  in  the  Southern  States,  taken  or  de- 
stroyed by  any  part  of  the  army  or  navy. 
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To  bring  the  case  within  the  jurisdiction  of 
the  court,  it  is,  however,  alleged  in  substance 
that  the  United  States  made  a  contract  with 
Lane,  in  effect  that  his  vessel  and  cargo  should 
not  be  interfered  with  nor  detained  by  any 
part  of  the  army  or  navy,  in  this  proposed 
voyajre  from  Chowan  River  to  Norfolk. 

By  making  a  contract  on  behalf  of  the  United 
States,  through  agents  having  lawful  author- 
ity to  make  it,  no  implied  contract  arises  that 
the  Government  of  the  United  States  will  not 
exercise  its  general  powers,  as  a  government, 
through  its  officers,  legislative,  judicial,  or  ex- 
ecutive, although  such  exercise  of  power  may 
interfere  with  the  execution  of  the  contract. 

The  agent  whose  action  is  relied  upon  in  this 
case,  had  no  lawful  authority  to  bind  the  gov- 
ernment in  the  manner  alleged. 

Mr.  T.  J.  D.  Fuller,  for  appellee: 

1.  Lane  was  the  undisputed  owner  of  257 
bales  of  cotton,  situated  upon  the  Chowan  River, 
prior  to  and  at  the  making  of  the  contract. 

2.  He  agreed  to  sell  and  the  United  States  to 
buy  this  cotton.  The  price  to  be  paid  and  the 
place  where  it  was  to  be  delivered  was  agreed 
upon  by  the  contracting  parties. 

3.  About  the  terms  of  the  contract  there  is  no 
dispute. 

4.  The  law  authorized  it;  the  agents  of  the 
United  States  were  fully  empowered  to  contract. 

6.  If  Lane  had  not  been  interrupted  or  hin- 
dered in  the  execution  of  the  contract,  this 
court  probably  never  would  have  heard  of  this 
case. 

6.  The  difficulty,  if  any  exists,  arises  just  at 
Ihat  point  of  time  when  the  naval  authorities, 
under  Admiral  Porter  interfered  and  took  the 
cotton  from  the  custody  of  his  rightful  and  law- 
iul  propriety. 

7.  And  the  question  is:  what  judgment  will 
the  law  award  upon  the  facts? 

By  the  terms  of  the  statute  authorizing  the 
making  of  this  contract,  th6  United  States 
might  deliver  to  the  claimant  three  fourths  of 
the  cotton,  or  pay  him  the  value  of  three 
fourths  of  the  cotton,  according  to  the  market 
price  in  New  York  on  the  day  of  its  delivery. 

Now,  one  fourth  of  the  cotton  was  the  prop- 
erty of  the  United  states,  at  all  events.  Con- 
necting this  fact  with  the  delivery  of  the  cot- 
ton to  the  agent  of  the  United  States  on  board 
the  steamer,  and  how  does  the  case  stand?  If 
Lane  were  the  owner  of  the  cotton  until  deliv- 
ery at  Norfolk,  who  was  the  owner  of  the  one 
fourth   that   belonged   to   the    United    States? 

The  case  shows  that  an  agent  of  the  United 
States  was  on  board  The  Philadelphia,  to  whom 
the  outward  cargo  was  delivered,  and  it  was 
not  to  be  given  up  until  a  certain  amount  of 
cotton  was  delivered  to  the  same  agent.  The 
257  bales  of  cotton  were  placed  on  board  the 
steamer,  weighed,  marked  and  delivered,  the 
cotton  becamp,  thereby,  the  property  of  the 
United  States;  the  title  vested,  and  Lane's 
duty  thereafter  was  that  of  a  mere  carrier,  to 
•deliver  the  cotton  at  Norfolk. 

Benj.  Sales,  247,  and  authorities  cited,  ch.  6. 

Being  taken  from  him  by  the  United  States, 
Lane  was  prevented  from  delivering  the  cot- 
ton at  Norfolk,  Virginia,  by  the  other  party 
to  the  contract. 

"The  law  considers  an  offer  to  perform  and 
A  discharge  or  hindrance  of  performance  by 

446 


the  opposite  party,  equivalent  to  a  perform- 
ance. 

Chit.  Cont.  274;  1  T.  R.  638;  8  East,  443;  1 
Wils.  115. 

Here  being  a  hindrance  by  the  opposite 
party  it  presents  to  the  court  the  second  as- 
pect of  the  case — a  contract  executed. 

Lane  may,  therefore,  elect  to  treat  the  cot- 
ton as  delivered  at  Norfolk  and  the  contract  as 
executed  according  to  its  terms  in  the  eye  of 
the  law,  and  is  entitled  to  the  value  of  the 
three  fourths  on  the  day  it  was  taken  from 
him,  according  to  Norfolk  prices,  or,  which  is 
the  same.  New  York  prices. 

The  United  States  derived  all  the  benefits,  or 
might  have  done  so,  by  receiving  the  cotton  in 
Newburn,  as  if  it  had  been  delivered  at  Nor- 
folk, Virginia,  the  place  of  stipulation.  If  the 
United  States  afterwards  retained  the  cotton 
without  making  sale  of  it,  and  its  value  de- 
preciated in  the  market,  it  was  at  its  own  risk 
and  not  at  Lane's. 

8.  The  voyage  was  legal  and  regular  in  all 
of  its  details. 

The  judgment  of  the  Court  of  Prize  between 
the  United  States  and  Lane  on  tllis  same  sub- 
ject-matter— ^the  steamer  Philadelphia — is  con- 
clusive upon  all  the  world,  and  estops  the 
United  States  from  calling  in  question  the  le- 
gality and  regularity  of  the  voyage.  It  was  a 
judgment  of  a  court  of  competent  and  exclu- 
sive jurisdiction,  and  binds  all  the  world. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  object  of  this  suit  is  to  recover  damag^es 
against  the  United  States  for  an  alleged  breach 
of  contract  made  by  the  appellee,  in  December, 
1864,  with  one  Risley,  who  was  at  the  time  the 
Treasury  agent  at  Norfolk,  Virginia,  for  the 
purchase  of  the  products  of  the  insurrectionary 
States.     The  case,  as  stated  by  the  Court   of 
Claims,  is  substantially  this :  that  Risley  agreed 
to  purchase,  and  Lane  to  sell  and  deliver  with- 
in a  reasonable  time,  at  Norfolk,  a  large  quan- 
tity of  cotton  represented  to  be  on  the  Chowan 
River,  in  North  Carolina,  for  which  payment 
was  to  be  made  at  the  rate  of  three  fourths  the 
sum  per  pound  that  similar  grades  of  cotton 
were  worth  in  New  York,  on  the  day  of  its  de- 
livery in  Norfolk.    In  order  to  carrj'  out  this 
agreement,  Lane,  alleging  himself  to  be  a  res- 
ident of  Baltimore  and  a  loyal  citizen  of  the 
United  States  purchased  a  steamer  at  the  cost 
of  $18,000,  and  having  obtained  a  military  safe> 
conduct  for  himself,  vessel  and  crew,  to  brin^ 
out   the   cotton,   proceeded   to    Chowan    River, 
where  he  purchased  and  procured  a  valuable 
cargo  of  cotton,  which  he  would  have  delivered 
in  a  seasonable  time  at  Norfolk,  if  the  naval 
authorities  of  the  United  States  had  not  forci- 
bly seized  and  detained  it.     In  course  of  time 
the  property  was  released  and  restored  to  Lane ; 
but  he  suffered  a  heavy  loss  in  consequence  of 
this  detention,  as  cotton  had  declined  in  value, 
and  when  sold  did  not  bring  the  price  he  could 
have  got  for  it  if  he  had  been  permitted  to  de- 
liver it  at  Norfolk. 

The  United  States  are  asked  to  make  good 
this  loss,  caused,  as  is  charged,  by  the  wrong* 
ful  conduct  of  its  naval  officers. 

It  appears,  by  the  findinirs  of  the  Court  of 
Claims,  that  Chowan  River  in  North  CaroHlMt* 
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the  place  where  the  cotton  was  purchased,  was 
within  the  lines  held  by  the  insurrectionary 
forces,  and  that  the  military  safe  conduct  pro- 
tected as  well  the  return  as  the  outward  voy- 
age; for  Lane  was  permitted  to  take  out  an 
outward  cargo  under  the  supervision  of  a  per- 
son styled  in  the  record  a  sub-agent  of  the 
purchasing  agent  at  Norfolk,  whose  duty  it 
was  to  retain  possession  of  the  cargo  until  he 
should  have  received  from  Lane,  on  board  the 
vessel,  three  times  its  value  in  cotton. 

In  the  view  we  take  of  this  case  it  is  unnec- 
essary to  discuss  the  question — conceding  the 
contract  to  be  lawful — whether  the  action  of 
the  naval  authorities  could  l)e  a  ground  of 
claim  for  damages  for  a  breach  of  this  contract 
*95*]  against  the  *  United  States,  because,  in 
our  opinion,  the  contract  was  unauthorized, 
mnd  had  no  power  to  bind  the  government. 

It  appears,  by  the  findings  of  the  Court  of 
Claims,  that  Chowan  River,  in  North  Carolina, 
the  place  where  the  cotton  was  purchased,  was 
within  the  lines  held  by  the  insurrectionary 
forces,  and  that  the  military  safe-conduct  pro- 
tected as  well  the  return  as  the  outward  voy- 
age, for  Lane  was  permitted  to  take  out  an  out- 
ward cargo,  under  the  supervision  of  a  person, 
styled  in  the  record  a  sub-agent  of  the  purchas- 
ing agent  at  Norfolk,  whose  duty  it  was  to  re- 
tain possession  of  the  cargo  until  he  should 
have  received  from  Lane,  on  board  the  vessel, 
three  times  its  value  in  cotton. 

At  the  time  this  contract  purports  to  have 
heen  made,  this  country  was  engaged  in  war 
with  a  formidable  enemy,  and  by  a  universally 
recogniz(?d  principle  of  public  law,  conroiercial 
intercourse  between  States  at  war  with  each 
other  is  interdicted.  It  needs  no  special  dec- 
laration on  the  part  of  the  sovereign  to  accom- 
plish this  result,  for  it  follows  from  the  very 
nature  of  war  that  trading  between  the  bellig- 
erents should  cease.  If  commercial  intercourse 
were  allowable,  it  would  oftentimes  be  used  as 
a  color  for  intercourse  of  an  entirely  different 
character;  and  in  such  a  case  the  mischievous 
consequences  that  would  ensue  can  be  readily 
foreseen.  But  the  rigidity  of  this  rule  can  be 
relaxed  by  the  sovereign,  and  the  laws  of  war 
so  far  suspended  as  to  permit  trade  with  the 
enemy.  Each  State  settles  for  itself  its  own 
policy,  and  determines  whether  its  true  inter- 
ests are  better  promoted  by  granting  or  with- 
holding licenses  to  trade  with  the  enemy.  It 
1)eing  the  rule,  therefore,  that  business  inter- 
course with  the  enemy  is  unlawful  unless  di- 
rectly sanctioned,  the  inquiry  arises,  whether 
there  was  any  law  of  Congress  in  force  at  the 
time  that  sanctioned  this  transaction. 

At  an  early  period  in  the  history  of  the  war, 
Congress  legislated  on  this  subject.  By  an  Act 
pas^  on  uie  13th  of  July,  1861,  all  commer- 
cial intercourse  between  citizens  of  States  in  in- 
surrection and  citizens  of  the  rest  of  the  United 
States  was  declared  unlawful;  but  liberty  was 
given  to  the  President,  in  his  discretion,  to 
196*  ]  license  trade  with  the  enemy  *if  he 
thought  it  would  conduce  to  the  public  inter- 
ests to  do  so.  In  so  far,  however,  as  it  was 
licensed  by  him,  the  manner  of  conducting  it 
was  left  to  be  regulated  by  the  Secretary  of  the 
Troisury.  In  the  administration  of  this  law, 
we  do  not  find  any  regulation  prescribed  by 
the  Secretary  of  the  Treasury  allowing  com- 
mercial intercourse  within  the  rebel  lines.  On 
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the  contrary,  the  trade  regulations  which  wero 
issued  by  him  on  the  31st  of  March,  1863,  and 
the  12th  of  September  of  the  same  year,  ex- 
pressly say  that  commercial  intercourse  with 
those  parts  of  the  insurrectionary  States  with- 
in the  control  of  the  rebels  is  absolutely  for- 
bidden. Has  this  policy  since  then  been 
changed?  It  certainly  has,  if  this  proceeding 
was  authorized;  for  if  Risley  in  his  capacity  of 
treasury  agent  could  lawfully  contract  with 
Lane,  a  citizen  of  a  State  not  in  rebellion,  to 
purchase  from  him  cotton  in  the  country  of 
the  public  enemy,  which  he  did  not  own  or  con- 
trol, but  must  procure  after  he  got  there,  and 
had  the  power  to  assist  him  in  this  enterprise, 
by  allowing  him  to  take  out  a  cargo  of  goods 
to  facilitate  the  purchase  of  the  cotton  and  to 
furnish  for  his  protection  a  sub-agent  and  a 
military  safe  conduct,  then  it  is  clear  the  door 
was  left  open  for  general  trading  with  the 
enemy.  If  one  citizen  of  a  State  not  in  insur- 
rection could  lawfully  obtain  from  a  treasury 
agent  the  right  to  transport  goods  to  a  place 
under  the  control  of  the  insurgents,  where  he 
could  exchange  them  for  cotton  or  other  prod- 
ucts of  the  country,  and  could  also  have  safe- 
conduct  to  take  his  property  there,  and  to 
bring  out  the  property  he  should  buy,  with  the 
promise  on  the  part  of  the  agent  to  protect 
and  purchase  it,  so  could  any  other  citizen — for 
in  this  matter  equality  must  be  the  rule — and 
in  this  way  it  is  easy  to  see  a  free  commercial 
intercourse  with  the  enemy  would  be  opened, 
and  a  radical  change  effected  in  the  manner  of 
conducting  the  war.  Was  this  result  contem- 
plated by  Congress  in  the  Act  of  July  2,  1864? 

It  is  contended  that  the  8th  section  of  this 
Act,  which  says  that  it  shall  be  lawful  for  the 
Secretary  of  the  Treasury,  with  the  approval 
of  the  President,  to  authorize  agents  to  pur- 
chase for  the  United  States  any  products  of 
States  declared  in  insurrection  *con-  [*i97 
ferred  the  power  to  license  trading  within  the 
military  lines  of  the  enemy. 

If  this  were  so,  and  it  was  the  intention  of 
Congress  to  allow  this  trading,  providing  it 
was  done  on  government  account,  why  was  it 
not  manifested  by  a  specific  provision  in  the 
law?  Why  leave  such  an  important  change  of 
policy  to  be  inferred  from  the  general  words 
of  the  Act,  and  the  absence  of  express  words  of 
limitation? 

That  the  Secretary  of  the  Treasury,  who,  it 
is  natural  to  suppose,  having  the  administra- 
tion of  the  law  in  his  hands,  was,  before  it  was 
passed,  consulted  about  it,  did  not  give  this 
interpretation  to  it,  is  very  clear;  for,  within 
a  short  time  after  the  passage  of  the  Act,  he 
adopted,  with  the  approval  of  the  President,  a 
new  series  of  rules  regulating  commercial  in- 
tercourse, which  were  intended  to  supersede  all 
others,  and  the  third  rule  absolutely  prohibits 
all  intercourse  beyond  our  military  lines,  and  de- 
clares further,  "that  no  permit  will  be  granted 
for  the  transportation  of  anv  property  to  any 
place  tmder  the  control  of  the  insurgents." 

See  Treasury  Regulations,  and  Rules  for 
Commercial  Intercourse  of  July  29,  1864. 

It  is  argued,  as  the  regulations  which  were 
issued  on  the  24th  of  September  following,  for 
the  express  purpose  of  enforcing  that  provision 
of  the  Act  relating  to  the  purchase  for  the 
United  States  of  the  products  of  insurrection- 
ary States,  do  not,  in  termsi  re-adopt  this  prohi- 
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bition  against  non-intercourse,  that  therefore  it 
was  abandoned.  But  this  does  not  follow,  for 
there  is  nothing  in  these  regulations  inconsist- 
ent with  its  continuance,  and  if  not  expressly 
revoked  it  remained  in  force.  Aside,  however, 
from  the  construction  adopted  by  the  Secretary 
of  the  Treasury,  we  are  able  to  see,  by  refer- 
ence to  other  provisions  of  the  same  Act,  that 
Congress  did  not  mean  to  chan^,  by  the  8th 
section,  the  non-intercourse  policy  which  had 
prevailed.  By  the  4th  section  of  this  Act  the 
prohibitions  of  the  Act  of  July  13th,  1861,  were 
extended  even  to  commercial  intercourse  by 
and  between  persons  residing,  or  being  within 
the  lines  of  national  military  occupation  in 
districts  declared  in  insurrection,  "with 
198*]  *each  other'';  and  the  9th  section  re- 
pals  so  much  of  the  Act  of  July.  1861,  as  made 
it  lawful  for  the  President  to  license  and  per- 
mit trade  by  private  citizens,  in  such  dis- 
tricts, even  within  the  Federal  lines,  except  to 
supply  the  actual  wants  of  the  loyal  people, 
and  to  authorize  persons  within  the  Federal 
lines  to  bring  to  the  loyal  States  the  products 
of  their  own  labor,  or  of  freedmen,  etc. 

Ilie  incorporation  of  these  sections  in  the 
law  is  irreconcilable  with  the  idea  that  Congress 
intended,  notwithstanding  these  prohibitions,  to 
confer  power  on  the  Secretary  of  the  Treasury 
to  allow  citizens  of  loyal  States  on  government 
account  to  trade  within  the  actual  military 
lines  of  the  insurgents.  If  this  is  not  the  na- 
ture of  the  power  conferred,  it  is  asked  what 
authority  did  Congress  intend  to  give  the  Sec- 
retary, and  how  was  it  to  be  exercised  ?  There 
is  no  difficulty  in  answering  these  questions 
and  reaching  the  true  meaning  of  this  particu- 
lar provision,  when  we  consider  the  entire  Act, 
and  the  treasury  regulations  adopted  to  carry 
into  effect  the  8th  section^  in  connection  with 
the  history  of  the  times.  The  law  was  designed 
to  remedy  existing  evils.  The  mischiefs  at- 
tending private  trading  with  the  enemy,  even 
in  those  parts  of  the  insurrectionary  districts 
which  were  for  the  time  within  our  military 
lines,  had  been  seriously  felt  in  the  conduct  of 
the  war,  and  the  best  interests  of  the  country 
required  that  it  should  cease.  It  was  deemed 
important,  however,  to  still  maintain  some 
species  of  commercial  intercourse  with  the  in- 
surgents, for  it  is  well  known  that  the  Gov- 
ernment desired  to  have, 'if  it  did  not  interfere 
with  military  operations,  the  products  of  the 
South,  and  particularly  cotton,  brought  within 
our  lines.  To  accomplish  this  end,  and  at  the 
same  time  avoid  the  complications  and  embar- 
rassments incidental  to  private  trading,  re- 
quired the  inauguration  of  a  new  system.  This 
was  done  bv  withdrawing  from  the  citizen  the 
privilege  of  trading  with  the  enemy,  and  al- 
lowing the  Secretary  of  the  Treasury,  with  the 
approval  of  the  President,  to  purchase  throug;h 
agents,  for  the  United  States,  any  products  of 
States  declared  in  insurrection.  The  inquiry  is 
made  how  could  these  agents  purchase  these 
199*]  products  if  *  private  citizens  were  denied 
the  right  of  trading  in  the  insurrectionary 
districts,  whether  they  happened  to  be  witliin 
the  National  or  Confederate  military  lines? 
It  would  not  do  to  let  the  army  be  used  for 
this  purpose,  and  the  only  other  way  left  open 
was  to  hold  out  inducements  for  the  insurgents 
themselves  to  bring  their  products  to  us. 

If  they  could  be  induced  to  do  this,  we  would 
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obtain  their  products  which  we  needed,  and  in 
the  maimer  of  obtaining  them,  would  avoid  the 
evils  inseparable  from  private  trading.  The 
inducements  for  the  insurgents  to  pursue  this 
course  were  very  strong,  for  besides  the  lia- 
bility of  having  their  principal  product—cotton 
—confiscated  or  destroyed,  they  were,  as  is  well 
known,  in  want  of  many  of  the  necessaries  of 
life.  They  were  substantially  told  in  the  Reg- 
ulations of  the  Treasury  Department,  "If  you 
will  bring  your  cotton  within  our  lines,  we  will 
not  only  not  seize  it,  but  will  buy  it  from  you, 
and  you  are  at  liberty  to  go  to  the  nearest 
treasury  agent  in  an  insurrectionary  district  to 
sell  it,  or  if  you  prefer,  you  can  leave  it  under 
the  control  of  somie  one  who  can  go  to  the 
agent  and  sell  it  for  you."  If  this  were  not 
enough  to  accomplish  the  object,  the  President 
of  the  United  States,  by  way  of  further  induce- 
ment, in  an  executive  order  of  the  same  date 
with  the  Treasury  Regulations  said  to  them: 
"You  can  purchase  such  articles  of  merchan- 
dise as  you  need,  not  contraband  of  war,  to 
one  third  of  the  aggregate  value  of  the  prod- 
ucts sold  by  you,  and  return  with  them,  and  I 
will  guarantee  you  safe-conduct."  Why  this 
limited  permission  to  buy,  after  the  delivery  of 
the  products  unless  the  privilege  was  for  the 
benefit  of  the  insurgents?  If  private  persons, 
living  in  the  loyal  States,  could  engage  in  a 
venture  like  this  of  the  claiinant,  they  would 
need,  as  he  did,  to  make  the  venture  remunera- 
tive, to  take  with  them  a  cargo  of  goods  to  ex- 
change for  Southern  products;  but  there  waa 
no  authority  for  this.  The  permission  of  the 
Presid^t  is  limited  to  the  taking  of  a  return 
cargo,  bought  with  part  of  the  proceeds  of 
Southern  products,  previously  sold  and  deliv- 
ered to  a  purchasing  agent  of  the  Treasury  De- 
partment. Indeed,  so  particular  is  the  direc- 
tion on  this  subject,  that  the  'military  [*30(> 
officer  commanding  at  the  place  of  sale,  was  not 
authorized  to  permit  a  person  who  had  sold 
Southern  products  to  buy  merchandise,  unlesa 
he  exhibited  to  him  a  certificate  of  the  pur- 
chasing agent,  setting  forth  the  fact  of  the  pur- 
chase and  sale,  the  character  and  quantity  of 
products,  and  the  aggregate  amount  paid  there- 
for. 

Enough  has  been  said,  without  pursuing  this 
investigation  further,  to  show  there  is  nothing 
in  the  act  itself,  the  Regulations  of  the  Treas- 
ury Department,  or  the  order  of  the  President, 
to  justify  Risley  in  dealing  in  the  manner  he 
did  with  Lane.  It  follows,  therefore,  that  the 
voyage  itself  was  illegal,  as  were  the  con- 
tracto  and  arrangemento  by  which  it  was  uu- 
dertaken,  and  that  the  vessel  and  cargo  were 
properly  seized  for  being  engaged  in  illegal 
trading  with  the  enemy. 

Although  Risley  was  not  authorized  in  mak- 
ing any  contract  with  a  person  occupying  the 
status  of  Lane,  still,  if  he  were,  he  could  only 
do  it  in  the  manner  and  for  the  purposes  point- 
ed out  in  the  Treasury  Regulations. 

By  these  regulations  the  purchasing  aigent 
could  not  act  at  all  until  the  person  desiring  to 
sell  Southern  products  made  application,  in 
writing,  that  he  owned  or  controlled  them,  stat- 
ing their  kind,  quality  and  location,  and  then 
the  power  of  the  purchasing  agent  before  the 
deliverv  of  the  products  was  limited  to  a  stipu- 
lation (the  form  is  prescribed)  to  purchase,  and 
to  the  giving  a  certificate  that  such  application 
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was  made,  and  requesting  safe-conduct  for  the 
party  and  his  property. 

There  is  nothing  in  the  petition,  or  the  find- 
ings of  the  court  below,  to  show  that  Lane 
complied  with  these  provisions.  On  the  con- 
trary, it  is  clear  from  his  own  statement  that 
he  neither  owned  nor  controlled  the  cotton  when 
he  contracted  to  sell  it,  but  that,  after  the  con- 
tract was  made,  he  procured  it  within  the  reb- 
el lines.  Neither  the  law,  nor  the  regulations 
through  which  it  was  administered,  were  in- 
tended to  protect  a  speculation  of  this  sort. 
The  purchasing  agent  had  no  authority  to  ne- 
gotiate even  with  any  one  in  relation  to  the 
purchase  of  Southern  products,  unless  at  the 
time  of  the  negotiation  he  either  owned  or  con- 
aoi*]  trolled  them.  *See  Regulations  for  the 
purchase  of  products  of  insurrectionary  States 
on  government  account,  of  September  24,  1864, 
and  executive  order  same  date. 

The  Court  of  Claims  find  that  no  proceedings 
wore-  taken  against  the  cotton,  and  that  it  was 
restored  to  the  claimant,  but  that  the  vessel 
was  libeled  at  the  instance  of  the  United  States, 
in  the  Supreme  Court  of  the  District  of  Colum- 
bia, where  a  decree,  with  costs,  passed  in  favor 
of  the  claimant.  It  is  argued,  and  was  so 
ruled  by  the  court  below,  that  this  decree  con- 
cludes the  United  States.  But  the  inquiry 
ariAf s :  how  far  are  the  United  States  concluded 
by  it?  The  record  of  the  Admiralty  Court  is 
not  before  us,  and  we  only  know  from  the  rec- 
ord in  this  case  that  that  court  refused  to  ren- 
der a  decree  of  forfeiture  against  the  vessel, 
and  awarded  costs  against  the  United  States. 

On  what  ground  the  court  put  its  decision — 
whether  for  want  of  proof,  insufficient  allega- 
tions, or  on  the  merits  of  the  case — we  have  no 
means  of  determining. 

It  may  well  be  that  the  United  States  could 
not  re-seize  the  vessel,  or  take  further  pro- 
ceedings against  the  cotton,  and  yet  be  at  per- 
fect liberty  to  litigate  the  right  of  the  claimant 
to  damages,  in  a  direct  proceeding  brought 
a;:ainst  them  to  test  that  question. 

There  is  nothing  in  this  record  to  show  that 
the  Supreme  Court  of  this  District,  in  decree- 
inj?  to  the  claimant  the  restoration  of  his  ves- 
sel, adjudicated  on  the  question  of  his  right 
to  damages.  As  that  court  had  the  power  to 
award  damages — and  the  record  is  silent  on  the 
subject— it  is  clear,  either  that  the  court  re- 
fused damages,  or  that  the  claimant  did  not 
insist  on  the  court  considering  the  question. 

The  United  States  are,  therefore,  not  con- 
cluded on  this  point,  and  the  case  is  relieved 
of  all  difficulty. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, and  this  cause  is  remanded  to  that 
-court,  with  directions  to  enter  an  order  dis- 
missing the  petition. 
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•UNITED    STATES 

V. 

J.  SMITH  SPEED  a«d  David  H.  Davis; 

and 
THE    UNITED    STATES 

V. 

ROBERT  FLOYD. 

(See  S.  C.  8  Wall.  77-85.) 

Contract  for  army  supplies — effect  of  damages 

The  Secretary  of  War  has  power  to  make  a  con 
6  Wali. 


tract  for  the  butcberlog  and  curing  of  meat  for 
the  government. 

The  Secretary  of  War,  through  the  Commlnsary- 
Oeneral,  may  authorize  a  contract  for  supplies  to 
be  made  without  a  resort  to  the  advertisement  for 
bid8  and  proposals  directed  by  the  Army  iiegula- 
tiouH  and  the  Act  of  March  2.  1861. 

The  Commlstmry-General  may  approve  of  the 
contract  by  letter. 

Where  the  obligation  of  plalntlfTs  requires  an 
expenditure  of  a  large  sum  In  preparation  to  per- 
form it  and  a  continuous  readiness  to  perform,  the 
law  implies  a  duty  of  the  other  party  to  do  what- 
ever Is  necessary  to  enable,  plaintiffs  to  comply 
with  their  promise  or  covenant. 

The  measure  of  damages  for  breach  of  the  con- 
tract is  the  difference  between  the  cost-  of  doing  the 
work  and  what  claimants  were  to  receive  for  It. 

[Nos.  189,  195.] 
Argued  Nov.  4,  1869.     Decided  Nov.  29,  1869. 

APPEALS  from  the  Court  of  Claims. 
These  cases  arose  upon  petitions  filed  in 
the  court  below,  by  the  appellees,  to  recover 
damages  for  breach  of  certain  contracts.  The 
court  below  found  in  favor  of  the  petitioners, 
and  gave  judgment  for  $19,720.80,  in  favor  of 
Speed  and  Davis,  and  for  $20,293.80,  in  favor 
of  Floyd.  Whereupon  the  defendants  took 
appeals  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  T.  L.  Dick- 
ey, Asst.  Atty-Gen.,  E.  P.  Norton,  and  A.  G. 
Riddle,  for  appellant: 

I.  Pork  packing  and  curing  bacon  is  not  a 
business  within  the  scope  of  the  powers  of  the 
Secretary  of  War  or  nis  subordinates.  The 
contract  is,  therefore,  not  binding  upon  the 
United  States. 

Act  of  April  14,  1818,  3  Stat.  426,  sees.  6,  7. 

The  statutes  speak  in  all  these  cases  of  pur- 
chasing, and  nowhere  speak  of  manufacturing. 
Where  Congress  has  intended  that  the  govern- 
ment shall  embark  in  the  business  of  manufact- 
uring any  of  the  material  of  war,  it  has  made 
special  provision  by  law  for  the  same. 

II.  The  contract  is  not  binding  upon  the 
United  States,  because  it  contains  no  provision 
for  the  termination  of  the  contract,  at  such 
time  as  the  Commissary  General  may  direct. 

Act,  Apr.  14,  1818,  3  Stat.  426,  sec.  7;  Gra- 
tiot V.  U.  S.  4  How.  81. 

III.  If,  in  this  contract,  the  want  of  the  pro- 
vision for  its  termination  at  such  time  as  the 
Commissary  General  shall  direct,  does  not  viti- 
ate it,  it  must  be  held  that  the  contract  will  be 
treated  as  containing  the  clause,  inasmuch  as 
the  law  requires  that  it  should  contain  it. 

If  the  contract  is  regarded  as  containing  this 
provision,  then  there  is  an  end  of  this  case;  for 
in  that  case,  it  was  no  violation  of  the  contract 
for  Symonds,  with  the  approbation  of  the  Com- 
missary-General, to  terminate  the  contract  at 
any  time. 

IV.  This  contract  is  not  binding  upon  the 
United  States,  because  there  was  no  advertise- 
ment for  proposals  before  the  contract  was 
made. 

Act,  Mar.  2,  1861,  12  Stat,  at  L.  220. 

The  Court  of  Claims  does  not  find  that  any 
public  exigency  required  the  immediate  deliv- 
ery of  the  article  or  performance  of  the  service. 
On  the  contrary,  the  very  nature  of  the  con- 
tract shows  that  immediate  delivery  or  im- 
mediate   performance    was    not    contemplated. 

NoTK. — 1.088  of  porHts  as  an  element  of  dam- 
ages foe  breach  of  contract — see  note,  53  L.K.A. 
33. 
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SUPUBME  Ck>UBT  OF  THE  UNITED  STATES. 
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This  is  an  important  question,  arising  in  a 
great  many  cases  in  the  Court  of  Claims;  and 
that  court  verj  much  desires  the  decision  of 
this  court  on  that  question. 

V.  Where  a  contract  is  made  subject  to  the 
approval  of  the  Commissary-General,  it  is  not 
binding  on  the  United  States  until  it  is  so  ap- 
proved, after  the  commissary  has  full  knowl- 
edge of  all  the  provisions  and  defects  of  the 
contract.  It  is  not  sufficient  that  he  be  in- 
formed substantially  of  its  terms,  as  the  court 
found  in  this  case.  Does  this  show  that  the 
Commissiopary-General  was  informed  that  this 
contract  contained  no  clause  for  its  termination 
at  his  will  ?  Does  it  show  that  he  was  informed 
that  the  contract  was  made  privately,  without 
advertisement  for  proposals,  as  required  by 
law  and  the  regulations?  Is  it  to  be  presumed 
that  he  ever  would  have  approved  such  a  con- 
tract under  such  facts,  if  he  had  been  fully  ad- 
vised? It  is  respectfully  submitted  that  this 
contract  was  not  approved  by  him,  and  on  its 
face  it  is  not  binding  until  that  approval  be 
given. 

VI.  By  the  terms  of  the  contract,  the  United 
States  was  not  bound  to  furnish  to  the  claim- 
ants any  given  number  of  hogs.  The  true  con- 
struction of  the  contract  is,  that  claimants 
agreed  to  slaughter  the  hogs  presented  by  the 
United  States,  for  the  price  per  hundred  pounds 
specified,  up  to  50,000  hogs. 

VII.  Assimiing  the  contract  to  be  valid  and 
binding  upon  the  United  States,  and  that  it  re- 
quired the  United  States  to  furnish  50,000  boss, 
and  that  it  could  not  be  terminated  by  the 
Gommissary-General  without  the  consent  of  the 
claimants;  still  the  facts  found  do  not  show 
a  statement  of  case  enabling  claimants  to  have 
an  action  for  a  breach  of  the  contract  by  the 
United  States. 

Though  claimants  incurred  large  expendi- 
tures in  preparations  for  fulfilling  th^ir  con- 
tract, yet  it  nowhere  appears  that  they  com- 
pleted the  necessary  preparation  to  so  fulfill 
the  contract,  or  that  they  were  ever  ready,  at 
any  time,  to  slaughter  a  single  hog.  True, 
they  kept  all  "the  hands  necessary,"  but  it  re- 
quired other  things  besides  hands.  The  con- 
tract specifies  '^buildings,  pens,  tools  and  wa- 
ter," and  ft  does  not  appear  that  any  one  of 
these  things  was  provided. 

The  covenants  or  undertakings  in  this  con- 
tract are  olearly  mutual  and  dependent;  and 
before  claimants  can  recover  for  the  breach  al- 
leged,- they  must  show  a  readiness,  a  willing- 
ness, and  an  offer  on  their  part  to  perform. 
Nothing  of  the  kind  is  shown  by  this  record. 

VIII.  The  rule  for  the  measure  of  damages 
is  not  a  correct  rule,  as   applied  to  the  tax  found. 

Claimants,  during  the  whole  season,  kept  the 
full  complement  of  hands  necessary  to  slaugh- 
ter the  whole  50,000  hogs,  but  it  does  not  ap- 
pear that  these  hands  were  kept  in  idleness,  or 
oven  unprofitably  employed.  For  aught  that 
appears,  these  very  hands  and  the  other  expen- 
sive preparations,  were,  in  fact,  more  profitably 
employed  in  slaughtering  hogs  for  other  par- 
ties, which  work  could  not  have  been  per- 
formed if  the  government  contract  had  not 
been  abandoned.  In  fact,  the  abandonment  of 
the  contract  by  the  government  may  have  been 
a  source  of  profit  to  the  claimants,  rather  than 
a  loss. 
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Before  the  true  damages,  if  any,  in  this  case 
can  be  assessed,  claimants  must  show  the  ae> 
tual  surroundings  at  the  time.  Nothing  hav- 
ing been  shown  as  a  basis  to  which  to  apply 
any  rule,  the  claimants  were,  in  any  view  of 
the  case,  entitled  to  nominal  damages  only. 

Messrs.  Hughes,  Denver  &  Peck,  and  L 
Janin,  for  appellees: 

This  was  one  of  those  particular  and  urgent 
cases  where  the  Secretary  of  War  directed  that 
rations  should  be  procured  by  purchasing  hogs 
and  slaughtering  and  packing  them. 

It  would  be  an  absurd  restraint  upon  the 
Secretary  of  War  to  prohibit  him  from  feeding 
the  Army  in  this  way.  Congress  never  intend- 
ed to  prevent  him  from  exercising  such  dis- 
cretion. The  law  and  the  regulations  define 
the  usual  course  of  proceeding.  This  case 
falls  expressly  within  the  exception  of  the 
statute. 

The  evidence  details  the  reasons  for  pursu- 
ing this  exceptional  course.  An  attempt  had 
been  made  to  forestall  the  market  and  compel 
the  Conmiissary  Department  to  pay  extortion- 
ate prices  for  pork. 

We  insist  that  (the  contract  having  been 
made  by  a  duly  authorized  officer  of  the  gov- 
ernment and  approved  by  the  Commissary- 
General)  :  it  must  be  presumed,  until  the  con* 
trary  is  shown,  that  they  performed  their  duty, 
and  that  the  exigencies  of  the  service  were  sudi 
as  to  justify  their  action. 

The  rule  is  laid  down  by  this  court  that — 

"Where  a  particular  authority  is  confided  is 
a  public  officer,  to  be  exercised  in  his  discretion 
u{x>n  an  examination  of  the  facts  of  which  he 
is  the  appropriate  judge,  his  decision  thereon, 
in  the  absence  of  any  controlling  provision,  ia 
absolutely  final.*' 

R.  R.  Co.  V.  Stimpson,  14  Pet.  448;  Allen  t. 
Blunt,  3  Story,  742;  Wilkes  v.  Dinsman,  7  How. 
89;  Martin  v.  Mott,  12  Wheat.  19;  Gould  v. 
Hammond,  1  McAU.  235. 

This  principle  is  particularly  applicable  to 
the  case  before  the  court. 

Whether  the  contract  was  approved  by  the 
Commissary-General,  is  one  of  the  ultimate 
facts  which,  by  the  rules  of  this  court,  should 
be  found  by  the  Court  of  Claims;  and  it  states 
as  one  of  its  conclusions,  that  "The  letter  of 
the  Commissary-General  was  a  virtual  approv- 
al of  the  contract.'' 

Where  the  court  below  states  both  the  evi- 
dence and  the  conclusion  drawn  from  the  evi- 
dence, you  will  disregard  the  evidence  and  ac- 
cept their  conclusion  as  to  the  ultimate  facts. 

The  findings  show  that  Major  Symonds  in- 
formed the  Commissary-General  of  the  terms 
of  the  contract,  and  that  officer  replied,  ex- 
pressing his  satisfaction  at  what  had  been  done. 
In  the  absence  of  any  law  or  regulation  requir- 
ing his  approval  to  be  manifested  in  any  par- 
ticular method,  this  was  sufficient. 

It  was  not  necessary  to  the  validity  of  the 
contract,  that  it  should  be  approved  by  the 
Commissary-General,  dilajor  Symonds  was  ful- 
ly authorized  to  make  the  contract.  There 
was  nothing  in  the  statutes  or  the  army  regu- 
lations, or  the  special  instructions  given  hun, 
which  required  the  insertion  of  this  clause. 

It  was  not  a  condition  precedent  that  such 
approval  should  be  had. 

Dixon  V.  Hovill,  4  Bing.  665;    Richards  r. 
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Hayward,  2  M.  ft  G.  674;  Dallman  y.  King, 
4  Bing.  (N.  C.)   106. 

It  would  be  a  fraud  for  the  government,  by 
its  authorized  officers,  to  pigeon-hole  the  con- 
tract, then  treat  it  as  being  in  full  operation, 
derive  all  the  benefits  desired  under  it,  and, 
when  it  became  convenient  to  rid  itself  of  lia- 
bility, to  allege  its  own  breach  of  duty  as  a 
ground  for  annulling  it. 

A  condition  may  be  waived  by  consent  or  by 
act:  and  a  party  who  does  not  insist  upon  the 
condition  at  a  time  when  equity  and  good  con- 
science demand  that  he  should  do  so,  thereby 
waives  its  performance. 

Fleming  y.  Gilbert,  3  Johns.  530;  Smith  v. 
Lynes,  6  N.  Y.  41;  Cole  v.  Champlain  Co.  26 
Vt.  87 ;  Dixon  y.  Hovill,  4  Bing.  665. 

It  will  always  excuse  the  performance  of  a 
condition  precedent,  that  the  performance  was 
hindered  or  waived  by  the  other  party. 

Camp  V.  Barker,  21  Vt.  469;  Mayor,  etc.  of 
X.  Y.  V.  Butler,  1  Barb.  338;  Mains  v.  Haight, 
14  Barb.  77;  Smith  y.  Gugerty,  4  Barb.  616; 
Marshall  v.  Craig,  1  Bibb.  384 ;  Majors  v.  Hick- 
man, 2  Bibb.  218;  Jones  v.  Walker,  13  B.  Mon. 
163;  Williams  v.  Bk.  of  the  U.  S.  2  Pet.  102; 
Kelson,  J.,  in  Betts  y.  Ferine,  14  Wend.  219; 
1  Story,  Const.  37,  sec.  32a. 

Upon  the  facts  shown  by  the  finding  of  the 
court,  the  law  presumes  that  certain  damages 
follow. 

If  there  were  any  exceptional  circumstances 
in  this  case,  it  would  devolve  upon  the  defend- 
ant to  show  them.  The  rule  laid  down  by  the 
court,  if  erroneous,  is  an  error  in  favor  of  the 
appellant. 

Masterson  y.  Mayor,  etc.  7  Hill,  62;  R.  R. 
Co.  V.  Howard,  13  How.  344;  Chamber lin  v. 
Scott,  33  Vt.  80;  Royalton  v.  Turnpike  Co.  14 
Vt.  811;  Clark  v.  Mayor,  etc.  4  N.  Y.  338; 
Story  V.  N.  Y.  A  N.  H.  R.  R.  Co.  6  N  Y. 
85;  Durkee  v.  Mott,  8  Barb.  423;  Clark  v. 
Marsiglia,  1  Den.  317;  Shannon  v.  Comstock, 
21  Wend.  467;  Hoy  y.  Gronoble,  34  Pa.  9; 
Miller  v.  Mariner's  Church,  7  Me.  51;  Shaw 
V.  Nudd,  8  Pick.  13;  Swift  v.  Barnes,  16  Pick. 
196;  Haggin  v.  Price,  8  Dana,  48;  Thompson  v. 
Jackson,  14  B.  Mon.  114;  Western  v.  Sharp, 
14  B.  Mon.  177;  Pahn  y.  R.  R.  Co.  18  111.  217; 
Christian  Co.  y.  Overholt,  18  111.  223;  George 
V.  R.  R.  Co.  8  Ala.  234;  Cunningham  v.  Dor- 
sey,  6  Cal.  19;  Dibol  v.  Minott,  9  la.  403; 
Tait  v.  Sherman,  10  la.  60;  Hadley  y.  Bazen- 
dale,  9  lijcch.  353. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellees  sued  in  the  Court  of  Claims, 
on  a  written  contract  signed  by  themselves  and 
by  Major  Henry  C.  Symonds,  Commissary  of 
Subsistence,  on  behalf  of  the  United  States,  by 
which  they  agreed,  at  a  fixed  price,  to  slaughter 
and  pack  for  the  government  fifty  thousand 
hogs  at  Louisville.  The  live  hogs,  the  cooper- 
age, salt  and  othor  necessary  materials  were 
to  be  delivered  to  claimants,  and  they  were  to 
do  the  work  of  slaughtering  and  packing.  The 
government  furnish^  17,132  hogs,  which  were 
killed  and  packed  and  this  service  paid  for; 
and  failed  to  furnish  any  more.  This  suit  was 
brought  to  recover  damages  for  that  failure; 
and  the  Court  of  Claims  gave  judgment  in 
favor  of  claimants  for  $19,720.80. 


The  counsel  for  the  appellant  urges  eight 
separate  objections  to  this  judgment,  which  we 
must  notice  in  the  order  they  are  presented. 

1.  Pork-packing  and  curing  bacon  is  not  a^ 
business  within  the  scope  of  the  powers  of  the 
Secretary  of  War,  or  his  subordinates. 

If  by  this  is  meant  that  the  War  Department 
has  no  authority  to  enter  into  the  business  of 
converting  hogs  into  pork,  lard  and  bacon,  for 
purposes  of  profit  of  sale  as  individuals  do,  the 
proposition  may  be  conceded.  But,  if  it  is 
intended  to  deny  to  the  department  this  mode 
of  procuring  supplies  when  it  may  be  the  only 
sufficient  source  of  supply  for  the  army,  the 
proposition  is  not  sound.  The  Commissary  De- 
partment is  in  the  habit,  and  always  lias  been,, 
of  buying  beef  cattle  and  having  them  slaugh- 
tered and  delivered  to  the  forces.  Is  there  no 
power  to  pay  the  butchers  who  kill  for  their 
services  ?  That  is  just  what  the  claimants  con- 
tracted to  do  with  the  hogs  which  the  govern- 
ment had  purchased  of  other  parties,  and  it 
is  for  this  butchering  and  curing  the  meat 
that  the  government  agreed  to  pay.  The  prop- 
osition places  a  construction  altogether  too 
narrow  on  the  powers  confided  to  the  War  De- 
partment in  procuring  subsistence,  which  in 
time  of  war,  as  this  was,  must  lead  to  great 
embarrassment  in  the  movement  and  support 
of  troops  in  the  field. 

2.  The  contract  is  not  binding,  because  it 
contains  no  provision  for  terminating  it  at  the 
discretion  of  the  Commissary-General. 

This  objection  is  based  on  Rulje  1179  of  the 
Army  Regulations  of  1863.  But  that  has  ref- 
erence to  contracts  for  the  regular  and  contin- 
uous supply  of  subsistence  stores,  and  not 
*to  contracts  for  services  or  labor,  and  it  [*83 
is  required  because  the  post  or  force  to  be 
supplied  may  be  suddenly  removed  or  greatly 
diminished.  It  has  no  application  to  a  con- 
tract for  a  certain  amount  of  supplies,  neither 
more  nor  less,  or  to  do  a  specific  job  of  work 
requiring  skilled*  labor.  While  the  Commissary 
might  have  insisted  on  a  provision  in  this  con- 
tract that  he  should  only  be  required  to  pay  for 
packing  as  many  hogs  as  he  chose  to  furnish, 
for  which  he  might  in  that  event  have  been 
charged  a  higher  price,  he  did  not  do  so,  and 
cannot  have  the  benefit  of  it  as  though  he  had. 

3.  This  answers  also  the  third  point,  namely: 
that  the  agreement  is  to  be  treated  as  though 
that  provision  were  in  it. 

4.  That  it  is  not  binding  on  the  United. 
States,  because  there  was  no  advertisement  for 
proposals  to  contract. 

This  objection  is  founded  on  the  Act  of 
March  2,  1861.    12  Stat,  at  L.  220. 

But  that  statute,  while  requiring  such  adver- 
tisement as  the  general  rule,  invests  the  officer 
charged  with  the  duty  of  procuring  supplies  or 
services  with  a  discretion  to  dispense  with  ad- 
vertising, if  the  exigencies  of  the  public  serv- 
ice require  immediate  delivery  or  performance. 

It  is  too  well  settled  to  admit  or  dispute  at 
this  day,  that  where  there  is  a  discretion  of 
this  kind  conferred  on  an  officer,  or  board  of 
officers,  and  a  contract  is  made  in  which  they 
have  exercised  that  discretion,  the  validity  of 
the  contract  cannot  be  made  to  depend  on  the 
degree  of  wisdom  or  skill  which  may  have  ac- 
companied its  exercise.  Phil.  &  T.  R.  R.  Co.  v. 
Stimpeon,    14   Pet  448;    Martin  y.  Mott,    12 
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Wheat.  119;  Royal  British  Bk.  v.  Turquand, 
•6  £11.  &  Bl.  327 ;  Maclae  v.  Sutherland,  25  Eng. 
L.  &  £.  114;  Ross  V.  Reed,  1  Wheat.  482. 

5.  The  contract  was  not  approved  by  the 
Commissary-General. 

The  agreement  contains  a  proirision  that  it 
is  subject  to  the  approval  of  that  officer.  The 
Court  of  Claims  finds  that,  while  no  copy  of 
the  agreement  was  presented  to  the  Commis- 
84*]  sary-*General  for  formal  approval,  Major 
Symonds  wrote  him  a  letter  informing  him  sub- 
stantially of  its  terms,  to  which  he  replied, 
expressing  his  satisfaction  at  the  progress 
made;  and  the  court  further  finds  as  a  conclu- 
sion of  law  that  the  letter  of  the  Commissary- 
General  was  a  virtual  approval  of  the  con- 
tract. We  are  of  opinion  that,  taking  all  this 
together,  it  is  a  finding  by  the  court  as  a  ques- 
tion of  fact  that  the  contract  was  approved  by 
that  officer;  and  inasmuch  as  neither  the  in- 
strument itself  nor  any  rule  of  law  prescribes 
the  mode  in  which  this  approval  shall  be  evi- 
denced, that  a  jur}'  would  have  been  justified  in 
finding  as  the  court  did. 

6.  Iliat  by  the  terms  of  the  contract  the 
United  States  were  not  bound  to  furnish  any 
given  niunber  of  hogs. 

Without  entering  into  a  discussion  of  the 
general  doctrine  of  the  implication  of  mutual 
•covenants,  we  deem  it  sufficient  to  say  that 
where,  as  in  this  case,  the  obligation  of  plain- 
tiffs requires  an  expenditure  of  a  large  sum  in 
preparation  to  enable  them  to  perform  it,  and 
a  continuous  .readiness  to  perform,  the  law  im- 
plies a  duty  in  the  other  party  to  do  whatever 
is  necessary  for  him  to  do  to  enable  plaintiffs 
to  comply  with  their  promise  or  covenant.  But 
the  last  article  of  the  agreement  seems  to  be  an 
express  promise  to  furnish  all  the  hogs  men- 
tioned in  the  contract. 

7.  That  plaintiffs  have  not  proved  that  they 
were  ready  and  willing  to  perform. 

But  the  Court  of  Claims  find  this  readiness, 
for  they  say  that  "claimants  incurred  large 
expenditures  in  preparation  for  fulfilling  their 
•contract,  and  during  the  whole  season  kept  the 
full  complement  of  hands  necessary  to  have 
slaughtered  the  whole  50,000  within  the  cus- 
tomary season.'' 

8.  The  rule  for  the  measure  of  damages  is 
not  the  correct  rule  as  applied  to  the  facts. 

What  would  be  the  true  rule  is  not  pointed 
•out.  And  we  do  not  believe  that  any  safer 
rule,  or  one  nearer  to  that  supported  by  the 
l^neral  current  of  authorities,  can  be  found 
than  that  adopted  by  the  court,  to  wit:  the 
•difference  between  the  cost  of  doing  the  work 
85*]  and  what  claimants  were  •to  receive  for 
it,  making  reasonable  deduction  for  the  less 
time  engaged,  and  for  release  from  the  care, 
trouble,  risk  and  responsibility  attending  a  full 
execution  of  the  contract. 

The  leading  case  on  this  subject  in  this 
•country  is  Masterton  v.  Brooklyn,  7  Hill,  62, 
and  that  fully  supports  the  proposition  of  the 
Court  of  Claims.  This  opinion  also  disposes 
of  the  case  of  The  United  States  v.  Robert 
Floyd,  which  is  on  a  contract  identical  with 
this;  and  the  judgments  in  both  cases  are  af- 
firmed. 
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'  THE  BALTIMORE  &  OHIO  R.  R.  COMPANY. 

Plff., 

V. 

THE  SUPERVISORS  OF  MARSHALL  COUN- 

TY. 

Motion,  to  dismiss  for  want  of  jurisdiction,  de- 
nied— when  cause  will  not  be  advanced  on 
the  docket. 

This  court  has  jurlsdictloo  to  determine  the  quel- 
tlon  as  to  whether  the  circuit  court  has  JurlBdidtoa 
of  the  case. 

A  cause,  which  does  not  come  within  aaj  of  tbt 
esceptloos  to  the  30th  rule,  althoujch  It  iovolTfs 
important  interests,  will  not  be  advanced  on  the 
docket. 

[No.  267.] 
Argued  Dec.  10,  1800.     Decided  Dec.  13,  1869. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  West  Virginia. 

On  motion  to  dismiss,  etc. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  plaintiffs  for  an  injunction  against 
the  collection  of  certain  taxes.  That  court 
being  equally  divided  in  opinion  certified  tbt 
case  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  B.  Stanton  and  D.  Lamb,  for  defend- 
ants. 

Messrs.  J.  H.  B.  Latrobe  and  J.  R.  Tucker, 
for  plaintiffs. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  motion,  to  dismiss  this  case  for  want  of 
jurisdiction,  must  be  denied. 

It  comes  here  upon  a  certificate  of  division 
of  opinion ;  and  the  principal  point  certified  is, 
whether  the  circuit  court  has  jurisdiction.  It 
is  quite  clear  that  this  court  has  jurisdiction  to 
determine  that  point. 

A  motion  has  also  been  made  to  advance  the 
cause  upon  the  docket  on  Uie  ground  that  very 
important  interests  of  the  State  of  West  Vir- 
ginia are  involved  in  the  litigation. 

The  case,  however,  does  not  come  within  any 
of  the  exceptions  to  the  30th  rule,  which  re- 
quires that  all  cases  shall  be  heard  when 
reached  in  the  regular  call  of  the  docket,  and 
in  the  order  in  which  they  are  entered. 

We  are  obliged,  therefore,  to  deny  the  mo- 
tion. 


0.  B.  &  0.  S.  LATHAM,  Appts., 

v. 

UNITED  STATES. 

Case  not  dismissed  because  appeal  not  allowed 
within  statutory  time,  if  the  prayer  for  ap- 
peal was  made  within  that  time. 

Where  the  prayer  for  the  allowance  of  an  appeal 
was  within  tne  statutory  time,  ninety  days,  the 
case  will  not  be  dismissed  for  the  renson  that  tl>e 
appeal  was  not  allowed  within  that  time. 

The  order  allowing  the  appeal  has  relation  back 
to  the  date  of  the  nrayer  for  allowance,  and  will 
he  considered  as  maae  on  that  day. 

[No.  6.] 
Argued  Dec.  8,   1869.     Decided  Dec.   13,  1889. 


APPEAL  from  the  Court  of  Claima. 
On  motion  to  dismiss. 
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1869. 
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The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants,  to  recover  a 
balance  alleged  to  be  due  them  on  a  contract, 
being  for  the  difference  in  value  between  a  cer- 
tain sum  in  coin  and  in  legal  tender  notes. 

The  petition  having  been  dismissed,  the  claim- 
ants took  an  appeal  to  this  court. 

The  case  is  stated  by  the  court. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  Thomas  H. 
Talbot,  Asst.  Atty-Gen.,  E.  P.  Norton,  and  J. 
J.  Weed,  for  appellees. 

Messrs.  J.  M.  Carlisle,  J.  D.  McPherson,  and 
L.  S.  Chatfield,  for  appellants. 

Mr.  Chief  Justice  Chaie  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  appeal  from 
the  jud^^ent  of  the  Court  of  Claims,  on  the 
ground  that  it  was  not  allowed  within  the 
ninety  days  fixed  bv  the  statute. 

And  it  appears  that  the  order  of  allowance 
was  not  made  within  the  statutory  time.  But 
it  also  appears,  on  examination,  that  the  prayer 
for  allowance  was  within  the  time,  and  we 
have  heretofore  held  that  the  order  allowing  the 
appeal  must  have  relation  back  to  the  date  of 
the  prayer  for  allowance,  and  be  considered  as 
made  on  that  day. 

The  motion  must,  therefore,  be  denied. 


FRANCIS  A.  GIBBONS,  Appt, 

V. 

UNITED  STATES. 

(See  S.  C.  8  Wall.  269-276. V 

Ctovemment  contract — Court  of  Claims — ^Juris- 
diction of. 

Where  one  had  made  a  contract  with  Govern- 
Bent  to  deliver  to  It  a  certain  quantltv  of  oats 
and.  alter  a  delivery  of  part,  tendered  the  re- 
Butloder,  he  may  recover  in  the  Court  of  Claims 
for  any  damage  which  he  has  snstalned  for  a  re- 
fusal to  receive  them. 

Where  oats  had  risen  In  the  market,  above  the 
contract  price  at  the  time  of  the  teoder,  the  pre- 
sumption is  that  he  was  l>eoeflted  instead  of  in- 
iured  by  the  refosal  to  accept  the  oats  when  of- 
fered. 

Government  Is  not  liable  to  IndlTlduals  for  the 
Blsfeamince,  laches  or  unauthorised  exercise  of 
power  by  Its  officers  and  agents. 

The  jurisdiction  of  the  Court  of  Claims  Is  limit- 
ed to  claims  founded  on  contracts,  express  or  Im- 
plied,   with    certain   unimportant   exceptions. 

The  Court  of  Claims  has  no  jurisdiction  of  de- 
mands against  the  Government  founded  on  torts. 

[No.  50.] 
Argued  Nov.  16,  1869.    Decided  Dec  13,  1869. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  l^  the 
appellant  in  the  court  below,  to  recover  various 
sums  alleged  to  be  due  him  for  damages  aris- 
ing out  of  transactions  connected  with  the 
breach  of  a  contract  for  furnishing  oats  to 
the  United  States.  The  said  court  having  re- 
fused to  allow  one  item  of  the  said  claim,  the 
claimant  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Severdy  Johnson  and  A.  L.  Merri- 
nan,  for  appellant: 

The  clainiiant  was  not  under  a  continuing  ob- 
•  Wall  U.  S^  Book  19. 


ligation,  and  as  he  had  made  a  reasonable  of- 
fer which  was  improperly  refused,  that  put  an 
end  to  the  contract,  and  he  was  released  from 
his  obligation  by  the  conduct  of  the  Govern- 
ment. In  case  of  the  delivery  of  the  article 
subsequent  to  the  termination  of  the  original 
contract,  such  delivery  is  under  a  new  contract 
that  may  be  made,  and  in  case  no  express  con- 
tract is  made  as  to  the  price,  there  would  be 
an  implied  one  on  the  part  of  the  purchaser, 
to  pay  for  such  articles  the  market  value,  at 
the  time  and  place  of  delivery,  unless  there  was 
an  agreement  to  sell  at  the  prices  specified  in 
the  agreement  then  at  an  end. 

In  this  case  it  is  not  pretended  that  any 
such  a^eement  was  made;  on  the  contrary, 
the  plaintiff  insisted  that  the  contract  was  at 
an  end,  and  the  fact  that  he  made  the  delivery 
of  oats  required  under  a  supposed  personal  ar- 
rest and  under  the  threat  of  withholding  the 
money  due  to  him  upon  oats  previously  de- 
livered, rebuts  the  presumption  of  a  voluntary 
delivery  under  the  terms  of  the  extinct  eon- 
tract. 

The  Government  cannot  take  advantage  of 
the  many  doings  of  its  agents,  in  fixing  the 
terms  of  contract. 

Messrs.  R.  Hoar,  Atty-Gen.,  T.  L.  Dickey,  T. 
H.  Talbot,  and  A.  Q.  Riddle,  for  appellee: 

In  refusing  to  give  judgment  for  this  sum  or 
any  part  thereof,  there  was  no  error  on  the 

Kirt  of  the  Court  of  Claims,  the  conclusion  of 
w  stated  in  the  following  extract  being  en- 
tire^ correct: 

"Tlie  officers  who  threatened  him,  had  no  au- 
thority to  compel  him  to  deliver  the  oats;  and 
the  threats  used  were  superserviceable  and  im- 
proper. If  he  was  so  unwise  as  to  submit  to 
the  unauthorized  menaces  of  the  quartermas- 
ter, he  must  take  the  consequences.  Hence,  he 
cannot  recover  the  difference  in  price  between 
that  named  in  the  contract  and  tnat  ruling  in 
the  market  after  its  expiration.    . 

Besides  the  reason  here  given  for  refusing 
this  allowance,  is  the  additional  reason,  that 
the  facts  found  leave  open  to  the  appellate 
court,  the  inference  that  the  whole  matter  had 
been  voluntarily  settled  by  a  payment  in  fulL" 

U.  S.  V.  Adams  (ante,  249) . 

Accordingly,  the  case  should  now  be  dis- 
posed of  by  a  mandate  to  the  Court  of  Claims, 
to  reverse  the  judgment  in  favor  of  the  claim- 
ant and  dismiss  the  petition.  The  appeal  be- 
ing general,  brings  up  for  consideration  the 
whole  judgment. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  facts  found  by  the  Court  of  Claims  show, 
that  under  the  original  contract  between  the 
plaintiff  and  the  United  States  the  plaintiff 
had  delivered  part  of  the  200,000  bushels  of 
oats  which  he  had  agreed  to  deliver  and  had 
tendered  the  remainder,  and  that  the  quarter- 
master to  whom  th^  were  properly  tendered 
had  refused  to  receive  them.  If  the  plaintiff 
suffered  any  loss  by  that  refusal,  he  is  entitled 
to  recover  for  it  in  this  action.  But  the  only 
items  of  his  account  which  *refer  to  this  [*S73 
part  of  the  transaction  were  allowed  to  him 
^  the  court,  except  the  claim  of  $400  damages 
for  failure  to  accept  the  oats,  and  there  is  no 
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evidence  that  he  lost  anything  by  this  re- 
fusal. On  the  contrary,  it  appears  that  oats 
had  risen  in  the  market  above  the  contract 
price,  so  that  the  presumption  is  that  he  was 
benefited  instead  of  injured  bv  the  refusal  of 
the  officer  to  accept  the  oats  when  offered. 

But  after  all  this  had  passed  and  the  time 
for  delivering  the  oats  had  expired,  the  quar- 
termaster in  charge  of  the  matter  demanded 
of  the  plaintiff  that  he  should  still  furnish  the 
quantity  of  oats  necessary,  with  what  had  been 
received,  to  complete  the  200,000  bushels  at 
the  price  stipulated  in  the  original  agreement. 
The  plaintiff  objected  to  this  at  first,  but  fi- 
nally yielded  and  delivered  the  remainder  of  the 
oats. 

Not  content,  however,  with  the  price  fixed 
by  the  contract,  he  now  claims  that  oats  had 
advanced  in  the  market,  and  were  worth,  at 
the  time  of  this  latter  delivery,  8  3/4  and  12 
cents  per  bushel  more  than  that  price,  and  for 
the  amount  of  this  difference,  with  some  other 
matters,  he  asks  judgment. 

It  is  very  clear  that  but  one  contract  was 
ever  made  in  this  case,  and  that  the  plaintiff 
was  absolved  from  this  by  the  refusal  of  the 
quartermaster  to  receive  the  oats  when  ten- 
dered. But,  from  whatever  motive  he  may 
afterwards  have  consented  to  renew  that  agree- 
ment and  proceed  to  its  fulfillment,  its  terms 
were  the  same.  If  such  pressure  was  brought 
to  bear  on  him  as  would  make  the  renewal  of 
the  contract  void,  as  being  obtained  by  duress, 
then  there  was  no  contract,  and  the  proceeding 
was  a  tort  for  which  the  officer  may  have  been 
personally  liable.  If  the  plaintiff's  consent  was 
voluntary,  then  the  contract  to  which  he  as- 
sented was  binding,  and  must  control  the  case. 
The  quartermaster  treated  the  contract  as  still 
in  force,  and  his  demand  on  the  plaintiff  was 
made  under  that  idea.  In  this  he  was  wrong. 
But  the  plaintiff  had  his  option  to  concur  in 
this  view  and  deliver  the  balance  of  the  oats, 
or  to  refuse  to  deliver  any  more. 
274*]  *Though  the  Ck>urt  of  Claims  finds  that 
the  plaintiff,  when  he  consented  to  deliver,  had 
gone  to  that  officer's  quarters  in  company  with 
an  orderly,  which  he  considered  as  an  arrest, 
the  court  does  not  find  an  arrest,  nor  the  use  of 
any  force  against  his  person.  Nor  does  the  pe- 
tition of  the  plaintiff  say  anything  about  an 
arrest,  or  force,  or  duress.  That  he  feared  the 
officer  might  buy  the  oats  in.  the  market  and 
hold  back  the  difference  in  price  from  the  money 
due  for  oats  already  delivered,  does  not  in- 
validate the  contract  which  he  consented  to  ful- 
fill to  avoid  that  result.  He  could  still  have 
refused,  and  the  Government  would  have  paid 
him  what  it  owed  him. 

The  supposition  that  the  Government  will 
not  pay  its  debts,  or  will  not  do  justice,  is  not 
to  be  indulged.  Still  less  can  it  be  made  the 
foundation  for  a  claim  of  indemnity  against 
loss  incurred  by  an  individual  by  acting  on 
such  a  suggestion. 

But  it  is  not  to  be  disgukic  t  that  this  case  is 
an  attempt,  under  the  assuiliption  of  an  im- 
plied contract,  to  make  the  Government  re- 
sponsible for  the  unauthori«ed  acts  of  its  of- 
ficer, those  acts  being  in  themselves  torts.  No 
government  has  ever  held  itself  liable  to  in- 
dividuals for  the  misfeasance,  laches  or  unau- 
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thorized  exercise  of  power  by  its  officers  and 
agents. 

In  the  language  of  Judge  Story,  Story,  Ag. 
sec.  319,  *'It  does  not  undertake  to  guarantee 
to  any  person  the  fidelity  of  any  of  the  officer* 
or  agents  whom  it  employs,  since  that  would 
involve  it  in  all  its  operations  in  endless  em- 
barrassments, and  difficulties,  and  losses,  which 
would  be  subversive  of  the  public  interests." 
U.  S.  V.  Kirkpatrick,  9  Wheat'.  720;  Dox  v. 
P.  M.  Gen.  1  Pet.  318;  Conwell  v.  Voorhees,  IS 
Ohio,  523. 

The  creation  bv  Act  of  Congress  of  a  court 
in  which  the  United  ^tates  may  be  sued,  pre- 
sents a  novel  feature  in  our  jurisprudence, 
though  the  Act  limits  such  suits  to  claims 
founded  on  contracts,  express  or  implied,  with 
certain  unimportant  exceptions.  But  in  the 
exercise  of  this  unaccustomed  *jurisdic-  1*975 
tion,  the  courts  are  embarrassed  by  the  neces- 
sary absence  of  precedent  and  settled  principles 
by  which  the  liability  of  the  Government  may 
be  determined.  In  a  few  adjudged  cases  where 
the  United  States  was  plaintiff,  the  defendants 
have  been  permitted  to  assert  demands  of  N-ari- 
ous  kinds  by  way  of  set-off,  and  these  cases 
may  afford  useful  guidance  where  they  are 
in  point.  The  cases  of  U.  S.  v.  Kirkpatrick,  9 
Wheat.  720  and  Dox  v.  Postmaster-General,  I 
Pet.  318,  are  of  this  class,  and  establish  the 
principle  that  even  in  regard  to  matters  con- 
nected with  the  cause  of  action  relied  on  by 
the  United  States,  the  Government  is  not  re- 
sponsible for  the  laches,  however  gross,  of  its 
officers. 

The  language  of  the  statutes  which  confer  ju- 
risdiction upon  the  Court  of  Claims,  excludes, 
by  the  strongest  implication,  demands  against 
the  Government  founded  on  torts.  The  general 
principle  which  we  have  already  stated  as  appli- 
cable to  all  governments,  forbids,  on  a  policy 
imposed  by  necessity,  that  they  should  hold 
themselves  liable  for  unauthorized  wrongs  in- 
flicted by  their  officers  on  the  citizen,  though 
occurring  while  engaged  in  the  discharge  of 
official  duties.    Nichols  v.  U.  S.  [ante,  122]. 

In  the  absence  of  adjudged  cases  determining 
how  far  the  Government  may  be  responsible  on 
an  implied  assumpsit  for  acts  which,  though 
unauthorized,  may  have  been  done  in  its  inter- 
est, and  of  which  it  may  have  received  the 
benefit,  the  apparent  hardships  of  many  such 
cases  present  strong  appeals  to  the  courts  to 
indemnify  the  suffering  individual  at  the  ex- 
pense of  the  United  States. 

These  refiections  admonish  us  to  be  caution* 
that  we  do  not  permit  the  decisions  of  this 
court  to  become  authority  for  the  righting,  iv 
the  Court  of  Claims,  of  all  wrongs  done  to  indi- 
viduals by  the  officers  of  the  General  Govern- 
ment, though  they  may  have  been  committed 
while  serving  that  government,  and  in  the  be- 
lief that  it  was  for  its  interest.  In  such  cases, 
where  it  is  proper  for  the  nation  to  furnish  a 
•remedy.  Congress  has  wisely  reserved  [*2j6 
the  matter  for  its  own  determination.  It  cer- 
tainly has  not  conferred  it  on  the  Court  of 
Claims. 

Judgment  afiirmed. 

75  ^-  S. 
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Kino  v.  The  Lady  Fraitxlin. 


825-329 


PS*]       •A.  S.  KING,  A.  Butler  and 
C.  Thurlow,  Libts.  and  Appts. 

V. 

THE  PROCEEDS  OF  THE  SALE  OF  THE 
PROPELLER  LADY  FRANKLIN. 

(See   a    C.    -The    Lady    Franklin,"    8    Wall, 

325-329.) 

Bill  of  lading,  how  far  explainable  by  parol — 
given  for  goods  not  shipped. 

Id  so  far  as  n  bill  of  lading  la  a  contract.  It  can- 
not be  explained  by  parol  evidence. 

But  if  a  contract,  ft  is  also  a  receipt,  and  In  that 
ressrd  It  may  be  explained,  especially  when  It  Is 
osed  as  tbe  foundation  of  a  suit  between  the 
oriKlnal  parties  to  It. 

The  obltgatlon  between  ship  and  carj^o  la  mutual 
and  reclr>rocal.  and  does  not  attach  until  the  cargo 
li  CD  board  or  In  the  custody  of  tbe  master. 

Where  a  bill  of  lading  waa  given  by  mistake  for 
iroods  not  actually  shipped,  there  can  be  no  lien 
for  non-delivery  of  the  goods,  notwithstanding  the 
bill  of  lading. 

[No.  66.] 
Argued  Nov.  16,  1869.      Decided  Dec.  13,  1869. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

A  libel  in  admiralty  was  filed  in  this  case  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  by  the  appellants, 
to  recover  for  a  certain  lost  cargo.  A  decree 
having  been  entered  for  the  respondent,  the 
libelants  took  an  appeal  to  the  circuit  court, 
by  which  the  said  decree  was  affirmed.  There- 
upon the  said  libelants  took  a  further  appeal  to 
this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.  Robert  Rae,  for  appellants: 

The  signing  of  the  bills  of  lading  by  the  au- 
thorized agent  of  the  vessel,  after  delivery  of 
tbe  property  into  his  possession  and  control, 
binds  the  vessel  and  has  the  same  force  and 
effect  as  if  signed  by  the  master. 

Rawls  v.  I^hler,  3  Keyes,  577;  Dows  v. 
Green,  24  N.  Y.  638;  The  Emma  Johnson,  1 
Sprague,  527;  Coosa  River  St.  Co.  v.  Barclay, 
30  Ala.  120;  Putnam  v.  Tillotson,  13  Met.  517. 

In  the  case  at  bar,  the  agent  always  signed 
the  bills  of  lading,  the  master  never. 

The  owner  of  the  vessel  is  estopped — as 
•gainst  the  consignee  of  the  bill   of  lading. 


when  he  has  taken  it  for  a  valuable  considera- 
tion u^n  the  faith  of  the  acknowledgments 
which  it  contains — to  deny  the  truth  of  the 
statements  to  which  he  has  given  credit  by  the 
signature  of  his  agent,  so  Sir  as  these  state- 
ments relate  to  matters  which  are  or  ought  to 
be  within  his  knowledge. 

Sea^  V.  Wingate,  3  Allen,  103;  Ward  v. 
Whitney,  3  Sandf.  399;  Sutton  v.  Kettell.  1 
Sprague,  309;  The  Henry,  1  Blatchf.  &  H.  465; 
Butler  V.  The  Arrow,  1  Newb.  59;  1  Pars. 
Ship.  &  Adm.  190,  and  n.  4. 

In  this  case,  the  consignee  advanced  on  the 
faith  of  the  bill  of  lading. 

The  defendant  entrusted  Sanderson,  the 
shipper,  with  the  bills  of  lading  after  the  re- 
ceipt of  the  property,  and  gave  him  the  indicia 
of  title.  Whenever  one  of  two  innocent  partiea 
must  suffer  by  the  acts  of  a  third,  he  who  haa 
enabled  such  third  person  to  occasion  the  losa 
must  sustain  it. 

Lickbarrow  v.  Mason,  2  T.  R.  63;  Rawls  v.. 
Deshler,  3  Keyes,  575.  This  case  is  directly  in 
point. 

In  courts  of  admiralty,  like  courts  of  law, 
parol  testimony  cannot  be  received  to  contra- 
dict the  terms  of  a  bill  of  lading.  3  Greenl. 
S  402. 

Nor  can  courts  of  admiralty  exercise  chan- 
cery powers  to  reform  maritime  contracts. 

Andrews  v.  Essex  Ins.  Co.  3  Mas.  7;  Kynock 
V  .he  Ives,  Newb.  205;  The  Perseverance,  I 
Blatchf.  &  H.  389. 

When  a  written  contract  is  attacked  on  the 
ground  of  containing  some  material  mistake^ 
the  mistake  must  be  established  by  strong,  irre- 
fragable evidence.  One  witness  on  each  side, 
directly  contradicting  the  other,  is  not  in  itself 
sufficient. 

Langley  v.  Brown,  2  Atk.  203;  Henkle  y. 
Ins.  Co.  1  Vee.  318;  Shelbume  v.  Inchiquin,  1 
Bro.  Ch.  34;  Ad.  £q.  star  p.  171. 

The  custody  and  control  of  the  agents  of  the 
vessel  over  the  cargo  is  the  foundation  of  the 
reciprocal  liens  of  the  vessel  to  the  cargo,  and 
cargo  to  the  vessel.  Bulkley  y.  Steam  Cotton 
Co.  24  How.  393,  16  L.  ed.  602. 

Messrs.  Goodwin,  Lamed  &  Towle,  for  ap- 
pellee: 

The  facts  in  this  case  negative  any  liability 


Note. — Bill  of  lading,  how  far  may  be  varied  or 
txplalned  by  parol. 

A  bill  of  lading  is  a  receipt  and  a  contract  Bo 
f^  as  It  Is  a  receipt,  it  Is  open  to  explanation  by 
parol  between  tbe  original  parties.     The  Delaware, 

14  Wall.  601:  O'Brien  v.  Gilchrist,  34  Me.  554; 
Caflero  v.  Welsh,  1  Pa.  Leg.  Gas.  R.  121 ;  Bates  v. 
Todd,  1  M.  &  Rob.  106;  The  J.  W.  Brown,  1  Bias. 
76. 

Ai  a  contract,  a  bill  of  lading  cannot  be  altered 
by  parol  any  more  than  any  other  contract.  Bar- 
ber ?.  Brace.  3  Conn.  0  ;  Wolfe  v.  Myers,  3  Sandf.  7. 

Parol  evidence  cannot  be  received  to  vary  In  any 
naoner  a  bill  of  lading  In  Its  character  of  a  con- 
tract White  V.  Van  Kirk,  25  Barb.  16 ;  C.  ft  C. 
R.  R.  Co.  V.  Pontius,  19  Ohio  St  221 :  Shaw  v. 
Gardner,  12  Gray,  438;  Cox  v.  Peterson,  30  Ala. 
608. 

Ad  ambiguity  in  It  may  be  explained  by  parol. 
Barnard  v.  Kellogg,  10  Wall.  383;  Chouteau  v. 
Leeeh.  18  Pa.  St  224 ;  Rua  St  Nav.  Co.  v.  Silva, 

15  C.  B.  N.  8.  616;  Butler  v.  The  Arron,  Newb.  50. 
Tlie  receipt  In  tbe  bill  la  open  to  explanation  l>e- 

twcen  master  and  shipper,  but  master  cannot  ex- 

ffl'  [in  It  ns  against  a  consignee  or  assignee  in  good 
th  who  took  it  for  value,  revling  upon  Its  state- 
BMSts.  by  denying  atatements  in  It  which  ought  to 
be  known  by  blm :  nor  can  owners,  where  maater 
cannot,  when  master  acted  within  his  authority. 
It  Ik  not  within  general  scope  of  master's  author- 
8  Wall. 


Ity  to  receipt  for  goods  not  received.  Sears  v. 
Wlngate,  8  Allen,  103;  Sutton  v.  Kettell.  1 
Sprague,  809:  Warden  v.  Greer.  6  Watta,  424; 
Dickenson  v.  Seelye,  12  Barb.  102. 

A  bill  of  lading  signed  by  carriers  containing  such 
words  aa  *in  good  order'*  or  **well  conditioned," 
la  prima  facie  but  not  conclusive  evidence  that 
goods  were  at  time,  of  delivery  to  carrier,  in  good 
condition,  and  throws  burden  of  proof  oh  carrier 
to  ahow  goods  were  not  so  when  delivered  to  him. 
Tarbox  v.  Eastern  Steamboat  Co.  50  Me  339;  The 
Columbo,  3  Blatrht  521 ;  111.  R.  R.  Co.  v.  Cowles, 
32  III.  116;  Hastings  v.  Pepper,  11  Pick.  41:  The 
California.  2  Sawy.  12;  Price  v.  Powell,  8  N.  Y. 
322;  Nelson  v.  Woodruff.  1  Black,  156,  17  L. 
ed.  97;  English  v.  Ocean  St.  Nav.  Co.  2  Blatchf. 
425 ;  Smith  v.  N.  Y.  C.  R.  R.  Co.  43  Barb.  225. 

If  receipt  or  bill  of  lading  allowa  forwarding 
by  any  carrier,  evidence  of  oral  Inatructlona  to  for- 
ward a  particular  way  is  not  competent  against 
the  carrier.  Hinckley  v.  N.  Y.  C.  R.  R.  Co.  56 
N.  Y.  429. 

A  clean  bill  of  lading  Imports  a  contract  that 

goods  are  to  be  stowed  under  deck.  Under  auch  a 
ill  parol  evidence  of  a  contract  that  they  were  to 
be  stowed  on  deck  is  Inadmissible.  Baltimore,  etc.* 
St.  Co.  V.  Brown,  54  Pa.  St.  77;  The  Delaware, 
14  Wall.  676;  The  Wellington.  1  Bias.  279;  The 
Petona.  Ware.  641.  If  It  stlptuatefl  that  part  may 
be  carried  on  deck,  oral  evidence  of  consent  that 
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In  rem  or  lien  upon  the  Teasel.  A  rottrltime 
contract  of  affreighment,  which  shall  bind  the 
veaiel  to  the  merchandiae  for  the  due  perform- 
»nee  of  the  contract,  cotnmencea  only  with  the 
deliverj  of  the  goods  on  board,  or  on  a  tighter 
Ar  barge  belonging  to  and  controlled  by  the 
boftt,  or  into  the  custody  of  aome  officer  of  the 
boat,  to  be  cftrried  on  board.  No  inch  delivery 
of  the  flour  is  shown  in  this  case.  Court«nay 
vas  the  warehouaeman,  and  received  the  fiour 
in  store  as  aiich.  He  held  it  as  inch  ware- 
liouaeman,  like  any  forwarding  merchant,  pro 
liac  vice  the  agent  of  the  ahippers  to  forward 
the  merchandise  by  some  of  the  boats  of  that 
line.  In  fact  he  had  forwarded  this  floar  by 
The  Antelope  and  Water  Witch. 

Ang.  Car.  2d  fd.  I  126;  The  Freeman  v.  Buck- 
In^am,  18  How.  182,  15  L.  ed.  341. 

The  cases  cited  in  Westminster  Rail  austain 
this  principle. 

Grant ».  Norway,  2  Eng.  L.  ft  E.  337 ;  Huber- 
■ty  T.  Ward,  18  Eng.  L.  ft  E.  fifil;  Coleman  r. 
Riches,  86  Eng.  L.  ft  E.  323. 

The  aame  principle  is  laid  down  in  the  subse- 
quent cases. 

'  Vanderwater  t.  Mills,  1&  How.  82,  16  L.  «d. 
664;  Bulkley  t.  Cotton  Co.  24  How.  386,  IB  L. 
ed.  6M. 

So  (ar  as  the  fact  of  the  receipt  of  goods  or 
the  quantity  received  is  concerned,  the  bill  of 
lading  is  in  tlie  nature  of  a  receipt;  not  con- 
clusive between  the  ship-owner  and  the  shipper, 
but  open  to  explanation  and  evidence  of  the 
real  facts. 

Abb.  Shi^  7th  Ara.  ed.  324  m;  1  Pars.  Mar. 
I,.  137,  n.  2,  and  cases  cited;  The  Freeman  v. 
Buckingham,  18  How.  182  (supra);  1  Greenl. 
£t.  I  306. 

The  paper  on  which  the  libelants  rely,  called 
ft  bill  of  lading,  fa  in  fact  a  memorandum  re- 
ceipt given  by  Courtenay's  clerk  by  mistake. 
'Although  not  designed  in  fraud,  it  was  false  in 
fact.  No  such  flour  was  then  in  the  ware- 
houae,  and  none  was  received  by  the  boat.  The 
actual  bill  of  lading  of  The  Lady  Franklin  did 
not  pretend  it. 

There  is  no  question  of  bona  fide  purchase  in 
this  case.  The  facts  rebut  it  The  libel  iUelf 
claims  that  Sanderson  shipped  this  flour  as  the 


ants,  in  the  month  of  November,  1BS3,  by  their 
agent,  Edward  Sanderson,  caused  to  be  delir- 
ered  at  Milwaukee,  to  the  steamer  Lady  Frank- 
lin, 340  barrels  of  flour,  to  be  transported  U 
Port  Samia,  on  the  St.  Clair  River,  for  whldi 
shipment  they  received  a  bill  of  lading;  but 
that  200  barrels  of  the  flour  were  never  deliv- 
ered, and  as  a  consequence  of  this  state  of 
things,  they  claim  a  maritime  lien  on  the  vessel 
(or  the  value  of  this  flour. 

The  answer  denies  that  the  flour  in  contro- 
versy was  ever  delivered  to  the  master  or 
shipped  on  board  the  steamer. 

The  facts  in  the  case  which  raise  the  ques- 
tions to  be  decided  are  few  and  not  seriously 
controverted.  There  was  in  1863,  a  line  of 
steamers  engaged  in  the  lake  service  from  Mil- 
waukee to  Port  Samia,  and  running  in  conneo 
tion  with  the  Grand  Trunk  Railway — of  which 
The  Lady  Franklin  was  one;  but  each  boat  had 
separate  owners  and  there  was  no  joint  under- 
taking that  any  one  of  the  boats  should  be  re- 
sponsible for  the  breach  of  a  contract  or  mil- 
conduct  of  another.  This  line  of  steamers  had 
a  particular  'warehouse  in  Milwaukee,  [*3»e 
owned  by  Goodrich,  at  which  they  stopped  and 
which  was  uaed  to  receive  and  store  freight  (or 
them,  of  which  Courtenay  was  agent,  who  also 
acted  as  agent  (or  the  boats  in  engaging  and 
shipping  (reight.  The  cargo  of  flour  in  dispute 
was  received  by  Courtenay  for  the  libelants, 
through  Sanderson,  their  agent,  with  an  agree- 
ment to  ship  it  (or  them  on  one  o(  this  line  of 
ateamers;  and  in  point  of  (act,  fifty  barrels 
were  ihipped  on  The  Antelope,  one  of  the  line, 
and  received  by  the  libelants.  The  remaining 
290  barrels,  (or  which  the  lien  Is  claimed  on  the 
Lady  Franklin,  were  also  shipped  on  the  7th  o( 
November  by  The  Water  Witch,  another  boat 
in  the  same  line,  and  consigned  to  the  libelants, 
but  were  not  received  by  them  because  tuc  ooat 
foundered  at  sea.  Notwithstanding  these  ship- 
ments, a  clerk  in  the  warehouse,  under  Courte- 
nay, in  the  absence  of  Courtenay,  in  ignorance 


ntodB  atter  reacWni  termlniii  nameit  In  bill  Of 
lading  nuT  be  ■hown.  Bait.  tie.  SleamBhlp  Co.  v. 
Brawn,  S*  Ps.  St.  77 ;  Hooper  v.  Chicago  *  Nev.  B. 
Co.  27  Wis.  81,  9  Am.  Rep.  «39. 

Bin  of  Isdlng  niskioe  no  mention  of  time  cannot 
be  varied  by  oral  a^eetuept  ■ 


abnence  of  frioil.  coocealment  or  Improper  practice. 
known  and  asseoted  to  by  the  consignor.  8te*n  v. 
Liverpool,  Ac.  Steamboat  Co.  67  N.  T.  1,  IB  Am. 
Ben.  as :  but  aee  15  Am.  Hep.  <S7.  note. 

It  1*  a  apeclal  contract  binding  on  the  conalRiKir 
wheCber  be  reada  the  contract  or  not.  BelRtt  v. 
Dlnamore,  61  N.  T.  188.  10  Am.  Reo.  076:  Hunt 
Ington  V,  DlQsmare,  4  Hun.  SG  :  "' 


_       _  __  nod  V.  Dli 

,_  N.  f.  171;  Sonmet  v.  Nut  l.  Kxprem  ' 

66  Barb.  2S4 ;  Qi  "'  '""  ' 


Adami.  100  Maes.  606.  1 

__._„         Woodbrldge,   3*   Tl.  511 : 

Cincinnati,    *c.    B.    Co.    v.    PontliiPi.    IB    OblO_  P 
221.  2  Am.  r-    ""'  ■  "'■  -   .       -  - 


I.  sei ;  Slmondi  v.  l>al 


,,^„..    ..  , .   El.  Co.  21   Wl«.  162;  V 

>uCb  Baatcm  Bf.  Co.  12  C.  U.  N.  8.  75- 

„o.a 
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that  the  floor  had  been  previously  shipped  on 
The  Antelope  and  Water  Witch,  but  supposing 
it  still  in  tne  warehouse  for  shipment,  by  mis- 
take gave  to  Sanderson  the  bill  of  lading  at- 
tached to  the  libel. 

The  attempt  made  in  the  prosecution  of  this 
libel,  to  charge  this  vessel  for  the  non-delivery 
of  a  cargo,  which  she  never  received  and, 
therefore,  could  not  deliver,  because  of  a  false 
bill  of  lading,  cannot  be  successful,  and  we  are 
somewhat  surprised  that  the  point  is  pressed 
here. 

Courtenay  was  a  warehouseman  in  Milwau- 
kee, and,  although  he  acted  as  agent  for  the 
different  steamers  of  the  Grand  Tnank  line,  he 
did  not  receive  the  flour  to  be  sent  by  one  par- 
ticular steamer  in  preference  to  another.     His 
engagement    had    this    meaning,    and    nothing 
more:  to  forward  the  flour  with  all  practicable 
expedition,  by  the  first  suitable  steamer  of  the 
line  which  arrived  in  port  that  would  carry  it. 
Having  actually  shipped  it  in  good  condition 
in  advance  of  the  arrival  of  The  Franklin  in 
port,    by    seaworthy    steamers,    against    which 
nothing  is  alleged,  he  discharged  his  obligations 
to  the  libelants.     It  would  be  strange,  indeed, 
329*]    if   the   'owners   of  The   Franklin   were 
made  to  suffer,  because  the  common  agent  of 
all  the  boats  had,  through  inadvertence,  given  a 
receipt   for   merchandise   not  on   the   boat,   or 
in  the  warehouse  even,  but  which  was  thon  on 
board  other  boats,  on  its  way  to  its  destination. 
The  case  is  not  embarrassed  by  any  question  of 
a  bona  fide  purchase  on  the  strength  of  the  bill 
of  lading,  for  the  libelants  themselves  were  the 
real  shippers.     Such  is  the  claim  in  the  libel, 
and  it  is  supported  by  the  evidence,  for  Sander- 
ion  swears  the  flour  belonged  to  the  libelants 
on  its  delivery  at  the  warehouse.    In  so  far  as 
a  bill  of  lading  is  a  contract,  it  cannot  be  ex- 
plained by  parol ;  but  if  a  contract,  it  is  also  a 
reeeipt,  and  in  that  regard,  it  may  be  explained, 
especially  when  it  is  used  as  the  foundation 
of  a  suit  between  the  original  parties  to  it — 
the  shippers  of  the  merchandise,  and  the  owner 
of  the  vessel. 

The  principle  is  elementary,  and  needs  the 
citation  of  no  authority  to  sustain  it. 

In  this  case  the  bill  of  lading  acknowledges 
the  receipt  of  so  much  flour,  and  is  prima  facie 
evidence  of  the  fact.  It  is,  however,  not  con- 
clusive on  tlie  point,  but  may  be  contradicted 
by  oral  testimony. 

The  doctrine  that  the  obligation  between  ship 
and  cargo  is  mutual  and  reciprocal,  and  does 
not  attach  until  the  cargo  is  on  board,  or  in  the 
custody  of  the  master,  has  been  so  often  dis- 
cussed and  so  long  settled,  that  it  would  be 
useless  labor  to  restate  it,  or  the  principles 
which  lie  at  its  foundation.  The  case  of  The 
Freeman  v.  Buckingham,  decided  by  this  court, 
18  How.  192,  15  L.  ed.  345,  is  decisive  of  this 
case.  It  is  true  the  bill  of  lading  there  was 
obtained  fraudulently,  while  here  it  was  given 
by  mistake ;  but  the  principle  is  the  same,  and 
the  court  held  in  that  case  that  there  could  be 
no  lien,  notwithstanding  the  bill  of  lading. 

The  court  say,  *There  was  no  cargo  to  which 
the  ship  could  be  bound,  and  there  was  no  con- 
tract for  the  performance  of  which  the  ship 
could  stand  as  security." 

The  judgment  of  tjhe  Circuit  Court  is  af- 
firmed. 
8  Walu 


THE  UNITED  STATES  EXPRESS  COMPANY, 

Plff.  in  Err., 

V. 

KOUNTZE  BROTHERS. 

(See  S.  C.  8  Wall.  342-354.) 

Nebraska  court — averment  of  citizenship — what 
aufiicient — question  not  raised  below — ex- 
press company  liable  for  robbery — omission 
to  charge  jury  not  error. 

On  Nebraska  being  admitted  as  a  State,  civil 
cases  of  a  Federal  character  and  Jurisdiction  were 
transferred  from  the  territorial  to  the  circuit  court. 

An  averment  that  the  plaintiffs  were  a  firm  of 
natural  persons,  associated  together  for  the  pur« 
pose  of  carrvlng  on  the  banking  business  In  Omaha, 
is  equivalent  to  saying  that  they  bad  their  domlcll 
there. 

An  averment  that  the  defendant  Is  a  foreign  cor- 
poration formed  under  and  created  by  the  laws  of 
,  the  State  of  New  York,  means  that  the  defendant 
Is  a  citizen  of  the  State  of  New  York. 

Where  no  question  is  made  in  the  court  below 
in  regard  to  the  citizenship  of  the  parties,  It  can- 
not be  made  here. 

Where  there  were  two  routes  for  sending  goods 
by  express,  the  one  safe  and  the  other  hazardous, 
and  yet  the  Express  Company,  in  defiance  of  the 
wishes  of  the  owner  of  the  goods,  rejected  the  safe 
and  adopted  the  hazardous  route  and  the  goods 
were  lost  by  robbery,  the  Company  is  liable. 

The  mere  omission  to  charge  the  Jury  on  some 
one  of  the  points  in  a  case,  without  any  request  to 
the  court  on  the  subject,  cannot  be  assigned  for 
error. 

[No.  77.] 

Argued  Dec.  13,  1869.      Decided  Dec.  13,  18G9. 

rN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

An  action  was  brought  by  the  defendants  in 
error,  in  a  District  Court  of  the  Territory  of 
Nebraska,  to  recover  from  defendant  as  com- 
mon carriers,  the  value  of  certain  gold  dust. 
The  case  was  subsequently  transferred  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska,  in  which  court  judgment 
was  given  for  the  plaintiflTs;  whereupon  the 
defendant  sued  out  this  writ  of  error. 

For  a  part  of  its  defense  in  the  court  below, 
the  defendant  relied  upon  the  following  special 
contract,  viz.: 

"United  States  Express  Company,  Omaha, 
N.  T.,  Sept.  29,  1867.  Received  of  Kountze 
Brothers,  one  package  said  to  contain  gold  dust, 
valued  at  thirty- live  hundred  dollars,  and 
marked  *Drexel  &  Co.,  Philadelphia,  Pennsyl- 
vania,' which  we  undertake  to  forward  to  the 
nearest  point  of  destination  reached  by  this 
company,  only  perils  of  navigation  excepted; 
and  it  is  hereby  expressly  agreed  that  said 
United  States  Express  Company  are  not  to  be 
held  liable  for  any  loss  or  damage,  except  as 
forwarders  only;  not  for  any  loss  or  damage 
of  any  box,  package  or  thing  for  over  $50,  un- 
less the  just  and  true  value  thereof  be  herein 
stated,  or  for  any  Iocs  or  damage  by  fire;  the 
acts  ojf  God  or  the  enemies  of  the  government; 
the  restraints  of  government,  mobs,  riots,  in- 
surrections, or  pirates;  or  from  any  of  the 
dangers  incident  to  a  time  of  war;  nor  upon 
any  property  or  thing  unless  properly  packed 
and  secured  for  transportation;  or  upon  fragile 
fabrics,   unless   so  marked   upon   the   package 

Note. — From  what  liability  a  contract  that  a 
common  carrier  is  not  to  be  responsible  for  loss  or 
damage,  will  exonerate — see  note,  12  L.  ed.  U.  S. 
4G5. 

Liability  of  carrier  for  loss  by  theft  or  robk>er7— 
see  note,  20  L.  ed.  U.  8.  527. 
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containing  the  same;  nor  upon  any  fabrics  eon- 
aisting  of,  or  contained  in  gUas. 

For   the   proprietors. 

S.    B.    Woolworth,   Jr.,   Agent   for 
Barkalow." 

The  case  is  fully  stated  by  the  court. 

Hessrs.  Porter,  Lowrey,  Soren,  J.  M.  Wool- 
worth,  and  J.  Hubley  Ashton,  for  plaintiff  in 
error: 

1.  The  2d  section  of  the  Act  of  Feb.  22, 
1848  (9  Stat,  at  L.  212)  did  not  authorize  the 
transfer  or  removal  of  this  case*  from  the  court 
of  the  Territory  of  Nebraska,  in  which  it  was 
instituted,  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

That  section  of  the  Act  of  1848  declared  that 
the  provisions  of  the  Act  of  Feb.  22,  1847,  shall 
apply  to  all  cases  which  may  be  pending  in  the 
Supreme  or  other  Superior  Court  of  any  Terri- 
toiy  of  the  United  States  which  may  be  aul- 
mitted  as  a  State,  at  the  time  of  its  admission. 

The  8th  section  of  the  Act  of  Feb.  22,  1847 
<9  Stat,  at  L.  130)  provides  that  "In  all  cases 
of  Federal  character  and  jurisdiction  com- 
menced in  said  Territorial  Courts  (Superior 
Courts  of  Territory  of  Florida  and  the  Court  of 
Appeals  of  that  Territory),  after  said  day 
(March  3,  1845),  and  in  which  judgments  and 
decrees  were  rendered,  or  which  are  claimed 
to  have  been  since  pending  therein,  the  records 
and  proceedings  thereof,  and  the  judgments  and 
decrees  therein,  are  hereby  transferred  to  the 
District  Court  of  the  United  States  for  the 
District  of  Florida,"  etc. 

There  was  no  authority  for  the  transfer  of 
this  case  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

The  case,  if  it  fell  within  the  provisions  at 
all,  went  to  the  district  court  and  not  to  the 
circuit  court. 

We  say  that  the  District  Court  for  Douglas 
County,  Nebraska,  from  which  this  case  seems 
to  have  been  transferred,  was  not  a  "Superior 
Court"  of  that  Territory,  within  the  meaning 
of  the  statutes  referred  to;  and  that,  therefore, 
a  case  pending  in  it  could  not  be  transferred  to 
the  Federal  Court. 

It  is  doubtful  whether  any  case  could  be 
removed  from  the  Territorial  Court  under  this 
legislation,  which  was  not  of  a  federal  juris- 
diction in  virtue  of  the  subject-matter.  It 
would  seem  that  cases  which  are  within  that 
jurisdiction  simply  in  virtue  of  the  citizenship 
of  the  parties,  are  not  within  the  purview  of 
these  statutory  provisions. 

2.  Where  a  plaintiff  claims  a  right  to  prose- 
cute a  suit  in  the  Circuit  Court  of  the  United 
States,  on  the  ground  of  the  citizenship  of  the 
parties,  the  pleadings  must  distinctly  aver  and 
show  that  they  are  citizens  of  different  States, 
and  that  one  of  them  is  a  citizen  of  the  State 
where  the  suit  is  brought;  and  if  he  omits  to 
do  this,  and  a  judgment  is  rendered  in  his 
favor  by  the  circuit  court,  this  court,  on  writ  of 
error  or  appeal,  will  reverse  the  judgment  for 
want  of  jurisdiction  in  the  court  below.  ' 

Bingham  v.  Cabot,  3  Dall.  382;  Opron  v. 
Van  Noorden,  2  Cranch,  126;  Montalet  v.  Mur- 
ray, 4  Cranch,  46;  Morgan  v.  Calender,  4 
Cranch,  370;  Wallen  v.  Williams,  7  Cranch, 
602:  Sullivan  v.  Steamboat  Co.,  6  Wheat.  450; 
Jackson  v.  Ashton,  8  Pet.  148,  10  Pet.  480; 
Brown  v.  Keene,  8  Pet.  112;  Piquignot  v.  Pa. 
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R.  Co.  16  How.  104;  Scott  v.  Sandford,  19  How. 
401,  15  L.  ed.  699. 

3.  This  doctrine  is  equally  applicable  to  cases 
instituted  in  the  state  courts,  which  may  be  the 
subjects  of  removal  into  the  circuit  court,  on 
the  ground  of  the  citizenship  of  the  parties. 

Ward  V.  Arredondo,  1  Paine,  410. 

4.  The  pleadings  do  not  aver  nor  show,  nor 
is  there  any  proof  in  the  record  that  the  plain- 
tiffs were  citizens  of  Nebraska;  and  non  constat 
so  far  as  this  record  discloses  tibe  character  of 
the  plaintiffs,  they  were  not  citizens  of  New 
York,  where  the  Corporation  defendant  was 
located. 

Ins.  Co.  V.  French,  18  How.  406,  16  L.  ed  461. 

If  a  party,  either  plaintiff  or  defendant,  con- 
sists of  a  number  of  individuals,  each  one  must 
be  competent  to  sue  in  the  courts  of  the  United 
States,  or  jurisdiction  cannot  be  entertained. 

Strawbridge  v.  Curtis,  3  Cranch,  267;  Ward 
V.  Arredondo,  1  Paine,  410;  Brown  v.  Keene,  8 
Pet.  112;  Piquignot  v.  R.  R.  Co.  16  How.  104. 

6.  The  only  foundation  of  jurisdiction  was, 
or  could  be,  the  service  of  process  upon  de- 
fendant's agent  in  Nebraska.  Such  jurisdiction 
is  expressly  prohibited  by  the  11th  section  of 
the  Judiciary  Act  of  1789,  as  was  distinctly 
held  by  Mr.  Justice  Nelson,  in  two  elaborate 
and  well  considered  opinions  in  the  cases  of 
Day  V.  India  Rubber  Co.  1  Blatchf.  628;  Pom- 
eroy  v.  N.  Y.  &  N.  H.  R.  R.  Co.  4  Blatchf.  120; 
Toland  v.  Sprague,  12  Pet.  300;  Picquet  v. 
Swan,  5  Mas.  35;  Richmond  v.  Dreyfous,  1 
Sumn.  131. 

The  circuit  court  in  New  York  is  the  only 
Federal  Court  which  could  entertain  jurisdic- 
tion of  this  suit. 

6.  The  description  of  the  defendant  Corpora- 
tion as  ''a  foreign  Corporation  formed  under 
and  created  by  the  laws  of  the  State  of  New 
York,"  is  not  a  sufficient  or  proper  description 
of  the  defendant  to  bring  it  within  the  jurisdic- 
tion of  the  circuit  court. 

Marshall  v.  B.  &  0.  R.  R.  Co.  16  How.  314; 
Ins.  Co.  V.  French,  18  How.  404,  15  L.  ed.  451; 
Cov,  Drawbridge  Co.  v.  Shepherd,  20  How.  227, 
15  L.  ed.  896. 

The  petition  fails  to  aver  that  the  Corpora- 
tion defendant  has  its  principal  place  of  busi- 
ness in  New  York,  and  is,  therefore,  defective 
under  the  opinion  of  Chief  Justice  Taney,  in 
the  case  last  cited. 

7.  The  property  was  delivered,  accepted  and 
carried  under  and  subject  to  the  provisions  of  a 
special  contract,  and  not  under  and  in  pursu- 
ance of  a  general  undertaking  on  the  part  of 
the  defendant  to  "transport  the  property  as 
common  carriers." 

It  was  proved  that  the  plaintiffs  had  very 
often  sent  goods  by  this  Express,  and  always 
received  such  receipts. 

There  can  be  no  doubt  at  this  time  that  such 
a  receipt,  accepted  under  such  circumstances, 
constitutes  an  agreement  between  the  Company 
and  the  owners  of  the  property,  and  has  the 
same  effect  in  law  as  if  signed  by  both  parties. 

N.  J.  Steam  Nav^  Co.  v.  Merch.  Bank,  6  How. 
344;  York  Company  v.  Central  R.  R.  3  Wall. 
Ill,  18  L.  ed.  171;  Farnham  v.  Cam.  &  Amb.  K. 
R.  55  Pa.  59;  Boorman  v.  Am.  Ex.  Co.  21  Wis. 
152. 

8.  The  defendant  having  been  thus  shown  to 
have  been  a  special  carrier  of  the  property  in 

75  ^-  ^ 
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question,  the  court  should  have  instructed  the 
jury  that  the  pUintiffs  could  not  recover  in  this 
apction. 

(a)  It  is  a  question  of  law  for  the  court,  and 
not  of  fact  for  the  jury,  whether  facts  proved 
or  admitted  constitute  a  special  contract  or  not. 

Kimball  v.  R.  &  B.  R.  R.  Co.  26  Vt.  248. 

(b)  Whenever  a  special  contract  exists, 
changing  the  character  of  a  carrier  from  a  com- 
mon to  a  private  carrier,  the  latter  cannot  be 
declared  against  as  a  common  carrier,  but  the 
action  must  be  on  a  special  contract,  or  for  a 
breach  of  duty  arising  out  of  such  contract; 
and  if  the  declaration  in  such  case  set  forth 
be  the  general  liability  of  the  defendant  as  a 
common  carrier,  the  variance  is  fatal. 

Kimball  v.  R.  &  B.  R.  R.  Co.  (supra) ;  Shaw 

T.  Y.  A,  N.  M.  Ry.  Co.  13  A.  &  El.  (N.  S.)  347; 

Crouch  v.  L.  &  N.  W.  Railroad  Co.  7  Exch.  706. 

*  The  declaration  here  was  upon  a  supposed 

general  undertaking  as  common  carrier. 

9.  The  court  should  have  instructed  the  jury 
that,  bv  the  express  and  unmistakable  terms  of 
this  contract,  there  could  be  no  recovery  against 
the  defendant  beyond  $50,  unless  it  was  guilty 
of  gross  negligence  or  misfeasance  in  regard  to 
this    property,   and    the    loss    was   occasioned 

thereby. 

Doorman  v.  Jenkins,  2  A.  &  J!i.  256;  Shields 
▼.  Blackburne,  1  H.  Bl.  158;  Beauchamp  v.  Pow- 
lev,  1  M.  &  Rob.  38. 

*The  spirit  of  the  later  adjudications  in  those 
States  where  the  subject  has  been  most  care- 
fully considered,  is  not  opposed  to  any  agree- 
Bcnt  or  arrangement  between  parties  to  such  a 
transaction,  which  shall  relieve  the  carrier  of 
property  from  responsibility  for  negligence 
vhich  does  not  amount  to  positive  misconduct 
or  fraud,  misfeasance,  malfeasance  or  gross  neg- 
ligence in  respect  to  the  subject  committed 
to  his  care.  „    ^^^ 

Dorr  V.  N.  J.  Steam  Nav.  Co.  11  N.  Y.  485; 
^Vells  V.  Steam  Nav.  Co.  8  X.  Y.  381 ;  Wells  v. 
X.  Y.  C.  R.  R.  Co.  24  N.  Y.  181 ;  Smith  v.  Cent. 
R.  R.  Co.  24  N.  Y.  222 ;  Bissell  v.  The  Same,  25 
K.  Y.  442;  Moore  v.  Evans,  14  Barb.  528;  Brown 
V.  Eastern  R.  R.  Co.  11  Cush.  97;  Buckland  ▼. 
Adams  Exp.  Co.  97  Mass.  124;  Kallman  v.  U.  S. 
E\p.  Co.  3  Kan.  210;  Prentice  v.  Decker,  49 
Barb.  21 ;  Batson  v.  Donovan,  4  B.  A  Aid.  21 ; 
Smith  V.  Home,  8  Taunt.  144;  Gamett  v.  Wil- 
lan,  5  B.  A  Aid.  53 ;  Hinton  v.  Dibbin.  2  Q.  B. 
«4C;  Owen  v.  Burnett,  2  Cromp.  A  M  353. 

Since  the  Carrier's  Act  of  1830,  and  the  later 
Railway  and  Canal  Traffic  Act  of  1854  ( 17  and 
18  Vic  ch.  31),  special  contracts,  exempting 
carriers  from  the  consequences  even  of  their 
"gross  negligence,"  have  been  supported  by  the 

courts. 

V^TT  V.  L.  A  Y.  Rv.  Co.  14  Eng.  L.  A  E.  340 ; 
McManus  v.  Same,  2  Hurl.  A  N.  692 ;  Simons  v. 
<5reat  West.  Ry.  Co.  18  C.  B.  805. 

10.  The  issue  of  fraud  having  been  distinctly 
raiHcd  in  the  pleadings,  the  court  should  have 
instructed  the  jury  that  if  they  found  tliat  the 
plaintiff  had  practiced  a  deception  upon  the 
Company  in  relation  to  the  value  of  the  prop- 
erty, the  latter  was  not  responsible  for  its  loss. 

The  fraud  and  deception  set  up  in  the  an- 
swer were  clearly  proved.  Property  worth  over 
14.000  was  placed  in  the  care  of  the  Company 
for  transportation,  for  the  agreed  rates  for 
^..SOO. 


The  rule  is  firmly  settled,  that  the  effect  of 
'  such  concealment  is  to  nullify  the  contract. 
I      Story,  Bail.  sec.  565;  Batson  v.  Donovan,  4 
I  B.  A  Aid.  21 ;  Great  N.  R.  Co.  v.  Shepherd,  8 
Exch.  30;    Orange  Co.  Bk.  v.  Brown,  9  W^eud. 
85;    Dunlap  v.  Steamboat  Co.  98  Mass.  379. 
I      11.  The  court  failed  to  discriminate  between 
i  the  liability  of  the  Company  for  the  property 
of  which   they   were  informed,   and   which   it 
may  be  said  they  agreed  to  carry,  and  for  that 
of  which  they  had  no  knowledge  and  which 
they  never  agreed  to  take. 

For  the  latter  it  incurred  clearly  and  cer- 
tainly no  liability  whatever,  and  the  court 
should  have  so  instructed  the  jury. 

This  distinction  in  case  of  fraud  is  clearly 
expounded  by  Chief  Justice  Bigelow,  in  A 
late  case.  Dunlap  v.  Steamboat  Co.  98  Mass. 
379;  .Belfast  A  B.  and  L.  A  C.  Ry.  Co.  v.  Keys, 
8  Jur.  (N.  S.)  367;  9  H.  Lds.  Cas.  556;  Brehme 
V.  Adams  Exp.  Co.  25  Md.  335. 

Messrs.  Reoick  and  Briggs,  for  defendants 
in  error,  made  no  argument  in  this  court. 

Mr.  Justice  Davii  delivered  the  opinion  of 
the  court: 

Before  proceeding  to  consider  the  merits  of 
this  controversy,  it  is  necessary  to  dispose  of 
the  point  of  jurisdiction  which  is  raised  by  the 
plaintiff  in  error,  who  was  defendant  in  the 
court  below.  This  cause  was  commenced  in 
one  of  the  district  courts  of  Nebraska,  during 
its  territorial  existence,  and  was  transferred 
after  Nebraska  became  a  State,  and  while  the 
proceedings  were  in  fieri,  to  the  Circuit  Court 
of  the  United  States,  where  it  resulted  in  a 
judgment  for  the  defendants  in  error. 

It  is  urged  that  the  circuit  court  had  no  ju- 
risdiction over  the  cause,  because  there  was  no 
authority  to  transfer  it.  This  depends  on  the 
construction  of  the  Acts  of  Congress  relating 
to  the  subject. 

On  the  admission  of  a  new  State  into  the 
Union,  it  becomes  ^necessary  to  pro-  [*350 
vide  not  only  for  the  judgments  and  decrees  of 
the  territorial  courts,  but  also  for  their  un- 
finished business.  In  reco^ition  of  this  ne- 
cessity Congress,  after  Florida  became  a  State, 
passed  an  Act  (9  Stat,  at  L.  130),  providing, 
among  other  things,  that  all  cases  of  federal 
character  and  jurisdiction  pending  in  the 
courU  of  the  Territory  be  transferred  to  the 
District  Court  of  the  United  States  for  the 
District  of  Florida.  The  provisions  of  this 
Act  were  made  applicable,  at  the  time  of  its 
passage,  to  cases  pending  in  the  courts  of  the 
late  Territory  of  Michigan,  and  were  afterwards 
extended  (9  Stat,  at  L.  211,  212)  to  the 
courts  of  the  late  Territory  of  Iowa.  Congress, 
in  making  this  provision  for  the  changed  con- 
dition of  Iowa,  thought  proper  in  the  same 
Act  (9  Stat.*  at  L.  212)  te  adopt  a  permanent 
system  on  this  subject,  and  extended  the  pro- 
visions of  the  original  and  supplementary  Acte 
to  cases  from  all  Territories  which  should  aft- 
erwards be  formed  into  States. 

It  is  contended,  if  this  cause  were  transfer- 
able at  all,  it  went,  upder  these  Acte  of  Con- 
gress, te  the  district  court  and  not  to  the 
circuit  court.  This  would  have  been  true  if 
Nebraska  had  not  at  the  time  of  the  transfer 
occupied  a  different  judicial  status  from  that 
occupied  by  Florida,  Michigan  or  Iowa,  when 
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these  laws  were  passed.  These  States  were 
not  then  a  part  of  any  one  of  the  judicial  cir- 
cuits, while  Nebraska,  when  this  cause  was 
removed,  was  attached  to  the  eighth  circuit. 
Their  district  courts  had  general  circuit  court 
powers,  while  the  district  court  in  Nebraska 
had  only  the  ordinary  jurisdiction  properly  be- 
longing to  the  district  courts  of  the  country. 
If  Nebraska  had  not  at  the  time  of  the  trans- 
fer formed  a  part  of  a  judicial  circuit,  her 
district  court  would,  by  virtue  of  the  laws 
above  recited,  have  been  clothed  with  the  gen- 
eral powers  of  a  circuit  court,  and  could  have 
taken  cognizance  of  this  cause,'  and  it  would, 
in  the  purview  of  these  laws,  have  been  right- 
fully transferable  to  it.  To  construe  these 
laws  so  as  to  limit  the  right  of  transfer  to  the 
district  court  alone,  without  regard  to  the  pow- 
ers of  that  court,  would  defeat  the  very  ob- 
ject Congress  had  in  view.  That  object  is 
made  plain  enough  by  the  legislation  relating 
to  this  subject.  It  was,  on  the  admission 
351  •]  'of  a  new  State,  to  transfer  pending 
civil  cases  of  a  federal  character  from  the 
territorial  courts  into  the  district  court,  if  the 
State  did  not  form  part  of  a  judicial  circuit; 
because  in  such  a  case  the  district  court  was 
invested  with  circuit  court  powers.  But  if  the 
State  was  attached  to  a  circuit,  then,  as  the 
district  court  did  not  possess  this  jurisdiction, 
the  cause  was  transferable  to  the  circuit  court. 
To  adopt  any  other  construction  would  render 
the  provisions  for  the  transfer  of  causes,  in 
case  a  new  State  on  its  admission  were  at- 
tached to  a  circuit,  nugatory. 

It  is  said  if  cases  of  a  federal  character  were 
properly  transferable  to  the  circuit  court,  this 
was  not  one  of  them,  because  it  does  not  ap- 
pear that  the  suit  was  between  citizens  of  dif- 
ferent States.  It  is  true  that  there  is  no  di- 
rect averment  to  this  effect,  but  it  is  the  nec- 
essary consequence  of  the  facts  stated  in  the 
pleadings,  that  the  parties  to  the  suit  were 
citizens  of  different  States.  The  averment  that 
the  plaintiffs  were  a  firm  of  natural  persons, 
associated  together  for  the  purpose  of  carry- 
ing on  the  banking  business  in  Omaha,  and 
had  been  for  a  period  of  eighteen  months  en- 
gaged in  said,  business  at  said  place,  is  equiva- 
lent to  saying  they  had  their  domicil  there. 
In  this  country  people  usually  live  and  have 
their  citizenship  in  the  place  where  they  do 
business.  Especially  is  this  true  of  persons  en- 
gaged in  a  business  requiring  capital,  and  in- 
volving risk,  at  a  point  which  is  remote  from 
the  great  centers  of  trade  and  commerce. 

The  citizenship  of  the  defendant  is  clearly 
enough  averred.  It  is  alleged  that  the  United 
States  Express  Company,  the  defendant  in  the 
suit,  is  a  foreign  corporation  formed  under 
and  created  by  the  laws  of  the  State  of  New 
York.  The  obvious  meaning  of  this  allegation 
is  that  the  defendant  is  a  citizen  of  the  State 
of  New  York.  The  course  of  proceeding  in 
the  court  below  shows  that  the  parties  to  the 
suit  recognized  it  as  being  of  federal  jurisdic- 
tion, and  it  could  only  be  so  (as  there  was 
no  federal  question  involved),  on  the  ground 
that  the  plaintiffs  and  defendant  were  citizens 
of  different  States.  If  the  parties  had  thouglit 
otherwise,  after  the  cause  reached  the  circuit 
352!]  court,  the  point  would  have  *been  taken, 
and  an  effort  made  at  least  to  test  the  ju- 
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risdictional  question.    The   record  shows  thai 
nothing  of  the  sort  was  attempted. 

There  remains  to  be  considered  the  merits  of 
this  case,  so  far  as  they  are  presented  in  the 
bill  of  exceptions. 

The  suit  is  against  a  common  carrier  for  a 
failure  to  deliver  a  package  of  gold  dust  ac- 
cording to  agreement.  No  exception  was  taken 
on  the  trial  to  the  admission  or  rejection  of 
evidence,  and  the  only  subject  for  review  here 
is  the  charge  given  by  the  court  to  the  jury. 
The  court  instructed  the  jury  only  on  a  single 
point — that  of  negligence.  The  jury  were  told 
substantially  that,  although  the  contract  uii« 
legally  sufficient  to  restrict  the  liability  of  the 
defendant  as  a  common  carrier,  yet,  if  the  de- 
fendant was  guilty  of  actual  negligence,  it  was 
responsible.  And  that  it  was  chargeable  with 
negligence,  unless  it  exercised  the  care  and 
prudence  of  a  prudent  man  in  his  own  affairs. 
The  defendant  requested  the  court  to  charge 
the  jury  that  it  was  not  liable  unless  grossly 
negligent. 

To  understand  what  are  the  rights  of  the 
parties  to  this  suit,  so  far  as  the  court  was 
asked  concerning  them,  it  is  necessary  to  see 
what  were  the  facts  proved  in  the  case.    It  ap- 
pears that  the  particular  lot  of  gold-dust,  which 
is  the  subject  of  this  controversy,  was  confided 
to  the  Express  Company  for  transportation  to 
Philadelphia,  on  the  29th  of  September,  1SG4* 
and  that  it  was  one  of  a  series  of  shipments  of 
the  same  kind,  running  through  a  period  of 
eighteen  months  or  more.     The  receipt  given 
for  the  packages  was  not  different  from   the 
ordinary  receipts  of   the   Company,   and    was, 
doubtless,  intended  to  limit  the  liability  of  the 
Company  as  common  carriers.    There  were  two 
routes  employed  by  the  Express  Company   to 
convey  their  property — one  across  the  State  of 
Iowa,  and  the  other  to  St.  Joseph,  Missouri, 
and  thence  across  that  State  by  the  Hannibal 
Railroad.    The  latter  was  the  most  expeditioua 
route,  but  the  former  the  safest,  as  Missfjuri, 
although  at  the  time  adhering  to  the  Union,, 
was   in   a   disturbed   and    unsettled   conditioiu 
The  property  in  dispute  Mas  conveyed  by   the 
St.    Joseph    route,    and    was    roblxHl    while    in 
transit  across  the  State  by  a  band  of  armed 
men.     Under  the  circumstances   in   which    the 
country  was  then  placed,  no  prudent  man.  in 
the    management  of   his    own   •affairs,    1*353 
would  have  sent  his  property  by  the  Missouri 
route,  if  another  route  were  open  to  him.     It 
seems  that  the   plaintiffs  acted  on   this    idia, 
for  one  of  them  testifies  that  he  notified   the 
agent  of  the  Company  not  to  send  their   *r»ld- 
dust  by  the  St.  Joseph   route.     If  this    t«'sti- 
mony  be  true,  it  is  hard  to  conceive  a  grosser 
case  of  negligence,  for  here  were  two  rout  is — 
the  one  safe  and  the  other  hazardous — ami  yet 
the  Express  Company,  in  defiance  of  the  wi:4h€^ 
of  the  owner  of  the  property  reject  the    safe 
and   adopt  the  hazardous   route.     Carriers    of 
goods    cannot    escape   responsibility     if      they 
behave  in  this  manner,  for  they  are  required 
to  follow  the  instructions  given  by  the   ownior 
of      property    concerning     its     transportation^ 
whenever  practicable.     Rcdfield,  Carr.    sec.    34. 
In  this  case  it  was  practicable  to  oWy   the  in- 
struction given  by  the  plaintiffs,   and    the    de- 
fendant furnishes  no  excuse  for  not  obeyiuiLr  it. 

It  is  said  that  the  weight  of  the  evidcn'  j  is 
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against  the  statement  of  the  plaintiffs,  that 
they  directed  their  goods  sent  by  the  Iowa 
route.  Conceding  this  to  be  true,  it  cannot  be 
corrected  here.  It  was  a  proper  matter  to  be 
considered  by  the  court  below,  on  a  motion 
for  a  new  trial,  but  the  granting  or  refusing 
such  motions  is  not  subject  to  be  reviewed  in 
this  court. 

If  the  evidence  in  the  case  tended  to  prove 
the  defendant  guilty  of  actual  negligence,  then 
the  court  below  were  justified  in  basing  upon  it 
an  instruction  to  the  jury.  That  it  did  tend 
to  prove  it  is  clear,  and  the  charge  of  the 
court  on  the  subject  correctly  stated  the  law 
to  the  jury. 

As  the  court  was  not  asked  to  instruct  the 
jury  on  any  other  point,  there  is  not,  as  the 
argument  for  the  plaintiff  in  error  seems  to 
suppose,  anything  else  for  this  court  to  review. 
It  is  the  usual  practice  for  the  presiding  judge 
at  a  nisi  prius  trial,  in  his  charge  to  the  juiy, 
to  take  up  the  facts  and  circumstances  in 
proof,  explain  their  bearing  on  the  controverted 
points,  and  declare  what  are  the  legal  rights 
of  the  parties  arising  out  of  them.  If  the 
charge  does  not  go  far  enough,  it  is  the  privi- 
lege of  counsel  to  call  the  attention  of 
354*]  *the  court  to  any  question  that  has 
been  omitted,  and  to  request  an  instruction 
upon  it,  which,  if  not  given,  can  be  brought  to 
the  notice  of  this  court,  if  an  exception  is  tak- 
en. But  the  meye  omission  to  charge  the  jury 
on  some  one  of  the  points  in  a  case,  when  it 
does  not  appear  that  the  party  feeling  himself 
aggrieved  made  any  request  of  the  court  on  the 
subject,  cannot  be  assigned  for  error. 
Judgment  afiSrmed. 


ISAAC  KEMPNER,  Impleaded  with  John  D. 

Levison,  Appts., 

V. 

CHARLES  B.  CHURCHILL,  Leonard  K.  Smith, 
Lewis  Freidlander,  Julius  Steitch  and  Lepdl 
Lithaner. 

(See  S.  C.  8  Wall.  362-370.) 

(^rcumstantial    evidence — sufficient    to    prove 
fraud — inadequate  consideration. 

Circumstantial  evidence  of  fraud  is  often  of  more 
force  than  direct  testimony. 

Mere  Inadequacy  of  consideration,  unless  ex- 
tremely irross,  does  not  per  se  prove  fraud. 

What  circumstantial  evidence  and  declarations 
are  held  suiBcient  to  prove  fraud. 

[No.   65.] 
Argued  Nov.  16,  1869.    Decided  Dec.  13,  1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellees,  to  declare  a  certain 
sale  of  goods  to  be  fraudulent  and  to  compel 
the  application  of  said  goods  to  the  pa3mient  of 
certain  judgments  held  by  the  complainants. 
The  bill  alleged  that  the  judgment  debtor,  Levi- 
son,  had  transferred  the  said  goods  to  the  de- 
fendant, Kempner,  for  the  purpose  of  defraud- 
ing his  creditors,  the  complainants. 

jLevison  kept  a  clothing  store  in  Chicago, 
and  had  on  hand  a  stock  of  goods,  when  he 
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went  to  New  York  and  bought  over  $12,000 
worth  of  new  goods  at  the  market  prices  and 
brought  them  to  his  store;  the  whole  stock 
cost  about  $17,682.85. 

.  He  sold  the  whole  to  Kempner  for  fifty-five 
cents  upon  the  dollar  of  their  original  cost, 
which  amounted  to  $9,725.56. 

The  bill  was  made  out  at  the  New  York  cost 
prices  and  receipted  at  $17,622.85  instead  of 
the  amount  actually  paid,  to  wit:    $9J25.56. 

The  receipts  were  given  on  Saturday,  the 
account  of  stock  was  made  out  on  iSimday  and 
the  goods  were  removed  to  a  cellar  on  Monday 
following.  Levison,  by  a  separate  answer,  ad- 
mitted the  truth  of  the  complainant's  allega- 
tions. 

The  whole  matter  in  issue  was  the  good  faith 
of  the  said  sale.  The  court  below  found  the 
said  sale  fraudulent  and  void.  Thereupon  the 
defendant,  Kempner,  took  an  appeal  to  this 
court. 

Messrs.  S.  A.  Goodwin,  Lamed  &  Towle,  for 
appellant: 

The  defendant,  Kempner,  was  a  bona  fide 
purchaser  for  cash  in  open  market,  without  no- 
tice of  any  intended  fraud  ( if  such  existed ) ,  by 
Levison,  the  vendor.  To  maintain  the  com- 
plainant's case,  they  must  affirmatively  es- 
tablish that  the  sale  was  fraudulently  intended 
by  Levison,  and  as  a  fact  (in  the  language  of 
the  allegation  of  the  bill),  that  "The  said 
Isaac  Kempner  contrived  and  conspired  with 
the  said  Levison  to  cheat  and  defraud  said 
creditors,  (by)  having  such  sale  so  made,  as 
aforesaid,  with  the  design  and  purpose  of 
keeping  said  goods,  wares  and  merchandise, 
beyond  the  reach  of  execution  or  process  of 
law;  and  that  such  sale  was,  in  fact,  made 
for  such  purpose,  to  hinder  and  delay  credi- 
tors." 

This  is  in  accordance  with  the  adjudged 
cases  under  the  13  £liz.  ch.  5,  which  is  the 
basis  of  our  statutes,  and  of  the  relief  sought. 

Ewing  V.  Runkle,  20  111.  448;  Hessing  v. 
McCloskey,  37  III.  342;  Cadogan  v.  Kennett,  2 
Cowp.  434;  U.  S.  v.  Hooe,  3  Cranch,  88; 
Moore  v.  dements,  6  Wall.  299,  18  L.  ed. 
786. 

The  allegations  of  the  bill  are  fully  denied  by 
Kempner,  and  the  ,facts  and  circumstances 
proved,  support  his  answer. 

In  this  connection  the  language  of  the  Su- 
preme Ck)urt  of  Illinois,  in  Waddams  v.  Hum- 
phrey, 22  111.  663,  is  instructive. 

"No  matter  how  much  a  man  may  be  in- 
debted, he  may  sell  his  property  for  a  fair 
price  or  even  for  a  price  below  the  market 
value,  if  done  honestly  with  no  view  to  delay, 
hinder  or  defraud  creditors  of  their  just  dues. 
A  debtor  may  sell  his  property  for  a  fair  price, 
even  if  he  sells  it  with  the  avowed  intention  of 
defeating  an  honest  claim,  if  no  lien  exists  to 
forbid  it."    Hessing  v.  McCloskey,  37  III.  342. 

It  was  reasonable  prudence  for  Kempner  to 
remove  the  goods  at  once  into  his  own  pos- 
session, after  the  inventory  was  made  on  which 
he  was  to  pay,  for  safe  keeping  and  to  avoid 
the  high  rent  of  Levison's  s^re.  As  they 
were  to  be  paid  for  only  on  possession,  and  to 
be  taken  out  of  town  to  sell  he  had  no  right 
to  keep  them  a  day  in  that  store. 

It  is  said  that  the  inventory  was  made,  and 
the  trade  completed  on  Sunday.     These  par* 
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ties  were  all  Jews,  and  with  them  Sunday  is 
always  a  secular  and  convenient  day  for  any 
€xtra  work. 

When  the  circumstances,  adduced  to  show 
fraud,  admit  of  a  natural  and  probable  expla- 
nation, consistent  with  the  innocence  and  good 
faith  of  the  party  charged  with  the  fraud,  the 
presumption  is  in  favor  of  innocence. 

Garjow  v.  Davis,  10  N.  Y.  Leg.  Obs.  225. 

It  has  become  a  maxim,  as  given  in  Norton 
v.  Kearney,  10  Wis.  451. 

*^Odiosa  ei  in  honesta  non  sunt  in  lege  prse- 
sumenda,  et  in  facto  quod  se  habet  ad  bonum 
et  malum,  magis  de  bono  quam  de  malo  pre- 
sumendum,  est." 

So,  in  Townsend  v.  Steams,  32  N.  Y.  209, 
Porter,  J.,  in  delivering  the  judgment  of  the 
Court  of  Appeals,  said: 

"Deeply  as  the  law  abhors  fraud  and  crime, 
it  equally  abhors  the  imputation  of  either,  ex- 
cept upon  clear  and  controlling  evidence." 

There  is  here  no  such  inadequacy  of  price  as 
to  raise  a  presumption  of  fraud.  It  was  really 
full  and  adequate  under  the  circumstances. 

Osgood  V.  Franklin,  2  Johns.  Ch.  1;  Hill, 
Trust.  226,  top.  152,  m,  and  note  1;  Ad. 
Kq.  247,  top,  and  note  1,  79,  m;  Follett  v. 
Hose,  3  McLean,  332. 

In  the  last  case,  the  court  held  that  "Unless 
the  inadequacy  of  consideration  be  so  gross  as 
to  strike  everyone  with  a  presumption  of 
fraud,  it  is  not  evidence  of  unfairness." 

The  answer  of  one  defendant  cannot  be  read 
against  his  co-defendant,  in  any  cases  except 
<ho8e  of  partnership  or  joint  interest. 

Christie  v.  Bishop,  1  Barb.  Ch.  105;  Clark's 
Exrs.  v.  Van  Riemsdyk,  9  Cranch,  156;  Pritch- 
ard  V.  Draper,  1  Russ.  &,  Myl.  200. 

More  especially  cannot  such  answer  be  used 
a8  an  admission  by  Levison  as  against  Kemp- 
ner. 

"A  party  who  has  parted  with  his  right  or 
interest  in  property,  or  a  chose  in  action,  by 
an  absolute  sale  or  assignment  to  another  per- 
son, cannot,  by  his  subsequent  admission,  af- 
fect the  right  of  the  purchaser." 

Per  Walworth,  Ch.  in  Christie  v.  Bishop, 
supra;  Moore  v.  Clements,  6  Wall.  299,  18  L. 
<d.  786. 

Mr.  R.  H.  Gillet,  for  appellees: 

There  is  really  but  one  question  for  this 
tribunal  to  determine,  and  it  is  one  of  fact: 
was  the  sale  of  the  goods  by  the  parties  to  it, 
with  the  intention  of  delaying  and  hindering 
the  creditors  of  Levison  in  the  collection  of 
their  debts? 

This  fact  is  abundantly  established  by  the 
evidence  in  the  record.  Separate  and  distinct 
facts,  all  tending  to  prove  the  fraudulent  in- 
tent, are  either  admitted  or  proved;  when  tak- 
♦•n  together,  they  conclusively  show  that  the 
Hale  was  made  for  the  purpose  of  defrauding 
Levison's  creditors. 

Levison  was  a  clothing  merchant  in  Chicago, 
and  had  on  hand  a  stock  of  clothing  of  the 
value  of  about  $6,000. 

He  went  to  New  York,  and  about  the  middle 
of  March,  1866,  purchased  at  market  prices,  of 
divers  merchants  there,  and  forwarded  to 
Chicago,  a  new  stock,  on  a  credit  of  four 
months,  amounting  to  about  $11,700,  which 
was  incorporated  with  his  former  stock  in  a 
store  occupied  by  him. 
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Kempner  proposed  to  Levison  to  purchase 
his  whole  -stock  on  hand  at  fifty-five  cents  on 
the  dollar,  well  knowing  that  this  would  not 
produce  enough,  into  several  thousand  dollara. 
to  pay  for  his  last  purchases  made  in  March 
previous,  and  sought  to  alarm  him  concern* 
\n^  the  consequences  that  would  follow,  if  he 
failed  to  accept  the  offer  promptly,  or  did  not 
allow  an  immediate  change  of  possession  of  the 
goods. 

The  goods  were  secretly  invoiced  on  Sun- 
day, Kempner  took  the  key  of  Levison's  store, 
rapidly  hurried  the  goods  away,  on  Monday 
morning,  to  a  cellar  in  a  distant  building,  be- 
fore they  were  paid  for,  instead  of  being  boxed 
in  the  usual  way,  it  being  pretended  that  they 
were  to  be  sent  to  Omaha. 

The  goods  were  invoiced  at  forty-five  cents 
on  the  dollar  above  what  Kempner  paid,  and 
receipted  that  much  above  what  they  cost  him, 
to  mislead  Levison's  creditors,  and  to  give  the 
former  advantages  in  his  expected  litigation 
with  them,  concerning  his  purchase. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  pleadings  in  this  case  present  no  ques- 
tion of  law  for  the  decision  of  the  court. 

A  brief  summary  of  facts  eliminated  from 
the  voluminous  pleadings  and  evidence,  will 
be  all  that  is  necessary  to  understand  the  true 
merits  of  the  case. 

The  bill  alleges  that,  "John  D.  levison,  a 
dry  goods  merchant  in  Chicago,  had  purchased 
from  the  complainants  and  other  merchants 
of  New  York,  dry  goods  amounting  to  $11,700, 
which  he  transferred  to  Chicago;  that  soon 
after  this,  one  Isaac  Kempner,  confederating 
and  colluding  with  said  Levison  how  to  cheat 
complainant,  and  to  hinder,  delay  and  defraud 
the  creditors  of  said  Levison,  proposed  to  pur- 
chase the  entire  stock  of  said  Levison  for  a 
greatly  inadequate  consideration,  to  wit:  for 
65  cents  on  the  dollar." 

The  bill  also  set  forth  that  judgment  had 
been  obtained  by  the  claimants,  and  that  execu- 
tions had  issued  which  were  returne<l  **iiull:i 
bona,''  and  it  required  the  parties  defendant 
to  answer  certain  interrogatories.  Kempner, 
in  his  answer,  denied  the  fraud;  Levison,  in 
his,  admitted  it. 

It  has  been  frequently  held  that  fraud  ought 
not  to  be  presumed,  but  must  be  proved.  But 
the  evidence  of  it  is  always  circumstantial,  and 
produces  conviction  in  the  mind  often  of  more 
force  than  direct  testimony. 

It  would  be  a  troublesome,  as  well  as  an  un- 
profitable task,  to  examine  all  the  very  astute 
arguments,  founded  on  250  pages  of  testimony 
contained  in  the  record,  U)  show  that  the 
court  below  have  come  to  a  wrong  conclusion. 
It  suffices  to  say  that  it  sufficiently  appears 
that  the  evidence  before  the  court  fully  justi- 
fied their  conclusion. 

It  is  true  that  mere  inadequacy  of  considera- 
tion, unless  extremely  gross,  does-  not  per  se 
prove  fraud.  But  the  direct  testimony  here 
confirms  tho  fact  tliat  Kempner  urged  the  ac- 
ceptance of  his  offer  to  purchase  with  arg;u* 
ments  such  as  this:  "There  is  some  pretty 
rough  talk  in  town  about  you.  You  had  better 
not  delay  this  matter.    You  had  better  let  me 
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have  the  goods  and   put  the  money   in  your    for  damages  received  in  a  certain  collision.    A 
pocket,  and  let  the  creditors  go  to  the  devil."  '  decree   having  been   entered   in   that  court   in 
The  circumstantial  evidence  amply  conUrmii :  favor   of    the   libelants,    the   claimant   of   The 
this  direct  evidence  of  fraud.  Baltimore  took  an  appeal  to  this  court. 

1.  The  false  receipts  given  for  full  value  on  i      The  case  is  fully  stated  by  the.  court. 
Saturday.  I      Messrs.   J.    Hubley   Ashton,   Nath'l   Wilson, 

2.  The  account  of  stock  made  out  on  Sun- 1  and    J.  H.  Bradley,  for  appellants: 

d»y-  !      The  true  measure  of  the  dama<^es  in  this  case 

3.  The  removal  of  the  goods  into  a  cellar  on  |  was  the  expense  of  raising  and  repairing  the 
Monday.  i  vessel,  so  as  to  make  her  equal  to  tlie  value  be- 
369*]  •The  defendant's  endeavor  to  prove  by  '  fore  the  collision,  and  the  expense  of  raising 
experts,  that  the  price  given  was  sufficient,  I  the  cargo  and  the  amount  of  any  deterioration 
tends  only  to  confirm  the  correctness  of  the  j  which  it  might  have  undergone  in  consequence 
J            _*  xt__   --•       iM.           L    --»_-.  i_   f     _^        1     of  the  sinking. 

1.  This  principle  is  expressly  determined  by 
this  court  in  the  case  of  The  Catharine  v. 
Dickinson,  17  How.  170,  15  L.  ed.  233;  William- 
son  V.  Barrett,  13  How.  101. 

Mr.  Justice  Grier,  in  a  collision  case  in  the 
Circuit  Court  for  the  Eastern  District  of  Penn- 
sylvania, not  yet  reported,  pertinently  and 
forcibly  observed:  "This  is  not  the  first  in- 
stance in  which  I  have  had  to  notice  that  where 
one  vessel  has  been  so  unfortunate  as  to  come 
into  collision  with  another,  the  parties  in- 
jured suppose  that  the  insurance  doctrine  of 


decree  of  the  circuit  court,  which  is  affirmed, 
with   costs. 


THE  STEADIER  BALTIMORE,  The  New  York 
and  Washington  Steamship  Company,  Claim- 
ant, Appt., 

V. 

JAMES  H.  ROWLAND  and  Benjamin  Wil- 
lianis,  OA^Tiers  of  the  Schocmcr  J.  W.  Wool- 
ston. 

<See  S.  C.  "The  Baltimore,"  8  Wall.  377-393.) 

Appeal  in  admiralty  causes — facts  and  law 
<»l»en  to  revision — owners  of  vessels,  how  far  abandonment  will  apply  to  their  case,  and  they 
liable  for  collision — damages  for — new  ma-  may,  therefore,  increase  the  damages  by  their 
tcrials — loss  of  vessel — loss  of  freight — re-  own  neglect.  The  only  measure  of  damages  is 
pairs — total  loss — counsel  fees — costs.  .  the  amount  it  would  cost  to  repair  the  damage, 

-     .    ,    ..         .         ...       .    .  ,,  ., ^_  I  with  some  allowance  for  demurrage." 

I'aRes  of  admiralty  and  maritime  jurisdlctioD  can- !  a.^,^i^««^*i,  rk.«««-  ^t  tu^  a^!.:^^  «  tv^ 
not  l»e  broujfht  to  this  court  for  re-examinatlon  In  Applegarth,  Owner  of  The  Seeing,  v.  The 
sDv  other  mode  than  by  appeal.  '  Harriet   Rogers,   1867.  Ms.   Op. 

in  acjmlralty  aud  prize  ^a"«^^'/he  fac  K  as  wj-Il  ;  ]„  that  case  the  district  court  had  allowed 
a5  the  law  of  the  case,  are  open  to  revision  on  the  ■  .•       ,.^  .    .  .,  1         «  ^1  ■ 

apiioal.  •  *^  ;  the  difference  between  the  value  of  the  vessel 

<»\\tiVr8  of  ships  and  vessels  are  not  liable  for  before  the  collision,  and  the  amount  realize<l  bv 

any  loss,  damase  or  Injury  by  collision  occasioned  the  owners  by  a  sale  of  the  hull  after  the  coi- 

wlihout    their    privity    or    knowledjce    beyond    the  ,.  .   „      «,,  ^  i^«^««  ,„«»  •^„«— ^  k«  ♦k^  «: ij. 

amount  of  their  Interest  In  such  ship  or  vessel  and  l«ion.     The  decree  was  reversed  by  the  circuit 

her  freight  then  pendinir.  court,   and  the  amount  which  it   would   have 

The  claim  for  compensation  may  extend  to  loss    cost  to  repair  the  vessel  was  alone  allowed. 

!;,J[?i:^Viid°S^a\';i7ab1J^e^\'n  *°  ""''°"        Tlie  lib^l  alleged  a  total  loss.     The  answer 

Where  repairs  are  practicable,  the  damages  as- 1  denied  it.  There  was  no  evidence  before  the 
■esKwl  should  be  aufflclent  to  restore  the  Injured  court  on  the  point,  yet  the  court,  without 
v*^j*el  to  the  condition  In  which  she  was  at  the'  ,...  „^^  ^^^  tu^  f..ii  ^o.n-«^o  /.i.s.^^^  t-i.;- 
time  the  collision  occurred.  '  eudence   gave  the  full  damages  claimed.     This 

No  deduction  Is  to  be  made  for  the  new  mate- !  is  not  all.  All  the  evidence  in  the  case  shows 
rials  furnished  In  the  place  of  the  old.  :  that   the   vessel,   probably,  and  the  cargo  cer- 

If  the  vessel  Is  totafly  lost,  the  rule  of  damages,  ^,,.   ,„    rnJ.rUf  >»ov«  i.Ai>n  fia^^ 
U  the  market  value  of  the  vessel  at  the  time  of  her    taml.A,  might  ha\e  been  raised, 
dffitructlon.  Several  witnesses  for  libelants  speak  of  hav- 

Allowance  for  freight  Is  made  In  such  a  case,  \n„  seen  the  masts  (recognizing  their  color) 
Twkoning  the  gross  freight  less  the  charges  which  ^,  .,  ,  .,  schooner  above  water  as  late 
would  necessarily  have  been  Incurred  In  earning  """***"' ,^»./"®  scnooner  aoove  wa^r  as  laie 
the  same.  ^'^  June.  1864,  the  collision  having  occurred  in 

Full  value  of  the  vessel  and  cargo  cannot  be  re     pec.  1863. 

fSTl^u^rJjT"  ^^"^  ""^^^  "*^  ^  ''"**^'*  '""^  ^^^       ^"^  ^"■^'^  ^^*«  ""a^^  ^y  **»«  libelants  to  raise 
iTamages    which    might    have    been    reasonably  .  either  vessel  or  cargo,  and  no  proof  given  to 

ATulded  by  the  exercise  of  ordinary  skill  and  dill-    show    that    this    was    impossible,    or    that   the 

i:^nce  after  the  collision,  cannot  l»e  recovered.  ^  would  liave  been  crreftter  than  their  value 

The  court  cannot  award  damages  for  a  total  loss.  I  ^^^  >^ouia  iia\e  oeen  greater  man  tneir  >a»uP- 

where  It  appears  probable  that  the  vessel  and  cargo  ;  The   coal   could  have  been   taken  out  without 

■may  l^e  raised  without  much  expense,  and  restored  i  niuch  expense. 

"j'!:»f  d.m«li  for  delay,  and  .In^Ie  and  double '  The  d^ree  »h<.uld  be  reversed,  and  the  case 
co»ctR  may  be  adjudged  at  the  dlwretion  of  the  remanded  for  an  inquiry  as  to  the  actual  dam- 
court,  but  counsel  fees  cannot  be  allowed  since  the    ages  sustained,  according  to  the  legal  principles 

Arr  of  Feb.  2«.  lMr»;i  .«rvi..a«  nt  nt     heretofore  applied  by  this  court. 

Nothing  can  be  taxed  as  costs  for  services  of  at-  nlli^^  ir    117:11:.^-    ^^a  xnr   v    v^^ 

torney  or  counsel,  except  the  costs  and  fees  there- 1  Messrs.  George  H.  WilliamSy  and  W.  Y.  l?en- 
In   deflcrlt>ed   and   enumerated.  (  dall.  for  appellees: 

[No.  71.]  I      The  decree  of  the  judge  who  heard  the  cause 

Argued  Nov.  22,  1869.     Decided  Dec.  13,  1869.    {„  the  first  instance  having  been  affirmed  by 

PPEAL  from  the  Supreme  Court  of  the  Dis- 1  t^e  full  court,  at  the  General  Term,  and  said 

trict  of  Columbia.  ^^^ee  being  in  favor  of  libelants,  in  support 


The  libel  in  admiralty  was  filed  in  this  case 
in  the  court  below  .by  the  appellees,  to  recover 


thereof,  the  appellees .  insist : 

That  where  courts  below,  in  collision  causes, 
concur  in  opinion,  and  there  is  testimony  sup- 
porting their  decision,  it  will  not  be  reversed 


MtTR. — M«>asure    of    damages   for  collision — se*? 
iiote  to  Smith  t.  Condry,  11  L.  ed  U.  S.  Ao ;  and  ,  .  j     ui.         •    j 

iHite  to  The  AmUble  Nancy,  4  L.  ed.  U.  S.  450.      here  on  doubts  raised. 
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SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Dec.  Tebm^ 


The  Hypodame,  6  Wall.  223,  18  L.  ed.  796; 
Newell  V.  Norton,  3  Wall.  267,  18  L.  ed.  273. 

That  the  values  placed  on  the  vessel,  cargo, 
etc.,  were  sustained  by  the  proof. 

That  the  allowance  for  fees  to  counsel  in 
admiralty  was  correct. 

The  Apollon,  9  Wheat.  362;  Canter  v.  Ins. 
Co.  3  Pet.  307. 

(The  arguments  of  the  counsel  on  the  merits 
are  not  given.) 


Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Cases  of  admiralty  and  maritime  jurisdic- 
tion, since  the  passage  of  the  Act  of  the  3d  of 
March,   1803,  cannot  be  brought  here  for  re- 
examination in  any  other  mode  than  by  appeal ; 
and  the  provision  is,  ''that  upon  such  appeal, 
a  transcript  of  the  libel,  answer,  depositions, 
and  all   other  proceedings,   of  what  kind   so- 
ever in  the  cause,  shall  be  transmitted  to"   this 
court.    Prior  to  that  time,  the  judgments  and 
decrees  of  the  circuit  courts  in  civil  actions  and 
suits  in  equity,  whether  brought  there  by  orig- 
inal   process,  or    transferred    there  from    the 
courts  of  the  several  Stat^,  or  from  the  dis- 
trict courts,  could  only  be  removed  into  this 
court  for  revision  by  writ  of  error;  and  the 
further  provision  was,  that  there  should  be  no 
reversal  in  this  court  for  any  error  in  fact, 
which  still  continues  to  be  the  rule  of  law  in 
respect   to   all   cases   brought   here  from   the 
circuit  court  by  writs  of  error. 
38a*]     •Power  to  reverse  for  error,  in  fact, 
any    judgment  or   decree   of   a   circuit   court 
brought  here  for  revision,  being  absolutely  pro- 
hibited, it  became  necessary  to  prescribe  some 
mode  by  which  the  facts  in  e<juity  suits  and  in 
cases  of  admiralty  and  maritime  jurisdiction 
should  be  ascertained  and  embodied  in  the  rec- 
ord, and  it  was  accordingly  provided  in  the 
19th    section    of  the    Judiciary  Act,    that  it 
should  be  the  duty  of  the  circuit  courts  in 
such  cases  to  cause  the  facts  on  which  they 
founded  their  sentence  or  decree  fully  to  ap- 
pear upon  the  record  in  some  one  of  the  modes 
therein  described,  and  while  that  provision  re- 
mained in  force  this  court  had  no  more  right 
to  re-examine  the  facts  found  in  such  a  case 
than  the  court  possesses  in  a  common  law  suit 
where  the  facts  are  found  by  the  verdict  of  a 
jury.    1  Stat  at  L.  84;  2  Stat,  at  L.  244. 

Appeals,  however,  are  now  allowed  to  this 
couit  by  the  amendatory  Act,  in  all  such  cases 
where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  $2,000,  and  so 
much  of  the  19th  section  of  the  Judiciary  Act 
as  provided  for  the  finding  of  the  facts  in  the 
circuit  court,  and  so  much  of  the  20th  sec- 
tion of  the  same  Act  as  provided  that  such 
cases  should  be  removed  into  this  court  by 
writs  of  error,  are  repealed. 

Viewed  in  the  light  of  the  repealing  clause 
in  that  Act  and  the  requirement  that  the  tran- 
script shall  embrace  the  depositions  as  well  as 
the  pleadings  and  proceeding  in  the  case,  it  is 
evident  that  Congress  intended  that  this  court 
shall  hear  and  determine  the  whole  merits  of 
the  controversy.  Provision  is  also  made  by 
that  Act,  that  new  evidence  may  be  received 
by  this  court  in  admiralty  and  prize  causes, 
which  shows  to  a  demonstration  that  the  facts. 
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as  well  as  the  law  of  the  case,  are  open  to  re- 
vision on  the  appeal. 

Where  the  .^ppeal  involves  a  question  of  fact, 
the  burden  is  on  the  appellant  to  show  that 
the  decree  in  the  subordinate  court  is  errone- 
ous, but  it  is  a  mistake  to  suppose  that  thia 
court  will  not  re-e3camine  the  whole  testimony 
in  the  case,  as  the  express  requirement  of  the 
Act  of  Congress  is,  that  •the  Supreme  [*^$ 
Court  shall  "hear  and  determine  such  appeaU/' 
and  it  is  as  much  the  duty  of  the  court  to  re- 
verse the  decree  from  which  the  appeal  is  taken 
for  error  of  fact,  if  clearly  established,  as  for 
error  of  law. 

Appeal  was  taken  in  this  case  from  the  de 
cree  of  the  Supreme  Court  of  the  District  af- 
firming the  decree  of  the  district  court,  sitting 
as  a  court  of  admiralty  in  a  case  of  collision, 
civil  and  maritime. 

By  the  transcript,  it  appears  that  the  owners 
of  the  schooner,  J.  W.  Woolston,  filed  a  libel  in 
rem  against  the  steamer  Baltimore,  her  engine,, 
machinery,  boats,  apparel,  tackle,  and  furni- 
ture, claiming  damages  as  for  a  total  loss  of 
the  schooner  and  her  cargo,  consisting  of  two 
hundred  tons  of  coal,  and  also  for  the  loss  of 
the  freight  on  the  cargo,  and  for  the  loss  of 
the  equipment  of  the  schooner. 

Bound  on  a  voyage  from  Philadelphia  to  the 
Port  of  Washington,  the  schooner,  when  the 
collision  occurred,  was  coming  up  the  River 
Potomac  towards  her  port  of  destination. 
Though  (loudy,  the  night  was  not  very  dark, 
and  the  schooner  had  a  light  at  her  bow,  under 
the  jib-boom,  and  she  hf^  two  good  lookouts- 
properly  stationed  in  the  forward  part  of  the^ 
vessel.  She  was  steering  west-northwest,  with 
all  her  sails  set,  and  was  proceeding  safely  on 
her  vovage  up  the  river  under  a  good  breez» 
when  the  lookouts  descried  the  steamer  heading 
in  a  southeasterly  direction  and  coming  down 
the  river,  and  the  charge  in  the  libel  is  that 
the  steamer,  when  she  was  not  more  than  three 
hundred  yards  from  the  schooner,  suddenly 
changed  her  course,  came  down  on  the 
schooner,  and  struck  her  near  midships,  and 
caused  her  to  sink  in  the  deepest  part  of  the 
channel.  Due  vigilance,  it  is  alleged,  was  pr<^* 
ticed  by  the  schooner  to  prevent  the  collision^ 
and  that  it  was  occasioned  solely  by  the  grosa 
negligence  and  culpable  mismanagement  of  the- 
steamer. 

Pursuant  to  the  warrant  issued  for  the  pur- 
pose, the  steamer  was  arrested  and  the  claim- 
ants appeared  and  gave  a  bond  for  her  \-aIue* 
in  the  sum  of  $8,350.  In  their  answer  they  ad- 
mit that  the  state  of  the  wind  and  the  weather 
at  the  time  •of  the  collision  is  correctly  [•384 
described  in  the  libel,  but  they  allege  that  the 
proper  course  01  the  schooner  in  coming  up 
the  river  was  northwest  by  west  half  west; 
that  instead  of  pursuing  that  course  she  was 
heading,  when  first  seen  by  the  steamer,  diag- 
onally across  the  river;  that  the  bell  of  the 
steamer  was  immediately  rung  and  her  en- 
gine stopped,  but  that  it  was  too  late  to  avoid 
the  collision;  that  the  collision  was  wholly  oc- 
casioned by  the  fault  and  carelessness  of  those 
in  charge  of  the  schooner  in  attempting  to 
cross  the  bows  of  the  steamer  instead  of  keep- 
ing their  course,  as  they  were  bound  to  do  by 
the  well  known  rules  of  navigation. 
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I.  Testimony  was  taken  on  both  sides,  but 
the  court  is  not  inclined  to  decide  the  merits  of 
the  controversy,  as  the  clear  inference  from  the 
certificate  of  the  clerk  is,  that  the  whole  testi- 
mony taken  in  the  district  court  is  not  con- 
tained in  the  copy  of  the  record  transmitted 
to  this  court.  Although  the  record  in  that 
behalf  is  apparently  defective  and  incomplete, 
still  the  court  deems  it  proper  to  determine 
some  of  the  questions  presented  for  decision, 
as  otherwise  it  may  hereafter  become  neces- 
sary to  send  the  case  back  a  second  time. 

Directions  were  given  to  the  commissioner 
to  whom  the  cause  was  referred,  in  the  decre- 
tal order,  to  take  proof  of  the  value  of  the 
schooner,  her  cargo,  furniture  and  fixtures,  at 
the  time  she  collided  with  the  steamer,  and 
also  to  inquire  into  the  damage  which  there- 
by accrued  to  the  libelants,  and  the  cost  of 
the  suit,  including  an  allowance  for  fees  to 
the  counsel  of  the  libelants,  and  to  report  the 
«ame  to  the  court. 

Agreeably  to  those  directions,  the  commis- 
sioner heard  the  parties  and  reported  that  the 
libelants  were  entitled  to  recover  $5,000  for 
the  actual  value  of  the  schooner  at  the  time 
she  was  sunk,  $1,521.96  for  the  value  of  the 
•cargo,  $200  for  the  value  of  the  furniture  and 
fixtures,  $450  for  the  loss  of  freight,  and  $100 
for  profits  on  the  cargo,  together  with  costs 
of  suit,  including  $500  as  an  allowance  for 
fees  to  the  counsel  of  the  libelants. 

Exceptions  were  duly  taken  by  the  claim- 
385*]  ants  to  the  report  'of  the  commissioner, 
setting  forth  thereto  three  objections:  (1) 
That  the  finding  as  to  the  value  of  vessel  is 
erroneous.  (2)  That  the  allowance  of  coun- 
sel fees  is  unauthorized.  (3)  That  the  allow- 
ance for  profits  on  tht»  cargo  is  incorrect. 
Both  parties  wore  heard,  and  the  court  sus- 
tained the  third  exception,  but  overruled  the 
first  and  second,  and  confirmed  the  report, 
•triking  out  the  $100  for  profits  on  the  cargo. 

II.  Suppose  the  libelants  are  entitled  to  re- 
cover, still  the  claimants  insist  that  the  rule 
of  damages  adopted  by  the  district  court  is 
erroneous. 

Owners  of  ships  and  vessels  are  not  now 
liable  for  any  loss,  damage,  or  injury  by  col- 
lision occasioned  without  their  privity  or 
knowledge,  beyond  the  amount  of  their  inter- 
est in  such  ship  or  vessel  and  her  freight  then 
pending. 

9  Stat,  at  L.  636;  The  Niagara,  21  How.  26, 
16  L.  ed.  47. 

Subject  to  that  provision  in  the  Act  of  Con- 
gress, the  damages  which  the  owner  of  the 
injured  vessel  is  entitled  to  recover  are  esti- 
mated in  the  same  manner  as  in  other  suits 
of  like  nature  for  injuries  to  personal  prop- 
erty, and  the  owners,  as  the  suffering  party, 
it  not  limited  to  compensation  for  the  immedi- 
ate effects  of  the  injury  inflicted,  but  the 
olaim  for  compensation  may  extend  to  loss  of 
freight,  necessary  expense  incurred  in  mak- 
ing repairs,  and  unavoidable  detention. 

I  Pars.  Ship.  638;  M.  &  P.  Ship.  411;  The 
Anne  Caroline,  2  Wall.  538,  17  L.  ed.  833; 
Olndall  ▼.  Bell,  11  Mees.  &  W.  232. 

Restitutio  in  integrum  is  the  leading  maxim 
In  such  cases,  and  where  repairs  are  practica- 
ble the  general  rule  followed  by  the  admiralty 
tonrtM  in  such  cases  is  that  the  damages  as- 
8  Wall. 


sesscd  against  the  respondent  shall  be  suffi- 
cient to  restore  the  injured  vessel  to  the  condi- 
tion in  which  she  was  at  the  time  the  collision 
occurred;  and  in  respect  to  the  materials  for 
the  repairs  the  rule  is  that  there  sliall  not,  as 
in  insurance  cases,  be  any  deduction  for  the 
new  materials  furnished  in  the  place  of  the 
old,  because  the  claim  of  the  injured  party 
arises  by  reason  of  the  wrongful  act  of  the  par- 
ty by  whom  the  damage  was  occasioned,  and 
the  measure  of  the  indemnification  'is  [*386 
not  limited  by  any  contract,  but  is  co-extensive 
with  the  amount  of  damage. 

Williamson  v.  Barret,  13  How.  110;  The 
Gazelle,  2  W.  Rob.  281;  Sedg.  on  D.  (4th  ed.) 
541;   MacL.  Ship.  285. 

Such  repairs,  in  consequence  of  a  collision, 
may  enhance  the  value  of  the  vessel  and  ren- 
der her  worth  more  than  she  was  prior  to  the 
accident,  and  in  that  state  of  the  case  the  rule 
in  insurance  cases  is  that  one  third  of  the  value 
of  the  new  material  is  deducted,  because  the 
new  material  is  more  valuable  than  the  old,  but 
the  rule  is  not  so  where  the  repairs  are  required 
in  consequence  of  a  culpable  collision.  The 
Clyde,  Swab.  24;  The  Pactolus,  Ibid.  174;  The 
Catharine,  17  How.  170,  15  L.  ed.  233. 

Restitution  or  compensation  Is  the  rule  in  all 
cases  where  repairs  are  practicable,  but  if  the 
vessel  of  the  libelants  is  totally  lost,  the  rule  of 
damage  is  the  market  value  of  the  vessel  ( if  the 
vessel  is  of  a  class  which  has  such  value )  at  the 
time  of  her  destruction.  The  Clyde,  Swab.  23; 
1  Pars.  Ship.  542;  The  Granite  State,  3  Wall. 
310,  18  L.  ed.  179;  The  Ann  Caroline,  2  Wall. 
538,  17  L.  ed.  833;  The  Rebecca,  Bl.  &  H.  347; 
The  New  Jersey,  Olcott,  Adm.  444. 

Allowance  for  freight  is  made  in  such  a  case, 
reckoning  the  gross  freight  less  the  charges 
which  would  necessarily  have  been  incurred  in 
earning  the  same,  and  which  were  saved  to  the 
owner  by  the  accident,  together  with  interest 
on  the  same  from  the  date  of  the  probable  ter- 
mination of  voyage.  The  Canada,  Lush.  Adm. 
580. 

Evidence,  however,  that  the  injured  vessel  is 
sunk  is  not  of  itself  sufficient  to  show  that  the 
loss  was  total,  nor  is  it  sufficient  to  justify  the 
master  and  owner  in  abandoning  the  vessel  or 
the  cargo  unless  it  appears  that  the  circum- 
stances were  such  that  the  vessel  could  not  be 
raised  and  saved,  or  that  the  cost  of  raising 
and  repairing  her  would  exceed  or  equal  her 
value  after  the  repairs  were  made. 

Experience  shows  that  in  many  cases  where 
the  injured  vessel  is  sunk,  especially  when  the 
disaster  happens  in  rivers  or  harbors,  the  vessel 
may  be  raised  at  moderate  expense,  and  that 
the  cargo,  if  not  perishable,  may  he  saved  and 
restored  •to  the  shipper,  or  carried  for-[*387 
ward  to  the  port  of  destination;  and  the  rule 
in  such  cases  is  to  award  such  damages  only 
as  will  compensate  the  owners  for  the  loss  in- 
curred, which  is  held  to  include  the  expense  of 
raising  the  vessel  and  putting  her  in  rei)air, 
with  a  proper  allowance  for  the  loss  of  freight 
and  for  the  damage  to  the  cargo,  and  for  the  de- 
tention of  the  vessel  during  tiie  time  necessary 
to  make  the  repairs  and  fit  the  vessel  to  resume 
her  voyage.  Williamson  v.  Barrett,  13  How. 
110;  Stu^s  V.  Clough,  1  Wall.  272,  17  L.  ed. 
581. 

Justice  as  well  as  sound  policy  forbids  that 
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the  owner  of  a  vessel  sunk  by  collision  should 
be  allowed  to'  recover  the  full  value  of  the  ves- 
sel and  cargo  except  in  cases  where  the  entire 
property  is  lost  by  the  disaster,  which  is  not 
true  in  a  case  where,  by  reasonable  exertions, 
the  vessel  may  be  raised  and  the  cargo  saved  by 
the  use  of  such  nautical  skill  as  the  owners  of 
vessels  usually  employ  in  such  emergencies. 
Oviners  of  vessels  seeking  redress  in  such  cases 
must  be  prepared  to  show,  not  only  that  those 
in  cliarge  of  the  other  vessel  were  in  fault,  but 
that  no  negligence  on  their  part  has  increased 
or  aggravated  the  injury.  Damages  are  award- 
ed in  such  cases  for  the  injury  done  to  the  ves- 
sel and  cargo  by  a  wrongful  act,  but  if  the 
party  suffering  the  injury  to  his  property  will 
not  employ  any  reasonable  measures  to  stop  the 
progress  of  the  damage,  but  wilfully  and  obsti- 
nately, or  through  gross  negligence,  suffers  the 
damage  to  augment,  it  is  his  own  folly,  and  the 
law  will  not  afford  him  any  redress  for  such 
part  of  tne  damage  as  proceeded  directly  from 
his  o^^-n  culpable  default. 

Persons  injured  in  their  property  by  collision 
are  entitled  to  full  indemnity  for  their  loss,  but 
the  respondents  are  not  liable  for  such  damages 
as  might  have  been  reasonably  avoided  by  the 
exercise  of  ordinary  skill  and  diligence,  after 
the  collision,  on  the  part  of  those  in  charge  ot 
the  injured  ship.  The  Flying  Fish,  Bro.  & 
Lush.  443 ;  S.  C.  3  Moore,  P.  C.  ( N.  S. )  86 ;  The 
Lotus,  Holt,  Adm.  R.  183;  The  Lena,  lb.  213. 

Responsive  to  these  views,  the  suggestion  is, 
388*]  that  the  libel  'alleges  that  the  schooner 
and  cargo  were  sunk  in  such  deep  water  as  to 
make  both  a  total  loss,  but  the  insuperable  dif- 
ficulty in  the  way  of  that  suggestion  is,  that 
the  allegation  of  the  libel  is  expressly  denied 
in  the  answer,  and  the  libelants  failed  to  intro- 
duce any  proof  to  support  their  allegation. 
Subsequent  to  the  disaster,  several  witnesses 
saw  the  schooner,  and  they  concur  that  her 
masts  were  some  eighteen  feet  out  of  water,  and 
that  she  lay  with  her  stem  to  the  west-north- 
west, in  the  exact  course  in  which  she  was 
steering  when  she  was  sunk  by  the  steamer. 
Tlieory  of  the  libelants  is,  that  the  vessel  and 
cargo  were  of  no  value,  but  the  court  cannot 
adopt  that  theory  in  the  absence  of  any  proof 
to  warrant  the  conclusion.  Miller  v.  Mariner's 
Church,  7  Me.  51;  Loker  v.  Damon,  17  Pick. 
284;  Thompson  v.  Shattuck,  2  Met.  616;  Sedg. 
on  D.   (4th  ed.)   105. 

Decided  cases  may  be  found  where  it  is  held 
that  the  owner  of  the  injured  vessel  is  not 
bound  to  raise  the  vessel  in  a  case  where  she 
was  sunk  by  a  collision;  but  it  is  clear  that 
the  court  cannot  award  damages  for  a  total 
loss,  where  it  appears  probable  that  the  ves- 
sel and  cargo  may  be  raised  without  much  ex- 
pense, and  restored  to  their  owners.  The  Co- 
lumbus, 3  W.  Rob.  158;  The  Eugenie,  1  Lush. 
139;  Lowndes,  Coll.  148. 

III.  Due  exception  was  also  taken  to  that 
part  of  the  report  of  the  commissioner  in 
which  he  allowed  to  the  libelants  the  sum  of 
$500  for  counsel  fees,  but  the  district  court 
overruled  the  exception  and  confirmed  the  re- 
port. 

Taxable  costs  are  recognized  by  the  Judi- 
ciary Act,  in  several  of  its  sections,  as  a  part 
of  a  jud??ment  or  decree  in  a  Federal  Court,  but 
it  contains  no  fee  bill,  nor  docs  it  furnish  any 
express  authority  for  any  such  taxation.  Costs 
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have  usually  been  allowed  to  the  prevailing; 
party,  as  incident  to  the  judgment,  since  the 
Statute  6  Edw.  I.  .ch.  1,  sec.  2,  and  the  same 
rule  was  acknowledged  in  the  courts  of  the 
States,  at  the  time  the  judicial  system  of  the 
United  States  was  organized.  Hathaway  v. 
Roach,  2  Wood.  &  M.  63;  2  Tidd,  Prac.  945;  The 
Christina,  8  Jur.  321;  Conkl.  Tr.  426;  Law» 
U.  S.  Courts,  255. 

•Circuit  courts,  under  the  Judiciary  ['389^ 
Act,  have  original  cognizance,  concurrent  with 
the  courts  of  the  several  States,  of  all  suits  of 
a  civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  $500,  in  the  cases 
described  in  the  11th  section  of  that  Act  1 
Stat,  at  L.  78. 

Cases  of  Federal  cognizance,  commenced  ia 
a  state  court,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
$500,  may  be  removed,  under  the  conditions 
specified  in  the  12th  section  of  the  Act,  into  the 
circuit  courts.     1   Stat,  at  L.  80. 

Such  courts  also  may  make  and  establish  all 
necessary  rules  for  the  orderly  conducting  of 
business  in  the  said  courts,  provided  such  rules 
are  not  repugnant  to  the  Uws  of  the  United 
States.    1  Stat,  at  L.  83. 

Where  the  plaintiff  or  petitioner  recovers 
less  than  $500,  or  the  libelant,  upon  his  own 
appeal,  recovers  less  than  $300,  he  shall  not  be 
allowed,  but,  at  the  discretion  of  the  court,  may 
be  adjudged  to  pay  costs.  Appeals  from  the  de- 
crees of  the  district  court  to  the  circuit  court 
were  allowed  by  that  Act,  where  the  matter  in 
dispute  exceeded,  exclusive  of  costs,  the  sum  or 
value  of  $300,  and  the  final  judgments  ren- 
dered in  the  district  courts  might  be  re-ex- 
amined in  the  circuit  court  on  writ  of  error, 
where  the  matter  in  dispute  exceeded,  exclu- 
sive of  costs,  the  sum  or  value  of  $50;  and  a 
similar  provision  is  made  for  the  re-examina- 
tion by  this  court  of  the  final  judgments  and 
decrees  of  the  circuit  courts,  where  the  matter 
in  dispute,  exclusive  of  costs,  exceeds  the  sum 
or  value  of  $2,000. 

Just  damages  for  delay  and  single  or  double 
costs  may  be  adjudged  to  the  respondent  in 
error,  at  the  discretion  of  the  court,  on  all  cases 
where  the  judgment  or  decree  is  affirmed.  1 
Stat,  at  L.  85. 

Provision  is  also  made  that  the  district  at- 
torney shall  receive,  as  compensation  for  his 
services,  such  fees  as  shall  be  *taxed  1*39^ 
therefor  in  the  respective  courts,  before  which 
the  suits  or  prosecutions  shall  be,  and  the  Act 
makes  no  other  provision  for  his  compensation. 
1  Stat,  at  L.  93. 

Weighed  in  the  light  of  these  several  pro- 
visions in  the  Judiciary  Act,  the  conclusion  ap- 
pears to  be  clear  that  Congress  intended  to 
allow  costs  to  the  prevailing  party,  as  incident 
to  the  judgment,  as  most  of  the  regulations  re- 
erred  to  would  be  meaningless  upon  any  other 
theory.  Concede  that  to  be  so,  still  the  in- 
quiries arise;  by  what  rules  was  the  taxation 
to  be  regulated,  and  whav  were  the  rates  of 
fees  to  be  allowed ;  to  which  inquiries  there  can 
be  but  one  answer,  unless  it  be  assumed  that  Con- 
gress intended  to  leave  the  whole  matter  to  the 
discretion  of  the  court  trying  the  case  which 
cannot  be  admitted.  Reject  that  construction, 
and  the  only  reasonable  one  which  can  be  ad- 
dopted  is,  that  the  Federal  Courts  were  referred 
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to  the  regulations  upon  the  subject  in  the 
courts  of  the  State,  and  no  doubt  is  entertained 
that  such  was  the  intention  of  Congress,  as 
conclusively  appears  by  the  terms  of  the  Pro- 
cess Act,  which  was  passed  five  days  after  the 
approval  of  the  Judiciary  Act.  By  that  Act 
the  modes  of  process  and  the  rates  of  fees  al- 
lowed in  the  Supreme  Courts  of  the  States, 
were  expressly  adopted  as  regulations  in  that 
behalf,  in  common  law  suits,  in  the  district  and 
circuit  courts  established  by  the  prior  Act. 
Rates  of  fees,  in  causes  of  ecjuity  and  of 
admiralty  and  maritime  jurisdiction,  were  also 

Srescribed  by  that  Act,  and  they  were  therein 
eclared  to  be  the  same  as  are  and  were  last 
allowed  by  the  States,  respectively,  in  the 
court  exercising  supreme  jurisdiction  in  such 
causes.  State  forms  of  writs  and  executions 
were  also  adopted  by  the  same  Act,  and  the 
rates  of  fees  and  the  forms  and  modes  of  proc- 
ess ever  after  remained  the  same,  except  so 
far  as  they  have  been  changed  by  subsequent 
legislation,  or  by  the  rules  ordained  by  the 
Supreme  Court.  Temporary  though  the  Act 
was,  still  it  was  of  suflicient  duration  to  put 
the  new  system  in  complete  operation.  1  Stat, 
at  L.  123.  191. 

Subsequent  to  the  passage  of  that  Act,  the 
391*]  costs  taxed  in  *the  circuit  and  district 
courts  were  the  same  as  were  allowed  a^  that 
time  in  the  courts  of  a  State,  including  such 
matters  as  the  travel  and  attendance  of  the 
parties,  fees  for  copies  of  the  case,  and  ab- 
stracts for  the  hearing,  compensation  for  the 
services  cf  referees,  auditors,  masters  and  as- 
sessors, and  man^  other  matters  not  embraced 
in  the  fee  bills,  since  passed  by  Congress.  Cros- 
by V.  Folger,  1  Sumn.  514;  Brown  v.  Stearns, 
13  Mass.  637. 

Most  of  the  provisions  of  that  Act  were  in- 
corporated into  the  2d  section  of  the  Act  of 
theSthof  May,  1792,  but  the  particular  regula- 
tion, adopting  the  State  fee  bill  as  the  rate  of 
fees  in  the  circuit  and  district  courts,  was  not 
reproduced  in  that  section,  as  that  fee  bill  had 
already  been  adopted  by  the  Federal  Courts. 

Ibid.  276;  Hathaway  v.  Koach,  2  Wood.  & 
M.  68;  Hovey  v.  Stevens,  3  Wood.  &  M.  17. 

Since  that  time,  costs  in  the  circuit  and  dis- 
trict courts,  held  in  the  old  States,  have  been 
taxed  under  that  regulation  as  adopted  by  that 
Act,  except  so  far  as  the  rates  of  fees  have  been 
changed  by  subsequent  legislation.  Whipple  v. 
Cotton  Mfg.  Co.  3  Story,  84. 

Congress,  by  the  Act  of  the  1st  of  March, 
1793,  regulated  more  specifically  the  taxation  of 
costs  in  admiralty  proceedings  in  the  district 
courts.     1  SUt.  at  L.  332. 

Fees  of  the  attorney  and  counselor  were  pre- 
scribed by  the  Ist  section  of  the  Act.  They 
were  a  stated  fee  of  $3  for  drawing  and  ex- 
hibiting the  libel,  claim  or  answer  in  each 
cause;  $3  for  drawing  interrogatories,  and  $3 
for  all  other  services  in  any  one  cause.  $9 
only  could  be  taxed  for  the  services  of  an 
attorney  or  counselor,  but  the  4th  section  of 
the  Act  provided,  that  there  be  allowed  and 
taxed,  in  the  Federal  CourU,  in  favor  of  the 
parties  obtaining  judgments  therein,  such  com- 
pensation for  their  travel  and  attendance,  and 
for  attorney  and  counselor's  fees,  except  in  the 
district  courts,  in  causes  of  admiralty  and 
maritime  jurisdiction,  as  are  allowed  in  the 
39a*]  Supreme  or  •Superior  Courts  of  the  re- 
8  Wall. 


spective  States.  Passed  to  continue  in  force 
only  for  the  year,  and  from  thence  until  the 
end  of  the  next  session  of  Congress  thereafter, 
it  was  suffered  to  expire,  but  it  was  renewea 
by  the  Act  of  the  3l8t  of  March,  1796,  and  was 
continued  in  force  two  years  longer,  and  to  the 
end  of  the  next  session  of  Congress.  1  Stat,  at 
L.  45. 

Detailed  provision  was  made  by  the  subse- 
quent Act  of  the  28th  of  February,  1799,  for 
compensation  to  marshals,  clerks,  district  at- 
torneys, jurors,  witnesses  and  criers,  but  the 
special  provision  allowing  counsel  fees  was- 
dropped.    Ibid.  624. 

Even  while  it  remained  in  force,  it  did  not 
authorize  such  an  allowance  in  a  case  like  the 
present,  as  cases  of  admiralty  and  maritime 
jurisdiction  in  the  district  courts  were  express- 
ly excepted  from  the  operation  of  the  provision. 
Ordinary  costs  in  admiralty  suits  were  doubt- 
less taxed  under  that  Act,  as  if  it  was  in  force 
long  after  it  had  expired,  but  it  never  furnished 
any  authority  to  charge  counsel  fees  in  the  dis- 
trict courts;  but  if  it  did,  and  if  it  had  not  ex- 
pired, it  would  be  repealed  by  the  present  law. 

Fees  and  costs,  allowed  to  the  officers  therein 
named,  are  now  regulated  by  the  Act  of  the 
26th  of  February,  1853,  which  provides,  in  its 
1st  section,  that  in  lieu  of  the  compensation 
now  allowed  by  law  to  attorneys,  solicitors, 
proctors,  district  attorneys,  clerks,  marshals, 
witnesses,  jurors,  commissioners  and  printers, 
the  following  and  no  other  compensation  shall 
be  allowed. 

Attorneys,  solicitors  and  proctors  may  charge 
their  clients  reasonably  for  their  services,  in  ad- 
dition to  the  taxable  costs,  but  nothing  can  be 
taxed  as  cost  against  the  opposite  party,  as  an 
incident  to  the  judgment,  for  their  services, 
except  the  cost  and  fees  therein  described  and 
enumerated.  10  Stat,  at  L.  161.  They  may 
tax  a  docket  fee  of  $20  on  a  final  hearing  in 
admiralty,  if  the  libelant  recovers  $50,  but  if  he 
recovers  less  than  $50,  the  docket  fee  of  the 
proctor  shall  be  but  $10.  The  Canton,  21  Law 
Rep.  473;  The  Liverpool  Packet,  2  Sprague,  37; 
The  Connestoga,  2  Wall.  Jr.  116. 

'Reference  is  made  to  two  cases  where  L*393 
counsel  fees  were  allowed,  but  it  is  a  sufficient 
answer  to  those  cases  to  say,  that  they  were 
decided  before  the  Act  of  Congress  under  con- 
sideration was  passed.  They  do  not,  therefore, 
furnish  the  rule  of  decision  in  the  case  before 


us. 


Decree  reversed. 


JAMES  BRADLEY,  Plff.  in  Err., 

v. 

R.  S.  HUNT  and  Caroline  Rhines,  Administra- 
tors of  A.  S.  Rhines,  Deceased. 

(See  S.  C.  8  Wall.  393-397.) 

Assignee — when  may  sue  in  Federal  Courts. 

When  a  party  claims  In  the  Federal  Courts 
through  an  asslfrnment  of  a  chose  in  action,  he 
must  show  affirmatively  that  the  action  mUht  have 
been  aastalned  by  the  assignor,  if  no  astlgnment 
bad  been  made. 

[No.  73.] 

Argued  Nov.  22,  1869.      Decided  Dec.  13,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Penn- 
sylvania. 
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SUPBEME  COUBT  OF  THE  UWITED  STATES. 


Dec.  Tebm, 


This  was  an  action  of  assumpsit,  brought  in 
the  court  below  by  the  plaintiff  in  error,  a  citi- 
zen of  the  State  of  Kentucky,  against  defend- 
ants in  error,  citizens  of  the  State  of  Pennsyl- 
vania, upon  a  contract  of  lease.  Upon  the  trial, 
the  court  refused  to  admit  the  lease  in  evidence, 
and  judgments  having  been  given  for  the  de- 
fendants upon  that  ruling,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

^Icssrs.  A.  G.  and  B.  F.  Lucas,  for  plain- 
tiff in  error: 

There  are  but  two  questions  presented  by 
this  record: 

1.  Can  an  action  be  maintained  against  the 
representatives  of  a  deceased  copartner,  co- 
obligor,  co-promisor,  or  tenant  in  common;  or 
is  the  remedy  only  against  the  sur\'ivor  of  sur- 
vivors? 

2.  Had  the  circuit  court  jurisdiction  in  this 
case? 

1.  The  law  of  Pennsylvania  furnishes  a  rule 
of  decision,  as  well  in  the  Federal  as  in  the 
state  courts. 

It  is  made  so  expressly  by  the  34th  section  of 
the  Act  of  Sep.  24,  1789,  known  as  the  Judici- 
ary Act.    Bright.  Dig.  Laws  of  U.  S.  792. 

It  is  said  that  this  section  of  the  statute  ap- 
plies to  such  of  the  laws  of  the  several  States 
only  as  affect  the  construction  of  contracts,  and 
not  to  such  as  affect  the  remedy. 

See  McCluny  v.  Silliman,  3  Pet.  277;  Mc- 
Niel  v.  Holbrook,  12  Pet.  84 ;  Hinde  v.  Vattier, 
5  Pet.  397;  Massingill  v.  Downs,  7  How. 
767;  also  Nesmith  v.  Sheldon,  7  How.  812; 
Van  Rennselaer  v.  Kearney,  11  How.  297;  Web- 
ster v.  Cooper,  14  How.  504;  Greene  v.  James, 
2  Curt.  189;  Woolsey  v.  Dodge,  C  McLean,  160; 
and  Thompson  v.  Phillips,  Bald.  246. 

What  does  the  law  of  Pennsylvania  provide, 
and  what  are  the  liabilities  of  the  defendant 
under  the  law?  Act  of  Assembly  April  11, 
1848. 

The  4th  section  of  that  Act  provides  as  fol- 
lows : 

**In  any  suit  or  suits  which  may  hereafter 
be  brought  against  the  executors  or  adminis- 
trators of  a  deceased  copartner  for  a  debt  of 
the  firm,  it  shall  not  be  necessary  to  aver  on 
the  record  or  prove  on  the  trial,  that  the  sur- 
viving partner  or  partners,  is  or  are  insolvent, 
to  enable  the  plaintiff  to  recover. 

Purd.  Dig.  ed.  of  1853,  p.  633,  tit.  Partner- 
ship; Miller  v.  Reed,  27  Pa.  244;  Brewster  v. 
Stcrrctt,  32  Pa.  115. 

2.  But  neither  in  point  of  fact  nor  law  was 
this  lease  a  chose  in  action. 

A  lease  and  the  term  created  by  it,  so  far  as 
the  tenants  are  concerned,  constitute  a  chattel 
real,  and  so  far  as  the  landlord  is  concerned, 
tliey  are  but  a  part  of  his  original  estate  in 
the  premises  leased. 

That  the  instrument  in  Question  was  a  lease, 
is  fully  shown  by  the  ruling  in  the  case  of 
Mitchell  V.  Com.  37  Pa.  187. 

Breeden  &  Co.  sold  and  conveyed  the  whole 
of  the  leased  premises  to  James  Bradley,  the 
present  plaintiff,  in  fee. 

One  of  the  rights  which  passed  to  and  be- 
came vested  in  Mr.  Bradley  by  that  convey- 
ance, was  the  right  to  enforce  payment  of  the 
rent  which  had  not  been  previously  paid. 

Johnston  v.  Smith,  3  Pa.  496;  Bk.  of  Pa.  v. 
Wise,  3  Watts,  394. 
.63 


To  bring  a  case  within  the  exception  con> 
tained  in  the  11th  section  of  the  Judiciary  Act 
of  1789,  the  suit  must  not  only  be  founded  on 
a  chose  in  action,  but  the  chose  in  action  must 
be  assignable,  and  the  plaintiff  must  sue  on  in 
virtue  of  the  assignment. 

Bullard  v.  Bell,  1  Mas.  251;  Wood  T.  Bum- 
mer, 3  Mas.  308. 

Wherever  the  right  passes  by  operation  of 
law,  the  case  does  not  fall  within  the  exception 
contained  in  the  11th  section  of  the  Judiciary 
Act.  Hence  it  is  that  an  executor  or  adminis- 
trator is  not  an  assignee  within  the  purview  of 
the  Act. 

Sere  v.  Pitot,  6  Cranch.  336;  Mayer  v.  Foulk- 
rod,  4  Wash.  (C.  C.)  349. 

The  objection  to  jurisdiction  upon  the  ground 
of  citizenship  in  actions  at  law,  can  only  be 
made  by  plea  in  abatement,  as  is  decided  in 
this  court  in  DeSobry  v.  Nicholson,  3  Wall. 
420,  18  L.ed.  263,  and  the  cases  there  cited. 
The  want  of  proper  citizenship  cannot  be 
raised  at  the  trial  upon  the  merits. 

Smith  v.  Kernochen,  7  How.  216. 

Mr.  John  A.  Wills,  for  defendants  in  er- 
ror: 

It  is  admitted  by  the  counsed  for  the  plaintiff 
in  error  that,  at  common  law  under  the  laws  of 
Congress  and  of  the  State  of  Pennsylvania 
prior  to  the  passage,  by  the  latter,  of  the  Act 
of  April  11,  1848,  the  action  could  not  be 
maintained  in  its  present  form.  But  it  is  con- 
tended, in  effect,  that  under  the  provisions  of 
that  Act,  it  may  be  maintained  without  any 
action  on  his  part,  because  the  practice  in  the 
courts  of  the  United  States  is  liable  to  be 
changed  by  the  legislation  of  the  several  States, 
from  time  to  time. 

This  we  deny,  because  there  is  a  clear  dis- 
tinction made  by  the  laws  of  Congress  be- 
tween the  rules  of  decision  in  trials  at  com- 
mon law,  and  modes  of  proceeding  in  suits  at 
common  law.  In  relation  to  the  former,  the 
laws  of  the  several  States  shall  be  regarded. 

Act,  Sep.  1789,  sec.  34;  1  Bright.  Dig.  U.  S. 
L.  792. 

But  in  regard  to  the  latter,  they  were  fixed 
by  the  Act  of  May  8,  1792,  sec.  2,  "Subject, 
however,  to  such  alterations  and  additions  as 
the  said  courts  respectively  shall,  in  their  dis- 
cretion, deem  expedient,  or  to  such  regulations 
as  the  Supreme  Court  of  the  United  States 
shall  think  proper,  from  time  to  time  by  rule, 
to  furnish  to  any  circuit  or  district  court  con- 
cerning the  same." 

1  Bright.  Dig.  U.  S.  L.  793;  Mayer  v.  Foulk- 
rod,  4  Wash.  (C.  C.)  349;  Campbell  v.  Claudius, 
Pet.  (C.  C.)  484;  Jones  v.  Vanzants,  4  McLean, 
606:    Beers  v.  Haughton,  9  Pet.  359. 

The  second  question  discussed  relates  to  the 
jurisdiction  of  the  court  under  the  provisions 
of  the  nth  section  of  the  Judiciary  Act  of 
Sep.  24,  1789. 

Now,  it  appears  by  the  declaration,  that  the 
lessors  and  the  lessees  were  all  citizens  of 
Pennsylvania. 

But  it  is  contended  by  the  plaintiff  in  error 
that  the  lease  in  this  case  is  not  a  mere  chose 
in  action,  and  that  Bradley  is  not  a  mere  as- 
signee of  the  lease,  but  is  also  an  assigns  of 
the  reversion,  by  virtue  of  his  purchase  of  the 
land. 

This  alleged  fact  is  not  an  element  in  the 
case  as  made  in  the  court  below.  In  the  declara- 
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Bradlbt  t.  Rhucbs'  Adm'bs. 
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tion  there  is  no  allegation  of  the  purchase,  nor 
was  there  any  offer  by  the  plaintiff  to  prove 
the  fact  on  the  trial,  so  far  as  appears  by  the 
bill  of  exceptions. 

The  facts  showing  the  want  of  jurisdiction 
already  fully  appeared  upon  the  record.  No 
plea  in  abatement,  therefore,  was  needed  to  set 
up  the  fact  showing  this  want  of  jurisdiction, 
nor  proofs  to  establish  them. 

The  rationale  of  the  doctrine  of  this  court  on 
that  subject  is  expounded  by  Judge  Daniel,  in 
Sheppard  v.  Graves,  14  How.  U.  S.  509,  one 
of  the  cases  cited  by  the  court  in  DeSobry  v. 
Nicholson,  3  Wall.  420,  18  L.  ed.  263,  and  it 
fully  sustains  the  principle  asserted. 

See,  also,  the  cases  cited  in  Curt.  Dig.  of  U. 
6.  Sup.  Ct.  tit.  Jurisdiction,  289,  sec.  8;  p. 
290,  sec.  5. 

Pleading  over  could  not  cure  any  defect  of 
tubstance,  such  as  a  want  of  jurisdiction,  ap- 
pearing plainly  upon  the  face  of  the  record. 

Ste^.  PI.  Hearde's  ed.  marg.  p.  147,  notes, 
y.  z.  lb.  151. 

If,  therefore,  the  court  below  was  right  in  re- 
jecting the  evidence,  its  action  must  be  ap- 
proved by  this  court,  although  the  reasons 
|riven  by  the  court  below  for  its  action  may 
ave  been  wrong,  either  in  whole  or  in  part. 

Silsby  v.  Foote,  14  How.  U.  S.  221. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  action  describes  himself 
in  the  declaration  as  a  citizen  of  Kentucky,  and 
the  defendants,  who  are  sued  as  administrators, 
he  declares  to  be  citizens  of  Pennsylvania.  He 
declares  in  a  special  count  on  a  contract  of 
lease,  and  in  two  common  counts  for  money 
had  and  received  by  defendants'  intestate  to 
plaintiff's  use,  and  for  money  laid  out  and  ex- 
394*]  pended  at  his  request.  The  *lease,  which 
Is  set  out  in  the  declaration,  was  made  by 
Burden  &  Co.,  described  as  of  Elk  County, 
Pennsylvania,  as  lessors ;  and  Andrew  L.  Hines 
and  Hiram  Carmen,  lessees,  and  it  is  allegjed 
that  Burden  A.  Co.  assigned  said  lease  to  plain- 
tiff. 

A  trial  was  had  before  a  jury,  on  the  plea  of 
tne  general  issue,  on  which  plaintiff  offered  in 
evidence  said  lease,  its  execution  and  assign- 
ment being  admitted  by  defendants.  The  court 
refused  to  admit  the  lease  in  evidence,  and  the 
bill  of  exceptions  taken  by  plaintiff  to  this 
ruling  is  the  single  error  that  we  have  to  con- 
sider, the  verdict  and  judgment  for  defendants 
being  founded  on  this  ruling.      • 

The  action  of  the  court  is  defended  here  on 
two  grounds,  as  it  was  there: 

1.  Because  Hiram  Carmen,  the  partner  and 
survivor  of  defendants'  intestate,  could  alone 
%%  sued,  by  the  law  of  I'ennsylvania. 

2.  That  plaintiff  suing  as  assignee  of  Burden 
4  Co.,  who  are  citizens  of  Pennsylvania,  the 
Circuit  Court  for  that  District  could  have  no 
jurisdiction  of  the  action. 

The  first  proposition  depends  for  its  sound- 
ness on  the  construction  to  be  given  to  certain 
statutes  of  that  State,  and  will  not  be  exam- 
ined by  us,  if  the  ruling  of  the  court  is  well 
founded  as  to  the  second  proposition. 
9  WiXL.  U.  S.,  Book  19. 


Section  11  of  the  Act  of  1789,  which  defines 
the  jurisdiction  of  the  circuit  courts  as  regards 
citizensnip,  after  declaring  that  no  person  shall 
be  sued  in  any  other  district  than  that  of  which 
he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  service  of  the  writ,  adds:  "Nor 
shall  any  district  or  circuit  court  have  cogni- 
zance of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action,  in 
favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the 
said  contents,  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 

There  can  be  do  doubt  that  the  lease  sued  on 
here  is  a  chose  in  action,  and  the  assignors  are 
described  in  the  instrument  as  residing  in  the 
same  State  with  defendants. 

Two  propositions  are  relied  on  as  taking  this 
case  out  of  the  prohibition  of  the  statute: 

*1.  That  the  plaintiff  having  pur-  [^396 
chased  the  lands  which  were  the  subject  of  the 
lease,  became  entitled  thereby  to  the  benefit  of 
the  lease,  and  the  assignment  was  not  neces- 
sary to  enable  him  to  maintain  the  action. 

If  he  had  shown,  or  offered  to  show  that  he 
had  become  the  owner  of  the  land,  the  court 
would  probably  have  permit!^  him  to  do  so. 
But  as  he  only  offered  the  lease  and  the  assign- 
ment, the  court  could  not  admit  them  on  the 
ground  of  a  purchase  of  which  there  was  no 
evidence. 

2.  Then  it  is  argued  that  although  Burden 
&  Co.  miffht  have  been,  as  the  lease  shows, 
citizens  of  Pennsylvania  when  the  lease  was 
made,  this  may  not  have  been  so  when  suit  was 
brought;  and  that,  as  the  plaintiff  was  a  citi- 
zen of  Kentucky,  and  the  defendants,  of  Penn- 
sylvania, this  inakes  a  prima  facie  case  of  jur- 
isdiction in  the  court,  which  can  only  be  de- 
feated by  evidence  that  the  assignors  were  citi- 
zens of  the  same  State  with  defendants  when 
the  suit  was  brought. 

This  court  has  decided  the  proposition  other- 
wise. In  Turner  v.  Bank  of  North  America,  4 
Dall.  8,  the  plaintiff  recovered  judgment  in  the 
circuit  court  as.  assignee  of  Biddle  &  Co.  The 
only  error  assigned  was,  that  it  did  not  appear 
in  the  record  that  Biddle  &  Co.  were  citizens  of 
a  State  other  than  North  Carolina,  in  which 
district  the  defendant  resided,  and  where  he 
was  sued;  and  for  this  cause,  the  judgment  was 
reversed.  The  soundness  of  this  decision  is  rec- 
ognized in  the  cases  of  Mollan  v.  Torrance,  9 
Wheat.  537,  and  Bank  of  United  States  v.  Moss, 
6  How.  31,  and  we  take  the  doctrine  to  be  set- 
tled, that  when  a  party  claims  in  the  Federal 
Courts  through  an  assignment  of  a  chose  in  ac- 
tion, he  must  show  affirmatively  that  the  action 
might  have  been  sustained  by  the  assignor  if 
no  assignment  had  been  made. 

The  case  of  De  Sobry  v.  Nicholson,  3  Wall. 
421,  18  L.  ed.  263,  relied  on  by  plaintiff's  coun- 
sel, is  not  in  point.  There  plaintiff  had  be- 
come possessed  of  all  his  partner's  interest  in 
the  contract  sued  on  without  assignment,  and 
none  was  relied  on.  The  partner  not  being 
"a  necessary  party,  his  citizenship  in  the[*397 
same  State  with  defendant  did  not  defeat  the 
jurisdiction. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 
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Supreme  Court  of  the  United  States. 


Dec.  Tebm^ 


BENJAMIN  F.   MURPHY  and  Benjamin   F. 
Allen,  Plffs.  in  Err., 

V. 

DAVID  KILLINGER. 

(See  S.  C.  "Allen  v.  Killinger,"  8  Wall.  480- 

488.) 

Declarations  of  person  to  whom  one  is  sent  for 
information,  when  evidence — not  to  prove 
party's  declarations  in  his  own  behalf. 

Under  the  rule  that  where  one  person  Is  sent  to 
another  for  information,  the  declarations  of  the 
latter  are  admissible,  it  must  appear  that  the  per- 
son sent  was  sent  upon  the  business  in  re^rd  to 
which  the  admission  was  made. 

Declarations  of  the  third  person,  which  detail  a 
party's  statement  of  a  contract  are  not  admissible, 
under  that  rule,  in  behalf  of  such  party. 

Such  declarations,  made  by  a  party  in  his  own 
favor  in  the  absence  of  the  other  party,  are  mere 
hearsay,  and  are  inadmissible  in  evidence. 

l^lalntifF  cannot,  in  that  way  be  permitted  to 
prove  what  he  said  to  a  third  party  about  the  mat- 
ter in  controversy. 

[No.  44.] 
Submitted  Nov.  8,  1869.  Decided  Dec.  13,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

In  this  case,  an  action  was  brought  in  the 
court  below  by  the  defendant  in  error,  to  re- 
cover the  value  of  certain  hogs  upon  an  alleged 
breach  of  contract.  Judgment  having  been  given 
for  the  plaintiffs,  the  defendants  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  John  N.  Jewett,  for  plaintiff  in  error: 

No  authority  is  required  in  support  of  the 
rule  that  the  declarations  or  statements  of 
third  parties  cannot  be  received  in  evidence, 
either  for  or  against  the  parties  in  court.  Of 
this  character  most  certainly  would  be  a  con- 
versation between  the  witness  and  Killinger, 
called  for  by  the  interrogatories.  What  the 
witness  may  have  said  to  Killinger  during  the 
interview,  might  be  very  different  from  what  he 
would  say  under  the  sanction  of  an  oath. 

I  recognize  the  rule  laid  do^^ni  by  Greenleaf 
in  his  Treatise  on  the  Law  of  Evidence,  Vol. 
I.  sec.  182 — that  "The  admissions  of  a  third 
person  are  also  receivable  in  evidence  against 
the  party  who  has  expressedly  referred  another 
to  him  for  information  in  regard  to  an  uncer- 
tain or  disputed  matter." 

Being  an  exception  to  the  general  rule,  the 
party  seeking  to  avail  himself  of  it  must  bring 
nimself  strictly  within  its  provisions  and,  there- 
fore, before  the  conversations  before  referred 
to  could  be  admissible,  it  should  have  been 
shown  that  the  parties,  against  whom  the  ad- 
mission was  offered,  had  expressly  referred  the 
partv  offering  the  evidence,  to  Miles  Murphy 
for  information.  It  was  not  preceded  by  any 
proof  that  the  defendants  had  expressly  referred 
Killinger  to  Miles  Murphy  for  information 
upon  any  subject;  but  instead  of  such  proof, 
the  plaintiff's  counsel  stated  as  follows:  *'I 
shall  expect  to  prove  by  another  witness,  that 
Killinger  was  sent  by  B.  F.  Murphy  to  Miles 
Murphy,  with  reference  to  these  hogs." 

The  objection  to  the  statement  of  the  counsel 
here  made  is  twofold. 

1.  It  does  not  contain  any  statement  of  an 

Note. — Declarations   of   third   persons,    referred 
to.  evidence  aiyainst  party.— see  note    to  Clerk   v. 
Uns^oll.  3  Dflli.  41.'> :  and  note  to  Leeds  v.  Marine 
Ins.  Co.  2  Wheat.  380. 
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I  expectation  to  prove  that  Killinger  was  sent  to 
the  witness  for  information. 

2.  It  does  not  connect  the  defendant,  Allen, 
in  any  way  with  the  sending  of  Killinger  to 
witness. 

There  is  one  other  point  of  objection  to  this 
testimony,  which  may  be  somewhat  technical 
in  its  cliaracter. 

''Question.  State  whether  or  not  you  said 
to  him  at  that  time,  your  house  didn't  recog- 
nize him  in  the  transaction." 

This  question  was  objected  to  as  leadinf^ 
and  also,  for  the  reasons  above  stated,  appli* 
cable  to  the  preceding  one. 

Messrs.  S.  B.  Gookins  and  J.  H.  Roberts,  for 
defendant  in  error: 

The  counsel  has  mistaken  his  point.  The 
principle  of  his  rule  is  this:  when  one  refer:»  to> 
another  for  information,  he  accredits  that  other 
to  speak  for  him  and,  in  effect,  makes  the  in- 
formation given  his  own.  He  speaks  himself 
through  the  mouth  of  the  person  referre<l  to. 
But  this  is  an  act.  It  is  part  of  the  res  gestae. 
Killinger  was  sent  for  money.  What  was  said 
in  doing  the  errand,  was  part  of  the  act  it.self. 
It  characterizes  the  act,  and  this  is  very  im- 
portant. Killinger  all  the  time  insisted  that 
Murphy  &  Allen,  and  not  Murphy  &  Co.  were 
liable  to  him ;  and  he  for  a  long  time  refused  ta 
go  to  Miles  Murphy,  but  consenting,  if  not  will- 
ing, to  try  all  exi>edients,  however  unpromis- 
ing, to  get  his  money,  ho  finally  went.  Xhi» 
act  might  have  turned  against  him,  as  Murphy 
&  Allen  were  endeavoring  to  do,  by  showing 
that  he  had  recognized  Murphy  &  Co.  as  bia^ 
debtors  instead  of  themselves,  if  he  was  not  al- 
lowed to  show  what  really  did  take  place;  and 
the  langriiage  used  was  much  the  most  import- 
ant part  of  the  whole  transaction,  for  the  pur- 
pose of  showing  its  true  character. 

The  form  of  a  question  put  to  a  witness  isi  so 
much  a  matter  of  discretion  with  the  court  try- 
ing the  cause,  that  we  do  not  remember  to  have 
seen  a  judgment  reversed  in  this  court  simply^ 
for  the  cause  here  assigned.  But  it  should  be 
remembered  that  it  is  the  answer  and  not  the 
question  that  does  the  mi.schief,  if  any  is  done» 
A  leading  question  is  one  that  may  be  an- 
swered with  "yes"  or  *'no."  No  such  answer 
given. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Tlie  errors  relied  on  in  this  case  are  all  pre^ 
sented  by  the  bill  of  exceptions  taken  on  the 
trial. 

Some  objections  are  made  to  the  charge  of 
the  court;  but  we  are  of  opinion  that  the  ex- 
ceptions taken  to  it  are  not  tenable,  and  as  the 
judgment  must  be  reversed  on  another  ground,, 
it  is  unnecessary  to  examine  the  objection;^  to 
the  charge. 

We  are  of  the  opinion  that  the  court  erred  ia 
admitting,  against  the  objection  of  the  de- 
fendants, the  conversation  •between  Miles  ["^486- 
Murphy  and  the  plaintiff,  in  which  the  plaintiff 
gives  his  version  of  his  contract  with  defend- 
ant, Allen. 

To  understand  this  it  is  necessary  to  call  at- 
tention to  the  pleadings  and  the  relation  of  the> 
parties  to  this  conversation. 

Plaintiff  sues  Benjamin  F.  Murphy  and  Hen- 
jamin  F.  Allen,  as  imrtners  in  trade,  all^^in^ 
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that  he  delivered  to  them  at  Des  Moines,  Iowa, 
■even  hundred  hogs  which  they  agreed  to 
slaughter  and  pack  at  that  place  and  forward 
to  Chicago  and  sell  per  account  of  plaintiff,  and 
pay  to  him  the  proceeds  of  said  sale.  To  this 
the  defendants  plead  separately.  In  his  second 
plea,  Allen  says  he  did  not  make  said  promises 
m  partnership  with  said  B.  F.  Murphy,  but 
that  if  any  such  were  made,  they  were  made  by 
Benjamin  F.  Murphv  and  others  composing  the 
firm  of  Miles  Murphy  &  Co.,  of  which  he  was 
not  a  member. 

B.  F.  Murphy  files  a  similar  plea,  saying  that 
if  the  promises  were  made  by  him  at  all,  they 
were  made  as  a  member  of  the  firm  of  Miles 
Murphy  &  Co.,  of  which  Allen  was  not  a  part- 
ner. 

The  undisputed  facts  bearing  on  the  evidence 
in  question  seem  to  be  these:  That  B.  F.  Mur- 
phy was  a  member  of  the  firm  of  Murphy  & 
Allen,  engaged  in  the  business  of  pork  packing 
at  Des  Moines,  Iowa,  and  he  was  also  a  mem- 
ber of  the  firm  of  Miles  Murphy  &  Co.,  of  Chi- 
cago, engaged  in  buying  and  selling  the  hog 
product  on  commission.  The  hogs  of  plaintiff 
were  killed  and  packed  by  the  firm  at  Des 
Moines  and  forwarded  to  the  firm  at  Chicago, 
by  whom  they  were  sold,  and  the  money  was 
not  paid,  either  to  plaintiffs  or  to  the  Des 
Moines  house. 

Plaintiff  insists  that  Allen  was  a  member  of 
the  Chicago  firm,  and  responsible  for  their 
acts;  or,  if  he  was  not,  that  the  firm  of  Mur- 
phy &  Allen  at  Des  Moines  undertook,  not  only 
to  slaughter  and  pack  his  hogs,  but  to  sell  them 
at  Chicago  and  account  to  him  for  the  pro- 
ceeds, both  of  which  Allen  denies,  and  so  aoes 
B.  F.  Murphy. 

Plaintiff,  Killinger,  defendant,  Allen,  and 
Miles  Murphy,  were  all  witnesses  on  the  trial. 
Ilie  plaintiff  had  an  opportunity  to  give  his 
version  of  the  contract  made  by  Allen  with  him 
on  behalf  of  Murphy  &  Allen,  and  he  did  so 
under  oath,  and  subject  to  cross-examination. 
Miles  Murphy  was  the  plaintiff's  witness,  and 
under  oath  testified  to  what  he  knew.  But  in 
the  examination  of  Miles  Murphy  by  the  plaint- 
iff's counsel  he  was  asked  to  detail  a  conversa- 
tion which  took  place  between  himself  and  the 
plaintiff  in  Indiana,  when  neither  of  the  de- 
fendants were  present. 

The  witness  stated,  in  answer  to  this,  among 
other  things,  that  he  (the  witness)  knew  that 
the  plaintiff  had  some  pork  in  Chicago,  it 
had  been  shipped  from  Des  Moines,  and  that 
the  plaintiff  went  on  to  tell  him  that  he  had 
placed  it  in  Mr.  Allen's  hands,  and  that  it  was 
sent  to  Chicago,  and  that  he  (the  plaintiff)  was 
out  $8,000  or  $10,000. 

When  it  is  remembered  that  the  only  im- 
portant issue  before  the  jury  was,  whether  Al- 
len's contract  with  the  plaintiff  was  merely  to 
slaughter  and  pack  for  the  plaintiff  the  seven 
hundred  hogs,  or  whether  he  had  undertaken 
to  forward  and  sell  at  Chicago  the  product  of 
the  hogs  after  they  had  become  converted  into 
pork,  the  importance  of  this  statement  by  the 
plaintiff  is  obvious.  Slaughtering  and  packing 
hogs  at  Des  Moines  is  one  business,  and  buying 
and  selling  pork  at  Chicago,  whether  on  com- 
mission or  otherwise,  is  a  very  different  busi- 
ness; and  the  plaintiff  is  here  permitted  to 
•prove  what  he  had  told  Mr.  Murphy  about  that 
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matter  after  the  controversy  had  arisen,  and 
when  neither  of  the  defendants  were  present 
to  deny  it,  or  to  explain  the  matter. 

This  testimony  was  objected  to  when  the 
question  was  asked  and  counsel  for  plaintiff  ap- 
parently conceding  that  it  was  improper  as 
matters  stood,  said :  "I  shall,  expect  to  prove  by 
another  witness  that  Killinger  was  sent  by  B. 
F.  Murphy  to  Miles  ^lurphy  with  reference  to 
those  hogs,  and  therefore  I  suppose  the  conver- 
sation is  competent."  The  court  then  over- 
ruled plaintiff's  objection.  Plaintiff's  counsel 
again  asked  witness  to  state  not  what  Miles 
Murphy  had  said  in  the  conversation,  but  sub- 
stantially what  was  said  between  witness  and 
plaintiff.  And  this  was  objected  to  and  the 
objection  overruled. 

It  does  not  seem  to  us  that  the  pledge  made 
here  by  the  plaintiff's  counsel  (who,  when  the 
testimony  was  objected  to,  apparently  con- 
ceded that  the  question  was  improper  as  mat- 
ters stood),  was  what  was  required,  to  admit 
such  testimony,  if  we  suppose  the  pledge  to 
have  been  fully  redeemed.  The  rtile  invoked  by 
the  counsel  is,  that  where  one  person  is  sent  by 
another  to  a  third  party  for  information  in 
reference  to  an  uncertain  or  disputed  matter, 
the  person  sending  is  •bound  by  the  dec-  ['487 
larations  of  the  party  io  whom  he  was  referred, 
as  if  they  were  made  by  himself. 

But,  there  is  here  no  statement  that  the  coun- 
sel expected  to  show  that  Killinger  had  been 
sent  to  Miles  Murphy  for  information  as  to  the 
extent  of  Killinger's  contract  with  Allen,  or 
even  with  Allen  and  B.  F.  Murphy,  or  with  any 
reference  to  that  contract.  Such  a  supposition 
is  absurd,  as  the  plaintiff  must  have  luiown  all 
about  that,  while  Miles  ^lurphy  could  know 
very  little.  And  so  the  declarations  brought 
out  by  the  conversation  that  are  important  are 
not  the  declarations  of.  Miles  Murphy  in  an- 
swer to  a  request  for  information,  but  they 
are  the  declarations  of  the  plaintiff  made  to 
Murphy. 

When  the  counsel  came  to  fulfill  this  prom- 
ise, it  is  equally  clear  that  B.  F.  Murphy  did 
not  send  tne  plaintiff  to  Miles  Murphy  for 
information,  but  for  money.  Killinger  was 
urging  B.  F.  Murphy  in  Chicago,  to  pay 
him.  The  firm  of  Miles  Murphy  &.  Co.  had 
failed,  and  to  get  rid  of  Kil]inger*s  personal 
importunities,  B.  F.  Murphy  urged  him  to  go 
and  see  Miles  Murphy,  who  was  then  in 
Indiana,  and  see  if  he  would  not  pay  him 
something.  This  is  very  clear  from  Killin- 
ger's own  statement,  being  the  one  relied  on 
by  counsel  to  redeem  the  pletlge  to  the  court. 

It  seems  to  us  that  Killinger's  statement  to 
Miles  Murphy  was  mere  hearsay,  made  by  the 
plaintiff  in  his  own  favor  after  the  controversy 
had  arisen,  in  the  absence  of  the  defendants, 
and  its  introduction  cannot  be  justified  under 
the  settled  rules  of  evidence. 

But  if  there  ever  could  have  been  a  justifica- 
tion for  such  testimony,  there  can  surely  be 
none  now.  For  the  plaintiff  is  permitted  now 
to  tell  his  own  story  to  the  jury  directly,  but 
under  the  sanction  of  an  oath,  and  subject  to 
the  test  of  cross-examination.  Shall  he  also  be 
permitted  to  prove  what  he  said  to  a  third 
party  about  the  same  matter  when  he  was  un- 
der no  oath,  and  in  no  danger  of  cross-ques- 
tion or  contradiction  t 
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For  this  error  the  judgment  must  be  re- 
Tersed  and  a  new  trial  awarded. 

488*]     *Mr.  Justice  NelsoUi  dissenting. 

There  were  two  grounds  of  defense  in  this 
case,  against  the  suit  of  Killinger  to  recover 
the  proceeds  of  his  pork,  sold  for  him,  as 
charged,  at  Chicago,  by  the  defendants.  One, 
that  the  defendants  were  not  partners;  the 
other,  that  the  pork  was  sold  by  the  house  of 
Miles  Murphy  &  Co.,  and  not  by  F.  Murphy  & 
Allen.  There  was  a  balance  of  some  $8,000  or 
$10,000  claimed  against  the  firm  of  F.  Murphy 
&  Allen  in  the  suit. 

The  house  of  Miles  Murphy  &  Co.  had  failed ; 
of  course  it  was  important  to  fix  the  indebted- 
ness upon  this  house. 

On  the  trial,  Miles  Murphy,  of  the  firm  of 
Murphy  &  Co.,  was  called  as  a  witness  for  the 
plaintiff,  and  asked  if  the  plaintiff  had  called 
on  him  at  his  residence  in  Indiana,  in  reference 
to  the  proceeds  of  this  pork,  and  if  so,  what 
conversation  occurred  between  them. 

This  was  objected  to  on  the  ground  that  nei- 
ther the  defendants  was  present.  Thereupon, 
the  counsel  stated  he  expected  to  prove  by  an- 
other witness  that  the  plaintiff  was  sent  to  M. 
Murphy  in  reference  to  the  proceeds  of  the 
pork  by  F.  Murphy,  one  of  the  defendants. 
The  witness  testified  that  the  plaintiff  called 
upon  him  and  said  that  F.  Murpny  had  refused 
to  pay  him  for  his  pork  or  to  give  him  any  sat^ 
isfaction,  and  had  sent  him  down  to  witness, 
to  see  if  he  could  get  any  money  from  him.  He 
told  the  plaintiff  that  he  had  come  to  a  bad 
place ;  that  his  house  had  tailed,  and  he  knew 
nothing  about  his  matters.  He  knew  the  plaint- 
iff had  pork  at  Chicago  shipped  from  Des 
Moines.  The  plaintiff  answered  he  had  placed 
the  pork  in  Allen's  hands,  and  it  was  sent  to 
Chicago,  and  he  was  out  some  $8,000  or  $10,- 
The  witness  told  the  plaintiff  the  pork  came 
€00. 

from  Des  Moines  the  same  as  other  meats,  and 
that  F.  Murphy  (one  of  the  defendants)  had 
charge  of  it. 

-  Killinger,  the  plaintiff,  was  a  witness  in  the 
case,  and  testified  that  he  applied  to  F.  Mur- 
phy, at  Chicago,  for  the  balance  of  the  pork 
proceeds,  and  after  declining  to  make  any  set- 
tlement, he  finally  sent  him  to  Miles  Murphy, 
to  see  him  about  the  business,  and  get,  if  he 
could,  the  money  from  him.  The  pfiiintiff  at 
first  declined,  saying  he  had  no  contract  with 
him  or  his  house,  and  did  not  look  to  them  for 
his  money.  He  was,  however,  finally  persuad- 
ed to  go;  and  on  finding  Miles  Murphy,  stated 
his  business,  and  was  answered  that  he  had  no 
money,  and  did  not  owe  him.  He,  Miles,  then 
stated  the  contract  his  house  had  with  F.  Mur- 
phy &  Allen  about  the  pork ;  that  all  their  firm 
had  to  do  with  it  was  to  receive  it  at  their 
warehouse,  and  to  charge  2^1^  per  cent,  for  their 
service,  1%  forF.  Murphy  a  Allen,  and  one 
for  themselves. 

The  question  is  whether  the  statement  of  the 
plaintiff,  in  his  conversation  with  Miles  Murphy, 
that  he  had  placed  the  pork  in  the  hands  of  Al- 
len, that  it  was  sent  to  Chicago,  and  that  he  was 
out  of  pocket  some  $8,000  or  $10,000,  under  the 
circumstances  mentioned,  was  admissible. 

It  occurred  in  a  conversation  with  a  person 
to  whom  F.  Murphy,  one  of  the  defendants, 
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had  sent  the  plaintiff  to  endeavor  to  obtain 
from  him  the  proceeds  of  the  pork.  Now,  this 
conversation  was  competent  evidence  as  against 
F.  Murphy  as  it  respects  the  business  upon 
which  the  plaintiff  had  been  sent;  he,  F.  Mu^ 
phy,  had  accredited  Miles  Murphy  to  speak  for 
him  in  respect  to  the  transaction,  and  so  far  as 
it  might  tend  to  prove  the  partnership  of  P. 
Murphy  with  Allen  competent  and  pertinent. 
We  sfree  it  was  no  evidence  against  Allen,  nor 
does  it  appear  that  the  court  gave  it  any  effect 
as  to  him.  It  is  not  required  that,  in  proving 
a  partnership,  the  evidence  must  be  competent 
as  it  respects  each  member  of  the  firm.  The 
proof  can  be  given  as  bearing  separately  against 
each  of  the  parties.  Miles  Murphy,  in  response 
to  the  mission  of  the  plaintiff,  stated  that  F. 
Murphy  was  a  "partner  of  Allen,  and  that  the 
firm  had  received  and  sold  the  pork.  As  this 
response  was  competent  testimony  against  F. 
Murphy,  it  was  properly  admitted,  .flie  whole 
conversation  that  occurred,  or  which  related  to 
the  business  about  which  the  plaintiff  was  sent, 
was  properly  allowed.  It  was  no  evidence  as 
against  Allen,  as  we  have  already  said,  but  was 
as  it  respected  the  other  defendant.  On  this 
ground  we  cannot  agree  to  the  opinion  of  the 
court. 
Mr.  Justice  Davis  concurs  in  this  opinion. 

•JOSEPH  W.  PARISH,  George  C.  HaJlley  [•489 
and  William  L.  Hine,  Appts., 

V. 

UNITED  STATES. 

(See  S.  C.  8  Wall.  489-491.) 

Party,  after  signing  contract,  is  concluded  fay 
it—offer  to  deliver,  necessary,  to  recover 
damages  for  refusal  to  receive. 

If  a  party  to  a  contract  had  any  objections  to 
the  provisions  of  a  contract  he  signed,  he  should 
have  refused  to  make  it.  Having  made  it  and  exe- 
cuted Itt  his  mouth  is  closed  against  anv  denial 
that  It  superseded  all  previous  arrangements. 

To  recover  damages  for  a  refusal  to  receive  prop- 
erty, one  must  show  that  he  had  the  proper^  on 
band  and  an  offer  to  deliver. 

[No.  80.] 
Submitted  Nov.  23,  1869.  Decided  Dec  13, 1869. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants,  to  recover  for 
an  alleged  breach  of  contract.  The  court  hav- 
ing dismissed  the  bill,  the  plaintiff  took  an 
appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.  A.  L.  Memman,  for  appellant: 

This  act  of  approval  havinsr  been  made,  there 
was  no  power  on  the  part  of  the  Secretary  of 
War  to  change  or  alter  it. 

The  contract  having  been  made,  it  was  not 
within  the  power  of  either  party  to  annul  the 
same,  without  the  consent  of  the  other.  There- 
fore, when  the  Secretarv  of  War  annulled  the 
first  contract  without  the  consent  of  plaintiff, 
a  cause  of  action  accrued  for  such  breach. 

The  execution  of  one  and  a  different  contra«t, 
is  no  waiver  of  the  breach  of  another  and  prior 
contract,  imless  it  is  so  agreed  at  the  time.  la 
this  case  the  plaintiffs,  upon  executing  the 
second  contract,  expressly  protested  against  the 
wrong  attempted  upon  them  by  the  annulling 

Note. — Parol  evidence  not  admissible  to  vary 
written  contracts — see  note,  17  L.R.A.  270.     ,^    ^  , 
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of  the  first  contract,  and  at  the  time  stated 
that  they  sliould  seek  redress  for  the  same. 
Under  such  a  state  of  facts  there  could  be  no 
waiver,  either  express  or  implied,  of  their 
rights  under  the  first  contract. 

Mr.  E.  R.  Hoar,  Atty-Gen.  and  T.  L.  Dick- 
ey, Asst.  Atty-Gen.,  for  appellee: 

The  source  of  authority  to  bind  the  United 
States  in  such  a  contract,  is  the  head  of  the 
War  Department. 

See  U.  S.  V.  Adams  (ante,  249). 

Now,  the  only  contract  executed  by  the  au- 
thority of  the  Secretary  of  War,  with  these  ap- 
pellants, did  not  include  New  Orleans  as  one  of 
the  places  to  be  supplied  with  ice.  This  also 
was  the  only  contract  executed  and  delivered 
by  any  representative  of  the  United  States  to 
the  appellants. 

The  case  finds  that  the  Secretary  of  War  di- 
rected this  second  contract  to  be  executed  in 
lieu  of  the  first,  which  was  done. 

The  court  below  did  not  find  that  the  appel- 
lants have  suiTered  auy  loss  from  the  injury  al- 
leged, so  that  there  has  been  proved  no  damage 
which  would  authorize  a  judgment  to  be  or- 
dered by  this  court  in  favor  of  the  claimants. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  appeal  from  the 
Court  of  Claims,  the  facts  as  found  by  the  court 
may  be  briefly  stated  as  follows: 

On  the  4th  of  December,  1863,  D.  L.  Magru- 
der,  the  Surgeon  and  Medical*  Purveyor  of  the 
Military  Department  of  the  West,  acting  under 
instruction  of  the  Surgeon-General  of  the  Unit- 
ed States,  gave  notice  that  proposals  would  be 
received  at  his  office  in  Louisville,  Kentucky, 
nntil  the  20th  of  that  month,  for  furnishing 
ice  to  all  the  general  hospitals  of  the  United 
States  at  the  west,  including  the  Division  of 
the  Mississippi  and  the  Department  of  the  Gulf, 
in  such  quantities  as  might  be  required  for  the 
use  of  the  sick  and  wounded,  during  the  year 
1864.     Under  this  notice.   Parish  £  Co.,  the 
claimants,  submitted  proposals  which  were  ac- 
cepted, and  on  the  13th  of  the  same  month  a 
contract   was   prepared   and   signed   by   them 
and  Magruder,  by  which  they  were  to  furnish 
ice  for  twenty  different  places,  one  of  which 
was  New  Orleans.    It  was  understood  between 
the  parties  that  this  contract  was  not  to  be 
binding  until  it  should  receive  the  approval  of 
the    Surgeon   General,   to   whom    it   was   for- 
warded.    It  received  such  approval,  and  was 
then  dispatched  by  mail  to  Masruder;  but  be- 
fore reaching  him,  the  approval!  was  reconsid- 
ered, and  the  contract,  by  order  of  the  Secre- 
tary of  War,  was  recalled,  and  the  draft  of  an- 
other contract  prepared  in  its  place.     After 
this  draft  had  reached  Magruder,  he  was  di- 
rected by  the  Secretary  to  erase  from  it  the 
name   of  New  Orleans,  as  one  of   the   places 
which  was  to  be  supplied  with  ice,  and  have 
it  executed  in  lieu  of  the  contract  originally 
proposed;  and  this  was  done.     The  claimants 
490*]   then  executed  *the  instrument,  but  in 
doing  so  they  protested  against  the  alteration; 
stating,  however,  that  they  would  lay  all  tne 
facts   before  the   officials   at  Washington  and 
seek    from  them   redress.     But,  notwithstand- 
ing this  protest,  they  treated  the  contract  thus 
made  as  the  only  one  binding  upon  them,  and 
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carried  out  their  obligations  under  it.  They  did 
not  deliver,  nor  offer  to  deliver,  any  ice  at 
New  Orleans. 

Upon  the  facts  found  by  the  Court  of  Claims, 
it  is  difficult  to  perceive  upon  what  ground 
the  contractors  can  urge  any  claim  for  dam- 
ages against  the  government.  The  contract 
with  New  Orleans  erased,  superseded  all  other 
proposed  contracts.  No  other  had  any  validity. 
The  action  of  Magruder,  until  the  approval  of 
the  Secretary  of  War,  was  merely  initiatory  to 
a  contract.  He  could  not  bind  the  United 
States  in  any  way. 

If  the  claimants  had  any  objections  to  the 
provisions  of  the  contract  they  signed,  they 
should  have  refused  to  make  it.  Having  made 
it,  and  executed  it,  their  mouths  are  closed 
against  any  denial  that  it  superseded  all  pre- 
vious arrangements. 

The  case  of  Gilbert  v.  U.  S.,  decided  at  the 
December  Term,  1867,  but  not  as  yet  reported, 
is  one  much  stronger  than  this  [ante,  303] » 
There  it  was  insist^  that  the  Act  of  Congress, 
under  which  the  secretary  acted  in  making  a. 
contract  with  Gilbert  &  Secor,  was  itself  an  ac- 
ceptance of  certain  proposals  presented  by 
them,  and  that,  taken  in  connection  with  the 
proposals,  it  constituted  a  contract  binding  on 
the  government.  The  secretary  made  with  the 
parties  a  contract  requiring,  in  one  particular, 
different  kind  of  materials  from  those  origi- 
nally proposed;  but  this  court  held  that. the 
parties  were  bound  by  the  contract  signed,  and 
could  not  claim  any  compensation  for  the  dif- 
ference in  value  between  the  materials  used 
and  those  proposed. 

*6ut,  independent  of  any  consideration  [*49X 
respecting  the  character  of  the  contract,  it  no- 
where appears  that  the  claimants  suffered  any;^ 
damages  from  the  supposed  injury  alleged. 
They  did  not  offer  to  deliver  any  ice  at  New 
Orleans,  and  it  is  not  shown  that  they  secured 
any  for  such  delivery,  or,  if  they  secured  any, 
that  they  were  unable  to  part  with  it  at  prices 
as  remunerative  as  those  they  might  have  ob- 
tained at  New  Orleans. 

The  appeal  is  frivolous,  and  the  decree  of  th» 
court  below  is  affirmed. 


WILLIAM  ALDRICH,  Martin  B.  Medbury, 
H.  H.  Smith,  John  W.  Medbury,  and  James 
F.  Aldrich,  Plffs.  in  Err., 

V. 

THE  iETNA  INSURANCE  COMPANY. 

(See  S.  C.  8  Wall.  491-497.) 

Objection  to  writ  of  error — ^jurisdiction — allow- 
ance of  writ — appearance  waives  error — re- 
cording mortgage. 

It  is  no  objection  to  a  writ  of  error  under  tbf 
25th  section  of  the  Judiciary  Act,  that  the  Judg- 
ment was  rendered  00  a  voluntary  submission  with- 
out suit,  under  the  Code  of  Procedure  of  a  State. 

Where  the  question  was,  whether  the  mortgage 
of  a  vessel  duly  recorded  under  an  Act  of  Congress^ 
gave  a  better  lien  upon  it  than  the  subsequent  at- 
tachment issued  out  of  a  court  of  a  State,  the 
case  is  within  this  section. 

Note. — Appearance  cures  defects  in  service  of 
process,  and  Its  non-service,  except  want  of  Jnrl»> 
diction  of  subject-matter — see  note,  2  L.  ed.  U.  8. 
510. 

Practice  and  procedure  governing  appearance  by 
anpellee  or  defeodant  in  error  In  Federal  Supreme 
Court — see  note,  66  L.B.A.  853. 
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The  objection,  that  the  writ  of  error  was  al- 
lowed by  the  Chief  Judge  of  the  Court  of  Appeals 
of  the  State  of  New  York,  which  writ  was  ad- 
dressed to  the  Superior  Court  of  Buffalo,  where 
the  record  was.  Is  untenable,  as  the  Judgment  was. 
In  fact,  rendered  In  the  Court  of  Appeals. 

The  appearance  by  the  defendant  m  error  waived 
th«  Irregularity,  that  the  citation  was  not  signed 
by  the  Judge  who  allowed  the  writ  of  error. 

The  recording  of  the  mortgage  In  the  collector's 
office  under  the  Act  of  Congress,  protects  the  In* 
terest  of  the  mortgagee  against  subsequent  pur- 
chasers or  mortgagees  by  Its  own  force,  Irrespective 
of  any  state  law  on  the  subject. 

[No.  31.] 

Submitted  Oct.  19,  1869.  Uecided  Dec.  13,  1869. 

IN  ERROR  to  the  Superior  Court  of  Buffalo 
for  the  District  of  New  York. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 
Mr.  Robert  Rae,  for  appellants: 
The  power  of  Congress  comprehends  naviga* 
tion  within  the  limits  of  every  State  in  the 
Union,  so  far  as  that  navigation  may  be  in  any 
manner  connected  with  commerce  with  foreign 
nations  or  among  the  several  States. 

The  full  power  to  regulate  a  particular  sub- 
ject implies  the  whole  power  and  leaves  no  re- 
siduum. A  grant  of  the  whole  is  incompatiblf 
with  the  existence  of  a  right  in  another  to  any 
l^rt  of  it. 

Gibbons  v.  Ogden,  9  Wheat.  1;  Steamship 
Co.  V.  Port  Wardens,  6  Wall.  32,  18  L.  ed.  760; 
Steamship  Co.  v.  Joliffe,  2  Wall.  459,  17  L. 
ed.  807 ;  Oilman  v.  PhiU.  3  Wall.  713,  18  L.  ed. 
96. 

The  Act  of  Congress  makes  a  bill  of  sale  or 
mortgage  valid,  upon  complying  with  its  re- 
cording laws.  It  IS  said  the  State  of  Illinois 
requires  something  more;  but  when  Congress 
has  the  power  to  regulate  a  given  thing,  that 
power  is  not  concurrent,  but  exclusive;  and  al- 
though the  State  may  legislate  upon  the  same 
object  for  different  purposes  within  its  power, 
yet  in  the  exercise  of  this  power  by  Congress, 
by  virtue  of  the  Constitution,  If  there  should 
arise  any  conflict,  the  federal  power  must  pre- 
vail and  furnishes  the  rule. 

The  law  of  Illinois  In  reference  to  chattel 
mortgages  as  construed  by  its  courts,  produces 
no  such  conflict  with  the  Act  of  Congress  as 
the  decision  of  the  Court  of  AppeaU  would 
infer. 

In  Fontaine  v.  Beers,  19  Ala.  722,  the  whole 
question  was  reviewed,  and  it  was  held  that 
the  Statute  of  that  State,  which  was  similar  to 
the  Statute  of  Illinois,  did  not  apply  to  a  ves- 
sel engaged  in  foreign  commerce.  The  same 
was  held  in  the  case  of  Steamboat  Co.  v.  Con- 
ner, 3  Rich,  335;  Robinson  v.  Rice,  3  Mich. 
235;  The  Martha  Washington,  25  Law  Rep.  22; 
Veazie  v.  Somerby,  5  Allen,  S^;  Sinnott  v. 
Davenport,  22  How.  227,  16  L.  ed-  243;  Potter 
V.  Irish,  10  Gray.  416. 

Messrs.  John  Ganson  and  Bartley  &  Stanton, 
for  appellee: 

This  court  has  not  jurisdiction  to  review  the 
judgment  in  question,  under  the  25th  section 
of  &e  Judiciary  Act  of  1789. 

1.  Because  it  is  not  a  judgment  in  a  suit, 
within  the  signiflcation  of  tluit  word  as  used 
in  the  Act  of  1789.  Lang  v.  Ropke,  1  Duer, 
701. 

There  is  nothing  appearing  on  the  face  of 
the  record*  which  shows  that  the  validity  or 
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construction  of  any  law  of  the  United  States 
necessarily  came  in  question  in  the  decision  of 
the  state  courts.  This  must  appear  to  giv« 
this  court  jurisdiction.  If  the  state  court 
might  have  decided  as  it  did  without  deciding 
any  question  relative  to  the  Act  of  Congress, 
then  this  court  has  not  jurisdiction  of  thi» 
case. 

Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  157;  Wal- 
ker V.  Villavaso,  6  Wall.  124,  18  L.  ed.  853; 
Rector  v.  Ashley,  6  Wall.  142,  18  L.  ed.  73S; 
R.  R.  Co.  V.  Rock,  4  Wall.  177,  18  L.  ed.  381. 

By  the  common  law  the  mortgage  was  void. 

It  was  void  under  the  Statute  of  Illinois.    If 

I  the   court   so   held,   although   erroneously,   it 

would  not  give  this  court  jurisdiction  to  re-ex- 

amine  the  decision. 

Rector  v.  Ashley  (supra) ;  Hoyt  v.  Sheldon, 
1  Black,  518,  17  L.  ed.  65;  Famey  v.  Towle,  1 
Black,  350,  17  L.  ed.  216. 

The  writ  of  error  was  allowed  by  the  Chief 
Judge  of  the  Court  of  Appeals;  whereas,  the 
writ  is  addressed  to  the  Superior  Court  of  Buf- 
falo, in  which  latter  court  the  final  judgment 
was  entered  and  the  record  filed. 

The  writ  is  tested  Nov.  16,  1867,  which  was 
not  in  term  time.  The  citation  was  signed 
May  4,  1867.  The  bond  was  approved  by  * 
district  judge  Feb.  28,  1867.  Citation  was  not 
served  until  Nov.  18,  1867.  It  is  believed  that 
the  term  of  December,  1866,  had  not  expired 
when  the  citation  was  signed.  It  had  not  ex- 
pired when  the  bond  was  approved.  Thirtj 
days  did  not  intervene  between  the  service  of 
citation  and  return  day.  For  these  various 
reasons,  the  writ  was  ineffectual. 

Palmer  v.  Downer  (ante,  99)  ;  Act  of  1789, 
sec.  25;  Carroll  v.  Dorsey,  20  How.  204,  15  L. 
ed.  803;  Ins  Co.  v.  Mordecai,  21  How.  195,  16 
L.  ed.  94;  Agricultural  Co.  v.  Pierce  Co.  6 
Wall.  246,  18  L.  ed.  739. 

The  validity  and  effect  of  the  conveyance  of 
personal  property,  is  to  be  determined  by  the 
law  of  the  place  where  it  is  made.  By  the  laws 
of  Illinois,  where  this  mortgage  was  executed, 
where  the  property  at  the  time  was  and  where 
the  mortgsigor  was  domiciled  and  where  the 
contract  was  to  be  performed,  this  mortgage 
never  had  any  validity  or  effect  against  the 
rights  of  third  persons. 

The  Act  of  Congress  has  no  bearing  upon  the 
question.  The  Act  does  not  declare,  nor  was 
such  its  object,  what  is  a  legal  bill  of  sale  or 
moi*tgage  of  the  vessel.  It  merely,  for  the  pro- 
tection of  bona  fide  purchasers,  etc.,  requires 
that  conveyances  of  vessels  shall  be  recorded  in 
the  manner  specified  in  the  Act,  leaving  oUier 
requisites  to  the  validity  of  the  conveyance  as 
between  parties  to  it  and  as  against  the  rights 
and  interests  of  third  persons,  to  be  determined 
by  the  laws  of  the  jurisdiction  where  made. 
It  is  simply  a  registry  or  recording  Act. 


Mr.  Justice  Nelson  delivered  the  opinion  ci 
the  court: 

This  is  a  writ  of  error  to  the  Superior  Coart 
of  Buffalo,  in  the  State  of  New  York. 

The  suit  by  the  Insurance  Company  against 
Aldrich  and  others,  was  commenced  by  mn 
agreed  statement  of  facts  in  the  court  beloiw, 
under  the  372d  section  of  the  Code  of  Prooed- 
ure  of  the  State. 
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The  case  is  this:  the  defendants  sold  and 
conveyed  the  schooner  Stella,  on  the  4th  Feb- 
ruary, 1856,  at  Chicago,  to  Benj.  F.  Jacobs, 
and  on  the  same  day  ^Ic  back  a  mortgage*  of 
the  vessel  to  secure  the  payment  of  $6,000  of 
the  purchase  money.  The  mortgage  is  in  due 
form  and  was  recorded  in  the  office  of  the  col- 
lector at  the  Port  of  Chicago,  where  the  vessel 
ii'as  permanently  enrolled,  and  where  one  of  her 
owners  resided.  The  purchase  money  was  pay- 
able in  sums  of  $500  and  of  $1,000,  extending 
through  the  years  1856,  1857,  and  to  Marcl^ 
1858.  Jacobs,  the  purchaser,  who  resided  in 
<^hicago,  immediately  took  possession  of  the 
'vessel,  which  was  in  port,  and  employed  her  on 
the  lakes  until  attached  in  Buffalo  by  the 
plaintiff,  on  the  11th  of  December,  1856,  for  a 
^cbt  against  him.  At  the  time  of  the  execu- 
'tion  of  the  mortgage,  there  was  a  statute  of  tiie 
£tate  of  Illinois,  which  enacted  that  "No  mort- 
gage on  personal  property  shall  be  valid  as 
^igainst  the  rights  and  interests  of  any  third 
person  or  persons,  unless  possession  of  such 
3>ersonal  property  shall  be  delivered  to  and  re- 
inain  with  the  mortgagees,  or  the  said  mort- 
age be  acknowledged  and  recorded,  as  here- 
inafter directed." 

This  mortgage  had  been  neither  acknowl- 
edged nor  recorded,  according  to  the  require- 
ments of  this  statute.  The  question  of  differ- 
•«nce  in  the  foregoing  facts  was  submitted  to 
the  Superior  Court  in  Buffalo,  as  follows: 

The  plaintiff  claimed  that  the  mortgage  of 
the  defendants  could  not  be  set  up  as  against 
the  attachment;  that  it  was  void  as  against  it; 
sind  that  he  was  entitled  to  a  judgment  declar- 
ing the  lien  of  the  attachment  paramount  to 
that  of  the  mortgage. 

The  defendants  c&imed  the  converse  of  these 
propositions.  There  is  a  stipulation  In  the 
-statement  of  facts,  that  in  case  the  decision 
•shall  be  in  favor  of  plaintiff,  a  judgment  be 
rendered  against  the  defendants  for  the  sum 
of  $4.75  and  interest ;  but  if  in  favor  of  the  de- 
fendants, then  a  judgment  against  plaintiff  for 

«08tS. 

The  court  at  a  General  Term  at  Buffalo,  ren- 
•dered  a  judgment  in  favor  of  the  plaintiff.  The 
«ause  was  removed  to  the  Court  of  Appeals, 
where  the  judgment  was  affirmed,  and  the  pro- 
ceedings remitted  to  the  Superior  Court  at  Buf- 
falo, in  which  the  judgment  of  affirmance  was 
entered  of  record.  The  case  is  now  before  us 
on  writ  of  error. 

An  objection  is  taken  to  the  writ  of  error 
under  the  25th  section  of  the  Judiciary  Act,  on 
the  ground  that  the  judgment  is  not  rendered 
in  a  suit  within  the  words  of  this  section,  but 
iras  rendered  on  a  voluntary  submission  with- 
out suit,  containing  a  statement  of  facts  agreeo 
on  by  the  parties,  under  the  372d  section  of 
the  Code  of  Procedure  in  New  York. 

The  372d  section  of  the  Code  provides: 

"Parties  to  a  question  of  difference,  which 
might  be  the  subj^  of  a  civil  action,  may 
without   action,   agree   upon   a   case   contain- 
ing the  facts  upon  which  the  controversy  dc 
pends,  and  present  a  submission  of  the  samr 
to  any  court  which  would  have  jurisdiction  if 
an  action  had  been  brought.    But  it  must  ap 
pear  by  affidavit  that  the .  controversy  is  real 
suid  the  proceeding  in  good  faith  to  determine 
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the  rights  of  the  parties.  The  court  sliall 
thereupon  hear  and  determine  the  case,  at  a 
General  Term,  and  render  jud^ent  thereon,  as 
if  an  action  ^ere  depending.^ 

The  374th  section  provides  "That  the  judg- 
ment may  be  enforced  in  the  same  manner  as  ii 
it  had  been  rendered  in  an  action,  and  shall  be 
sublet  to  an  appeal  in  like  manner." 

*We  are  of  opinion  that  this  objec-  [*495 
tion  is  untenable.  The  Code  simply  provides 
for  the  institution  of  the  suit  or  action  by  the 
voluntary  agreement  of  the  parties,  and  with- 
out any  compulsory  process  or  compulsory  pro- 
ceeding of  any  kind  against  the  defendant.  The 
court  are  to  hear  and  determine  the  case  at  a 
general  term,  and  render  judgment  thereon  as 
if  an  action  were  depending;  and  the  submis- 
sion can  be  made  only  to  a  court  which  would 
have  had  jurisdiction  of  the  case  if  a  suit  had 
been  brought.  Cases  from  the  State  of  Lou- 
isiana not  unfrequently  come  up  here  from 
the  state  courts,  where  the  proceedings  have 
been  instituted  substantially  as  in  the  present 
case. 

It  is  also  objected  that  it  does  not  appear  on 
the  face  of  the  record  the  validity  of  a  statute 
or  law  of  the  United  States,  or  of  the  statute  of 
a  btate  as  repugnant  to  such  law,  or  that  the 
construction  of  an^  statute  of  the  United 
States  was  drawn  in  question. 

This  we  think  a  clear  misapprehension  of  the 
material  question  involved  in  the  case.  That 
question  was,  whether  the  mortgage  of  the  ves- 
sel of  the  defendants,  duly  recorded  under  an 
Act  of  Congress  in  the  collector's  office,  gave 
a  better  lien  upon  it  than  the  subsequent  at* 
tachment  issued  out  of  the  Superior  Court  of 
Buffalo  in  favor  of  the  plaintiff.  The  construc- 
tion of  this  Act  of  Congress,  and  its  force  and 
effect^  as  it  respected  the  mortgage  security 
under  which  the  defendants  claimed  a  riffht  or 
title  paramount  to  that  of  the  attachment 
creditor,  was  necessarily  in  question,  and  must 
have  been  passed  upon  b^  the  court;  and  as  its 
decision  was  against  this  right,  the  very  case 
is  made  provided  for  in  this  section. 

A  further  objection  is  taken  that  the  writ  of 
error  was  allowed  by  the  Chief  Judge  of  the 
Court  of  Appeals  of  the  State  of  New  York, 
which  writ  is  addressed  to  the  Superior  Court 
of  Buffalo,  where  the  record  is,  and  who  was 
not  authorized  to  allow  it.  25th  sec.  Judiciary 
Act. 

The  answer  to  this  objection  is,  that  the  al- 
lowance of  the  writ  is  well  enough,  as  the 
judgment  was  in  fact  rendered  in  the  Court  of 
Appeals. 

*it  is  objected  also  that  the  citation  [*496 
was  not  signed  by  the  judge  who  allowed  the 
writ  of  error.    25th  sec.  Judiciary  Act. 

The  answer  is  that  the  appearance  by  the 
defendant  in  error  waived  the  irregularity. 

As  to  the  merits.  We  are  of  opinion  the 
question  involve  was  decided  in  the  case  of 
White's  Bank  v.  Smith  [ante,  2111.  That  was 
\  question  between  two  mortgages  on  the  ves- 
sel, duly  recorded  in  the  collector's  office — the 
:irst  on  the  12th  June,  1863,  in  the  collector's 
'>fflce  at  the  Port  of  Buffalo;  the  second  in  th^ 
collector's  office  at  the  Port  of  Sandusky,  on 
he  17th  June,  1865. 

The  law  existing  in  New  York  at  the  time 
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of  the  execution  of  the  first  mortgitge  was  as 
stringent  as  that  of  the  State  of  Illinois  in  the 
present  case  in  respect  to  the  filing  of  personal 
mortga^s  at  a  designated  office,  when  the 
possession  of  the  property  does  not  accompany 
the  mortgage.  White's  Bank,  the  first  mort- 
gagee, had  complied  with  the  law  in  New  York 
and  filed  his  mortgage,  but  had  omitted  to  re- 
file  it  at  the  end  of  the  year,  which  was  re- 
quired in  order  to  preserve  the  lien. 

Now,  the  argument  in  the  case  was,  that,  in- 
asmuch as  the  filing  of  the  first  mortgage  ac- 
cording to  the  state  law  was  essential  to  pro- 
tect the  lien  as  against  subsequent  purchasers 
or  mortgagees,  the  omission  to  refile  it  left  the 
vessel  free  and  subject  to  the  lien  of  the  second 
mortgage.  It  was  upon  this  idea  the  case  was 
disposed  of  at  the  circuit,  and  the  proceeds  of 
the  vessel,  after  discharging  some  prior  liens 
for  seamen's  wages  decreed  to  Smith,  the  sec- 
ond mortgagee.  And  this  was  a  proper  dis- 
position, upon  the  assumption  that  the  state 
statute  governed  the  lien;  for,  although  Smith 
had  not  filed  his  mortgage  according  to  the 
Statute  of  Ohio,  this  omission  did  not  affect  the 
question  between  him  and  White's  Bank,  but 
only  as  it  respected  subsequent  purchasers  or 
mortgagees. 

A  different  view  was  taken  of  the  case  when 
it  came  before  this  court.  It  was  held  that  the 
recording  of  the  first  mortgage  in  the  collector's 
497*]  office  under  the  Act  of  Congress  *pro- 
tected  the  interest  of  the  mortgagee  against 
subsequent  purchasers  or  mort^gees  by  its 
own  force,  irrespective  of  any  state  law  on  the 
subject,  and  hence  the  decree  below  was  re- 
versed, and  the  proceeds  directed  to  be  de- 
livered over  to  the  first  mortgagee.  The  court 
regarded  the  law  as  a  registration  Act,  which 
excluded  all  state  legislation  in  respect  to  the 
same  subject;  and  looking  at  the  nature  and 
character  of  the  species  of  property  Congress 
was  dealing  with  we  entertained  no  doubt  as 
to  its  power  to  pass  this  law.  It  was  said  in 
the  opinion  in  that  case,  ''Congress  having 
created,  as  it  were,  this  species  of  property, 
and  conferred  upon  it  its  chief  value  under  the 
power  given  in  the  Constitution  to  regulate 
commerce,  we  perceive  no  reason  for  entertain- 
ing any  serous  doubts  but  that  this  power 
may  be  extended  to  the  security  and  protection 
of  the  rights  and  title  of  all  persons  dealing 
therein.  The  judicial  mind  seems  to  have  gen- 
erally taken  this  direction." 

As  a  registry  Act  there  can  be  no  doubt  up- 
on the  recording  of  the  mortgage ;  the  fact  that 
it  is  not  accompanied  by  the  possession  of  the 
vessel  affords  no  ground  of  impeachment  of 
the  transaction,  as  the  record  is  regarded  as 
satisfactorily  accounting  for  the  non-delivery 
of  the  possession.  This  is  the  law  as  it  re- 
spects the  recording  or  filing  of  personal  mort- 
gages under  state  statute.  2  Kent,  Com.  531, 
note. 

The  protection,  however,  goes  no  further,  as 
the  consideration  of  the  instrument  may  be  im- 
peached for  fraud  or  tor  any  other  vice  or  in- 
firmity in  the  original  contract  or  transaction. 
The  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded  to  it,  etc 
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•JAMES  C.  KENNEDY,  as  Receiver  of  1%^ 
the  Merchants'  National  Bank  of  WashiiJ 
ton  City,  Appt.,  ^ 

V. 

PATRICK  GIBSON,  John  S.  Barry,  Lawrence 
P.  Bayne,  Sue  E.  Hough,  Oscar  King  and 
the  National  Mechanics'  Bank  of  Baltimore 
et  al. 

(See  S.  C.  8  Wall.  498-507.) 

Action  by  receiver  of  national  bank — attorney 
in — personal  liability  of  stockholders — comp- 
troller decides  necessity  of  action-^when  suit 
in  equity  is  proper — necessary  parties — suit 
in  Federal  Courts — citizenship  of  receivers. 

A  defendant  cannot  object  that  an  action  by  the 
receiver  of  a  National  Bank  Is  not  brought  by  the 
Attorney  of  the  United  States,  but  by  his  own 
attorney. 

It  is  for  the  Comptroller  of  the  Currency  to  de- 
cide when  it  is  necessary  to  institute  proceediofs 
against  the  stocic holders,  to  enforce  their  personal 
liability,  and  how  much  shall  be  collected. 

His  determination  is  conclusive,  and  the  8tocl[- 
hoiders  cannot  question  It  in  the  litigation  that 
may  ensue. 

This  action  on  his  part  is  Indispensable,  and 
must  be  distinctly  averred  in  all  such  cases. 

The  liability  of  the  stockholders  is  several,  and 
not  joint.  The  limit  of  their  liability  is  the  par  of 
the  stock  held  by  each  one. 

Where  the  whole  amount  is  sought  to  be  re- 
covered, the  proceeding  must  be  at  law.  Where 
less  is  reouired  the  proceeding  may  be  in  equity. 

In  such  care  an  interlocutory  decree  may  be 
taken  for  contribution,  and  the  case  may  stand 
over  for  the  further  action  of  the  court  until  the 
full  amount  of  the  liability  is  exhausted. 

It  is  no  objection  that  there  are  other  stock- 
holders beyond  the  Jurisdiction  of  the  court,  who 
cannot  for  that  reason  be  made  co-defendants. 

The  receiver  representa  both  the  creditors  and 
the  association ;  and  when  he  sues  in  his  own 
name  it  is  not  necessary  to  make  either  a  party 
to  the  suit. 

Such  suits  may  be  brought  by  the  associations 
in  the  courts  of  the  United  States,  notwithstand- 
ing the  omission  of  the  word  "by"  in  fhe  67th 
section  of  the  Act  of  1864. 

Receivers  may  sue  in  the  courta  of  the  United 
States  by  virtue  of  the  Act.  without  reference  to 
the  locality  of  their  personal  citizenship. 

[No.  47.] 
Argued  Nov.  11,  1869.       Decided  Dec.  13,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  plaintiff  in  error,  as  a  receiver  of 
a  bank,  to  recover  from  the  defendants,  as 
stockholders,  for  a  deficiency  in  the  assets. 
The  court  entered  a  decree  dismissing  the  bill. 
Whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

Messrs.  S.  J.  Brent  and  S.  T.  Merrick,  for 
appellant: 

I.  It  will  be  maintained  by  us  that  the  re- 
ceiver in  this  case  had  authority  to  bring  this 
suit  in  his  own  name,  for  the  protection  of  the 
interests  of  all  parties. 

It  will  not  be  disputed  by  us  that  if  a  re- 
ceiver is  appointed  by  a  court,  he  must  ordi- 
narily obtain  an  order  of  the  court  authorizing 
him  to  sue. 

NOTi. — Enforcement  of  statutory  liability  of 
stockholders  In  national  banks — see  note.  52  C.  C. 
A.  6. 

Actions  by  and  against  receivers  of  national 
banks — see  note,  63  C.  C.  A.  398.  _    ^ 
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Edw.  Ree.  135;  Sm.  Rec.  185;  Merritt  ▼. 
Lyon,  8  Wend.  410. 

But  here  the  receiver  is  a  statutory  officer 
n<miinated  b^  the  comptroller,  and,  when  qual- 
ified to  act,  IS  clothed  with  ample  powers  under 
the  law. 

By  the  50th  section  he  is  required,  under  the 
.direction  of  the  comptroller,  to  "Take  posses- 
sion of  the  books,  records  and  assets  of  every 
diMcription,  collect  all  dues,  debts  and  claims, 
etc,  and,  upon  the  order  of  the  court,  may 
sell  and  cqppound  all  bad  debts,  and  on  a  like 
order,  may  sell  all  the  real  and  peicsonal  prop- 
erty, etc.,  on  such  terms  as  the  court  shall 
direct. 

So  far  he  must  act  by  the  order  of  the  court. 

But  then  it  is  further  declared  that  "The 
receiver  may,  if  necessary  to  pay  the  debts  of 
the  Association,  enforce  the  individual  liability 
of  the  stockholders,  provided  for  by  the  12th 
section,  and  such  receiver  shall  pay  over  all 
money  so  made  to  the  Treasurer  of  the  United 
States,  subject  to  the  order  of  .the  comptroller, 
etc.,  and  also  make  report  of  all  his  acts  and 

Eroceedings  to  the  comptroller."  13  Stat,  at 
u  114. 

We  submit  that,  under  this  section,  the  re- 
eeiyer  may,  in  his  own  name  and  without  the 
order  of  the  court  or  comptroller,  enforce  the 
12th  section  against  stockholders,  and  it  is  his 
duty  to  do  so.  So  far  as  the  supervision  of  the 
comptroller  may  be  involved,  the  presiunption 
Is  that  the  receiver  is  acting  always  under  his 
authority,  unless  the  contrary  appears. 

How  can  the  receiver,  if  it  be  necessary  to 
pay  the  debts,  ''enforce  the  individual  liability 
of  the  stockholders,"  unless  he  is  competent  to 
bring  a  suit  in  his  own  name  for  that  purpose, 
in  which  he  may  show  the  condition  of  the 
association  and  the  necessity  and  extent  of  the 
liabilityt 

Story  ▼.  Furman,  25  N.  Y.  219. 

This  was  a  national  bank,  and  its  directors 
could  no  longer  act  nor  bring  suit  after  all 
its  books,  assets  and  affairs  were  taken  from 
them. 

Bk.  of  Poughkeepsie  ▼.  Ibbotson,  24  Wend. 
479;  and  Story  v.  Furman,  25  N.  Y.  225. 

It  results,  either  that  the  receiver  is  to  sue 
whenever  suit  may  be  necessary,  or  that  as 
many  receivers  should  be  appointed  as  there 
were  States  in  which  suit  must  be  brought.  If 
iht  court  had  the  appointment  of  the  receiver, 
he  could  not  sue  coiraterritorially,  as  decided 
in  Booth  v.  CUrk,  17  How.  322,  15  L.  ed.  184. 

Contribution  pro  rata  among  the  stockhold- 
ers for  the  purpose  of  making  good  the  de- 
ficiency of  assets  to  pay  the  debts,  is  a  matter 
peculiarly  of  equitable  jurisdiction. 

Briggs  ▼.  Penniman,  8  Cow.  895;  1  Cas. 
Oh.  204. 

Nor  is  it  any  objection  to  this  contribution, 
that  some  of  the  stockholders  are  non-residents. 

All  the  authorities  recognize  this  as  a  gen- 
eral rule. 

2  Story,  Eq.  Jur.  sees.  15,  28;  2  Mad.  Ch. 
Pr.  222;  Dan.  Ch.  PI.  k,  Pr.  329;  Wiser  v. 
Blachly,  1  Johns.  Ch.  437;  Hadley  v.  Russell, 
40  N.  H.  109. 

But  to  this  general  rule  there  are  some  ex- 
ceptions. Where  persons  interested  are  out  of 
the  jurisdiction  of  the  court,  and  it  is  so  stated 
in  the  bill  and  admitted  by  the  defendants'  an- 
8  Wall. 


swer  or  proved,  it  is  not  necessary  to  make 
them  parties. 

2  Mad.  Ch.  Pr.  219;  Elmendorf  v.  Taylor, 
10  Wheat.  187;  Mallow  ▼.  Hinde,  12  Wheat. 
198;  Dan.  Ch.  PI.  &  Pr.  238;  Story,  Eq.  PI. 
sec*  ■  o. 

It  will  be  said  that  this  suit  is  untenable,  be- 
cause it  is  not  shown  that  the  comptroller  ha» 
stated  a  preliminary  account  showing  the  de- 
ficiency of  assets,  and  this  was  the  chief  ground 
upon  which  the  judge  below  sustained  the  de- 
murrer. Such  an  objection  is  at  variance  with 
the  50th  section  of  the  Currency  Act  of  June 
3,  1884. 

The  comptroller's  authority  is  only  to  arise 
after  the  receiver  "collects,  pays  over  and 
reports." 

It  will  be  said  that  this  suit  should  have  been 
brought  by  the  district  attorney,  under  the  50th 
section  of  the  Curjency  Act. 

The  section  referred  to  is  directory  only  and 
addressed  to  the  Executive  Department  of  the 
Grovemment  or  the  receiver,  and  can  in  no  way 
affect  the  jurisdiction  of  the  court. 

Messrs.  L  Nevitt  Steele  and  Thomas 
Donaldson,   for  appellees: 

1.  The  suit  should  have  been  brought  by  the 
District  Attorney  of  the  United  States. 

Section  58  of  the  Act  of  June  3,  1884,  pro- 
vides that  "All  suits  and  proceedings  arlsing^ 
out  of  the  provisions  of  that  Act,  in  which  the 
United  States  or  its  officers  or  agents  shall  be 
parties,  shall  be  conducted  by  the  District  At- 
torneys of  the  several  districts  under  the  super- 
vision of  the  Solicitor  of  the  Treasury." 

2.  Assuming,  for  the  sake  of  argument,  that 
no  mode  of  administering  the  assets  and  dis- 
tributing the  proceeds  lutd  been  provided  by 
the  law,  a  suit  in  equity  would  be  a  proper 
mode. 

The  question  arises:  who  are  necessary  par- 
ties? 

(a)  The  ffeneral  principle  is,  that  to  such  a 
suit  in  equity  the  creditors  must  be  parties, 
and  the  corporation  and  all  its  stockholders  de- 
fendants. 

.  (b)  It  must  be  ''necessary"  to  proceed 
against  the  stockholders  on  the  personal  liabil- 
ity clause,  and  that  must  appear  on  the  face 
of  the  bill;  not  by  general  averment,  but  by 
the  statement  of  the  l^;al  facts  showing  the 
necessity.  What  those  &cts  are,  appear  from 
the  law.  There  must  have  been  administration 
of  the  assets  and  a  deficiency  so  ascertained, 
according  to  the  reouirements  of  the  50th  sec- 
tion of  the  Act.  At  the  very  least,  the  ex 
parte  proof  required  by  the  Act  must  have  been 
made. 

The  law  itself  has  established  the  quo  modo 
of  ascertaining  the  value  of  the  assets  and  of 
the  amount  of  the  debt. 

Reciprocity  Bk.  22  N.  Y.  9;  Crease  v.  Bab- 
cock,  10  Met  525;  Grew  v.  Breed,  10  Met. 
589;  Hollister  Ck.  23  N.  T.  510;  Const  X. 
Y.  art.  8,  sec  7  (1849). 

Nor  does  the  demurrer  have  the  effect  of 
admitting  the  general  averments  of  the  bill, 
which  are  mere  inferences;  but  it  only  admits 
the  facts  themselves  set  forth  from  which  the 
inferences  are  drawn.  And  if  the  facts  legally 
necessary,  in  order  to  entitle  the  complainant 
to  relief,  are  not  stated,  the  demiurer  is  good. 
Story,  Eq.  PL  sees.  448,  452. 
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But,  in  fact,  there  is  neither  jurisdiction  nor 
power  in  the  circuit  court  to  hieive  an  account 
stated  under  this  law;  nor  can  such  a  suit  in 
equity  as  the  present  be  brought  to  enforce  the 
individual  liability  of  stockholders. 

Under  the  law,  the  receiver  collects  the 
assets,  sells  the  property,  etc.,  and  pays  over 
to  the  Treasurer  of  the  United  States,  and  the 
I'omptroller  of  the  Currency  receives  the  ap- 
])roval  of  the  claims,  decides  on  the  dividends 
and  pays  them  to  the  claimant.  Thus  it  is  not 
the  duty  of  the  receiver  to  ascertain  the  claims, 
nor  has  he  the  means  of  ascertaining  them; 
and  neither  the  claimants  nor  the  comptroller 
are  before  the  court. 

V.  The  complainant  has  no  standing  in  a 
court  of  equity,  because  the  powers  of  a  court 
of  law  are  sufficient. 

None  of  the  reasons  for,  and  none  of  the  ad- 
vantages of,  the  equity  proceeding  can  exist  in 
this  case.     Story,  Eq.  PI.  se*;.  472. 

The  complainant  has  stated  himself  out  of 
the  equity  court  by  his  averment  that  the  bal- 
ance of  indebtedness  of  the  bank,  after  apply- 
ing the  assets,  exceeds  the  whole  amount  of  his 
capital  stock.  It  follows,  of  course,  that  the 
siun  due  by  each  stockholder  is  fixed,  and  no 
account  is  necessary.    Story,  Eq.  PI.  sec.  479. 

Mr.  Justice  Swajme  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity,  from  the  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Maryland.  The  bill  was  filed  by 
the  appellant.  For  the  purposes  of  the  points 
necessary  to  be  considered,  the  case  may  be 
briefly  stated.  The  appellant  has  been  duly  ap- 
pointed receiver  of  the  Merchants'  Bank  of 
Washington  City,  under  the  50th  section  of  the 
Act  of  June  3d,  1864,  and  brings  this  bill  to 
charge  the  defendants,  who  are  alleged  to  be 
stockholders  of  the  Bank,  with  the  personal  li- 
ability prescribed  by  the  12th  section  of  the 
Act.  The  facts  necessary  to  warrant  the  ap- 
pointment of  a  receiver  are  sufficiently  set 
forth.  It  is  averred  that  he  "has  already 
ascertained  that  the  assets  and  credits  of  the 
Association  are  wholly  insufficient  to  pay  its 
debts  and  liabilities,  and  that  it  will  be  neces- 
sary" to  the  complete  and  entire  administration 
of  the  trust  reposed  in  him,  that  recourse  shall 
be  had  to  the  personal  liability  imposed  upon 
the  stockholders;"  that  two  thousand  shares  of 
the  capital  stock,  amounting  to  $200,000,  were 
issued  by  the  Bank  to  its  stockholders;  that  it 
will  be  necessary  to  collect  from  them  this 
amount,  to  make  good  the  deficiency  in  the 
means  to  meet  the  balance  of  the  indebtedness 
of  the  Bank,  which  will  remain  after  the  appli- 
cation of  all  the  available  assets,  to  the  dis- 
charge of  its  liabilities,  and,  that  "after  such 
application  is  made,  a  balance  of  indebtedness 
will  remain  due,  largely  exceeding  the  said  sum 
•of  $200,000."  The  stockholders,  besides  the  de- 
fendants, are  named,  and  it  is  alleged  that  a 
part  of  them  reside  in  the  District  of  Columbia, 
and  one  of  them  in  the  State  of  New  York. 
The  prayer  of  the  bill  is,  that  an  account  may 
he  taken,  and  that  each  of  the  defendants  shall 
be  decreed  to  pay  to  the  receiver  his  pro  rata 
share  of  the  indebtedness  of  the  Bank,  which 
may  renuiin,  after  applying  to  the  liabilities  all 
4ts  effects,  as  required  by  the  Act  before  men- 
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tioned,  and  for  general  relief.  The  bill  ii 
signed  by  the  special  counsel  of  the  receiver. 
The  name  of  the  Attorney  of  the  United  States 
does  not  appear  in  the  case.  The  defendants 
demurred.  Our  opinion  will  cover  all  the 
points  brought  to  our  attention  by  *their  [•504 
counsel  in  the  argument,  without  particularly 
stating  them. 

The  receiver  is  the  agent  of  the  United 
States,  and  according  to  the  56th  section  of  the 
Act  (13  Stat,  at  L.  116),  this  suit  should  have 
been  conducted  by  their  attorney.  But  this 
provision  is  merely  directory.  Thk  question 
which  arises  is  between  the  United  States  and 
its  officers.  The  rights  of  the  defendants  are 
in  nowise  concerned,  and  they  cannot  be  heard 
to  make  the  objection,  that  this  duty  of  the 
local  law  officer  of  the  government  has  been  de- 
volved upon  another.  It  is  to  be  presumed 
there  were  sufficient  reasons  to  warrant  this 
departure  from  the  letter  of  the  law. 

The  50th  section  of  the  Act  provides,  that 
the  receiver,  under  the  direction  of  the  Comp- 
troller of  the  Currency,  shall  take  possession  of 
the  books  and  assets  of  every  description,  of 
the^association,  collect  all  the  debts  and  clsims 
belonging  to  it,  and  may — proceeding  in  the 
manner  prescribed — sell,  or  compound  bad  and 
doubtful  debts,  and  sell  all  its  real  and  personal 
property;  "and  may,  if  necessary  to  pay  the 
debts  of  such  association,  enforce  the  individ- 
ual liability  of  the  stockholders."  He  is  re- 
quired to  pay  all  the  moneys  he  may  realise,  to 
the  Treasurer  of  the  United  States,  subject  to 
the  order  of  the  comptroller,  and  to  report  to 
the  comptroller  all  his  proceedings.  The  comp- 
troller is  required  to  give  notice  to  all  persons 
having  claims  against  the  association  to  present 
and  prove  them;  and  after  making  provision 
for  refunding  to  the  United  States  "any  defi- 
ciency in  redeeming  the  notes  of  such  associa- 
tion, as  mentioned  in  this  Act,"  to  make  a 
ratable  dividend  of  the  moneys  paid  over  to 
him  by  the  receiver,  "on  all  claims  which  have 
been  proved  to  his  satisfaction,  or  adjudicated 
in  a  court  of  competent  jurisdiction."  He  is  to 
make  further  dividends,  from  time  to  time,  as 
the  means  shall  come  into  his  hands,  "on  all 
claims  previously  proved  or  adjudicated,  and 
the  remainder  of  the  proceeds,  if  any,  shall  be 
paid  over  to  the  stockholders  of  such  associa- 
tion, or  their  le^l  representatives." 

•The  receiver  is  the  instrument  of  the  [*S05 
comptroller.  He  is  appointed  by  the  comp- 
troller, and  the  power  of  appointment  carries 
with  it  the  power  of  removal.  It  is  for  the 
comptroller  to  decide  when  it  is  necessary  to 
institute  proceedings  against  the  stockholder* 
to  enforce  their  personal  liability,  and  whether 
the  whole  or  a  part,  and  if  only  a  part,  how 
much,  shall  be  collected.  These  questions  are 
referred  to  his  judgment  and  discretion,  and  his 
determination  is  conclusive.  The  stockholders 
cannot  controvert  it.  It  is  not  to  be  questioned 
in  the  litigation  that  may  ensue.  He  may 
make  it  at  such  time  as  he  may  deem  proper, 
and  upon  such  data  as  shall  be  satisfactory  to 
him.  This  action  on  his  part  is  indispensable, 
whenever  the  personal  liabilitjr  of  the  stock- 
holders is  sought  to  be  enforced,  and  must  pre- 
cede the  institution  of  suit  by  the  receiver, 
xne  fact  must  be  distinctly  averred  in  all  such 
eases,  and  if  put  in  issue  must  be  proved. 
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The  liability  of  the  Btockholders  is  several 
«nd  not  joint.    The  limit  of  their  liability  is 
the  par  of  the  stock  held  by  each  one.    Where 
the  whole  amount  is  sought  to  be  recovered 
the  proceeding  must  be  at  law.     Where  less  is 
required  the  proceeding  *may  be  in  equity,  and 
in  such  case  an  interlocutory  decree  may  be 
taken  for  contribution,  and  the  case  may  stand 
over  for  the  further  action  of  the  court — if  such 
action  should  subsequently  prove  to  be  neces- 
sary— until  the  full  amount  of  the  liability  is 
exliausted.     It  would  be  attended  with  injuri- 
ous consequences  to  forbid  action  against  the 
stockholders  until  the  precise  amount  necessa- 
Ty  to  be  collected  shall  be  formally  ascertained. 
This  would  greatly   protract  the   final  settle- 
ment, and  might  be  attended  with  large  losses 
l>j  insolvency  and  otherwise,  in  the  intervening 
iime.     The  amount  must  depend  in  part  upon 
the  solvency  of  the  debtors  and  the  validity  of 
the  claims.     Time  will  be  consumed  in  the  ap- 
plication of  these  tests,  and  the  results  in  many 
"Cases  cannot  be  foreseen.     The  same  remarks 
apply    to   the    enforced    collections    from    the 
Btockholders.    A  speedy  adjustment  is  neces- 
aary  to  the  efficiency  and  utility  of  the  law; 
the  interests  of  the  creditors  require  it,  and  it 
506*]  *was  the  obvious  policy  and  purpose  of 
Congress  to  give  it.    If  too  much  be  collected, 
it  is  provided  by  the  statute,  that  any  surplus 
which  may  remain  after  satisfying  all  demands 
against  the  association,  shall  be  paid  over  to 
the  stockholders.     It  is  better  they  should  pay 
more  than  may  prove  to  be  needed  than  that 
the  evils  of  delay  should  be  encountered.    When 
•contribution  only  is  sought,  all  the  stockholders 
who  can  be  reached  by  the  process  of  the  court 
may  be  joined  in  the  suit.     It  is  no  objection 
that  there  are  others  beyond  the  jurisdiction  of 
the  court  who  cannot  for  that  reason  be  made 
co-defendants. 

The  claims  of  creditors  may  be  proved  be- 
fore the  comptroller,  or  established  by  suit 
against  the  Association.  Creditors  must  seek 
their  remedy  through  the  comptroller  in  the 
mode  prescribed  by  the  statute ;  they  cannot  | 
proceed  directly  in  their  own  names  against 
the  stockholders  •r  debtors  of  the  Bank.  The 
receiver  is  the  statutory  assignee  of  the  Associ- 
ation, and  is  the  proper  party  to  institute  all 
suits ;  they  may  be  brought  both  at  law  and  in 
equity,  in  his  name,  or  m  the  name  of  the  as- 
sociation for  his  use.  He  represents  both  the 
-creditors  and  the  Association,  and  when  he  sues 
in  his  own  name  it  is  not  necessary  to  make 
either  a  party  to  the  suit. 

The  59th  section  of  the  Act  of  February  25th, 
1863,  provides  that  all  suits  by  or  against  such 
associations  may  be  brought  in  the  proper 
•courts  of  the  iJnited  Stat^  or  of  the  State. 
The  57th  section  of  the  Act  of  1864  relates  to 
the  same  subject,  and  revises  and  enlarges  the 
provisions  of  the  59th  section  of  the  preceding 
Act.  In  the  latter,  the  word  **by"  in  respect 
to  such  suits  is  dropped.  The  omission  was, 
doubtless,  accidental.  It  is  not  to  be  supposed 
that  Congress  intended  to  exclude  the  associa- 
tions from  suing  in  the  courts  where  they  can 
he  sued.  The  diflference  in  the  language  of  the 
two  sections  is  not  such  as  to  warrant  the  con- 
clusion that  it  was  intended  to  change  the  rule 
prescribed  by  the  Act  of  1864.  Such  suits  may 
•till  be  brought  by  the  associations  in  the 
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courts  of  the  United  States.  If  this  be  not  the 
proper  construction,  while  there  is  provision 
•for  suits  against  the  associations,  there  [^507 
is  none  for  suits  by  them,  in  any  court.  Theriat 
V.  Hart,  2  Hill,  381,  note. 

The  59th  section  directs  "that  all  suits  and 
proceeding  arising  out  of  the  provisions  of 
this  Act,  in  which  the  United  States  or  its  offi- 
cers or  agents  shall  be  parties,  shall  be  conduct- 
ed by  the  district  attorneys  of  the  several  dis- 
tricts, under  the  direction  and  supervision  of 
the  solicitor  of  the  treasury."  Considering 
this  section  in  connection  with  the  succeeding 
section,  the  implication  is  clear  that  receivers 
also  may  sue  in  the  courts  of  the  United  States 
by  virtue  of  the  Act,  without  reference  to  the 
locality  of  their  personal  citizenship.  U.  S.  v. 
Babbit,  1  Black,  61,  17  L.  ed.  96. 

The  bill  in  the  case  before  us  contains  no 
averment  of  any  action  by  the  comptroller 
touching  the  personal  liability  of  the  stock- 
holders. 

The  demurrer  of  the  defendants  was,  there- 
fore, properly  sustained,  and  the  decree  of  the 
Circuit  Court  is  affirmed. 


F.  MANDELBAUM  and  A.  Klauber,  Plffs.  in 

Err., 

V. 

THE  PEOPLE  OF  THE  UNITED  STATES  IN 
THE  TERRITORY  OF  NEVADA. 

(See  S.  C.  8  Wall.  310-314.) 

Answer,  what  cannot  be  struck  out. 

Court  cannot  strike  out  of  answer,  on  motion, 
that  which  constitutes  a  good  defense,  on  which 
the  defendant  may  chiefly  rely.    * 

[No.  1,  Dec.  Term,  1866.] 
Argued  Jan.  24,  1867.        Decided  Dec.  13,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Nevada. 

This  case  arose  upon  an  action  in  the  District 
Court  of  the  Second  Judicial  District  of  the 
Territory  of  Nevada,  by  the  defendants  in 
error,  for  the  collection  of  certain  taxes.  Judg- 
ment having  been  given  for  the  plaintiffs  there- 
in, the  defendants  took  an  appeal  to  the 
Supreme  Court  of  the  Territory,  where  the 
said  judgment  was  affirmed.  Thereupon  the 
said  defendants  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  W.  S.  Coz,  Nathl  Wilson,  and  D.  A. 
Burr,  for  plaintiffs  in  error: 

The  striking  out  of  the  principal  part  of  de- 
fendants' answer  was  erroneous. 

The  proceedings  was  ex  parte,  without  notice 
to  the  other  side  and  unwarranted  by  any  prin- 
ciple of  law. 

But  it  was  erroneous  principally  because  the 
answer  set  forth  a  valid  defense.  Section  22 
of  the  Act  of  1861  authorizes  the  assessor, 
after  the  first  Monday  of  August,  to  assess 
property  which  shall  not  be  on  the  regular  list. 
This  refers  to  property  in  existence  and  taxa- 
ble, but  omitted  from  the  regular  list  from  ac- 
cident or  other  similar  cause.  It  does  not  ap- 
ply  to   property    newly   acquired   and   newly 
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brought  into  the  eountj  after  the  regular 
assessment  has  been  made.  Still  less  does  it 
apply  to  property  which  is  the  product  or  pro- 
ceeds of  tnat  already  assessed  and  taxed;  other- 
wise parties  would  be  subject  to  dotd)le  tax. 
.Yet  the  answer  in  the  case  averred,  as  to  the 
property  charged,  that  it  was  all  the  yield,  pro- 
duct or  proceeds  of  property  and  business  here- 
tofore regularly  assessed  and  naid  for,  and  was 
also  acquired,  made,  manufactured  or  realized 
after  the  regular  assessment  of  all  the  defend- 
ants' property  was  made  and  the  taxes  paid 
on  it. 

The  act  of  striking  out  the  answer  was  equiv- 
alent to  a  judgment  on  demurrer  for  the  answer 
in  favor  of  the  plaintiffs,  and  was  erroneous  if 
the  defense  was  valid. 

(No  counsel  appeared  in  this  court  for  de- 
fendants in  error.) 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Nevada. 

The  suit  was  brought  by  the  Territory 
against  Mandlebaum  and  Klauber,  in  a  district 
court,  to  recover  an  amount  of  a  tax  upon 
goods  in  a  store  in  Carson  City^  of  the  assesised 
value  of  $70,000;  twenty  tons  of  hay  at  $800; 
goods  in  a  store  at  Kinkead  dt  Harrington's 
at  $6,600;  timber  for  bam  at  $600;  and  one 
hundred  tons  of  hay  in  Mr.  Ormsby's  storehouse 
at  $4,000;  the  property  of  defendants;  the 
whole  amounting  to  $81,900.  The  different 
kinds  of  tax  and  the  amount  of  the  assessment 
are  specified. 

In  an  amended  complaint  it  is  declared  that 
the  tax  was  assessed  between  the  first  Monday 
of  August,  1862,  and  the  last  Saturday  in  Oc- 
tober, of  the  same  year;  that  the  property  had 
not  been  assessed  in  the  regular  list  of  assess- 
ments; and  that  it  was  enured  in  the  tax  list 
of  the  county  under  the  head  of  subsequent 
assessments. 

The  answer  of  the  defendants  sets  forth  that 
the  property  described  in  the  complaint  was 
fraudulently  and  wrongfully  assessed,  and  was 
not  subject  to  taxation  for  the  year  1862,  be- 
cause they  say  that  the  hay  so  described  was  a 
part  of  a  growing  crop  for  the  year,  produced 
3iz*l  from  their  rancho  in  *Douglas  County, 
and  was  not  cut  or  removed  from  this  county 
until  after  the  first  Monday  in  August  of  that 
year,  and  long  after  they  had  been  duly  assessed 
for  all  their  taxable  property  in  this  county, 
including  said  rancho  which  was  taxed  at  a 
valuation  of  between  $9,000  and  $10,000,  and 
which  taxes  had  been  fully  paid. 

That,  of  the  said  extra  amount  of  goods, 
some  $7,000  or  $8,000  in  value  constituted  their 
stock  of  goods  at  Genoa,  in  Douglas  County, 
and  was  included  in  the  assessment  and  pay- 
ment of  taxes  in  that  county,  and  which  had 
been  brought  and  added  to  their  stock  in  their 
store  in  Urmsby  County.  That  the  remainder 
of  said  amount  of  goods  mentioned  in  the  com- 
plaint was  not  the  property  of  the  defendant, 
nor  was  the  same  within  the  County  of  Ormsby 
until  long  after  they  were  assessed  and  taxed 
and  the  Sixes  paid  in  said  county. 

That  said  extra  goods  were  purchased  from 
the  proceeds  of  their  business  houses  in  the 
Counties  of  Ormsby  and  Douglas,  the  sale  of, 
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their  goods  and  other  property,  and  the  pro* 
ceeds  of  their  business  generally,  all  of  which 
had  been  assessed  in  said  counties,  and  the 
taxes  paid  for  the  year  1862,  long  before  the 
making  of  the  pretended  assessments  in  the 
complaint. 

Tnat  the  timbers  and  Imnber  for  a  bam  were 
not  the  property  of  the  defendant  until  after 
the  assessment  and  taxes  paid  for  the  year 
1862,  and  were  obtained  in  the  course  of  their 
business  after  this  assessment. 

The  answer  was  verified  under  oath. 

The  next  step  in  the  cause,  as  appears  trcm 
the  record,  is,  that  on  the  motion  of  the  plain* 
tiff  the  court  struck  out  so  much  of  the  an- 
swer as  had  no  relation  to  the  payment  of  taxe* 
on  the  $7,000  or  $8,000  of  property  described 
in  the  complaint,  and  which  is  alleged  in  the 
answer  to  have  been  taxed  in  Douglas  County. 
This,  in  effect,  struck  out  the  defense  set  up  to> 
all  the  property  assessed  and  taxed  as  charged 
in  the  complaint,  except  the  item  above  sped* 
fied.  The  issue  left  was  then  tried  by  the 
court,  which  held  that  the  defendant  had 
proved  payment  of  a  tax  on  $5,800  worth  of 
property,  and  gave  judgment  in  favor  of 
*the  tax  to  the  amount  of  $1,522,  and  [*3ia 
costs  of  suit.  To  all  of  the  above,  the  defend- 
ants' counsel  excepts. 

The  findings  of  the  court  are  as  follows: 
it  finds  the  following  /acts:  that  the  allega- 
tions in  the  complaint  are  true ;  also  that,  as  to> 
the  property  assessed  as  set  forth  in  the  com- 

Slaint,  the  defendants  were  assessed  in  Douglas 
iounty  for  the  sum  of  $5,800,  on  property  in 
the  year  1862,  and  paid  taxes  on  the  same,  for 
which  they  are  entitled  to  a  credit. 

The  case  was  then  carried  to  the  Supreme 
Court  of  the  Territory,  where  the  judgment 
was  affirmed. 

By  the  Statutes  of  the  Territory  of  29th  No- 
vember, 1862,  the  regular  or  annual  assessment 
of  taxes  is  made  between  the  first  Monday  in 
March  and  the  first  Monday  in  August  in  each 
year;  and  the  tax  list  is  to  be  completed  on  or 
before  the  last  named  day,  to  which  the  assessor 
annexes  his  warrant,  and  delivers  the  same, 
with  a  map  of  the  tax,  to  the  clerk  of  the 
Board  of  Commissioners. 

It  is  also  provided  in  the  same  Act,  that  the 
assessor  at  any  time  subsequent  to  the  first 
Monday  of  August  and  prior  to  the  last  Satur- 
day in  October,  may  assess  any  property  which 
shall  not  be  on  the  r^^Iar  list,  and  he  shall 
enter  such  assessment  m  a  separate  portion  of 
the  tax  list  under  the  head  of  "Subsequent 
Assessments.** 

It  will  be  seen  by  this  reference  to  the  law 
that  the  assessor  is  only  authorized  to  make 
subsequent  assessments  upon  the  property  of  a 
citizen  or  inhabitant,  which  was  subject  to  tax- 
ation at  a  regular  or  annual  assessment,  and 
had  escaped  the  tax  from  mistake,  or  other- 
wise, and  which  is  a  very  common  provisi<Mi 
in  every  system  of  taxation.  And  if  this  was 
the  question  presented  to  the  court  below,  upon 
the  pleadings  or  proofs,  there  could  be  no  doubt 
as  to  the  correctness  of  the  decision.  But  the 
question  presented  by  the  answer  was  not  one 
of  this  description,  but  of  double  taxation;  for» 
if  the  facts  were  true  as  set  forth,  the  property 
had  been  taxed  either  at  the  regular  asaeas- 
ment,  or  had  been  purchased  or  procured   by 
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the  defendants  after  this  assessment;  and, 
therefore,  not  the  subject  of  a  subsequent  tax 
within  the  meaning  of  the  statute.  On  this 
ground  the  answer  presented  a  perfect  defense 
to  the  action. 

The  court  below,  however,  on  motion  of  the 
plaintiff,  struck  out  this  defense  as  to  all  the 
property  except  one  item  of  $7,000  or  $8,000 
ID  value,  which  stood  in  the  answer  in  the  same 
category  with  all  the  rest  of  the  property. 
This  singular  mode  of  meeting  a  legal  defense 
set  up  in  the  pleadings  has  not  been  explained 
by  any  counsel  representing  the  plaintiff;  and 
314*]  in  the  absence  of  such  explanation,  *we 
can  only  apply  to  it  the  usual  and  customary 
principles  governing  pleadings  in  like  cases, 
and  hold  that  it  was  an  error  which  entitled 
the  party  aggrieved  to  a  reversal  of  the  judg- 
ment. 

If  any  authority  was  needed  for  so  obvious 
a  proposition,  we  refer  to  the  case  of  Hozey  v. 
Buchanan,  16  Pet.  215. 

The  court  there  say  that  it  would  be  as  novel 
as  it  would  seem  to  be  unjust  to  strike  out  of 
the  answer,  on  motion  of  the  plaintiff,  that 
which  constitutes  a  good  defense,  and  on  which 
the  defendant  may  chiefly  rely. 

Judgment  reversed  and  remitted  to  court 
below. 


JOSIAH  MORRIS,  Agent  and   Claimant   for 
the  Bank  of  Ix>uisiana,  Appt, 

V. 

UNITED  STATES. 

<See  S.  C.  "Morris's  Ctotton,"  8  Wall.  507-512.) 

Seizures  on  land,  how  prosecuted — proper  judg- 
ment, where  court  below  had  no  jurisdiction 
— writ  of  restitution. 

Where  the  selsare  was  made  on  land,  within  the 
9th  section  of  the  Judiciary  Act,  the  suit,  though 
in  the  form  of  a  libel  of  information,  is  an  action 
at  common  law,  and  the  claimants  are  entitled 
to  trial  by  Jury. 

All  seixures  on  land  must  be  prosecuted  as  other 
common-law  suits,  and  can  only  be  removed  into 
this  court  by  writ  of  error. 

Where  the  court  below  has  no  Jurisdiction  of  the 
case,  this  court  will  direct  the  cause  to  be  dis- 
missed if  the  Judgment  was  for  the  defendant  or 
claimant. 

But  if  the  Judgment  was  for  the  plaintiff  or  li- 
belant, this  court  will  reverse  the  Judgment  and 
direct  the  proceedings  to  be  dismissed;  or  it  will 
remand  the  cause  with  directions  to  allow  the 
pleadings  to  be  amended  and  to  grant  a  new  trial. 

Where  the  fund  has  been  distributed,  this  court 
will  also  direct  that  a  writ  of  restitution  issue  to 
cause  the  fund  to  be  restored  to  the  registry  of 
the  court. 

[No.  62.] 

Argued  Nov.  16,  1869.      Decided  Dec.  13,  1869. 

APPEAL    from    the    District    Court    of    the 
United  States  for  the  Middle  District  of 
Alabama. 

This  case  arose  upon  an  information  filed  in 
the  court  below  by  the  United  States  District 
Attorney  to  secure  the  condemnation  of  certain 
eotton.  under  the  Acts  of  Aug.  6,  1861  (12  Stat. 
at  L.  319) ;  July  13,  1861  (12  Stat,  at  L.  265)  5 
Julv  17,  1862  (12  Stat,  at  L.  589). 

Upon  the  hearing,  the  court  rendered  judg- 
ment declaring  the  property  forfeited  to  the 
United  States.  Whereupon  the  complainant 
took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 
6  Wall. 


Messrs.  W.  P.  Chilton  and  P.  Phillips,  for 
appellant: 

A  valid  and  subsisting  seizure  at  the  time  of 
filing  the  information  was  indispensable,  to 
give  the  court  jurisdiction. 

Morris  v.  U.  S.   (ante,  281). 

The  only  seizure  alleged  to  have  been  made 
in  this  case,  was  under  an  order  of  seizure  is- 
sued by  the  clerk  of  the  United  States  District 
Court  at  the  instance  of  the  District  Attorney, 
after  he  had  filed  his  information  or  libel. 

The  answer  is  responsive  to  the  all^^tions 
of  the  libel  of  information  as  to  the  fact  of 
seizure  of  the  cotton,  and  this  puts  the  onus  of 
proving  a  seizure  on  the  libelant.  The  seizure 
is  a  jurisdictional  fact,  without  which  the  court 
has  no  jurisdiction. 

The  libelant,  not  only  failed  to  prove  that 
there  had  been  a  seizure,  but  objected  to  the 
proof  offered  to  be  made  by  the  claimant,  show- 
ing that  no  actual  seizure  was  made. 

The  record  shows  that  the  claimant  demand- 
ed a  jury  trial  and  that  the  court  denied  him 
this  privilege,  and  that  he  duly  excepted  to  the 
ruling  of  the  court.  This  was  clearly  erro- 
neous as  decided  by  this  court. 

Armstrong's  Foundry,  6  Wall.  766,  18  L.  ed, 
882 ;  The  Union  Ins.  Co.  6  Wall.  769,  18  L.  ed. 
879;  The  Sarah,  8  Wheat.  394. 

This  court,  as  in  the  case  of  Morris  v.  U.  S. 
supra,  should  dismiss  the  proceeding  and  or- 
der restitution. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  appellee: 

If  this  court  can  do  anything  more  than  dis- 
miss the  appeal,  it  can  only  order  the  decree 
reversed  as  irregular,  the  pleadincs  reformed, 
and  a  new  trial  had  according  to  the  course  of 
the  common  law. 

Union  Ins.  Co.  ▼.  U.  S.  (supra) ;  Armstrong's 
Foundry  (supra) ;  St.  Louis  Street  Foundry, 
6  Wall.  770,  18  L.  ed.  884. 

It  cannot  now  be  known  what  the  issues  will 
be  when  the  pleadings  are  reformed. 

Morris  v.  U.  S.  (supra),  was  a  suit  of  a  spe- 
cies not  authorized  by  the  statutes,  and  not  a 
suit  in  which  a  cause  of  action  was  defectively 
set  forth,  or  one  in  which  the  trial  was  irregu- 
lar and  not  according  to  law. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Forfeiture  of  the  property  seized  in  this  case 
is  claimed  in  the  libel  of  information,  as 
amended,  upon  several  distinct  grounds,  of 
which  the  following  are  the  most  material: 

*(1)  Because  the  owner  purchased  the  [*5io 
cotton  of  an  inhabitant  of  a  State  or  district 
in  insurrection,  as  lawfully  declared  by  the 
President  in  his  Proclamation  to  that  effect, 
and  in  violation  of  the  provision  which  pro- 
hibited ''all  commercial  intercourse  between 
such  States  or  districts"  so  long  as  such  hos- 
tilities should  continue.     12  Stat,  at  L.  267. 

(2)  Because  the  property  was  owned  by  a 
person  who  knowingly  used  or  employed,  or 
consented  to  the  use  or  employment  of  the 
same,  in  aiding,  abetting  or  promoting  said 
insurrection  and  resistance  to  the  laws.  12 
Stat,  at  L.  319. 

(3)  Because  the  owner  of  the  property,  be- 
ing engaged  in  armed  rebellion  against  the 
United  States,  or  in  aiding  or  abetting  such  re- 
bellion, at   the  time  when  the  President  is- 
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sued  his  Proclamation  upon  the  subject,  did 
not,  within  sixty  days  thereafter,  cease  to  aid, 
countenance  and  abet  such  rebellion,  and  re- 
turn to  his  allegiance.    12  Stat,  at  L.  591. 

Process  of  monition  issued,  and  the  Marshal, 
on  the  11th  of  May,  1866,  seized  one  hundred 
and  fifty-four  bales  of  cotton,  as  appears  bv  his 
return.  Appearance  was  entered  by  the  claim- 
ant on  the  9th  of  June  following,  as  the  agent 
of  the  Bank,  and  he  alleges  in  behalf  of  the 
Bank  that  none  of  the  material  allegations  of 
the  libel  of  information  are  true. .  On  the  con- 
trary, he  allies  that  the  cotton  was  purchased 
by  the  Bank,  and  was  held  by  their  agent  as 
their  property  until  the  same  was  attached 
by  a  creditor  of  the  bank,  and  that  the  Bank 
had  ample  authority  to  transport  the  funds 
with  which  the  cotton  was  purchased,  into  that 
district,  and  he  utterly  denies  that  the  pur- 
chase was  made  in  violation  of  any  Act  of  Gon- 
fress,  or  of  any  commercial  regulations  of  the 
Jnited  States.  Many  other  defenses  are  set  up 
in  the  answer,  but  in  the  view  taken  ot  the 
case,  it  is  not  important  to  enter  further  into 
those  details. 

Testimony  was  taken  in  the  case,  and,  on 
the  20th  of  December,  1866,  a  decree  was  en- 
tered in  the  district  court  that  the  cotton 
seized  be  forfeited  to  the  United  States  for 
the  value  thereof,  estimated  at  $25,069.70,  to- 
511*1  gether  with  *costs,  af^ainst  the  stipula- 
tors and  claimants.  Dissatisfied  with  the  de- 
cree, the  claimants  appealed  to  this  court. 

By  the  findings  of  the  court  it  appears — (1) 
That  the  cotton  was  grown  on  a  plantation  in 
the  State  of  Alabama,  and  that  it  was  pur- 
chased by  the  agent  of  the  Bank, of  Louisiana 
during  the  period  when  both  of  those  States 
*  were  in  rebellion  against  the  United  States. 
(2)  That  the  agent  of  the  Bank,  in  going  from 
Louisiana  to  Alabama,  passed  through  our 
military  lines,  and  that  he  purchased  the  cot- 
ton in  the  latter  State  for  the  Bank,  and  with 
the  funds  which  he  transported  through  our 
military  lines.  (3)  That  neither  the  agent  nor 
tne  Bank  had  any  license  or  permit  from  the 
President  to  trade  or  hold  any  commercial  in- 
tercourse in  that  State  or  district,  and  that 
his  acts  in  trading  for,  and  making  the  pur- 
chase of  the  cotton,  were  contrary  to  the  Act 
of  Congress  prohibiting  all  such  trade  and  com- 
mercial intercourse. 

None  of  these  matters,  however,  can  be  re- 
examined in  this  court,  as  the  district  court 
had  no  jurisdiction  of  the  cause  in  admiralty 
to  render  any  decree  upon  the  merits.  Where 
the  seizure  is  made  on  navigable  waters,  within 
the  9th  section  of  the  Judiciary  Act,  the  case 
belongs  to  the  instance  side  of  the  district 
court;  but  where  the  seizure  was  made  on  land, 
the  suit,  though  in  the  form  of  a  libel  of  in- 
formation, is  an  action  at  common  law,  and  the 
claimants  are  entitled  to  trial  by  jury.  Con- 
fiscation Cases.  7  Wall.  462,  [ante,  199] ;  Arm- 
strong's Foundry,  6  Wall.  769,  18  L.  ed.  884. 

Seizures,  when  made  on  waters  which  are 
navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  bbrden,  are  exclusively  cognizable  in 
the  district  courts,  subject  to  appeal,  as  pro- 
vided by  law;  but  all  seizures  on  land  or  on 
waters  not  navigable,  and  all  suits  insti- 
tuted to  recover  penalties  and  forfeitures  in- 
curred, except  for  seizures  on  navigable  waters, 
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must  be  prosecuted  as  other  common  law  suits^ 
and  can  only  be  removed  into  this  court  by 
writ  of  error.  Union  Ins.  Co.  v.  U.  8.  6  WalL 
765,  18  L.  ed.  882;  U.  S.  v.  Hart,  6  Wall.  772, 
18  L.  ed.  914. 

Want  of  jurisdiction  in  the  court  below,  how- 
ever, does  not  prevent  this  court  from  assuming 
jurisdiction  on  appeal  *for  the  purpose  [*5i3 
of  reversing  the  decree  rendered  by  that  court, 
and  of  vacating  any  unwarranted  proceedings- 
of  that  court,  which  necessarily  stand  in  the 
way  of  a  new  trial  there,  in  a  case  where,  in 
the  judgment  of  this  court,  a  new  trial 
ought  to  be  granted.  Where  the  court  below 
has  no  jurisdiction  of  the  case,  in  any  form 
of  proceeding,  the  course  of  this  court  is  to  di- 
rect the  cause  to  be  dismissed,  if  the  judgment 
or  decree  was  for  the  defendant  or  claimant, 
but  if  the  judgment  or  decree  was  for  the 
plaintiff  or  libelant,  the  court  here  will  re- 
verse the  judgment  or  decr^,  and  remand  the 
cause,  witn  directions  to  the  court  below  to 
dismiss  the  proceeding. 

Unless  the  practice  were  as  explained,  great 
injustice  would  be  done  in  all  cases  where  the 
judgment  or  decree  was  in  favor  of  the  party 
who  instituted  the  suit,  as  he  would  obtain  the 
full  benefit  of  a  judgment  or  decree,  rendered 
by  a  court  in  his  favor,  which  had  no  juri^idic- 
tion  to  hear  and  determine  the  controversy. 
Hence,  this  court  will,  in  all  such  cases,  reverse 
the  judgment  or  decree,  and  direct  the  proceed- 
ings to  be  dismissed,  or  remand  the  cause,  with 
directions  to  allow  the  pleadings  to  be  amended, 
and  to  grant  a  new  trial,  according  to  law. 
But  the  fund  in  this  case,  having  been  dis- 
tributed, a  new  trial  would  be  useless,  unlesa 
the  fund  is  restored  to  the  registry  of  the  court, 
where  it  was  deposited  before  the  decree  of  dis- 
tribution was  executed.  Although  the  district 
court  has  no  jurisdiction  in  such  a  case,  still, 
this  court  has  full  jurisdiction  on  appeal  to  re- 
verse the  action  of  that  court,  and  to  dismiss 
the  proceedings ;  or,  in  a  case  where  a  new  trial 
is  required,  to  remand  the  cause,  and  give  di- 
rections to  that  effect,  and  also,  to  direct  that 
a  writ  of  restitution  issue  to  the  proper  par- 
ties, to  cause  the  fund  to  be  restored  to  the 
registry  of  the  court,  from  which  It  was  erro- 
neously withdrawn. 

Decree  reversed,  and  the  cause  remanded, 
with  directions  to  allow  the  pleadings  to  be 
amended,  and  to  grant  a  new  trial,  and  issue  a 
writ  of  restitution,  in  conformity  to  the  opin- 
ion of  the  court. 


THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  VEAZIE  BANK,  Plffs,, 

V. 

JEREMIAH    FENNO,    Collector    of    Internal 

Revenue. 

(See  S.  C.  8  Wall.  633-566.) 
Direct  taxes,  what  are— Ux  on  bank  circula- 
tion   is    not — such    tax    is    constitutional- 
courts  cannot  prescribe  limitations  on  Legis^ 
lature — ^nor  the  extent  of  taxation. 

Direct  taxes  are  limited  to  taxes  on  land  tod 
appurtenances,   and   Uxcs  on   polls   or   caplUtioD 

The   power   to   tai   without   apportionment  et- 
NoTE.— Constitutional     equality    in    relation  t* 
corporate  taxation — see  note,  60  L.R.A.  321. 
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teodt  to  all  other  objects ;  such  taxes  must  be  laid 
and  collected  by  the  rule  of  UDiformity. 

A  tax  on  bank  circulation  is  not  a  direct  tax 
In  the  sense  of  the  Constitution. 

A  tax  on  bank  circulation  is  not  a  tax  on  the 
franchise  of  the  bank,  but  upon  property  created 
or  contracts  made  and  issued  under  the  franchise. 

The  Judicial  cannot  prescribe  to  the  Legislative 
Department  of  the  Government,  limitations  upon 
the  exercise  of  its  acknowledged  powers. 

If  a  particular  tax  bears  heavily  upon  a  corpora- 
tion, or  a  class  of  corporations,  it  cannot,  for  that 
reason  only,  be  pronounced  contrary  to  the  Consti- 
tution. 

Congress  may  restrain,  by  suitable  enactments, 
the  circulation  as  money  of  any  notes  not  issued 
under  its  own  authority. 

The  Act  of  Congress  of  July  13,  1866,  imposing 
a  tax  on  the  circulation  of  state  banks.  Is  can- 
Btltutional. 

[No.  30.] 

Argued  Oct.  18,  1869.      Decided  Dec  18,  1869. 

ON  A  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine. 

This  is  an  action  of  assumpsit,  brought  bj 
the  plaintiffs  in  the  court  below,  upon  an 
agrechd  statement  of  facts,  to  recover  a  certain 
tax  paid  with  penalty  and  costs,  under  protest. 
The  judges  of  that  court,  being  divided  in 
opinion,  certified  the  case  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  Caleb  Gushing,  Severdy  Johngoiiy 
and  W.  W.  Boyce,  for  plaintiff: 

The  tax  in  this  case  is  a  direct  one,  and  not 
being  laid  according  to  the  rule  of  apportion- 
ment, is  unconstitutional.  The  only  case  ever 
before  the  Supreme  Court  involving  this  ques- 
tion, is  Hilton  v.  U.  S.  3  Dall.  171. 

The  only  point  really  adjudicated  by  the 
court  in  that  case  was,  that  a  tax  on  carriages 
was  not  a  direct  tax. 

The  court  concedes  that  there  may  be  one 
other  direct  tax  in  addition  to  the  capitation 
tax,  viz.:  the  land  tax. 

We  think  it  is  obvious  that  this  great  ques- 
tion of  what  are  direct  taxes,  was  very  crudely 
considered  in  that  case. 

We  submit  that  the  tax  in  this  case  is  a 
duty,  in  the  sense  of  the  Constitution;  and  be- 
ing a  duty,  it  must  be  laid  by  the  rule  of  uni« 
formity. 

Const,  art.  I.  sec  8. 

We  insist  that,  to  comply  with  the  rule  of 
uniformity,  this  tax  of  tm  per  cent,  imposed 
by  the  Act  of  July  13,  1866,  sec.  9,  imposed  on 
the  circulation  of  state  banks,  should  have 
been  extended  to  the  circulation  of  national 
banks. 

Gilman  ▼.  Sheboygan,  2  Black,  510,  17  L.  ed« 
805;  Knowlton  v.  Rock  Co.  9  Wis.  410;  Zanes- 
ville  V.  Richards,  5  Ohio  St.  589.  See,  further, 
to  the  same  effect,  Atty-Gen.  v.  Plank  R.  Co.  11 
Wis.  42;  Exch.  Bk.  v.  Hines,  8  Ohio  St.  1. 

We  insist,  further,  that  the  tax  excepted  to 
in  this  case  is  unconstitutional  on  the  following 
ground: 

It  is  not  a  tax  imposed  for  the  sake  of  rev- 
enue. Its  excessive  character,  which  is  made 
evident  by  reference  to  the  tax  imposed  on  the 
circulation  of  the  national  banks  already  cited, 
proves  that  the  true  purpose  of  this  tax  is  to 
destroy  the  state  banks. 

If  Congress,  by  discriminating  taxation,  can 
destroy  the  state  banks,  it  can  equally,  in  the 
same  manner,  destroy  the  railroad  system  of 
the  SUtes. 

If  it  be  determined  in  this  case,  ai  it  must 
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necessarily  be  if  the  tax  in  this  case  is  sus- 
tained, ihat  the  taxing  power  of  Congress  is 
unlimited,  and  cannot  in  any  instance  be  in- 
quired into  by  this  court,  then  Congress  is  su- 
preme to  legislate  without  any  limitations,  pro- 
vided  it  is  done  in  the  form  of  levying  a  tax. 

This  principle  of  the  intention  with  which  an 
act  is  done  beinff  the  test  of  its  illegality,  is  a 
familiar  principle  of  common  law.  As  illus- 
tration, take  the  case  of  a  vessel  fitted  out  in 
supposed  violation  of  our  neutrality  laws. 

Why  may  not  the  same  principle  of  decision^ 
be  applied  in  this  case? 

The  Acts  of  Congress  cited  in  this  brief  lead, 
the  mind  with  absolute  certainty  to  the  con- 
clusion that  the  tax  in  this  case  was  laid,  not 
for  revenue  purposes,  but  to  destroy  the  state 
banks.  This  conclusion  being  thus  obtained,, 
how  can  the  constitutionality  of  this  tax  be 
sustained,  unless  the  court  is  prepared  to  hold 
that  a  law  of  Congress  abolishing  the  state 
banks,  pure  and  simple,  is  constitutional?  It 
is  a  maxim  of  the  law,  that  a  party  cannot  do 
that  indirectly  which  he  cannot  do  directly.  A 
familiar  illustration  of  this  is  furnished  by  the 
decisions  on  the  usury  laws. 

2  Saund.  Pi.  &  Ev.  tit.  Usury,  p.  895;  3- 
Toral.  L.  Diet.  tit.  Usury,  711. 
•  That  the  court  will  look  bevond  the  Act,  and 
test  its  constitutionality  by  the  journals  of  the 
body  that  passed  it,  is  held  by  the  following 
cases: 

State  ▼.  McBride,  4  Mo.  303;  People  v.  Camp- 
bell, 3  Gibn.  (HI.)  466;  People  v.  Purdy,  2: 
Hill.  31. 

The  tax  in  this  case  is  for  the  purpose  of  de- 
stroying a  franchise.  This  is  confiscating  pri* 
rate  property  for  public  use  without  compen- 
sation. In  this  point  of  view,  the  tax  in  this 
case  is  unconstitutional. 

The  National  Government  cannot  tax  the 
agencies  of  the  State  Governments. 

Cooley,  Const.  Lim.  483;  Fifield  v.  Close,  15- 
Mich.  509;  Warren  v.  Paul,  22  Ind.  276;  Jones 
V.  Estate  of  Keep,  19  Wis.  369;  Union  Bk.  v. 
Hill,  3  Cold.  (Tenn.)  325. 

Mr.  E.  R.  Hoar,  Atty-Gen.,  for  defendant: 

I.  The  tax  in  question  is  not  a  direct  tax 
within  the  meaning  of  the  Constitution  of  the 
United  SUtes. 

Stats.  1865  and  1866,  ch.  184,  sec.  9,  clause 
2d;  14  Stat,  at  L.  146,  Const.  U.  S.  art.  1,  sec» 
2;  sec.  9,  clause  4;  Hylton  v.  U.  S.  3  Dall.  171; 
Pac.  Ins.  Co.  v.  Soule   (ante,  95). 

It  is  not  a  tax  capable  of  being  apportioned 
among  the  States  according  to  numbers.  1 
Story,  Const.  2d.  ed.  677. 

II.  It  is  an  excise  or  duty  upon  a  branch  of 
business  or  the  mode  of  carrying  on  business, 
of  the  same  description  by  all  corporations 
of  the  same  character.  Const.  U.  S.  art.  I. 
sec.  8,  clause  1 ;  Society  for  Savings  v.  Coite,  6 
Wall.  594,  18  L.  ed.  897. 

III.  Congress  would  have  the  constitutional 
right  to  prohibit  what  it  thus  undertakes  to 
tax;  and  whatever  it  may  prohibit  (not  malum 
in  se),  it  may  regulate  or  permit  upon  condi- 
tion. 

IV*  If  Congress  has  the  power  to  tax,  the 
degree  of  taxation  is  not  to  be  regarded  by 
this  court,  but  is  within  the  discretion  of  Con- 
gress, the  motives  of  which  cannot  be  inquire<»- 
into  within  the  scope  of  its  constitutional  tuno 
tion. 
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McCuUoch  v.  Md.  4  Wheat.  316;  Ex  parte 
>IcCardle   (ante,  264) ;  Pac.  Ins.  Co.  v.  iSouIe 
(ante,  95). 

V.  The  power  to  tax  includes  the  power  to 
make  taxation  burdensome  or  even  destructive 
to  particular  branches  of  business. 

McCuUoch  V.  Md.  (supra),  316;  1  Story, 
Const,  bk.   3,  ch.   14. 

VI.  The  uniformity  required  in  taxation  is 
not  violated  by  an  exception  made  on  public 
grounds,  the  exception  being  in  itself  uniform 
in  all  the  States. 

See,  also,  Nathan  ▼.  La.  8  How.  73;  License 
Tax  cases,  5  Wall.  462,  18  L.  ed.  497. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  necessity  of  adequate  provision  for  the 
financial  exigencies  created  by  the  late  rebel- 
lion, suggested  to  the  Administrative  and  Legis- 
lative Departments  of  the  Government  impor- 
tant changes  in  the  systems  of  currency  and 
taxation  which  had  hitherto  prevailed.  These 
changes,  more  or  less  distinctly  shown  in  ad- 
ministrative recommendations,  took  form  and 
substance  in  Legislative  Acts.  We  have  now 
to  consider,  within  a  limited  range,  those  which 
relate  to  circulating  notes  and  the  taxation  of 
circulation. 

At  the  beginning  of  the  rebellion  the  circu- 
lating mediimn  consisted  almost  entirely  of 
bank-notes  issued  by  numerous  independent 
corporations  variously  organized  under  state 
legislation,  of  various  degrees  of  credit,  and 
very  unequal  resources,  administered  often 
with  great,  and  not  unfrequently  with  little 
skill,  prudence  and  integrily.  The  Acts  of 
Congress,  then  in  force,  prohibiting  the  re- 
537*]  ceipt  or  disbursement,  *in  the  transac- 
tions of  the  National  Government,  of  anything 
except  gold  and  silver,  and  the  laws  of  the 
States  requiring  the  redemption  of  bank-notes 
in  coin  on  demand,  prevented  the  disappear- 
ance of  gold  and  silver  from  circulation.  There 
was,  then,  no  national  currency  except  coin; 
there  was  no  general  (see  the  Act  of  Decem- 
ber 27, 1854,  to  suppress  small  notes  in  the  Dis- 
trict of  Columbia,  10  Stat.  599)  regulation  of 
any  other  by  national  legislation;  and  no  na- 
tional taxation  was  imposed  in  any  form  on 
"the  state  bank  circulation. 

The  first.  Act  authorizing  the  emission  of 
notes  by  the  Treasury  Department  for  circula- 
tion was  that  of  July  17,  1861.  12  Stat,  at  L. 
259.  The  notes  issued  under  this  Act  were 
treasury  notes,  payable  on  demand  in  coin. 
The  amount  authorized  by  It  was  $50,(X)0,000, 
and  was  increased  by  the  Act  of  February  12, 
1S62   (12  Stat,  at  L.  338),  to  $60,000,000. 

On  the  31st  of  December,  1861,  the  state 
banks  suspended  specie  payment.  Until  this 
time  the  expenses  of  the  war  had  been  paid  in 
coin,  or  in  the  demand  notes  just  referred  to; 
and,  for  some  time  afterwards,  they  continued 
to  be  paid  in  these  notes,  which,  if  not  re- 
deemed in  coin,  were  received  as  coin  in  the 
payment  of  duties. 

Subsequently,  on  the  25th  of  February,  1862, 
12  Stat,  at  L.  345,  a  new  policy  became  neces- 
sary in  consequence  of  the  suspension  and  of 
the  condition  of  the  country,  and  was  adopted. 
The  notes  hitherto  issued,  as  has  just  been  | 
stated,  were  called  treasury  notes,  and  were  | 
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payable  on  demand  in  coin.  The  Act  turn 
passed  authorized  the  issue  of  bills  for  circula- 
tion under  the  name  of  United  States  notes, 
made  payable  to  bearer,  but  not  expressed  to 
be  payable  on  demand,  to  the  amount  of  $150,- 
000,000;  and  this  amount  was  increased  by 
subsequent  Acts  to  $450,000,000,  of  which  $50,- 
000,(X)0  were  to  be  held  in  reserve,  and  only  to 
be  issued  for  a  special  purpose,  and  under 
special  directions  as  to  their  withdrawal  from 
circulation.  Act  of  July  11,  1862,  12  Stat,  at 
L.  532;  Act  of  March  3,  1863,  12  Stat,  at  L. 
710.  These  notes,  until  after  the  close  of  the 
war,  were  always  convertible  into,  or  receiva- 
ble at  par  for  *bonds  payable  in  coin,  [*S38 
and  bearing  coin  interest,  at  a  rate  not  less 
than  five  per  cent,  and  the  Acts  by  which  thej 
were  authorized,  declared  them  to  be  lawful 
mone^  and  a  legal  tender. 

This  currency,  issued  directly  by  the  gov- 
ernment for  the  disbursement  of  the  war  and 
other  expenditures,  could  not,  obviously,  be  a 
proper  object  of  taxation. 

But  on  the  25th  of  February,  1863,  the  Act 
authorizing  national  banking  associations  (12 
Stat.,  at  L.  670),  was  passed,  in  which,  for  the 
first  time  during  many  years.  Congress  recog- 
nized the  expediency  and  duty  of  imposing  a 
tax  upon  currency.  By  this  Act  a  tax  of  two 
per  cent,  annually  was  imposed  on  the  circula- 
tion of  the  associations  authorized  by  it.  Soon 
after,  by  the  Act  of  March  3,  1863,  12  Stat,  at 
L.  710,  a  similar  but  lighter  tax  of  one  per 
cent,  annually  was  imposed  on  the  circulation 
of  state  banks,  in  certain  proportions  to  their 
capital,  and  of  two  per  cent,  on  the  excess; 
and  the  tax  on  the  national  associations  was 
reduced  to  the  same  rates. 

Both  Acts  also  imposed  taxes  on  capital  and 
deposits,  which  need  not  be  noticed  here. 

At  a  later  date,  by  the  Act  of  June  3,  1864 
(13  Stat,  at  L.  Ill),  which  was  substituted 
for  the  Act  of  February  25th,  1863,  authorizing 
national  banking  associations,  the  rate  of  tax 
on  circulation  was  continued  and  applied  to 
the  whole  amount  of  it,  and  the  shares  of  their 
stockholders  were  also  subjected  to  taxation  by 
the  States;  and  a  few  days  afterwards,  by  the 
Act  of  June  30,  1864,  12  SUt.  at  L.  277,  to 
provide  ways  and  means  for  the  support  of  the 
government,  the  tax  on  the  circulation  of  the 
state  banks  was  also  continued  at  the  same  an- 
nual rate  of  one  per  cent,  as  before,  but  pay- 
ment was  required  in  monthly  installments  of 
one  twelfth  of  one  per  cent,  with  monthly  re- 
ports from  each  state  bank  of  the  amount  in 
circulation. 

It  can  hardly  be  doubted  that  the  object  of 
this  provision  was  to  inform  the  proper  author- 
ities of  the  exact  amount  of  paper  money  in 
circulation,  with  a  view  to  its  regulation  by  law. 

•The  first  step  taken  by  Congress  in  [•539 
that  direction  was  by  the  Act  of  July  17,  1862. 
12  Stat,  at  L.  592,  prohibiting  the  issue  and 
circulation  of  notes  under  one  dollar  by  any 
person  or  corporation.  The  Act  just  referred 
to  was  the  next,  and  it  was  followed  some 
months  later  by  the  Act  of  March  3d,  1865, 
amendatory  to  the  prior  Internal  Revenue 
Acts,  the  6th  section  of  which  provides,  "tliat 
every  national  banking  association,  state  bank, 
or  state  banking  association,  shall  pay  a  tax 
of  ten  per  centum  on  the  amount  of  the  noteA 
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of  any  state  bank,  or  state  banking  association, 
paid  out  by  them  after  the  first  day  of  July, 
1866."     13  Stat,  at  L.  484. 

The  same  provision  was  re-enacted,  with  a 
more  extendea  application,  on  tAe  13th  of  July, 
1866,  in  these  words:  "Every  national  bank- 
ing association,  state  bank,  or  state  banking 
association,  shall  pay  a  tax  of  ten  per  centum 
on  the  amount  of  notes  of  any  person,  state 
bank,  or  state  banking  association  used  for  cir- 
culation, and  paid  out  by  them  after  the  first 
day  of  August,  1866,  and  such  tax  shall  be  as- 
aesised  and  paid  in  such  manner  as  shall  be 

grescribed   by   the   Ck>mmissioner   of   Internal 
:evenue."     14  SUt.  at  L.  146. 

The  constitutionality  of  this  last  provision 
is  now  drawn  in  question,  and  this  brief  state- 
ment of  the  recent  legislation  of  Ck)n^ess  has 
been  made  for  the  purpose  of  placing  in  a 
clear  light  its  scope  and  bearing,  especially  as 
developed  in  the  provisions  just  cited.  It  will 
be  seen  that  when  the  policy  of  taxing  bank 
circulation  was  first  adopted  in  1863,  Congress 
was  inclined  to  discriminate  for,  rather  than 
against,  the  circulation  of  the  state  banks ;  but 
that  when  the  country  had  been  sufficiently 
furnished  with  a  national  currency  by  the  is- 
sues of  United  States  notes  and  of  national 
bank  notes,  the  discrimination  was  turned, 
and  very  decidedly  turned,  in  the  opposite  di- 
rection. 

The  general  question  now  before  us  is,  wheth- 
er or  not  the  tax  of  ten  per  cent,  imposed  on 
state  banks  or  national  banks  paying  out  the 
540*]  notes  of  individuals  or  state  banks  *used 
for  circulation,  is  repugnant  to  the  Constitu- 
tion of  the  United  States. 

It  is  presented  by  a  certificate  of  division  of 
opinion  between  the  Judges  of  the  Circuit 
C^urt  of  the  United  States  for  the  District  of 
Maine,  In  a  suit  brought  by  the  President,  Di- 
rectors and  Company  of  the  Veade  Bank 
against  Jeremiah  Fenno,  Collector  of  Internal 
Revenue,  for  the  recoveiy  of  the  tax,  penalty 
and  costs  paid  by  the  Bank  to  the  c611ector 
under  protest  and  to  avoid  restraint. 

The  Veazie  Bank  is  a  Corporation  chartered 
by  the  State  of  Maine,  with  authority  to  issue 
bank  notes  for  circulation,  and  the  notes  on 
which  the  tax  imposed  by  the  Act  was  col- 
lected, were  issued  under  this  authority.  There 
is  nothing  in  the  case,  showing  that  the  Bank 
«iistained  any  relation  to  the  State  as  a  finan- 
cial agent,  or  that  its  authoritv  to  Issue  notes 
was  conferred  or  exercised  with  any  special 
reference  to  other  than  private  interests. 

The  case  was  presented  to  the  circuit  court 
upon  an  agreed  statement  of  facts;  and,  upon 
«  prayer  for  instructions  to  the  jury,  the 
judges  found  themselves  opposed  in  opinion  on 
three  questions,  the  first  of  which  is  this: 

"Whether  the  second  clause  of  the  9tb  sec- 
tion of  the  Act  of  Congress  of  the  13th  of  July, 
1866,  under  which  the  tax  is  this  case  was  lev- 
led  and  collected,  is  a  valid  and  constitutional 
law." 

The  other  two  questions  differ  from  this  in 
form  only,  and  need  not  be  recited. 

In  support  of  the  position  that  the  Act  of 
Congress,  so  far  as  It  provides  for  the  levy  and 
-collection  of  this  tax,  is  repugnant  to  the  Con- 
stitution, two  propositions  have  been  argued 
with  much  'force  and  earnestness. 
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The  first  is  that  the  tax  in  question  is  a  di- 
rect tax,  and  has  not  been  apportioned  among 
the  States  agreeably  to  the  Constitution. 

The  second  is  that  the  Act  imposing  the  tax 
impairs  a  franchise  granted  by  the  State,  and 
that  Congress  has  no  power  to  pass  any  law 
with  that  intent  or  effect. 

The  first  of  these  propositions  will  be  first 
examined. 

The  difficulty  of  defining  with  accuracy  the 
terms  used  in  the  clause  of  the  Constitution 
which  confers  the  power  of  taxation  upon  Con- 
gress, was  felt  in  the  Convention  which  framed 
that  instrument,  and  has  always  been  experi- 
enced by  courts  when  called  upon  to  determine 
their  meaning. 

The  general  intent  of  the  Constitution,  how- 
ever, seems  plain.  The  General  Government, 
administered  by  the  Congress  of  the  Confedera- 
tion had  been  reduced  to  the  verge  of  impoten- 
cy  by  the  necessity  of  relying  for  revenue  upon 
re<}ui8itions  on  the  States,  and  it  was  a  leading 
object  in  the  adoption  of  the  Constitution  to  re- 
lieve the  government,  to  be  organized  under  it, 
from  this  necessity,  and  confer  upon  it  ample 
power  to  provide  revenue  by  the  taxation  of 
persons  and  property.  And  nothing  is  clearer, 
from  the  discussions  in  the  Convention  and  the 
discussions  which  preceded  final  ratification 
by  the  necessary  number  of  States,  than  the 
purpose  to  give  this  power  to  Congress,  as  to 
the  taxation  of  everything  except  exports,  in  ita 
fullest  extent. 

This  purpose  is  apparent,  also,  from  the  terms 
in  which  the  taxing  power  is  gpranted.  The 
power  is  'To  lay  and  collect  taxes,  duties,  im- 
posts and  excises,  to  pay  and  provide  for  the 
common  defense  and  general  welfare  of  the 
United  States."  More  comprehensive  words 
could  not  have  been  used.  Exports  only  are  by 
another  provision  excluded  from  its  application. 

*There  are,  indeed,  certain  virtual  [*54> 
limitations,  arising  from  the  principles  of  the 
Constitution  itself.  It  would,  undoubtedly,  be 
an  abuse  of  the  power  if  so  exercised  as  to  im- 
pair the  separate  existence  and  independent 
self-government  (County  of  Lane  v.  Oregon,  73 
[ante,  103]),  of  the  States,  or  if  exercised  for 
ends  inconsistent  with  the  limited  grants  of 
power  in  the  Constitution. 

And  there  are  directions  as  to  the  mode  of 
exercising  the  power.  If  Congress  sees  fit  to 
impose  a  capitation,  or  other  direct  tax,  it  must 
be  laid  in  proportion  to  the  census ;  if  Congress 
determines  to  impose  duties,  imposts,  and  ex- 
cises, they  must  be  uniform  throughout  the 
United  States.  These  are  not  strictly  limita- 
tions of  power.  They  are  rules  prescribing  the 
mode  in  which  it  shall  be  exercised.  It  still  ex- 
tends to  every  object  of  taxation,  except  ex- . 
ports,  and  may  be  applied  to  every  object  of 
taxation  to  which  it  extends,  in  such  measure 
as  Congress  may  determine. 

The  comprehensiveness  of  the  power  thus 
given  to  Congress,  may  serve  to  explain,  at 
least,  the  absence  of  any  attempt  by  members 
of  the  Convention  to  define,  even  in  debate,  the 
terms  of  the  grant.  The  words  used  certainly 
describe  the  whole  power,  and  it  was  the  inten- 
tion of  the  Convention  that  the  whole  power 
should  be  conferred.  The  definition  of  partic- 
ular words,  therefore,  became  unimportant. 

It  may  be  said,  indeed,  that  this  observation, 
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however  just  in  its  application  to  the  general 
grant  of  power,  cannot  be  applied  to  the  rules 
by  which  different  descriptions  of  taxes  are  di- 
rected to  be  laid  and  collected. 

Direct  taxes  must  be  laid  and  collected  by  the 
rule  of  apportionment;  duties,  imposts  and  ex- 
cises must  be  laid  and  collected  under  the  rule 
of  uniformity. 

Much  diversity  of  opinion  has  always  pre- 
vailed upon  the  question,  what  are  direct 
taxes?  Attempts  to  answer  it  by  reference  to 
the  definitions  of  political  economists  have 
been  frequently  made,  but  without  satisfactory 
results.  The  enimieration  of  the  different 
kinds  of  taxes  which  Congress  was 
54a*]  'authorized  to  impose  was  probably 
made  with  very  little  reference  to  their  spec- 
ulations. The  great  work  of  Adam  Smith, 
the  first  comprehensive  treatise  on  political 
economy  in  the  English  language,  had  then 
been  recently  published;  but  in  this  work, 
thovgh  there  are  passages  which  refer  to  the 
characteristic  difference  between  direct  and  in- 
direct taxation,  there  is  nothing  which  affords 
any  valuable  light  on  the  use  of  the  words 
."direct  taxes"  in  the  Constitution. 

We  are  obliged,  therefore,  to  resort  to  his- 
torical evidence,  and  to  seek  the  meaninff  of 
the  words  in  the  use  and  in  the  opinion  of  those 
whose  relations  to  the  government,  and  means 
of  knowledge,  warranted  them  in  speaking 
with  authority. 

And,  considered  in  this  light,  the  meaning 
and  application  of  the  rule,  as  to  direct  taxes, 
appears  to  us  quite  clear. 

It  is,  as  we  think,  distinctly  shown  in  every 
Act  of  Congress  on  the  subject. 

In  each  of  these  Acts,  a  gross  sum  was  laid 
upon  the  United  States,  and  the  total  amount 
was  apportioned  to  the  several  States,  accord- 
ing to  their  respective  numbers  of  inhabitants, 
ma  ascertained  by  the  last  preceding  census. 
Having  been  apportioned,  provision  was  made 
for  the  imposition  of  the  tax  upon  the  subjects 
specified  in  the  Act,  fixing  its  total  sum. 

In  1798,  when  the  first  direct  tax  was  im- 
posed, the  total  amount  was  fixed  at  $2,000,000 
(Act  of  July  14,  1798,  1  U.  S.  Stat,  at  L.  697)  ; 
in  1813,  the  amount  of  the  second  direct  tax 
was  fixed  at  $3,000,000  (Act  of  August  2,  1813, 
3  Stat,  at  L.  53) ;  in  1815,  the  amount  of  the 
third  at  $6,000,000,  and  it  was  made  an  annual 
Ux  (Act  of  Jan.  9,  1815,  3  SUt.  at  L.  164) ; 
in  1816,  the  provision  making  the  tax  annual 
was  repealed  by  the  repeal  of  the  1st  section  of 
the  Act  of  1816,  and  the  total  amount  was  fixed 
for  that  year  at  $3,000,000  (Act  of  March  5, 
1816,  3  Stat,  at  L.  265).  No  other  direct  tax 
was  imposed  until  1861,  when  a  direct  tax  of 
$20,000,000  was  laid  and  made  annual  (Act 
of  August  5,  1861,  12  Stat,  at  L.  294) ;  but 
543*]  ^^®  provision  *making  it  annual  was  sus- 
pended, and  no  tax,  except  that  first  laid  was 
ever  apportioned.  In  each  instance,  the  total 
sum  was  apportioned  among  the  States,  by 
the  constitutional  rule,  and  was  assessed  at 

Prescribed  rates,  on  the  subjects  of  the  tax. 
hese  subjects,  in  1798  (Act  of  July  9,  1798,  1 
Stat,  at  L.  586),  1813  (Act  of  July  22,  1813,  3 
Stat,  at  L.  26),  1815  (3  Stat,  at  L.  166),  1816 
(3  Stat,  at  L.  255),  were  lands,  improvements, 
dwelling  houses,  and  slaves;  and  in  1861,  lands, 
improvements  and  dwelling-houses  only.  Un- 
der the  Act  of  1798,  slaves  were  assessed  at 
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fifty  cents  on  each;  under  the  other  Acts, 
cording  to  valuation  by  assessors. 

This  review  shows  that  personal  property, 
contracts,  occupations,  and  the  like,  have  never 
been  regarded  by  Congress  as  proper  subjects 
of  direct  tax.  It  has  been  supposed  that  slaves 
must  be  considered  as  an  exception  to  this  ob- 
servation. But  the  exception  is  rather  appar- 
ent than  reaL  As  persons,  slaves  were  proper 
subjects  of  a  capitation  tax,  which  is  described 
in  the  Constitution  as  a  direct  tax ;  as  property 
they  were  by  the  laws  of  some,  if  not  most  of 
the  States,  classed  as  real  property,  descendible 
to  heirs.  Under  the  first  view,  they  would  b» 
subject  to  the  tax  of  1798,  as  a  capitation  tax; 
under  the  latter,  they  would  be  subject  to  the 
taxation  of  the  other  years  as  realty.  That 
the  latter  view  was  that  taken  by  the  framers 
of  the  Acts  after  1798,  becomes  highly  proba- 
ble, when  it  is  considered,  that  in  the  States 
where  slaves  were  held,  much  of  the  value 
which  would  otherwise  have  attached  to  land 
passed  into  the  slaves.  If,  indeed,  the  land 
only  had  been  valued  without  the  slaves,  the 
land  would  have  been  subject  to  much  heavier 

Proportional  imposition  in  those  States  than  in 
tates  where  there  were  no  slaves ;  for  the  pro* 
portion  of  tax  imposed  on  each  State  was  deter- 
mined by  population,  without  reference  to  the 
subjects  on  which  it  was  to  be  assessed. 

The  fact,  then,  that  slaves  were  valued,  un- 
der the  Acts  referred  to,  far  from  showing,  as 
some  have  supposed,  that  Congress  regarded 
personal  property  as  a  proper  object  of 
*direct  taxation  under  the  Constitution,  [*544 
shows  only  that  Ongress,  after  1798,  regarded 
slaves,  for  the  purposes  of  taxation,  as  realty. 

It  may  be  rightly  affirmed,  therefore,  that  is 
the  practical  construction  of  the  Constitution 
by  Congress,  direct  taxes  have  been  limited  to 
taxes  on  land  and  appurtenances,  and  taxes  ob 
polls,  or  capitation  taxes. 

And  this  construction  is  entitled  to  great  con- 
sideration, especially  in  the  absence  of  any* 
thing  averse  to  it  in  the  discussions  of  the  Con- 
vention which  framed,  and  of  the  Conventions 
which  ratified  the  Constitution. 

What  does  appear  in  those  discussions,  oit 
the  contrary,  supports  the  construction.    Mr. 
Madison,  says  Mr.  King,  asked  what  was  the 
precise  meaning  of  direct  taxation,  and  no  one 
fmswered.    On  another  day,  when  the  questioi^ 
of    proportioning   representation    to    taxation^ 
and  both  to  the  white  and  three  fifths  of  the 
slave  inhabitants,  was  under  consideration,  Mr. 
Ellsworth  said:  ''In  case  of  a  poll  tax,  there 
would  be  no  difficulty;"  and,  speaking  doubt- 
less of  direct  taxation,  he  went  on  to  observe: 
''The  sum  allotted  to  a  State  may  be  levied 
without  difficulty,  according  to  the  plan  used  in 
the  State  for  raising  its  own  supplies."    All 
this,  doubtless,   shows  uncertainty  as  to  the 
true  meaning  of  the  term  direct  tax;  but  it 
indicates,  also,  an  understanding  that  direct 
taxes  were  such  as  may  be  levied  by  capitation, 
and  on  lands  and  appurtenances;  or,  perhapSr 
by  valuation  and  assessment  of  personal  prop- 
erty upon  general  lists.     For  these  were  the 
subjects  from  which  the  States  at  that  time 
usually  raised  their  principal  supplies. 

This  view  received  the  sanction  of  this  court 
two  years  before  the  enactment  of  the  first  U^ 
imposing  direct  taxes  eo  nomine. 

During  the  February  Term,  1796,  the  con- 
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ttitutionality  of  the  Act  of  1704,  imposing  a 
duty  on  carriages,  came  under  consideration 
in  the  case  of  Hylton  v.  U.  S.  3  Dall.  171. 
Suit  was  brought  by  the  United  States  against 
545*]  Daniel  Hylton,  'to  recover  the  penalty 
impeded  by  the  Act  for  not  returning  and  pay- 
ing duty  on  a  number  of  carriages,  for  the  con- 
veyance of  persons,  kept  by  the  defendant  for 
his  own  use.  The  law  did  not  provide  for  the 
apportionment  of  the  tax,  and  if  it  was  a  di- 
rect tax,  the  law  was  confessedly  unwarranted 
by  the  Constitution.  The  only  question  in  the 
case,  therefore,  was,  whether  or  not  the  tax 
was  a  direct  tax. 

The  case  was  one  of  great  expectation,  and  a 
general  interest  was  felt  in  its  determination. 
It  was  argued,  in  support  of  the  tax,  by  Lee, 
Attorney-General,  and  Hamilton,  recently  Sec- 
retary of  the  Treasury;  in  opposition  to  the 
tax,  by  Campbell,  Attorney  for  the  Virginia 
District,  and  Ingersoll,  Attorney-General  of 
Pennsylvania. 

Of  the  justices  who  then  filled  this  bench 
Ellsworth,  Paterson  and  Wilson  had  been  mem- 
bers, and  tlie  conspicuous  members,  of  the  Con- 
stitutional Convention,  and  each  of  the  three 
had  taken  part  in  the  discussions  relating  to 
direct  taxation.  Ellsworth,  the  Chief  Justice, 
sworn  into  office  that  morning,  not  having 
heard  the  whole  argimient,  declined  taking 
part  in  the  decision.  Cushing  senior  Associate 
Justice,  having  been  prevented,  by  indisposi- 
tion, from  attending  to  the  argument,  also  re- 
frained from  expressing  an  opinion.  The  other 
judges  delivered  their  opinions  in  succession, 
the  youngest  in  commission  delivering  the  first, 
and  the  oldest  the  last. 

They  all  held  that  the  tax  on  carriages  was 
not  a  direct  tax,  within  the  meaning  of  the 
Constitution.  Chase,  Justice,  was  inclined  to 
think  that  the  direct  taxen  contemplated  by  the 
Constitution  are  only  two;  a  capitation  or  poll 
tax,  and  a  tax  on  land.  He  doubted  whether  a 
Uuc  by  a  general  assessment  of  personal  prop- 
erty can  be  included  within  the  term  *Mirect 
tax."  Paterson,  who  had  taken  a  leading  part 
in  the  Constitutional  Convention,  went  more 
fully  into  the  sense  in  which  the  words,  giving 
the  power  of  taxation,  were  used  by  that  body, 
in  the  course  of  this  examination  he  said: 

''Whether  direct  taxes,  in  the  sense  of  the 
Constitution,  comprehend  any  other  tax  than  a 
546*]  capitation  tax,  and  tax  on  *land,  is  a 
questionable  point.  If  Congress,  for  instance, 
should  tax,  in  the  aggregate  or  mass,  things 
that  generally  pervaoe  all  the  States  in  the 
Union,  then,  perhaps,  the  rule  of  apportion- 
ment would  be  the  most  proper,  especially  if 
an  assessment  was  to  intervene.  This  appears 
from  the  practice  of  some  of  the  States  to  have 
been  considered  as  a  direct  tax.  Whether  it 
be  so,  under  the  Constitution  of  the  United 
States,  is  a  matter  of  some  difficulty;  but  as 
it  is  not  before  the  court,  it  would  be  improp- 
er to  give  any  decisive  opinion  upon  it.  I 
never  entertained  a  doubt  that  the  principal 
—I  will  not  say  the  only— objects  that  the 
framers  of  the  Constitution  contemplated  as 
falling  within  the  rule  of  apportionment,  were 
a  capitation  tax  and  a  tax  on  land."  Hylton  v. 
U.  S.  3  Dall.  177. 

Iredell,  delivering  his-  opinion  at  length,  con- 
eurretl  generally  in  the  views  of  Justices  Chase 
and  Paterson.  Wilson  had  expressed  his  opin- 
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ion*  to  the  same  general  effect,  when  giving  the 
decision  upon  the  circuit,  and  did  not  now  re- 
peat them.  Neither  Chief  Justice  Ellsworth 
nor  Justice  Cushing  expressed  any  dissent ;  and 
it  canont  be  supposed,  if  in  a  case  so  important, 
their  judgments  had  differed  from  those  an- 
nounced, that  an  opportunity  would  not  have 
been  given  them  bv  an  order  for  re-argimient 
to  participate  in  the  decision. 

It  may  be  safely  assumed,  therefore,  as  the 
imanimous  judgment  of  the  court,  that  a  tax  on 
carriages  is  not  a  direct  tax.  And  it  may  fur- 
ther be  taken  as  established  upon  the  testi* 
mony  of  Paterson,  that  the  words  "direct 
taxes/'  as  used  in  the  Constitution,  compre- 
hend only  capitation  taxes  and  taxes  on  land, 
and  perhaps  taxes  on  personal  property  by 
general  valuation  and  assessment  of  the  various 
descriptions  possessed  within  the  several  states. 

It  follows  necessarily  that  the  power  to  tax 
without  apportionment  extends  to  all  other  ob- 
jects. Taxes  on  other  objects  are  included 
under  the  heads  of  taxes  not  direct,  duties, 
imposts  and  excises,  and  must  be  laid  and  col« 
lected  hj  the  rule  of  uniformity.  The  tax  un- 
der consideration  is  a  tax  on  bank  *cir-  [*547 
culation,  and  may  very  well  be  classed  under 
the  head  of  duties.  Certainly  it  is  not,  in  the 
sense  of  the  Constitution,  a  direct  tax.  It 
may  be  said  to  come  within  the  same  category 
of  taxation  as  the  tax  on  incomes  of  insur- 
ance companies,  which  this  court,  at  the  last 
term,  in  the  case  of  Soule  ▼.  Pacific  Ins.  Co. 
[ante,  95],  held  not  to  be  a  direct  tax. 

Is  it,  then,  a  tax  on  a  franchise  gpranted  by 
a  State,  which  Congress,  upon  any  principle 
exempting  the  reserved  powers  of  the  States 
from  impairment  by  taxation,  must  be  held  to 
have  no  authority  to  lav  and  collect? 

We  do  not  say  that  there  may  not  be  such 
a  tax.  It  may  be  admitted  that  the  reserved 
rights  of  the  States,  such  as  the  right  to  pass 
laws,  to  give  effect  to  laws  through  executive 
action,  to  administer  justice  through  the  courts, 
and  to  employ  all  necessary  agencies  for  legiti- 
mate purposes  of  State  Government,  are  not 
proper  subjects  of  the  taxing  power  of  Con- 
gress. But  it  cannot  be  admitted  that  fran- 
chises granted  by  a  State  are  necessarily  ex- 
empt from  taxation;  for  franchises  are  prop- 
erty, often  very  valuable  and  productive  prop- 
erty; and  when  not  conferred  for  the  purpose 
of  giving  effect  to  some  reserved  power  of  a 
State,  seem  to  be  as  properly  objects  of  taxa- 
tion as  any  other  property. 

But  in  the  case  before  us  the  object  of  taxa- 
tion is  not  the  franchise  of  the  Bank,  but  prop- 
erty created,  or  contracts  made  and  issued  un- 
der the  franchise,  or  power  to  issue  bank-bills. 
A  railroad  company,  m  the  exercise  of  its  cor- 
porate franchises,  issues  freight  receipts,  bills 
of  lading  and  passenger  tickets;  and  it  cannot 
be  doubted  that  the  organization  of  railroada 
is  quite  as  important  to  the  State  as  the  or- 
ganization of  banks.  But  it  will  hardly  be 
questioned  that  these  contracts  of  the  company 
are  objects  of  taxation  within  the  powers  of 
Congress,  and  not  exempted  by  any  relation  to 
the  State  which  granted  the  charter  of  the  rail- 
road. And  it  seems  difficult  to  distinguish  the 
taxation  of  notes  issued  for  circulation  from 
the  taxation  of  these  railroad  contracts.  Both 
descriptions  of  contracts  are  means  *of  ['548 
profit  to  the  corporations  which  issue  them; 
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and  both,  as  we  think,  may  properly  be  made 
contributory  to  the  public  revenue. 

It  is  insisted,  however,  that  the  tax  in  the 
case  before  us  is  excessive,  and  so  excessive  as 
to  indicate  a  purpose  on  the  part  of  Congress 
to  destroy  the  franchise  of  the  Bank,  and  is, 
therefore,  beyond  the  constitutional  power  of 
Ck>ngress. 

The  first  answer  to  this  is  that  the  Judicial 
cannot  prescribe  to  the  Le^^islative  Depart- 
ments of  the  Government  limitations  upon  the 
exercise  of  its  acknowledged  powers.  The  power 
to  tax  may  be  exercised  oppressively  upon  per- 
sons, but  the  responsibility  of  the  Legisla- 
ture is  not  to  the  courts,  but  to  the  people  by 
whom  its  members  are  elected.  So  if  a  par- 
ticular tax  bears  heavily  upon  a  corporation, 
i)T  a  class  of  corporations,  it  cannot,  for  that 
reason  only,  be  pronounced  contrary  to  the 
Constitution. 

But  there  is  another  answer  which  vindicates 
equally  the  wisdom  and  the  power  of  Congress. 

It  cannot  be  doubted  that  under  the  Consti- 
tution the  power  to  provide  a  circulation  of 
coin  is  given  to  Congress,  .^d  it  is  settled 
by  the  uniform  practice  of  the  government  and 
by  repeated  decisions,  that  Congress  may  con- 
stitutionally authorize  the  emission  of  bills  of 
eredit.  It  is  not  important  here  to  decide 
whether  the  quality  of  legal  tender,  in  pay- 
ment of  debts,  can  be  constitutionally  impart- 
ed to  these  bills ;  it  is  enough  to  say,  that  there 
can  be  no  question  of  the  power  of  the  gov- 
ernment to  emit  them ;  to  make  them  receivable 
In  payment  of  debts  to  itself;  to  fit  them  for 
use  by  those  who  see  fit  to  use  them  in  all  the 
transactions  of  commerce;  to  provide  for  their 
redemption;  to  make  them  a  currency,  uniform 
in  value  and  description,  and  convenient  and 
useful  for  circulation.  These  powers,  until  re- 
cently, were  only  partially  and  occasionally  exer- 
cised. Lately,  however,  they  have  been  called  in- 
to full  activity,  and  Congress  has  undertaken  to 
supply  a  currency  for  the  entire  country. 

The  methods  adopted  for  the  supply  of  this 
currency  were  briefiy  explained  in  the  first  part 
549*]  of  this  opinion.  It  now  'consists  of  coin, 
of  United  States  notes,  and  of  the  notes  of  the 
national  banks.  Both  descriptions  of  notes 
may  be  properly  described  as  bills  of  credit, 
for  both  are  furnished  by  the  government;  both 
are  issued  on  the  credit  of  the  government; 
and  the  government  is  responsible  for  the  re- 
demption of  both;  primarily  as  to  the  first  de- 
scription, and  immediately  upon  default  of  the 
bank,  as  to  the  second.  When  these  bills  shall 
be  made  convertible  into  coin,  at  the  will  of  the 
holder,  this  currency  will,  perhaps,  satisfy  the 
wants  of  the  commimity,  in  respect  to  a  circu- 
lating medium,  as  perfectly  as  any  mixed  cur* 
rency  that  can  be  devised. 

Having  thus,  in  the  exercise  of  undisputed 
constitutional  powers,  undertaken  to  provide 
a  currency  for  the  whole  country,  it  cannot  be 
questioned  that  Congress  may,  constitutionally, 
secure  the  benefit  of  it  to  the  people  by  appro- 
priate legislation.  To  this  end.  Congress  has 
denied  the  quality  of  legal  tender  to  foreign 
coins,  and  has  provided  by  law  against  the  im- 
position of  counterfeit  and  base  coin  on  the 
community.  To  the  same  end,  Congress  may 
restrain,  by  suitable  enactments,  the  circula- 
tion as  money  of  any  notes  not  issued  under  its 
own  authority.  Without  this  power,  indeed* 
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I  its  attempts  to  secure  a  sound  and  uniform 
currency  for  the  country  must  be  futile. 

Viewed  in  this  light,  as  well  as  in  the  other 
light  of  a  duty  on  contracts  or  property,  we 
cannot  doubt  the  constitutionality  of  the  tax 
under  consideration. 

The  three  questions  certified  from  the  Circuit 
Court  of  the  District  of  Maine  must,  therefore^ 
be  answered  affirmatively. 

Mr.  Justice  Nelson,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  a 
majority  of  the  court  in  this  case. 

The  Veazie  Bank  was  incorporated  by  the 
Legislature  of  the  State  of  Maine,  in  1848,  with 
a  capital  of  $200,000,  and  was  invested  with  the 
customary  powers  of  a  banking  institution; 
and,  among  others,  the  power  of  receiving  de- 
posits, 'discounting  paper,  and  issuing  ['550 
notes  or  bills  for  circulation.  The  constitu- 
tional authority  of  the  State  to  create  these  in- 
stitutions; and  to  invest  them  with  full  banking 
powers,  is  hardly  denied.  But  it  may  be  use- 
lul  to  recur  for  a  few  moments  to  the  source 
of  this  authority. 

The  10th  Amendment  to  the  Constitution  is 
as  follows:  "The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people."  On  look- 
ing into  the  Constitution,  it  will  be  found  that 
there  is  no  clause  or  provision  which  either 
expressly  or  by  reasonable  implication,  dele- 
gates this  power  to  the  Federal  Government, 
which  originally  belonged  to  the  States,  nor 
which  prohibits  it  to  them.  In  the  discussions 
on  the  subject  of  the  creation  of  the  first  Bank 
of  the  United  States,  in  the  first  Congress,  and 
in  the  Cabinet  of  Washington,  in  1790  and  1791, 
no  question  was  made  as  to  the  constitution- 
ality of  the  state  banks.  The  only  doubt  that 
existed,  and  whilsh  divided  the  opinion  of  the 
most  eminent  statesmen  of  the  day,  many  of 
whom  had  just  largely  participated  in  the  for- 
mation of  the  Constitution,  the  government 
under  which  they  were  then  engaged  in  organ- 
izing, was,  whether  or  not  Congress  possessed 
a  concurrent  power  to  incorporate  a  banking 
institution  of  the  United  States. 

Mr.  Hamilton,  in  his  celebrated  report  on  a 
national  bank  to  the  House  of  Representatives, 
discusses  at  some  length  the  question,  whether 
or  not  it  would  be  expedient  to  substitute  the 
Bank  of  North  America,  located  in  Philadel- 
phia, and  which  had  accepted  a  charter  from 
the  Legislature  of  Pennsylvania,  in  the  place  of 
organizing  a  new  bank.  And,  although  he 
finally  came  to  the  conclusion  to  organize  a 
new  one,  there  is  not  a  suggestion  or  intima- 
tion as  to  the  illegality  or  unconstitutionality 
of  this  state  bank. 

The  Act  incorporating  this  bank,  passed  Feb- 
ruary 25th,  1791,  prohibited  the  establishment 
of  any  other  by  Congress,  during  its  charter, 
but  said  nothing  as  U>  the  state  banks.  A  like 
prohibition  is  contained  in  the  Act  incorpo- 
rating the  Bank  of  the  United  States  of  1816. 
The  constitutionality  of  a  *baiik  incor-  [*55i 
porated  by  Congress  was  first  settled  by  the 
judgment  of  this  court  in  McCuUoch  v.  The 
State  of  Maryland,  4  Wheat,  p.  316,  in  1819. 
In  that  case  both  the  counsel  and  tb<*  court 
recognize  the  legality  and  constitutionality  ot 
banks  Incorporated  by  the  States. 
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The  constitutionality   of   the    Bank   of   the 
United   States   was   again    discussed,    and    de- 
cided in  the  case  of  Osborn  v.  United  States 
Bank,  9  Wheat.  738.     And,  in  connection  with 
this,  was  argued  and  decided  a  point  in  the 
case  of  Tlie  United  States  Bank  v.  The  Plant- 
ers* Bank   of  Georgia,  which  was  common  to 
both  cases.      Tlie   question    was,    wliether    the 
Circuit  Courts  of  the  United  States  had  juris- 
diction of  a  suit,  brought  by  the  United  States 
Bank  against  the  Planters'  Bank  of  Georgia, 
incorporated  by  that  State,  and  in  which  the 
State  was  a  stockliolder.     9  Wheat.  804,  004. 
The  court   held  in   both  cases  that  it  had. 
Since  the  adoption  of  the  Constitution,  down 
to  the  present  Act  of  Congress,  and  in  the  case 
now  before  us.  the  question  in  Congress  and 
in  the  courts  has  been;  not  whether  the  state 
banks    were    constitutional     institutions,    but 
whether  Congress  had  the  power  conferred  on 
it  by  the  States,  to  establish  a  national  bank. 
As  we  have  said,  that  question  was  closed  by 
the  judgment  of  this  court  in  ^tcCulloch  v.  The 
State  of  Maryland.     At  the  time  of  the  adop- 
tion of  the  Constitution,  there  were  four  §tate 
banks   in   existence  and   in   operation — one   in 
each  of  the  States  of  Pennsylvania,  Xew  York, 
Massachusetts    and    Maryland.      The    one    in 
Philadelphia  had  been  originally  chartered  by 
the    Confederation,    but    subsequently    took    a 
charter  under  the  State  of  Pennsylvania.  The 
framers   of    the    Constitution    were,    therefore, 
familiar  with  these  state  banks,  and  the  circu- 
lation of  their  paper  as  money:  and  were  also 
familiar  with  the  practice  of  the  States,  that 
were  so  common,  to  issue  bills  of  credit,  which 
were  bills  issued  by  the  State,  exclusively  on 
its  own  credit,  and  intended  to  circulate  as  cur- 
rency,   redeemable    at    a    future    day.     They 
guarded  the   i>oople  against  the  ^vils  of  this 
552*]    practice  of  the  State  (governments  *by 
the   provision  in  the  10th  section  of  the  first 
article,   "that   no   State  shall"   **emit  bills  of 
crpilit."  and,  in  the  same  section,  guard  against 
any  abuso  of  paper  money  of  the  state  banks 
in   the   following  words:    **nor  make  anything 
but  j^old  and  silver  coin  a  tender  in  ]Mi\nncnt 
of  debts.''    As  bills  of  credit  were  thus  entirely 
abolished.  tli»»  paper  money  of  the  state  banks 
was   the  only  currency  of  circulating  medium 
to  which  this  )»rohibition  cotild  have  had  any 
application,  and  was  the  only  currency,  except 
golf!    ami  silver,  left  to  the  States.     The  pio- 
hibition  took  from  this  paper  all  coercive  cir- 
culation. 11  hd   left  it  to  stand  alone  uj>on  the 
credit  of  tlic  banks. 

Jt   wa«»  no  longer  an  irredeemable  currenc}', 

as  the  banks  were  under  obligation,  including, 

frequently,  that  of  its  stockholders,  to  redeem 

fheir  paper  in  circulation,  in  gold  or  silver,  at 

the  counter.    The  state  banks  were  left  in  this 

condition   by   the   Constitution,    untouched   by 

anj"    other  provision.     As  a  consequence,  they 

were  gradually  established  in  most  or  all  of  the 

States,  and  had  not  been  encraached  upon  or 

fegislated  against,  or  in  any  other  way  inter- 

K^red  with,  by  Acts  of  Congress,  for  more  than 

three  quarters  of  a  century — from  1787  to  1864. 

Hut,  in  addition  to  the  above  recognition  of 

the  state  banks,  the  question  of  their  constitu- 

tionalitv  came  directly  before  this  court  in  the 

case   of  Brisroe  v.  The  Bank  of  the  Common- 

ivoalth  of  Kentucky.  11  Pet.  257. 

Tlie   case    was    most    elaborately    discussed, 
'    Waix. 


both  by  counsel  and  the  court.  Tlie  court,  af- 
ter the  fullest  consideration,  held  that  the 
States  possessed  the  power  to  grant  charters  to 
state  banks;  that  the  power  was  incident  to 
severeignty;  and  that  there  was  no  limitation 
in  the  Federal  Constitution  on  its  exercise  by 
the  States.  The  court  obsen'cd  that  the  Bank 
of  North  America  and  of  Massachusetts,  and 
some  others,  were  in  operation  at  the  time  of 
the  adoption  of  the  Constitution,  and  that  it 
could  not  be  supposed  the  notes  of  these  banks 
were  intended  to  be  inhibited  by  that  instru- 
ment, or,  that  •they  were  considered  as  [*SS3 
bills  of  credit  within  its  meaning.  All  the 
judges  concurred  in  this  judgment,  except  Mr. 
Justice  Stor}'.  The  decision  in  this  case  was 
affirmed  in  Woodruff  v.  Trapnall,  10  How. 
205;  in  Darrington  v.  The  Bank  of  Alabama, 
13  How.  12;  and  in  Curran  v.  State  of  Arkan- 
sas, 16  How.  317. 

Chancellor  Kent  observes,  that  Mr.  Justice 
Story,  in  his  Commentaries  on  the  Constitu- 
tion, Vol.  3,  p.  10,  seems  to  be  of  opinion  that 
independent  of  the  long  continued  practice, 
from  the  time  of  the  adoption  of  the  Constitu- 
tion, the  States  would  not,  upon  a  sound  con- 
struction of  the  Constitution,  if  the  question 
was  res  integra,  be  authorized  to  incorporate 
banks  with  a  power  to  circulate  bank  paper  aa 
currency',  inasmuch  as  they  are  expressly  pro- 
hibited from  coining  money.  He  cites  the  opin* 
ions  of  Mr.  Webster,  of  the  Senate  of  the 
United  States,  and  of  Mr.  Dexter,  formerly 
Secretary  of  War,  on  the  same  side.  But  the 
Chancellor  observes,  that  the  equal,  if  not  the 
greater,  authority  of  Mr.  Hamilton,  the  earliest- 
Secretary  of  the  Treasury,  may  be  cited  in  sup- 
port of  a  different  opinion;  and  the  contem- 
porary sense  and  uniform  practice  of  the  na- 
tion are  decisive  of  the  question.  He  further 
observes,  the  prohibition  (of  bills  of  credit) 
does  not  extend  to  bills  emitted  by  individuals, 
singly  or  collectively,  whether  associated  un- 
der a  private  agreement  for  banking  purposes, 
as  was  the  case  with  the  Bank  of  Xew  York, 
prior  to  its  earliest  charter,  which  was  in  the 
winter  of  1701,  or  acting  under  a  charter  of 
incoriK)ration,  so  long  as  the  State  lends  not 
its  credit,  or  obligation,  or  coercion  to  sustain 
the  circulation. 

In  the  case  of  Briscoe  v.  The  Bank  of  the 
Commonwealth  of  Kentucky,  he  observes,  that 
this  question  was  put  at  rest  by  the  opinion 
of  the  court,  that  there  was  no  limitation  in 
the  Constitution  on  the  power  of  the  States  to 
incorporate  banks,  and  their  notes  were  not  in- 
tended nor  were  considered  as  bills  of  credit. 
1  Kent,  Com.  p.  400,  note  A.  10th  ed. 

.The  constitutional  power  of  the  States,  being 
thus  established  "by  incontrovertible  au-  ['554 
thority,  to  create  state  banking  institutions, 
the  next  question  is,  whether  or  not  the  tax  in 
question  can  be  upheld,  consistently  with  the 
enjoyment  of  this  power. 

The  Act  of  Congress,  July  13  .  18G6  (14 
Stat,  at  L.  140,  sec.  0),  declares,  that  the  state 
banks  shall  pay  ten  per  centum  on  the  amount 
of  their  notes,  or  the  notes  of  any  ])erson,  or 
other  state  bank,  used  for  circulation,  and  paid 
out  by  them  after  the  1st  of  August,  1866.  In 
addition  to  this  tax,  there  is  also  a  tax  of  five 
per  centum  per  annum,  u])on  all  dividends  to 
stockholders  (13  Stat,  at  L.  283.  sec.  120),  be- 
sides a  duty  of  one  twenty-fourth  of  one  per 
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centum,  montlilj,  upon  all  deposits,  and  the 
same  monthly  duty  upon  the  capital  of  the 
bank.  13  Stat  at  L.  277,  sec  110.  This  makes 
an  aggregate  of  some  sixteen  per  cent,  im- 
posed annually  upon  these  banks.  It  will  be 
observed,  the  tax  of  ten  per  centum  upon  the 
bills  in  circulation  is  not  a  tax  on  the  prop- 
erty of  the  institutions.  The  bills  in  circula- 
tion are  not  the  property,  but  the  debts  of  the 
bank,  and,  in  their  account  of  debits  and  cred- 
its, are  placed  to  the  debit  side.  Certainly, 
no  government  has  yet  made  the  discovery  of 
taxing  both  sides  of  this  account,  debit  and 
credit,  as  the  property  of  a  taxable  person  or 
corporation.  If  both  these  items  could  be 
made  available  for  this  purpose,  a  heavjr  na- 
tional debt  need  not  create  any  very  great 
alarm,  neither  as  it  respects  its  pressure  on 
the  industry  of  the  country,  for  the  time  being, 
or  of  its  possible  duration.  There  is  nothing  in 
the  debts  of  a  bank  to  distinguish  them  in  this 
respect  from  the  debts  of  individuals  or  per- 
sons. The  discounted  paper  received  for  the 
notes  in  circulation  is  tne  property  of  the 
bank,  and  is  taxed  as  such,  as  is  the  property 
of  individuals  received  for  their  notes  that 
may  be  outstanding. 

The  imposition  upon  the  banks  cannot  be  up- 
held as  a  tax  upon  property;  neither  could  it 
have  been  so  intended.  It  is  simply  a  mode 
l>y  which  the  powers  or  facilities  of  the  States, 
to  incorporate  banks,  are  subjected  to  taxation. 
And  which,  if  maintainable,  may  annihilate 
tiiose  powers. 

555*1  *No  person  questions  the  authority  of 
Congress  to  tax  the  property  of  the  banks,  and 
of  all  other  corporate  bodies  of  a  State,  the 
«ame  as  that  of  individuals.  They  are  artificial 
bodies,  representing  the  associated  pecuniary 
means  of  real  persons,  which  constitute  their 
business  capital,  and  the  property  thus  in- 
vested is  open  and  subject  to  taxation,  with 
all  the  property,  real  and  personal,  of  the  State. 
A  tax  upon  this  property,  and  which,  by  the 
Constitution,  is  to  be  uniform,  affords  full 
scope  to  the  taxing  power  of  the  Federal  Gov- 
emmeiit,  and  is  consistent  with  the  power  of 
the  States  to  create  the  banks  and,  in  our 
judgment,  is  the  only  subject  of  taxation,  by 
this  government,  to  which  these  institutions 
are  liable. 

As  w«  have  seen,  in  the  fore  part  of  this  opin- 
ion, the  power  to  incorporate  banks  was  not 
surrendered  to  the  Federal  Government,  but 
reserved  to  the  States;  and  it  follows  that  the 
Constitution  itself  protects  them,  or  should 
protect  them,  from  any  encroachment  upon  this 
right.  As  to  the  powers  thus  reserved',  the 
States  are  as  supreme  as  before  they  entered 
into  the  Union,  and  are  entitled  to  the  unre- 
strained exercise  of  them.  The  question  as  to 
the  taxation  of  the  powers  and  faculties  be- 
longing to  governments  is  not  new  in  this  court. 
The  bonds  of  the  Federal  Government  have 
been  held  to  be  exempt  from  state  taxation. 
Why?  Because  they  were  issued  under  the 
power  in  the  Constitution  to  borrow  money, 
and  the  tax  would  be  a  tax  upon  this  power; 
and,  as  there  can  be  no  limitation  to  the  ex- 
tent of  the  tax,  the  power  to  borrow  might  be 
destroyed.  So,  in  the  instance  of  the  United 
States  notes,  or  legal  tenders  as  they  are  called, 
issued  under  a  constructive  power  to  issue  bills 
of  credit,  as  no  express  power  is  criven  in  the 
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Constitution,  they  are  exempt  from  state  taxa- 
tion for  a  like  reason  as  in  the  ease  of  govern- 
ment bonds;  and,  we  learn  from  the  opinion 
of  the  court  in  this  case,  that  one  step  further 
is  taken,  and  that  is,  that  the  notes  of  the 
national  banks  are  to  be  regarded  as  bills  of 
credit,  issued  indirectly  by  the  government; 
and  it  follows,  of  course,  from  this,  tliat  the 
banks  used  as  instruments  to  issue  and  put  in 
circulation  *these  notes,  are  also  exempt.  ['556 
We  are  not  complaining  of  this.  Our  purpose 
is  to  show  how  important  it  is  to  the  proper 
protection  of  the  reserved  rights  of  the  States, 
that  these  powers  and  prerogatives  should  be 
exempt  from  Federal  tajcation,  and  how  fatal 
to  their  existence  if  permitted.  And,  also,  that 
even  if  this  tax  could  be  regarded  as  one  upon 
property,  still,  under  the  decisions  above  re- 
ferried  to,  it  would  be  a  tax  upon  the  powers 
and  faculties  of  the  States  to  create  these 
banks  and,  therefore,  unconstitutional. 

It  is  true  that  the  present  decision  strikes 
only  at  the  power  to  create  banks,  but  no  per- 
son can  fail  to  see  that  the  principle  involved 
affeots  the  power  to  create  any  other  descrip- 
tion of  corporations,  such  as  railroads,  turn- 
pikes, manufacturing  companies,  and  others. 

This  taication  of  the  powers  and  faculties  of 
the  state  governments,  which  are  essential  to 
their  sovereignty,  and  to  the  efficient  and  inde- 
pendent management  and  administration  of 
their  internal  affairs,  is,  for  the  first  time,  ad- 
vanced as  an  attribute  of  Federal  authority. 
It  finds  ZK)  support  or  countenance  in  the  early 
history  of  the  government,  or  in  the  opinions 
of  the  illustrious  statesmen  who  founded  it. 
These  statesmen  scrupulously  abstained  from 
any  encroachment  upon  the  reserved  rights  of 
the  States;  and,  within  these  limits,  sustained 
and  supported  than  as  sovereign  States. 

We  say  nothing  as  to  the  purpose  of  this 
heavy  tax  of  some  sixteen  per  centum  upon  tiie 
banks,  ten  of  which  we  cannot  but  regard  as 
imposed  upon  the  power  of  the  States  to  create 
them.  Indeed,  the  purpose  is  scarcely  con- 
cealed, in  the  opinion  of  the  court,  namely:  to 
encourage  the  national  banks.  It  is  sufficient 
to  add,  that  the  burden  of  the  tax,  while  it 
has  encouraged  these  banks,  has  proved  fatal 
to  those  of  the  States;  and,  if  we  are  at  liberty 
to  judge  of  the  purpose  of  an  act,  from  the 
consequences  that  have  followed,  it  is  not,  per- 
haps, going  too  far  to  say  that  these  conse- 
quences  were   intended. 

I  am  instructed  to  say  that  Mr.  Justice 
Davis  concurs  in  this  opinion. 


•THE  UNITED  STATES  ex  reL  THOM-  l^S7S 
AS  BUTZ,  Plff.  in  Err., 

v.  

THE   MAYOR   AND   ALDERMEN    OF  THE 
CITY  OF  MUSCATINE. 

(See  S.  C.  8  Wall.  675-687.) 

Municipal  corporation,  when  must  levy  tax  to 
pay  judgment— construction  of  statute — man- 
damus— state  decisions — when  followed — not 
in  construction  of  contracts — nor  as  to  proc- 
ess of  Federal  Courts. _^ 

Note. — State  decisions  govern  U.  S.   CoarU  a« 
to  State  statotes  and  as  to  rule  of  proTXjrtj— 
note  to  Clark  v.  Graham,  C  Wheat.  r».'»7. 

State  laws  and  declslona  govern  V.  S.  Courts 
to  title  and  transfer  of  real  estate  by  grant  •* 
devise — see  note  to  Elmenorf  t.  Taylor,  lo  >V^^"^' 

tK   U.  2k. 
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The  Statute  of  Iowa,  that  the  City  of  Muscatine 
•ball  levy  a  tax  of  only  one  per  cent,  a  year,  does 
not  excuse  such  City  from  levying  a  tax  to  pay  a 
judgment  against  it,  so  long  as  the  State  Code 
provides  for  the  levying  of  such  tax. 

In  the  construction  of  a  statute,  what  is  clearly 
implied  is  as  effectual  as  what  is  expressed. 

The  writ  of  mandamus  is  the  appropriate  remedy 
to  enforce  the  levying  of  such  tax  under  the  25th 
section  of  the  Judiciary  Act. 

This  court  determines  for  itself  the  construction 
and  effect  of  any  statute  of  a  State  brought  under 
review,  without  reference  to  the  previous  adjudica- 
tions of  the  highest  court  of  the  State  upon  the 
subiect. 

Where  the  settled  decisions  in  relation  to  a  stat- 
ote  local  in  its  character,  have  become  rules  of 
property,  this  court  will  follow  such  adjudications. 

Ut>medles  are  within  the  protection  of  the  Con- 
stitution of  the  United  States,  and  any  state  law 
which  substantially  impairs  them,  is  prohibited  by 
that  instrument. 

This  court  construes  all  contracts  brought  before 
It  for  consideration ;  and  in  doing  so  its  action  is 
Independent  of  that  of  the  state  courts,  which  may 
have  exercised  their  Judgment  upon  the  same  sud- 
ject. 

It  is  the  province  of  this  court  to  decide  all 
<)ue8tion8  relating  to  the  subject  of  the  process  of 
the  United  States  courts. 

[Mr.  Justice  Field  did  not  sit  in  this  cause.  ] 

[No.  93.] 

Argued  Not.  30,  1869.    «  Decided  Dec.  20,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  relator,  Butz,  sued  out  a  writ  of  manda- 
mus in  the  court  below,  to  compel  the  levy  and 
execution  of  certain  taxes  to  satisfy  a  certain 
judgment.  Upon  a  demurrer  to  the  defendants' 
answer,  a  decree  was  entered  dismissing  the 
writ.  Wliereupon  the  plaintiff  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  by  vne  court. 

Mr.  James  Grant,  for  plaintiff  in  error: 

Demurrer  is  based  on  the  following  provi- 


sions of  the  Iowa  Code  of  1851,  re-enacted  un- 
der the  Code  of  1860: 

"Public  buildings  owned  by  the  State  or  any 
county,  city,  school  district,  or  other  civil  cor- 
poration, and  any  other  public  property  which 
is  necessary  and  proper  for  carrying  out  the 
general  purposes  for  which  any  such  corpora- 
tion is  organized,  are  exempt  from  execution. 
The  property  of  a  private  citizen  can,  in  ne 
case,  be  levied  upon  to  pay  the 'debt  of  a  civil 
corporation." 

Code  of  1860,  sec.  3274  (1895  of  the  Code  of 
1851). 

"In  case  no  property  is  found  on  which  to 
levy,  which  is  not  exempted  except  by  the  last 
section,  a  tax  must  be  levied  as  early  as  practi- 
cable, sufficient  to  pay  off  the  judgment,  with 
interest  and  costs. 

Sec.  3275  (1896,  Code  of  1851). 

"A  failure  on  the  part  of  the  officer  of  the 
corporation  to  comply  with  the  requirements 
of  the  last  section,  renders  them  personally  re- 
sponsible for  the  debt. 

Sec.  3276    (1897,  Code  of  1851.) 

Another  cause  of  demurrer  denies  the  posi- 
tion assumed  by  the  defendants: 

That  the  Corporation,  having  the  necessair 
use,  for  current  expenses,  debts  to  be  created, 
etc.,  of  all  the  revenues  which  it  is  authorized 
to  raise  by  the  city  charter,  can  appropriate 
them  for  such  purposes,  and  thus  evade  the  ef- 
fect of  the  plaintiff's  judgment  and  executions. 

But  the  defendants  not  only  say  that  they 
are  not  bound  to  levy  and  collect  the  tax  under 
the  execution,  in  excess  of  their  ordinary 
power  of  taxation,  but  that,  if  they  wish  to 
use  all  the  taxes  they  can  levy  under  the  city 
charter,  they  can  create  new  debts  and  apply 
their  taxes  to  these  new  debts.  \ 


152 ;  and  note  to  Jackson  v.  Chew.  12  Wheat.  153. 

State  laws  as  rules  of  decision  in  federal  courts 
—see  notes,  11  C.  C.  A.  71 ;  29  C.  C.  A.  563. 

In  what  Instances  United  States  Courts  do  not 
follow  state  decisions. 

United  States  Courts  do  not  follow  decisions  of 
fitate  courts,  as  to  general  principles  of  commercial 
law.  Swift  V.  Tyson.  16  Pet.  1 ;  Carpenter  v. 
Prov.  W.  Ins.  Co.  16  Pet.  495 ;  Reimsdyk  v.  Kane, 
1  G&\\.  371;  Austin  v.  Miller.  5  McLean,  153; 
Uoliluson  V.  Com.  Ins.  Co.  3  Sumn.  22U. 

"The  questions  under  consideration*'  (construc- 
tion of  contract  of  insurance)  are  questions  of  gen* 
«ral  commercial  law,  which  is  by  no  means  local  in 
its  character,  or  regulated  by  any  local  policy  or 
cuHtoms.  .  .  .  We  are  bound  to  interpret  this 
iofttrument  according  to  our  own  opinion  .  .  . ; 
and  if  the  result  to  which  we  have  arrived  differs 
from  that  of  these  learned  state  courts,  we  may  re- 
gret it,  but  it  cannot  be  permitted  to  alter  our 
Judgment.  Carpenter  v.  Prov.  W.  Ins.  Co.  16 
*et.  495. 

A  state  statute  cannot  deprive  a  citisen  of  an- 
other State  of  a  right  of  action  on  a  bill  of  ex- 
change on  protest  and  notice  of  non-acceptance, 
though  bill  Is  not  due,  when  suit  is  brought  in 
U.  S.  Court  though  in  the  State  where  the  indorser 
sued  resides.  Watson  v.  Tarpley,  18  How.  517,  15 
L.  ed.  510. 

The  general  principles  in  regard  to  bills  of  ex- 
change as  negotiable  instruments,  as  to  rights  and 
liabilities  by  commercial  law,  govern  U.  S.  Courts 
rather  than  local  state  statutes.  Goodman  v.  Sim- 
^ds.  Ql  U.  S.  343. 

It  Is  only  decisions  upon  local  questions,  those 
which  are  peculiar  to  the  several  States,  or  adjudi- 
cations upon  the  meaning  of  the  constitution  or 
statiitoR  of  a  State  which  the  Federal  Courts  adopt 
a«  rules  for  their  own  Judgments.  Olcott  v.  Super- 
visors. IG  Wall.  678. 

Federal  Courts  must  regard  the  laws  of  the  sev- 
eral States  and  their  construction  bv  the  state 
courts,  but  they  are  not  bound  by  the  decisions 
of  those  courts  upon  quest  Ion**  of  general  confmer- 
cial  law.  Gates  v.  Natl  Bk.  10  Otto,  239. 
«    \V*fi 


The  general  principles  of  commercial  law  have 
also  been  applied  to  bonds,  and  the  Federal  Courts 
held  not  bound  by  state  decisions  in  regard  to  them. 
Cromwell  v.  County  of  Sac,  6  Otto,  51;  Pine 
Grove  v.  Talcott,  19  Wall.  666 ;  Murray  v.  Lardner, 
69  U.  S.  110,  17  L.  ed.  857. 

Federal  Courts  are  governed  in  commercial 
maritime  cases  by  the  general  and  not  by  local 
law.  Williams  v.  Suffolk  Ins.  Co.  2  Sumn.  270; 
Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  322 ;  Bragg 
V.  Meyer.  McAl.  408;  Mut.  S.  Ins.  Co.  v.  The 
George,  Olcott,  89 ;  Robinson  v.  Com.  Ins.  Co.  2 
Sumn.  220 ;   The  Chusan.  2  Story,  C.  C.  455. 

Rules  of  decision  established  by  the  Supreme 
Court  for  its  own  government  and  that  of  sub- 
ordinate courts  are  unaffected  by  state  legislation. 
Noonan  v.  Braley.  2  Black.  409,  17  L.  ed.  278. 

Statute  of  a  State  can  have  no  Influence  on  a 
question  of  set-off  in  a  suit  by  the  government 
against  one  of  its  ofllcers.  U.  S.  v.  Prentice,  6  Mc- 
Lean, 65. 

Federal  Courts  cannot  follow  the  decisions  of  the 
state  courts  upon  the  construction  of  a  state  stat- 
ute, if  so  doing  will  involve  an  infringement  of  the 
Constitution  of  the  United  States.  Rowan  v.  Run- 
nels, 5  How.  134  ;  B'k  of  Ohio  v.  Knoop,  16  How. 
369 ;  Jefferson  Branch  B'k  v.  Skelly,  66  U.  8.  436, 
17  L.  ed.  173. 

Effect  of  Mass.  Statute  prohibiting  work  on  Sun- 
day on  rights  of  parties  in  a  collision  case,  is  not 
a  question  of  construction,  but  of  its  application, 
ana  the  district  court  must  follow  decisions  of 
U.  S.  Supreme  Court,  not  of  state  tribunals.  Saw- 
yer V.  Oakman,  1  Low.  134. 

Decisions  of  state  courts  not  resting  upon  con- 
struction of  statutes  of  the  State,  but  asserting 
general  principles  independent  of  statute,  are  not 
obligatory  upon  U.  S.  Courts  In  similar  cases  aris- 
ing within  the  State.  Town  of  Venice  v.  Mur- 
dock,  92  U.  S.  494. 

As  to  general  principles  Federal  Court  follows  its 
own  views.  What  shall  constitute  Jurisdiction  in  a 
court  is  a  general  principle  of  law.  Mohr  v.  Maul- 
er re,  7  Bias.  419. 
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On  this  question  there  Is  an  apparent  conflict 
in  the  decisions  of  the  Iowa  Supreme  Court. 

Coy  V,  Lyons,  17  Iowa,  1;  Porter  v.  Thomp- 
son, 22  Iowa,  391. 

The  opinion  in  17  Iowa  is  'correct  law  and, 
being  made  on  general  principles,  would  be 
adopted  by  this  court  even  if  reversed  by  the 
Iowa  Supreme  Court,  because  the  decision  in 

17  Iowa  "is  one  of  the  general  character  and 
not  arising  under  local  law." 

Prov.  Inst,  for  Saving  v.  Mass.  6  Wall.  611, 

18  L.  cd.  907. 

But  we  shall  be  told  that  the  state  decisions 
must  control  this  court.  Not  so,  for  in  the  case 
in  this  court  last  cited,  with  numerous  other 
cases,  and  particularly  the  case  of  Bank  v. 
Skelly,  1  Black,  443,  18  L.  ed.  177,  this  court 
held:  "Where  it  is  called  upon  to  interpret 
contracts,  though  made  in  the  forms  of  law  or 
by  the  instrumentality  of  the  State's  author- 
ized functionaries,  in  conformitv  with  state 
legislations,  it  does  not  follow  state  decisions. 

Bryan  v.  U.  S.  1  Black,  143, 17  L.  ed.  135 ;  Von 
Hoffman  v.  Quincy,  4  Wall.  535, 18  L.  ed.  403. 

(No  counsel  appeared  in  this  court  for  de- 
fendant in  error.) 

Mr.  Justice  SwAjne  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa. 

The  case  as  presented  in  the  record  is  as  fol- 
lows: upon  the  petition  of  the  relator  an  al- 
ternative writ  of  mandamus  was  issued  to  the 
defendants  in  error,  wherein  it  was  set  forth 
that  it  had  been  represented  to  the  court  tluit 
the  relator,  on  the  16th  of  May,  1867,  recov- 
ered a  judgment  against  the  City  of  Muscatine 
for  the  Sinn  of  $57,615  16-100,  with  interest 
at  the  rate  of  seven  per  cent,  per  annum,  upon 
which  judgment  an  execution  had  been  issued 
and  returned  "no  property  found";  that  the 
business  of  the  corporation  was  managed  by 
the  Mayor  and  Aldermen,  whose  duty  it  was 
to  cause  its  taxes  to  be  levied  and  collected,  and 
to  provide  for  the  payment  of  all  judgments 
recovered  against  it;  that  this  judgment  was 
for  interest  on  certain  bonds  executed  by  the 
City  in  1854;  that  it  was  the  duty,  of  the  ^fayor 
and  Aldermen  to  provide  for  the  payment  of 
the  interest  as  it  fell  due;  that  it  was  their 
duty  to  le\'y  and  collect  taxes  and  pay  such 
judgments  when  recovered;  that  a  demand  had 
been  made  on  the  Mayor  and  Aldermen  to  levy 
and  collect  the  taxes  necessary  to  pay  this 
judgment,  interest,  and  costs;  that  they  had  re- 
fused and  denied  their  authority  to  do  so;  that 
the  City  has  no  property  liable  to  execution; 
that  by  tlie  laws  of  Iowa  when  the  debt  was 
created  and  when  the  judgment  was  recovered, 
the  public  property  of  the  City  and  the  pri- 
vate property  of  its  citizens  were  exempt  from 
IcAy  and  sale  to  pay  this  debt  and  judgment, 
but  that  it  was  made  the  duty  of  the  Mayor 
and  Aldermen,  as  early  as  practicable  after  it 
was  recovered,  to  levy  a  tax  sufficient  to  nay 
the  judgment,  with  interest  and  costs;  that 
tliey  had  refused  to  perform  that  duty,  and 
that  the  relator  was  without  otlier  adequate 
remedy  at  law. 

The  Mayor  and  Aldermnn  were,  therefore, 
commanded  forthwith  to  le\7  a  suflicient  tax 
<g3 


on  the  taxable  property  of  the  City — for  the 
year  1867  to  pay  the  judgment,  interest,  and 
•costs,  and  to  pay  them,  or  to  appear   [*$7g 
and  show  caiise  why  they  refuse  to  do  so. 
The  defendants  in  their  return  set  forth: 

(1)  A  denial  of  the  duties  alleged  to  rest 
upon  them. 

(2)  That  under  the  laws  of  Iowa  they  are 
not  permitted  to  levy  or  collect  a  tax  exceeding 
in  amount  one  per  cent,  upon  the  taxable  prop- 
erty of  the  City  for  all  purposes  in  any  one 
year;  that  this  amount  has  been  levied  for  the 
year  1867;  that  a  part  of  it  has  been  collected 
and  a  part  is  delinquent;  that  the  entire 
amount  collected  has  been  expended  for  the 
necessary  current  and  incidental  expenses  of  the 
City,  and  that  the  entire  amount  levied  and  col- 
lected for  the  year  1868  will  be  needed  for  the 
same  purposes  for  that  year,  and  that  those  ex- 
penses are  a  paramount  lien  upon  the  fund. 

Other  matters  are  set  fortli  in  the  return 
which  it  is  not  necessary  particularly  to  men- 
tion. 

The  plaintiffs  demurred  to  the  return.  The 
court  overruled  the  demurrer.  The  plaintitTs 
elected  to  abide  by  it^and  judgment  was  en- 
tered against  them. 

By  the  Statute  of  Iowa  of  22d  of  January, 
1852,  entitled  "An  Act  to  Amend  the  Charter 
of  the  City  of  Muscatine,"  approved  February 
1,  1851,  it  was  enacted  that  an  assessor  should 
be  appointed,  whose  duty  it  should  be  '*to 
make  an  assessment  of  the  property  of  the  City 
subject  to  taxation,  and  upon  whose  assessment 
the  council  may  levy  a  tax  of  not  exceeding  one 
per  cent,  upon  the  value  in  any  one  year."  This 
statute  was  in  force  when  the  writ  was  issued 
and  when  the  return  was  made.  If  there  were 
no  other  statutory  provisions  bearing  on  the 
subject  it  would  be  conclusive  in  support  of  the 
judgment  rendered  by  the  court  below. 

The  Code  of  1860,  chapter  110,  title  "Execu- 
tion," declares  as  follows:  "Sec.  3274.  Pub- 
lic buildings  owned  by  the  State,  or  any  county, 
city,  school  district,  or  other  civil  corporation, 
and  any  other  public  property  which  is  neces- 
sary and  proper  for  carrying  out  the  general 
purpose  for  which  any  such  corporation  is  or- 
ganized, are  exempt  from  exwution.  The  prop- 
erty of  a  private  citizen  can  in  no  case  be  levied 
upon  to  pay  the  debt  of  a  civil  corporation." 

•"Sec.  3275.  In  case  no  property  is  ['580 
found  on  which  to  levj*,  or  which  is  not  exempt- 
ed by  the  last  section,  or  if.  after  judgment, 
the  creditor  elect  not  to  issue  execution  against 
such  cor]K)ration.  he  is  entitled  to  the  amount 
of  his  judgment  and  costs  in  the  ordinary  evi- 
dences of  inaebtedness  issued  by  that  corpora- 
tion; and,  if  the  debtor  corporation  issues  no 
scrip  or  evidence  of  debt,  a  tax  must  be  levied 
as  early  as  practicable,  suflicient  to  pay  off  the 
judgment  with  interest  and  costs." 

"Sec.  3276.  A  failure  on  the  part  of  the  of- 
ficers of  the  cor|)oration  to  ccmiply  with  the  re- 
quirements of  the  last  section,  renders  them 
personally  responsible  for  tho  dobt." 

These  regulations  were  contained  in  the  Code 
of  1851,  and  have  been  in  force  ever  n'lncv. 
They  were  re-enacted  in  the  Codo  of  1800,  an*l 
have  a  controlling  ofToct  upon  tho  detcmiina- 
tion  of  this  case.  The  limitation  in  the  Act  of 
18,V2.  toucliing  the  oxorcisi»  of  tlio  power  of  tax- 
ation by  the  City  Council,  applies  to  the  ordi- 
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a&ry  courtie  of  their  municipal  action.    When- 
•ver  that  action  is  voluntary,  and  there  is  no 
debt  evidenced  by  a  judgaient  against  the  City, 
to  be  provided  for,  one  per  cent,  is  the  maxi- 
mum of  the  tax  they  are  authorized  to  impose. 
But  when  a  judgment  has  been  recovered,  the 
case  is   within   the  regulations   of  the   Code. 
Those  provisions  are  then  brought  into  activity, 
and  operate  with  full  force,  until  the  judgment, 
interest  and  costs  are  satisfied.    The  limitation 
in  the  Act  of  1852  has  no  application  in  such 
eases,  and  imposes  no  check,  if  larger  taxation 
bt  necessary.    The  contingency  is  one  not  con- 
templated, and  not  provided  for  by  the  Act  of 
1862.     If    the    Legislature    had    intended    to 
qualify  the  requirement  prescribed  by  the  Code, 
it  is  to  be  presumed  it  would  have  done  so,  in 
language  as  clear  as  that  which  it  has  em- 
ployed to  express  the  duty  to  be  performed.    It 
leaves    no    room    for    doubt    or    construction. 
Nothing  can  be  more  simple  and  direct  than 
the  terms  in  which  the  levy  of  a  sufficient  tax 
ii  enjoined.    The  extent  of  the  necessity  is  the 
only  limitation,  express  or  implied,  in  the  Code 
of  the  amount  to  be  levied.    We  cannot  inter- 
polate a  restriction  by  importing  it  from  an- 
other   Act   which   has   no   necessary    relation 
581*]  *to  the  class  of  cases  for  which  the  Code 
hitended  to  provide.    When  the  judgment  is 
recovered  the  duty  arises,  and  it  can  be  satis- 
fied only  by  paying  the  ddbt,  interest  and  costs, 
in  the  manner  prescribed.    The  source  whence 
the  means  are  to  be  drawn  is  described,  and  full 
power  is  given  to  collect  them. 

There  is  no  difficulty  as  to  authority  to  levy 
a  tax  of  the  reouisite  amount,  whatever  it  may 
ba.  Section  3276  of  the  Code  declares,  that  a  fail- 
ure on  the  part  of  the  officers  of  the  Corpora- 
tion to  perform  the  duty  enjoined,  shall  render 
them  "personally  responsible  for  the  debt." 

In  the  construction  of  a  statute,  what  is 
clearly  implied  is  as  effectual  as  what  is  ex- 
msaed.     u.  &  ▼.  Babbit,  1  Black,  61,  17  L.  ed. 

The  minutest  details  could  not  have  made 
the  meaning  and  effect  of  these  provisions 
clearer  than  they  are.  The  limitation  in  the 
Act  of  1852  is  confined  to  the  City  of  Musca- 
tine. The  regulations  of  the  Code  are  general 
in  their  terms,  and  apply  to  all  the  municipal 
corporations  mentioned  in  section  3274. 

If  these  views  be  not  correct,  the  position  of 
the  judgment  creditor  is  a  singular  one.  All 
the  corporate  property  of  the  debtor  is  exempt 
bj  law  from  execution.  The  tax  of  one  per 
oent.  is  all  absorbed  by  the  current  expenses  of 
the  debtor.  There  is  neither  a  surplus  nor  the 
prospect  of  a  surplus  which  can  be  applied 
upon  the  judgment.  The  resources  of  the  debt- 
or may  be  ample,  but  there  is  no  means  of  co- 
ereion.  The  cr^itor  is  wholly  dependent  for 
Myment  upon  the  bouiity  and  the  option  of  the 
ddbtor.  Until  the  debtor  chooses  to  pay,  the 
•roditor  can  get  nothing.  The  usual  relations 
of  d^>tor  and  creditor  are  reversed,  and  the 
Judgment,  though  solemnly  rendered,  is  as  bar- 
ren of  results  as  if  it  had  no  existence.  Such 
are  the  effects  which  must  necessarily  follow 
from  the  theory,  if  maintained,  of  the  defend- 
ants in  error.  Nothing  h'S'*  t!ian  the  most  co- 
pent  considerations  conld  hrini:]^  us  to  the  con- 
clusion that  it  wan  the  intention  of  the  law 
»nj»K'infr  powci  of  so 
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*to  produce,  by  its  action,  such  a  oon-  [^589 
dition  of  things  in  its  jurisprudence. 

The  writ  of  mandamus  is  the  appropriate 
remedy,  and  the  relator  is  entitled  to  the 
benefit  of  it. 

There  are  several  adjudications  of  the  high- 
est court  of  the  State  more  or  less  adverse  to 
the  views  we  have  expressed.  We  do  not  deem 
it  necessary  more  particularly  to  advert  to 
them.  Entertaining  the  highest  respect  for 
those  by  whom  they  were  made,  we  have  yet 
been  unable  to  concur  in  the  conclusions  which 
they  announce.  It  is  alike  the  duty  of  that 
court  and  of  this  to  decide  the  questions  in- 
volved in  this  class  of  cases,  as  in  all  others, 
when  presented  for  decision.  This  duty  carric:i 
with  it  investigation,  reflection  and  the  exercise 
of  judgment.  It  cannot  be  performed  on  our 
part,  by  blindly  following  the  footsteps  of  oth- 
ers and  substituting  their  judgment  for  our  own. 

Were  we  to  accept  such  a  solution  we  should 
abdicate  the  performance  of  a  solemn  duty,  be- 
tray a  sacred  trust  committed  to  our  charge, 
and  defeat  the  wise  and  provident  policy  of 
the  Constitution  which  called  this  court  into 
existence. 

The  defendants  in  error  have  not  submitted 
any  brief  or  argument.  We  have  had  no  aa* 
sistance  from  them  in  this  way.  But  it  hat 
been  suggested  in  their  behalf  that  we  are  con- 
cluded by  the  more  limited  interpretation  of  the 
provisions  of  the  Code  which  have  been  given  to 
them  by  the  Supreme  Court  of  the  State. 

To  this  we  think  there  are  several  answers: 

I.  In  all  the  cases  brought  here  under  the 
25th  section  of  the  Judiciary  Act  this  court  baa 
never  hesitated  to  determine  for  itself  the  con- 
struction and  effect  of  any  statute  of  a  State, 
brought  under  review,  without  reference  to 
the  previous  adjuiications  of  the  highest  court 
of  tne  State  upon  the  subject.  In  the  opin- 
ion delivered  m  the  case  of  the  Jefferson 
Branch  of  the  State  Bank  of  Ohio  v.  Skelly, 
1  Black,  436,  17  L.  ed.  173,  it  was  well  asked 
of  what  value  would  the  appellate  power  of  this 
court  be  to  *the  party  aggrieved,  if  such  [*583 
were  not  the  rule.  In  that  case  and  in  all  the 
other  cases  brought  here,  involving  the  same 
question,  an  Act  of  the  L^slature  of  Ohio  was 
pronounced  invalid  and  the  judgments  of  the 
Supreme  Court  of  the  State  were  reversed. 
Cases  may  be  brought  here  from  the  circuit 
court  of  such  a  character  that  it  is  necessary 
to  the  right  administration  of  justice  that 
we  should  proceed  upon  the  same  principle  in 
deciding  them.  Indeed,  questions  whicn  are 
identical,  may  be  brought  here  in  both  ways. 
Under  such  circumstances  it  will  hardly  be  in* 
sisted  that  state  adjudications  are  to  control 
in  one  case  and  not  in  the  other.  Our  duty 
depends  upon  the  questions  involved,  and  not 
upon  the  cnannel  through  which  the  case  conios 
before  us.  Where  the  settled  decisions  in  re- 
lation to  a  statute,  local  in  its  character,  have 
become  rules  of  property,  these  remarks  have 
no  application.  In  such  cases  this  court  will, 
as  it  always  has  done,  follow  such  adjudica- 
tions. Tlie  cases  of  a  different  character,  in- 
volving 8t.ate  statutes,  in  which  the  adjudica- 
tions of  the  courts  of  the  States  in  relation  to 
them  have  been  departed  from  by  this  court, 
pxtenil  in  an  unbroken  series  from  an  early 
State  i  period  after  its  organization  to  the  present. 
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II.  It  is  set  forth  in  the  writ  that  the  judg- 
ment was  recovered  upon  bonds  issued  by  the 
City  in  1854.     This  not  being  denied  by  the  re- 
turn, according  to  the  settled  law  of  pleading, 
is  admitted.     The  Act  of  1852  and  the  provis- 
ions of  the  Code  were  in  force  at  that  time, 
and  entered  into  and  formed  a  part  of  the  con- 
tract of  the  parties.     They  prescribed  one  of 
the  remedies  to  which  the  bond  holders  were 
entitled  in  the  event  of  default  by  the  City. 
It  has  been  uniformly  held  by  this  court  that 
such  remedies  are  within  the  protection  of  the 
Constitution  of  the   United   States,  and  that 
any    state    law    which    substantially    impairs 
them  is  as  much  prohibited  by  that  instrument 
as  legislation  which  impairs  otherwise  the  obli- 
gation of  the  contract.     Bronson  v.  Kinzie,  1 
How.  311;  McCracken  v.  Hayward,  2  How.  608. 
If  the  remedy  be  taken  away  the  contract  is  in 
584*]  effect  annulled.     Nothing  is  left  of  *it,  of 
any  value  to  the  party  whose  rights  are  thus 
invaded.     This  subject  was  fully  considered  in 
Von  Hoffman  v.  The  City  of  Quincy,  4  Wall. 
535,  18  L.  ed.  403.     It  was  there  held  that  laws 
for  the  collection  of  the  requisite  taxes,  exist- 
ing when  the  bonds  were  issued,  subsequently 
repealed,  still  subsisted  for  the  purposes  of  the 
contract,  and  that  a  writ  of  mandamus  might 
issue  from  the  circuit  court  to  enforce  them. 
Here  the  remedy  is  taken  away ;  not  by  a  subse- 
quent repeal,  but  by  subsequent  judicial  decis- 
ions.   The  effect  upon  the  contract  is  the  same 
as  if  the  provisions  of  the  Code  had  been  re- 
fiealed.    Tliis    court    construes    all    contracts 
brought   before   it   for   consideration,   and    in 
doing  80  its  action  is  independent  of  that  of 
the  state  courts,  which  may  have  exercised  their 
judgment    upon   the   same    subject.     Swift   v. 
Tyson,  16  Pel.  19.    This  is  one  of  the  functions 
we  are  called  upon  to  perform   in  this  case. 
The  fact  that  on.e  of  the  elements  in  the  case 
is  a  statute  of  the  State  does  not  affect  the 
legal  result.    Jefferson  Br.  St.  Bk.  v.  Skelly,  1 
Black,  436,  17  L.  ed.  173.     We  are  of  the  opin- 
ion that  under  the  statutes  of  Iowa,  in  force 
when  the  contract  was  made,  the  relator  is  en- 
titled to  the  remedy  he  asks,  and  that  this  right 
can  no  more  be  taken  away  by  subsequent  ju- 
dicial decisions  than  by  subsequent  legislation. 
It  is  as  much  within  the  sphere  of  our  power 
and  duties  to  protect  the  contract  from  the  for- 
mer as  from  th^  latter,  and  we  are  no  more  con- 
eluded  by  one  than  the  other.     We  cannot  in 
any  other  way  give  effect  to  the  contract  of  the 
parties   as   we   understand   it.     This   contract 
was  entered  into  in  1854.     The  earliest  of  the 
adjudications  to  which  we  have  referred  was 
made  in  1862.     If  the  construction  ultimately 
given  to  the  statute  had  preceded  the  issuing 
of  the  bonds,  and  become  the  settled  law  of  the 
State  before  that  time,  the  case,  as  regards  this 
point,  would  have  presented  a  different  aspect. 
3.  The  case  involves  the  process  of  the  courts 
of  the  United  States.     It  is  peculiarly  the  prov- 
ince of  this  court  to  decide  all  questions  re- 
lating to  that  subject.    Riggs  ▼.  Johnson  Co.  6 
Wall.  166,  18  L.  ed.  768. 

The  judgment  is  reversed  and  the  cause  will 
be  remanded  to  thv  court  below,  with  instruc- 
tions to  sustain  the  demurrer,  and  to  proceed 
in  conformity  with  this  opinion. 
A94 


Mr.  Justice  Miller,  dissenting: 
In  th?  case  of  Leffingwell  v.  Warren,  2  Black, 
599,  17  L.  ed.  261,  this  court,  speaking  by  my 
learned  brother  who  has  just  read  its  opinion, 
declared  that  "The  construction  given  to  a 
state  statute  by  the  highest  judicial  tribunal 
of  such  State,  is  regarded  ILs  a  part  of  the 
statute,  and  is  as  binding  upon  the  courts  of 
the  United  States  as  the  text;"  and  it  was  fur- 
ther said  that  "if  the  highest  judicial  tribunal 
of  a  State  adopt  new  views  as  to  the  proper 
construction  of  such  a  statute  and  reverse  ita 
former  decisions,  this  court  will  follow  the  lat- 
est settled  adjudications."  This  was  an- 
nounced  as  the  doctrine  of  this  court  on  a  full 
review  of  numerous  reported  cases. 

When  at  the  succeeding  term  of  the  court 
the  first  of  a  series  of  suits  based  on  bonds  is- 
sued by  municipalities  in  Iowa  came  before  us, 
it  was  found  that  such  bonds  could  not  be 
sustained  consistently  with  that  doctrine.  Ac- 
cordingly the  court,  by  the  same  learned  mem- 
ber, in  the  case  of  Gelpcke  v.  Dubuque,  1  Wall. 
175,  17  L.  ed.  520,  delivered  its  opinion  declar- 
ing that,  in  cases  of  contracts,  it  would  not  fol- 
low the  latter  decisions  of  the  state  courts  con- 
struing their  own  constitution  where  the  conse- 
quence would  be  to  declare  such  contracts  void, 
if  there  had  been  prior  decisions  that  they 
were  valid.  And  as  late  as  the  last  term,  in 
the  case  of  Lee  County  v.  Rogers  [ante,  160], 
the  court,  speaking  by  Mr.  Justice  Nelson,  dis- 
tinctly recognizes  the  existence  of  those  prior 
decisions  of  the  state  courts,  under  which  the 
bonds  were  taken  by  the  holders,  as  the  ground 
on  which  the  subsequent  decisions  of  the  same 
court  are  disregarded. 

The  opinion  of  the  court  in  the  present  case, 
delivered  b^  the  same  learned  judge  who,  on 
its  behalf,  in  Leffingwell  *v.  Warren,  de-  ['586 
clared  that  this  court  would  follow  the  latest 
settled  adjudication  of  the  state  courts,  and  in 
Gelpcke  v.  Dubuque  only  claimed  to  modify 
that  doctrine  so  far  as  to  hold  contracts  valid 
which  had  the  support  of  some  prior  decisions 
of  the  state  courts,  now  holds,  in  a  matter 
which  does  not  involve  the  validity  of  con- 
tracts, but  a  construction  of  state  statutes  on 
the  amount  of  tax  which  may  be  levied  under 
them,  that  the  repeated  decisions  of  the  state 
courts  on  that  subject,  in  which  courts  there 
have  never  been  any  contrary  decisions,  will  be 
disregarded  entirely,  and  that  this  court  will 
give  to  such  statutes  a  construction  directly 
opposed  to  that  by  which  the  state  courts  are 
governed. 

It  is  an  entire  and  unqualified  overthrow  of 
the  rule  imposed  by  Congress  and  uniformly 
acted  on  by  this  court  up  U>  the  year  1863,  that 
the  decisions  of  the  state  courts  must  govern 
this  court  in  the  construction  of  state  statutes. 
There  is  not  here  even  the  excuse  that  the 
decisions  concern  the  validity  of  a  contract,  for 
the  contract  is  admitted,  and  the  bond  holder 
has  his  judgment  in  the  circuit  court  based  on 
the  contract. 

But  it  relates  to  the  question  of  what  taxes 
are  authorized  to  be  levied  by  state  statutes ;  a 
question  it  would  seem  of  all  others  most 
proper  to  be  determined  by  the  state  courts. 

Nor  is  there  any  pretense  that  the  statute  as 
construed  by  the  state  court  impairs  the  obli- 
gation of  a  contract,  because  the  limitation  of 
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the  amount  of  taxes  which  might  be  levied  by 
the  City  of  Muscatine  existed  lonff  before  the 
lM>nd3  were  issued  which  are  sought  to  be  en- 
forced by  this  proceeding,  and  this  limitation 
Tras  a  part  of  the  very  statute  under  which 
tliose  bonds  were  claimed  to  be  issued,  namely : 
t)io  charter  of  the  City  of  Muscatine.  It  was 
•ander  this  very  charter,  with  this  express  limi- 
tation of  the  taxing  power,  that  this  court  held 
these  bonds  to  be  valid.  Meyer  v.  Muscatine, 
1  Wall.  384,  17  L.  ed.  664. 

The  provision  of  the  Code  of  1851,  which  re- 
<|uired  the  officers  of  municipalities  to  levy  the 
taxes  necessary  to  pay  judgments  against  them, 
587*]  was  in  existence  when  the  charter  *of 
Muscatine  was  created,  which  limited  the  tax- 
ing power  of  its  authorities  to  one  per  cent,  per 
annum.  The  later  law  must  repeal  the  former 
if  they  are  inconsistent.  But  they  are  not  so. 
It  is  only  necessary  to  hold  that  persons  giving 
credit  to  the  City,  with  a  knowledge  of  this 
limit  to  its  taxing  powers,  must  do  so  on  the 
condition  of  waiting  until  that  amount  of  tax 
will  pay  them,  or  until  the  Legislature  shall 
remove  the  restriction;  and  that  within  that 
limit  the  Code  gives  them  a  right  to  compel  the 
exercise  of  the  taxing  power  to  pay  the  debt  so 
created.  Such  has  been  the  reasonable  con- 
struction given  to  the  Code  by  the  courts  of 
Iowa  for  many  years  and  by  the  Circuit  Court 
-of  the  United  States  for  that  district  for 
several  years  past,  and  never  contradicted  by 
any  court  until  the  present  time. 

iliese  frequent  dissents  in  this  class  of  sub- 
jects are  as  distasteful  to  me  as  they  can  be  to 
anyone  else.  But  when  I  am  compelled,  as  I 
was  last  spring,  by  the  decisions  of  this  court, 
I  to  enter  an  order  to  commit  to  jail  at  one  time 
\  over  a  hundred  of  the  best  citizens  of  Iowa,  for 
obeving  as  they  thought  their  oath  of  office  re- 
<]uired  them  to  do,  an  injunction  issued  by  a 
competent  court  of  their  own  State,  founded, 
as  these  gentlemen  conscientiously  believed,  on 
the  true  interpretation  Of  their  own  statute,  an 
injunction  which,  in  my  own  private  judgment, 
they  were  legally  bound  to  obey,  I  must  be  ex- 
cused if,  when  sitting  here,  I  give  expression  to 
convictions  which  my  duty  compels  me  to  dis- 
rpjrard  in  the  circuit  court. 

I  am  authorized  to  say  that  the  Chief  Jus- 
tice concurs  in  this  opinion. 


I  NITED  STATES,  ex  rel.  HENRY  AMY.  Plff. 

in  Err., 

v. 

THE   MAYOR   AND   ALDERMAN   OF   THE 

CITY  OF  BURLINGTON; 

and 

UNITED    STATES,    ex    rel.    EDWARD    H. 
LEARNED,  Plff  in  Err^ 

V. 

SAME/ 

B'utz  V.  Muscatine,  ante.  490,  followed. 

These  cases  ore  the  same  substantially  os  Butz 
T.  lIuscatiDc,  ante.  400,  and  are  decided  the  same 
waj. 

rXo.  405.] 

Arjnml  Xov.  30,  1800.      Decided  Jan.  24,  1870. 
8  Wall. 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

Each  of  these  cases  was  begun  by  writ  of 
mandamus  in  the  court  below,  and  the  subse- 
quent proceedings  therein  were  in  each  case  the 
same  as  in  the  preceding  case  of  Butz  v.  Musca- 
tine. The  same  argiunents  of  counsel  were 
presented  in  these  cases  as  in  the  former  one, 
to  which  reference  is  made  for  an  abstract  of 
the  same. 

Mr.  James  Grant,  for  plaintifTs  in  error. 

No  counsel  appeared  m  this  court  for  de- 
fendant in  error. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

Upon  examination,  these  cases  are  found  to 
be  substantially  the  same  with  the  case  of  The 
United  States,  on  the  relation  of  Thomas  Butz, 
V.  The  City  of  Muscatine  [ante.  490],  No.  03, 
heretofore,  decided  by  this  court  at  the  present 
term.  Our  opinion  is  the  same  as  in  that  case. 
The  judgment  in  each  of  these  cases  is,  there- 
fore, reversed,  and  the  cause  remanded  to  the 
court  below  for  further  proceedings,  in  confor- 
mity to  the  views  of  this  court,  as  expressed  in 
the  case  referred  to. 


THE   HOME   OF   THE    FRIENDLESS,   Plff. 

in  Err., 

v. 

EDWARD  S.  ROUSE,  Collector  of  the  ReveniM 

of  St.  Louis  County,  Missouri 

(See  S.  C.  8  Wall.  430-430.) 

Clause  in  charter  exempting  from  taxation  is  a 
contract — tax  impairs  its  obligation— con- 
sideration— State  may  exempt  from  taxation. 

The  clause  in  the  charter  for  the  Home  of  the 
Friendless,  that  **The  property  of  the  Corporation 
shall  be  exempt  from  taxation,"  is  a  contract  be- 
tween the  State  and  the  corporators. 

Any  attempt  bv  the  State  to  tax  the  property  im- 
pairs the  obligation  of  the  contract,  and  cannot  be 
allowed. 

A  consideration  is  not  necessary  in  order  to  up- 
hold the  contract.  It  is  as  much  the  duty  of  the 
court  to  uphold  and  sustain  it  as  if  it  were  a  con- 
tract between  private  persons. 

A  State  mav,  by  contract  based  on  a  considera- 
tion, exempt  the  property  of  an  individual  or  cor- 
poration from  taxation,  either  for  a  specified  period 
or  permanently. 

[No.  82.] 

Argued  Nov.  23,  1860.       Decided  Dec.  20,  1860. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
A  petition  in  this  case  was  filed  in  the  Cir- 
cuit Court  of  St.  Louis  County,  State  of  Mis- 
souri, by  the  plaintiff  in  error,  praying  that  the 
defendant,  a  collector  of  revenue,  be  enjoined 
from  collecting  certain  taxes.  The  charter  of 
tlie  plaintiff  corporation  contained  the  pro- 
vision that  "All  property  of  said  Corporation 
shall  be  exempt  from  taxation,  and  the  6th,  7th 
and  8th  sections  of  the  1st  article  of  the  Act 
concerning  corporations,  approved  March  10, 
184.'),  sliall  not  apply  to  this  Corporation."  Tlie 

Note. — Corporation  taxation  as  affected  by  the 
contract  clause  in  the  Federal  Constitution — see 
note,  60  L.U.A.  33. 
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preamble  to  said  charter  also  expressly  stated 
that  it  was  granted  "for  the  purp<>8e  of  encour- 
aging said  undertaking  and  enabling  the  party 
to  engage  therein,  more  fully  and  effectually  to 
accomplish  their  laudable  purpose/'  to  afford 
relief  to  destitute  and  suffering  females. 

The  said  charter  was  granted  by  a  public 
Act  of  Missouri,  approved  Feb.  3,  1853.  The 
Constitution  of  Missouri,  adopted  in  1865,  pro- 
hibited the  Legislature  from  entering  into  a 
contract  which  should  exempt  the  property  of 
an  individual  from  taxation. 

A  decree  having  been  entered  in  favor  of  the 
plaintiff  for  a  perpetual  injunction,  the  defend- 
ants sued  out  a  writ  of  error  to  the  Supreme 
Court  of  Missouri.  That  court  entered  judg- 
ment reversing  the  decree  and  dismissing  the 
petition.  Thereupon  the  plaintiff  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  B.  R.  CnrtiSy  and  H.  Hitchcock,  for 
plaintiff  in  error: 

I.  The  charter  contains,  not  only  an  explicit 
promise  on  the  part  of  the  State,  that  whatever 
property  should  be  owned  by  this  charity 
should  not  be  taxed,  but  what  is  very  unusual, 
if  not  unprecedented,  it  contains  an  assurance 
that  the  legislative  power  should  not  there- 
after be  used  to  interfere  with  this  franchise. 

The  Ist  section  of  the  charter  contains  these 
words:  "All  property  of  said  Corporation  shall 
be  exempt  from  taxation;  and  the  6th,  7th  and 
8th  sections  of  the  1st  article  of  the  Act  Con- 
cerning Corporations,  approved  March  19,  1845, 
shall  not  apply  to  this  Corporation."  The  7th 
section  thus  referred  to  provided  that  the  char- 
ter of  every  corporation  that  shall  thereafter  be 
granted  bv  the  Legislature,  should  be  subject 
to  alteration,  suspension  and  repeal  at  the  dis- 
cretion of  the  Legislature;  and  that  discretion- 
ary authority,  it  is  declared,  shall  not  exist  as 
to  this  Corporation. 

II.The  charter  in  express  terms,  holds  out  to 
the  benevolent  persons  to  whom  it  is  addressed, 
that  if  they  will  take  upon  themselves  the  bur- 
den of  organizing  this  Corporation,  of  making 
themselves  and  soliciting  from  others,  dona- 
tions and  grants,  and  of  administering  its 
affairs,  for  the  relief  of  the  suffering  female 
poor  of  the  City  of  St.  Louis,  the  funds  thus 
obtained,  devoted  and  held,  shall  not  be  dimin- 
ished by  taxation. 

III.  There  was  no  provision  then  existing  in 
the  Constitution  of  the  State,  restraining  the 
Legislature  from  entering  into  such  a  contract; 
and  the  qualified  prohibition  contained  in  the 
present  Constitution  shows,  if  it  were  necessary 
that  its  absence  left  the  Legislature  free  to  act 
in  the  manner,  it  did  act. 

IV.  That  the  Legislature  had  power  to  make 
this  contract,  and  that  when  made  and  ac- 
cepted it  became  one  of  the  franchises  of  this 
Corporation  of  which  it  could  not  be  deprived, 
is  too  well  settled  to  require  a  citation  of 
ninnerous  authorities.  They  are  collected  in 
Cooley,  Con.  Lim.  279. 

V.  To  suppose  that  any  consideration  beyond 
the  public  objects  for  which  this  Corporation 
was  created  was  necessary'  as  a  basis  of  a  con- 
tract, is  a  mistake.  The  consideration  is  foiind 
in  the  nature  of  those  objects,  the  acceptance 
of  the  charter  and  the  consequent  implied  un- 
dertaking to  use  its  franchises  in  the  way  and  * 
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for  the  purposes  in  which  they  were  granted. 

This  has  been  the  settled  law  of  this  court 
since  the  case  of  Dartmouth  ColL  v.  WoodwardL 
4  Wheat.  618. 

See  op.  of  Mr.  Justice  Davis  in  The  Bing- 
hamton  Bridge,  3  Wall.  73,  18  L.  ed.  142;  Bank 
V.  Skelly,  1  Black,  436,  17  L.  ed.  173. 

The  case  of  the  University  seems  not  distin- 
guishable from  the  other  case. 

Messrs.  M.  Blair  and  F.  A.  Dick,  for  defend- 
ant in  error: 

I.  The  Legislature  in  1853,  for  the. mere  con- 
sideration that  this  Institution  should  be  es- 
tablished, with  no  obligations  or  duties  im- 
posed upon  it,  had  no  power  to  promise  that  the 
State  of  Missouri  should  never  have  the  legal 
authority  to  impose  a  tax  upon  any  property 
which  the  Seminary  might  acquire,  and  at  the 
same  time  confer  upon  it  power  to  acquire  an 
unlimited  amount  of  property.  The  State  may 
accept  a  bonus  in  place  of  a  tax,  or  may  tix 
upon  a  given  rate  of  taxation,  and  thus,  for  a 
consideration,  bargain  away  the  power  to  le^y 
taxes  in  the  usual  way.  But  this  charter 
makes  no  such  contract. 

•  Rector  of  Christ  Church  v.  Phila.  Co.  24 
How.  300,  16  L.  ed.  602;  Presbyterian  Church 
V.  City  of  N.  Y.  6  Cow.  542,  cited  in  10  How. 
535;  East  Hartford  v.  Hartford  Bridge  Co.  10 
How.  511 ;  Commonwealth  v.  Bird,  12  Mass.  442,^ 
cited  in  24  How.  300;  Bk.  v.  Billings,  4  Pet. 
561. 

II.  The  Legislature  has  not,  by  said  Acts  of 
1853  and  1857,  declared  its  intention  to  bind  the 
State  never  to  impose  any  such  tax.  The  lan- 
guage used  does  not  expressly  say  that  the 
State  forever  is  to  be  bound,  and  the  law  will 
not  imply  such  meaning. 

C.  R.  Bridge  v.  Warren  Bridge,  11  Pet.  420; 
Op.  by  Taney,  Ch.  J.,  p.  520;  Op.  by  Story, 
J.,  p.  583;  Rector  of  Christ  Church  v.  Phila. 
(supra)  ;  Bk.  v.  Billings  (supra) ;  Butler  v. 
Pa.  10  How.  402. 

III.  The  rule  of  construction  applicable  to 
laws  relied  upon  as  contracts,  granting  to  cor- 
porations special  advantages  to  the  detriment 
of  the  public  is,  that  they  shall  be  construed 
strictly  against  the  corporation. 

C.  R.  Bridge  v.  Warren  Bridge,  11  Pet.  420: 
Bk.  V.  Billings  (supra) ;  Beattv  v.  Knowles, 
4  Pet.  152;  The  Binghamton  Bridge,  3  Wall. 
51,  18  L.  ed.  137. 

IV.  There  is  np  consideration  stated  in  the 
law  for  the  release  from  taxation.  The  estab- 
lishment of  this  Institution  by  the  trustees  wa* 
the  consideration  which,  made  the  grant  oi  the 
charter  binding  upon  the  State,  and  the  con- 
tract to  that  extent  is  beyond  the  control  of  the 
State,  as  a  contracting  party.  Bank  v.  Bil- 
lings, 4  Pet.  562. 

But  the  exemption  from  taxation  was  a  mere 
gratuity,  intended  to  last  during  the  pleasure 
of  the  State.  Phalen  v.  Va.  8  How.  163;  Bk. 
V.  Okely,  4  Wheat.  235;  Aspinwall  v.  Daviess^ 
Co.  22  How.  364,  16  L.  ed.  296. 

The  Legislature  of  1853  omitted  to  pro\-ide 
for  any  advantage  in  the  future  to  the  State, 
which  should  be  commensurate  with  the  greater 
and  growing  advantage  to  the  Institution 
which  would  accrue  from  the  increase  of  taxea 
appropriated  to  its  use,  with  the  increase  of  its 
property.  The  law  shields  it  from  rendering 
any  account  of  the  amount  of  public  funds  thus 
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devoted  to  its  use,  and  authorizes  an  unlimited 
increase. 

This  omission  of  the  Legislature,  as  the 
agent  of  the  State,  to  provide  for  any  com- 
mensurate advantage  to  the  State,  or  for  any 
check  upon  the  Institution,  is  fatal  to  the  in- 
fltniment  as  a  contract.  For  it  will  not  be  held 
that  the  Legislature  could  have  intended  any 
such  arrangement  to  have  been  perpetual  and 
obligatory  as  a  contract  upon  the  people;  and 
if  such  was  its  intention,  it  had  no  such  legal 
power  as  an  agent. 

Bank  v.  Billings  (supra)  ;  Christ  Church  v. 
Pkila.  (supra) ;  Bank  v.  Knoop,  16  How.  378; 
Com.  V.  Bird,  12  Mass.  442;  12  Harris,  232; 
Brewster  v.  Hough,  10  N.  H.  139;  People  v. 
Roper,  35  N.  Y.  629;  Mott  v.  Pa.  R.  R.  30  Pa. 
9;  Com.  v.  Easton  Bank,  10  Pa.  442;  Gardner 
V.  State,  1  Zab.  557. 

V.  Retrospective  laws,  devesting  rights  not 
secured  by  contract  may  be  passed  by  States. 

Satterlee  v.  Matthewson,  2  Pet.  413;  R.  R. 
v.  Xesbit,  10  How.  401;  Watson  v.  Mercer,  8 
Pet.  110. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Missouri.  It  appears  that  the 
plaintiff  in  error,  a  Corporation  created  by  the 
Legislature  of  Missouri,  commenced  a  suit  on 
the  equity  side  of  the  Circuit  Court  of  St. 
Louis  County,  to  restrain  the  defendant,  who 
was  Collector  of  the  Revenue  for  the  County, 
from  collecting  the  taxes  on  two  parcels  of  real 
estate  of  which  it  was  the  owner  at  the  time  of 
the  assessment,  on  the  ground  tliat  the  taxes 
were  illegally  assessed,  l^cause  all  its  property 
by  its  Act  of  Incorporation,  was  expressly  ex- 
empted from  taxation  at  all  times.  The  de- 
fendant interposed  a  demurrer,  which  was 
overruled  and  the  judgment  on  the  demurrer 
made  final.  The  cause  was  removed  to  the 
Supreme  Court  of  the  State,  and  resulted  in  the 
reversal  of  the  judgment  of  the  lower  court  and 
the  dismissal  of  the  bill  of  petition. 

The  case  is  relieved  of  all  difficulty  on  the 
question  of  the  jurisdiction  of  this  court,  as 
the  Supreme  Court  of  Missouri  certify,  as  a 
part  of  the  record,  that  in  the  determination  of 
the  suit  there  is,  necessarily,  drawn  in  question 
the  construction  of  that  clause  of  the  Constitu- 
tion of  the  United  States  which  prohibits  a 
State  from  passing  a  law  impairing  the  obliga- 
tion of  a  contract,  and  that  the  decision  was 
a;.'ninHt  the  right  claimed  by  the  plaintiff  in  er- 
ror, and  was  necessary  to  the  adjudication  of 
the  cause.  The  important  question  raised  by 
the  record  is:  whether  the  State  of  Missotiri 
contracted  with  the  plaintiff  in  error  not  to  tax 
its  property.  If  he  did  so  contract,  it  is  undis- 
puted that  the  assumed  legislation,  under  the 
authority  of  which  the  property  in  controversy 
was  taxed,  impaired  the  obligation  of  this  con- 
tract. 

The  object  for  which  the  Home  of  the 
Friendless  was  incorporated  was  to  enable 
those  persons  of  the  female  sex,  who  were  de- 
sirous of  establishing  a  charitablt^  institution 
in  St.  Louis  for  the  relief  of  destitute  and  suf- 
fering females,  to  carry  out  their  laudable 
tmdertaking. 

It  can  readily  be  seen  that  a  charity  of  this 
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kind  would  •be  a  great  benefit  to  the  peo-  [•436 
pie  of  St.  J^uis,  and  that  the  Legislature  of  tlie 
State  would  naturally  be  desirous  of  using  all 
proper  means  to  promote  it.  The  purposes  to 
be  attained  by  such  a  charity  are  usually  be- 
yond the  ability  of  individual  effort,  and  re- 
quire an  association  of  persons  who  will  them- 
selves contribute  pecuniary  aid,  and  are  willing 
to  become  solicitors  for  the  contributions  of 
others.  L^sually  the  initiation  of  such  an 
enterprise  is  in  the  hands  of  a  few  persons  who 
need  to  be  clothed  with  more  than  ordinary 
powers  in  order  to  obtain  the  successful  co- 
operation of  others.  In  no  way  could  this  co- 
operation be  better  secured  than  by  conferring 
on  the  corporators  the  authority  to  say  to  the 
benevolent  people  of  St.  Louis,  that  their  do- 
nations in  money  or  lands,  for  the  relief  of  the 
suffering  female  poor  of  the  city,  would  be  held 
by  the  Institution  undiminished  by  taxation. 

It  was  doubtless  under  the  influence  of  these 
considerations,  and  because  every  government 
wishes  to  encourage  benevolent  enterprises,  that 
the  Legislature  granted  the  charter  for  the 
Home  of  the  Friendless,  and  said  to  the  chari- 
table persons  engaged  in  this  business,  that  if 
they  would  organize  the  society  and  conduct 
its  affairs,  would  give  themselves  and  solicit 
others  to  give  for  the  common  purpose,  "that 
the  property  of  the  corporation  shall  be  exempt 
from  taxation."  This  charter  is  a  contract  be- 
tween the  State  of  Missouri  and  the  corporators 
that  the  property  given  for  the  charitable  uses 
specified  in  it,  shall,  so  long  as  it  is  applied  to 
these  uses,  be  exempted  from  taxation.  It  fol- 
lows, that  any  attempt  to  tax  it  impairs  the  ob- 
ligation of  the  contract.  It  is  proper  to  ob- 
serve, that  the  immunity  from  taxation  does 
not  attach  to  the  property  after  the  corporation 
has  parted  with  it,  but  is  operative  on  it  while 
owne<l  by  the  corporation,  and  devoted  to  the 
uses  for  which  it  was  originally  given. 

It  is  objected  tliat  there  is  no  consideration 
stated  in  the  Act  for  the  release  from  taxation, 
which  is  claimed  is  necessary  in  order  to  up- 
hold the  contract.  But  this  is  a  mistaken 
view  of  the  law  on  this  subject. 

•There  is  no  necessity  of  lookin**  ^or  [•437 
the  consideration  for  a  legislative  contract  out- 
side of  the  objects  for  which  the  corporation* 
was  created.  These  objects  were  deemed  by  the 
Legislature  to  be  beneficial  to  the  community, 
and  this  benefit  constitutes  the  consideration 
for  the  contract,  and  no  other  is  required  to 
support  it.  This  has  been  the  well  settled 
doctrine  of  this  court  on  this  subject  since  the 
oase  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  619. 

It  is  contended  that  the  rules  of  construction 
applicable  to  legislative  contracts  are  more 
stringent  than  those  which  are  applied  to  con- 
tracts between  natural  persons,  and  that,  ap- 
plying these  rules  to  this  contract,  it  cannot  l)e 
sustained  as  a  perpetual  exemption  from  taxa- 
tion. 

It  is  true  that  legislative  contracts  are  to  be 
construed  most  favorable  to  the  State  if  on  a 
fair  consideration  to  be  given  the  charter,  any 
reasonable  doubts  arise  as  to  their  proper  in- 
terpretation; but,  as  every  contract  is  to  be 
construed  to  accomplish  the  intention  of  the 
parties  to  it,  if  there  is  no  ambiguity  about  it, 
and  this  intention  clearly  appears  on  reading 
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the  instrument,  it  is  as  much  the  duty  of  the 
court  to  uphold  and  sustain  it,  as  if  it  were  a 
contract  between  private  persons.  Testing  the 
contract  in  question  by  these  rules,  there  does 
not  seem  to  be  anv  rational  doubt  about  its 
true  meaning.  "All  property  of  said  corpo- 
ration shall  be  exempt  from  taxation/'  are  the 
words  used  in  the  Act  of  Incorporation,  and 
there  is  no  need  of  su^plyin^  any  words  to 
ascertain  the  legislative  intention.  To  add  the 
word  **forever"  after  the  word  "taxation"  could 
not  make  the  meaning  anv  clearer.  It  was, 
undoubtedly,  the  purpose  of  ^he  Le^slature  to 
grant  to  the  Ck>rporation  a  valuable  franchise, 
and  it  is  easy  to  see  that  the  franchise  would 
be  comparatively  of  little  value  if  the  Legis- 
lature, without  taking  direct  action  on  the 
subject,  could,  at  its  will,  resume  the  power  of 
taxation.  This  view  is  fortified  by  the  pro- 
visions of  the  general  law  of  the  State  regard- 
ing corporations,  in  force  at  the  time  this 
charter  was  granted,  and  which  the  Legis- 
lature declared  should  not  apply  to  this  Corpo- 
ration. The  7th  section  of  tne  Act  concerning 
438*]  corporations,  approved  *March  19,  1845, 
provided  that  "The  charter  of  every  corpora- 
tion that  shall  hereafter  be  granted  by  the 
Legislature  shall  be  subject  to  alteration,  sus- 
pension, and  repeal,  in  the  discretion  of  the 
Legislature."  As  the  charter  in  controversy 
was  granted  in  1853,  it  would  have  been  sub- 
ject U>  this  general  law  if  the  Legislature  had 
not,  in  express  terms,  withdrawn  from  it  this 
discretionary  authority.  Why  the  necessity  of 
doing  this  it  the  exemption  from  taxation  was 
only  understood  to  continue  at  the  pleasure  of 
the  Legislature? 

The  validity  of  this  contract  is  questioned  at 
the  bar  on  the  ground  that  the  Legislature  had 
no  authority  to  grant  away  the  power  of  taxa- 
tion. The  answer  to  this  position  is,  that  the 
question  is  no  longer  open  for  argument  here, 
for  it  is  settled  by  the  repeated  adjudications 
of  this  court,  that  the  State  may,  by  contract 
based  on  a  consideration,  exempt  the  property 
of  an  individual  or  corporation  from  taxation, 
either  for  a  specified  period,  or  permanently. 
And  it  is  equally  well  settled  that  the  exemp- 
tion is  presumed  to  be  on  sufficient  consider- 
ation, and  binds  the  State  if  the  charter  con- 
taining it  is  accepted.  New  Jersey  v.  Wilson, 
7  Cranch,  164;  Gordon  v.  Appeal  Tax  Ck>urt,  3 
How.  133;  Piqua  Bank  ▼.  Knoop,  16  How.  369; 
Ohio  Life  and  Trust  Co.  v.  Debolt,  16  How.  416; 
Dodge  V.  Woolsey,  18  How.  331,  15  L.  ed.  401 ; 
Mechanics'  and  Traders'  Bank  ▼.  Thomas,  18 
How.  384,  15  L.  ed.  460;  Mechanics'  and  Trad- 
ers' Bank  v.  Debolt,  18  How.  380,  15  L.  ed,  468; 
McGee  v.  Mathis,  4  Wall.  143,  18  L.  ed.  314. 

It  is  proper  to  say  that  the  present  Consti- 
tution of  Missouri  prohibits  the  Legislature 
from  entering  into  a  contract  which  exempts 
the  property  of  an  individual  or  cor)X)ration 
from  taxation;  but  when  the  charter  in  ques- 
tion was  passed  there  was  no  constitutional 
restraint  on  the  action  of  the  Legislature  in 
this  regard. 

Without  pursuing  the  subject  further,  we 
are  of  the  opinion  that  the  State  of  Missouri 
did  make  a  contract  on  sufficient  consideration 
with  the  Home  of  the  Friendless,  to  exempt  the 
property  of  the  Corporation  from  taxation,  and 
that  the  attempt  made  on  behalf  of  the  State 
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through  its  authorized  agent,  notwithstanding 
this  agreement,  to  'compel  it  to  pay  [^43^ 
taxes,  is  an  indirect  mode  of  impairing  the 
obligation  of  the  contract,  and  cannot  be  al- 
lowed. 

The  judgment  of  the  Supreme  Court  of  Mis- 
souri reversed,  and  the  cause  remanded  to  that 
court  below,  with  directions  to  proceed  in  con- 
formity with  this  opinion. 

Dissenting,  Mr.  Chief  Justice  Chase,  Mr» 
Justice  Field  and  Mr.  Justice  Miller. 

See  opinion  written  by  Mr.  Justice  Miller^ 
entitled  in,  and  to  apply  to  both  this  and  ths 
following  case  at  page  499  post. 


THE  WASHINGTON  UNIVERSITY,  PlfT.  in 

Err., 

V. 

EDWARD  S.  ROUSE,  Collector  of  the  Reve- 
nue for  St.  Louis  County,  State  of  Mis- 
souri. 

(See  S.  0.  8  Wall.  439,  Note.) 

Contract  for  exemption  from  taxation— con- 
sideration— is  a  franchise — when  not  forti- 
fied. 

The  same  contract  of  permanent  exemption  from 
taxation,  exists  in  this  case  as  in  the  charter  of 
the  Home  of  the  Friendless,  ante.,  p.  495. 

The  public  purposes  to  be  attained  in  each  esse 
constituted  the  consideration  on  which  the  con- 
tracts were  based. 

The  charter  of  the  University  having  been  ac- 
cepted, the  exemption  from  taxation  became  one 
of  the  franchises  of  the  Corporation,  of  which  it 
could  not  be  deprived  by  any  species  of  state  leg- 
islation. 

So  long  as  the  Corporation  uses  its  propertr  to 
support  the  educational  establishments  for  which 
it  was  organised,  it  does  not  forfeit  its  right  not  t» 
be  taxed  under  the  contract  which  the  State  mada 
with  it 

[No.  83.] 

Argued  Nov.  23,  1869.       Decided  Dee.  20, 1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

The  petition  in  this  case  was  filed  in  the  Cir- 
cuit Court  of  St.  Louis  County,  State  of  Mis- 
souri, by  the  plaintiff  in  error,  praying  for  an 
injunction  a^inst  the  collection  of  certain 
taxes.  A  decree  was  entered  in  favor  of  the 
petitioner,  and  the  defendant  sued  out  a  writ 
of  error  to  the  Supreme  Court  of  Missouri. 
That  court  having  entered  judgment  reversing 
the  decree  and  dismissing  the  petition,  the 
plaintiff  sued  out  this  writ  of  error. 

The  case  is  in  all  respects  similar  to  the  one 
preceding,  in  connection  with  which  it  waa 
argued  and  decided,  and  to  which  reference 
is  made  for  the  arguments  of  counsel. 

Messrs.  B.  R.  Curtis  and  H.  Hitchcock,  for 
plaintiff  in  error. 

Messrs.  M.  Blair  and  F.  A.  Dick,  for  de- 
fendant in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

There  are  no  materialpoints  of  difference  be- 
tween the  case  of  The  Home  of  the  Friendless 
V.  Rouse,  Collector  [ante,  595],  just  decided, 
and  this  case,  and  the  views  presented  in  that 
case  are  applicable  to  this.    The  object  of  the 

Note. — Corporation  taxation  as  affected  by  the 
contract  clause  in  the  Federal  Constitution — see 
note,  GO  L.B.A.  33.  „    _ 
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440*]  charter  *in  the  one  was  to  promote  a 
charity,  in  the  other  to  encourage  learning. 
Both  were  public  objects  of  advantage  to  the 
country,  and  which  every  government  is  desir- 
ous of  promoting.  Whether  the  endowment  of 
a  charity  is  of  more  concern  to  the  State  than 
the  endowment  of  a  University  for  learning,  is 
within  the  power  of  the  Legislature  to  deter- 
mine. If  the  Legislature  has  acted  in  a  manner* 
to  show  that  it  considered  both  objects  equally 
worthy  of  favor,  it  is  not  the  province  of  this 
court  to  pass  on  the  wisdom  of  the  measure. 

On  the  contrary,  it  is  the  duty  of  the  court 
to  carry  out  the  intention  of  the  Legislature,  if 
ascertainable,  by  applying  to  both  charters  the 
ordinary  rules  of  construction  applicable  to  le^' 
Sslative  grants.  In  applying  these  rules  to  this 
charter,  we  find  the  existence  of  the  same  con- 
tract of  permanent  exemption  from  taxation, 
as  in  the  charter  of  the  Home  of  the  Friendless. 
The  State  contracted  in  the  one  case,  as  in  the 
other,  Hot  to  tax  the  property  of  the  Corpora- 
tion, using  the  same  words  in  both  charters,  to 
convey  its  meaning,  and  binding  itself  in  the 
same  terms,  not  to  repeal  or  modify  either 
cha^rnn  that  regard.  Both  charters  were 
passed  by  the  same  Legislature,  within  a  few 
daya  of  each  other,  and  neither  charter  is  un- 
usual in  its  provisions,  except  in  this  par- 
ticular. The  inference  would,  therefore,  seem 
to  be  clear,  that  it  was  the  legislative  intention 
that  both  should,  in  this  respect,  be  on  an 
equality.  The  public  purposes  to  be  attained 
in  each  case  constituted  the  consideration  on 
which  the  contracts  were  based.  The  charter 
of  the  University,  with  its  amendment  (not 
material  to  notice,  because  not  affecting  this 
question),  having  been  accepted,  and  the  Cor- 
poration, since  its  acceptance,  having  been 
actively  employed  in  the  specific  purpose  for 
which  it  was  created,  the  exemption  from  tax- 
ation became  one  of  the  franchises  of  the  Cor- 
poration of  which  it  would  not  be  deprived  by 
any  species  of  state  legislation. 

It  is  urged  that  the  Corporation,  as  there  is 
no  limit  to  its  right  of  acquisition,  may  ac- 
quire property  beyond  its  legitimate  wants,  and 
in  this  way  abuse  the  favor  of  the  Legislature 
441*]  *and,  in  the  end,  become  dangerous,  on  ac- 
eoont  of  its  wealth  and  influence.  It  would 
seem  that  this  apprehension  is  more  imaginary 
than  real,  for  the  security  against  this  course 
of  action  is  to  be  found  in  the  nature  of  the 
object  for  which  the  Corporation  was  created. 
It  was  created  specially  to  promote  the  endow- 
ment of  a  seminary  of  learning,  and  it  is  not  to 
be  presumed  that  it  will  ever  act  in  such  a 
manner  as  to  jeopardize  its  corporate  rights; 
nor  can  there  be  any  well  grounded  fear  that  it 
will  absorb,  in  its  effort  to  establish  a  literary 
institution  of  a  high  order  of  merit,  in  the 
City  of  St.  Louis,  any  more  property  than  is 
necessary  to  accomplish  that  object.  Should  a 
state  of  case  in  the  future  arise,  showing  that 
the  Corporation  has  pursued  a  different  line  of 
conduct,  it  will  be  time  enough  then  to  de- 
termine the  rights  of  the  parti^  to  this  con- 
tract, under  this  altered  condition  of  things. 
The  present  record  presents  no  such  question, 
and  we  have  no  right  to  anticipate  that  it  will 
ever  occur.  It  is  enough  for  the  purposes  of 
this  suit  to  say,  that  so  long  as  the  Corporation 
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uses  its  property  to  support  the  educational 
establishments  for  which  it  was  organized,  it 
does  not  forfeit  its  right  not  to  be  taxed  under 
the  contract  which  the  State  made  with  it. 

We  cannot  see  that  the  case  of  the  Univers- 
ity is  distinguishable  from  that  of  the  Home  of 
the  Friendless. 

The  Jud^ent  of  the  Supreme  Court  of  the 
State  of  Missouri  is  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to 
proceed  in  conformity  with  this  opinion. 

Mr.  Justice   Miller,  dissenting: 
The  Chief  Justice,  Mr.  Justice   Field,  and 
myself,  do  not  concur  in  these  judgments. 

It  is  the  settled  doctrine  of  this  court,  that 
it  will,  in  every  case  affecting  personal  rights, 
•where,  by  the  course  of  judicial  pro<^edings, 
the  matter  is  properly  presented,  decide  wheth- 
er a  state  law  impairs  the  obligation  of  con- 
tracts; and  if  it  does,  will  declare  such  law  in- 
effectual for  that  purpose.  And  it  is  also  set- 
tled, beyond  controversy,  that  the  State 
^Legislatures  may,  by  the  enactment  of  [*44a 
statutes,  make  contra[cts  which  they  cannot  im- 
pair by  anv  subsequent  statutes. 

It  may  be  conceded  that  such  contracts  are 
so  far  protected  by  the  provisions  of  the  Fed- 
eral Constitution  that  even  a  change  in  the 
fundamental  law  of  the  State,  by  the  adoption 
of  a  new  Constitution,  cannot  impair  them, 
though  express  provisions  to  that  efiect  are  in- 
corporated in  the  new  Constitution.  We  are 
also  free  to  admit  that  one  of  the  most  bene- 
ficial provisions  of  the  Federal  Constitution, 
intended  to  secure  private  rights,  is  the  one 
which  protects  contracts  from  the  invasion  of 
state  legislation.  And  that  the  manner  in 
which  this  court  has  sustained  the  contracts 
of  individuals  has  done  much  to  -restrain  the 
State  Legislatures,  when  urged  by  the  pressure 
of  popular  discontent  under  the  sufferings  of 
great  financial  disturbances,  from  unwise  as^ 
well  as  unjust  legislation. 

In  this  class  of  cases,  when  the  validity  of 
the  contract  is  clear,  and  the  infringement  of 
it  by  the  Legislature  of  a  State  is  also  clear, 
the  duty  of  this  court  is  equally  plain. 

But  we  must  be  permitted  to  say,  that  in  de- 
ciding the  first  of  these  propositions,  namely: 
the  validity  of  the  contract,  this  court  has,  in 
our  judgment,  been,  at  times,  quick  to  discover 
a  contract  that  it  might  be  protected,  and  slow 
to  perceive  that  what  are  claimed  to  be  con- 
tracts were  not  so,  by  reason  of  the  want  of 
authority  in  those  who  profess  to  bind  others. 
This  has  been  especially  apparent  in  regard  to 
contracts  made  by  Legislatures  of  States,  and 
by  those  municipal  Ixxlies  to  whom,  in  a  lim- 
ited measure,  some  part  of  the  legislative  func- 
tion has  been  confided. 

In  all  such  cases,  where  the  validity  of  the 
contract  is  denied,  the  question  of  the  power 
of  the  legislative  body  to  make  it,  necessarily 
arises;  for  such  bodies  are  but  the  agents  and 
representatives  of  the  greater  political  body — 
the  people,  who  are  l^nefited  or  injured  by 
such  contracts,  and  who  must  pay,  when  any- 
thing is  to  be  paid,  in  such  cases. 

That  every  contract  fairly  made  ought  to  be 
performed,  is  a  proposition  which  lies  at  the 
tMksis  of  judicial  education,  and  is  one  of  the 
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strong  desires  of  every  well  organized 
443*]  •judicial  mind.  That,  under  the  influ- 
ence of  this  feeling,  this  court  may  have  failed 
in  some  instances  to  examine,  with  a  judgment 
fully  open  to  the  question,  into  the  power  of 
•^uch  agents,  is  to  be  regretted,  but  the  error 
nii*8t  l>e  attributed  to  one  of  those  failings 
wliich  lean  to  virtue's  side. 

In  our  judgment,  the  decisions  of  this  court, 
relied  upon  here  as  conclusive  of  these  cases, 
belong  to  the  class  of  errors  we  have  described. 

We  do  not  believe  that  any  legislative  body, 
fitting  under  a  State  Constitution  of  the  usual 
character,  has  a  right  to  sell,  to  give,  or  to  bar- 
gain away  forever  the  taxing  power  of  the 
State.  This  is  a  power  which  in  modem  polit- 
ical societies,  is  absolutely  necessary  to  the  con- 
tinued existence  of  every  such  society.  While 
under  such  forms  of  government,  the  ancient 
chiefs  or  heads  of  the  government  might  carry 
it  on  by  revenues  owned  by  them  personally, 
und  by  the  exaction  of  personal  service  from 
their  subjects,  no  civilized  government  has  ever 
existed  that  did  noc  depend  upon  taxation  in 
some  form  for  the  continuance  of  that  exist- 
ence. To  hold,  then,  that  any  one  of  the  an- 
nual Legislatures  can,  by  contract,  deprive  the 
State  forever  of  the  power  of  taxation,  is  to 
liold  that  they  can  destroy  the  government 
A'hich  they  are  appointed  to  serve,  and  that 
their  action  in  that  regard  is  strictly  lawful. 

It  cannot  be  maintained  that  this  power  to 
bargain  away,  for  an  unlimited  time,  the  right 
d  taxation,  if  it  exist  at  all,  is  limited,  in 
reference  to  the  subjects  of  taxation.  In  all 
the  discussion  of  this  question,  in  this  court 
and  elsewhere,  no  such  limitation  has  been 
claimed.  If  the  Legislature  can  exempt  in  per- 
petuity, one  piece  of  land,  it  can  exempt  all 
land.  If  it  can  exempt  all  land,  it  can  exempt 
all  other  property.  It  can,  as  well,  exempt  per- 
sons as  corporations.  And  no  hindrance  can 
bo  seen,  in  the  principle  adopted  by  the  court, 
to  rich  corporations,  as  railroads  and  express 
com)>anies  or  rich  men,  making  contracts  with 
the  Legislatures,  as  they  best  may,  and  with 
such  appliances  as  it  is  known  they  do  use,  for 
j>er|)etual  exemption  from  all  the  burdens  of 
supporting  the  government. 
444*]  'The  result  of  such  a  principle,  under 
the  growing  tendency  to  special  and  partial 
legislation,  would  be,  to  exempt  the  rich  from 
taxation,  and  cast  all  the  burden  of  the  sup- 
)iort  of  government,  and  the  payment  of  its 
debts,  on  those  who  are  too  poor  or  too  honest 
to  purchase  such  immunity. 

With  as  full  respect  for  the  authority  of 
former  decisions,  as  belongs,  from  teaching 
and  habit,  to  judges  trained  in  the  common 
Jaw  system  of  jurisprudence,  we  think  that 
there  may  be  questions  touching  the  powers  of 
legislative  bodies,  which  can  never  be  finally 
closed  by  the  decisions  of  a  court,  and  that  the 
one  we  have  here  considered  is  of  this  charac- 
ter. We  are  strengthened,  in  this  view  of  the 
subject,  by  tho  fact  that  a  series  of  dissents, 
from  this  doctrine  by  some  of  our  predecessors, 
shows  that  it  has  never  received  the  full  assent 
of  this  court;  and  referring  to  those  dissents 
for  more  elaborate  defense  of  our  views,  'We 
content  ourselves  with  thus  renewing  the  pro- 
test against  a  doctrine  which  we  think  must 
finally  be  abandoned. 
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JACOB   D.   COX,   Secretary   of   the   Interior, 

Plff.  in  Err., 
v. 

THE  UNITED  STATES,  ex  rel.  WILLIAM  Mo- 

GARRAHAN. 

Practice  on  writs  of  error — notice,  when  giyen 
— writ  issued  within  30  days  before  term. 

The  30  days*  notice  for  re-exam Inatloo  of  cases 
on  writs  of  error,  provided  for  by  the  22d  section 
of  the  Judiciary  Act  In  connectloD  with  the  Act 
of  1803,  need  not  b«  given  prior  to  the  first  day 
of  the  term. 

This  court  will  not  compel  the  hearlni?  of  the 
cause  at  the  first  term,  unless  such  notice  has  been 
given. 

Where  the  writ  of  error  issued  within  80  days 
,  before  the  meeting  of  the  court,  defendant  Is  at 
;  liberty   to   enter   his   appearance   and    proceed    to 
trial. 

It  Is  the  duty  of  plaintiff  to  docket  the  cause  or 
file  the  record  within  ttie  first  six  days  of  the  term, 
on  failure  of  which  defendant  may  docket  the 
cause  and  Ale  the  record,  and  thereupon  the  cause 
stands  for  trial  as  if  the  record  had  been  filed 
within   the  first   six  days. 

[No.  337.] 
Argued  Jan.  18,  1870.      Decided  Jan.  19,  1870. 

OX  MOTION  to  rescind  the  order  o|  Decem- 
ber 13th,  advancing  this  cause  on  the 
docket. 

A  sufficient  statement  of  the  case  appears  in 
the  opinion  of  the  court.  See,  also,  the  report 
of  the  decision  of  this  court  on  the  merits,  poet 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  J.  Uub- 
ley  Ashton,  for  plaintiff  in  error. 

Messrs.  P.  Phillips  and  A.  L.  Merriman,  for 
defendant;9  in  error. 

Mr.  Chief  Justice  Chaie  delivered  the  opin- 
ion of  the  court: 

We  have  considered  the  objection  made  by 
Mr.  Phillips  to  the  hearing,  during  the  present 
term,  of  the  case  of  The  Secretary  of  the  Inte- 
rior v.  McGarrahan.  It  is  founded  upon  the 
fact,  that  the  writ  of  error  to  the  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia, 
directing  the  issue  of  a  peremptory  mandamus 
to  the  Secretary,  was  allowed  on  the  30th  No- 
vember, 1869,  less  than  thirty  days  before  the 
first  day  of  the  present  term,  begun  on  the  6th 
of  the  present  month. 

The  citations  and  the  writ  of  error  were  both 
served  on  the  same  day.    The  22d  section  of 
the  Judiciary  Act,  taken  in  connection  with  the 
Act  of  1803,  provides  for  the  reexamination  of 
cases  on  writ  of  error,  the  adverse  party  having 
at    least   thirty   days'   notice.    This    provision 
does   not   necessarily  .  require   that   the   thirty 
days*  notice  shall  be  given  prior  to  the  first  day 
of  the  term,  but  in  the  case  of  Welsh  v.  Mande- 
ville,  5  Cranch,  321,  the  court  held  as  a  matter 
of  discretion,  that  they  would  not  compel  the 
hearing  of  the  cause  at  the  first  term,  unless 
such  notice  had  been  given.     And  this  decision 
was  made  the  rule  of  the  court.     This  decision 
was  made  in  accordance  with  a   rule  of  the 
court  adopted  February  Term,  1803   (1  Wheat, 
Rule  XVI.),  that  where  the  writ  of  error  issued 
within  thirty  days  before  the  meeting  of  the 
court,  the  defendant  is  at  liberty  to  enter  the 
appearance   and    proceed   to   trial;    otherwise, 
the  cause  must  be  continued.     The  above  de- 
cision seems  to  haxe  been  made  in  1809.    By 
the  rule  adopted  February  Term,  1821   (1  PeL 
Kule  XXIX.) ,  it  was  made  the  duty  of  the  plain- 
tiff to  docket  the  cause  or  file  the* record  within 
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the  first  six  days  of  the  term,  on  failure  of 
vhich  the  defendant  might  docket  the  cause 
and  file  the  record;  and  thereupon  the  cause 
was  to  stand  for  trial,  as  if  the  record  had 
been  filed  within  the  first  six  days.  The  de- 
fendant had  the  option,  upon  a  certificate  of 
the  clerk  of  the  court  where  the  judgment  was 
rendered,  to  have  the  cause  continued  or  dis- 
missed. 


557*]     •JOSEPH  C.  WILLARD,  Appt^ 

V. 

BENJAMIN  O.  TAYLOE. 

(See  S.  C.  8  Wall.  667-674.) 

Accepted  offer  to  sell,  becomes  a  contract — 
specific  performance,  in  discretion  of  court — 
practice  in— objection  to^partiai  owners, 
when  not  necessary  parties — party  who  is  to 
deliver  deed  must  prepare  it — parol  evidence 
to  vary  contract  not  receivable  in  equity-^ 
contracts  previous  to  the  Legal  Tender  Act 
must  be  paid  in  gold. 

A  covenant  In  a  lease,  giving  the  right  to  pnr- 
ehate  the  premises,  Ip  a  continuing  offer  to  sell, 
which,  when  accepted,  constitutes  a  contract  of 
sale. 

Specific  eiecntion  of  a  contract  is  not  a  matter 
of  absolute  right  to  either  party,  but  is  a  matter 
resting  In  the  discretion  of  the  court,  to  be  ex- 
^cisea  upon  consideration  of  each  particular  case. 

Such  discretion  is  not  an  arbitrary  or  capricioos 
one.  but  controlled  by  the  settled  principles  or 
equity. 

Where  a  proposition  to  sell  lands  is  made  before 
iKit  is  not  accepted  till  after  the  passage  of  the 
Act  of  Congress,  making  notes  of  the  United  States 
a  legal  tender  for  private  debts,  the  contract  must 
be  construed  as  if  It  had  been  concluded  before  the 
passage  of  the  Act. 

A  party  may  apply  for  a  specific  performance, 
and  submit  the  amount  to  be  paid  by  him  to  the 
Judgment  of  the  court. 

Mere  increase  in  the  value  of  land  since  the 

{»ropo8ition  to  sell,  is  no  objection  to  specific  per- 
ormance  of  the  contract. 

The  owners  of  partial-  interests  in  contracts  for 
tend  acquired  subsequent  to  their  execution,  are 
net  necessary  parties  to  bills  for  their  eniorce- 
aient. 

The  party  who  is  to  execute  and  deliver  a  deed, 
should  prepare  it. 

Conversations  controlling  or  changing  the  stipu- 
lations in  contracts  that  have  been  reduced  to 
writing  are,  in  the  absence  of  fraud,  no  more  re* 
•ceived  In  a  court  of  equity  than  in  a  court  of  law. 

When,  at  the  time  of  the  proposition  to  sell  the 
currency  consisted  only  of  gold  and  silver  coin, 
then  a  legal  tender,  payment  of  the  stipulated 
price  must  be  made  in  gold  and  silver  coin  only, 
notwithstanding  the  Act  of  Congress  making  the 
Vnlted  States  notes  a  legal  tender  for  debts. 

[No.  4.] 
Argued  Jan.  27,  1868.       Decided  Jan.  24,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia, 
llie  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  compel  the  specific  per- 


formance of  a  contract.  A  deoree  having  been 
entered  in  that  court  dismissing  the  bill,  the 
complainant  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  B.  R.  Curtis^  George  Howe  and  L. 
P.  Poland,  for  appellant: 

I.  \yhere  a  contract  for  the  conveyance  of 
lands  is,  in  its  nature  and  circumstances,  unob- 
jectionable, it  is  as  much  a  matter  of  course  for 
a  court  of  equity  to  decree  its  specific  perform- 
ance, as  it  is  for  a  court  of  law  to  give  dam- 
ages for  its  breach. 

2  Story,  Eq.  sec.  761,  and  cases  cited. 

II.  When  the  complainant,  within  the  pre- 
scribed time,  notified  to  the  respondent  his 
election  to  purchase,  the  contract  became  com- 
plete. The  covenant  in  the  lease  was  a  con- 
tinuing offer  to  sell  on  the  terms  therein  men- 
tioned; and  as  soon  as  that  offer  was  accepted, 
there  arose  a  complete  and  concluded  agree- 
ment. 

Boston  &  Me.  R.  R.  v.  Bartlett,  3  Cush.  224; 
Welchman  v.  Spinks,  5  Law  Times  (N.  S.)  385. 

Such  acceptance  might  be  by  parol. 

Bos.  &  M.  R.  R.  V.  Bartlett  (supra) ;  Warner 
V.  Willington,  3  Drew,  623. 

But  here  the  acceptance  was  in  writing,  and 
the  respondent  might  have  at  once  fil^  his 
bill  against  the  complainant  to  compel  specific 
performance,  or  brought  an  action  at  law. 

R.  R.  V.  Evans,  6  Gray,  25. 

The  money  payable -by  Willard  to  Tayloe, 
became  a  debt  as  soon  as  Willard  had  signified 
to  Tayloe  his  option  to  make  the  purchase. 

III.  The  tender  of  treasury  notes  was  suffi- 
cient. 

The  contract  was  made  in  the  District  of  Co- 
lumbia; was  to  be  there  performed;  and  re- 
spected real  property  in  Washington. 

Within  this  Distrist,  Congress  has  power  to 
exercise  exclusive  legislation,  in  all  cases  what- 
soever.   Art.  1,  sec  8,  ch.  17. 

These  terms  unquestionably  include  the  pow- 
er to  make  treasury  notes  l^al  tender  for  all 
debts. 

Congress  having  power  to  borrow  money,  the 
choice  of  means  is  with  Congress  with  but  two 
general  limitations: 

1.  That  the  means  chosen  by  Congress  should 
be  appropriate  and  conducive  to  the  end. 

McCulloch  V.  Maryland,  4  Wheat.  413. 

2.  That  they  are  not  prohibited  by  any  ex- 
press provision  of  the  Constitution,  nor  by  any 
just  deduction  or  implication  from  its  provi- 
sions. 

That,  speaking  generally  and  subject  to  the 
qualifications  stat^,  the  choice  of  means  to  ex- 
ecute a  granted  power  is  with  Congress,  does 
not  admit  of  doubt. 

U.  S.  ▼.  Bishop,  2  Cranch. 


XoTB. — Specific  performance.  Plaintiff  must 
show  performance,  or  readiness  to  perform  and 
offer  to  perform :  when  denied ;  decreed  against  sub- 
seouent  purchaser  with  notice ;  where  vendor  is  un- 
able to.fulflU  wholly;  title  must  be  good  and  free 
from  Incumbrances ;  contract  must  be  fair  and  hon- 
est :  not  when  description  is  too  uncertain  for  iden- 
titj ;  nor  when  compensation  may  be  awarded :  nor 
when  contract  Is  uncertain ;  nor  when  default  in 
payment  of  purchase  money ;  nor  where  good  title 
cannot  be  made.  See  note  to  Colson  v.  Thompson, 
2  Wheat.  336. 

When  specific  performance  decreed  and  when  re- 
fused ;  remedy  at  law  adequate :  suppression  of  ma- 
terial fact,  or  mistake,  or  fraud :  sumclent  if  plain- 
tiff can  make  good  title  at  time  of  decree;  time 
sot  generally  material ;  by  alien ;  not  generally  of 
d  WaLL.  U.  8.  Book  19. 


contract  as  to  personal  chattels ;  exceptions ;  long 
delay  and  change  of  circumstances  will  defeat  ac- 
tion for ;  contract  for  construction  of  railroad.  Set 
note  to  Hepburn  v.  Dunlop,  1  Wheat.  180. 

Laches  of  plaintiff ;  readiness  of  plaintiff  to  per- 
form ;  change  of  circumstances ;  time,  when  ma- 
terial.   See  note  to  Pratt  v.  Carroll,  8  Cranch,  471. 

Time  or  excess  of  price  not  a  bar  to  action  for 
doubtful  title.  See  note  to  Brashler  v.  Qrats,  6 
Wheat  628. 

Title  may  be  made  any  time  before  decree;  nec- 
essary parties  to  action,  objection  to ;  unnecessary 
parties ;  when  objection  made,  striking  out  parties. 
See  note  to  Morgan  v.  Morgan,  2  Wheat.  200. 

Specific  performance ;  when  granted  or  refuted — 
see  notes,  8S  L.  ed.  U.  S.  818,  39  L.  td.  U.  S.  956. 
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The  obligation  of  a  contract,  in  the  sense  in 
which  those  words  are  used,  not  only  in  the 
Constitution  of  the  United  States,  but  in  the 
jurisprudence  from  which  the  framers  of  our 
Constitution  borrowed  them,  is  that  duty  of 
performing  it  which  is  recognized  and  enforced 
by  law. 

Curran  v.  Arkansas,  15  How.  319;  Maine, 
Ancient  Law,  313. 

It  has  been  adjudged,  in  this  court,  in  En- 
gland and  elsewhere,  that  a  tender  in  what  was 
lawful  money  at  the  time  the  tender  was  made, 
is  a  sufficient  tender,  though  its  actual  value  is 
not  the  same  as  that  of  the  lawful  money  in  use 
when  the  contract  was  made. 

Faw  V.  Marsteller,  2  Cran^h,  20;  U.  S.  v. 
Robertson,  5  Pet.  644 ;  Gilbert  v.  Brett,  Davies, 
44;  Downman  v.  Downman,  1  Wash.  (Va.) 
29 ;  Bac.  Abr.  Tender,  B.  2. 

It  is  clearly  settled  that  if  the  contract  was 
fair  and  not  grossly  unequal  when  made,  each 
party  took  the  risk  of  subsequent  events  and 
supposed  hardships  arising  out  of  them  cannot 
be  regarded. 

Webb  V.  London  &  P.  R.  R.  Co.  9  Hare,  129; 
Lawder  v.  Blatchford,  Beat.  522;  Low  v.  Tread- 
well,  12  Me.  441 ;  Fry,  8pec.  Performance,  107. 

It  plainly  appears  that  when  this  contract 
was  made,  both  the  rent  reserved  and  the  sum 
stipulated  to  be  paid  ($22,500)  very  largely 
exceeded  the  market  value.  The  only  rational 
conclusion  is,  that  this  excess  was  attributable 
to,  and  was  the  price  of  the  option. 

Messrs.  John  D.  McPherson  and  Walter  S. 
Coz,  for  appellee: 

It  was  a  covenant  to  convey  an  estate  on  cer- 
tain conditions  precedent.  These  conditions 
must  have  been  strictly  performed,  both  as  to 
time  and  terms.  Equity  cannot  relieve  against 
a  failure  and  vest  an  estate  dependent  on  a  con- 
dition precedent,  where  it  will  not  vest  at  law. 

Popham  V.  Bampfeild,  1  Vern.  83;  Cary  v. 
Bertie,  2  Vern.  339;  Wells  v.  Smith,  2  Edw. 
78;  1  Story,  Eq.  Jur.  sec.  288. 

The  covenant  was,  in  effect,  a  continuing 
open  offer  during  the  lease.  The  moment  the 
lease  expired,  the  offer  was  withdrawn  by  op- 
eration of  law. 

See  Frith  v.  Lawrence,  1  Paige,  Ch.  436; 
Wells  V.  Smith,  7  Paige,  Ch.  22. 

The  only  offer  of  payment  ever  made  was  in 
legal  tender  notes.  This  offer  was  not  accord- 
ing to  the  terms  of  the  contract. 

(a)  Because  such  notes  are  not  a  legal  tender 
for  any  purpose. 

(b)  Because  if  a  legal  tender,  they  are  a 
legal  tender  only  for  debts,  and  the  amount  to 
be  paid  in  order  to  entitle  the  complainant  to  a 
conveyance,  was  not  a  debt  or  obligation  of 
any  kind,  but  its  payment  was  simply  the  per- 
formance of  the  condition. 

Under  all  the  circumstances  of  the  case,  the 
agreement  is  one  which  ought  not  to  be  en- 
forced specifically. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  certain 
real  property  situated  in  the  City  of  Washing- 
ton in  the  District  of  Columbia. 

The  facts  out  of  which  the  case  arises,  brief 
ly  stated,  are  as  follows: 
'oa 


In  April,  1854,  the  defendant  leased  to  the 
complainant  the  projwrty  in  question,  which 
was  generally  known  in  Washington  as  the 
''Mansion  House,"  for  the  period  of  ten  years 
from  the  1st  of  May  following,  at  the  yearly 
rent  of  $1,200.  The  lease  contained  a  covenant 
that  the  lessee  should  have  the  right  or  option 
of  purchasing  the  premises  with  all  the  build- 
ings and  improvements  thereon  at  any  time  be- 
fore the  expiration  of  the  lease,  for  the  sum  of 
$22,500,  payable  as  ♦follows:  $2,000  in  [•$59 
cash,  and  $2,000,  together  with  the  interest  of 
all  the  deferred  installments,  each  year  there- 
after, until  the  whole  was  paid;  the  deferred 
payments  to  be  secured  by  a  deed  of  trust  on 
the  property,  and  the  vendor  to  execute  to  the 
purchaser  a  warranty  deed  of  the  premises, 
subject  to  a  yearly  ground  rent  of  $390. 

On  the  15th  of  April,  1864,  two  we^ks  before 
the  expiration  of  the  period  allowed  the  com- 
plainant for  his  election  to  purchase,  he  ad- 
dressed a  letter  to  the  defendant,  inclosinif  a 
check  payable  to  his  order  on  the  Bank  of  Am- 
erica in  New  York,  for  $2,000,  as  the  amount 
due  on  the  1st  of  May  following,  on  the  pur- 
chase of  the  property,  with  a  blank  receipt  for 
the  money,  and  requesting  the  defendant  to 
sign  and  return  the  receipt,  and  stating  that  if 
it  were  agreeable  to  the  defendant,  he  would 
have  the  deed  of  the  property  and  the  trust 
deed  to  be  executed  by  himself  prepared  betw  wn 
that  date  and  the  1st  of  May.  To  this  letter 
the  defendant  on  the  same  day  replied,  that  he 
had  *no  time  then  to  look  into  the  busi-  [*56o 
ness,  and  returned  the  check,  expressing  a 
wish  to  see  the  complainant  for  explanation  be- 
fore closing  the  matter. 

On  the  following  morning  the  complainant 
called  on  the  defendant,  and  informed  him  that 
he  had  $2,000  to  make  the  first  payment  for 
the  property,  and  offered  the  money  to  him. 
The  money  thus  offered  consisted  of  notes  of 
the  United  States,  made  by  Act  of  Congress  a 
legal  tender  for  debts.  These  the  defendant 
refused  to  accept,  stating  that  he  understood 
the  purchase  money  was  to  be  paid  in  gold,  and 
that  gold  he  would  accept,  but  not  the  notes, 
and  give  the  receipt  desired.  It  is  admitted 
that  these  notes  were  at  the  time  greatly  de- 
preciated in  the  market  below  their  normal 
value.*  On  repeateil  occasions,  subsequently, 
the  complainant  sent  the  same  amount,  $2.0i)0, 
in  these  United  States  notes  to  the  defendant, 
in  payment  of  a  cash  installment  on  the  pur- 
chase, and  as  often  were  they  refused  by  him. 
On  one  of  these  occasions,  a  draft  of  a  deed  of 
conveyance  to  be  executed  by  the  defendant, 
and  a  draft  of  a  trust  deed  to  be  executed  by 
the  complainant,  were  sent  for  examination 
with  the  money.  l*hese  deeds  were  returned  by 
the  defendant,  accompanied  with  a  letter  ex- 
pressing dissatisfaction  at  the  manner  in  which 
he  was  induced  to  sign  the  lease,  with  the  clause 
for  the  sale  of  the  premises,  but  stating  that  as 
he  had  signed  it,  **He  should  have  carried  the 
matter  out/*  if  the  complainant  had  nroffered 
the  amount  which  he  knew  he  had  offered  for 
the  property;  meaning  by  this  statement,  as  we 
understand  it,  if  he  had  proffered  the  amount 
stipulated  in  gold.  No  objection  was  made  to- 
the  form  of  either  of  the  deeds. ^___ 

^Between  the  15th  of  April  and  May  Ist.  1J^«U 
one  dollar  In  ^old  was  worth  from  $1.73  to  $1  *^ 
In  United  States  notes.  ^     ^ 
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501*]  *Soon  afterwards,  the  defendant  left 
the  City  of  Washington,  with  the  intention  of 
being  absent  over  the  first  of  May. 

On  the  29th  of  April,  the  complainant  find- 
ing that  the  defendant  had  left  the  city,  and 
perceiving  that  the  purchase  was  not  going  to 
be  completed  within  the  period  prescribed  by 
the  covenant  in  the  lease,  and  apprehensive 
that  unless  legal  proceedings  were  taken  by  him 
to  enforce  its  execution,  his  rights  thereunder 
might  be  lost,  instituted  the  present  suit. 

In  the  bill  he  sets  forth  the  covenant  giving 
him  the  right  or  option  to  purchase  the  prem- 
ises ;  his  election  to  purchase ;  the  notice  to  the 
defendant;  the  repeated  efforts  made  by  him  to 
obtain  a  deed  of  the  property ;  his  offer  to  pay 
the  amount  required  as  the  first  installment  of 
the  purchase  money  in  United  States  notes 
and  to  execute  the  trust  deed  stipulated  to  se- 
cure the  deferred  payment;  and  the  refusal  of 
the  defendant  to  receive  the  United  States  notes 
and  to  execute  to  him  a  deed  of  the  premises. 
It  also  sets  forth  the  departure  of  the  defend- 
ant from  the  City  of  Washington,  and  his  in- 
tended absence  beyond  the  first  of  May  follow- 
ing, and  alleges  that  the  appeal  is  made  to  the 
equitable  interposition  of  the  court,  lest  on  the 
return  of  the  defendant  he  may  refuse  to  allow 
the  complainant  to  complete  the  purchase,  and 
urge  as  a  reason  that  the  time  within  which  it 
was  to  be  made  had  passed.  The  bill  concludes 
with  a  prayer  that  the  court  decree  a  specific 
performance  of  the  agreement  by  the  execution 
of  a  deed  of  the  premises  to  the  complainant, 
the  latter  offering  to  perform  the  agreement  on 
his  part,  according  to  its  true  intent  and  mean- 
ing. 

The  bill  also  states  some  facts  which  it  it  un- 
necessary to  detail,  tending  to  show  that  the 
acquisition  of  the  property  in  ouestion  was  of 
especial  importance  to  the  complainant. 

The  covenant  in  the  lease,  giving  the  right  or 
option  to  purchase  the  premises,  was  in  the  nat- 
ure of  a  continuing  offer  to  sell.  It  was  a 
proposition  extending  through  the  period  of 
ten  years,  and  being  under  seal  must  be  regarded 
as  made  upon  a  sufficient  consideration  and, 
therefore,  one  from  which  the  defendant  was 
not  at  liberty  to  recede.  When  accepted  by  the 
complainant  by  his  notice  to  the  defendant,  a 
contract  of  sale  between  the  parties  was  com- 
pleted. B.  and  M.  Railroad  Co.  v.  Bartlett,  3 
Cush.  224;  Welchman  v.  Spinks,  5  Law  T.  R. 
(N.  S.),  385;  Warner  v.  Willington,  3  Drew. 
523;  Old  Col.  R.  R.  v.  Evans,  6  Gray,  26.  This 
contract  is  plain  and  certain  in  its  terms,  and 
565*]  *in  its  nature  and  in  the  circumstances 
attending  its  execution  appears  to  be  free  from 
objection.  The  price  stipulated  fat  the  prop- 
erty was  a  fair  one.  At  the  time  its  market 
value  was  under  $15,000,  and  a  greater  increase 
than  one  half  in  value  during  the  period  of  ten 
years  could  not  then  have  been  reasonably  an- 
tici  pated. 

When  a  contract  is  of  this  character  it  is  the 
usual  practice  of  courts  of  equity  to  enforce  its 
specific  execution  upon  the  application  of  the 
party  who  has  complied  with  its  stipulations 
on  his  part,  or  has  seasonably  and  in  good 
faith  offered,  and  continues  ready  to  comply 
with  them.  But  it  is  not  the  invariable  prac- 
tice. This  form  of  relief  is  not  a  matter  of 
ahBolute  right  to  either  party;  it  is  a  matter 
8  Wall. 


resting  in  the  discretion  of  the  court,  to  htt 
exercised  upon  a  consideration  of  all  the  cir- 
cumstances of  each  particular  case.  The  juris* 
diction,  said  Lord  Eldon,  "is  not  compulsory 
upon  the  court,  but  the  subject  of  discretion. 
The  question  is  not  what  the  court  must  do, 
but  what  it  may  do  under  [the]  circumstances, 
either  exercising  the  jurisdiction  by  granting 
the  specific  performance  or  abstaining  from  it." 
12  Yes.  332. 

And  long  previous  to  him  Lord  Hardwicke 
and  other  eminent  equity  judges  of  England 
liad,  in  a  great  variety  of  cases,  asserteil  the 
same  discretionary  power  of  the  court.  In 
Jones  y.  Statham,  3  Atk.  388,  Lord  Hardwicke 
said:  'The  constant  doctrine  of  this  court  is, 
that  it  is  in  their  discretion,  whether  in  such  a 
bill  they  will  decree  a  specific  performance  or 
leave  the  plaintiff  to  his  remedy  at  law."  And 
in  Underwood  y.  Hithcox,  1  Ves.  Sr.  279,  the 
same  great  judge  said,  in  refusing  to  enforce  a 
contract:  "The  rule  of  equity  in  carrying 
agreements  into  specific  performance  is  well 
known,  and  the  court  is  not  obliged  to  decree 
every  agreement  entered  into,  though  for  valu- 
able consideration,  in  strictness  of  law,  it  de- 
pending on  the  circumstances." 

Later  jurists,  both  in  England  and  in  the 
United  States,  have  reiterated  the  same  doc- 
trine. Chancellor  Kent,  in  Seymour  *v,  [*566 
Delancey,  6  Johns.  Ch.  222,  upon  an  extended 
review  of  the  authorities  on  the  subject,  de- 
clares it  to  be  a  settled  principle  that  a  specific 
performance  of  a  contract  of  sale  is  not  a  mat- 
ter of  course,  but  rests  entirely  in  the  dis- 
cretion of  the  court  upon  a  view  of  all  the 
circumstances;  and  Chancellor  Bates,  of  Dela- 
ware, in  Goodwin  y.  Collins,  recently  decided, 
upon  a  very  full  consideration  of  the  adjudged 
cases,  says  that  a  patient  examination  of  the 
whole  course  of  decisions  on  this  subject  has 
left  with  him  "no  doubt  that,  as  a  matter  of 
judicial  history,  such  a  discretion  has  always 
been  exercised  in  administering  this  branch  of 
equity  jurisprudence." 

It  is  true  the  cases  cited,  in  which  the  dis- 
cretion of  the  court  is  asserted,  arose  upon  con- 
tracts in  which  there  existed  some  inequality 
or  unfairness  in  the  terms,  by  reason  of  which 
injustice  would  have  followed  a  specific  per- 
formance. But  the  same  discretion  is  exercised 
where  the  contract  is  fair  in  its  terms,  if  its  en- 
forcement, from  subsequent  events  or  even  from 
collateral  circumstances,  would  work  hardship 
or  injustice  to  either  of  the  parties. 

In  the  case  of  The  City  of  London  y.  Nash, 
1  Ves.  12,  the  defendant,  a  lessee,  had  cove- 
nanted to  rebuild  some  houses,  but,  instead  of 
doing  this,  he  rebuilt  only  two  of  them,  and 
repaired  the  others.  On  a  bill  by  the  city  for  a 
specific  performance  Lord  Hardwicke  held  that 
the  covenant  was  one  which  the  court  could 
specifically  enforce;  but  said,  "The  most  ma- 
terial objection  for  the  defendant,  and  which 
has  weight  with  me,  is  that  the  court  is  not 
obliged  to  decree  a  specific  performance,  and 
will  not  when  it  would  be  a  hardship,  as  it 
would  be  here  upon  the  defendant  to  oblige  him, 
after  having  very  largely  repaired  the  houses, 
to  pull  them  down  and  rebuild  them."  In  Fain* 
V.  Brown,  cited  in  Ramsden  v.  Hylton,  2  Ves* 
300,  similar  hardship,  flowing  from  the  specific 
execution  of  a  contract,  was  made  the  ground 
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for  refusing  the  decree  prayed.  In  that  case  the 
defendant  was  the  owner  of  a  small  estate,  de- 
vised to  him  on  condition  that  if  he  sold  it 
within  twenty-five  years  one  half  of  the  pur- 
chase money  should  go  to  his  brother.  Having 
567*]  contracted  to  sell  'the  property,  und  re- 
fusing to  carry  out  the  contract  under  the  pre- 
tense that  he  was  intoxicated  at  the  time,  a 
bill  was  filed  to  enforce  its  specific  execution, 
but  Lord  Hardwicke  is  reported  to  have  said 
tliat,  without  regard  to  the  other  circumstance, 
the  hardship  alone  of  losing  half  the  purchase 
money,  if  the  contract  was  carried  into  execu- 
tion, was  sufficient  to  determine  the  discretion 
of  the  court  not  to  interfere,  but  to  leave  the 
parties  to  the  law. 

The  discretion  which  may  be  exercised  in 
this  class  of  cases  is  not  an  arbitrary  or  capri- 
cious one,  depending  upon  the  mere  pleasure 
of  the  court,  but  one  which  is  controlled  by 
the  established   doctrines   and  settled   princi- 

Sles  of  equity.  No  positive  rule  can  be  laid 
own  by  which  the  action  of  the  court  can  be 
determined  in  all  cases.  In  general  it  may  be 
said  that  the  specific  relief  will  be  granted 
when  it  is  apparent,  from  a  view  of  all  the  cir- 
cumstances of  the  particular  case,  that  it  will 
subserve  the  ends  of  justice;  and  that  it  will 
be  withheld  when,  from  a  like  view,  it  appears 
that  it  will  produce  hardship  or  injustice  to 
either  of  the  parties.  It  is  not  sufficient,  as 
shown  by  the  cases  cited,  to  call  forth  the  equit- 
able interposition  of  the  court,  that  the  lejfal 
obligation  under  the  contract  to  do  the  specific 
thing  desired  may  be  perfect.  It  must  also  ap- 
pear that  the  specific  enforcement  will  work 
mo  hardship  or  injustice,  for  if  that  result 
would  follow,  the  court  will  leave  the  parties 
to  their  remedies  at  law,  unless  the  ^pranting 
•of  the  specific  relief  can  be  accompanied  with 
•  conditions  which  will  obviate  that  result.  If 
that  result  can  be  thus  obviated,  a  specific  per- 
formance will  generally  in  such  cases  be  de- 
creed conditionally.  It  is  the  advantage  of  a 
•court  of  equity,  as  observed  bv  Lord  R^esdale 
in  Davis  v.  Hone,  2  Sch.  &  Let.  348,  that  it  can 
imodify  the  demands  of  parties  according  to 
Justice,  and  where,  as  in  that  case,  it  would 
be  inequitable,  from  a  change  of  circumstances, 
to  enforce  a  contract  specifically,  it  may  refuse 
its  decree  unless  that  party  will  consent  to  a 
conscientious  modification  of  the  contract,  or, 
what  would  generally  amount  to  the  same 
568*]  thing,  *take  a  decree  upon  condition  of 
doing  or  relinquishing  certain  things  to  the 
other  party. 

In  the  present  case  objection  is  taken  to  the 
action  ol  tiie  complainant  in  offering,  in  pay- 
ment of  the  first  installment  stipulated,  notes 
of  the  United  States.  It  was  insisted  by  the 
defendant  at  the  time,  and  it  is  contended  by 
bis  counsel  now,  that  the  covenant  in  the  lease 
required  payment  for  the  property  to  be  made 
In  gold.  The  covenant  does  not  in  terms  specify 
sold  as  the  currency  in  which  payment  is  to 
be  made;  but  gold,  it  is  said,  must  have  been 
in  the  contemplation  of  the  parties,  as  no  other 
currency,  except  for  small  amounts,  which 
could  be  discharged  in  silver,  was  at  the  time 
recognized  by  law  as  a  legal  tender  for  private 
debts. 

Although  the  contract  in  this  case  was  not 
completed  imtil  the  proposition  of  the  defend- 
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ant  was  accepted  in  April,  1864,  after  the  pas- 
sage of  the  Act  of  Congress  making  notes  of 
the  United  States  a  legal  tender  for  private 
debts,  yet  as  the  proposition  containing  the 
terms  of  the  contract  was  previously  made,  the 
contract  itself  must  be  construed  as  if  it  had 
been  then  concluded  to  take  ^ect  subsequently. 

It  is  not  our  intention  to  express  any  opinion 
upon  the  constitutionality  of  the  provision  of 
the  Act  of  Congress,  which  makes  the  notes  of 
the  United  States  a  legal  tender  for  private 
debts,  nor  whether,  if  constitutional,  the  pro- 
vision is  to  be  limited  in  its  application  to  con- 
tracts made  subsequent  to  the  passage  of  the 
Act.  ^  These  questions  are  the  subject  of  special 
consideration  in  other  cases,  and  their  solution 
is  not  required  for  the  determination  of  the 
case  before  us.  In  the  view  we  take  of  the 
case,  it  is  immaterial  whether  the  constitution- 
ality of  the  provision  be  affirmed  or  denied. 
The  relief  which  the  complainant  seeks  rests, 
as  already  stated,  in  the  sound  discretion  of  the 
court;  and,  if  granted,  it  may  be  accompanied 
with  such  conditions  as  will  prevent  hardship 
and  insure  justice  to  the  defendant.  The  suit 
itself  is  an  appeal  to  the  equitable  jurisdiction 
of  the  *court,  and  in  asking  what  is  [^569 
equitable  to  himself,  the  complainant  necessar- 
ily submits  himself  to  the  judgment  of  the 
court,  to  do  what  it  shall  adjudge  to  be  equit- 
able to  the  defendant. 

The  kind  of  currency  which  the  complainant 
offered,  is  only  important  in  considering  the 

?food  faith  of  his  conduct.  A  f^rty  does  not 
orfeit  his  rights  to  the  interposition  of  a  court 
of  equity  to  enforce  a  specific  performance  of 
a  contract,  if  he  seasonably  and  in  good  faith 
offers  to  comply,  and  continues  ready  to  com- 
ply, with  its  stipulations  on  his  part,  although 
he  may  err  in  estimating  the  extent  of  his  6b- 
ligation.  It  is  only  in  courts  of  law  that  literal 
and  exact  performance  is  required.  The  con- 
dition of  the  currency  at  the  time  repels  any 
imputation  of  bad  faith  in  the  action  of  the 
complainant.  The  Act  of  Congress  had  declared 
the  notes  of  the  United  States  to  be  a  legal 
tender  for  all  debts,  without,  in  terms,  making 
any  distinction  between  debts  contracted  be- 
fore and  those  contracted  after  its  passage. 
Gold  had  almost  entirely  disappeared  from  cir- 
culation. The  community  at  large  used  the 
notes  of  the  United  States  in  the  discharge  of 
all  debts.  They  constituted,  in  fact,  almost  the 
entire  currency  of  the  country  in  1864.  They 
were  received  and  paid  out  by  the  government; 
and  the  validity  of  the  Act  declaring  them  a 
legal  tender  had  been  sustained  by  nearly 
every  state  court  before  which  the  question 
had  been  raised.  The  defendant,  it  is  true, 
insisted  upon  his  right  to  payment  in  gold,  but 
before  the  expiration  of  the  period  prescribed 
for  the  completion  of  the  purchase,  be  left  the 
City  of  Washington,  and  thus  cut  off  the  pos- 
sibility of  any  other  tender  than  the  one  made 
within  that  period.  In  the  presence  of  this  dif- 
ficulty, respecting  the  mode  of  payment,  whick 
could  not  be  obviated,. by  reason  of  the  absence 
of  the  defendant,  the  complainant  filed  his  bill, 
in  which  he  states  the  question  which  had  aris- 
en between  them,  and  invokes  the  aid  of  the  court 
in  the  matter,  offering  specifically  to  per- 
form the  contract  on  his  part  according  to  its 
true  intent  and  meaning.   He  thus  placed  him- 
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self  promptly  and  fairly  before  the  court,  ex- 
pressing a  willingness  to  do  whatever  it  should 
570*]  adjudge  he  *ought  in  equity  and  con- 
science to  do  in  the  execution  of  the  contract. 

Nothing  further  could  have  been  reasonably 
required  of  him  under  the  circumstances,  even 
if  we  should  assume  that  the  Act  of  Congress, 
making  the  notes  of  the  United  States  a  legal 
tender,  does  not  apply  to  debts  created  before 
its  passage,  or  if  applicable  to  such  debts,  is, 
to  that  extent,  unconstitutional  and  void. 

In  the  case  of  Chestemian  v.  Mann,  9  Hare, 
212,  it  was  held  by  the  Court  of  Chancery  of 
England,  that  where  an  underlcssee  haid  a 
covenant  for  the  renewal  of  his  lease,  upon 
paying  to  his  lessor  a  fair  proportion  of  the 
fines  and  expenses  to  which  the  lessor  might 
be  subjected  in  obtaining  a  renewal  of  his  own 
term  from  the  superior  landlord,  and  of  any 
increased  rent  upon  such  renewal,  and  there 
was  a  difTerence  between  the  parties  as  to  the 
amount  to  be  paid  by  the  underlessee,  he 
might  apply  for  a  specific  performance  of  the 
covenant,  and  submit  to  the  court  the  amount 
to  be  paid.  So  here  in  this  case,  the  com- 
plainant applies  for  a  specific  performance,  and 
submits  the  amount  to  be  paid  by  him  to  the 
judgment  of  the  court. 

We  proceed  to  consider  whether  any  other 
circumstances  have  arisen  since  the  covenant 
in  the  lease,  was  made,  which  renders  the  en- 
forcement of  the  contract  of  sale,  subsequently 
completed  between  the  parties,  inequitable. 
Such  circumstances  are  asserted  to  have  arisen 
in  two  particulars;  first,  In  the  greatly  in- 
creased value  of  the  property;  and  second,  in 
the  transfer  of  a  moiety  of  the  complainant's 
original  interest  to  his  brother. 

It  is  true,  the  property  has  greatly  increased 
in  value  since  April,  1854.  Some  increase  was 
anticipated  by  the  parties,  for  the  covenant 
exacts,  in  case  of  the  lesisee's  election  to  pur- 
chase, the  payment  of  one  half  more  than  its 
then  estimated  value.  If  the  actual  increase 
has  exceeded  the  estimate  then  made,  that  cir- 
cumstance furnishes  no  ground  for  interfer- 
ence with  the  arrangement  of  the  parties.  The 
571*]  question,  •in  such  cases,  always  is,  was 
the  contract,  at  the  time  it  was  made,  a  reason- 
able and  fair  one?  If  such  were  the  fact,  the 
parties  are  considered  as  having  taken  upon 
themselves  the  risk  of  subsequent  fiuctuations 
in  the  value  of  the  property,  and  such  fluctua- 
tions are  not  allowed  to  prevent  its  specific  en- 
forcement. Wells  V.  The  Direct  L.  and  P.  Rail- 
way Co.  9  Hare,  129;  Low  v.  Treadwell,  12  Me. 
'441;  Fry,  Spec.  Perf.  of  Contracts,  sees.  235 
and  262.  Here  the  contract,  as  already  stated, 
was,  when  made,  a  fair  one,  and  in  all  its  at- 
tendant circumstances,  free  from  objection. 
The  rent  reserved  largely  exceeded  the  rent 
then  paid,  and  the  sum  stipulated  for  the  prop- 
erty largely  exceeded  its  then  market  value. 

The  transfer,  by  the  complainant  to  his 
brother,  of  one  half  interest  in  the  lease,  as- 
suming now,  for  the  purpose  of  the  argument, 
that  there  is,  in  the  record,  evidence,  which  we 
can  notice,  of  such  transfer,  in  no  respect  af- 
fects the  obligation  of  the  defendant,  or  im- 
pairs the  right  of  the  complainant  to  the  en- 
forcement of  the  contract.  The  brother  is  no 
party  to  the  contract,  and  any  partial  interest 
he  may  have  acquired  therein,  the  defendant 
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was  not  bound  to  notice.  The  owners  of  par- 
tial interests  in  contracts  for  land,  acquired 
subsequent  to  their  execution,  are  not  neces- 
sary parties  to  bills  for  their  enforcement.  The 
original  parties  on  one  side  are  not  to  be  mixed 
up  in  controversies  between  the  parties  on  the 
other  side,  in  which  they  have  no  concern. 

If  the  entire  contract  had  been  assigned  to 
the  brother,  so  that  he  had  become  substituted 
in  the  placQ  of  the  complainant,  the  case  would 
have  been  different.  In  that  event,  tlie  brother 
might  have  filed  the  bill,  and  insisted  uix)n  be- 
ing treated  as  representing  the  vendee.  Ihe 
general  rule  is,  that  the  parties  to  the  contract 
are  the  only  proper  parties  to  the  suit  for  its 
performance,  and,  except  in  the  case  of  an  as- 
signment of  the  entire  contract,  there  must  be 
some  special  circumstances  to. authorize  s.  de- 
parture from  the  rule. 

"The  court,"  says  Chancellor  Cottenliam,  izk 
Tasker  v.  Small,  3  Mylne  &  Craig,  69,  "as- 
sumes jurisdiction  in  cases  of  specific  perform- 
ance of  'contracts,  because  a  court  of  law  ['57a 
giving  damages  only  for  the  non-performance 
of  the  contract,  in  many  cases,  does  not  afford 
an  adequate  remedy.  But  in  equity,  as  well  at 
at  law,  the  contract  constitutes  the  right,  and 
regulates  the  liabilities  of  the  nartlea;  and  the 
object  of  both  proceedings  is  to^  place  the  party 
complaining,  as  nearly  as  possible,  in  the  same- 
situation  as  the  defendant  had  agreed  that  he 
should  be  placed  in.  It  is  obvious,  that  per- 
sons, strangers  to  the  contract  and,  therefore, 
neither  entitled  to  the  rights  nor  subject  to- 
the  liabilities  which  arise  out  of  it,  are  as  much 
strangers  to  a  proceeding  to  enforce  the  execu- 
tion of  it  as  they  are  to  a  proceeding  to  re- 
cover damages  for  the  breach  of  it.'' 

When  the  complainant  has  received  his  deed 
from  the  defendant,  the  brother  may  claim 
from  him  a  conveyance  of  an  interest  in  the 
premises,  if  he  have  a  valid  contract  for  such 
interest,  and  enforce  such  conveyance  bv  suit; 
but  that  is  a  matter  with  which  the  defendant 
has  no  concern. 

It  seems  that  the  draft  of  the  trust  deed,  U> 
secure  the  deferred  payments,  sent  to  the  de- 
fendant for  examination,  was  prepared  for  ex- 
ecution by  the  complainant  alone,  and  con- 
tained a  stipulation  that  he  might,  if  he  should 
so  elect,  pay  off  the  deferred  payments  at  ear- 
lier dates  than  those  mentioned  in  the  cove- 
nant and  the  lease;  and  it  is  objected  to  the 
complainant's  right  to  a  specific  performance, 
that  the  trust  deed  was  not  drawn  to  be  exe- 
cuted jointly  by  him  and  his  brother,  and  that 
it  contained  this  stipulation.  A  short  answer  to 
this  objection  is  found  in  the  fact  that  the  par- 
ties had  disagreed  in  relation  to  the  payment  to 
be  made,  and  until  the  disagreement  ceased  no 
deeds  were  required.  It  is  admitted  that  the 
form  of  the  trust  deed  was  not  such  an  one  as 
the  defendant  was  bound  to  receive,  but  as  it 
was  sent  to  him  for  examination,  good  faith 
and  fair  dealing  required  him  to  indicate  in 
what  particulars  it  was  defective,  or  with 
which  clauses  he  was  dissatisfied.  Whether 
it  was  the  duty  of  the  complainant  or  defendant 
to  prepare  the  trust  deed,  according  to  the 
usage  prevailing  in  Washington,  is  not  entirely 
clear  from  the  evidence.  There  is  testimony 
both  ways.  The  "true  rule,  independent  ['syj 
of  any  usage  on  the  subject,  would  seem  to  be 
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that  the  party  who  is  to  execute  and  deliver  a 
deed  should  prepare  it.  It  is,  however,  imma- 
terial for  this  case,  what  rule  obtains  in  Wash- 
ington. Until  the  purchase  money  was  ac- 
cepted, there  was  no  occasion  to  prepare  any  in- 
strument for  execution.  So  long  as  that  was 
refused  the  preparation  of  a  trust  deed  was  a 
work  of  supererogation.  Besides,  the  execu- 
tion of  a  trust  deed  by  the  complainant  was  to 
l>e  simultaneous  with  the  execution  of  a  con- 
veyance by  the  defendant.  The  two  were  to  be 
<M>ncurrent  acts ;  and  if  the  complainant  was  to 
prepare  one  of  them,  the  defendant  was  to 
prepare  the  other,  and  it  is  not  pretended  that 
the  defendant  acted  in  the  matter  at  all. 

The  objection  to  the  trust  deed,  founded  up- 
on the  omission  of  the  name  of  the  claimant's 
brother  as  a  co-.grantor,  does  not  merit  consid- 
eration. All  that  the  defendant  had  to  do  was 
to  see  that  he  got  a  trust  deed,  as  security  for 
the  deferred  payments,  from  the  party  to  whom 
he  transferred  the  title. 

The  defendant  states  in  his  testimony  that 
when  the  lease  was  executed  he  objected  to  the 
stipulation  for  a  sale  of  the  premises,  and  that 
the  defendant  told  him  that  it  should  go  for 
nothing.  And  it  has  been  argued  by  counsel 
that  this  evidence  should  control  the  terms  of 
the  covenant.  The  answer  to  the  position  taken 
Is  brief  and  decisive.  First,  nothing  of  the  kind 
is  averred  in  the  answer;  second,  tne  testimony 
of  the  defendant  in  this  particular  is  distinctly 
contradicted  by  that  of  the  complainant,  and 
is  inconsistent  with  the  attendant  circum- 
stances ;  and  third,  the  evidence  is  inadmissible. 
When  parties  have  reduced  their  contracts  to 
writing,  conversations  controlling  or  changing 
their  stipulations  are,  in  the  absence  of  fraud, 
no  more  received  in  a  court  of  equity  than  in  a 
court  of  law. 

Upon  a  full  consideration  of  the  positions  of 
the  defendant,  we  perceive  none  which  should 
preclude  the  complainant  from  claiming  a  spe- 
cific performance  of  the  contract. 

The  only  question  remaining  is,  upon  what 
tenns  shall  the  decree  be  made?  And  upon 
this  we  have  no  doubt. 

574*]  *The  parties,  at  the  time  the  proposi- 
tion to  sell,  embodied  in  the  covenant  of  the 
lease,  was  made,  had  reference  to  the  currency 
then  recognized  by  law  as  a  legal  tender,  which 
coiuiisted  only  of  gold  and  silver  coin.  It  was 
for  a  specific  number  of  dollars  of  that  charac- 
ter that  the  offer  to  sell  was  made,  and  it 
strikes  one  at  once  as  inequitable  to  compel  a 
transfer  of  the  property  for  notes,  worth  when 
tendered  in  the  market  only  a  little  more  than 
one  half  of  the  stipulated  price.  Such  a  sub- 
stitution of  notes  for  coin  could  not  have  been 
in  the  possible  expectation  of  the- parties.  Nor 
is  it  reasonable  to  suppose,  if  it  had  been,  that 
the  covenant  would  ever  have  been  inserted  in 
the  lease  without  some  provision  against  the 
substitution.  The  complainant  must,  there- 
fore, be  reversed,  and  the  cause  remanded  with 
ulated  price  in  gold  and  silver  coin.  Whilst 
he  seeks  equity  he  must  do  equity. 

The  decree  of  the  court  below  will,  there- 
fore, be  reversed,  and  the  cause  remanded  with 
directions  to  enter  a  decree  for  the  execution, 
by  tha  defendant  to  the  complainant,  of  a  con- 
Teyance  of  tlie  premises  with  warranty,  sub- 
ject to  the  yearly  groimd  rent  specified  in  the 
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covenant  in  the  lease,  upon  the  payment  by  the 
latter  of  the  installments  past  due,  with  legal 
interest  thereon,  in  gold  and  silver  coin  of  the 
United  States,  and  upon  the  execution  of  a 
trust  deed  of  the  premises  to  the  defendant  as 
security  for  the  payment  of  the  remaining  in- 
stallments as  they  respectively  become  due, 
with  legal  interest  thereon,  in  like  coin;  the 
amounts  to  be  paid  and  secured  to  be  stated, 
and  the  form  of  the  deeds  to  be  settled,  by  a 
master;  the  costs  to  be  paid  by  the  complain- 
ant. 

Mr.  Chief  Justice  Chase: 

I  concur  in  the  conclusion  as  above  an- 
nounced— that  the  complainant  was  entitled  to 
specific  performance  on  payment  of  the  price 
of  the  land  in  gold  and  silver  coin — but  f  am 
unable  to  yield  my  assent  to  the  argument  I17 
which,  in  this  case,  it  is  supported. 

Mr.  Justice  S.  Nelson: 
I  concur  in  the  above. 


UNITED  STATES,  Plff., 

V. 

HENRY  C.  SMITH,  Anson  Smith,  Allen  Dar- 
row,  and  Francis  V.  Darrow. 

(See  S.  C.  8  Wall.  687-590.) 

Surety  in  bond,  how  far  liable. 

Where  one  got  a  license  as  a  distiller  of  coal  oU, 
and  gave  bond  with  surety,  neither  he  nor  hla 
surety  was  liable  for  any  breach  after  the  expira- 
tion of  the  license. 

[No.  85.] 

Argued  Nov.  24,  1869.      Decided  Jan.  24,  1870. 

ON  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Ohio. 

An  action  of  debt  was  brought  in  the  court 
below  bv  the  United  States,  upon  a  coal  dis- 
tiller's bond  given  for  a  license.  The  license 
expired  May  1,  1866.  The  acts  charged  against 
the  defendants  by  which  they  were  alleged  to 
be  liable  on  said  bonds,  were  done  in  June,  1866. 

The  judges  of  the  circuit  court  being  di- 
vided in  opinion,  certified  upon  request  of  the 
plaintiff  a  statement  of  the  pleadings,  facta 
and  point  of  disagreement  to  this  court. 

A  further  statment  of  the  case  appears  In 
the  opinion  of  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  the  United  Stat<»: 

In  behalf  of  the  United  States  it  is  submit- 
ted: 

1.  That  the  condition  of  the  bonds  required 
.by  the  53d  section  of  the  Act  of  March  3,  1865, 
being  for  the  benefit  of  the  obligors,  must  be 
strictly  performed  to  relieve  them  of  liability 
2  Wm.  Saund.  47. 

2.  That  the  condition  is  not,  in  terms,  re- 
strained from  extending  to  breaches  occurring 
beyond  the  duration  of  the  license. 

3.  The  defendants  are  liable  on  the  bond, 
for  the  failure  to  pay  taxes  accruing  after  the 
expiration  of  the  license. 
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^r.  John  A.  Wills,  for  defendants: 

The  bond  had  no  vitality  to  secure  the  pay- 
ment of  dues  to  the  United  States  on  account 
of  the  oil  ''distilled,  sold  and  removed  for  con- 
sumption and  sale  by  the  said  principals,  the 
Smiths,  from  their  said  distillery,  after  the 
first  day  of  May,  1866,  to  wit:  after  the  expir- 
ation of  the  license  granted  to  them  as  coal  oil 
distillers,"  May  27th,  1865. 

1.  By  the  Act  of  1864,  approved  June  30 
(Stat,  at  L.  Sanger,  1864,  ch.  173,  p.  223), 
sec.  74,  last  sentence,  on  p.  249,  it  is  provided: 
'*A11  licenses  granted  after  the  first  day  of 
May  in  any  year,  shall  continue  in  force  until 
the  first  day  of  May  next  succeeding." 

There  is  no  authority  for  requiring  the  bond, 
except  by  section  94,  p.  265,  last  proviso  but 
one,  "Distillers  of  coal  oil  sliall  be  subject  to 
all  the  provisions  of  law  applicable  to  distillers 
of  spirits  with  regard  to  licenses,  bonds,  etc., 
and  all  other  provisions  designed  for  the  pur- 
]K>3e  of  securing  the  payment  of  duties,  so  far 
JM  the  same  may  in  tne  judgment  of  the  Com- 
missioner of  Interna]  Revenue  and  under  regu- 
lations prescribed  by  him,  be  deemed  necessary 
for  that  purpose." 

So  far  as  the  record  instructs  us,  the  com- 
missioner has  exercined  no  judgment  about  the 
matter,  and  prescribed  no  regulations,  and 
there  is  no  statutory  authority  for  taking  his 
bond.  But  if  it  is  ajssumed  that  the  provisions 
of  law  applicable  to  distillers  of  spirits  apply 
to  coal  oil  distillers,  this  bond  does  not,  in  any 
particular,  conform  to  these  provisions.  The 
53d  section,  p.  42,  contains  these  provisions. 
The  proposed  licensed  distiller  "shall  make  an 
application  to  the  assessor  therefor,  and  be- 
fore the  license  is  issued  he  shall  ^ve  a  bond 
to  the  United  States,"  which  provides  as  con- 
ditions, among  other  things,  "That  he  will  ren- 
der to  said  assessor  on  the  1st,  11th  and  2l8t 
days  of  each  and  every  month,  or  within  five 
days  thereafter,  during  the  continuance  of  said 
license,  an  exact  account  of  the  number  of  gal- 
lons distilled;  that  he  will  not  sell,  etc.,  any 
apirits  distilled  by  him  under  and  by  virtue  of 
his  said  license  until,  etc.;  and  that  he  will 
My  the  duties  on  the  spirits  so  distilled."  How? 
The  answer  is:  "Under  and  by  virtue  of  his 
said  license."  It  seems  evident,  therefore,  that 
the  condition  of  the  bond  has  explicit  reference 
to  the  current  license,  and  must  cease  to  be 
operative  for  acts  after  the  expiration  of  the 
license. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  question  submitted  to  the  court  for  our 
solution  arises  on  the  construction  to  be  given 
to  the  condition  of  a  coal  distiller's  bond,  dated 
27th  of  May,  1865,  which  is  as  follows: 

"That,  whereas,  the  said  H.  C.  Smith  & 
Co.  have  made  application  to  the  Collector  of 
Internal  Revenue  for  the  18th  collection  dis- 
trict of  the  State  of  Ohio,  for  a  license  as  coal 
oil  distillers  at  their  distillery,  situate  in  the 
City  of  Cleveland,  County  of  Cuyahoga,  and 
State  aforesaid:  now,  therefore,  if  the  said  H. 
C.  Smith  &.  Co.  shall  truly  and  faithfully  con- 
form to  all  the  provisions  of  an  Act  entitled 
'An  Act  to  Provide  Internal  Revenue  to  Sup- 
port the  Government  and  to  Pay  Interest  on 
the  Public  Debt,'  approved  July  1,  1862,  and 
9  Wall. 


of  such  other  Act  or  Acts  as  are  now  or  may 
hereafter  be  in  this  behalf  enacted,  then  the 
above  obli^tion  to  be  void  and  of  no  effect; 
otherwise  it  shall  abide  and  remain  in  full  force 
and  virtue." 

Now,  this  Act  of  July  Ist,  1862,  has  been  in- 
serted ex  majori  cautela;  yet  it  is  admitted 
that  the  Act  of  June  30th,  1864,  entitled  "An 
Act  to  Provide  Internal  Revenue,  to  Support 
the  Government,  to  Pay  Interest  on  the  Public 
Debt,  and  for  other  Purposes,"  is  the  only  Act 
applicable  to  this  case.  The  Act  of  1862  was 
repealed  by  it. 

As  might  be  expected  in  an  Act  embracing 
the  almost  innumerable  subjects  of  taxation 
contained  in  this  bill,  and  covering  over  sev- 
enty pages  of  the  statute  book,  it  may  proba- 
bly contain  provisions  in  one  part  of  it,  diffi- 
cult to  be  reconciled  with  others.  Yet,  when 
carefully  examined,  we  find  no  difficulty  in 
answering  the  question  proposed  by  the  circuit 
judges,  which  is  as  follows: 

"Whether  the  said  Henry  C.  Smith,  Anson 
Smith,  Allen  Darrow,  and  Francis  D.  Darrow, 
are  liable  as  principals  or  sureties  on  said  bond, 
for  the  failure  of  said  principals,  Henry  C. 
Smith  and  Anson  Smith,  to  pay  the  said  taxes 
due  and  .levied  on  the  oil  distilled,  sold,  and 
removed  for  consumption  and  sale  by  them, 
the  said  principals  as  aforesaid,  from  their  said 
distillery,  after  the  first  of  May,  A.  D.  1866, 
to  wit:  after  the  expiration  of  the  license 
granted  to  them  as  coal  oil  distillers  upon  their 
said  application,  mentioned  in  the  condition  of 
said  bond." 

The  71st  section  of  the  Act  is  the  one  which 
prescribes  the  conditions  under  which  licenses 
shall  be  given,  and  requires — 

"That  no  person,  firm,  compan]^  or  corpora- 
tion shall  be  engaged  in  prosecuting  or  carry- 
ing on  any  trade,  business  or  profession  here- 
inafter mentioned  and  described,  until  he  or 
they  shall  have  obtained  a  license  therefor  in 
the  manner  hereinafter  provided." 

The  73d  section  subjects  all  persons  who  neg- 
lect it,  to  fine  and  imprisonment. 

The  74th  section,  inter  alia,  has  this  pro- 
vision: That  "all  licenses  granted  after  the 
first  day  of  May  in  any  year,  shall  continue  in 
force  until  the  first  day  of  May  next  succeed- 
ing/' 

This  section  of  the  Act  fixes  the  limit  to  the 
license,  beyond  which  time  the  parties  to  the 
bond  are  not  bound  to  answer  for  any  breach 
of  the  condition. 

The  provisions  of  the  53d  and  94th  sections 
of  the  Act,  which  subject  distillers  of  coal  oil 
to  the  provisions  of  the  Act  applicable  to  the 
distillers  of  spirits,  "so  far  as  the  same  may, 
in  the  judgment  of  the  Commissioner  of 
^Internal  Revenue,  be  deemed  necessary,"  [•589 
have  no  application  to  the  point.  The  commis- 
sioner has  exercised  no  judgment,  and  pre- 
scribed no  regulations  on  the  subject,  so  far  as 
appears.  The  bond  has  no  reference  to  such 
conditions  as  are  required  in  distillery  bonds, 
and  cannot  be  affected  by  them.  "  Tis  not  so 
written  in  the  bond." 

Therefore  it  is  ordered  that  it  be  certified  to 
the  judges  of  the  Circuit  Court,  in  answer  to 
the  question  submitted,  that  l^e  defendants 
are  not  liable. 
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SAMUEL  C.   MORGAN,   Appt, 

V. 

THE  TOWN  OF  BELOIT  and  Simon  Ruble 

et  al. 

Judgment    affirmed    by    equal    division — ^town 

bonds. 

Judgment  of  the  court  below  dismissinflr  a  bill 
affirmed  by  equal  diTlsion  In  a  case  wbere  the  town 
officers  bad  resigned  to  avoid  levying  a  tax  to  pay 
a  Judgment  on  town  bonds,  as  was  required  by  a 
mandamus,  and  there  was  no  Board  of  Supervis- 
ors, and  the  action  was  brought  against  leading 
citizens,  as  representatives  of  the  town,  to  recover 
the  amount  of  the  Judgment. 

[No.  17.] 

Argued  Feb.  23,  Mar.  25,  and  Nov.  16,  1869. 

Decided  Jan.  31,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  of  Mor^n  v.  Beloit 
was  filed  in  the  court  below  by  the  appellant, 
to  obtain  satisfaction  of  a  judgment  upon  cer- 
tain town  bonds,  from  certain  leading  citizens 
of  said  town.  The  bill  alleged,  among  other 
things,  that  by  the  laws  of  tne  State,  no  writ 
of  fieri  facias  could  be  issued  against  the  town ; 
that  the  Board  of  Supervisors,  whose  duty  it 
was  to  levy  a  tax  for  the  payment  of  the  judg- 
ment, neglected  to  levy  such  tax;  that  he  had 
already  obtained  a  writ  of  mandamus  to  com- 
pel such  levy,  and  that  the  said  officers  had 
not  obeyed  the  same,  but  had  resigned  their  of- 
fices ;  and  that,  for  the  purpose  of  evading  pay- 
ment of  said  judgment,  the  inhabitants  of  said 
Town  had  conspired  to  prevent  the  existence 
of  any  lawful  Board  of  Supervisors;  and  that 
there  was  not  any  such  lawful  Board  then  in 
existence.  Therefore  this  bill  asked  to  have 
the  judgment  enforced  against  the  said 
defendants,  as  representatives  of  the  town.  Up- 
on demurrer  thereto,  the  said  bill  was  dis- 
missed; whereupon  the  complainant  took  an 
appeal  to  this  court. 

Mr.  M.  H,  Carpenter,  for  appellant. 

Messrs.  H.  L.  Palmer  and  E.  G.  Ryan,  for 
appellees. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion: 
Judgment  affirmed  by  equal  division. 


HENRY  DREHMAN,  Plflf.  in  Err., 

V. 

CHARLES  G.  STIFLE. 

(See  S.  C.  8  Wall.  696-603.) 

Bill  of  attainder,  and  bill  of  pains  and  penal- 
ties— exemption  from  suits  for  acts  done  by 
military  authority — is  not  unconstitutional — 
State  may  pass  retroactive  laws. 

The  term  "bill  of  attainder**  in  the  National 
Constitution  Is  generlcal,  and  embraces  both  bills 
of  attainder  and  bills  of  painR  and  penalties. 

A  provision  In  the  Constitution  of  Missouri, 
which  exempts  from  suits  for  acts  done  by  military 
authority,  belongs  to  neither  of  those  classes  of 
bills. 

Such  provision  is  not  a  law  impairing  the  ob- 

NOTE, — What  laws  are  void  as  Impairing  the  ob- 
ligation of  contracts.  Vested  rights  :  constitution- 
ality of  laws,  or  of  repeal,  or  modification  of  stat- 
utes.    See  note  to  Fletcher  v.  Peck,  6  Cranch.  87. 

Retroactive  laws,  when   valid — see  notes,  28  L. 
ed.  U.  S.  331 ;  41  L.  ed.  U.  S.  94. 
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ligation  of  contracts,   in  violation  of  the  Consti- 
tution of  the  United  States. 

A  State  Legislature  may  pass  retroactive  laws, 
where  there  is  no  Inhibition  In  the  Constitution  <^ 
the  State,  provided  they  do  not  impair  the  obliga* 
tion  of  a  contract,  and  are  not  ex  post  facto  la 
their  character. 

[No.  24.] 
Argued  Dec.  14,  1869.      Decided  Jan.  31,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  action  was  brought  by  the  plaintiff  in 
error  before  a  justice  of  the  peace  in  the  City 
of  St.  Louis,  for  forcible  entry  and  detainer. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  took  an  appeal  to  a  special  term 
of  the  Circuit  Court  of  St.  Louis  County,  and 
in  that  court  obtained  a  verdict  and  judgment 
in  his  favor.  The  plaintiflf  thereupon  took  an 
appeal,  first  to  the  General  Term  of  said  court, 
and  afterwards  to  the  Supreme  Court  of  the 
State  of  Missouri,  in  each  of  which  courts  the 
judgment  for  the  defendant  was  affirmed. 
Whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  in  the  opinion  of 
the  court. 

Messrs.  James  Hughes,  John  P.  Hudgensand 
J.  C.  Moody,  for  plaintiff  in  errors: 

Plaintiff  now  assigns  in  error: 

1.  That  the  Ordinance  of  sec.  4,  of  art.  XT. 
of  the  Constitution  of  Missouri  pleaded  in  bar 
of  this  action,  is  a  bill  of  attainder  within  the 
meaning  of  the  Constitution  of  the  United 
States  and  of  no  validity. 

In  the  case  of  Cummings  y.  Mo.  4  Wall.  271, 
18  L.  ed.  356,  the  kindred  provisions  of  this 
new  Constitution  were  thoroughly  reviewed  by 
this  court  and  declared  to  be  a  bill  of  attainder^ 
in  the  milder  form  of  pains  and  penalties.  This 
ordinance  is  the  4th  section  of  the  same  Con- 
stitution, and  part  of  the  machinery  intended 
by  the  convention  to  deprive  the  same  class  of 
persons  of  their  property  and  rights  of  action 
against  another  class  of  persons,  which  they 
intended  to  favor. 

It  is  true  the  Act  does  not  impute  any  crime 
to  the  plaintiff  or  his  class,  but  it  deprives  him 
of  his  property,  nevertheless,  without  a  judicial 
triA^l.  The  result  is  the  same  as  though  it  had 
imj'Tited  a  crime. 

It  is  admitted:  that  plaintiff  had  the  right 
to  the  property  since  1854,  by  lease  extending 
to  1874;  that  plaintiff  obtained  two  judicial 
determinations  of  that  right  in  this  cause  in 
1863;  that  an  appeal  was  taken  from  these 
judicial  determinations  to  the  circuit  court  by 
the  respondent,  and  pending  the  appeal,  thia 
Ordinance,  of  section  4,  was  adopted  by  the 
Convention.  Since  the  adoption  of  the  Ordi- 
nance, the  court  says  by  its  instructions,  that 
plaintiff  now  has  **no  right"  to  the  property, 
or  that  the  respondent  is  protected,  by  the 
Ordinance,  in  forcibly  depriving  the  plaintiff" 
of  his  property,  and  "The  subsequent  detainer 
of  the  property  cannot  afford  any  cause  of  ac- 
tion under  the  proceedings  in  this  cause."  Re- 
spondent has  forcibly  detained  the  premise* 
now  over  six  years;  yet  the  court  says:  "Un- 
der the  Ordinance  this  detainer  affords  no 
cause  of  action  to  the  plaintiff." 

It  is,  then,  as  construed  by  the  court,  clearly 
a  bill  of  pains  and  penalties,  prohibited  by  the 
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Constitution  of  the  United  States,  and  of  no 
binding  force. 

2.  The  Ordinance  of  section  4,  article  XI.  is 
a  law  impairing  the  obligation  of  contracts;  in 
Tiolation  of  the  Constitution  of  the  United 
States  and  of  no  validity. 

In  the  case  of  Sturgis  v.  Crowninshield,  4 
Wheat  122,  plaintiff  sued  the  defendant  on  a 
promissory  note.  Defendant  pleaded  in  bar  of 
the  action  a  discharge  under  a  bankrupt  law  of 
New  York,  passed  subsequently  to  the  making 
of  the  note. 

The  court  declared  the  law  within  the  Ck)n- 
stitution  inhibited  and  void,  because  it  im- 
paired the  obligation  of  contracts  made  before 
its  passage. 

The  same  doctrine  was  held  in  a  similar  case 
of  McMilUn  v.  McNeiU,  4  Wheat.  209;  Ogden 
▼.  Saunders,  12  Wheat.  214,  and  Bk.  v.  Smith, 
6  Wheat.  131. 

In  the  case  of  Green  v.  Biddle,  8  Wheat.  1, 
the  Supreme  Court  of  the  United  States  say: 
*1t  these  Acts  so  change  the  nature  and  extent 
of  existing  remedies  as  materially  to  impair 
the  rights  of  the  owner,  they  are  just  as  much 
a  violation  of  the  compact,  as  if  they  directly 
overturned  his  rights  and  interests." 

In  the  case  of  Bronson  v.  Kinzie,  1  How.  U. 
8.  311,  the  court  adopted  and  approved  this 
rule. 

'  See,  also,  Hathom  t.  Calef .  2  WalL  10,  17 
L.  ed.  776;  Woodruff  v.  Trapnall,  10  How.  190; 
and  Curran  v.  Arkansas,  15  How.  304;  O^en 
V.  Blackledge,  2  Cranch.  272;  Calder  t.  BuU, 
t  DalL  886. 

At  the  time  the.  defendant  seixed  the  private 
property  of  the  plaintiff,  in  June,  1861,  he 
eould  not  have  acted  by  authority  of  the  State 
of  Missouri,  and  this  court  will  take  judicial 
knowledge  of  the  fact  from  the  public  history 
of  the  country  (Greenl.  Ev.  4-6) ;  at  that  time 
there  was  no  loyal  government  in  Missouri,  un- 
der which  he  could  act  as  a  permanent  home 
guard." 

Harmony  t.  Mitchell,  10  Curt.  427 ;  1  Blatchf . 

549. 

The  principle  that  an  illegal  order  of  a 
superior  to  an  inferior  officer  is  no  justification 
to  such  inferior  or  subordinate  officer,  has  long 
been  recognized  in  cases  of  civil  offices. 

Traoey  v.  Swartwout,  10  Pet.  81 ;  Sedg.  Dam. 

486. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  Louis  Janin 
and    Montgomery    Blair,    for    defendant    in 

error: 

The  defendant  relied  upon  the  4th  section  of 
the  11th  article  of  the  Missouri  Constitution  of 
1865,  for  his  defense. 

Tlie  plaintiff  in  error  insists  that  this  section 
operates  to  forfeit  his  right,  without  giving  an 
opportunity  to  be  heard  in  the  judicial  tribu- 
nals, and  is,  therefore,  a  bill  of  attainder,  and 
also  impairs  the  obligation  of  his  contract  with 
Mary  T^ler. 

This  court,  in  Clunmings  t.  Mo.  4  Wall.  277, 
18  L.  ed.  356,  defines  a  bill  of  attainder  to  be, 
**A  legislative  Act  which  inflicts  punishment 
without  judicial  authority,"  and  an  ex  post 
tmeto  law  to  be  ''One  which  imposes  punishment 
for  an  act  which  was  not  punishable  at  the 
time  it  was  committed;  or  imposes  additional 
pimifthment  to  that  then  prescribed;  or  changes 
the  rules  of  evidence,  by  which  less  or  different 
B  Wall. 


testimony  is  sufficient  to  convict  than  was  thei» 
prescribed." 

Punishment  is  the  common  object  of  bills  of 
attainder,  and  of  ex  post  facto  laws,  and  a  leg- 
islative Act,  in  relation  to  past  transactions,, 
which  does  not  impose  pimishment  and  is  not 
an  ex  post  facto  law,  is  not  a  bill  of  attainder- 

The  section  under  consideration  related  to- 
pajit  acts,  but  cannot  be  considered  a  bill  of  at- 
tainder or  an  ex  post  facto  law,  unless  its  ef- 
fect, to  take  away  a  right  of  action,  makes  it 
an  Act  to  inflict  punishment. 

Locke  V.  N.  O.  4  Wall.  172,  18  L.  ed.  334; 
Carpenter  v.  Pa.  17  How.  456,  15  L.  ed.  127. 

In  Calder  v.  Bull,  3  Dall.  390,  the  court  says, 
that  the  meaning  of  the  prohibition  against 
ex  post  facto  laws  is,  that  "The  Legislatures  of 
the  several  States  shall  not  pass  Uws  after  a 
fact  done  by  a  subject  or  citizen,  which  shall 
have  relation  to  said  fact,  and  shall  punish  him 
for  having  done  it.  ...  I  do  not  think 
it  was  intended  to  secure  the  citizen  in  his  pri- 
vate rights  of  either  property  or  contracts. 
.  •  •  There  are  cases  in  which  laws  may 
justly  and  for  the  beneflt  of  the  community,, 
and  also  of  individuals,  relate  to  a  time  ante- 
cedent to  their  commencement,  as  statutes  of 
oblivion  or  of  pardon.  .  .  .  The  restrain 
against  making  any  ex  post  facto  laws  was  not 
considered  by  the  framers  of  the  Constitution 
as  extending  to  depriving  a  citizen  even  of  a. 
vested  right  of  property.'' 

An  Act  which  devested  title  by  curing  void; 
deeds  was  held  to  be  constitutional. 

Wilkinson  v.  Leland,  2  Pet.  627;  Watson  y. 
Mercer,  8  Pet  88;  Kearney  v.  Taylor,  15  How. 
494. 

A  retrospective  Act,  giving  defendants  in* 
ejectment  right  to  recover  for  improvonents,. 
was  held  constitutional. 

Albee  V.  May,  2  Paine,  74. 

Also  depriving  plaintiff  of  mesne  proflts.  6o^ 
ciety,  etc.,  v.  Pawlet,  4  Pet  480. 

Vested  rights  are  not  protected.  B.  k  S.  R.. 
R.  Co.  V.  NcPbit,  10  H.  401;  Satterlcc  v.  Mat- 
thewson,  2  Pet.  380. 

In  this  case  the  right  denied  was  at  most 
only  to  recover  damages;  not  a  vested  right. 

See  Calder  v.  Bull  (supra) ;  also  2  Story, 
Const,  sec.  1398;  Sm.  Const  L.  sees.  266,  267, 
378. 

It  is  an  Act  of  indenmity  and  oblivion^  indis- 
pensable to  the  peace  of  society;  one  of  tho 
cases,  if  ever  one  existed,  "in  which  laws  made 
justly  and  for  the  benefit  of  the  oonmi unity,  as 
also  of  individuals,  relate  to  a  time  antecedent 
to  their  oonunencement" 

Mr.  Justice  Swasme  delivered  the  opinion  of 
the  court: 

This  case  is  brought  here  by  a  writ  of  error 
issued  under  the  25th  section  of  the  Judiciary 
Act  of  1789,  to  the  Supreme  Court  of  the  State 
of  Missouri. 

Drehman  held  the  lot  to  which  the  contro- 
versy between  *the  parties  relates  by  a  [*6oo 
lease  terminating  in  1874,  and  built  upon  the 
premises  a  dwelling  house,  store,  and  other 
improvements.  The  lessor  sold  and  conveyed 
the  reversion  to  Stifle.  The  house  was  ren- 
dered untenable  by  fire.  Stifle,  as  colonel  of  the 
''home  guards,"  pursuant  to  an  order  from  hia 
military  superior,  took  possession  of  the  lot,. 
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removed  all  the  buildings,  and  lias  since  held 
and  used  the  property  for  his  ov.-n  private  pur- 
poses. Thereafter,  on  the  22d  of  December, 
1SU3,  Drehman  commenced  an  action  of  forcible 
entry  and  detainer  against  Stifle,  before  a  jus- 
tice of  the  peace,  to  recover  possession  of  the 
premises.  The  justice  rendered  a  judgment  in 
his  favor  for  restitution,  for  a  large  amount  of 
damages,  for  a  specified  sum  for  rent  per 
month,  to  be  paid  from  the  time  of  the  recov- 
ery until  restitution  should  be  made,  and  for 
costs.  Stifle  removed  the  case  by  appeal  to  the 
St.  Louis  Land  Court,  where  a  verdict  and 
judgment  were  rendered  in  his  favor.  Dreh- 
man appealed  to  the  Circuit  Court  of  St.  Louis 
County. 

Upon  the  trial  at  that  court  Stifle  relied  for 
his  defense  upon  the  4th  section  of  the  Consti- 
tution of 'Missouri,  adopted  in  18G5,  which  is 
as  follows: 

"Section  4.  No  person  shall  be  prosecuted 
in  any  civil  action  for  or  on  account  of  any  act 
by  him  done,  performed  or  executed,  after  the 
first  of  January,  one  thousand  eight  hundred 
and  sixty-one,  by  virtue  of  military  authority 
vested  in  him  by  the  Government  of  the  United 
States,  or  that  of  this  State,  to  do  such  acts,  or 
in  pursuance  to  orders  received  by  him  from 
any  person  vested  with  such  authority;  and  if 
any  action  or  proceeding  shall  have  heretofore 
been,  or  shall  hereafter  be,  instituted  against 
any  person  for  the  doing  of  any  such  act,  the 
defendant  may  plead  this  section  in  bar  there- 
of." 

The  court  instructed  the  jury,  substantially, 
that  if  the  facts  established  by  the  evidence  to 
their  satisfaction,  brought  the  case  within  this 
provision,  the  defense  was  valid  and  the.  de- 
fendant was  entitled  to  their  verdict.  Dreh- 
man excepted.  The  jury  found  for  Stifle,  and 
the  court  gave  judgment  accordingly.  Dreh- 
man thereupon  appealed  to  the  Supreme 
6oi*]  *Court  of  the  State,  which  affirmed  the 
judgment,  and  he  has  brought  the  case  to  this 
court  for  review. 

Two  grounds  of  jurisdiction  here  and  of  er- 
ror below  are  relied  upon: 

L  It  is  alleged  that  this  section  of  the  Con- 
stitution of  Missouri  "is  a  bill  of  pains  and 
penalties  within  the  meaning  of  the  Constitu- 
tion of  the  United  States  and,  therefore,  in- 
valid." 

The  Constitution  of  the  United  States  de- 
clares that  "No  State  shall  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts."  When  the  Constitu- 
tion lius  adopted,  bills  of  attainder  and  bills  of 
pains  and  penalties,  were  well  known  in  the 
English  law.  Each  of  those  terms  had  a  clear 
and  well  defined  meaning.  Bills  of  attainder 
were  Acts  of  Parliament  whereby  sentence  of 
death  was  pronounced  against  the  accused. 
Courts  of  justice  were  employed  only  to  regis- 
ter the  edict  and  carry  the  sentence  into  execu- 
tion. Bills  of  pains  and  penalties  were  Acts 
denouncing  milder  punishments.  The  term 
"bill  of  attainder"  in  the  National  Constitution 
is  generical,  and  embraces  bills  of  both  classes. 
2  Wooddeson,  Lectures,  622-624;  Gaines  v. 
Buford,  1  Dana.  509;  Story,  Const,  sec.  1344; 
Ex  parte  Garland,  4  Wall.  333,  18  L.  ed.  366. 
It  is  too  clear  to  require  discussion  that  the 
-provision  in  question  of  the  Constitution  of 
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Missouri  belongs  to  neither  of  the  categories 
mentioned.  If  not  the  opposite  of  penal,  there 
is  certainly  nothing  punitive  in  its  character. 
It  simply  exempts  from  suits  in  a  certain 
class  of  cases  those  who  might  otherwise  be 
harassed  by  litigation  and  made  liable  in  dam- 
a^res.  It  is  rather  in  the  nature  of  the  Indem* 
nity  Acts  also  well  known  in  the  English  law. 
Rowland,  Eng.  Const.  563;  2  May,  267,  324. 

II.  It  is  insisted  that  this  section  "is  a  law 
impairing  the  obligation  of  contracts,  in  viola* 
tion  of  the  Constitution  of  the  United  States." 

This  proposition  is  founded  upon  a  provision 
in  the  lease  that  the  lessor  should  keep  the  les- 
see "in  lawful  possession  *of  the  said  [*6os 
leased  premises  during  this  lease,"  etc.  It  is 
said  that  this  covenant  became  obligatory  upon 
Stifle  by  virtue  of  his  being  the  assignee  of  the 
reversion  of  the  estate;  that  the  law  of  land- 
lord and  tenant  of  Missouri,  in  force  when  the 
lease  was  executed,  became  a  part  of  the  con- 
tract; that  one  of  the  remedies  to  which  Dreh- 
man was  entitled  by  this  law  to  enforce  thi 
covenant  in  question  was  the  proceeding  by 
forcible  entry  and  detainer ;  that  this  section  of 
the  Constitution  of  Missouri,  as  construed  by 
the  Supreme  Court  of  the  State,  has  deprived 
him  of  that  remedy,  and  thus  impairs  the  obli- 
gation of  his  contract.  This  view  of  the  subject 
is  supported  by  the  counsel  for  the  plaintiff  in 
error  with  ingenuity,  research,  and  ability;  but 
they  have  failed  to  convince  us  of  the  soundness 
of  the  proposition. 

The  26th  section  of  the  Statute  of  Missouri 
upon  the  subject  of  forcible  entry  and  detainer 
declares  as  follows:  *The  merits  of  the  title 
shall  in  no  wise  be  inquired  into  any  com- 
plaint which  shall  be  exhibited  by  virtue  of 
the  provisions  of  this  Act."  This  proceeding 
has  no  relation  to  the  rights  of  property  of 
the  parties.  It  turns  entirely  on  the  facts  of 
lawful  possession  by  the  plaintiff  and  unlawful 
entry  by  the  defendant.  The  defendant  may 
have  a  valid  title,  the  plaintiff  possession  with* 
out  any  title;  and  yet  the  defendant,  having 
entered  without  the  plaintiff's  consent,  may  be 
tiispossessed,  and  the  plaintiff  be  restored  to 
possession.  If  a  party  desires  to  assert  his  title 
and  enforce  his  rights,  he  must  resort  to  the 
remedies  provided  for  tliat  purpose.  This  form 
of  procedure  is  not  one  of  them.  Gibson  v. 
Tong,  29  Mo.  134;  Beeler  v.  Cardwell,  33  Ma 
86.  It  cannot,  therefore,  be  maintained  that 
this  remedy  entered  into  the  contract  between 
the  lessor  and  lessee.  The  Legislature  might 
have  abolished  it,  by  repealing  the  statute, 
without  impairing  any  right  within  the  mean- 
ing of  the  contract  provision  of  the  Federal 
Constitution,  acquired  while  the  statute  was  in 
force.  In  this  respect  it  stands  on  the  same 
footing  with  any  other  action  ex  delicto. 

Whether  the  instructions  excepted  to  wer« 
right  or  wrong  'is  an  inquiry  which  lies  ['603 
beyond  the  sphere  of  our  powers  and  duties.  If 
an  action  of  covenant  or  ejectment  had  been 
brought,  and  it  had  been  held  that  the  Consti- 
tution of  Missouri  affected  the  right  of  recov- 
ery, the  question  would  perhaps  have  pr?sented 
a  different  aspect.  But  no  such  case  is  before 
us,  and  we  have  not  had  occasion  to  consider 
the  subject.  The  right  of  a  State  Legislature 
to  pass  retroactive  laws,  where  there  is  no  in- 
hibition in  the  Constitution  of  the  Statv  pro- 
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Tided  they  do  not  impair  the  obligation  of  a 
contract,  and  are  not  ex  post  facto  in  their 
character,  is  too  well  settled  to  admit  of 
doubt.  Wilkinson  v.  Leland,  2  Pet.  627;  Wat- 
son V.  Mercer,  8  Pet.  88;  Kearney  v.  Taylor, 
15  How.  404;  Satterlee  v.  Matthewson,  2  Pet. 
380:  Society  v.  Pawlet,  4  Pet.  480;  Bait.  &  S. 
Railroad  v.  Xcsbit,  10  How.  401 ;  Albee  v.  May, 
2  Paine,  74;  Andrews  v.  Russell,  7  Blackf. 
475;  16  O.  R.  356;  7  Pet.  616.  We  find  no  er- 
ror  in  the  record  of  which  we  can  take  cog- 
nizance. 

Judgment  affirmed. 


WILLIAM  N.  McVeigh,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  8  Wall.  640.) 

Defect  in  date  of  writ  of  error,  when  imma- 
terial. 

Where  the  writ  of  error  was  dated  Dec.  8,  1868, 
and  by  mistake  was  made  by  its  terms  returnable 
"on  the  third  Monday  of  December  next,*'  but  the 
•citation  dated  on  the  seme  day  read:  **You  are 
Iiereby  cited  the  third  Monday  of  December  inst., 
pursuant  to  a  writ  of  error  filed,"  the  case  will 
iKir  be  dismissed  for  the  defect  in  the  writ  of  er> 


[No.  179.] 
Argued  Jan.  28,  1870.      Decided  Jan.  31,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 

On  motion  to  dismiss. 

This  case  arose  upon  a  libel  of  information 
«led  in  the  District  Court  of  the  United  States 
ior  the  Eastern  District  of  Virginia,  for  the 
confiscation  of  certain  real  estate  of  the  plain- 
tiff in  error.  That  court  having  entered  a  de> 
•cree  for  the  condemnation  of  said  property,  the 
defendant  sued  out  a  writ  of  error  to  the  cir- 
-cuit  court  which  affirmed  the  decree.  Where- 
upon the  said  defendant  sued  out  a  writ  of  er- 
ror to  this  court. 

The  writ  of  error  was  dated  Dec.  3,  1868,  and 
hy  mistake  was  made  by  its  terms  returnable 
'''on  the  third  Monday  of  December  next."  The 
citation,  however,  dated  on  the  same  day  read: 
^You  are  hereby  cited,  etc.,  the  third  Monday 
of  December,  inst.,  pursuant  to  a  writ  of  error 
filed,  etc." 

^Ir.  Hughes,  for  the  plaintiff  in  error,  filed  a 
motion  to  amend  the  writ  of  error;  but  Mr. 
Asst.  Atty-6en.  Field  moved  to  dismiss  the  case 
for  the  defect  in  the  writ  of  error. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Tield,  Asst.  Atty-Oen.,  for  defendant  in  error. 

Messrs.  B.  R.  Cnrtii,  G.  W.  Brent,  C.  W. 
Wattles,  J.  W.  Moore  and  Jas.  Hughes,  for 
plaintiff  in  error. 

Mr.  Chief  Justice  Chaie  announced  the  de- 
cision of  the  court: 

On  consideration  of  the  motion  filed  by  Mr. 
Asst.  Atty-Gen.  Field,  to  dismiss  this  writ  of 
error,  and  of  the  arguments  of  counsel  there- 
upon had^  as  well  in  support  of  as  against  the 
same,  it  is  now  here  ordered  by  the  court,  that 
th«  said  motion  be,  and  the  same  is  hereby 
overruled. 
«  Walu 


MOTT    BEDELL,   Libelant   and    Appt., 

V. 

THE    STEAMSHIP    POTOMAC,    Her    Tackle, 
etc.,  John  E.  Parsons  et  al.,  Gltkimants. 

(See  S.  C.  "The  Potomac,"  8  Wall.  690-595.) 

Collision,    when    steamer    not    liable— -deslara- 
tions  of  the  master,  evidence  against  owner. 

If  a  streamer  adopts  proper  measures  of  precau- 
tion, to  avoid  a  collision  with  a  schooner,  which 
would  have  been  effective  if  the  schooner  had  not 
changed  her  course,  she  is  not  chargeable  for  the 
consequences  of  the  collision. 

The  declarations  of  the  master,  in  a  case  of  col- 
lision are  evidence  against  the  owner. 

LNo.  32.] 
Argued  Jan.  21,  1870.       Decided  Feb.  7,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  by  the  appellant,  to 
recover  damages  resulting  from  a  collision.  A 
aecree  having  been  entered  in  that  court  in 
favor  of  the  libelant,  the  claimants  of  The  Po- 
tomac took  an  appeal  to  the  circuit  court,  by 
which  the  said  decree  was  reversed;  whereupon 
the  libelant  took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court.  The  arguments,  being  chiefly  upon  the 
facts,  are  not  given. 

Mr.  £.  C.  Benedict,  for  appellant. 

Messrs.  B.  R.  Curtis,  C.  E.  Whitehead  and 
John  E.  Parsons,  for  appellees. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  schooner  Bedell,  and  the  steamer  Poto- 
mac, collided  in  the  Chesapeake  Bay  on  the 
night  of  the  7th  of  July,  1859.  The  collision 
resulted  in  the  total  loss  of  the  schooner,  and 
this  libel  was  filed  by  her  owner,  on  the  ground 
that  the  accident  was  caused  by  the  wrongful 
conduct  of  the  steamer. 

it  is  a  rare  occurrence  in  the  history  of  cases 
of  this  kind,  *  where  a  sailing  vessel  and  [*59a 
steamship  approaching  each  other  in  opposite  di- 
rections, or  on  intersecting  lines,  have  come  in 
contact,  that  the  sailing  vessel  has  been  ad- 
judged to  be  in  fault.  The  law  casting  the 
greater  responsibility  on  the  steamer  on  ac- 
count of  her  motive  power,  and  the  sailing  ves- 
sel having  an  easy  duty  to  perform,  it  has  been 
generally  found,  on  investigation,  that  the  col- 
lision was  the  result  of  a  relaxation  of  vigi- 
lance on  the  part  of  the  officers  of  the  steamer. 
It  has  sometimes  happened,  however,  that  the 
steamer  was  not  to  blame,  and  the  present 
case,  in  our  opinion,  is  one  of  that  character. 
It  is  unnecessary  to  restate  the  rules  of  navi- 
gation, obligatory  upon  vessels  in  the  predica- 
ment these  were  on  the  night  in  question.  They 
•were  elaborately  presented  by  this  court  in  the 
case  of  The  Steamship  Co.  v.  Rumball,  21  How. 
372,  16  L.  ed.  144,  and  were  recently  affirmed 
in  the  case  of  The  Carroll,  supra,  302.  One  of 
these  rules  requires  the  steamer  to  keep  out  of 
the  way  of  the  sailing  vessel;   but  to  enable 


Note. — Collision  ;  rules  for  avoiding — see  note^, 
1.3  L.  ed.  U.  8.  037;  14  L.  ed.  U.  S.  68 ;  25  L.  eU. 
IT.  R.  168;  35  L.  ed.  U.  a.  453;  41  L.  ed.  U.  8. 
1053. 
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her  to  do  this  effectively,  the  law  imposes  the 
corresponding  obligation  on  the  sailing  vessel 
to  keep  to  her  course.  If,  therefore,  the  steam- 
er adopts  pvoper  measures  of  precaution  to 
avoid  the  collision,  which  would  have  been  ef- 
fective if  the  schooner  had  not  changed  her 
course,  she  is  not  chargeable  for  the  conse- 
quences of  the  collision.  Any  other  rule  would 
condemn  the  steamer,  no  matter  how  gross 
the  misconduct  of  the  sailing  vessel. 

That  The  Potomac,  on  this  occasion,  season- 
ably employed  the  proper  measures  to  have  pre- 
vented this  disaster,  and  that  it  would  not  have 
occurred  if  the  schooner  had  been  equally  mind- 
ful of  her  duty,  is,  we  think,  unmistakably 
shown  by  the  evidence.  The  schooner  was  heaa- 
ing  about  north,  goinff  up  the  bay,  sailing  by 
the  wind,  close-hauled,  with  a  fresh  breeze, 
west-northwest,  while  the  steamer  was  descend- 
ing the  bay  and  sailing  due  south,  with  all  her 
lights  brightly  burning.  When  about  three 
quarters  of  a  mile  off,  uie  schooner  was  discov- 
ered on  the  starboard  bow  of  the  steamer  by 
the  lookout  of  the  steamer,  who  reported  the 
fact  to  the  officer  in  charge.  The  order  was  im- 
mediately given  to  starboard  the  helm  two 
points;  and  after  this  was  done  and  the  mate 
who  had  the  command  saw  the  vessel  about  half 
a  point  on  the  starboard  bow,  the  further  order 
was  given  and  executed  to  steady  the  helm. 
These  proceedings  were  enough,  if  the  schooner 
had  kept  her  course,  to  place  the  respective 
boats  out  of  reach  of  danger. 

But  this  was  not  all  that  was  done;  for  the 
mate,  in  watching  the  movements  of  the  schoon- 
er, discovered,  notwithstanding  his  efforts  to 
give  her  a  wide  berth  to  the  west,  that  she  was 
still  approaching  nearer  the  steamer  and  again 
starboarded  his  helm  and  immediately  slowed 
and  backed.  These  movements  were,  however, 
ineffectual  to  prevent  the  boats  coming  to- 
gether, and  the  question  for  solution  is:  which 
boat  was  in  fault?  There  would  seem  to  ba  no 
difficulty  in  answering  the  question. 

The  accident  could  have^iappened  in  no  other 
way  than  by  a  change  of  the  schooner's  course, 
and  that  this  was  made  is  evident,  for  when  the 
vessels  collided  the  schooner  had  fallen  off  from 
593*]  about  a  north  course  to  nearly  *an  east 
course.  Besides,  the  only  man  on  board  the 
schooner  who  was  examined  as  a  witness,  says 
that  he  put  his  helm  hard  up,  by  the  captain's 
order,  about  two  minutes  before  the  collision. 
If  the  schooner  had  kept  her  course,  instead  of 
porting  her  helm  and  changing  it  to  the  east- 
ward/lhe  collision  would  not  have  occurred. 

The  effect  of  the  change  of  course  was  to 
brinff  the  schooner  directly  across  the  steamer's 
tracS,  and  to  render  what  followed  inevitable. 
There  is  nothing  in  the  record  to  show  a  justi- 
fication for  this  change  of  course,  and  it  will 
not  do  to  say  it  was  taken  on  account  of  the 
dangerous  proximity  of  the  vessels,  for  at  the 
unit^  rate  at  which  they  were  running,  they^ 
were,  according  to  the  testimony  of  the  wheels- 
man of  the  schooner  as  to  the  point  of  time 
when  he  ported  her  helm,  at  least  half  a  mile 
apart.  We  think  it  is  clear  that  this  change  of 
course  was  adopted  earlier  than  the  wheelsman 
says;  but  be  this  as  it  may,  whenever  adopted 
there  was  no  necessity  for  it,  either  real  or  ap- 
parent, and  the  persons  in  charge  of  the  schoon- 
er do  not  furnish  even  an  excuse  for  their  con- 1 
duct. 
5ia 


It  is  not  seen  in  what  respect  the  steamer 
was  remiss.  She  had  the  full  ccnnplement  of 
competent  seamen,  the  necessary  lookout  and 
lights,  and  began  her  measures  to  keep  clear  of 
the  schooner  as  soon  as  she  was  observed.  That 
she  was  not  sooner  observed  was  not  the  fault 
of  those  in  cham  of  the  steamer,  for  the 
schooner  was  sailing  without  a  light;  and 
there  is  nothing  to  show  that  the  lookout  of 
the  steamer,  by  vigilant  watching,  could  have 
reported  her  any  sooner.  It  is  true  the  evi- 
dence is  somewliat  conflicting  on  the  point  of 
whether  the  schooner  had  a  light  or  not,  but 
the  better  opinion  on  the  whole  case  is,  that  she 
had  no  light. 

If  the  persons  on  board  the  steamer  were 
watchful,  it  was  not  the  case  with  those  in 
control  of  the  schooner,  for,  if  th^  had  been 
equally  attentive  to  their  business,  they  would 
not  have  allowed*  the  steamer — sailing  as  she 
was  in  a  starlight  night,  and  with  her  lights 
brightly  burning — to  nave  approached  within 
a  half  mile  without  being  seen  by  them. 

*We  have  considered  this  case  thus  [*594 
far  without  reference  to  the  admissions  of  the 
master  of  the  schooner  on  this  subject,  but  if 
we  give  them  their  proper  weight,  they  cor- 
roborate very  strongly  the  view  we  take  of  the 
cause  of  this  collision.  The  master  admitted, 
as  soon  as  he  was  taken  on  board  the  steamer 
after  the  disaster,  that  the  collision  occurred 
through  his  fault,  and  this  admission  was  re- 
peated when  he  noted  his  protest.  His  state- 
ments on  the  point  were  fiill  and  explicit,  and 
could  not  have  been  easily  misunderstood;  but 
if  they  were  not  true,  or  were  misunderstood, 
why  was  he  not  called  to  contradict  or  ezplaiB 
them?    The  legality  of  this  evidence  cannot  be 

?[uestioned,  for  courts  of  admiralty  have  uni- 
ormly  allowed  the  declarations  of  the  master, 
in  a  case  of  collision,  to  be  brought  against  the 
owner,  on  the  eround  that  when  the  transac- 
tion occurred,  the  master  represented  the  own- 
er, and  was  his  agent  in  navigating  the  vesseL 
This  sort  of  evidence  is  confined  to  the  confes- 
sions of  the  master,  and  cannot  be  extended  to 
any  other  person  in  the  emplqsrment  of  the  boat, 
for  in  no  proper  sense  has  the  owner  intrusted 
his  authority  to  any  one  but  the  master.  The 
authorities  on  this  subject  are  collected  in'  the 
case  of  The  Enterprise,  2  Curt.  C.  C.  320. 

It  has  been  argued  that  the  lookout  and 
helmsman  of  the  steamer,  whose  testimony  was 
was  taken  by  the  owner  of  the  schooner,  prove 
want  of  vigilance  on  the  part  of  the  steamer. 
We  have  carefully  examined  this  testimony,, 
and  cannot  see  that  it  materially  contradict* 
the  testimony  given  by  the  officers  o£  the  stesun- 
er,  save  in  one  particular.  The  helmsmaa 
says  the  mate  was  asleep  when  the  schooner 
was  reported  to  him,  but  this  the  mate  express- 
ly denies.  It  is  not  necessary,  however,  to  de- 
termine this  point,  because  the  evidence  clear- 
ly shows  that  as  soon  as  the  schooner  was  dis- 
covered and  reported,  and  there  was  a  necessity 
for  action,  the  mate  was  wide  awake,  and 
promptly  gave  the  necessary  order  to  starboard 
the  helm,  which  order  was  as  promptly  execut- 
ed. This  was  timely  done,  and  would  have  been 
effectual  but  for  *the  subsequent  fault  C^59S 
of  the  schooner,  for  which  she  is  adjudged  to 
bear  the  loss  caused  by  this  collision. 

The  judgment  of  the  Circuit  Court  is    af* 
firmed* 
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SUSAN  P.  HEPBURN  and  Henry  H.  P.  Hep- 
burn,  Plflfs.  in  Err., 

V. 

HENRY  A.  GRISWOLD. 

(See  S.  C.  8  Wall.  603-039.) 

Kotes  and  contracts  made  before  Legal  Tender 
Act  of  1862,  can  only  be  paid  in  coin — power 
of  Congress — Legal  Tender  Act,  how  far  con- 
stitutional— how  far  authorized  as  part  of 
war  making  power. 

*1.  Constraed  hj  the  plain  Import  of  their  terms 
and  the  manifest  intentfon  of  the  legislature,  the 
Statutes  of  1862  and  1803.  which  make  United 
8tntes  notes  a  legal  tender  in  payment  of  debts, 
public  and  private,  apply  to  debts  contracted  be- 
fore, as  well  as  to  debts  contracted  after  enact- 
ment. 

J.  The  cases  of  Lane  Coantv  y.  Oregon,  Bronson 
▼.  Kodes.  and  Batler  v.  Horwltz — In  which  it  was 
held  that  npon  a  sound  construction  of  those  stat- 
utes, neither  taxes  Imposed  by  state  legislation,  nor 
^vcH  upon  contracts  for  the  payment  or  dellyery 
of  coin  or  bullion  are  included,  by  legislative  in- 
tenr.  under  the  description  of  debtH.  public  4ind 
private — are  approved  and  re-afflrmed. 

.*!.  When  a  case  arises  for  Judicial  determination, 
and  the  decision  depends  on  the  alleged  incon^lst- 
encr  of  a  legislative  provision  with  the  Constitu- 
tion, it  is  the  plain  duty  of  the  Supreme  Court  to 
compare  the  Act  with  the  fundamental  law.  and  if 
the  former  cannot,  upon  a  fair  construction,  be 
reconciled  with  the  latter,  to  give  effect  to  the 
Constitution  rather  than  to  the  Statute. 

4.  There  is  in  the  Constitution  no  express  grant 
of  legislative  power  to  make  any  description  of 
credit  currency  a  legal  tender  in  payment  of  debts. 

rt.  The  words  "All  laws  necessary  and  proper  for 
earrving  into  execution**  powers  expressly  granted 
-or  vested,  have,  in  the  Constitution,  a  sense  equiva- 
lent to  that  of  the  words,  laws  not  absolutely  nee- 
-treaty  indeed,  but  appropriate,  plainlv  adapted  to 
con<^titiitional  and  legitimate  ends  which  are  not 
prohibited,  but  consistent  with  the  letter  and  spirit 
of  the  Constitution ;  laws  really  calculated  to  ef- 
fect objects  intrusted  to  the  government. 

ft.  Among  means  appropriate,  plainly  adapted, 
not  Inconsistent  with  the  spirit  of  the  Constitution 
nor  prohibited  by  its  terms,  the  Legislature  has 
unrestricted  choice;  but  no  power  can  be  derived 
1>T  implication  from  any  express  power  to  enact 
laws  as  means  for  earrving  it  into  execution,  unless 
such    laws   come  within   this   description. 

7.  The  making  of  notes  or  bills  of  credit  a  legal 
tender  in  payment  of  pre-existing  debts,  is  not  a 
means  appropriate,  plainly  adapted  nor  really  cal- 
ctilnted  to  carry  into  effect  any  express  power 
Tested  in  Congress;  is  Inconsistent  with  the  spirit 
of  the  Constitution;  and  is  prohibited  by  the  Con- 
stitution. 

8.  The  clause  in  the  Acts  of  1862  and  1863. 
which  makes  United  States  notes  a  legal  tender 
In  payment  of  all  debts,  public  and  private,  is. 
-so  far  as  it  applies  to  debts  contracted  before  the 
passage  of  those  Acts,  unwarranted  by  the  Con- 
stitution. 

n.  Trior  to  the  25th  of  February,  1862.  all  con- 
tracts for  the  payment  of  money  not  expressly 
stipulating  otherwise,  were,  in  legal  effect  and 
vnlversal  understanding,  contracts  for  the  payment 
<of  coin,  and  under  the  Constitution,  the  parties 
to  such  contracts  are  respectively  entitled  to  de- 
mand, and  bound  to  pay  the  sums  due.  according 
to  their  terms,  in  coin,  notwithstanding  the  clause 
In  that  Act  and  the  subsequent  Acts  of  like  tenor, 
which  make  United  States  notes  a  legal  tender  in 
payment  of  such  debts. 

[No.  6.] 
Arprued  Dec.  10,  1869.       Decided  Feb.  7,  1870. 

IX  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 
The  petition  in  this  case  was  filed  in  the 
Louisville  Chancery  Court  of  the  State  of  Ken- 
tucky, by  the  defendant  in  error,  to  enforce 

•flTeadnotes  by  Mr.  Chief  .Tustice  Chnsc.1 

N*»Tr:. — Obligations  psyablo  In  gold  and  silver  or 
fn  specie — see  notes,  10  L.  ed.  U.  8.  Ill  ;  'J9  L.U.  I 
A.  .^112. 
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payment  of  a  promissory  note,  dated  Louis- 
ville, June  20,  1860,  due  Feb.  20,  1862.  The 
amount  of  the  note  with  interest  and  costs, 
was  paid  into  court  in  United  States  Treasury 
notes,  at  their  face  valuation.  Whereupon  the 
Chancellor  ordered  a  decree  to  be  entered,  de- 
claring the  claim  paid.  The  plaintiffs  took  an 
appeal  to  the  Court-  of  Appeals  of  Kentucky, 
on  the  ground  that  the  debt  was  not  fully  sat- 
isfied because  the  said  notes  were  not  equal  in 
value  to  coin,  which  was,  at  the  making  of  said 
promissory  note,  the  only  legal  tender,  and  that 
the  Act  of  Feb.  25,  1862,  making  United  States 
Treasury  Notes  a  legal  tender,  was  unconstitu- 
tional so  far  as  it  affected  previous  contracts. 
The  Court  of  Appeals  reversed  the  said  decree 
and  ordered  juc^ment  to  be  given  for  the 
plaintiffs,  whereupon  the  defent&uts  sued  out 
this  writ  of  error. i 

The  case  is  further  stated  by  the  court. 

Messrs.  Wm.  M.  Evarts,  Atty-Oen..  in  be- 
half of  the  United  States,  and  W.  Preston, 
for  plaintiffs  in  error: 

First.  To  determine  wliat  shall  be  the  money 
of  a  country,  and  how  it  shall  serve  its  pur- 
poses as  a  measure  of  value  and  a  medium  of 
exchange,  including  its  efiicacy  as  a  legal  ten- 
der in  satisfaction  of  debts,  belongs  to  govern- 
ment. 

So,  too,  to  determine  whether  anything  be- 
sides money  shall  be  a  legal  tender  in  satis- 
faction of  debts  among  its  subjects  or  citizens, 
belongs  to  govemmenC 

I.  No  theory  of  liberty  nor  personal  rights 
could  possibly  affect  to  withdraw  either  of  these 
subjects  from  the  just  sphere  of  government, 
nor  presume  to  claim  either  of  them  as  within 
the  province  of  private  immunities  from  all 
public  control. 

II.  The  actual  regulation  of  this  subject  of 
legal  tender  in  satisfaction  of  debts,  is  neither 
a  principal  end  nor  a  substantive  power  of  gov- 
ernment. In  its  nature  it  is  a  subordinate  and 
administrative  means  in  execution  of  some 
duty,  or  in  aid  of  some  authority  of  govern- 
ment. 

Whatever  laws  may  be  established  respecting 
it,  are  to  be  judged  of  as  just  means  or  as  wise 
means,  towards  the  fulfillment  of  the  duties  or 
the  exercise  of  the  powers  of  government. 

Second.  The  complete  regulation  of  legal 
tender  in  satisfaction  of  d^ts  being,  then,  a 
necessary  and  proper  means,  at  the  disposal  of 
government  for  the  ends  to  which  it  is  appli- 
cable, the  only  question  before  the  court  is, 
whether,  under  our  government,  in  the  form 
and  to  the  extent  in  which  this  regulation  is 
attempted  in  this  Act  of  Congress,  the  author- 
ity therefor  is  within  its  legislative  power. 

This  attempted  exercise  of  authority  by  Con- 
gress  may  exceed  its  constitutional  power, 
either  because: 

I.  The  wbole  regulation  of  legal  tender  in 
satisfaction  of  debts  belongs  to  the  States,  and 
thus  any  legislation  by  Congress  on  the  subject 
is  invalid,  or, 

IT.  Because,  though  a  certain  measure  of 
power  over  the  subject  is  accorded  to  the  Fed- 
eral Government,  yet  this  particular  exercise 

1.  See  the  cases  of  Knox  v.  I.ee  and  Parker  ▼. 
Davis.  l.T  Wall.  -4.^7.  20  1*.  ed.  287,  In  which  the 
questions    here    involved    are    elalwrately    argu«Hl. 
and  the  decision  of  the  court  in  this  ci>8e  ov 
ruled. 
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of  it  is  in  excess  of  that  measure  of  authority; 
or, 

III.  Because  this  particular  exercise  of  pow- 
er, by  Congress,  is  expressly  prohibited  by  the 
Constitution^  though  but  for  such  express  pro- 
hibition, it  would  be  within  the  competency  of 
the  affirmative  powers  of  the  Federal  Govern- 
ment. 

But  if  this  exercise  of  legislative  power  by 
Congress  cannot  be  impugned  for  one  or  the 
other  of  these  reasons,  then  the  Act  in  question 
is  valid. 

Third.  The  Act  of  Congress  is  not  an  en- 
croachment upon  any  authority  respecting  legal 
tender  reserved  to  the  States. 

I.  The  principal  argument  in  support  of  the 
pretension  that — in  the  main  discrimination 
between  the  powers  which  pertain  to  the  Gen- 
eral Government  and  those  which  pertain  to 
the  States — the  regulation  of  legal  tender  falls 
to  the' States,  rests  upon  the  proposition  that 
it  is  included  in  the  general  dominion  over*  the 
mass  of  personal  rights  and  domestic  interests 
which  belong  to  the  State  Governments. 

But  this  inference  fails,  even  as  a  general 
proposition  and  upon  its  own  reasoning,  in  re- 
spect to  the  great  mass  of  private  rights  and 
interests  which  arise  between  citizens  of  dif- 
ferent States  and  between  individuals  and  for- 
eigners. 

A  priori,  therefore,  the  treatment  of  the  two 
great  divisions  of  interest — ^thoee  wholly  local, 
and  those  on  one  part  external — ^would  require 
that  the  regulation  of  legal  tender  should  be 
apportioned  between  the  General  and  the  State 
Governments  (the  inconvenience  of  which  is 
manifest)  or  should  be  accorded  to  the  General 
Government,  as  the  only  proper  guardian  of  the 
common  interest  involved  and,  therefore,  if  uni- 
formity is  indispensable,  the  only  single  guar- 
dian of  what  is  common  and  what  is  several. 

The  inference  in  favor  of  the  state  authority 
over  legal  tender,  from  its  being  involved  in 
the  general  jurisdiction  of  contracts,  fails  for 
this  further  reason:  the  regulation  of  legal  ten- 
der has  so  close  an  affinity  with  the  regulation 
of  money,  that  it  would  seem  scarcely  predica- 
ble  of  any  scheme  of  government,  that  it  would 
accord  dominion  over  the  two  subjects  to  dif- 
ferent authorities. 

We  should  expect,  therefore,  that  if  the 
money  system  of  the  country  was  regarded  as 
suitable  to  the  care  of  the  General  Government, 
the  regulation  of  legal  tender  would  follow  the 
same  aliotcient. 

II.  Whatever  of  undisputed  and  of  undi- 
vided dominion  over  contracts,  dealings,  debts 
and  payments  may  be  reserved  to  the  state 
Governments,  so  far  as  all  these  feel  the  influ- 
ence of  the  money  system  of  the  country,  they 
are  subject  to  the  exclusive  possession  of  that 
province  of  sovereignty  by  the  General  Govern- 
ment. 

Const.,  sec.  8:  "Congress  shall  have  power 
to  coin  money,  regulate  the  value  thereof,  and 
of  foreign  coin,  etc." 

"To  provide  for  the  punishment  of  counter- 
feiting the  securities  and  current  coin  of  the 
United  States." 

Sec.  10:  "No  State  shall  coin  money,  nor 
emit  bills  of  credit." 

If,  then,  the  text  of  the  Constitution  left  the 
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matter  thus,  it  would  be  a  necessary  impliea* 
tion  that  whatever  authority  (great  or  small) 
in  regulation  of  legal  tender  existed  for  us  in 
government,  went  to  the  General  Government 
in  the  alloUnent  to  it  of  the  regulation  of  the 
money  of  the  country. 

III.  But  any  regulation  of  legal  tender  ii 
wholly  withdrawn  from  the  Stat^  by  the  Fed- 
eral Constitution. 

(1)  By  an  express  prohibition,  which  in  its 
own  terms,  and  if  it  stood  alone,  would  leave  an 
implication  of  some  reserve  of  authority  to  the 
State. 

Sec.  10:  "No  State  shall  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of 
debts." 

(2)  But  this  implication  that  a  State  has 
the  regulation  of  tender  of  gold  and  silver  in 
payment  of  debts,  undei'  the  affirmative  coinage 
power  to  the  General  Government,  and  the  ex- 
press prohibition  of  that  power  to  the  State, 
is  wholly  illusory. 

The  coinage  power  covers  the  whole  subject 
of  the  efficiency  of  our  own  and  foreign  coins, 
of  all  metals,  in  the  pa3rment  of  debts ;  and  the 
practice  of  Federal  legislation  has  so  dealt  with 
it. 

It  is  impossible,  then,  that  a  State  should 
le^slate  concerning  the  current  gold  or  silver 
com  as  a  legal  tender. 

Is  it  competent  for  a  State  to  make  gold  and 
silver  in  the  shape  of  jewelry,  or  plate  or  bull- 
ion, a  legal  tender  at  a  standard  of  its  ownf 
If  so,  there  is  a  double  and  contrary  authority 
in  the  efficiency  of  the  same  metals  in  the  pay- 
ment of  debts  possible,  and  debts  in  lawful 
money  of  the  United  States  may,  by  state  au- 
thority, be  required  to  be  discharged  with  a 
tithe  of  the  metal,  or  tenfold  the  metal,  which 
would  be  required  in  Federal  coinage,  to  dis- 
charge the  same  debts. 

The  conclusion  seems  irresistible  that,  under 
the  Federal  Constitution,  all  regulation  of  le- 
gal tender  is  withdrawn  from  the  States. 

The  intent  and  effect  of  the  Federal  Consti* 
tution  to  carry  this  subject  of  money  and  le^l 
tender  over  to  the  General  Government,  under 
the  motive  that  they  touched  the  common  in- 
terests which  the  Constitution  was  framed  to 
protect,  and  could  not  be  properly  left  to  the 
State  Governments,  is  distinctly  stated  by  the 
Connecticut  delegates,  Mr.  Sherman  and  Mr. 
Ellsworth,  in  their  letter  commending  the  Con* 
stitution  to  that  State  for  adoption. 

"The  restraint  on  the  Legislatures  of  the 
several  States,  respecting  emitting  bills  of  cred- 
it, making  anything  but  money  a  tender  in  pay- 
ment of  debts,  or  impairing  the  obligation  of 
contracts  by  ex  post  facto  laws,  was  thought 
necessary  as  a  security  to  commerce,  in  which 
the  interest  of  foreigners,  as  well  as  of  the  citi- 
zens of  different  States,  may  be  affected." 

4  Elliott,  Deb.  492. 

The  rigor  with  which  the  authority  of  a 
State  was  withheld  from  any  discretion  on  tlie 
subject  of  legal  tender,  is  manifested  from  the 
refusal  of  this  discretion,  even  with  the  consent 
of  Congress. 

The  "Committee  on  Detail,"  of  the  Conven- 
tion, reported  this  clause: 

"No  State,  without  the  consent  of  the  liegia- 
lature  of  the  United  States,  shall  emit  bills  of 
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credit,  or  make  anything  but  specie  a  tender  in 
payment  of  debts." 

2  Mad.  Deb.  1239. 

This  possible  and  permissive  authority  to  a 
State  was  rejected,  doubtless  under  the  per- 
emptory motive  that  what  belonged  to  the  gen- 
eral powers  and  interests  confided  to  the  Fed- 
eral Government,  should  not  be  yielded,  under 
any  possible  consideration,  to  a  State. 

Fourth.  The  Constitution  contains  no  word 
of  prohibition,  of  limitation  or  of  exception, 
upon  the  General  Government  touching  either: 

1.  The  regulation  of  tender  in  payment  of 
debts. 

2.  The  regulation  of  money,  its  currency, 
and  its  efficacy  in  the  payment  of  debts. 

3.  The  forms,  vehicles,  terms  or  conditions  in 
and  on  which  tne  public  credit  can  be  issued  by 
the  government  in  the  performance  of  its  con- 
stitutional duties,  or  the  exercise  of  its  consti- 
tutional powers. 

4*.  The  authority  over  contracts,  saving  only 
that  its  laws  on  the  subject  of  bankruptcies, 
must  be  uniform  throughout  the  United  States. 
Fifth.  The  foregoing  propositions,  of  them- 
selves, it  is  respectfully  submitted,  exclude  a 
conclusion  that  the  regulation  of  legal  tender  is 
not  within  the  scope  of  legislation  accorded  to 
the  Federal  Government,  as  inconsistent  with 
all  established  rules  of  constitutional  construc- 
tion. 

I.  Such  a  conclusion  would  hold  that  a  cer- 
tain subordinate  and  administrative  means,  in 
its  nature  belonging  to  the  sphere  of  govern- 
ment, and  familiar  fi>  the  experience  of  all  gov- 
ernments, as  an  aid  and  sometimes  a  necessity 
in  their  affairs,  has  been  expressly  and  abso- 
lutely prohibited  to  the  State  Governments  as 
unsuitable  to  local  administration;  has  been  in 
no  manner,  actual  or  inferential,  assigned  to 
the  personal  or  popular  rights  withdrawn  from 
the  domain  of  government;  has  been,  in  no 
expression  of  the  Constitution,  prohibited  to  or 
withheld  from  the  General  Government,  and 
yet  has,  by  some  insensible  and  unnoticeable 
evaporation  in  the  process  of  distributing  gov- 
ernmental powers  between  the  federal  and  the 
state  authority,  escaped  from  the  resources  of 
both  authorities,  and  been  obliterated  from  the 
powers  of  a  complex  government  framed  for 
perpetuity,  and  for  the  service  of  the  people 
whose  wealth  and  numbers  in  the  future  should 
know  no  bounds.  Such  a  conclusion  would  be 
preposterous. 

II.  The  true  presumption  and  implication  is, 
that  whatever  in  the  Federal  Constitution  is  ex- 
pressly prohibited  to  a  State  (And  to  the  States 
only),. is  so  prohibited  for  the  reason  that  its 
subject  is  included  in  the  powers  or  means 
which  the  common  interests  confided  to  the  T>en- 
eral  Government,  require  should  be  possessed 
by  that  government,  unimpeded  *and  unshared 
by  state  authority. 

in.  No  presumption  nor  implication  can  be 
allowed  that  the  sum  of  the  united  powers  of 
the  federal  and  state  authority  has  suffered  any 
curtailment  or  diminution  from  the  full  meas- 
ure of  sovereignty  which  belongs  to  any  gov- 
ernment, unless  in  enlargement  of  the  area  of 
personal  and  inalienable  rights,  which  are  in- 
tended to  be  exempted  from  all  human  govern- 
ment. 

IV.  The  suppression  of  the  possible  exercise, 
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by  either  the  General  or  State  Government,  of 
any  particular  means  or  instrumentality  to- 
wards an  accepted  end  or  power  of  political 
expediency  or  necessitv,  can  only  be  mamtained 
by  the  express  prohibition,  to  both  the  General 
and  the  State  Governments,  of  the  exercise  of 
the  prescribed  authority. 

Several  instances  of  this  suppression  of  a- 
recognized  political  power  or  expedient,  by  its 
prohibition  to  both  the  General  and  the  State 
Governments  may  be  found  in  the  Constitution ; 
and  the  study  of  these  instances  will  support 
the  argument  that  no  such  result  can  be  pre- 
siuned  or  implied,  but  must  be  effected  by  this 
double  prohibition. 

Passing  any  bill  of  attainder  is  prohibited  to 
both  the  General  and  the  State  Governments. 
Passing  any  ex  post  facto  law  is  prohibited 
to  both  governments. 

The  granting  of  any  title  of  nobility  is  pro- 
hibited to  both  governments. 

These  instances  really  operate  in  maintenance- 
of  justice  and  equality,  as  personal  rights  of 
citizens  not  to  be  invaded  by  i^ny  government. 
One  peculiar  instance  is  to  be  found,  of  the 
suppression  of  a  purely  financial  and  a[dminis- 
trative  means  or  expedient  of  government,  not 
possibly  to  be  classed  as  a  reservation  in  favor 
of  personal  rights,  viz.:  the  absolute  prohibi- 
tion of  revenue  to  the  General  Government  or 
to  the  State  Governments,  from  duties  on  ex- 
ports. 

The  mischiefs  feared  from  assigning  this 
means  of  revenue  to  either  the  General  or  the 
State  Governments,  induced  the  peculiar  dis- 
position of  this  subject  which  the  text  of  the 
Constitution  shows,  and  practically,  duties  on 
exports,  as  a  resource  of  government,  are  sup> 
pressed.     Cons.  art.  I.,  sees.  9,  10. 

Without,  therefore,  any  special  examination 
of  the  body  of  affirmative,  substantive  powers^ 
accorded  to  the  General  Government  in  the  Con- 
stitution, and  the  relation  of  the  regulation  of 
legal  tender  as  a  means  to  the  execution  of 
those  powers,  it  seems  necessary  to  assign  the 
regulation  of  the  legal  tender  of  the  country, 
as  familiarly  known  and  exercised  in  the  prac- 
tice of  all  governments,  to  the  General  Govern- 
ment, to  avoid  the  intolerable  and  irrational 
conclusion,  that  for  all  time  and  for  every 
emergency,  ana  by  mere  tacit  implication,  this 
faculty  of  government  has  been  extinguished. 

Indeed,  the  Tenth  Amendment  of  the  Con- 
stitution, the  great  barrier  against  implied  en- 
largement of  the  powers  of  the  General  Gov- 
ernment, distinctly  recognizes  prohibition 
of  powers  to  the  States,  as  an  inference  of 
grant  of  the  prohibited  powers  to  the  Gen- 
eral Government.  It  is  only  powers  thai  zt*^ 
neither  delegated  to  the  United  States  nor  pro- 
hibited to  the  States,  that  are  to  be  treated  aa* 
reserved  from  the  General  Government.  Const. 
Amendment,  X. 

Sixth.  As  then,  the  regulation  of  legal  ten- 
der by  Congress  is  not  an  encroachment  on  any 
authority  on  that  subject,  left  in  the  States, 
and  is  not  within  any  prohibition  upon  the 
General  Government  to  be  found  in  the  Consti- 
tution, it  must  follow,  either: 

I.  That  the  Constitution  itself  has  fixed  the 
legal  tender  of  the  country;  or, 

II.  That  there  is  no  legal  control  of  the  sub- 
ject anywhere,  which'  is  equivalent  to  saying 
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thftt  there  is  and  can  be  no  such  thing  as  legal 
tender  in  the  country;  or, 

III.  That  Congress  hais  some  authority  in 
the  premises,  and  that  authority  (whatever 
be  its  measure)  is  the  whole  legal  authority  on 
the  subject,  and  its  legislation  within  that  au- 
thority constitutes  the  law  of  the  land  on  the 
subject. 

Now,  it  is  manifest  that  the  Constitution  has 
not,  in  terms,  fixed  the  legal  tender  of  the 
^jountry. 

It  is  equally  manifest  that  it  has  not  in 
terms  fixed  the  money  of  the  country. 

The  regulation  of  the  money  of  the  country 
is,  in  terms,  enumerated  among  the  powers  of 
•Congress. 

If  the  regulation  of  the  money  of  the  country 
K!arries  the  power  of  regulating  the  legal  tender 
in  any  degree,  then  Congress  possesses  the  lat- 
ter power  in  that  decree. 

If  other  enumerated  powers  of  Congress  car- 
ry, as  necessary  or  proper  means  for  their  ex- 
ercise, the  regulation  of  the  legal  tender  in  any 
<iegree,  then  Congress  possesses  that  power  to 
the  requisite  degree. 

Upon  these  considerations,  then,  it  is  estab- 
lished that  whatever  power  to  regulate  legal 
tender  exists  in  this  country,  resides  in  Con- 
.gress;  that  the  Constitution  imposes  no  express 
limits  upon  this  power  in  Congress;  and  that 
whatever  laws,  in  regulation  of  legal  tender  are, 
in  the  language  of  the  Constitution,  "necessary 
and  proper  for  carrying  into  execution  any  and 
all  powers  vested  by  the  Constitution  in  the 
Government  of  the  United  States,  or  in  any  de- 
partment or  office  thereof,  are  within  the  au- 
thority of  the  Constitution,  and  are  "the  su- 
preme law  of  the  land."  Const,  art.  I.  sec.  8, 
«rt.  VI. 

Seventh.  The  practical  wisdom  of  the  fram- 
ers  of  the  Constitution  was  satisfied,  in  their 
effort  to  provide  political  arrangements  suited 
to  the  well-being  of  themselves  aiid  their  pos- 
terity, to  accommodate  the  new  institutions  to 
human  nature  and  human  affairs.  They  did 
not  aspire  to  remold  the  nature  of  man,  or  to 
rule  future  events.  The  working  of  interest 
4ind  passion,  and  the  vicissitudes  of  fortune, 
which  history  had  shown  in  other  times  and  in 
•other  nations,  they  anticipated  for  the  people 
^hose  government  they  were  founding.  They 
t>uiit  our  institutions  to  meet,  not  to  escape, 
these  imperfections  and  vicissitudes. 

I.  The  conditions  of  peace  and  war,  and  the 
diversity  of  the  burdens,  perils  and  duties  of 
government,  in  these  two  situations,  were 
pressed  upon  the  attention  of  the  framers  of 
the  Constitution  by  their  recent  experience  of 
them  all. 

II.  2s  the  main  design  of  the  Constitution  to 
assign  to  the  General  Government  all  that  was 
of  common  interest — that  is  to  say:  all  the 
relations  of  the  people  to  other  nations,  and  all 
the  relations  of  the  States  among  themselves — 
no  feature  is  more  prominent  than  the  purpose 
that  the  condition  of  war,  foreign  and  civil,  and 
liowever  it  should  supervene,  should  be  wholly 
of  the  common  concern  and  all  of  its  powers 
duties  and  responsibilities  should  be  placed  with 
the  General  Government. 

III.  The  subjection  of  the  whole  system  of 
money  currency,  credit,  public  and  private,  le- 
gal tender,  trade,  contracts  and  their  enforce-  * 
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ment,  and  the  compulsory  payment  of  debts, 
to  the  rude  shock  of  war,  and  the  pressure  upon 
the  powers  and  duties  of  government  in  such 
event,  were  fresh  in '  the  knowledge  of  the 
framers  of  the  Constitution. 

IV.  The  temptations,  mischiefs,  dangers  and 
disgraces  to  a  people,  of  a  measure  of  value  and 
medium  of  exchange  which  rested  on  no  intrin- 
sic qualities  to  maintain  its  virtue  and  its  cur- 
rency, were  before  the  eyes  of  the  Convention 
in  the  actual  condition  of  the  country. 

V.  The  condition  of  war,  imposing  its  own 
laws  upon  every  conuuunity  which  it  afflicts, 
as  history  and  recent  experience  had  shown, 
compels  a  nation  however  opulent  to  substitute 
for  the  inadequate  volume  of  "coined  money,'' 
at  its  service  as  a  measure  of  value  and  medium 
of  exchange,  its  "coined  credit,"  invigorated 
by  law  with  the  efficacy  of  legal  tender. 

VI.  The  fatal  facility  of  this  resource  to  ex- 
tend itself  beyond  the  justifying  need,  and 
beget,  instead  of  relieving,  disorder  and  dis- 
aster, history  and  recent  experience  had  also 
disclosed. 

VII.  The  wisdom  of  the  Constitution  has  ad- 
justed these  opposite  obligations — resting  in 
the  opposite  situations  of  peace  and  war — and 
provided : 

(1)  That  the  States,  relieved  in  their  share 
of  governmental  administration  of  all  the  bur- 
dens and  responsibilities  of  the  legislation  and 
management  of  war,  shall  surrender  all  power 
to  make  anything  but  gold  and  silver  a  legal 
tender,  whatever  stress  of  possible  necessity, 
in  time  of  peace,  may  thus  be  left  unprovided 
for. 

(2)  The  General  Government,  whose  money 
and  credit  are  to  supply  the  sinews  of  every 
possible  war,  shall  possess  the  resources  of 
making  this  credit  available,  by  the  financial 
expedient  of  imparting  to  the  public  securities 
the  equality  of  legal  tender  in  the  payment  of 
debts,  lest  an  inexorable  need  and  peremptory 
duty  of  government  should  miss  a  commensur- 
ate power. 

(3)  And  last:  this  power-necessary  for 
emergencies,  pernicious  as  a  constant' resource 
— shall  not  be  accorded  to  the  General  Govern- 
ment as  an  independent  and  substantive  power 
for  this  would  permit  its  exercise  upon  any 
motive  and  for  its  own  sake. 

It  shall  find  its  place  in  the  enabling  clause 
of  the  Constitution,  which  supplies  authority 
for  all  legisclation  that  is  necessary  and  proper 
to  carry  into  execution  the  powers  in  whose 
service  the  use  of  this  expedient  is  justified; 
for  thus,  alone,  can  its  use  be  conformed  to  the 
exigencies  which  should  furnish,  at  once  its 
warrant  and  its  measure. 

Such  is  the  adjustment,  in  the  Constitution, 
of  the  difficult  and  conflicting  considerations 
which  attend  the  subject.  • 

In  eighty  years  of  our  history  as  a  nation, 
this  adjustment  of  powers  has  secured  to  us  all 
the  benefits  of  a  legal  tender  of  intrinsic  value, 
in  peace  and  during  foreign  wars.  A  civil  «*ar 
>f  such  vast  proportions  and  intense  energy  as 
to  have  exacted  the  expenditure  within  five 
vpars  of  the  public  revenues  of  half  a  century 
of  peace,  has  raised  an  emergency  whose  stress 
lemanded  the  relaxation  of  the  private  credit- 
or's hold  upon  his  debtor,  to  nerve  the  public 
credit  with  all  the  resources  of  the  country. 
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The  Constitution  permitted  it,  and  the  public 
safety  was  purchased  by  the  means. 

Who  shall  question  this  wisdom  of  the  Con- 
stitution, and  assume  to  place  the  integrity  of 
the  legal  tender  above  the  safety  of  the  State? 

Eighth.  Under  the  light  of  the  foregoing 
propositions,  it  is  respectfully  submitted  that 
the  well  known  principles  of  public  economy, 
operative  in  time  of  war,  show  that  the 
marshaling  of  the  financial  resources  of  the 
country  in  the  service  of  the  government  re- 
quired, within  the  discretionary  legislation  of 
Congress  to  that  end,  the  suspension  of  the 
private  creditor's  control  over  the  currency  of 
the  country,  in  subordination  to  the  exigencies 
of  the  public  revenues  and  the  public  credit. 

Accordingly,  the  Act  of  Congress  of  Feb.  25, 
1862,  was  **necessary  and  proper"  for  carrying 
into  execution,  in  time  of  civil  war,  the  powers 
of  the  General  Government: 

1.  '*To  lay  and  collect  taxes,  duties,  imposts 
and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the 
United  States." 

2.  "To  borrow  money  on  the  credit  of  the 
United  States." 

3.  "To  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States." 

4.  "To  coin  money,  regulate  the  value  there- 
of, and  of  foreign  coin." 

5.  "To  declare  war." 

6.  "To  raise  and  support  armies." 

7.  "To  provide  and  maintain  a  navy." 

8.  "To  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Nation,  suppress  in- 
surrections and  repel  invasions." 

9.  "To  provide  for  organizing,  arming  and 
disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service 
of  the  United  States." 

10.  "To  guarantee  republican  governments 
to  the  States,  and  protect  them  against  invasion 
and  domestic  violence."  Const,  art.  L  sec  8; 
art    IV.  see.  4. 

The  judicial  criterion  of  the  relation  between 
legislative  means  to  constitutional  powers,  as 
laid  down  in  McCulloch  v.  Maryland,  and  sup- 
ported in  later  cases,  has,  by  its  intrinsic  and 
perfect  reason,  been  wrought  into  the  texture  of 
our  constitutional  law;  and  the  propositions  in 
the  case  before  the  court  need  no  novel  prin- 
<ciple8  of  constitutional  interpretation  to  sus- 
tain them. 

"The  sound  construction  of  the  Constitution 
must  allow  to  the  National  Legislature  that 
discretion  with  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  carried  into  exe- 
cution, which  will  enable  that  body  to  perform 
the  high  duties  assigned  to  it,  in  the  manner 
ttost  beneficial  to  the  people." 

"Let  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  the 
means  which  are  appropriate,  which  are  plain- 
ly adapted  to  the  end,  which  are  not  prohibited, 
but  consist  with  the  letter  and  spirit  of  the 
Constitution,  are  constitutional." 

McCulloch  V.  Md.  4  Wheat. ;  U.  S.  v.  Fisher, 
2  Cranch;  The  Prize  cases,  17  L.  ed.  459. 

Of  the  appropriateness  of  this  legislation,  re- 
specting legal  tender,  to  the  financial  exigen- 
cies of  a  nation  in  time  of  war,  the  history  of 
«11  nations  in  mo<lpm  times  furnishes  examples. 

Its  wisdom  can  never  be  a  judi^'ial  q""stion. 
M  Wall.  U.  S.  Book  19. 


The  argument  is  entitled  to  put  the  judicial 
question  of  constitutionality  upon  the  political 
postulate  that,  in  the  actual  situation  of  the  re- 
sources and  obligations  of  government,  in  the 
presence  of  which  this  Act  of  Congress  was 
passed,  the  provisions  of  this  Act  were  neces- 
sary to  the  control  of  these  resources  and  the 
maintenance  of  these  obligations. 

The  judicial  question  then  determines  wheth- 
er, under  the  Constitution,  fidelity  on  the  part 
of  Congress  to  its  high  public  trusts,  required 
that  it  should  permit  the  government  to  fall, 
under  the  stress  of  war,  rather  than  conform 
the  legal  tender  to  the  exigencies  of  the  public 
safety. 

The  statement  of  the  question  supplies  the 
answer  and  sustains  the  Act  of  Congress  in 
question. 

Ninth.  If,  however,  it  should  be  held  that  the 
Act  of  Congress  of  Feb.  25,  1862,  at  the  time  of 
its  passage,  lacked  adequate  constitutional  sup- 
port, and  that  the  feature  impressed  upon  the 
issue  of  the  public  debt  authorized  by  the  Act» 
of  efficacy  as  a  legal  tender,  was,  though  un- 
questionably in  the  law,  questionable  m  the 
courts  for  constitutional  invalidity,  then  the 
14th  Amendment  of  the  Constitution  has  rati- 
fied the  Act  of  Congress,  and  the  validity  of 
this  issue  of  the  public  debt  to  the  full  measure 
of  its  statutory  qualities,  can  no  longer  be 
questioned  in  the  courts. 

The  4th  section  of  this  Amendment  provides 
as  follows  I 

"The  validity  of  the  public  debt  of  the 
United  States,  authorized  by  law,  including 
debts  incurred  for  payment  of  pensions  and 
bounties  for  services  in  suppressing  insurrec- 
tion or  rebellion,  should  not  be  questioned." 

This  provision  of  the  Constitution  executes 
itself;  it  is  retroactive  and  remedial;  its  motive 
is  to  establish,  by  the  Constitution,  whatever 
has  been  hitherto  authorized  by  statute  re- 
specting^ the  public  debt;  whatever  question 
respecting  the  constitutional  validity  of  any 
statutory  regulation  or  tenor  of  the  issues  of 
the  public  debt  might,  but  for  this  "amend- 
ment," have  been  made,  is  by  and  after  the 
adoption  of  the  amendment,  suppressed  in  all 
courts  and  tribunals. 

But  how  shall  it  be  said  that  this  supreme 
and  deliberate  decree  of  the  people  in  full 
sovereigntv  has  its  effect,  if  a  main  feature  in 
a  principal  class  of  public  securities,  which  pro- 
cured their  acceptance  with  the  public  credit- 
ors, is  still  questioned  in  the  courts? 

The  history  of  the  times  exhibits  no  other 
actual  form  or  instance  in  which  any  quality  of 
the  public  debt  has  been  questioned,  save  only 
in  this  feature  of  the  currency  with  the  people, 
in  favor  of  the  public  creditor,  imparted  as  the 
quality  of  legal  tender. 

The  doubts  here  raised,  then,  were  the  very 
doubts  this  amendment  was  framed  to  suppress. 

Tenth.  The  validity  of  this  Act  of  Congress 
being  sustained,  the  judicial  difficulties  of  pri- 
vate controversies  in  its  application  belong  to 
the  parties  to  solve  by  their  forensic  contes- 
tations. 

The  public  question  goes  no  further  than  to 
demand  that  every  private  debt  liquidated,  by 
contract  or  judgment,  in  lawful  money  of  the 
United  States,  shall  be  discharged  by  the 
"United  States  Notes,"  issued  imder  this  Act  of 
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Congress  as  lawful  money  according  to  their 
face. 

When  the  sum  is  liquidated,  as  debt,  by  con- 
tract, in  any  form  of  lawful  money  of  the 
United  States,  then  United  States  Notes  are  ef- 
ficacious, at  their  face,  to  discharge  it. 

When  the  liauidation  is  first  made  in  lawful 
money  of  the  United  States  by  judgment,  these 
notes  are  efficacious,  at  their  face,  to  discharge 
the  judgment. 

Messrs.  Clarkson  N.  Potter,  and  H.  A.  Gris- 
wold,  in  person,  for  defendant  in  error: 

Anyone  who  has  studied  the  judicial  opin- 
ions sustaining  the  law,  cannot  fail  to  have 
been  struck  with  the  vagueness  and  indefinite- 
ness  of  the  processes  of  reasoning  by  which,  in 
many  cases,  their  authors  seem  to  have  been 
brought  to  their  conclusions  in  the  premises. 
Starting  far  off,  in  the  clouds  almost,  with 
misty  notions  of  the  origin  and  abstract  nature 
and  attributes  of  government  in  general,  they 
seem  to  muddle  up  and  confuse  the  powers  of 
an  unlimited  sovereignty  with  those  of  a  con- 
stitutional government,  founded  on  a  written 
organic  law.  Further  on,  the  argument  turns 
very  much  on  political  necessity;  on  the  obliga- 
tions to  preserve  the  life  of  the  nation  (what- 
ever that  may  be) ;  on  war  powers;  on  the 
suppression  of  the  rebellion;  on  the  support  of 
the  government  and  similar  topics.  The  mis- 
chief of  such  methods  of  conducting  investiga- 
tions, strictly  le^l  and  technical  in  their  na- 
ture, is,  that  m  the  result,  constitutional 
powers  are  sure  to  be  measured  by  private 
opinions  respecting  necessity  or  even  policy. 
By  such  methods  of  proof,  whatever  men  desire 
becomes  constitutional. 

I  shall  endeavor  to  test  the  validity  of  the 
Act  of  February,  1862,  by  its  accordance  with 
the  letter  and  spirit  of  the  Constitution  as  it 
is,  and  not  as  this  or  that  political  party  may 
think  it  ought  to  be. 

In  war.  the  powers  of  war  may  be  exercised ; 
but  the  Constitution  itself  is  the  same  in  peace 
and  war. 

It  is  acknowledged  that  the  Federal  Govern- 
ment is  one  of  enumerated  powers;  and  how- 
ever sovereign  it  may  be  within  the  range  of 
its  authority,  yet  it  cannot  exercise  any  power 
which  is  not  expressly,  or  by  necessary  impli- 
cation, delegated  in  the  Constitution.  In  test- 
ing an  Act  of  Congress,  the  burden  of  proof  is 
on  those  who  sustain  it.  The  fact  that  the 
Constitution  may  not  forbid  any  particular  act, 
does  not  afford  even  a  presumption  that  the 
government  may  perform  that  act,  for,  in 
terms,  all  powers  not  delegated  are  reserved. 
The  power  is  not  prohibited  and,  therefore,  ex- 
ists, is  not  the  logic  of  the  Constitution.  The 
power  is  not  granted  and,  therefore,  does  not 
exist,  is  the  true  formula. 

The  only  provision  of  the  Constitution  relat- 
ing in  terms  to  tender,  is  one  forbidding  the 
States  to  make  anything  but  gold  and  silver 
legal  tender.  This  prohibition  is  in  no  sense  a 
grant  to  the  General  Government,  while  on  the 
other  hand,  it  is  a  proof  that  in  the  distribution 
of  powers,  tender  would  normally  fall  within 
state  control,  else  why  the  prohibition? 

The  only  direct  grant  of  power  over  money 
is  in  art.  1.  sees.  8,  6,  to  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin. 

Respecting  the  nature  and  extent  of  the 
1X8 


power  thus  panted,  I  shall  quote  the  forcible 
and  conclusive  argument  of  Judge  £moti» 
"The  term  *money,'  here,"  he  says,  ''means  in 
my  judgment  metallic  money,  gold,  silver  and 
copper,  or  the  metals  used  for  coin,  and  nothing 
more.  The  word  'metals*  cannot,  without  vio- 
lence, be  applied  to  the  issue  of  paper  money. 
To  coin  money  is  to  make,  stamp  and  issue 
coins  as  money.  Coins  are  pieces  of  metal  of 
a  particular  weight  and  standard,  and  to  which 
particular  value  is  given  in  account  and  pay- 
ment. The  clause  which  folloMis  evidently 
means  to  authorize  the  regulation  of  the  value 
of  the  coin  thus  issued,  or  the  money  coined; 
and  that  this  is  strictly  metallic  money,  ap- 
pears from  the  words  immediately  following: 
and  of  foreign  coin."  The  design  was  to  confer 
upon  Congress  the  power  to  regulate  the  value 
of  foreign  and  domestic  coins;  and  as  the  do- 
mestic money,  where  regulation  is  thus  con* 
ferred  upon  Congress,  is  the  money  whose  coin- 
age is  authorized  by  the  first  part  of  the  clause^ 
the  inference  is  inevitable,  that  this  money  is 
simply  domestic  coin  or  metallic  money.  The 
clause  confers  upon  Congress  absolute  and  ex- 
clusive powers  over  the  circulating  coin  of  the 
country,  domestic  and  foreign,  by  regulating  the 
standard  and  coinage  of  the  former,  and  the 
value  in  account  of  the  latter. 

If  the  emission  of  Treasury  Notes  is  "coin- 
ing money,"  then  we  come  to  the  absurdity  that 
the  notes  themselves  are  coined  money  or  coins. 
By  the  same  absurd  definition  the  foreign  coin, 
the  value  of  which  Congress  ma^  regulate  and 
force  into  circulation,  may  consist  of  Bank  of 
England  notes,  Turkish  shinplasters,  or  any 
like  worthless  rubbish. 

For  the  intent  of  any  statute,  this  court  has 
sanctioned  the  doctrine  tliat  we  may  look,  if 
necessary,  "to  the  public  history  of  the  times 
in  which  it  was  passed."  Aldridge  v.  Williams^ 
3  How.  24. 

Now,  there  is  no  provision  of  the  great  or- 
ganic law  that  has  less  need  of  such  an  in- 
quiry, than  the  provision  as  to  coinalge. 

It  is  clear  that,  in  regard  to  money,  the  peo- 
ple knew  what  they  wanted  and  just  how  to 
accomplish  it.  They  evidently  intended  that 
the  lawful  money  should  be  coin,  and  nothing 
but  coin.  They,  therefore,  gave  the  govern- 
ment power  to  coin  money  and  regulate  its 
value,  and  also  tliat  of  foreign  coin;  and  they 
gave  no  further  latitude,  not  a  hair's  breadth. 
But  the  object  was  not  yet  accomplished.  The 
power  of  spoiling  their  work  must  be  taken 
from  the  States.  The  States  were  accordingly 
forbidden  to  coin  money  and  to  make  anything 
but  gold  and  silver  a  legal  tender.  By  these 
provisions,  and  the  further  rule  that  all  powerm 
not  granted  are  reserved,  the  work  is  accomp- 
lished, and  coin  is  established  as  the  only  legal 
money  of  the  country,  as  effectually  as  can  be 
done  by  a  written  instrument. 

The  Act  of  Congress  of  February,  1862,  de- 
clares, "the  Treasury  notes  therein  authorized 
to  be  lawful  money."  They  are  not  money,  but 
forms  of  representation  of  government  credit. 
They  are  mere  evidences  of  a  debt,  like  prom- 
issory notes  or  bills  of  exchange,  the  govern  ^ 
ment  being  debtor  to  the  holder  for  the  amounts 
When  money  is  transferred  in  satisfaction  of 
debt,  not  only  is  the  debt  canceled  as  between 
the   parties,   but   it  is   absolutely   paid.     The 
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creditor  rece«ve»in  ^nd  41if  actual  nyfncniD^  of  a  gold  or  silver  coins,  wMcb  alone;  then  as  now. 


Ills  claim.     iBut  when  a  Treasury*  Note  is^^ans-' 
f erred y  the  process' merely  substitutes  the  r  gov- 
ernment, as  debtor.*  l*he  creditor  is  still  un-i 


paid..  ;l^e  notes  promise  on  their  fjace  to  pay    the  parties.    If*  the  meaning  of  words  under 


motley.  A  promise  is  not  the  same  as  the 
thing -promised.  If  it  were,  then  the  govern- 
ment could  pay  in  a  second  slip  of  paper  printed 


in  the  same  fp^m,  and  this  latter  again  with    tice  or  public  polity/  why  a  different  rule  shoul^ 


another,  so  that  in  fact  it  never  promises  to 
pay  anything  beyond  -  swapping  one  slip  -  of 
jMiper  for  another  exactly  similar.  This  "ab- 
surdity has  sometimes  been  too  much,  even  for 
(hosc^  who  maintain  the  validity  .of  the  act. 
"Most  dearly,"  says  Judge  Johnson,  "they*  are 
pot  mpney.  Upon  their  face,  they  only  promise 
to  pay  money. 

.f  If  not  money,  still  more  clearly  they  are  not 
lawful  money;  and  if  not  lawful  money,  there 
IS  no  error  in  the  judgment  of  the  Kentucky 
Court  of  Appeals. 


is  what  the  law  recognizes  as  dollars. 

The  general  rule,  requires  that  a  contract 
shall  be  construed  in  the  sense  as  understood  by 


^oea  change  between^ the  times  of  execution 
and  performance,  the  former  will  control  an(} 
overrule-the  latter.' .  Is  there  any  reason  of  jus- 


prevail  in  the  interpretation  of  an  obligation  to 
pay  dollars?  This  is  not  a  question  of  the 
imwer  of  Congress  to  regulate  the  value  o{ 
coined  money.  If  Congress  should  declare  a  cop- 
per cent  to  be  a  dollar,  the  term  "dollar,"  in  all 
contracts  thereafter  made,  would,  unquestion- 
ably,, by  presumption  of  law,  mean  a  copper 
cent  and  nothing  more.  But  as  unquestionr 
ably,  by  the  same  presumption  of  law,  in  castf 
of  contracts  previously  made,  it  would  mean  % 
given  amount  of  pure  gold,  and  such  contracts 
cannot  be  satisfied  except  by  the  perfonnanc^ 


.   If  base  coins  are  legal  tender,  w*hether  with    on  the  part  of  the  obligor  of  what  he  agreed  to 
9r  without  limit,  they  are  so  by  virtue  of  an  [  perf 


express  grant  of  coinage  power  to  Congress; 
but  no  such*  express  grant  of  power  is  alleged 
^  the  case  of  greenbacks.   Ergo,  nihil  probatur. 

But  the  argument  is  fallacious.  Congress 
can  "regelate  the  value"  of  both  foreign  and 
domestic  coins,  that  is  to  say:  can  declare  on 
what  terms,  at  what  rates,  within  what  limits, 
they  shall  pass  in  payments  and  account.  Our 
proposition  is  not  that  coins  become  legal  ten- 
der merely  when  coined,  but  only* when  and  as 
their  value  is  regulated  or  declared.  If  Con- 
gress limits  or  co^iditions  their  lvalue,  their 
^;al  quality  is  affected  accordingly,  though  it 
might  be  a  question  whether,  in  the  case  of  gold 
qr  silver  coin,  any  State  might  not  waive  such 
limitation  within  its  owil  jurisdiction. 

The  difference  between  the  .'provisions  regard- 
Sag  coining  and  the  provision  regarding  tender 
19  not  unimportant.  It  is  shown  in  the  follow- 
ing parallel: 

Coining  Money. 

( 1 )  la  forbidden  tol  ( 2 )  Is  not  granted  to 
the  States.  |  United  States. 

Power  Over  Tender. 


(I)  Is  forbidden  to 
the   States. 


(2)  Is  not  granted  tc 
the  United  States. 
So  far,  therefore,  as  a  direct  grant  is  CQn- 
cemed,  neither  can  make  anything  but.  gold  and 
silver  a  lejral  tender.  The  States  cannot,  because 
;t    •-         -..I..   '..'^M-.      Ti'-   ''•".^'#1   Spates 

cannot,  because  it  is  not  expressly  granted. 

t.ii/i-uri,  till*  pov»tr  to  luake  Treas- 

ivry  Sot«s  a  legal  tender  can  be  shown  to  be 
necessary  and  proper  to  the  exercise  of  some 
power  that  is  expressly  granted,  it  must  follow 
that  the  Act  in  question  is  Invalid  and  uncon- 
stitutional. 

Before  proceeding  to  the  investigation  wheth- 
er such  authority  is  given  by  implication,  two 
questions  require  consideration: 

I.  Does  the  Act  of  1862  impair  the  faith  of 
eontracts  in  this  case? 

II.  If  it  does  impair,  is  it  for  that  reason 
vnconstitutional  ? 

The  contract  was  made  in  Kentucky,  in  which 
State,  both  in  18G0  and  1861,  nothing  but  gold 
•r  silver  coin  could  be  lawfully  tendered  in  pay- 
ment of  debts.     Johnson  v.  Vickers,  1  Duv.  267. 

It  must  be  held  that  the  makers  of  the  notes 
promised  to  pay  the  specified  amounts  of  the 
a  Wall. 


brm,  as  understood  by  the  parties. 
The  Act  of  1862,  in  forcing  us  to  receivq 
greenbacks  in  payment  of  our  debt,  impairs  thQ 
sanctity  of  contracts.  The  question  follows:  i( 
it  does  impair,  is  it  therefore  unconstitutional? 
Xo,  say  its  defenders;  for  Congress  is  not  for 
bidden  to  impair  the  obligaton  of  contracts. 

In  reply  to  this  we  ask:  but  where  is  it 
granted?  The  argument  reverts  to  the  old  for- 
mula;  does  the  prohibition  of  a  power  to  a 
State  imply  the  concession  of  that  power  fo 
Congress?  If  so,  why  was  it  not  operative  in 
the  case  of  letters  of  marque  and  reprisal,  and 
of  coining  money?  They  are  forbidden  to  the 
States ;  why  a  special  grant  to  Congress,  if  the 
prohibition  is  itself  a  grant?  But  the  short  of 
the  ^atCer  is,  that  Amendment  X  decides  the 
Torilroveiiy. 

Bankrupt  Jaws,  .they  say^  have  been  enacted 
oy  Congress,,  the  effect  of  which  is  to  impair  the 
obligation  of  contracts. 

The  matter  lies  in  a  nutshell.  Bankrupt 
laws  are  part  of  the  approved  legislation  of 
3orae  of  the  most  civilized  States;  and  are  held 
beneficial  by  many  jurists  and  practical  men. 
But,  as  they  do  in  some  cases  impair  the  obli- 
gations of  contracts,  the  States  are,  in  effect, 
deprived  of  the  "power  to  enact  them.  To 
remedy  evils  that  might  ensue  if  that  power 
did  not  exist  somewhere,  it  is  bestowed  by 
special  g^ant  on  Congress,  fur  'vyieighty  reasoi\9 
the  most  suitable  depository.  Expressio  uhius, 
exclusio  alterius.  The  special  grant  disproves 
the  intention  to  bestow  any  larger  power. 

There  being  no  direct  authority  granted  in 
the  Constitution  to  make  any  kind  of  paper 
legal  tender,  the  question  arises,  whether  it 
may  be  inferred  from  any  of 'the  express  powers. 
Among  the  powers  expressly  delegated  to 
Congress  is  the  power  to  **borrow  money;" 
and  it  is  mainly  as  being  necessary  and  proper 
to  the  exercise  of  this  power,  that  the  right  to 
declare  Treasury  notes  legal  tender  is  main- 
tained by  its  ablest  advocates. 

But  to  infer  from  the  borrowing  power  the 
power  of  emitting  bills  ,of  credit,  and  from  this 
latter  again,  to  infer  the  power  of  making  them 
legal  tender,  is  to  double  inferences,  and  to  pile 
incident  upon  incident,  to  the  utter  destruction 
of  all.  limitation  of  power  in  the  General  Gov- 
ernment. 

5>9 


603-630 


8x;PREME  COUBT  OF  THE  UNITED  STATES. 


Dec.  Tbuc, 


It  is  only  because  Treasury  Notes  are  not 
money,  but  only  a  form  of  the  public  credit, 
just  as  much  as  5*20's  or  the  6's  of  '81,  that 
they  fall  within  the  scope  of  the  borrowing 
power. 

In  the  United  States  Senate  Mr.  Sumner 
says: 

It  is  difficult  to  escape  the  conclusion,  that 
if  Congress  is  empowered  to  issue  Treasury 
notes,  it  may  affix  to  these  notes  such  character 
as  shall  seem  just  and  proper,  declaring  the 
conditions  of  their  circulation  and  the  dues  for 
which  they  shall  be  received.  Grant  the  first 
power,  and  the  rest  must  follow. 

It  is  easy  to  imagine  other  characters  which 
Congress  might  have  thought  proper,  or  may 
yet  think  proper,  to  affix  to  these  emissions,  and 
which  would  tend  most  powerfully  to  give 
them  credit  and  circulation.  They  might  be 
invested,  for  instance,  with  the  character  of  an 
execution,  to  be  levied  at  the  holder's  will  on 
any  property,  real  or  personal,  with  power  to 
sell,  with  or  without  notice,  the  proceeds  of  the 
sale  to  go  to  the  holder.  If  it  were  said  that 
Buch  a  provision  would  be  unconstitutional,  as 
depriving  a  person  of  his  property  without 
process  of  law,  so  is  the  creditor  deprived  of  his 
property  who  is  forced  to  receive  paper,  worth 
sixty  cents  on  the  dollar,  in  satisfaction  of  his 
debt. 

We  have  now  to  examine  the  argiunents  ad- 
duced to  sustain  so  extraordinary  a  claim.  The 
case  of  McCulloch  v.  Md.  4  Wheat.  316,  is  the 
:great  reliance  for  its  support.  But  the  au- 
thority adduced  from  this  decision  in  favor  of 
the  law  under  consideration  is  not  based  on  the 
Analogy  of  the  issue,  but  rather  on  certain  dicta 
utterS  by  the  court  as  general  rules  of  inter- 
pretation in  respect  to  implied  powers.  In  the 
words  of  the  Chief  Justice: 

'lict  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  means 
which    are    appropriate,    which    are    plainly 
adapted  to  that  end,  and  which  are  not  pro- 
hibited,  but   consistent   with    the    letter   and 
spirit  of  the  Constitution,  are  constitutional." 
To  ascertain  the  import  of  this  canon  of  in- 
terpretation,  reference   should  be  had   to  the 
•question    under   consideration.    That   question 
was,  whether  Congress  had  power  to  create  a 
•corporation  as  an  agent  for  transacting  the 
£scal   business    of   the   government;    and    the 
court  decided  in  the  affirmative. 

The  question  that  is  raised  here  is,  whether 
Congress  can  affix  to  its  bills  of  credit  what- 
ever character  it  pleases,  for  the  purpose  of 
giving  them  credit  and  circulation.  No  anal- 
ogous question  came  before  the  court  in  the 
case  of  McCulloch  v.  Md. 

I  quote  another  passage  from  the  same  de- 
cisions •*n?he  power  of  creating  a  corporation, 
though  appertaining  to  sovereignty,  is  not  like 
the  power  of  making  war,  or  levying  taxes,  or 
of  regulating  commerce,  a  great  substantive 
and  independent  power,  which  cannot  be  im- 
plied as  incidental  to  other  powers  or  used  as  a 
means  of  executiner  them." 

But  the  power  of  controlling  tender  is  a  great 
substantive  and  independent  function  of  the 
supreme  authority,  and  forms  an  integral  de- 
part nr^nt  of  the  law  of  contracts,  by  which  the 
industry  and  well  being  of  communities  are 
regulated. 
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Such  a  power,  if  it  exists  at  all,  must  edit, 
says  the  Supreme  Court,  by  direct  grant  and 
not  by  mere  implication. 

The  legal  tender  power  is  applied  by  the  A0I 
of  1862,  to  contracts  made  previous  to  its  pas- 
sage. 

1.  The  Act  releases  the  debtor  from  his  con- 
tract without  performance. 

2.  It  deprives  the  creditor  of  his  property 
without  compensation. 

3.  It  substitutes,  against  the  creditor's  will, 
the  government  as  his  debtor,  in  place  of  the 
party  with  whom  he  contracted. 

4.  It  does  not  bind  the  government  thus  sub- 
stituted  as  debtor,  to  pay  the  debt  at  any  par- 
ticular time,  at  any  particular  place,  nor  in 
any  particular  value. 

6.  It  claims  for  Congress  the  power  to  an- 
nihilate all  debt;  for  it  maj  make  tender  of  a 
blank  slip  of  paper,  or  a  dry  leaf  of  the  forest; 
indeed.  Congress  has  been  urged  to  emit  an  ad- 
ditional billion  of  dollars,  in  order  to  alleviate 
the  burden  of  public  and  private  debt  by  its 
depreciation. 

6.  It  amends  the  Constitution,  by  asserting 
for  Congress  a  power  to  emit  bills  of  credit  and 
to  regulate  the  value  thereof. 

7.  Its  operation  in  invitiun,  is  to  confiscate 
all  existing  debts  or  money  claims,  common  or 
fiduciary. 

''Legal  tender  for  all  debts,"  is  a  phrase  of 
unpretending  and  innocent  aspect,  but  of  sub- 
stantive and  independent  power,  not  inferior  to 
the  power  of  taxation. 

The  10th  Amendment  of  the  Constitution  Is 
as  follows:  "The  powers,  not  delegated  to 
the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

Now,  among  the  subjects  which  the  people  . 
have  neither  granted  to  the  United  States  nor 
forbidden  to  the  States,  is  the  whole  law  of 
contracts,  with  all  their  rights  and  remedies  as 
between  citizen  and  citizen,  with  the  exception 
of  the  single  limitation  of  the  power  of  the 
States  over  tender. 

The  power  of  Congrress  to  make  Treasuiy 
Notes  legal  tender  has  been  sustained  as  inci- 
dental to  the  following  powers: 

1.  To  declare  war.  2.  To  raise  and  support 
armies.     3.  To  provide  and  maintain  a  navy. 

The  Constitution  provides  the  means  of  rais- 
ing revenue.  Tliese  means  are  comprised  in 
two  powers:  (1)  of  taxation,  and  (2)  of  bor- 
rowing. 

The  power  of  taxation  is  unlimited  in  extent. 
Congress  may  take  from  the  nation  its  last  dol- 
lar. But  to  declare  Treasury  Notes  legal  ten- 
der is  not  taxation,  and  if  it  were  taxation, 
could  not  be  constitutional,  because  it  is  not 
uniform.  Its  burden  falls  on  one  class  only  of 
the  community,  viz.:  creditors;  and  on  them 
in  unequal  proportions.  But  in  its  ver>'  nature 
it  is  not  taxation.  The  money  of  which  the 
creditor  is  deprived  goes  to  the  debtor,  not  to 
the  government. 

Mr.  Chief  Justice  Chase  dolivored  the  opin- 
ion of  the  court: 

The  question  presented  for  our  drttrmination 
by  the  record  in  this  case  is:  whether  or  not  the 
pavce  or  assignee  of  a  note,  made  before  the 
•ioth   ;>t  February,  1802,  is  obliged  by  law    to 
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accept  in  T^avment  T'^nited  States  notes,  equal 
Ib  nominal  amount  to  the  sum  due  according 
io  Its  terms,  when  tendered  by  the  maker  or 
other  party  boimd  to  pay  it.  And  this  requires, 
in  the  first  place,  a  construction  of  that  clause 
of  the  1st  section  of  the  Act  of  Congress  passed 
on  that  day,  which  declares  the  United  States 
notes,  the  issue  of  which  was  authorized  by  the 
statute,  to  be  a  legal  tender  in  payment  of  debts. 
The  entire  clause  is  in  these  words:  "And 
such  notes,  herein  authorized,  shall  be  receiv- 
able in  payment  of  all  taxes,  internal  duties, 
excises,  debts  and  demands  of  any  kind  due  to 
the  United  States,  except  duties  on  imports, 
and  of  all  claims  and  demands  against  the 
United  States  of  every  kind  whatsoever,  except 
for  interest  upon  bonds  and  notes,  which  shall 
be  paid  in  coin ;  and  shall  also  be  lawful  money 
and  a  legal  tender  in  payment  of  all  debts,  pub- 
lic and  private  with  the  United  States,  except 
duties  on  imports  and  interest  as  aforesaid.'* 
12  Stat,  at  L.  345. 

The  clause  has  already  received  much  con- 
sideration here,  and  this  court  has  held  that 
6o7*]  upon  a  sound  construction,  *neither 
taxes  imported  by  state  legislation  [Lane  Co.  v. 
Oregon,  ante,  101],  nor  demands  upon  contracts 
which  stipulate  in  terms  for  the  payment  or 
delivery  of  coin  or  bullion  [Bronson  v.  Rodes, 
ante,  141;  Butler  v.  Horwitz,  ante,  149],  are  in- 
cluded by  legislative  intention  under  the  de- 
scription of  debts  public  and  private.  We  are 
now  to  determine  whether  this  description  em- 
braces debts  contracted  before  as  well  as  after 
the  date  of  the  Act.  • 

It  is  an  established  rule  for  the  construction 
of  statutes,  that  the  terms  employed  by  the 
Legislature  are  not  to  receive  an  interpretation 
which  conflicts  with  acknowledged  principles 
of  justice  and  equity,  if  another  sense,  conso- 
nant with  those  principles,  can  be  given  to 
them.  But  this  rule  cannot  prevail  where  the 
intent  is  clear.  Except,  in  the  scarcely  sup- 
posable  case,  where  a  statute  sets  at  naught  the 
plainest  precepts  of  morality  and  social  obliga- 
tion, courts  must  give  effect  to  the  clearly 
ascertained  legislative  intent,  if  not  repug- 
nant to  the  fundamental  law  ordained  in  the 
Constitution. 

Applying  the  rule  just  stated,  to  the  Act  un- 
der  consideration,  there  appears  to  be  strong 
reason  for  construing  the  word  "debts"  as  hav- 
ing  reference  only  to  debts  contracted  subse- 
quent to  the  enactment  of  the  law.     For  no  one 
will    question    that   the   United    States    notes, 
which   the  Act  makes  a  legal  tender  in  pay- 
ment,   are   essentially   unlike   in    nature,    and 
being  irredeemable  in  coin,  are  necessarily  un- 
like   in  value,  to  the   lawful  money  intended 
by    parties   to   contraots    for   the   payment   of 
money  made  before  its  passage.     The   lawful 
money  then  in  use  and  made  a  legal  tender  in 
payment,    consisted    of   gold    and    silver   coin. 
The  currency  in  use  under  the  Act,  and  declared 
by   its  terms  to  be  lawful  money  and  a  legal 
tender,  consists  of  notes  or  promises  to  pay  im- 
pressed   upon    paper,    prepared    in    convenient 
form     for    circulation,    and    protected    against 
counterfeiting  by   suitable   devices  and   penal- 
ties.     The  former  possess  intrinsic  value,  de- 
termined   by    the   weight   and    fineness   of    the 
metal ;  the  latter  have  no  intrinsic  value,  but 
a      purchasing     value,     determined     by     the 
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•quantity  in  circulation,  by  general  con-  ['608 
sent  to  its  currency  in  payments,  and  by  opin- 
ion as  to  the  probability  of  redemption  in  coin. 
Both  derive,  in  different  degrees,  a  certain  ad- 
ditional value  from  their  adaption  to  circula- 
tion by  the  form  and  impress  given  to  them 
under  national  authority,  and  from  the  Acts 
making  them  respectively  a  legal  tender. 

Contracts  for  the  payment  of  money,  made 
before  the  Act  of  1862,  had  reference  to  coined 
money,  and  could  not  be  discharged,  unless  by 
consent,  otherwise  tlian  by  tender  of  the  sum 
due  in  coin.  Every  such  contract,  therefore, 
was,  in  legal  import,  a  contract  for  the  pay- 
ment of  coin. 

There  is  a  well  known  law  of  currency,  that 
notes  or  promises  to  pay,  unless  made  conven- 
iently and  promptly  convertible  into  coin  at  the 
will  of  the  holder,  can  never,  except  under  un- 
usual and  abnormal  conditions,  be  at  par  in 
circulation  with  coin.  It  is  an  equally  well 
known  law,  that  depreciation  of  notes  must  in- 
crease with  the  increase  of  the  quantity  put  in 
circulation  and  the  diminution  of  confidence  in 
the  ability  or  disposition  to  redeem.  Their  ap- 
preciation follows  the  reversal  of  these  condi- 
tions. No  Act  making  them  a  legal  tender  can 
change  materially  the  operation  of  these  laws. 
Their  force  has  been  strikingly  exemplified  in 
the  history  of  the  United  States  notes.  Begin- 
ning with  a  very  slight  depreciation  when  first 
issued,  in  March,  1862,  they  sank  in  July,  1864, 
to  the  rate  of  $2.85  for  a  dollar  in  gold,  and 
then  rose  until  recently  $1.20  in  paper  became 
equal  to  a  gold  dollar. 

Admitting,  then,  that  prior  contracts  are 
within  the  intention  of  the  Act,  and  assuming 
that  the  Act  is  warranted  by  the  Constitution, 
it  follows  that  the  holder  of  a  promissory  note, 
made  before  the  Act,  for  $1,000,  payable,  as  we 
have  just  seen,  according  to  the  law  and  ac- 
cording to  the  intent  of  the  parties,  in  coin, 
was  required,  when  depreciation  reached  its 
lowest  point,  to  accept  in  payment  a  thousand 
note  dollars,  although  with  the  thousand  coin 
dollars,  due  under  the  contract,  he  could  have 
purchased  on  that  day  two  thousand  eight 
hundred  and  fifty  such  dollars.  *£very  [^609 
payment,  since  the  passage  of  the  Act,  of  a 
note  of  earlier  data,  has  presented  similar, 
though  less  striking  features. 

Now,  it  certainly  needs  no  argument  to  prove 
that  an  Act,  compelling  acceptance  in  satisfac- 
tion of  any  other  than  stipulated  payment, 
alters  arbitrarily  the  terms  of  the  contract  and 
impairs  its  obligation,  and  that  the  extent  of 
impairment  is  in  the  proportion  of  the  inequal- 
ity of  the  payment  accepted  under  the  con- 
straint of  the  law  to  the  payment  due  under  the 
contract.  Nor  does  it  need  argmnent  to  prove 
that  the  practical  operation  of  such  an  Act  is 
contrary  to  justice  and  equity.  It  follows  that 
no  construction  which  attributes  such  practical 
operation  to  an  Act  of  Congress  is  to  be  favored, 
or  indeed  to  be  admitted,  if  any  other  can  be 
reconciled  with  the  manifest  intent  of  the  Leg- 
islature. 

What,  then,  is  that  manifest  intent?  Are 
we  at  liberty,  upon  a  fair  and  reasonable  con- 
struction of  the  Act,  to  say  that  Congress 
meant  that  the  word  "debts"  used  in  the  Act 
should  not  include  debts  contracted  prior  to  its 
passage  ? 
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f  In  the  diM  of  Bromfon  v.  Rodes,  we  thougbt 
ourselves  warranted  in  holding  that  this  word, 
•as  used  in  the  statute,  does  not  include  obliga* 
•tions  created  by  express  contracts  for  the  pav- 
inent  of  gold  and  silver,  whether  coined  or  in 
i>ullion.  This  conclusion  rested,  however,  main- 
ly on  the  terms  of  the  Act,  which  not  only  al- 
low, but  require  payments  in  coin  by  or  to  the 
Sovemment,  and  may  be  fairly  considered,  in* 
ependently  of  considerations  belonging  to  the 
law  of  contracts  for  the  delivery  of  specified 
articles,  as  sanctioning  special  private  contracts 
ior  like  payments;  without  which,  indeed,  the 
■provisions  relating  to^  government  payments 
could  hardly  have  practical  effect.  This  con- 
aideration,  however,  does  not  apply  to  the  mat- 
ter now  before  us.  There  is  nothing  in  the 
terms  of  the  Act  which  looks  to  any  difference 
in  its  operation  on  different  descriptions  xtf 
debts  payable  generally  in  money — that  is  to 
fcay,  in  dollars  and  parts  of  a  dollar.  These 
terms,  on  the  contrary,  'in  their  obvious  import, 
include  equally  all  debts  not  specially  expressed 
to  be  payable  in  gold  or  silver,  whether  arising 
6io*]  under  past  'contracts  and  already  due,  or 
arising  under  such  contracts  and  to  become  due 
at  a  future  day,  or  arising  and  becoming  due 
under  subsequent  contracts.  A  strict  and 
literal  construction,  indeed,  would,  as  suggested 
by  Mr.  Justice  Story  ( 1  Story,  Const,  sec.  921 ) , 
in  respect  to  the  same  word  used  in  the  Consti- 
tution, limit  the  word  "debts"  to  debts  exist- 
ing; and  if  this  construction  cannot  be  accepted 
beicause  the  limitation  sanctioned  by  it  cannot 
be  reconciled  with  the  obvious  scope  and  pur- 
pose of  the  '  Act*,  it  '  is  certainly  conclusive 
Ikgainst  any  interpretation  which  will  exclude 
existing  debts  from  its  operation.  The  same 
conclusion  results  from  the  exception  of  in- 
terest on  loans  and  duties  on  imports  from  the 
effect  of  the  legal  tender  clause.  This  excep- 
tion affords  an  irresistible  implication  that  no 
description  of  debts,  whenever  contracted,  can 
be  withdrawn  from  the  effect  of  the  Act  if  not 
Included  within  the  terms  or  the  reasonable 
intent  of  the  exception.  And  it  is  worthy  of 
observation  in  this  connection,  that  in  all  the 
debates  to  which  the  Act  gave  occasion  in  Con- 
gress, no  sugl^estion  was  ever  made  that  the 
legal  tender  clause  did  not  apply  as  fully  to 
contracts  made  before  as  to  contracts  made 
after  its  passage. 

These  considerations  seem  to  us  conclusive. 
We  do  not  think  ourselves  at  liberty,  therefore, 
to  say  that  Congress  did  not  intend  to  make 
the  notes  authorized  by  it  a  legal  tender  in  pay- 
ment of  debts  contracted  before  the  passage  of 
the  Act. 

•  We  are  thus  brought  to  the  question,  wheth- 
er Congress  has  power  to  make  notes  issued 
tinder  its  authority  a  legal  tender  in  payment 
of  debts,  which,  when  contracted,  were  payable 
By  law  in  gold  and  silver  coin. 
.  The  delicacy  and  importance  of  this  question 
has  not  been  overstated  in  the  argument.  This 
court  always  approaches  the  consideration  of 
questions  of  this  nature  reluctantly;  and  its 
constant  rule'  of  decision  has  been  and  is,  that 
Acts  of  Congress  must  be  regarded  as  consti- 
tutional, unless  clearly  shown  to  be  otherwise. 
6ii*]  *But  the  Constitution  is  the  funda- 
mental law  of  the  United  States.  By  it  the 
people  have  created  a  government,  defined  its. 
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powers,  pfeKiribed  their  Ifmits,  ,  distributed 
them  among  the  differei&t  departnfents,  and  S- 
rected,  in  general,  the  manner  of  their  exercise. 
No  department  of  the  government  has  any 
other  powers  than  those  thus  delegated  to  it  by 
the  people.  All  the  legislative  power  granted 
by  the  Constitution  belongs  to  Congress;  but 
it  has  no  l^slative  power  which  is  not  thus 
granted.  And  the  same  observation  is  equally 
true'  in  its  application  to  the  executive  and 
judicial  powers  granted  respectively  to  the 
President  and  the  courts.  All  these  powers  dif- 
fer in  kindj  but  not  in  source  or  in  limitation. 
They  all  arise  from  the  Constitution,  and  are 
limited  by  its  terms. 

It  is  the  function  of  the  judiciary  to  interpret 
and  apply  the  law  to  cases  between  parties  af 
they  arise  for  judgment.  It  can  only  declare 
what  the  law  is,  and  enforce,  by  proper  process, 
the  law  thus  declared.  But,  in  ascertaining  the 
respedive-  rights  of  parties,  it  frequently  be^ 
comes  necessanr  to  consult  the  Constitution. 
For  there  can  be  do  law  inconsistent  with  the 
fundamental  law.  No  enactment  not  in  pur- 
suance of  the  authority  conferred  by  it  can 
create  obligations  or  confer  rights.  For  such 
is  the  express  declaration  of  the  Constitution 
itself  in  these  words: 

''The  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made,  or  which  shall 
be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land; 
and  the  judges  of  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws 
of  any  State  to  the  contrary  notwithstanding." 

Not  every  Act  of  Congress,  then,  is  to  be  re<f 
garded  as  the  supreme  law  of  the  land;  nor  is 
it  by  every  Act  of  Congress  that  the  judges  are 
bound.  This  character  and  this  force  belong 
only  to  such  acts  as  are  "made  in  pursuance  of 
the  Constitution." 

When,  therefore,  a  case  arises  for  judicial 
determination,  and  the  decision  depends  on  the 
alleged  inconsistency  of  a  ^legislative  pro-  [*6xa 
vision  with  the  fundamental  law;  it  is  the 
plain  duty  of  the  court  to  compare  the  Act 
with  the  Constitution,  and  if  the  former  can- 
not, upon  a  fair  construction,  be  reconciled  with 
the  latter,  to  give  effect  to  the  Constitution  rath- 
er than  the  statute.  This  seems  so  plain  that 
it  is  impossible  to  make  it  plainer  by  arji^- 
ment.  If  it  be  otherwise,  the  Constitution  is 
not  the  supreme  law:  it  is  neither  necessary  or 
useful,  in  any  case,  to  inquire  whether  or  not 
any  Act  of  Congress  was  passed  in  pursuance 
of  it :  and  the  oath  which  every  member  of  this 
court  is  required  to  take,  that  he  "will  adminis- 
ter justice  without  respect  to  persons,  and  do^ 
equal  right  to  the  poor  and  the  rich,  and  faith-' 
fully  perform  the  duties  incumbent  upon  him 
to  the  best  of  his  ability  and  understanding 
agreeably  to  the  Constitution  and  laws  of  tlie 
United  States,"  becomes  an  idle  and  unmeaning 
form. 

The  case  before  us  is  one  of  private  rig^t. 
The  plaintiff  in  the  court  below  sought  to  re- 
.cover  of  the  defendants  a  certain  sum  expressed 
on  the  face  of  a  promissory  note.  The  defend- 
ants insisted  on  the  right,  under  the  Act  of 
February  25th,  1802,  to  acquit  themselves  of 
their  obligation  by  tcTidering  in  payment  a  mm 
nominally  equal  in  United  States  notes.    Bat 
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the  note  had  been  executed  before  the  passage 
of  the  Act,  and  the  plaintiff  insisted  on  his  right 
under  the  Constitution  to  be  paid  the  amount 
due  in  gold  and  silver.  And  it  has  not  been 
4md  cannot  be  denied  that  the  plaintiff  was 
entitled  to  judgment  according  to  his  claim, 
unless  bound  by  a  constitutional  law  to  accept 
the  notes  as  coin. 

Thus  two  questions  were  directly  presented: 
Were  the  defendants  relieved  by  the  Act  from 
the  obligation  assumed  in  the  contract?  Gould 
the  plaintiff  be  compelled,  by  a  judgment  of  the 
court,  to  receive  in  payment  a  currency  of  dif- 
ferent nature  and  value  from  that  which  was  in 
the  contemplation  of  the  parties  when  the  con- 
tract was  made? 

The  Court  of  Appeals  resolved  both  questions 
in  the  negative,  and  the  defendants,  in  the 
original  suit,  seek  the  reversal  of  that  judg- 
ment by  writ  of  error. 

613*]  'It  becomes  our  duty,  therefore,  to  de- 
termine whether  the  Act  of  February  25th,  1862, 
so  far  as  it  makesr  United  States  notes  a  legal 
tender  in  payment  of  debts  contracted  prior  to 
its  passage,  is  constitutional  and  valid  or  other- 
wise. Under  a  deep  sense  of  our  obligation  to 
perform  this  duty  to  the  best  of  our  ability  and 
understanding,  we  shall  proceed  to  dispose  of 
the  case  presented  by  the  record. 

We  have  already  said,  and  it  is  generally,  if 
not  universally,  conceded,  that  the  Qovemment 
of  the  United  States  is  one  of  limited  powers, 
and  that  no  department  possesses  any  author- 
ity not  granted  by  the  Constitution. 

It  is  not  necessary,  however,  in  order  to  prove 
the  existence  of  a  particular  authority,  to  show 
a  particular  and  express  grant.  The  design  of 
the  Constitution  was  to  establish  a  government 
competent  to  the  direction  and  administration 
of  the  affairs  of  a  great  nation,  and,  at  the  same 
time,  to  mark,  by  sufficiently  definite  lines,  the 
sphere  of  its  operations.  To  this  end  it  was 
needful  only  to  make  express  grants  of  general 
powers,  coupled  with  the  further  grant  of  such 
incidental  and  auxiliary  powers  as  might  be  re- 
<)uired  for  the  exercise  of  the  powers  expressly 
granted.  These  powers  are  necessarily  exten- 
sive. It  has  been  found,  indeed,  in  the  practi- 
cal administration  of  the  government,  that  a 
very  large  part,  if  not  the  largest  part,  of  its 
functions  have  been  performed  in  tne  exercise 
of  powers  thus  implied. 

But  the  extension  of  power  by  implication 
was  regarded  with  some  apprehension  by  the 
wise  men  who  framed  and  by  the  intelligent 
citizens  who  adopted  the  Constitution.  This  ap- 
prehension is  manifest  in  the  terms  by  which 
the  prant  of  incidental  and  auxiliary  powers  is 
made.  All  powers  of  this  nature  are  included 
under  the  description  of  "power  to  make  all 
laws  necessary  and  proper  for  carrying  into  exe- 
cution the  powers  expressly  granted  to  Congress 
or  vested  by  the  Constitution  in  the  government 
or  in  any  of  its  departments  or  officers." 

The  same  apprehension  is  equally  apparent 
in  the  10th  article  of  the  amendments,  which 
declares  that  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor 
614*3  •prohibited  by  it  to  the  States,  are  re- 
served to  the  States  or  the  people." 

We  do  not  mean  to  say  that  either  of  these 
«mstitutional  provisions  is  to  be  taken  as  re- 
stricting any  exercise  of  power  fairly  warranted 
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by  legitimate  derivation  from  one  of  the  enu* 
merated  or  express  powers.  The  first  was  un- 
doubtedly introduced  to  exclude  all  doubt  in 
respect  to  the  existence  of  implied  powers; 
while  the  words  "necessary  and  proper"  were 
intended  to  have  a  "sense,"  to  use  the  words  of 
Mr.  Justice  Story,  "at  once  admonitory  and  di- 
rectory,'' and  to  require  that  the  means  used  in 
the  execution  of  an  express  power  "should  be 
bona  fide,  appropriate  to  the  end."  2  Story, 
Const,  p.  142,  sec  1253.  The  second  provi- 
sion was  intended  to  have  a  like  admonitory  and 
directory  sense,  and  to  restrain  the  limited  gov- 
ernment established  under  the  Constitution 
from  the  exercise  of  powers  not  clearly  delegat- 
ed or  derived  by  just  inference  from  powers  so 
delegated. 

It  has  not  been  maintained  in  argument,  nor, 
indeed,  would  anyope,  however  slightly  con- 
versant with  constitutional  law,  think  of  main- 
taining  that  there  is  in  the  Constitution  any 
express  ^rant  of  lep^slative  power  to  make  any 
description  of  credit  currency  a  legal  tender  in 
payD-«nt  of  debts. 

We  must  inquire  then  whether  this  can  be 
done  in  the  exercise  of  an  implied  power. 

The  rule  for  determining  whether  a  legisla- 
tive enactment  can  be  supported  as  an  exercise 
of  an  implied  power  was  stated  hf  Chief  Jus- 
tice Marshall,  speaking  for  the  whole  court,  in 
the  case  of  McCulloch  y.  The  State  of  Maryland, 
4  Wheat.  421,  and  the  statement  then  made 
has  ever  since  been  accepted  as  a  correct  expo- 
sition of  the  Constitution.  His  words  were 
these:  "Let  the  end  be  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all 
means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited 
but  consistent  with  the  letter  and  spirit  of  the 
Constitution,  are  constitutional."  And  in  an- 
other part  of  the  *same  opinion,the  prac-  [•eis 
tical  application  of  this  rule  was  thus  illustrat- 
ed: "Should  Congress,  in  the  execution  of  its 
powers,  adopt  measures  which  are  prohibited 
by  the  Constitution,  or  should  Congress,  under 
the  pretext  of  executing  its  powers,  pass  laws 
for  the  accomplishment  of  objects  not  intrusted 
to  the  government,  it  would  be  the  painful  duty 
of  this  tribunal,  should  a  case  requiring  such  a 
decision  come  before  it,  to  say  that  such  an  Act 
was  not  the  law  of  the  land.  But  where  the 
law  is  not  prohibited,  and  is  really  calculated 
to  effect  any  of  the  objects  intrusted  to  the  gov- 
ernment, to  undertake  here  to  inquire  into  the 
degree  of  its  necessity  would  be  to  pass  the  line 
which  circumscribes  the  judicial  department, 
and  tread  on  legislative  ground."  4  Wheat.  423. 
It  must  be  taken  then  as  finally  settled,  so 
far  as  judicial  decisions  can  settle  anything, 
that  the  words  "all  laws  necessary  and  proper 
for  carrying  into  execution"  powers  expressly 
granted  or  vested,  have,  in  the  Constitution,  a 
sense  equivalent  to  that  of  the  words,  laws,  not 
absolutely  necessary  indeed,  but  appropriate, 
plainly  adapted  to  constitutional  and  legitimate 
ends;  laws  not  prohibited,  but  consistent  with 
the  letter  and  spirit  of  the  Constitution;  laws 
really  calculated  to  effect  objects  intrusted  to 
the  government. 

The  question  before  us,  then,  resolves  itself 
into  this:  "Is  the  clause  which  makes  United 
States  Notes  a  legal  tender  for  debts  contracted 
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prior  to  its  enactment,  a  law  of  the  description 
stated  in  tlie  nile?'' 

It  is  not  doubted  that  the  power  to  establish 
a  standard  of  value  bjr  which  all  other  values 
may  be  measured,  or  m  other  words,  to  deter- 
mine what  shall  be  lawful  money  and  a  legal 
tender,  is  in  its  nature,  and  of  necessity,  a  gov- 
ernmental power.  It  is  in  all  countries  exer- 
cised by  the  govei  imient.  In  the  United  States, 
BO  far  as  it  relates  to  the  precious  metals,  it  is 
vested  in  Congress  by  the  grant  of  the  power  to 
coin  money.  But  can  a  power  to  impart  these 
qualities  to  notes,  or  promises  to  pay  money, 
when  offered  in  discharge  of  pre-existing 
61 6*]  'debts,  be  derived  from  the  coinage  power, 
or  from  any  other  power  expressly  given? 

It  is  certainly  not  the  same  power  as  the 
power  to  coin  money.  Nor  is  it  in  any  reason- 
able or  satisfactory  sense  an  appropriate  or 
plainly  adapted  means  to  the  exercise  of  that 
power.  Nor  is  there  more  reason  for  saying 
that  it  is  implied  in,  or  incidental  to,  the  power 
to  regulate  the  value  of  coined  money  of  the 
United  States,  or  of  foreign  coins.  This  power 
of  regulation  is  a  power  to  determine  the 
weight,  purity,  form,  impression,  and  denomi- 
nation of  the  several  coins,  and  their  relation  to 
each  other,  and  the  relations  of  foreign  coins 
to  the  monetary  unit  of  the  United  States. 

Nor  is  the  power  to  make  notes  a  legal  tender 
the  same  as  the  power  to  issue  notes  to  be  used 
as  currency.  The  old  Congress,  under  the  Ar- 
ticles of  Confederation,  was  clothed  by  express 
grant  with  the  power  to  emit  bills  of  credit, 
which  are  in  fact  notes  for  circulation  as  cur- 
rency; and  yet  that  Congress  was  not  clothed 
with  the  power  to  make  these  bills  a  legal 
tender  in  payment.  And  this  court  has  recent- 
ly held  that  the  Congress,  under  the  Constitu- 
tion, possesses,  as  incidental  to  other  powers, 
the  same  powcf  as  the  old  Congress  to  emit 
bills  or  notes;  but  it  was  expressly  declared  at 
the  same  time  that  this  decision  concluded  noth- 
ing on  the  question  of  legal  tender.  Indeed,  we 
are  not  aware  that  it  has  ever  been  claimed 
that  the  power  to  issue  bills  or  notes  has  any 
identity  with  the  power  to  make  them  a  legal 
tender.  On  the  contrary,  the  whole  history  of 
the  country  refutes  that  notion.  The  States 
have  always  been  held  to  possess  the  power  to 
authorize  and  regulate  the  issue  of  bills  for  cir- 
culation by  banks  or  individuals,  subject,  as 
has  been  lately  determined,  to  the  control  of 
Con«aTcss,  for  the  purpose  of  establishing  and 
securinsr  a  national  currency;  and  yet  the 
States  are  exp-rssly  prohibited  by  the  Constitu- 
tion from  making  anything  but  gold  and  silver 
coin  a  legal  tender.  This  seems  decisive  on  the 
]K>int  that  the  power  to  issue  notes  and  the 
power  to  make  them  a  legal  tender  are  not  the 
same  power,  and  that  they  have  no  necessary 
connection  with  each  other. 

Hut  it  has  been  maintained  in  argument  that 
617*]  the  power  to  *make  United  States  notes 
a  legal  tender  in  payment  of  all  debts  is  a 
means  appropriate  and  plainly  adapted  to  the 
execution  of  the  power  to  carry  on  war,  of  the 
power  to  regulate  commerce,  and  of  the  power 
to  borrow  money.  If  it  is,  and  is  not  prohibit- 
ed, or  inconsistent  with  the  letter  or  spirit  of 
the  Constitution,  then  the  Act  which  makes 
them  such  legal  tender  must  be  held  to  be  con- 
stitutional. 
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Let  us,  then,  first  inquire  whether  it  is  an  ap- 
propriate and  plainly  adapted  means  for  carry- 
ing on  war.  The  affirmative  argument  may 
be  thus  stated:  Congress  has  power  to  declare 
and  provide  for  carrying  on  war;  Congress 
has  also  power  to  emit  bills  of  credit,  or  circu- 
lating notos  receivable  for  government  dues, 
and  payable,  so  far  at  least  as  parties  are  will- 
ing to  receive  them,  in  discharge  of  government 
obligations;  it  will  facilitate  the  use  of  such 
notes  in  disbursements  to  make  them  a  legal 
tender  in  payment  of  existing  debts;  therefore 
Congress  may  make  such  notes  a  legal  tender. 

It  is  difficult  to  say  to  what  express  power 
the  authority  to  make  notes  a  legal  tender  in 
payment  of  pre-existing  debts  may  not  be  up- 
held as  incidental,  upon  the  principles  of  this 
argument.  Is  there  any  power  which  does  not 
involve  the  use  of  money?  And  is  there  any 
doubt  that  Congress  may  i.ssue  and  use  bills  of 
credit  as  money  in  the  execution  of  any  power  ? 
The  power  to  establish  postotTices  and  post- 
roads,  for  example,  involves  the  collection  and 
disbursement  of  a  great  revenue.  Is  not  the 
power  to  make  notes  a  legal  tender  as  clearly 
incidental  to  this  power  as  to  the  war  jwwer? 

The  answer  to  this  question  does  not  appear 
to  us  doubtful.  The  argument,  therefore, 
seems  to  prove  too  much.  It  carries  the  doe- 
trine  of  implied  powers  very  far  beyond  any 
extent  hitherto  given  to  it.  It  asserts  that 
whatever  in  any  degree  promotes  an  end  within 
the  scope  of  a  general  i>ower,  whether,  in  the 
correct  sense  of  the  word,  approjiriate  or  not, 
may  be  done  in  the  exercise  of  an  implied  power. 

Can  this  proposition  be  maintained? 

It  is  said  that  this  is  not  a  que:>tion  for  the 
court  deciding  a  cause,  but  for  Congress  ex- 
ercising the  power.  But  the  decisive  answer 
to  this  is,  that  the  admission  of  a  legislative 
•power  to  determine  finally  what  jiowers  [*6iS 
have  the  described  relation  as  means  to  the  ex**- 
cution  of  other  powers  plainly  granted,  ancl, 
then,  to  exercise  absolutely  and  with<»ut  liabil- 
ity to  question,  in  casrs  involving  privaio 
rights,  the  powers  thus  d«'termined  to  have  that 
relation,  would  completely  change  the  nature  of 
American  government.  It  would  convert  the  gov- 
ernment, which  the  people  onlained  as  a  goven*- 
ment  of  limited  i)owers,  into  a  ^rovernment  of  un- 
limited powers.  It  would  confuse  the  boundar- 
ies which  separate  the  executive  and  judicial 
from  the  legislative  autluuity.  It  would  oblii- 
erato  every  criterion  which  this  court,  speaking 
through  the  venerated  Chii'f  Justice  in  the  ca>3 
already  cited,  established  for  the  determinatitm 
of  the  question  whether  legislative  Acts  are  con- 
stitutional or  unconstitutional. 

Undoubtedly,  among  means  appropriate, 
plainly  adapted,  really  caleulated,  the  Legisla- 
ture has  unrestricted  choice,  liut  there  can  1k3 
no  implied  power  to  use  means  not  within  the 
description. 

Now.  then,  let  it  be  considered  what  \\SLn 
actually  been  done  in  the  provision  of  a  na- 
tional currencv.  In  Julv  and  August,  1861.  and 
February,  1862.  the  i.ssue  of  $00.0()0.mK)  in 
United  States  notes,  pavable  on  demand.  \v;is 
authorized.  12  U.  S.  St.  2MK  lU'A.  and  .33S.  They 
were  made  receivable  in  payments,  but  wore 
not  declared  a  legal  tender  until  March,  1862 
(12  Stat,  at  L.  370),  when  the  amount  in  cir- 
culation had  been  greatly  reduced  by   receipt 
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and  cancellation.  In  1862  and  1863  (12  Stat, 
at  L.  345,  532,  and  709),  the  issue  of  $450,- 
000,000  in  United  States  notes,  payable  not  on 
demand,  but  in  effect,  at  the  convenience  of  the 
government,  was  authorized,  subject  to  certain 
restrictions  as  to  $50,000,000.  These  notes  were 
made  receivable  for  the  bonds  of  the  national 
loans,  for  all  debts  due  to  or  from  the  United 
Stat^,  except  duties  on  imports  and  interest  on 
the  public  debt,  as  were  also  declared  a  legal 
tender.  In  March,  1863  (12  Stat,  at  L.  711), 
the  issue  of  notes  for  parts  of  a  dollar  was 
authorized  to  an  amount  not  exceeding  $50,- 
000,000.  These  notes  were  not  declared  a  legal 
6x9*]  tender,  but  were  *made  redeemable  under 
regulations  to  be  prescribed  by  the  Secretary  of 
the  Treasury.  In  February,  1863  (12  Stot.  at 
L.  660),  the  issue  of  $300,000,000  in  notes  of 
the  national  banking  associations  was  author- 
ized. These  notes  were  made  receivable  to  the 
same  extent  as  United  States  notes,  and  pro- 
Tision  was  made  to  secure  their  redemption, 
but  they  were  not  made  a  legal  tender. 

The  several  descriptions  of  notes  have  since 
constituted^  under  the  various  Acts  of  Con- 
gress, the  common  currency  of  the  United 
States.  The  notes  which  were  not  declared  a 
legal  tender  have  circulated  with  those  which 
were  so  declared  without  unfavorable  discrim- 
ination. 

It  may  be  added  as  a  part  of  the  history  that 
other  issues,  bearing  interest  at  various  rates, 
were  authorized  and  made  a  legal  tender,  ex- 
cept in  redemption  of  bank  notes,  for  face 
amount  exclusive  of  interest.  Such  were  the 
one  and  two  years  five  per  cent,  notes,  and 
three  years  compound  interest  notes.  13  Stat, 
at  L.  218,  426.  These  notes  never  entered 
largely  or  permanently  into  the  circulation; 
and  there  is  no  reason  to  think  that  their  util- 
ity was  increased  or  diminished  by  the  Act 
which  declared  them  a  legal  tender  for  face 
amount.  They  need  not  be  further  considered 
here.  They  serve  only  to  illustrate  the  ten- 
dency remarked  by  all  who  have  investigated 
the  subject  of  paper  money,  to  increase  the 
volume  of  irredeemable  issues,  and  to  extend 
indefinitely  the  application  of  the  quality  of 
l^al  tender.  That  it  was  carried  no  farther 
during  the  recent  civil  war,  and  has  been  car- 
ried no  farther  since,  is  due  to  circumstances, 
the  consideration  of  which  does  not  belong  to 
this  discussion. 

Wc  recur,  then,  to  the  question  under  con- 
sideration. No  one  questions  the  general  con- 
stitutionality, and  not  very  many,  perhaps,  the 
general  expediency  of  the  legislation  by  which 
a  note  currency  has  been  authorized  in  recent 
years.  The  doubt  is  as  to  the  power  to  declare 
a  particular  class  of  these  notes  to  be  a  legal 
tender  in  payment  of  preexisting  debts. 
6ao*]  *The  only  ground  upon  which  this 
power  is  asserted  is,  not  that  the  issue  of  notes 
was  an  appropriate  and  plainly  adapted  means 
for  carrying  on  the  war,  for  that  is  admitted; 
but  that  the  making  of  them  a  legal  tender  to 
the  extent  mentioned  was  such  a  means. 

Now,  we  have  6een  that  of  all  the  notes 
issued  those  not  declared  a  legal  tender  at  all 
constituted  a  very  large  proportion,  and  that 
they  circulated  freely  and  without  discount. 

It  may  be  said  that  their  equality  in  circula- 
tion and  credit  was  due  to  the  provision  made 
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by  law  for  the  redemption  of  this  paper  in  legal 
tender  notes.  But  this  provision,  if  at  all  use- 
ful in  this  respect,  was  of  trifling  importance 
compared  with  that  which  made  them  receiv- 
able for  government  dues.  All  modern  history 
testifies  that,  in  time  of  war  especially,  when 
taxes  are  augmented,  large  loans  negotiated,, 
and  heavy  disbursements  made,  notes  issued 
by  the  authority  of  the  government,  and  made 
receivable  for  dues  of  the  government,  always 
obtain  at  first  a  read^  circulation;  and  even 
when  not  redeemable  m  coin,  on  demand,  are 
as  little  and  usually  less  subject  to  depreciation 
than  any  other  description  of  notes,  for  the  re- 
demption of  which  no  better  provision  is  made. 
And  the  history  of  the  legislation  under  con- 
sideration is,  that  it  was  upon  this  quality  of 
receivability,  and  not  upon  the  quality  of  legal 
tender,  that  reliance  for  circulation  was  orig- 
inally placed;  for  the  receivability  clause  ap- 
pears to  have  been  in  the  original  draft  of  the 
bill,  while  the  leeal  tender  clause  seems 
to  have  been  introduced  at  a  later  stage  of  its 
progress. 

These  facts  certainlv  are  not  without  weight 
as  evidence  that  all  the  useful  purposes  of  the 
notes  would  have  been  fully  answered  without 
making  them  a  legal  tender  for  pre-existing 
debts.  It  is  denied,  indeed,  by  eminent  writers, 
that  the  quality  of  legal  tender  adds  anything 
at  all  to  the  credit  or  usefulness  of  government 
notes.  They  insist,  on  the  contrary,  that  it  im- 
pairs both.  However  this  may  be,  it  must  be 
remembered  that  it  is  as  a  means  to  an  end  to 
be  attained  by  the  action  of  the  government, 
that  the  implied  *power  of  making  notes  [*6ax 
a  legal  tender  in  all  payments  is  claimed  under 
the  Constitution.  Now,  how  far  is  the  govern- 
ment helped  by  this  means?  Certainly  it  can- 
not obtain  new  supplies  or  services  at  a  cheaper 
rate,  for  no  one  will  take  the  notes  for  more 
than  they  are  worth  at  the  time  of  the  new 
contract.  The  price  will  rise  in  the  ratio  of 
the  depreciation,  and  this  is  all  that  could  hap- 
pen if  the  notes  were  not  made  a  le^l  tender. 
But  it  may  be  said  that  the  depreciation  will  be 
less  to  him  who  takes  them  from  the  govern- 
ment, if  the  government  will  pledge  to  him  its 
power  to  compel  his  creditors  to  receive  them 
at  par  in  payments.  This  is,  as  we  have  sren, 
by  no  means  certain.  If  the  quantity  issued  be 
excessive,  and  redemption  uncertain  and  remote, 
great  depreciation  will  take  place;  if,  on  the 
other  hand,  the  quantity  is  only  adequate  to 
the  demands  of  business,  and  confidence  m  early 
redemption  is  strong,  the  notes  will  circulate 
freely,  whether  made  a  legal  tender  or  not. 

But  if  it  be  admitted  that  some  increase  of 
availability  is  derived  from  making  the  notes  a 
legal  tender  under  new  contracts,  it  by  no 
means  follows  that  any  appreciable  advantage 
is  gained  by  compelling  creditors  to  receive 
them  in  satisfaction  of  pre-existing  debts.  And 
there  is  abundant  evidence,  that  whatever 
benefit  is  possible  from  that  compulsion  to 
some  individuals  or  to  the  government,  is  far 
more  than  outweighed  by  the  losses  of  property, 
the  derangement  of  business,  the  fluctuations 
of  currency  and  values,  and  the  increase  of 
prices  to  the  people  and  the  government,  and 
the  long  train  of  evils  which  flow  from  the  use 
of  irredeemable  paper  money.  It  is  true  that 
these  evils  are  not  to  be  attributed  altogether 
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to  makinff  it  a  legal  tender.  But  this  increases 
tliese  evils.  It  certainly  widens  their  extent 
and  protracts  their  continuance. 

We  are  unable  to  persuade  ourselves  that  an 
•expedient  of  this  sort  is  an  appropriate  and 
plainly  adapted  means  for  the  execution  of  the 
power  to  declare  and  carry  on  war.  If  it  adds 
nothing  to  the  utility  of  the  notes,  it  cannot  be 
oiphrld  as  a  means  to  the  end  in  furtherance 
ox  which  the  notes  are  issued  .  Nor  can  it,  in 
our  judgment,  be  upheld  as  such,  if 
dia*]  *wnile  facilitating  in  some  degree  the 
cir.  Illation  of  the  notes,  it  debases  and  injures 
tlie  currency  in  its  proper  use  to  a  much  great- 
er decree.  And  these  considerations  seem  to  us 
equally  applicable  to  the  powers  to  regulate 
commerce  and  to  borrow  money.  Both  powers 
necessarily  involve  the  use  of  money  by  the  peo- 
ple and  by  the  government,  but  neither,  as  we 
think.,  carries  with  it,  as  an  appropriate  and 
plainly  adapted  means  to  its  exercise,  the  power 
of  making  circulating  notes  a  legal  tender  in 
payment  of  pre-existing  debts. 

But  there  is  another  view,  which  seems  to 
-us  decisive,  to  whatever  express  power  the  sup- 
posed implied  power  in  question  may  be  re- 
ferred. In  the  rule  stilted  by  Chief  Justice 
Marshall,  the  words  appropriate,  plainl}'  adapt- 
ed, really  calculated,  are  qualified  by  tlie  limi- 
tation that  the  means  must  be  not  prohibited, 
but  consistent  with  the  letter  and  spirit  of  the 
Constitution.  Nothing  so  pri>hibited  or  incou- 
sistont  can  be  regarded  as  appropriate,  or* 
plainly  adapted,  or  really  calculated  means  to 
any  end. 

Let  us  inquire,  then,  first,  whether  making 
bills  of  credit  a  legal  tender,  to  the  extent  indi- 
cated, is  consistent  with  the  spirit  of  the  Con- 
stitution. 

Among  the  great  cardinal  principles  of  that 
instrument,  no  one  is  more  conspicuous  or  more 
A'enerable  than  the  establishment  of  justice. 
And  what  was  intended  by  the  establisluuent 
of  justice  in  the  minds  of  the  people  who  or- 
dained it  is,  happily,  not  a  matter  of  disputa- 
tion. It  is  not  left  to  inference  or  conjecture, 
especially  in  its  relations  to  contracts. 

When  the  Constitution  was  undergoing  dis- 
cussion in  the  Convention,  the  Congress  of  the 
Confederation  was  engaged  in  the  consideration 
of  the  ordinance  for  the  government  of  the  ter- 
ritory nortliwest  of  the  Ohio,  the  only  territory 
sul)ji'ct  at  that  time  to  its  regulation  and  con- 
trol. By  this  ordinance  certain  fundamental 
artieles  of  compact  were  established  between 
.  the  original  States  and  the  people  and  States  of 
the  territory,  for  the  purpose  to  use  its  own 
language  "of  extending  the  fundamental  prin- 
ci]>les  of  civil  and  religious  liberty,  whereon 
these  republics"  (the  States  united  under  the 
Confederation),  "their  law^  and  constitutions 
623*]  are  erected."  •Among  these  fundamental 
])rineiples  was  this:  "And  in  the  just  preserva- 
tioji  of  rights  and  property  it  is  understood  and 
declared  that  no  law  ought  ever  to  be  made,  or 
have  force  in  the  said  territory,  that  shall  in 
any  manner  whatever  interfere  with  or  affect 
private  contracts  or  engagements  bona  fide  and 
-without    fraud    previously    formed." 

The  same  principle  found  more  condensed 
<»xpression  in  that  most  valuable  provision  oiF 
the  Constitution  of  the  I'nited  States,  ever  rec- 
ognized as  an  eOicient  safeguard  against  in- 
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justice,  tliat  "no  State  shall  pass  any  law  im< 
pairing  the  obligation  of  contracts." 

It  is  true  that  this  prohibition  is  not  applied 
in  terms  to  the  Government  of  the  United 
States.  Congress  has  express  power  to  enact 
bankrupt  laws,  and  we  do  not  say  that  a  law 
made  in  the  execution  of  any  other  express 
power,  which,  incidentafty  only,  impairs  the 
obligation  of  a  contract,  can  be  held  to  be  un- 
constitutional for  that  reason. 

But  we  think  it  clear  that  those  who  framed 
and  those  who  adopted  the  Constitution,  in- 
tended that  the  spirit  of  this  prohibition  should 
pervade  the  entire  body  of  legislation,  and  that 
the  justice  which  the  Constitution  was  ordained 
to  establish  was  not  thought  by  them  to  be 
compatible  with  legislation  of  an  opposite  ten- 
dency. In  other  words,  we  cannot  doubt  that 
a  law  not  made  in  pursuance  of  an  express 
power,  which  necessarily  and  in  its  direct 
operation  impairs  the  obligation  of  contracts,  is 
inconsistent  with  the  spirit  of  the  Constitution. 

Another  provision,  found  in  the  5th  amend- 
ment, must  be  considered  in  this  connection. 
We  refer  to  that  which  ordains  that  private 
property  shall  not  be  taken  for  public  use  with- 
out compensation.  This  provision  is  kindred 
in  spirit  to  that  which  forbids  legislation  im- 
pairing the  obligation  of  contracts;  but,  unlike 
that,  it  is  addressed  directly  and  solely  to  the 
National  Government.  It  does  not,  in  terms, 
prohibit  legislation  which  appropriates  the  pri- 
vate property  of  one  class  of  citizens  to  the  use 
of  another  class;  but  if  such  property  cannot 
be  taken  for  the  benefit  of  all,  without  com- 
pensation, it  is  difficult  to  understand  how  it 
can  be  so  *taken  for  the  benefit  of  a  part  [^624 
without  violating  the  spirit  of  the  prohibition. 

But  there  is  another  provision  in  the  same 
amendment,  which,  in  our  judgment,  cannot 
have  its  full  and  intended  effect  unless  con- 
strued as  a  direct  prohibition  of  the  legisla- 
tion which  we  have  been  considering.  It  is  that 
which  declares  that  "no  person  shall  be  de- 
prived of  life,  liberty  or  property,  without  due 
process  of  law." 

It  is  not  doubted  that  all  the  provisions  of 
this  amendment  operate  directly  in  limitation 
and  restraint  of  the  legislative  powers  conferred 
by  the  Constitution.  The  only  question  is. 
whether  an  Act  which  compels  all  those  wlio 
hold  contracts  for  the  payment  of  gold  and 
silver  money  to  accept  in  payment  a  currency 
of  inferior  value  deprives  sueli  persons  of  prop- 
erty without  due  process  of  law. 

It  is  quite  clear  that  whatever  may  be  the 
operation  of  such  an  Act,  due  process  of  law 
makes  no  part  of  it.  Does  it  deprive  any  per- 
son of  property?  A  very  large  pro|K)rtion  of 
the  property  of  civilized  men  exists  in  the  form 
of  contracts.  These  contracts  almost  invariably 
stipulate  for  the  payment  of  money.  And  we 
have  already  seen  that  contracts  in  the  Tnited 
States,  prior  to  the  Act  under  consideration 
for  the  i)ayment  of  money,  were  contracts  to 
|)ay  the  sums  specified  in  gold  and  silver  coin. 
And  it  is  beyond  doubt  that  the  holders  of  these 
contracts  were  and  are  as  fully  entitled  to  the 
protection  of  this  constitutional  provision  as  the 
holders  of  any  other  description  of  property. 

But  it  may  be  said  that  the  holcWrs  of  no  de- 
scription of  property  are  protected  by  it  from 
legislation  which  incidentally  only  impair*  its 
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-talue.  And  it  may  be  urged  in  illustration 
that  the  holders  of  stock  in  a  turnpike,  a 
bridge,  or  a  manufacturing  corporation,  or  an 
insurance  company,  or  a  bank,  cannot  invoke 
its  protection  against  legislation  which,  by 
authorizing  similar  works  or  corporations,  re- 
duces its  price  in  the  market.  But  all  this  does 
not  appear  to  meet  the  real  difficulty.  In  the 
cases  mentioned  the  injury  is  purely  contingent 
and  incidental.  In  the  case  we  are  consider- 
itig.  it  is  direct  and  inevitable. 
625*]  *If  in  the  cases  mentioned  the  holders 
of  the  stock  were  required  by  law  to  convey  it 
on  demand  to  anyone  who  should  think  fit  to 
offer  half  its  value  for  it,  the  analogy  would 
be  more  obvious.  No  one  probably  could  be 
found  to  contend  that  an  Act  enforcing  the  ac- 
ceptance of  fifty  or  seventy-five  acres  of  land  in 
satisfaction  of  a  contract  to  convey  a  hundred 
would  not  come  within  the  prohibition  against 
arbitrary  privation  of  property. 

We  confess  ourselves  unable  to  perceive  any 
solifl  distinction  between  such  an  Act  and  an 
Act  compelling  all  citizens  to  accept,  in  satis- 
faction of  all  contracts  for  money,  half  or  three 
quarU-rs  or  any  other  proportion  less  than  the 
whole  value  actually  due,  according  to  their 
terms.  It  is  difficult  to  conceive  what  Act 
would  take  private  property  without  process  of 
law  if  such  an  Act  would  not. 
'  We  are  obliged  to  conclude  that  an  Act  mak- 
ing mere  promises  to  pay  dollars  a  legal  tender 
in  payment  of  debts  previously  contracted,  is 
not  a  means  appropriate,  plainly  adapted,  real- 
ly calculated  to  carry  into  effect  any  express 
power  vested  in  Congress;  that  such  an  Act  is 
inconsistent  with  the  spirit  of  the  Constitution ; 
and  that  it  is  prohibited  by  the  Constitution. 

It  is  not  surprising  that  amid  the  tumult  of 
the  late  civil  war,  and  under  the  influence  of 
apprehensions  for  the  safety  of  the  Republic 
almost  universal,  different  views,  never  before 
entertained  by  American  statesmen  or  jurists, 
were  adopted  by  many.  The  time  was  not  fa- 
vorable to  considerate  reflection  upon  the  con- 
stitutional limits  of  legislative  or  exe<iutive 
authority.  If  power  was  assumed  from  patri- 
otic motives,  the  assumption  found  ready  jus- 
tification in  patriotic  hearts.  Many  who  doubt, 
ed  yielded  their  doubts;  many  who  did  not 
doubt  were  silent.  Some  who  were  strongly 
averse  to  making  government  notes  a  legal  ten- 
der felt  themselves  constrained  to  acquiesce  in 
the  views  of  the  advocates  of  the  measure.  Not 
a  few  who  then  insisted  upon  its  necessity,  or 
acquiesced  in  that  view,  have,  since  the  return 
of  peace,  and  under  the  influence  of  the  calmer 
6a6*]  time,  reconsidered  their  conclusions,  'and 
now  concur  in  those  which  we  have  just  an- 
nounced. These  conclusions  seem  to  us  to  be 
fully  sanctioned  by  the  letter  and  spirit  of  the 
Constitution. 

We  are  obliged,  therefore,  to  hold  that  the 
defendant  in  «*rror  was  not  bound  to  receive 
from  the  plaintiffs  the  currency  tendered  to 
him  in  pavment  of  their  note,  made  before  the 
passage  of  the  Act  of  February  25th,  1862.  It 
follows  that  tho  .iudgment  of  the  Court  of  Ap- 
peals of  Kentucky  must  be  affirmed. 

It  18  pro]>or  to  say  that  Mr.  Justice  Grier. 
'who  was  a  mombcr  of  the  court  when  this  cause 
■was  decidcti  in  conference,  Nov.  27,  1860,  and 
■when  this  opinion  was  directed  to  be  read  (Jan.  I 
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29,  1870),  stated  his  judgment  to  be  that  the 
legal  tender  clause,  properly  construed,  has  no 
application  to  debts  contracted  prior  to  its 
enactment;  but  that  upon  the  construction 
given  to  the  Act  by  the  other  judges  he  con- 
curred in  the  opinion  that  the  clause,  so  far 
as  it  makes  United  States  notes  a  legal  tender 
for  such  debts,  is  not  warranted  by  the  Consti- 
tution. 

Mr.  Justice  Miller,  dissenting: 

The  provisions  of  the  Constitution  of  the 
United  States  which  have  direct  reference  to 
the  function  of  legislation  may  be  divided  into 
three  primary  classes: 

1.  Those  which  confer  legislative  powers  on 
Congress. 

2.  Those  which  prohibit  the  exercise  of  legis- 
lative powers  by  Congress. 

3.  Those  which  prohibit  the  States  from  ex- 
ercising certain  legislative  powers. 

The  powers  conferred  on  Congress  may  be 
subdivided  into  the  positive  and  the  auxiliary, 
or,  as  they  are  more  commonly  called,  the  ex- 
press and  the  implied  powers. 

As  instances  of  the  former  class  may  be  men- 
tioned  the  power  to  borrow  money  to  raise  and 
support  armies,  and  to  coin  money  and  regu- 
late the  value  thereof. 

*The  implied  or  auxiliary  powers  of  [*637 
legislation  are  founded  largely  on  that  general 
provision  which  closes  the  enumeration  of  pow- 
ers granted  in  express  terms,  by  the  declara- 
tion that  Congress  shall  also  ^have  power  to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

The  question  which  tnis  court  is  called  upon 
to  consider,  is  whether  the  authority  to  make 
the  notes  of  the  United  States  a  lawful  tender 
in  payment  of  debts,  is  to  be  found  in  Congress 
under  either  of  these  classes  of  legislative 
powers. 

As  one  of  the  elements  of  this  question,  and 
in  order  to  negative  any  idea  that  the  exercise 
of  such  a  power  would  be  an  invasion  of  the 
rights  reserved  to  the  States,  it  may  be  as  well 
to  say  at  the  outset,  that  this  is  among  the  sub- 
jects of  legislation  forbidden  to  the  States  by 
the  Constitution.  Among  the  unequivocal  ut- 
terances of  that  instrument  on  this  subject  of 
legal  tender,  is  that  which  declares  that  ''No 
State  shall  coin  money,  emit  bills  of  credit,  or 
make  anything  but  gold  and  silver  coin  a  tend- 
er in  payment  of  debts;"  thus  removing  the 
whole  matter  from  the  domain  of  state  legisla- 
tion. 

No  such  prohibition  is  placed  upon  the  pow- 
er of  Congress  on  this  subject,  *  though  there 
are,  as  I  have  already  said,  matters  expressly 
forbidden  to  Congress ;  but  neither  this  of  legal 
tender  nor  of  the  power  to  emit  bills  of  credit, 
or  to  impair  the  obligation  of  contracts,  is 
among  them.  On  the  contrary.  Congress  is  ex- 
pressly authorized  to  coin  money  and  to  reg- 
ulate the  value  thereof,  and  of  foreign  coins, 
and  to  punish  the  counterfeiting  of  such  coin 
and  of  the  securities  of  the  United  States.  It 
has  been  strongly  argued  by  many  able  jurists 
that  these  latter  clauses,  fairly  construed,  con- 
fer the  power  to  make  the  securities  of  the 
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United  States  a  lawful  tender  in  payment  of 
debts. 

While  I  am  not  able  to  see  in  them  standing 
alone  a  su^cient  warrant  for  the  exercise  of 
this  power,  they  are  not  without  decided  weight 
when  we  come  to  consider  the  question  of  the 
6a8*]  existence  *of  thi.i  power,  as  one  necessary 
and  proper  for  carrying  into  execution  other 
admitted  powers  of  the  government.  For  they 
show  that  so  far  as  the  framers  of  the  Con- 
stitution did  go  in  granting  express  power  over 
the  lawful  money  of  the  country,  it  was  con- 
fided to  Congress  and  forbidden  to  the  States; 
and  it  is  no  unreasonable  inference,  that  if  it 
»hould  be  found  necessary  in  carrying  into  ef- 
fect some  of  the  powers  of  the  government  es- 
sential to  its  successful  operation,  to  make  its 
securities  perform  the  office  of  money  in  the 
payment  of  debts,  such  legislation  would  be  in 
harmony  with  the  power  over  money  granted  in 
express  terms. 

It  being  conceded,  then,  that  the  power  under 
consideration  would  not,  if  exercised  by  Con- 
gress, be  an  invasion  of  any  right  reserved  to 
the  States,  but  one  which  they  are  forbidden  to 
employ,  and  that  it  is  not  one  in  terms  either 
granted  or  denied  to  Congress,  can  it  be  sus- 
tained as  a  law  necessary  and  proper,  at  the 
time  it  was  enacted,  for  carrying  into  execution 
any  of  these  powers  that  are  expressly  granted 
either  to  Congress,  or  to  the  government,  or  to 
any  department  thereof  f 

From  the  organization  of  the  government 
under  the  present  Constitution,  there  have  been 
from  time  to  time  attempts  to  limit  the  powers 
granted  by  that  instrument,  by  a  narrow  and 
literal  rule  of  construction,  and  these  have  been 
specially  directed  to  the  general  clause  which 
we  have  cited  as  the  foundation  of  the  auxiliary 
powers  of  the  government.  It  has  been  said 
that  this  clause,  so  far  from  authorizing  the 
use  of  any  means  which  could  not  have  been 
used  without  it,  is  a  restriction  upon  the  pow- 
ers necessarily  implied  by  an  instrument  so 
general  in  its  language. 

The  doctrine  is,  that  when  an  Act  of  Con- 
gress is  brought  to  the  test  of  this  clause  of  the 
Constitution,  its  necessity  must  be  absolute, 
and  its  adaption  to  the  conceded  purpose  un- 
questionable. 

Nowhere  has  this  principle  been  met  with 
more  emphatic  denial  and  more  satisfactory 
refutation,  than  in  this  court.  That  eminent 
jurist  and  statesman,  whose  official  career  of 
629*1  'over  thirty  years  as  Chief  Justice  com- 
menced very  soon  after  the  Constitution  was 
a'doptcd,  and  whose  opinions  liave  done  as  much 
to  fix  its  meaning  as  those  of  any  man  liv- 
ing or  dead,  has  given  this  particular  clause 
the  benefit  of  his  fullest  consideration. 

In  the  case  of  The  United  States  v.  Fisher,  2 
Cranch,  358,  decided  in  1804,  the  point  in  issue 
was  the  priority  claimed  for  the  United  States 
as  a  creditor  of  a  bankrupt  over  all  other  cred- 
itors. It  was  argued  mainly  on  the  construc- 
tion of  the  statutes ;  but  the  power  of  Congress 
to  pass  such  a  law  was  also  denied.  Chief  Jus- 
tice Marshall  said:  "It  is  claimed  under  the 
authority  to  make  all  laws  which  shall  be  nec- 
essary and  proper  to  carry  into  execution  the 
powers  vested  by  the  Constitution  in  the  gov- 
ernment, or  in  any  department  thereof.  In 
construing  this  clause,  it  would  be  incorrect, 
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and  would  produce  endless  difficulties,  if  the 
opinion  should  be  maintained,  that  no  law  was 
authorized  which  was  not  indispensably  neces- 
sary to  give  efifect  to  a  specified  power.  Where 
various  systems  might  be  adopted  for  that  pur- 
pose, it  might  be  said  with  respect  to  each  that 
it  was  not  necessary,  because  the  end  might  be 
attained  by  other  means.  Congress  must  pos- 
sess the  choice  of  means,  and  must  be  empow- 
ered to  use  any  means  which  are  in  fact  con- 
ducive to  the  exercise  of  the  power  granted  by 
the  Constitution." 

It  was  accordingly  held  that,  under  the  au- 
thority to  pay  the  debts  of  the  Union,  it  could 
pass  a  law  giving  priority  for  its  own  debts  in 
cases  of  bankruptcy. 

But  in  the  memorable  case  of  McCulloch  v. 
The  State  of  Mar^'land,  4  Wheat.  316,  the  most 
exhaustive  discussion  of  this  clause  is  found  in 
the  opinion  of  the  court  by  the  same  eminent 
expounder  of  the  Constitution.  That  case  in- 
volved, it  is  well  known,  the  ri^ht  of  Congress 
to  establish  the  Bank  of  the  United  States,  and 
to  authorize  it  to  issue  notes  for  circulation.  It 
was  conceded  that  the  right  to  incorporate  or 
create  such  a  bank  had  no  specific  grant  in  any 
clause  of  the  Constitution,  still  less  the  riglit 
to  authorize  it  to  issue  notes  for  *circula-  [*6y> 
tion  as  money.  But  it  was  argued,  that  as  a 
means  necessary  to  enable  the  government  to 
collect,  transfer  and  pay  out  its  revenues,  the 
organization  of  a  bank  with  this  function  was 
within  the  power  of  Congress.  In  speaking  of 
the  true  meaning  of  the  word  "necessary"  in 
this  clause  of  the  Constitution,  he  says:  "Does 
it  always  import  an  absolute  physical  neces- 
sity so  strong  that  one  thing  to  which  an- 
other may  be  termed  necessary  cannot  exist 
without  it?  We  think  it  does  not.  If  refer- 
ence be  had  to  its  use,  in  the  common  affairs 
of  the  world;  or  in  approved  authors,  we  find 
that  it  frequently  imports  no  more  than  tliat 
one  thing  is  convenient  or  useful,  or  essential 
to  another.  To  employ  means  necessary  to  an 
end,  is  generally  understood  as  employing  any 
means  calculated  to  produce  the  end,  and  not 
as  being  confined  to  those  single  means  without 
which  uie  end  would  be  entirely  unattainable/* 

The  word  "necessary"  admits,  he  says,  of  all 
degrees  of  comparison.  "A  thing  may  be  nec- 
essary, very  necessary,  absolutely  or  indispensa- 
bly necessary.  .  .  .  This  word,  then,  like 
others,  is  used  in  various  senses,  and  in  its  con- 
struction the  subject,  the  context,  the  intention 
of  the  person  using  them  are  all  to  be  taken 
into  view.  Let  this  be  done  in  the  case  under 
consideration.  The  subject  is  the  execution  of 
those  great  powers  on  which  the  welfare  of  a 
nation  essentially  depends.  It  must  have  been 
the  intention  of  those  who  gave  these  powers  to 
insure,  as  far  as  human  prudence  could  insure, 
their  beneficial  execution.  This  could  not  be 
done  by  confining  the  choice  of  means  to  such 
narrow  limits  as  not  to  leave  it  in  the  power  of 
Congress  to  adopt  any  which  might  be  appn>- 
priate,  and  which  were  conducive  to  the  ond. 
This  provision  is  made  in  a  Constitution  in- 
tended to  endure  for  ages  to  come  and,  con.Ho- 
quently,  to  be  adapted  to  various  cri«es  of  hu- 
man affairs.  To  have  prescribed  the  means  l\v 
which  the  government  should  in  all  future  time 
execute  its  powers,  would  have  been  to  chanjfe 
entirely  the  character  of  the  instrument,  and 
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give  it  the  properties  of  a  legal  cotle.  It  would 
Jiave  been  an  unwise  attempt  to  provide  by  iin- 
imiuble  rules  for  exigencies  which,  if  foreseen 
631*]  at  *all,  must  have  been  but  dimly,  and 
Which  can  best  be  provided  for  as  they  occur. 
Tu  have  declared  that  the  best  means  shall  not 
be  u:<ih1  but  those  alone  witliout  which  the  jww- 
er  j^iven  would  be  nugatory,  would  have  been  to 
dc]irive  the  LrCgislature  of  the  capacity  to  avail 
itself  of  experience,  to  exercise  its  reason,  and 
to  accommodate  its  legislation  to  circum- 
fit;mces.'' 

1  have  cited  at  unusual  length  these  remarks 
of  (  liicf  Justice  Marshall,  because  though  made 
half  a  century  ago,  their  applicability  to  the 
ciiouiiistanees  under  which  Congress  called  to 
its  aid  the  power  of  making  the  securities  of 
tliv  jxtivernment  a  legal  tender,  as  a  means  of 
siucissfuUy  prosecuting  a  war.  which  without 
such  aid  seemed  likely  to  terminate  its  exist* 
eiu«',  and  to  borrow  money  which  could  in  no 
otli(  r  manner  be  borrowed,  and  to  pay  the  debt 
of  millions  due  to  its  soldiers  in  the  field,  which 
could  by  no  other  means  be  paid,  seems  to  be 
aliiiust  prophetic.  If  he  had  had  clearly  l)efore 
hi:^  mind  the  future  history  of  his  country,  he 
could  not  have  better  characterized  a  principle 
which  would  in  this  very  case  have  rendfred 
the  jiower  to  carry  on  war  nugatory,  which 
won  hi  have  deprived  Congress  of  the  capacity 
t«>  avail  itself  of  experience,  to  exercise  its  rea- 
b«»n.  and  to  accommodate  its  legislation  to  cir- 
cumstances, by  the  use  of  the  most  appropriate 
Duaiis  of  supporting  the  government  in  the 
cri-is  of  its  fate. 

(•lit  it  is  said  that  the  clause  under  consid- 
em  t  ion  is  admonitory  as  to  the  use  of  implied 
IMHtpr^*.  and  adds  nothing  to  what  would  have 
\}i-t'U  autliorizod  without  it. 

The  idea  is  not  new,  and  is  probably  intend- 
ed tor  the  same  whicli  was  urged  in  the.  case 
of  McCulloch  V.  The  State  of  Maryland,  name- 
ly: thai  instead  of  enlarging  the  powers  con- 
ii  ru'd  cm  Congress,  "br  providing  for  a  more 
liberal  use  of  them,  it  was  designed  as  a  re- 
striction u|K)n  the  ancillary  iwwers  incidental 
to  every  express  grant  of  power  in  general 
terms.  I  have  already  cited  so  fully  from  that 
oa^i*.  that  I  can  onlv  refer  to  it  to  sav  that  this 
proposition  is  there  clearly  stated  and  refuted. 

Does  there  exist,  then,  any  power  in  Con- 
63a*]  gress  or  in  the  *government,  by  express 
grant,  in  the  execution  of  which  this  T^gal 
TcndiT  Act  was  necessary  and  proper,  in  the 
sense  here  defined,  and  under  the  circumstances 
of  its  passage? 

The  power  to  declare  war,  to  suppress  insur- 
rection, to  raise  and  support  armies,  to  pro- 
Tide  and  maintain  a  navy  to  borrow  money  on 
the  credit  of  the  United  States,  to  pay  the 
del»t»  of  the  Union,  and  to  provide  for  the 
common  defense  and  general  welfare,  are  each 
and  all  distinctly  and  specifically  granted  in 
sofiarate  clauses  of  the  Constitution. 

We  were  in  the  midst  of  a  war  which  called 
•11  these  powers  into  exercise  and  taxed  them 
ncvi'rely.  A  war  wliich.  if  we  take  into  ac- 
count the  increased  capacity  for  de!*truction  in- 
tnxlucefl  by  modern  science,  and  thj'  corre- 
8|M)ndiiif/  increase  of  its  cost^.  broui'lit  into  op- 
erati<»n  powers  of  hollijrerency  more  potent  and 
more  expensive  than  any  that  the  world  has 
ever  known. 
8  W'AU.. 


All  the  ordinary  means  of  rendering  efficient 
the  several  powers  of  Congress  above  mentioned 
had  been  employed  to  their  utmost  capacity, 
and  with  the  spirit  of  the  rebellion  unbroken, 
with  large  armies  in  the  field  unpaid,  with  a 
current  expenditure  of  over  a  million  of  dollars 
per  day,  the  credit  of  the  government  nearly  ex- 
hausted, anif  the  resources  of  taxation  inade- 
quate to  pay  even  the  interest  on  the  public 
debt.  Congress  was  called  on  to  devise  sonic 
new  means  of  borrowing  money  on  the  credit 
of  the  nation;  for  the  result  of  the  war  was 
conceded  by  all  thoughtful  men  to  depend  on 
the  capacity  of  the  government  to  raise  money 
in  amounts  previously  unknown.  Tlie  banks 
had  already  loaned  their  means  to  the  treasur}*. 
They  had  been  compelled  to  suspend  the  pay- 
ment of  specie  on  their  own  notes.  The  coin 
in  the  country,  if  it  could  all  have  been  placed 
within  the  control  of  tlie  Secretary  of  the 
Treasury,  would  not  have  made  a  circulation 
suHicient  to  answer  army  purchases  and  army 
payments,  to  say  nothing  of  the  ordinary  busi- 
ness of  the  country.  A  general  collapse  of  crcil- 
it,  of  payment,  and  of  business  seemetl  inevi- 
table, in  which  faith  in  the  ability  of  the  gov- 
ernment would  have  been  destroyed,  the  re- 
bellion would  have  triumphed,  the  States  would 
have  'been  left  divided,  and  the  people  [*633 
impoverished.  The  National  Government  would 
have  perished,  and,  with  it,  the  Constituti»»u 
which  we  are  now  called  u]K)n  to  construe  with 
such  nice  and  critical  accuracy. 

That  the  Legal  Tender  Act  prevented  these 
disastrous  results,  and  that  the  tender  clause 
was  necessary  to  prevent  them,  I  entertain  no 
doubt. 

It  furnished  instantly  a  means  of  paying  the 
soldiers  in  the  field,  and  filled  the  colters  of 
the  commissary  and  quartermaster.  It  fur- 
nished a  medium  for  the  payment  of  private 
debts,  as  well  as  public,  at  a  time  when  gold 
was  being  rapidly  withdrawn  from  circulation, 
and  the  state  bank  currency  was  becoming 
worthless.  It  furnished  the  means  to  the  cap- 
italist of  buying  the  l>onds  of  the  government. 
It  stimulated  trade,  revived  the  drooi)ing  ener- 
gies of  the  country,  and  restored  confidence  to 
the  public  mind. 

The  results  which  followed  the  adoption  of 
this  measure  are  beyond  dispute.  Xo  other  ade- 
(piate  cause  has  ever  been  assigned  for  the  re- 
vival of  government  credit,  the  renewe<l  activ- 
ity of  trade,  and  the  facility  with  which  the 
government  borrowed,  in  two  or  three  years,  at 
reasonable  rates  of  interest,  nminlv  from  its 
own  citizens,  double  the  amount  of  money  there 
was  in  the  counte'y,  including  coin,  bank  notes, 
and  the  notes  issued  under  the  l-,egal  Tend- 
er Acts. 

It  is  now  said,  however,  in  the  calm  retro- 
spect of  these  events,  that  Treasury  Notes  suit- 
able for  circulation  as  money,  bearing  on  their 
face  the  pledge  of  the  United  States  for  their 
ultimate  payment  in  coin,  would,  if  not  equal- 
ly eftieient.  have  answered  the  requirement  of 
the  occasion  without  being  made  a  lawful  tend- 
er for  debts. 

But  what  was  needed  was  something  more 
than  the  credit  of  the  government.  That  had 
been  strelelicd  to  its  \itmost  tension,  and  was 
clearly  no  hmirer  sulli<*icnt  in  the  simple  form 
of  bonM\.ing  nioiiey.     is  there  any   reason   to 

529 


603-639 


Supreme  Coubt  of  the  United  States. 


Dec.  Tebic^ 


believe  that  the  mere  change  in  the  form  of  the 
security  given  would  have  revived  this  sinking 
credit!  On  the  contrary,  all  experience  shows 
that  a  currency  not  redeemable  promptly  in 
coin,  but  dependent  on  the  credit  of  a  promis- 
634*]  or  whose  resources  *are  rapidly  dimin- 
ishing, while  his  liabilities  are  increasing,  soon 
sinks  to  the  dead  level  of  worthies  paper.  As 
no  man  would  have  been  compelled  to  take  it  in 
payment  of  debts,  as  it  bore  no  interest,  as  its 
period  of  redemption  would  have  been  remote 
and  uncertain,  this  must  have  been  the  iQevita- 
ble  fate  of  any  extensive  issue  of  sucli  notes. 

But  when  by  law  they  were  made  to  dis- 
charge the  function  of  paying  debts,  they  had 
a  perpetual  credit  or  value,  equal  to  the  amount 
of  all  the  debts,  public  and  private,  in  the  coun- 
try. II  they  were  never  redeemed,  as  they  never 
liave  been,  they  still  paid  debts  at  their  par 
value,  and  for  this  purpose  were  then,  and  al- 
ways have  been,  eagerly  sought  by  the  people. 
To  say  then,  that  this  quality  of  legal  tender 
was  not  necessary  to  their  usefulness,  seems  to 
be  unsupported  by  any  sound  view  of  the  situa- 
tion. 

Nor  can  any  just  inference  of  that  proposi- 
tion arise  from  a  comparison  of  the  legal  tender 
notes  with  the  bonds  issued  by  the  government 
about  the  same  time.  These  bonds  had  a  fixed 
period  for  their  payment,  and  the  Secretary  of 
the  Treasury  declared  that  they  were  payable 
in  gold.  They  bore  interest,  which  was  pay- 
able semi-annually  in  gold,  by  express  terms  on 
their  face,  and  the  customs  duties,  which  by 
law  could  be  paid  in  nothing  but  gold,  were 
sacredly  pledged  to  the  payment  of  this  inter- 
est. They  can  afford  no  means  of  determining 
what  would  have  been  the  fate  of  Treasury 
Notes  designed  to  circulate  as  money,  but  which 
bore  no  interest,  and  had  no  fixed  time  of  re- 
demption, and  by  law  could  pay  no  debts,  and 
had  no  fund  pledged  for  their  payment. 

The  legal  tender  clauses  of  the  statutes  under 
consideration  were  placed  emphatically  by  those 
who  enacted  them,  upon  their  necessity  to  the 
further  borrowing  of  money  and  maintaining 
the  army  and  navy.  It  wfM  done  reluctantly 
and  with  hesitation,  and  only  after  the  neces- 
sity had  been  demonstrated  and  had  become  im- 
perative. Our  statesmen  had  been  trained  in 
a  school  which  looked  upon  such  legislation 
with  something  more  than  distrust.  The  de- 
bates of  the  two  Houses  of  Congress  show, 
635*]  that  on  this  necessity  alone  could  'this 
clause  of  the  bill  have  been  carried,  and  they 
also  prove,  as  I  think  very  clearly,  the  exist- 
ence of  that  necessity.  The  history  of  that 
gloomy  time,  not  to  be  readily  forgotten  by 
the  lover  of  his  country,  will  forever  remain, 
the  full,  clear  and  ample  vindication  of  the  ex- 
exorcise  of  this  power  of  Congress,  as  its  results 
have  demonstrated  the  sagacity  of  those  who 
originated  and  carried  through  this  measure. 

Certainly  it  seems  to  the  best  judgment  that 
I  can  bring  to  bear  upon  the  subject  that  this 
law  was  a  necessity  in  the  most  strinsfent  sense 
in  which  that  word  can  be  used.  But  if  we 
adopt  the  construction  of  Chief  Justice  Mar- 
shall and  the  full  court  over  which  he  presided. 
a  construction  which  has  never  to  this  day 
been  overruled  or  questioned  in  this  court,  how 
can  we  avoid  this  conclusion?  Can  it  be  said 
that  this  provision  did  not  conduce  towards 
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the  purpose  of  borrowing  money,  of  paying, 
debts,  of  raising  armies,  of  suppressing  insur- 
rection ?  Or  that  it  was  not  calculated  to  eflTect 
these  objects?  Or  that  it  was  not  useful  and. 
essential  to  that  end?  Can  it  be  said  that  this 
was  not  among  the  choice  of  means,  if  not  the 
only  means,  which  were  left  to  Congress  to* 
carry  on  this  war  for  national  existence? 

Let  us  compare  the  present  with  other  casea 
decided  in  this  court. 

If  we  can  say  judicially  that  to  declare,  as  in 
the  case  of  The  United  States  v.  Fisher,  that 
the  debt  which  a  bankrupt  owes  the  govern- 
ment shall  have  priority  of  payment  over  alL 
other  debts,  is  a  necessary  and  proper  law  to 
enable  the  government  to  pay  its  own  debts, 
how  can  we  say  that  the  legal  tender  clause 
was  not  necessary  and  proper  to  enable  the  gov- 
ernment to  borrow  money  to  carry  on  the  wart 

The  creation  of  the  United  States  Bank,  and 
especially  the  power  granted  to  it  to  issue 
notes  for  circulation  as  money,  was  strenuous- 
ly resisted  as  without  constitutional  authority;, 
but  this  court  held  that  a  bank  of  issue  was  nec- 
essary, in  the  sense  of  that  word  as  used  in  the 
Constitution,  to  enable  the  government  to  col-r 
lect,  to  transfer  and  to  pay  out  of  its  revenues. 

It  was  never  claimed  that  the  government 
could  find  no  *other  means  to  do  this.  It  ['63s 
could  not  then  be  denied,  nor  has  it  ever  been, 
that  other  means  more  clearly  within  the  com-» 
petency  of  Congress  existed,  nor  that  a  bank 
of  deposit  might  possibly  have  answered  with-, 
out  a  circulation.  But  because  that  was  the 
most  fitting,  useful  and  efficient  mode  of  doing 
what  Congress  was  apthorized  to  do,  it  was 
held  to  be  necessary  by  this  court.  The  necea-, 
sity  in  that  case  is  much  less  apparent  to  me 
than  in  the  adoption  of  the  legal  tender  clauae,- 

In  the  Veazie  Bank  v.  Fenno  [ante,  482],  de- 
cide4  at  the  present  term,  this  court  held,  aftec 
full  consideration,  that  it  was  the  privilege  o( 
Congress  to  furnish  to  the  country  the  currencjr 
to  be  used  by  it  in  the  transaction  of  business^ 
whether  this  was  done  by  means  of  coin,  of  the 
notes  of  the  United  States,  or  of  banks  create4 
by  Congress.   And  that  as  a  means  of  making 
this  power  of  Congress  efficient,  that  body  con  14 
make  this  currency  exclusive  by  taxing  out  of 
existence  any  currency  authorized  by  the  States. 
It  was  said  '*that  liaving,  in  the  exercise  of 
undoubted  constitutional  power,  undertaken  to 
provide  a  currency  for  the  whole  country,  it 
cannot  be  questioned  that  Congress  may  con" 
stilutionally  secure  the  benefit  of  it  to  the  peo^ 
pie  by  appropriate  means.'*  Which  is  the  mor^ 
appropriate  and  effectual  means  of  making  the 
currency  established  by  Congress  useful,  accept: 
able,  perfect — the  taxing  of  all  other  currency 
out  of  existence,  or  giving  to  that  furnished  by 
the  government  the  quality  of  lawful  tender  for 
debts?  The  latter  is  a  means  directly  conducive 
to  the  end  to  be  attained,  a  means  which  attain^ 
the  end  more  promptly  and  more  perfectly  than 
any  other  means  can  do.    The  former  is  a  re- 
mote and  im certain  means  in  its  eiTect,  and  19 
liable  to  the  serious  objection  that  it  interferes 
with  State  legislation.     If  Congress  can,  hoW'. 
ever,  under  its  implied-power,  protect  and  foster 
this  currency  by  such  means  as  destructive  tax- 
ation   on     state    bank    circulation    it    seems 
strange,  indeed,  if  it  cannot  adopt  the  more  ap- 
propriate and  the  more  eifectual  means  of  de<* 
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637*]  daring  these  notes  *of  its  own  issue,  for 
the  redemption  of  which  its  faith  is  pledaged, 
a  lawful  tender  in  payment  of  debts. 

But  it  is  said  that  the  law  is  in  conflict 
with  the  spirit,  if  not  the  letter,  of  several  pro- 
visions of  the  Constitution.  Undoubtedly,  it 
ia  a  law  impairing  the  obligation  of  contracts 
made  before  its  passage.  But  while  the  Con- 
stitution forbids  the  States  to  pass  such  laws 
St  does  not  forbid  Congress.  On  the  contrary, 
Congress  is  expressly  authorized  to  establish 
a  uniform  system  of  bankruptcy,  the  essence  of 
ahich  is  to  discharge  debtors  from  the  obliga- 
tion of  their  contracts;  a^d  in  pursuance  of 
this  power  Congress  has  three  times  passed 
such  a  law,  which  in  eveiy  instance  operated 
on  contracts  made  before  it  was  passed.  Such 
a  law  is  now  in  force,  yet  its  constitutionality 
has  never  been  Questioned.  How  it  can  be  in  ac- 
cordance with  the  spirit  of  the  Constitution  to 
destroy  directly  the  creditor's  contract  for  the 
sake  of  the  individual  debtor,  but  contrary  to 
its  spirit  to  affect  remotely  its  value  for  the 
safety  of  the  nation,  it  is  difficult  to  perceive. 
So  it  is  said  that  the  provisions,  that  private 
property  shall  not  be  taken  for  public  use  with- 
out due  compensation,  and  that  no  person  shall 
be  deprived  of  life,  liberty  or  property,  with- 
out due  course  of  law,  are  opposed  to  the  Acts 
under  consideration. 

The  argument  is  too  vague  for  my  perception 
by  which  the  indirect  effect  of  a  great  public 
measure,  in  depreciating  the  value  of  land^ 
stocks,  bonds,  and  other  contracts,  renders  such 
a  law  invalid  as  taking  private  property  for 
public  use,  or  as  depriving  the  owner  of  it 
without  due  course  of  law. 

A  declaration  of  war  with  a  maritime  power 
would  thus  be  unconstitutional,  because  the 
value  of  every  ship  abroad  it  lessened  twenty- 
five  or  thirty  per  cent,  and  those  at  home  al- 
most as  much.  The  abolition  of  the  tariff  on 
iron  or  sugar  would  in  like  manner  destroy 
the  furnaces,  and  sink  the  capital  employed  in 
the  manufacture  of  these  articles.  Yet  no  states- 
man, however  warm  an  advocate  of  high  tariff, 
has  claimed  that  to  abolish  such  duties  would 
be  unconstitutional  as  taking  private  property. 
If  the  principle  be  sound,  every  successive 
638*]  issue  of  government  'bonds  during  the 
war  was  void,  because  by  increasing  the  public 
debt  it  made  those  already  in  private  hands 
less  valuable. 

This  whole  argument  of  the  injustice  of  the 
law — an  injustice  which,  if  it  ever  existed,  will 
be  repeated  by  now  holding  it  wholly  void;  and 
of  its  opposition  to  the  spirit  of  the  Constitu- 
tion, is  too  abstract  and  intangible  for  appli- 
cation to  courts  of  justice,  and  is,  above  all, 
dangerous  as  a  ground  on  which  to  declare  the 
legislation  of  Congress  void  by  the  decision  of 
a  court.  It  would  authorize  this  court  to  en- 
force theoretical  views  of  the  genius  of  the  gov- 
ernment, or  vague  notions  of  the  spirit  of  the 
Constitution  and  of  abstract  justice,  by  declar- 
ing void  laws  which  did  not  square  with  those 
views.  It  substitutes  our  ideas  of  policy  for 
judicial  construction,  an  undefined  code  of 
ethics  for  the  Constitution,  and  a  court  of  jus- 
tice for  the  National  Legislature. 

Upon  the  enactment  of  these  legal  tender 
laws  they  were  received  with  almost  universal 
acquiescence  as  valid.  Payments  were  made  in 
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the  legal  tender  notes  for  debts  in  existence 
when  the  law  was  passed,  to  the  amount  of 
thousands  of  millions  of  dollars,  though  gold 
was  the  only  lawful  tender  when  the  debts  were 
contracted.  A  great  if  not  larger  amount  is 
now  due  under  contracts  made  since  their  pas- 
sage, under  the  belief  that  these  legal  tenders 
would  be  valid  payments. 

The  two  houses  of  Congress,  the  President 
who  signed  the  bill,  and  fifteen  state  courts, 
being  all  but  one  that  has  passed  upon  the 
question,  have  expressed  their  belief  in  the 
constitutionality  of  these  laws. 

With  all  this  great  weight  of  authority,  this 
strong  concurrence  of  opinion  among  those - 
who  have  passed  upon  the  question,  before  we 
have  been  called  to  decide  it,  whose  duty  it  was 
as  much  as  it  is  ours  to  pass  upon  it  in  the 
light  of  the  Constitution,  are  we  to  reverse 
their  action,  to  disturb  contracts,  to  declare 
the  law  void,  because  the  necessity  for  its  en- 
actment does  not  appear  so  strong  to  us  as  it 
did  to  Congress,  or  so  clear  as  it  was  to  other 
courts? 

Such  is  not  my  idea  of  the  relative  functions 
of  the  legislative  *and  judicial  depart-  ['639 
ments  of  the  government.  Where  there  is  a 
choice  of  means  the  selection  is  with  Congress, 
not  the  court.  If  the  act  to  be  considered  is  in 
any  sense  essential  to  the  execution  of  an  ac- 
knowledged power,  the  degree  of  that  necessity 
is  for  the  L^islature  and  not  for  the  court  to 
determine.  In  the  case  in  Wheaton,  from  which 
I  have  already  quoted  so  fully,  the  court  says 
that  "where  the  law  is  not  prohibited,  and  U 
really  calculated  to  effect  any  of  the  objects 
intrusted  to  the  government,  to  undertake  here 
to  inquire  into  the  degree  of  its  necessity,  would 
be  to  pass  the  line  which  circumscribes  the  Ju- 
dicial Department,  and  to  tread  on  legislative 
ground.  This  court  disclaims  all  pretenses  to 
such  a  power."  This  sound  exposition  of  the 
duties  of  the  court  in  this  class  of  cases,  re- 
lieves me  from  any  embarrassment  or  hesita- 
tion in  the  case  before  me.  If  I  had  enter- 
tained doubts  of  the  constitutionality  of  the 
law,  I  must  have  held  the  law  valid  until  those 
doubts  became  convictions.  But  as  I  have  a 
very  decided  opinion  that  Congress  acted  with- 
in the  scope  of  its  authority,  I  must  hold  the 
law  to  be  constitutional,  and  dissent  from  the 
opinion  of  the  court. 

I  am  authorized  to  say  that  Mr.  Justice 
Swayne  and  Mr.  Justice  Davis  concur  in  this 
opinion. 


JOHN  A.  McGLYNN,  Executor  of  D.  C.  Brod- 
erick,  Deceased,  Plff.  in  Err., 

V. 

EMILY    W.    MAGRAW,    Administratrix    of 
Henry  S.  Magraw,  Deceased. 

(See  S.  C.  8  Wall.  639,  640.  Note.) 

Hepburn  v.  Griswold,  ante,  p.  614,  followed. 

The  principles  of  the  decision  rendered  In  IIcp- 
hum  V.  GrUwoId,  ante.  S14.  govern  this  case. 

[No.  3  of  Dec.  Term,  1867.] 
Argued  Jan.  22,  1868.        Decided  Feb.  7,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
This  case  arose  upon  a  petition  filed  in  the 
Probate  Court  of  San  Francisco,  by  the  defend - 
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ant  in  orror,  to  compel  the  payment  in  coin  of 
a  certain  debt  due  before  the  passage  of  the 
Legal  Tender  Act.  A  decree  having  been  en- 
tered in  said  court  for  the  pajnnent  of  said  doht 
in  United  States  gold  coin,  the  respondent  took 
an  appeal  to  the  JSupreme  Court  of  the  State, 
liv  which  court  the  said  decree  was  afiinned ; 
whereupon  the  respondent  sued  out  this  writ  of 
■error. 

The  case  is  further  stated  by  the  court. 
Messr:*.  J.  M.  Carlisle  and  W.  W.  Cope,  for 
plaint  iff  in  error: 

It  will  be  maintained  that  "The  Legal  Tender 
Act  was  within  powers  of  Congress  conferred 
)>y  article  1,  sec.  8,  subd.  18,  of  Constitution." 

It  is  settled,  that  in  the  choice  of  means  to 
carry  into  effect  its  powers  expressly  granted, 
(\}n'^vosA  is  not  restricted  to  those  which  are 
absolutely  essential,  but  may  select  those  which 
are  iisoful  or  conducive  to  the  end  or  calcu- 
latod  to  effect  the  object.  And  Congress  is  the 
••t>li*  judge  of  the  degree  of  necessity  or  expedi- 
enrv. 

McCulloch  V.  Md.  4  Wheat.  316;  U.  S.  v. 
Fi>liMr.  2  Cnmch,  3o8. 

Xor  is  it  necessary  even  that  the  power  to 
be  exercised  should  be  necessary  to  the  execu- 
tion of  any  single  one  of  the  powers  expressly 
jrranted.  It  may  result  from  the  aggregate 
powiTs  of  the  government.  Such  is  the  power 
to  sue  and  make  contracts,  the  power  to  ac- 
quire territory,  etc. 

The  power  to  issue  notes  or  bills  of  credit 
an<l  make  them  a  legal  tender  in  payment  of 
debts,  was  a  well  known  expedient  of  govern- 
nu  nts  in  time  of  emergency.  It  was  a  com- 
mon practice  of  the  American  Colonies  before 
the  Revolution. 

See  Craig  v.  Mo.  4  Pet.  410;  Briscoe  t. 
Bank,  11  Pet.  257;  and  Darrington  v.  Bank, 
13  How.  12. 

The  Ctmtinental  Congress  also  issued  bills  of 
credit,  and  recommended  that  the  States  should 
make  them  a  legal  tender,  which  some  of  them 
did. 

So  in  the  wars  of  the  French  Revolution,  the 
assignats  were  made  a  legal  tender  by  law. 

In  England,  during  the  long  wars  that  fol- 
lowed The  French  Revolution,  specie  pajTiients 
were  suspended  by  the  Bank  of  England  by 
authority  of  law,  and  so  remained  for  over 
t\v(»utv  vears.  and  the  notes  of  that  bank  were 
made  in  effect  a  legal  tender,  and  speculating 
in  coin  vas  forbidden  by  law. 

It  is  seen  that  long,  protracted  and  expen- 
«ii\e  wars  coxiUX  not  be  conducted  by  govern- 
Tiicuts  in  modern  times  on  cash  principles,  and 
have  often  required  the  issue  of  legal  tender 
hills  of  credit,  as  a  means  of  conducting  them 
•*uecessfully.  This  must  surely,  then,  be  con- 
^i<lere<l  an  appropriate  means  to  that  end. 

There  i<  nothing  in  the  Constitution  to  con- 
vict with  the  power  claimed.  It  cannot  be 
said  that  the  a^rgregate  sentiment  of  the  fram- 
vv*  of  tlie  instrument  was  against  the  exercise 
<if  the  ]H>wer  when  necessary.  t 

In  praetic".  the  construction  of  the  Coustitu-  ' 
tion  has  b^en  settled  the  other  way.  Treasury! 
notes,  which  are  nothinir  but  bills  of  credit.  | 
liave  been  issueil  re|);»;»tedly  during  a  period  of  ' 
fiftv  vears  wil'i.'it  <H»j("etion.  the  first  issue 
liaviuu'  b«*^n  ap|'r<vod  bv  Mr.  Madison  hinis'»]f. 

See    Aois   of    Feb.   23,    1813;    Mar.   4,    1314;' 
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Dec.  26,  1814,  Oct.  12,  1837;  Jan.  31,  1842; 
Aug.  31,  1842,  July  22,  1846;  Jan.  28,  1847; 
Dec.  22,  1857,  etc.,  etc. 

It  has  been  decided  that  Treasury  notes  may 
be  made  a  legal  tender  in  payment  of  debts  of 
the  United  States.  Thorndike  v.  U.  S.  2  Mas.  1. 

It  has  been  decided  tliat  Congress  may,  un- 
der the  power  to  borrow  money,  declare  U.  S. 
stocks  and  securities  exempt  from  taxation,  in 
order  to  add  to  their  value. 

People  v.  Commissioners,  2  Black,  620,  17  L. 
ed.  451. 

There  is  no  reason  why,  for  the  same  object^ 
the  Treasury  notes  maj'  not  be  maue  lagai  ven- 
ders. 

The  prohibition  in  the  Constitution  elearlj 
applies  to  the  States  alone. 

See  the  cases  of  The  Bank  v.  Van  Dyck,  and 
Meyer  v.  Roosevelt,  27  N.  Y.  400;  Hintrager 
V.  Bates,  18  la.  174;  Lick  v.  Faulkner,  25  Cal. 
404 ;  Schollenberger  v.  Brinton,  3  Am.  Law  Reg. 
(N,  S.)  591;  Schoenberger  v.  Watts,  1  Am. 
Law  Reg.  (N.  S.)  553;  Warnibold  v.  Schlicting. 
16  la.  243. 

Mr.  J.  A.  Wills,  for  defendant  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court. 

In  this  case  a  claim  was  preferred  by  peti- 
tion in  the  Probate  Court  of  the  City  of  San 
Francisco,  upon  a  note  made  by  Broderick  to 
the  petitioner  at  New  York,  on  the  1st  of  July, 
1858. 

The  defense  set  up  by  the  executor  was  a  ten- 
der of  the  amount  due,  in  United  States  notes. 

To  this  it  was  answered  that  the  executor 
had  collected  the  debts  due  to  the  estate  in 
coin,  and  was  bound  as  trustee  to  pay  the  coin 
thus  collected,  to  the  creditors;  and  further, 
that  the  debt  was  contracted  prior  to  the  pas- 
sage of  the  Legal  Tender  Act,  and  could,  there- 
fore, be  satisfied  only  in  coin,  according  to  the 
terms  of  the  contract. 

Judgment  was  rendered  in  favor  of  the  peti- 
tioner, and.  the  judgment  was  affirmed  by  the 
Supreme  Court  of  the  State. 

It  is  not  necessary  now  to  examine  the  sev- 
eral questions  presented  by  the  record,  for  tliat 
the  principles  of  the  decision  just  rendered  re- 
quire the  affirmation  of  the  judgment  of  the 
Supreme  Court,  and  that  it  is  accordingly  af- 
firmed. 


THE  STATE  OF  TEXAS,  Complt^ 

V. 

GEORGE  W.  WHITE,  John  Chiles,  George  W. 

Stewart,  et  al. 

Order  that  defendant  pay  into  court  the  pro- 
ceeds of  property  in  suit,  received  by  him, 
pending  the  suit,  for  plaintiff's  use. 

Where  the  decree  of  this  court  required  a  de- 
fendant to  restore  rertalu  bonds  or  make  good  their 
prooecilB,  ard  payment  of  the  bonds  has  been  re- 
ceived by  him  i)entJlnp;  the  suit,  he  will  be  ordered 
to  pay  Into  court  the  amount  so  received  by  him. 
for  tlie  use  of  the  plaintlflT. 

[Xo.  4.  Original.] 

Argued  Feb.  4,  1870.  Decided  Feb.  7,  1870. 

OX  MOTION. 
The  case  i>^  auflleiently  stated  by  the  court. 
See,  also,  tiie  report  of  the  decision  of  thit 
case  on  the  merits,  ante,  227. 
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Mr.   Gfo.   W.  Paschal,   in   support   of  the 
motion. 
Mr.  James  Hughes,  contra. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  in  behalf  of  the  complain- 
ant for  an  order  upon  the  defendant,  Stewart, 
to  pay  the  amount  of  the  money  received  by 
him  pending  the  litigation,  into  court. 

The  decree  in  this  cause  heretofore  rendered, 
found  that  the  complainant  was  entitled  to  re- 
cover certain  bonds  and  coupons,  and  any  pro- 
ceeds thereof  which  had  come  into  the  posses- 
sion or  control  of  the  defendant,  with  notice 
of  the  equity  of  the  complainant;  and  further 
that  the  defendant,  Stewart,  was  accountable 
to  the  complainant  to  make  restitution  of  four 
of  said  bonds,  numbered  4230,  4231,  4235  and 
4236,  with  the  coupons  attached,  or  make  good 
the  proceeds  thereof. 

The  decree  as  to  Stewart  was  rendered  pro 
eonfesso,  and  a  motion  was  made  to  set  it 
aside,  and  for  a  new  hearing,  on  the  ground 
that  the  proceeds  of  the  bonds  were  i»aid  to 
him  before  serving  the  process;  but  on  consid- 
eration, the  court  being  satisfied  that  the  pay- 
ment of  the  bonds  was  received  by  him  pending 
the  litigation,  and  though  before  service  of 
process  on  him,  with  notice  of  the  equity  of 
the  complainant,  denied  the  motion. 

Upon  the  principle  of  this  decision  the  com- 
plainant is  entitled  to  the  order  for  which  the 
motion  asks,  and  it  will  be  allowed. 

The  clerk  is  directed  to  ascertain  the  amount 
received  by  the  defendant,  Stewart,  which 
amount  the  defendant  is  required  to  pay  into 
court,  for  the  use  of  the  complainant,  within 
thirty  days  from  the  date  of  this  order,  Feb.  7, 
1870. 


THE  STATE  OF  TEXAS,  Complainant, 

v. 
OEOROE  W.  WHITE,  John  Chiles  et  al. 

Defendant  who  has  received  payment  of  bonds 
in  suit,  pending  the  suit,  ordered  to  show 
cause  why  he  should  not  pav  the  amount  so 
received  to  the  clerk,  for  plaintiff— practioe 
on  such  motion. 

Where  this  eonrt  has  decreed  that  defendant  re- 
store certain  bonds  to  plaintiff,  or  make  good  their 
S  Wau.  U.  6.,  Book  19. 


proceeds,  and  defendant  has  received  payment  of 
the  bonds,  pending  the  litigation,  a  rule  nisi  or- 
dered to  Issue,  that  defendant  show  cause  why  an 
order  should  not  be  made  requiring  him  to  pay 
the  amount  so  received  by  him,  to  the  clerk,  fOr 
plaintiff. 

Motions  for  such  rule  should  generally  be  accom- 
panied by  an  affidavit  verifying  the  facts  on  which 
they  are  grounded,  but  where  due  notice  has  been 
given  to  defendant,  and  he  has  appeared  and  ad- 
mitted that  he  has  received  the  amount  and  stated 
that  he  Is  ready  to  answer  on  the  merits,  the 
court  will  grant  the  rule  nisi,  giving  leave  to  the 
parties  to  file  their  affidavits  on  the  hearing. 

[No.  4,  Original] 
Argued  Nov.  11,  1870.      Decided  Nov.  11,  1870. 


0 


N  MOTION. 


The  case  is  stated  by  the  court 
See,  alBO,  the  report  of  the  decision  of  this 
case  on  the  merits,  ante,  227. 
Mr.  T.  J.  Durant,  in  support  of  the  motion. 
Mr.  A.  0.  Riddle,  contra. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Responsive  to  the  motion  submitted  by  T.  J. 
Durant  in  this  case:  Ordered,  that  a  rule  nisi 
issue  to  George  W.  Paschal,  returnable  on  Fri- 
day next,  to  show  cause,  if  any,  why  the  rule 
prayed  in  the  motion  shall  not  be  granted — 
that  he,  the  said  Paschal,  pay  to  the  clerk  of 
this  court  for  the  benefit  of  the  complainant, 
the  sum  of  $47,325,  gold,  received  by  him  in 
behalf  of  the  complainant  in  said  cause,  as  al- 
leged in  the  pending  motion. 

Motions  for  such  a  rule  ousht  rcj^ularly  to 
be  accompanied  by  an  affidavit  verifying  the 
facts  on  which  ther  are  grounded,  and  when 
not  so  supported,  they  will  not  in  general  be 
entertained  by  the  court  for  affirmatm  action, 
but  the  docket  entries  and  papers  in  the  case 
show  that  due  notice  was  given  to  the  respond- 
ent before  the  hearing;  and  inasmuch  as  the 
respondent  appeared  by  counsel  and  admitted 
that  he  had  received  the  amount  alleged  in  the 
motion,  and  expressed  through  his  counsel  his 
readiness  to  answer  the  motion  upon  the  merits, 
the  court  think  it  proper  to  grant  the  rule  nisi, 
giving  leave  to  ttie  parties  respectively  to  file, 
at  the  hearing  on  the  rule  now  ordered,  such 
affidavits,  pertinent  to  the  Issue  involved  in  the 
rule,  as  they  shall  be  advised  are  necessary  to 
the  present  inquiiy, 
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THE  DECISIONS 


Supreme  Court  of  the  United  States 

AT 

DECEMBER  TEEM,   1869. 


IS*J  •MICHAEL  EEESE,  PIff.  in  Err., 

UNITED  STATES. 

(See  S.  C.  9  W»ll.  13-22.) 

BnratlM  in  recognizance,  how  hiT  bound — what 

pcMtpoDement  will  discharge— Mirut  of  bail 

uj  principal. 

t  iliall  apiiear  i 

run  later. 

'    — 'nulBtlc.-    ..    ,.-., 

J  dUpoaltloD  ol  othtr  c  _      

ent  with  tbe  coDdltlon  of  tha  recognliftocu  andius- 
ebarscd  the  auretlei. 

U*blllt7  of  lurntlM  on  a  recoEnlzaDce  li  limited 
to  tha  precise  tecmi  of  the!~  coDCrict. 

Adt  cbange  In  the  contract  made  bj  the  prln- 


dpala.   without  the    anent    ol  tha   ■aretlea.   dla- 

... .K —  J —  ..  matter  how  triTlal  the' 

ar  be  of  adTantage  to 


ehsDse.  or  ercD  tiiat  It 
the  auretlet. 

■""B  power  of  arrest  by  __ 

jnty  be  nercUed  wfthln 

United  State*. 

where  tbe  government  baa  conseated  that  a  i 
tendant  In  a  criminal  action  ml^ht  depart  oat  ' 
tha  terrltorr  of   the    Cnited  States  to  •  fonli 

eoantrr.  beyoDd  the  reach  of  his  bait,  ~~'  

abroad  for  —   '   "  "   


Decided  Jan.  24,  1870. 


StatM  for  the  District  of  California. 

This  action  was  brought  in  the  court  below 
by  the  defendant  In  error,  upon  a  recognicanco 
for  the  appearance  of  a  certain  defendant  in  in- 
dictment. Judgment  having  been  giveu  by  that 
court  for  the  plaintiff,  the  defen£uit  sued  out 
thia  writ  of  error. 

The  case  it  fully  stated  by  the  court. 

Mr.  B.  Caaserly,  for  plaintiff  in  error; 

Even  though  the  recognizance  waa,  when 
taken,  a  valid  obligation,  yet  the  sureties  were 
discharged  by  mattera  subsequently  arising  out 
of  the  writMn  stipulation  for  a  postponement 
of  the  criminal  actions  against  their  princtpai, 
Limantour,  for  a  long  and  uncertain  period, 
made  without  their  knowledge  or  privity  in  any 
way,  between  him  and  the  United  States,  Au- 
gust 24,  1857,  and  then  entered  as  an  order  of 
court;  and  by  the  circumstances  connected  with 


should  be  entered  into,  Limantour  ana  Ms  wit- 
ca  would  return  to  Mexico,  and  would  re< 
main  there  until  the  several  cases  in  the  United 
States  District  Court  were  finally  disposed  of; 
and  in  case  the  criminal  actions  against  him 
were  to  be  brought  on  for  trial,  that  Liman- 
tour should  aftrawarda  have  time  enough  al- 


NOTi.. — When  > 


where  ball  In  criminal  C 


HUT  arrest  principal. 

The  law  suppoeei  the  principal  to  be  In  the  cos- 
5*11,  and  the  bait  or  his  aQthotlied 


t  msT  take  blm  when  snd  where  he  chooses 

I  delalD  or  lurreeder  him  Into  the  caitodv  of 

■      ■-       Iniersoll,   7   Johns.   Ui; 

jwcii,  a  uiiin.  8S ;  Meddowscroft  v. 

Batton.  1  Bob.  k  P.  61 :  State  v.  Hafaon,  8  Harr. 
ces :  Harp  r.  Osgood.  2  Bill.  21S ;  Hawk,  P.  C.  B. 
2.  cb.  IS,  KC.  3. 

If  bail.   In  arres         . 
violence,   ther  ate  llsbli   — 
Pease  t.  Burt,  3  Day,  485. 

The  ball  has  a  right  at -. 

aireat  bis  principal  and  to  deliver  him  to  the  cub- 
tsdj  ot  the  mailstrate  before  whom  the  bsll  was 
altered.  State  v.  Laiarre,  12  La.  Ane.  ISS :  State 
V.  LeCert,  1  BbIIct,  470 ;  Com.  v,  Bronson,  14  B. 
Hon.  3S1 ;  Mtlburo.  Ex  parte,  9  Pet.  T04. 

Where  private  Individual  arrest*  one  under  ball 
tor  crime  without  anv  deputation  or  autborltf  Id 
writing,  the  arrest  Is  Illegal  and  does  not  discharge 
the  recoKDluDce.     People  v.  Uoore.  2  Doug.  1. 

Ball  mar  toko  their  principal  In "--  "•---- 

—  break  open  — ■—  -■ •  •*■- 


nay 


r  door  of  the  house  to  t 


him :  so,  si 
Nlcholls  V. 
Bali,  514  -  C 
Parker,  IT  1 
Bald.  ST8; 
V.   Hurst.  4 


J  the  ball. 
!ter»dorf  on 
IS;  Bean  v. 
.  Tompkms, 

!a,  3  U.^ul 

>r  In  night. 
V.  Bailo,  8 


__  .__ 'Cited  upot 

warrant  before  a  detaalt  of  appearance.  It  ' 

alent  to  a  surrender,  snd  ball  are  dlscbarg< 


3tonr.  10  Wend.  4B1. 
ender  of  principal  after 
Iocs  not  disc' 


TS 


r  surety,  thon^  ci 
remit  penalty  In 


- , ,  —  whole  or 

In  part.    Com.  v.  Johnson,  S  Coab,  454. 

Aa  to  right  ot  sureties  on  ball  bond  to  parsue 
their  principal  Into  another  state  for  tbe  purpoa* 
of  arresting  him — see  note,  14  L.B.A.  SOB. 
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lowed  him  to  notify  and  get  his  witnesses,  and 
return  with  them  to  San  Francisco. 

The  sureties  knew  nothing  of  the  stipula- 
tion and  had  nothing  whatever  to  do  with  it. 
The  entire  transaction  was  between  the  parties 
to  the  criminal  actions,  the  United  States  and 
Limantour. 

When  Limantour  was  in  court,  in  August, 
1857,  ready  and  pressing  for  trial,  he  had  ful- 
filled his  obligation  on  the  recognizance,  both 
to  the  government  and  to  his  sureties.  Had  the 
trial  gone  on,  the  liability  of  his  sureties  would 
doubtless  have  ended  there. 

As  matter  of  law,  the  sureties  were  dis- 
charged by  the  transaction  for  the  postpone- 
ment to  which  they  were  no  parties,  and  from 
which,  as  a  natural  sequence,  the  other  results 
followed. 

Rees  V.  Berrington,  2  Ves.  Jr.  540;  3  Lead. 
Cas.  Eq.  817;  £ng.  Note,  819;  Am.  Notes, 
859,  and  cases  cited;  Theob.  Pr!n.  &  Sur.  sec 
152;  as  to  bail,  Id.  220,  and  numeroti8  coses 
cited;  Burge,  Surety,  203,  and  cases  cited. 

It  is  not  material  whether  inquiry  results  or 
not,  and  although  the  surety  be  benefited,  he 
has  a  right  to  s&nd  upon  his  contract. 

Burge,  Surety,  203,  and  cases  in  n.  e;  Rees 
▼.  Berrington,  3  L.  Cas.  Eq.  817;  Am.  Notes, 
560,  and  cases  cited;  Rees  v.  Berrington,  2  Ves. 
Jr.  543,  cited  and  approved  in  Rathbone  v. 
Warren,  10  Johns.  595. 

A  fortiori,  it  is  not  necessary  to  show  that 
the  surety  was  damaged.  It  is  enough  if  he 
might  have  been. 

Bowmaker  v.  Moore,  7  Price,  231;  and  see 
Theob.  Prin.  &  Sur.  sec  155. 

Indeed,  the  rule  is  on  principle,  that  the  sure- 
ty  is  discharged  whenever  the  new  agreement 
^s  made  and  before  an  actual  result. 

3  Lead  Cas.  Eq.  Am.  Notes,  550,  and  cases 
dted;  Bowmaker  v.  Moore,  7  Price,  233;  Burge, 
Surety,  205,  and  cases  in  n.  a. 

During  that  interval  the  plaintiff,  by  the 
stipulation,  was  disabled  from  retaking  Liman- 
tour, and  the  rule  appears  to  be  that  as  the 
right  of  the  bail  is  merely  derivative  they  can- 
not retake  whenever  the  plaintiff  cannot.  This 
is  decided  or  assumed  in  the  English  cases. 
Theob.  Prin.  &  Sur.  sec.  220,  and  the  cases  cited. 

Had  the  stipulation  done  nothing  more  than 
that  it  induced  the  principal  to  leave  the 
State,  the  bail  would  have  been  exonerated. 

Rathbone  v.  Warren,  10  Johns.  595,  and  see 
Chancellor's  opinion.  589;  Niblo  v.  Clark,  3 
Wend.  24;  S.  C.  on  error,  6  Wend.  236;  Bow- 
maker V.  Moore,  7  Price,  223;  S.  C.  3  Price, 
214;  King  v.  Baldwin,  17  Johns.  391,  and  see 
authorities  cited  supra,  sec.  5,  p.  41. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  defendant  in  error: 

The  postponement  of  the  trial  until  this  ap- 
peal was  disposed  of,  was  a  very  proper  exer- 
cise of  the  power  of  the  court,  provided  the  ac- 
cused waived  his  right  to  a  speedy  trial  and 
assented  to  the  postponement.  In  this  act  we 
do  not  perceive  any  ground  upon  which  the 
bail  can  claim  exemption  from  liability  on  their 
recognizance.  They  were  not  bound  to  continue 
as  sureties  any  longer  from  this  circumstance 
than  without  it.  They  could  have  surrendered 
the  defendant  at  any  time  afterwards  and  been 
exonerated.  In  the  theory  of  the  law,  he  was  in 
their  custody  as  jailers  of  his  own  choosing, 

54a 


subject  to  be  surrendered  at  any  moment.  If 
they  failed  to  exercise  their  power  over  him, 
they  must  bear  the  responsibility  attached  to 
the  position  they  voluntarily  assumed. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  December,  1856,  Jose  Y.  Limantour  was 
indicted  at  San  Francisco  by  the  Grand  Jury 
of  the  Circuit  Court  of  the  United  States,  for 
uttering  and  publishing  as  true — ^to  the  Board 
of  liand  Commissioners  created  under  the  Act 
of  March  3,  1851,  to  ascertain  and  settle  pri- 
vate land  claims  in  the  State  of  California — 
a  false  writing,  purporting  to  be  a  grant  of 
certain  described  lands  in  California  from  the 
Mexican  Governor,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false. 
To  this  indictment  Limantour  appeared  and 
pleaded  not  guilty.  He  was  then  admitted  to 
bail  on  motion  of  his  counsel,  the  amount  be- 
ing fixed,  by  order  of  the  court,  at  $30,000. 

Soon  after  the  issue  w^as  thus  joined,  a  mo- 
tion was  made  on  the  part  of  the  United  States, 
to  set  the  case  for  trial  early  in  January,  1857. 
This  motion  was  resisted,  and  at  the  same  time 
application  was  made  on  the  part  of  Liman- 
tour for  a  continuance  of  the  cause,  and  in 
support  of  the  application  his  affidavit  was 
read,  in  which  he  asserted  the  genuineness  of 
the  grant  allq^  by  the  United  States  to  have 
been  forged,  and  that  it  was  made  at  the  timt 
and  bv  the  officers  as  averred  by  him.  For 
alleged  perjury  in  making  this  affidavit,  the 
grand  jury  soon  afterwards  found  a  second  in- 
dictment against  him.  To  this  indictment  be 
also  appeared  and  pleaded  not  guilty,  and  upon 
the  motion  of  his  counsel  was  admitted  to  bail, 
its  amount  being  fixed  at  $5,000. 

By  order  of  the  court,  the  recognizance  of 
bail  was  taken  in  one  instrument,  the  obliga* 
tion  of  the  sureties  being  the  amount  required 
in  both  cases.  The  defendant,  Michael  Reese, 
and  one  Manuel  Castro,  became  the  sureties 
of  Limantour,  binding  themselves  jointly  and 
severally  ,in  the  sum  designated.  It  is  upon 
this  recognizance  that  the  present  action  waa 
brought.  It  recites  the  findins  and  present- 
ment of  the  two  indictments,  the  commitment 
of  Lfmantour  *thereon,  and  the  order  of  [*X5 
the  court  for  his  discharge  on  furnishing  the  re- 
quired bail,  and  with  condition  that  Liman- 
tour shall  personally  appear  at  the  next  regular 
term  of  the  circuit  court  to  be  held  in  the  City 
of  San  Francisco,  and  at  any  subsequent  term 
to  be  thereafter  held  in  that  city,  to  answer 
all  such  matters  and  things  as  shall  be  objected 
against  him,  and  to  abide  the  order  of  the 
court,  and  not  to  part  therefrom  without  leave 
first  obtained.  This  recognizance  is  dated  the 
5th  of  February,  1857. 

At  the  subsequent  term  of  the  circuit  court, 
in  August  of  that  year,  Limantour  appeared 
and  was  ready  and  pressing  for  trial  in  both 
cases,  with  witnesses  brought  in  attendance 
from  the  City  of  Mexico.  The  District  Attor- 
ney thereupon  moved  for  a  postponement  of  the 
trials.  At  this  time  two  cases  of  Limantour, 
for  land  claimed  under  alleged  Mexican  grants, 
were  pending  in  the  District  Court  of  the  Unit- 
ed States,  on  appeal  from  decrees  of  the  Land 
Commissioners,  by  whom  the  claims  had  been 
confirmed.    One  of  the  cases  was  for  a  claim 
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under  the  alleged  forged  grant.  The  witnesses 
in  attendance  were  persons  who  were  brought 
from  Mexico  to  testify  in  the  land  cases,  and 
they  were  obliged  to  return  without  delay.  It 
was,  therefore,  stipulated  between  the  District 
Attorney  and  the  counsel  of  Limantour  on  the 
one  side,  that  the  postponement  desired  by  the 
government  should  be  assented  to;  and  on  the 
other  side,  that  neither  of  the  criminal  actions 
ahould  be  brought  to  trial  until  after  final  de- 
crees had  been  rendered  in  the  two  land  cases 
by  the  district  court;  and  if  both  or  either  of 
the  decrees  were  in  favor  of  the  claimant,  the 
criminal  actions  should  be  dismissed  by  the 
United  States,  but  if  the  decrees  were  adverse 
to  the  claimant,  reasonable  time  should  be 
£iven  him  to  prepare  for  the  trial  of  the  crimi- 
nal actions  and  to  procure  the  attendance  of 
such  of  his  witnesses  as  resided  without  the 
8tate  of  California.  The  stipulation  w&s  en- 
tered upon  the  minutes  of  the  court,  and  the 
postponement  desired  was  granted  by  order  of 
the  court,  in  accordance  with  its  term^. 
x6*]  'It  was  proved  at  the  trial  without  ob- 
jection, that  it  was  fully  understood  by  all  par- 
ties at  the  time,  that  if  the  stipulation  should 
be  made,  Limantour  and  his  witnesses  would 
return  to  Mexico  and  remain  there  until  the 
civil  cases  in  the  United  States  District  Court 
were  finally  disposed  of,  and  that  Limantour 
aliould  afterwards  have  time  enough  allowed 
him  to  notify  and  get  his  witnesses  and  return 
with  them  to  San  Francisco. 

The  result  was  that  the  witnesses  of  Liman- 
tour returned  at  once  to  Mexico,  and  after  two 
or  three  months'  delay,  Limantour  followed 
them  and  never  returned  to  California. 

The  sureties  on  the  recognizance  had  noth- 
ing to  do  with  the  stipulation  in  any  way,  and 
hsid.  no  knowledge  of  it. 

In  November,  1858,  the  district  court,  by  its 
decree,  rejected  the  claims  of  Limantour  in 
both  of  the  land  cases,  and  soon  after  the  Dis- 
trict Attorney  moved  that  the  criminal  actions 
be  set  for  trial.  After  repeated  adjournments, 
the  motion  was  finally  argued  and  decided  in 
March,  1859,  and  on  the  26th  of  that  month, 
the  cases  were  set  for  trial  on  the  25th  day  of 
April  following.  On  this  latter  day  the  two 
actions  were  called,  and  Limantour  was  called 
in  both,  but  he  did  not  appear  in  either  of 
them,  and  thereupon  an  order  was  entered, 
forfeiting  the  recognizance  of  bail. 

As  a  defense  to  the  action  the  defendant  re- 
lied in  the  circuit  court  upon  several  grounds, 
the  principal  of  which  were  these: 

First.  That  the  acts  charged  in  the  two  in- 
dictments did  not,  at  the  time  of  their  alleged 
commission,  constitute  any  offense  under  the 
laws  of  the  United  States:  and,  as  a  conse- 
quence, that  the  indictments  and  all  proceed- 
i8*]  ings  thereunder,  •including  the  requiring 
•of  bail  for  the  appearance  of  the  party  indicted, 
were  void. 

Second.  That  if  the  indictments  and  pro- 
ceedings thereunder  were  not  void,  the  stipu- 
lation of  August,  1857,  for  a  postponement  of 
the  trials,  released  the  sureties  from  liability 
on  their  recognizance;  and. 

Third.  That  the  recognizance  was  void  in 
embracing  the  amount  required  as  bail  upon 
t>oth  indictments. 

The  third  ground  here  stated  is  not  pressed  t 
^  Wall. 


in  this  court.  The  other  two  grounds  are  sub- 
stantially the  same  which  are  urged  here,  dif- 
fering only  in  their  form  of  statement.  Upon 
the  first  of  these  we  express  no  opinion.  Upon 
the  second  we  are  of  opinion  that  the  circuit 
court  erred,  and  for  reasons  which  may  be 
briefly  stated. 

The  condition  of  the  recognizance  provided 
for  the  personal  appearance  of  Limantour  at 
the  next  regular  term  of  the  Circuit  Court  in 
San  Francisco,  and  also  at  any  subsequent 
term  to  be  thereafter  held  in  that  city.  It  has 
been  suggested  that  the  provision  for  the  ap- 
pearance of  the  party  at  any  term  subsequent 
to  that  succeeding  his  arrest  is  unusual  and  in- 
valid; but  we  do  not  pass  upon  the  suggestion, 
and  for  the  puiposes  of  this  case  we  slull  treat 
the  recognizances  as  unobjectionable  in  form. 
At  the  next  regular  term  after  its  execution 
the  party  personally  appeared  with  his  wit- 
nesses and  pressed  the  trial  of  the  indictments. 
The  first  portion  of  the  condition  of  the  recog- 
nizance was  thus  complied  with.  The  pro- 
vision for  his  appearance  at  any  subsequent 
term  had  reference  to  such  subsequent  term  as 
miffht  follow  in  regular  succession  in  the  course 
of  business  of  the  court.  It  was  inserted  to  ob- 
viate the  necessity  of  renewing  the  bail  every 
time  the  cases  were,  from  any  cause,  continued 
from  one  term  to  another.  It  was  not  intended 
to  apply  to  an^  distant  future  term  to  which 
either  party  might  be  disposed  to  postpone  the 
trials  without  reference  to  any  intervening 
term.  The  principal  and  sureties  by  their  rec- 
ognizance covenanted  with  the  United  States 
that  the  principal  should  appear  before  the 
court  and  answer  all  such  matters  as  might  be 
objected  against  him  at  the  next  term,  and 
from  *term  to  term  until  the  cases  were  [*X9 
disposed  of;  not  that  he  should  appear  at  the 
next  term,  and  then  at  a  term  years  later,  de- 
pending for  its  designation  upon  the  happening 
of  a  contingent  event. 

The  stipulation  in  this  case  was  for  a  post- 
ponement of  the  trial  of  the  criminal  actions 
for  a  period  of  uncertain  duration;  until  final 
decrees  should  be  rendered  by  the  District 
Court  of  the  United  States  in  certain  cases 
pending  on  appeal  from  the  Board  of  Com- 
missioners created  under  the  Act  of  March  3, 
1851,  to  ascertain  and  settle  private  land  claims 
in  the  State  of  California.  Cases  on  appeal 
from  that  Board  were  not  heard  upon  the  rec- 
ord transmitted  to  the  court,  and  therefore 
were  not  subject  to  be  disposed  of  whenever 
they  could  be  argued. .  They  were  tried  anew 
upon  the  testimonv  and  proceedings  had  before 
the  board,  and  sucn  further  testimony  as  might 
be  produced  by  the  parties  in  the  district  court. 
U.  S.  V.  Ritchie,  17  How.  533,  15  L.  ed.  238; 
Griser  v.  McDowell,  6  Wall.  375,  18  L.  ed.  866. 
The  proceedings  in  the  court  advanced  slowly 
when  new  testimony  was  produced,  as  it  was 
required  to  be  taken  in  writing  and  by  question 
and  answer.  Independent  of  this  circumstance 
it  was  difficult  to  anticipate  the  period  which 
any  case,  meeting  with  opposition  and  seriously 
contested,  would  occupy.  The  difficulty  of  de- 
termining in  advance  the  duration  of  litigated 
proceedings,  which  exists  in  all  cases,  was  in* 
creased  with  respect  to  Mexican  land  cases, 
appealed  from  the  board  to  the  District  Court 
of  the  United  States,  by  a  variety  of  causes; 
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among  others,  from  the  manner  in  which  the 
testimony  was  taken,  as  already  stated;  the 
necessity  of  looking  into  the  archives  of  the 
former  department  of  California,  and  some- 
times of  the  Supreme  Government  at  the  City 
of  Mexico;  of  examining  Mexican  witnesses, 
iffnorant  of  our  language,  and  of  interpreting 
Mexican  and  Spanish  usages,  ordinances  and 
laws.  In  the  cases  of  the  City  of  San  Fran- 
cisco and  of  the  City  of  Sonoma,  3  Wall.  684, 
18  L.  ed.  115,  the  appeals  were  pending  in  the 
district  court  for  over  eight  years.  These 
cases  of  Limantour  involved  lands,  in  the 
ao*]  City  of  San  Francisco  *and  adjoining  it, 
covered  with  buildings  and  expensive  and  per- 
manent improvements,  which  were  of  the  value 
of  many  millions.  His  claims  were,  for  this 
reason,  as  well  as  their  supposed  fraudulent 
character,  vigorously  contested,  not  only  by  the 
United  Stateis,  but  by  citizens  of  San  Fran- 
cisco, acting  in  concert  with  the  district  at- 
torney. A  final  disposition  of  them  until  after 
the  lapse  of  many  months,  and  perhaps  of 
several  years,  could  not,  therefore,  have  been 
reasonably  anticipated. 

The  stipulation  to  postpone  the  trials  until 
after  such  final  disposition,  was  inconsistent 
witii  the  condition  of  the  recognizance.  It  re- 
leased Limantour  from  the  obligation  of  ap- 
pearing at  any  subsequent  tenn  following  the 
then  next  term  in  r^^lar  succession.  It  sub- 
stituted for  it  an  agreement  that  he  need  not 
appear  at  any  such  subsequent  term,  but  only 
at  such  term  as  might  be  held  after  the  hap- 
pening of  an  uncer&in  and  contingent  event. 
The  stipulation,  in  other  words,  superseded  the 
condition  of  the  recognizance.  ^ 

nils  will  readily  appear  if  we  consider  the 
condition,  which,  subsequent  to  that  stipula- 
tion, must  have  been  exacted  in  a  new  recog- 
nizance, if  the  sureties  on  the  present  recogni- 
zance had  surrendered  their  principal.  It 
could  not  have  been  for  the  appearance  of  the 
defendant  at  the  next  regular  term  thereafter, 
or  any  succeeding  term,  for  such  a  condition 
would  have  been  inconsistent  with  the  stipu- 
lation. It  could  only  have  been  for  his  ap- 
pearance at  such  term  as  might  be  designated 
by  ti^e  district  attorney  or  the  circuit  court, 
after  the  final  decrees  were  rendered  by  the 
district  court  in  certain  land  cases  pending 
therein  on  appeal  from  the  Board  of  Land  Com- 
missioners; provided  always,  that  such  decrees 
were  against  the  claimant;  and  provided  furth- 
er, that  the  term  designated  allowed  reasonable 
time  to  the  defendant  to  prepare  for  trial,  and 
to  procure  the  attendant  to  prepare  for  trial, 
and  to  procure  the  attendance  of  witnesses  re- 
siding out  of  th^  State.  It  reauires  no  argu- 
ment to  show  that  a  condition  like  this  would 
be  a  very  different  one  from  that  embodied  in 
the  existing  recognizance. 

If,  now,  we  apply  the  ordinary  and  settled 
az*]  doctrine,  which  'controls  the  liabilities  of 
sureties,  it  must  follow  that  the  sureties  on  the 
recognizance  in  suit  are  discharged.  The 
stipulation,  made  without  their  consent  or 
knowledge,  between  the  principal  and  the  Gov- 
ernment, has  changed  the  character  of  his  obli- 
gation :  it  has  released  him  from  the  obligation 
with  which  they  covenanted  he  should  comply, 
and  substituted  another  in  its  place. 

It  is  true,  the  rights  and  liabilities  of  sureties 
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on  a  recognizance  are  in  many  respects  differ- 
ent from  those  of  sureties  on  ordinary  bonds  or 
commercial  contracts.  The  former  can  ift  any 
time  discharge  themselves  from  liability  by  sur* 
rendering  their  principal,  and  they  are  dis- 
charged by  his  death.  The  latter  can  only  be 
released  by  payment  of  the  debt  or  performance 
of  the  act  stipulated.  But  in  respect  to  the 
limitations  of  their  liabilitv  to  the  precise 
terms  of  their  contract,  and  the  effect  upon 
such  liability  of  any  change  in  those  terma 
without  their  consent,  their  positions  are  simi- 
lar. And  the  law  upon  these  matters  is  per- 
fectly well  settled.  Any  change  in  the  con- 
tract, on  which  they  are  sureties,  made  by  the 
principal  parties  to  it  without  their  assent,  dis- 
charges them,  and  for  obvious  reasons.  When 
the  change  is  made  they  are  not  bound  by  the 
contract  in  its  original  form,  for  that  haa 
ceased  to  exist.  They  are  not  boimd  by  the  con- 
tract in  its  altered  form,  for  Co  that  they  have 
never  assented.  Nor  does  it  matter  how  trivial 
the  change,  or  even  that  it  may  be  of  advantage 
to  the  sureties.  They  have  a  right  to  stand 
upon  the  very  terms  of  their  undertaking. 

There  is  also  another  view  of  the  stipulation 
which  leads  to  the  same  result.  By  the  re- 
cognizance the  principal  is,  in  the  theory  of 
the  law,  committed  to  the  custody  of  the  sure- 
ties as  to  jailers  of  his  oym.  choosing,  not  that 
he  is,  in  point  of  fact,  in  this  country  at  least, 
subjected  or  can  be  subjected  by  them  to  con- 
stant imprisonment;  but  he  is  so  far  placed  in 
their  power  that  they  may  at  any  time  arrest 
him  upon  the  recognizance  and  surrender  him 
to  the  court  and,  to  the  extent  necessary  to 
accomplish  this,  may  restrain  him  of  his  liberty. 
This  power  of  arrest  can  only  be  exercised 
within  the  territory  of  the  United  States;  and 
there  is  *an  implied  covenant  on  the  part  [*2a 
of  the  principal  with  his  sureties,  when  he  is 
admitt^  to  bail,  that  he  will  not  depart  out 
of  this  territory  without  their  assent.  There 
is  also  an  implied  covenant  on  the  part  of  the 
Government,  when  the  recognizance  of  bail  is 
accepted,  that  it  will  ^lot  in  any  way  interfere 
with  this  covenant  between  them,  or  impair  its 
obligation,  or  take  any  proceedings  with  the 
principal  which  will  increase  the  risks  of  the 
sureties  or  affect  their  remedy  against  him. 

The  stipulation  in  this  case  was  made  witb 
the  distinct  understanding  of  the  parties,  that 
upon  its  execution  Limantour  and  his  witnesses 
would  return  to  Mexico,  and  trould  remain 
there  until  the  civil  cases  in  the  district  court 
were  finally  disposed  of,  and  that  he  should  aft- 
erwards have  time  allowed  him  to  obtain  his 
witnesses  and  return  to  this  country  with  them. 
The  Government  thus  consented  that  Liman- 
tour might  depart  out  of  the  territory  of  the 
United  States  to  a  foreign  country,  where  it 
would  be  impossible  for  the  bail  to  exercise 
their  right  to  arrest  and  surrender  him;  and 
further,  it  consented  that  he  might  remain 
abroad  for  a  period  of  indefinite  duration. 
This  was  all  done  without  the  concurrence  or 
even  knowledge  of  the  sureties,  whose  risks 
were  thus  greatly  increased. 

It  would  be  against  all  principle  and  all  jus- 
tice to  allow  the  Government  to  recover  against 
the  sureties  for  not  producing  their  principal^ 
when  it  had  itself  consented  to  his  placing 
himself  beyond  their  reach  and  control.  Rath- 
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bone  T.  Warren,  10  Johns.  687,  589;  Niblo  v. 
Clark,  3  Wend.  24,  27;  S.  C.  on  error,  6 
Wend.  236,  245;  Bowmaker  v.  Moore,  7  Price, 
223,  231,  234;  S.  C.  3  Price,  214. 

The  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial,  and  it  is  so  ordered. 


the  seal  of  the  court  from  which  the  same  may 


issue. 


a3»]  •RICHARD  H.  McGOON,  Plflf.  in  Err., 

V. 

SAMUEL  H.  SCALES. 

(See  S.  C.  9  Wall.  23-32.) 

U.  S.  land  not  taxable — Wisconsin  Statute  of 
Uses — passive  trusts — judgment  not  collater- 
ally questioned — ^when  appearance  admits 
jurisdiction — ^judicial  sale  not  invalidated  by 
reversal  of  judgment — state  decision. 

Land  owned  by  the  United  States  is  not  subject 
to  state  taxation. 

In  Wisconsin,  by  the  Statute  of  Uses  and  Trusts, 
passive  trusts  are  abolished. 

The  deed  or  instrument  by  which  a  passive  trust 
Is  created,  or  attempted  to  be,  takes  effect  as  a  con- 
veyance directly  to  the  cestui  que  trust,  in  whom 
the  legal  title  vests,  and  the  trustee  acquires  no 
estate  or  Interest  whatever. 

Land  held  under  a  passive  trust  is  liable  to  be 
subjected  to  Judicial  sale  for  the  debts  of  the  cestui 
que  trust. 

If  a  court  had  jurisdiction  to  render  the  Judf?- 
ment  which  It  did,  no  error  In  its  proceedings  will 
render  the  judgment  void;  nor  can  such  errors 
be  considered,  when  the  judgment*  Is  brought  col- 
laterally Into  question. 

Where  parties  appeared  and  contested  a  suit, 
they  cannot  deny  a  jurisdiction  to  which  they 
voluntarily  submitted. 

A  State  can  pass  laws  to  subject  the  lands  of  a 
corporation,  whose  charter  has  expired,  to  the  debts 
which  It  owes  to  the  citizens. 

Where  a  sale  was  made  under  a  judgment  while 
It  was  In  force,  to  one  who  was  no  party  to  the 
suit,  the  reverisal  of  the  judgment  cannot  affect  the 
our  chaser 

State  decision  as  to  amendment  of  an  execution 
Issued  under  its  laws,  controls  this  court. 

[No.  92.] 
Argued  Nov.  30,  1869.      Decided  Jan.  24,  1870. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

An  action  of  ejectment  was  brought  in  the 
court  below,  by  the  plaintiff  in  error,  which 
resulted  in  judgment  for  the  defendant.  The 
plaintiff  thereupon  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  William  P.  Lynde,  M.  M.  Cothren, 
Henry  S.  Magoon  and  J.  M.  Carlisle,  for 
plaintiff  in  error: 

By  virtue  of  Hezekiah  H.  Gearys  trust  deed 
to  James  Campbell,  dated  Nov.  2,  1842,  grantee, 
Campbell,  became  clothed  with  the  whole  estate 
in  law  and  equity,  subject  only  to  the  execution 
of  the  trust. 

The  sales'  under  Corwith's  execution  were 
void,  being  without  seal;  and  the  purchaser 
had  a  perfect  remedy  against  Corwith,  the  ex- 
ecution creditor,  for  the  purchase  money  and 
interest. 

"All    writs,     .    .     .     shall    be    sealed    with 

NoTB. — Title  and  transfer  by  deed  or  devise  gov- 
erned by  lex  loci  rel  aitoj — see  note  to  Clark  v. 
Graham.  6  Wheat.  577 ;  note  to  Elmendorf  v. 
Taylor,  10  Wheat.  152 ;  note  to  Darby  v.  Mayer. 
10  Wheat.  465,  and  note  to  Jackson  v.  Chew,  12 
Wheat.  153. 

Sale  of  land  for  tax'^ — strict  compliance  with 
statute   necessary — see   note   to   Williams   v.   Pey- 
ton. 4  Wheat.  77. 
9  Walu 


Wis.  R.  S.  1849,  p.  493;  see  Ins.  Co.  v.  Hal- 
lock,  0  Wall.  656,  18  L.  ed.  948. 

The  sheriff's  deed  to  defendant.  Scales,  being 
executed  more  than  two  years  after  issue  joined, 
made  it  incumbent  on  defendant  to  give  notice 
before  trial  by  proper  plea  or  answer,  that  he 
would  read  the  same  in  evidence. 

The  defendant  and  his  alleged  assignor. 
Earnest,  being  purchasers  with  notice,  also  be- 
ing indemnified,  by  statute  and  by  Corwith, 
from  all  loss,  are  entitled  to  no  protection  and 
could  acquire  no  title,  upon  the  judgment  sub- 
sequently reversed. 

The  sheriff's  deed  to  defendant.  Scales,  based 
upon  a  judgment  that  had  been  reversed  twelve 
years  before,  was  absolutely  void.  The  Cor- 
with judgment  was  rendered  Oct.  20,  1854,  and 
reversed  Nov.  17,  1856.  The  sherifl^s  deed  to 
Scales  was  not  executed  until  Mar.  17,  1868. 

All  judgments  in  Wisconsin  cease  to  be  a 
lien  in  ten  years  from  docketing. 

There  was  no  legal  evidence  of  any  assign- 
ment b^  Earnest  to  Scales,  of  the  certificate 
of  sheriff's  sale.  There  was  no  such  corpora- 
tion as  the  "State  Bank  of  Illinois,"  and  the 
court  never  acquired  jurisdiction  of  the  Cor- 
poration named  the  "President,  Directors  and 
Company  of  the  State  Bank  of  Illinois,"  said 
Corporation  having^  expired  before  Cor^'ith's 
suit  was  begun.  The  two  Acts  of  the  Wis- 
consin Legislature,  July  12,  1863,  and  March 
23,  1864,  in  so  far  as  they  seek  by  legislation 
to  devest  granted  estates,  and  impair  the  obli- 
gation of  contracts,  are  unconstitutional. 

Martin  v.  Water  Power  Co.  27  How.  Pr.  161 ; 
Green  v.  Biddle,  8  Wheat.  1 ;  Bronson  v.  Kinzie, 
1  How.  311. 

Mr.  Matt  H.  Carpenter,  for  defendant  in 
error: 

Hezekiah  H.  Gear  had  no  title  to  the  land  in 
question,  when  he  made  his  quitclaim  deed 
therefor  to  the  plaintiff  in  error,  because  the 
moment  he  acquired  the  fee  from  the  United 
States  by  the  patent  dated  Sep.  1.  1852,  that 
title  either  vested  in  James  Campbell,  under 
the  covenants  in  the  trust  deed  made  bv  Gear, 
Nov.  19,  1842,  or  in  the  State  Bank  of  Illinois, 
in  virtue  of  the  Statutes  of  Wisconsin  upon  the 
subject  of  uses  and  trusts  above  recited;  or 
that  fee  vested  in  the  bank  under  Gear*s  cove- 
nants in  his  prior  mortgage  to  the  Bank. 

If  the  fee  vested  in  Campbell  under  the 
covenants  in  Gear's  trust  deed  to  him,  then  he 
took  and  held  that  fee  for  the  uses  and  upon 
the  trusts  and  conditions  contained  in  the  deed, 
by  which  he  had  any  right  or  title  as  trustee. 
The  great  and  important  one  was.  that  he 
should  sell  and  convey  the  lands  therein  de- 
scribed, for  such  sums  as  the  bank  should  di- 
rect. Without  such  direction,  he  had  no 
power  whatever  to  sell  or  convey. 

The  execution  sale  made  in  July,  1855.  and 
the  sheriff's  deed  thereon,  passed  all  the  inter- 
est and  title  of  the  Bank  to  the  land  in  question 
to  the  defendant  in  error;  whether  legal  or 
equitable,  and  whether  acquired  by  estoppel  or 
rebutter,  under  Gear's  covenants  in  his  mort- 
gage to  the  bank,  or  in  his  deed  of  trust  to 
Campbell,  is  immaterial.  And  this  as  well  by 
the  Statutes  of  Wisconsin. 

Act  approved  July  12,  1853,  Sess.  L.  p.  102; 
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and  the  same  Act  perfected  in  the  Seas.  Laws 
of  1854,  pp.  48,  61,  as  by  Rev.  Stat,  of  1850, 
p.  542,  sec.  65;  Rev.  Stat.  1858,  p.  788,  sec.  37. 

If  the  title  was  merely  equitable,  which  the 
defendant,  Scales,  acquired  under  the  execu- 
tion sale  with  the  legal  title  in  James  Campbell, 
by  virtue  of  the  deed  of  trust  to  him  from 
Gear,  then  the  sole  power,  once  vested  in  the 
bank,  was  vested  in  the  defendant  Scales,  to 
direct  the  sum  for  which  the  lands  in  question 
could  or  should  be  sold  or  conveyed  by  Camp- 
bell to  McGoon,  the  plaintiff,  or  to  anyone 
else,  as  there  is  no  pretense  that  the  defendant. 
Scales,  even  gave  any  direction  to  Campbell  to 
«ell  or  convey  the  land.  This  exhausts  all  the 
evidence  of  title  in  the  plaintiff  in  error,  except 
the  quitclaim  from  I^Fayette  County,  based 
on  the  tax  deed.  No  title  passed  by  that  deed, 
as  the  land  in  1847  belonged  to  the  United 
States  and  was  not  subject  to  taxation.  After 
this  year  and  in  1851,  the  land  was  purchased 
by  Gear,  and  he  got  his  patent  therefor  in  1852. 

The  land  lying  in  the  State  of  Wisconsin, 
could  only  be  lost  or  acquired  as  provided  by 
the  laws  of  that  State.  Those  laws  provided 
that  the  land  in  question  might  be  attached  and 
«old  on  execution,  and  upon  the  sale  being  com- 
pleted by  the  execution  of  a  deed  by  the  officer 
making  the  sale,  or  by  his  successor  in  office, 
the  statute  declares  that  "The  grantee  in  such 
deed  shall  be  deemed  vested  with  the  legal 
estate  from  the  time  of  the  sale  on  such  execu- 
tion, for  the  purpose  of  maintaining  an  action 
for  any  injury  to  such  real  estate." 

This  sale  to  Earnest,  the  assignor  of  the 
sheriff's  certificate  of  sale,  was  sustained  by  the 
Supreme^  Court  of  Wisconsin. 

Corwith  V.  SUte  Bk.  of  111.  18  Wis.  565; 
Vide,  also,  6.  C.  15  Wis.  289,  and  S.  C.  8 
Wis.  376. 

Were  it  conceded  that  the  sheriff's  deed  to 
the  defendant,  Scales,  did  not  relate  back  to 
the  sale  for  title,  yet  as  it  was  made  before 
trial,  the  deed  was  evidence  of  the  title  in  the 
defendant,  and  it  was  a  title  which  he,  to  pro- 
tect his  possession,  might  have  bought,  with 
certificate  of  sale  included,  after  this  action 
was  commenced. 

Tucker  v.  Keeler,  4  Vt.  163;  Jackson  v.  Given, 
-8  Johns,  140;  Jackson  v.  Smith,  13  Johns. 
413. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment  brought  by 
the  plaintiff  in  error,  and  both  he  and  the  de- 
fendant trace  their  title  from  Gear,  who  is 
grantee  of  the  United  States.  The  record  con- 
tains a  bill  of  exceptions  of  many  pages,  setting 
forth  with  minuteness  the  evidence  on  which 
both  plaintiff  and  defendant  relied,  and  the 
ruling  of  the  court  on  thirty  prayers  by  the 
plaintiff  for  instruction  to  the  jury,  to  every 
one  of  which  there  is  an  exception,  and  also  to 
divers  rulings  concerning  the  admission  of  evi- 
dence. 

It  is  unnecessary  and  unprofitable  to  notice 
all  this,  and  the  shortest  and  most  satisfactory 
mode  of  showing  the  reasons  for  our  judsrment 
IP  to  examine  the  title  of  defendant,  which  the 
Jury  were  told  w%s  the  true  one. 

0«i  the  2d  of  November,  1842,  Gear  and  wife 
•conveyed  the  land  in  question  to  James  Camp- 
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bell  as  trustee  of  the  State  Bank  of  Illinois,  th« 
land  being  in  Wisconsin  Territory,  and  through 
the  patent  from  the  United  States  issued  to 
Gear  ten  years  later,  it  is  conceded  'by  [•14 
both  parties  that  its  effect  was  to  make  good 
the  title  conveyed  to  him  by  Campbell.  In 
1853,  Henry  Corwith  commenced  a  suit  in  the 
State  Court  of  Wisconsin  against  the  Stata 
Bank  of  Illinois,  and  attached  these  lands.  In 
this  action  he  recovered  a  judgment  under 
which  the  lands  were  sold  to  James  H.  Earnest, 
who  transferred  for  value  his  certificate  of 
purchase  to  the  defendant.  After  many  efforts 
in  the  state  courts  to  set  aside  this  sale,  it  was 
finally  affirmed  in  the  Courts  of  Wisconsin,  in- 
cluding the  Supreme  Court,  and  defendant  re- 
ceived the  sheriff's  deed  on  that  sale,  on  tht 
17th  March,  1868. 

If  the  attachment  proceedings  conveyed  a 
good  title,  it  must  prevail;  and  we  proceed  to 
an  examination  of  some  of  the  objections  to  it. 

1.  It  is  claimed  that  the  land  was  sold  for 
State  taxes  in  April,  1849,  and  that  the  title 
under  that  sale  became  vested  in  plaintiff. 

The  answer  to  this  is,  that  the  land  was  then 
owned  by  the  United  States  and  was  not  sub- 
ject to  state  taxation,  the  sale  to  Gear  having 
been  made  in  1851,  and  the  patent  isued  in  1852. 

2.  It  is  claimad  tliat  at  the  time  the  attach- 
ment in  favor  of  Corwith  was  levied  on  these 
lands,  in  his  suit  against  the  State  Bank  of 
Illinois,  they -were  not  subject  to  attachment 
and  sale  for  the  debts  of  that  institution. 

In  establishing  this  proposition  it  is  first  as- 
serted that  the  legal  title  never  vested  in  the 
bank. 

The  deed  from  Gear  to  Campbell,  in  our 
judgment,  did  vest  the  legal  title  in  the  Bank 
after  the  Act  of  1850.  It  is  a  principle  too 
firmly  established  to  admit  a  dispute  at  this 
day,  that  to  the  law  of  the  State  in  which  land 
is  situated  must  we  look  for  the  rules  which 
govern  its  descent,  alienation  and  transfer,  and 
for  the  effect  and  construction  of  conveyances. 

A  statute  of  Wisconsin,  passed  in  1850,  abol- 
ishes uses  and  trusts,  except  as  preserved  in 
that  Act,  and  one  of  its  provisions  is  that, 
"every  person  who,  by  virtue  of  any  grant,  as- 
signment or  devise,  now  is,  or  hereafter  shall  be, 
entitled  to  the  actual  possession  of  lands,  and 
the  receipt  of  the  rents  and  profits  thereof  ia 
law  or  equity,  shall  be  deemed  to  have  the  legal 
estate  therein."  Other  provisions  of  the  same 
statute  define  the  only  cases  in  which  valid  ex- 
press trusts  may  be  made. 

The  effect  of  this  statute  was  to  abolish  all 
passive  trusts  in  which  the  trustee  held  a  mere 
naked  or  dry  trust  for  the  use  of  the  cestui  que 
trust,  and  to  vest  the  title  in  the  beneficiary. 
And  the  only  question  *to  be  decided  in  [*28 
this  connection  is  whether  the  deed  of  C^r  to 
Campbell  is  of  this  character. 

That  deed,  after  reciting  that  Gear  is  inddst- 
ed  to  the  State  Bank  of  Illinois  in  the  sum  of 
$50,000,  to  satisfy  which  the  Bank  had  agre^ 
to  take  the  real  estate  mentioned  in  the  deed, 
proceeds  to  convey  the  lands  to  Campbell,  who 
is  to  stand  seised  of  said  premises  upon  the 
trust  and  confidence  that  they  shall  be  sold  by 
him  for  such  a  sum  as  shall  be  directed  by  said 
Bank,  and  the  proceeds  are  to  be  applied,  after 
deducting  costs  and  expenses,  to  the  sole  use 
and  benefit  of  said  Bank,  and  if  not  sold,  then 
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«aid  Campbell  is  to  stand  seised  to  the  use  of 
said  Bank  and  Its  assigns. 

The  Bank  buys  the  land  of  Gear  for  $50,000, 
the  amount  of  its  debt  against  Gear,  which  is 
thereby  satisfied.  Campl^ll  does  not  sign  the 
deed  or  accept  the  trust  otherwise  than  by  si- 
lence. If  the  land  is  not  sold,  he  holds  the 
naked  legal  title  to  the  use  of  the  Bank  and  its 
assigns.  The  only  possible  event  in  which  he 
may  be  called  into  action  is  on  a  sale  of  the 
land.  It  is  equally  clear,  that  in  this  sale  the 
only  part  to  be  performed  by  him  was  to  make 
conveyance.  He  is  to  sell  for  such  sum  or  sums 
as  shall  be  directed  by  the  president,  directors, 
etc..  of  the  Bank,  and  they  are  to  receive  the 
proceeds  of  sale.  In  other  words,  they  find  a 
purchaser  at  such  price  as  they  may  be  willing 
to  take,  they  receive  the  purchase  money,  and 
Mr.  Campbell  makes  a  conveyance.  It  is  diffi- 
cult to  conceive  of  a  more  passive  trust,  or  one 
in  which  the  trustee  may  be  called  upon  to  do 
less  than  in  this. 

A  case  decided  recently  by  the  Supreme 
Court  of  Wisconsin  is  produced  to  us  in  manu- 
script, and  much  relied  on  as  holding  views  ad- 
verse to  those  above  stated.  But  we  think  it 
supports  them.  That  court  says>  that  "By  the 
Statute  of  Uses  and  Trusts  passive  trusts  are 
abolished.  By  passive  trusts  we  mean  those 
which  are  express,  or  created  by  the  words  of 
some  deed  or  other  instrument  of  writing,  and 
not  those  arising  or  resulting  by  implication  of 
law.  Every  express  passive  trust  is  abolished, 
and  the  deed  or  instrument  by  which  it  is  cre- 
ated, or  attempted  to  be,  takes  efltect  as  a  con- 
veyance directly  to  the  cestui  que  trust  in 
whom  the  legal  title  vests,  and  the  trustee  ac- 
quires no  estate  or  interest  whatever.  A  coa* 
▼eyance  of  land  from  A  to  B  to  the  use  of  or  in 
trust  for  C,  the  trustee  having  no  active  duties 
to  perform,  constitutes  a  passive  trust."  Good- 
rich v.  City  of  Milwaukee. 

We  think  this  is  a  sound  construction  of  the 
statute,  and  that  the  deed  to  Campbell  comes 
^thin  it.  In  the  case  before  the  Wisconsin 
«ourt  the  trustee  was  directed  to  bargain,  sell 
and  convey,  to  lease,  demise  and  mortgage  the 
Tands  as  he  might  be  directed  by  the  cestui  que 
a9*]  trust,  and  to  •pay  over  to  her  all  the  mon- 
eys arising  from  said  property,  whether  from 
rents,  sale  or  mortgage,  and  take  her  written 
receipt  therefor,  and  to  re-Invest  the  same  from 
time  to  time  as  she  should  in  writing  direct. 

There  can  be  no  doubt  that  this  trust  was  an 
-active  one,  and  as  little  that  the  one  before  us 
^is  not. 

But  if  this  were  otherwise,  a  statute  of  Wis- 
consin in  force  when  the  land  was  sold  under 
Corwith's  judgment  declares,  that  "lands,  tene- 
jnents.  and  real  estate  holden  by  any  one  in 
trust  for  another,  shall  be  liable  to  debts,  judg- 
ments,   decrees,    executions    and    attachments 
against  the  person  to  whose  use  they  are  hold- 
en."   So  that  if  the  trust  in  Campbell  was  a 
▼slid  one,  these  lands  were  still  liable  to  be  sold 
•on  execution  for  the  debt  of  the  Bank.    Nor  can 
it  be  doubted  that  such  a  sale,  when  lawful  in 
;all  other  respects,  and  completed  by  the  convey- 
.mnce  of  the  sheriff,  vested  in  the  grantee  the 
legal  title  to  the  land. 

But  it  is  said,  secondly,  that  concedinj?  the 
•title  to  have  been  vested  in  the  Bank,  that  cor- 
poration had  made  a  conveyance  of  the  lands. 


before  Corwith's  proceedings  were  instituted, 
to  Uri  Manly,  John  Calhoun,  and  Nicholas  H. 
Ridgely,  for  the  benefit  of  the  creditors  of  the 
Bank  and  for  the  parent  of  its  debts. 

There  is  no  question  that  such  a  deed  was 
made,  nor  is  It  denied  that  a  valid  deed  of  as- 
signment,  for  the  benefit  of  creditors,  generally 
places  the  property  so  assigned  beyond  the 
reach  of  the  ordinary  process  of  attachment  or 
execution  directed  against  the  property  of  the 
assignor. 

But  the  deed  in  question  was  a  peculiar  deed, 
and  made  under  very  peculiar  circumstances. 
For  many  years  before  it  was  made,  the 
Bank  had  b^m  embarrassed,  and  several  stat- 
utes were  passed  by  the  Legislature  of  Illinois 
for  the  purpose  of  enabling  and  compelling  it 
to  close  its  business  and  pay  its  liabilities.  The 
last  of  these,  approved  March  1,  1847,  required 
the  officers  of  the  Bank,  if  they  should  not  have 
closed  up  its  affairs  prior  to  the  first  day  of 
November,  1848,  to  turn  over  to  three  persons 
to  be  named  by  the  Governor  all  the  property, 
rights  and  credits  of  the  Bank,  when  the  trus- 
tees were  to  proceed  to  wind  up  its  affairs.  The 
Governor,  under  this  Act,  named  Manly,  Cal- 
houn and  Ridgely  as  the  persons  to  take  charge 
of  the  Bank,  and  on  the  day  before  the  power 
of  the  Bank  to  act  ceased  by  law,  this  convey- 
ance we  have  mentioned  was  made  by  order  of 
the  Board  of  Directors.  In  this  deed  of  con- 
veyance they  recited  that  it  was  made  In  pur- 
suance of  the  Act  of  March  1, 1847,  for  the  pur- 
pose of  carrying  into  effect  its  provisions,  and 
that  it  was  .made  to  those  persons  because  they 
had  been  so  appointed  by  the  Governor  under 
the  Act. 

Under  the  circumstances  it  cannot  be  doubted 
that  the  effect  of  this  conveyance  is  to  be  meas- 
ured by  the  terms  of  the  Act,  and  that  if  any 
of  its  provisions  are  in  conflict  with  that  Act 
they  must  to  that  extent  give  way.  Now,  the 
very  last  section  of  that  Act,  after  the  previ- 
ous sections,  and,  indeed,  previous  statutes  had 
fully  defined  the  duties  and  powers  of  these 
trustees,  declares  expressly  that  "The  real  es- 
tate of  said  Bank  shall  be  liable  to  taxation  and 
sale  on  execution  in  the  same  manner  as  the 
property  of  individuals."  So  far  •then,  [•30 
as  this  conveyance  by  the  Bank  to  the  trustees 
affected  the  liability  of  these  lands  to  judicial 
sale  for  the  debts  of  the  Bank,  it  left  them  In 
precisely  the  same  condition  they  were  before, 
and  this  whether  the  deed  to  Campbell  is  to  be 
construed  as  a  passive  or  an  active  trust,  and 
the  title  of  the  Bank  under  It  a  legal  or  an 
equitable  one. 

It  must,*  therefore,  be  taken  as  established 
that  the  land  in  question  was  liable  to  be  sub- 
jected to  judicial  sale  for  the  debts  of  the  Bank, 
and  the  only  remaining  question  concerns  the 
validity  of  the  proceeding  under  which  this 
was  attempted. 

Most  of  the  objections  urged  under  this  head 
relate  to  the  regularity  of  those  proceedings, 
and  many  errors  are  pointed  out  which  are  sup- 
nosed  to  affect  the  title  acquired  under  them. 
But  the  doctrine  of  this  court,  and  of  all  the 
courts  of  this  country,  is  firmly  established, 
that  if  the  court  in  which  the  proceedings  took 
place  had  jurisdictflln  to  render  the  judgment 
which  it  did,  no  error  in  its  proceedings  which 
did  not  affect  the*  jurisdiction  will  render  the 
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proceeding  void^  nor  can  such  errors  be  con- 
sidered when  the  judgment  is  brought  collater- 
ally into  question.  With  this  cardinal  prin- 
ciple in  mind  many  of  the  alleged  errors  in  the 
proceeding  imder  the  attachment  must  be  dis- 
regarded. 

There  can  be  no  question  of  the  ri^ht  of  the 
Legislature  of  Wisconsin  to  pass  such  laws  as 
will  subject  property  within  her  territory,  held 
or  owned  by  non-residents,  to  the  payment  of 
the  debts  of  such  owners;  and  the  manner  of 
doing  this  is  also  entirely  within  the  legislative 
control,  provided  it  does  not  violate  some  of  the 
provisions  of  the  Federal  or  State  constitutions. 

The  court  in  which  these  proceedings  were 
had  was  a  court  of  general  jurisdiction,  and 
had  undoubted  authority  to  attach  the  prop- 
erty of  the  Bank  for  the  payment  of  its  debts, 
and  every  presumption  must  be  made  in  favor 
of  the  validity  of  its  proceeding  not  inconsistent 
with  the  record. 

We  will,  however,  notice  a  few  of  the  alleged 
errors  which  are  supposed  to  touch  the  point  of 
the  court's  jurisdiction. 

1.  It  is  said  that  the  Bank  was  dead  in  law, 
31*]  and  that  as  *the  suit  was  instituted 
ag&inst  the  Bank  by  name,  no  jurisdiction  was 
acquired. 

it  is  by  no  means  certain  that  the  Bank  had 
no  capacity  to  sustain  a  suit,  notwithstanding 
the  expiration  of  its  charter  and  the  transfer  of 
its  property  to  trustees.  But,  however  this 
ma^  be,  those  very  trustees,  in  whom  plaintiff 
claims  that  the  title  was  vested,  and  from 
whom  he  derives  title  by  deed,  appeared  to  this 
suit  and  moved  to  dissolve  the  attachment,  and 
the  Bank  appeared  by  attorney  and  defended 
the  suit.  Both  must  then  be  bound  by  these 
proceedings,  and  neither  can  deny  a  jurisdiction 
to  which  they  volimtarily  submitted. 

2.  The  Legislature  of  Wisconsin  had  made 
provision  by  special  statute  for  a  case  in  which 
a  bank,  whose  functions  had  ceased,  but  which 
yet  owned  property  and  owed  debts  in  Wiscon- 
sin, might  be  sued  and  the  property  subjected 
to  the  payment  of  those  debts.  The  constitu- 
tionality of  this  Act  is  denied ;  but  no  provision 
of  the  Constitution  of  Wisconsin  or  of  the 
United  States  is  pointed  out  which  is  opposed 
to  such  legislation.  It  would,  on  the  contrary, 
be  a  stranare  defect  in  the  legislative  power  if, 
under  such  circumstances,  a  State  could  not 
frame  laws  which  would  enable  her  citizens  to 
subject  the  lands  of  a  corporation  whose  char- 
ter had  expired  to  the  debts  which  it  owed  to 
her  citi/ens. 

3.  It  is  said  that  the  judgment  under  which 
this  sale  was  made  was  reversed,  «nd  this  is 
true. 

But  the  sale  was  made  while  the  judgment 
was  in  force  to  one  who  was  no  party  to  the 
suit,  and  the  reversal  of  the  judgment  could 
not,  as  is  well  settled,  affect  the  purchaser. 

4.  It  is  said  the  sale  was  void  because  made 
under  an  execution  which  had  no  seal. 

The  court  from  which  the  execution  issued 
permitted  it  to  be  amended  after  sale  by  af- 
fixing a  seal.  Whether  the  sale  would  have 
been  void  without  the  seal,  and  whether  the 
amendment  was  rightfully  made  were  questions 
of  Wisconsin  law.  and  this  and  all  other  such 
queiitions  were  decided  in  favor  of  the  sale  by 
the  Wisconsin  court  on  motion  to  set  aside  the 
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sale.  That  decision  must  control  ns  as  to  all 
that  concerns  the  regularity  of  these  proceed- 
ings. 'As  we  have  examined  all  that  can  [*^ 
be  said  to  affect  the  jurisdiction  of  the  court 
and  the  authority  of  the  officer  to  make  the 
sale,  we  need  inquire  no  further. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


EDWARD  P.   BASSETT  and  E,  H.  Harger^ 

Plffs.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  9  Wall.  38-41.) 

Issue  for  jury — finding  of,  when  conclusive- 
question  of  law  and  factr— power  of  court  ta 
set  aside  judgment — recognizance,  when  valid. 

Where  the  record  of  a  foreign  court  is  denied,  th» 
issue  Is  to  be  tried  by  a  jury. 

When  a  court  sits  Id  place  of  a  Jury  and  finds 
the  facts,  this  court  cannot  review  that  flnding. 

When  the  court,  by  permission  of  the  parties, 
takes  the  place  of  the  jury,  its  finding  of  lacts  is 
conclusive,  precisely  as  if  a  jury  bad  found  tbem 
by  verdict. 

When  the  existence  of  a  record  of  the  court  in 
which  the  issue  arose  is  denied,  the  question  is  one 
of  law. 

A  court  has  power  during  the  same  term  to  set 
aside  a  judgment  rendered  on  confession. 

Where  a  Jtiugment  by  confession  rendered  on  an 
Indictment  was  set  aside,  the  indictment  remained, 
and  the  recognizance  of  the  prisoner,  and  his  sure- 
ties to  appear  and  answer  to  it,  was  valid. 

[No.  21.] 
Submitted  Dec.  14,  1869.    Decided  Jan.  24, 1S70. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  upon  a  recognizance 
for  the  appearance  of  one  Olmstead,  to  answer 
to  an  indictment.  Judgment  having  been  en- 
tered for  the  plaintiff  in  that  court,  the  de- 
fendants sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

No  counsel  appeared  in  this  court  for  the 
plaintiff  jn  error. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  defendant  in  error: 

A  judgment  may  be  vacated  by  the  court 
during  the  same  term  it  was  entered. 

Miller  v.  Finkle,  1  Park.  Cr.  Cas.  374;  Kijig 
V.  Price.  6  East,  323;  Hawk.  P.  C.  bk.  2,  ch. 
48,  sec.  20;  Com.  Dig.  Indictment,  n.;  Albers  ▼. 
Whitnev.  1  Story,  310;  Cheong-Kee  v.  U.  S.  3 
Wall.  320.  18  L.  ed.  72;  Brush  v.  Robbins,  3  Mc- 
Lean, 486;  Cameron  v.  McRoberts,  3  Wheat. 
591. 

lilr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  by  the  Unitcni 
States  on  a  recognizance  of  bail,  to  which  the 
defendant  pleaded  two  pleas:  1.  That  there  was 
no  record  of  any  such  recognizance  in  tho  court. 
2.  That  there  was  no  indictment,  as  recitptf  in 
said  recognizance,  pending  against  their  prin- 
cipal when  the  recognizance  was  entered  into, 
because  they  say  that  he  had  pleaded  guilty  to 
the  indictment,  and  judgment  had  been  pa^^^ed 
against  him,  and  he  had  been  delivered  to  the 
jail  of  Erie  County,  and  had  entered  upon  the 
expiation  of  his  sentence.  The  United  Stati*^ 
took  issue  on  both  these  pleas,  and  the  case  vraii 
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submitted  to  the  court  without  a  jury.  The 
court  decided  that  there  was  a  record  on  the 
recognizance  denied  by  the  first  plea,  and  that 
there  was  no  such  record  of  conviction  and  sen- 
tence as  that  set  up  in  the  second  plea.  On  mo- 
tion of  defendants  a  new  trial  was  granted, 
which  was  also  had  by  the  court,  and  on  this 
trial  a  statement  of  facts  agreed  to  and  signed 
by  counsel  for  both  parties  was  presented  to 
the  court,  on  which  it  rendered  the  same  judg- 
ment that  it  had  before.  This  statement  of 
40*]  facts  consists  *of  extracts  from  the  records 
of  the  court,  and  it  was  upon  the  inspection  of 
this  record  that  the  court  decided  the  case. 

Both  the  pleas  of  the  defendants  were  pleas 
of  nul  tiel  record,  the  first  denying  the  exist- 
ence of  the  recognizance,  and  the  second  deny- 
ing the  pending  of  the  indictment  at  the  time 
the  recognizance  was  taken.  A  plea  of  nul  tiel 
record  to  a  supposed  record  of  the  court  in 
i^hich  the  plea  is  made  is  tried  by  the  court, 
because  it  lis  an  issue  to  be  determined  by  the 
inspection  of  its  own  records.  But  where  the 
record  of  a  foreign  court  is  denied  by  this  plea 
the  issue  is  to  l^  tried  by  a  jury,  because  the 
existence  of  the  record  to  be  inspected  must 
first  be  made  by  proof,  which  it  may  be  neces- 
sary to  submit  to  a  jury. 

1  Co.  Inst.  117,  270;  Collins  v.  Mathew,  6 
East,  473;  HaU  v.  Williams,  6  Pick.  232;  Pat- 
ton  V.  Miller,  13  Serg.  &  R.  254. 

When  a  court  sits  in  place  of  a  jury  and 
finds  the  facts,  this  court  cannot  review  that 
finding.  If  there  is  any  error  in  such  case 
shown  by  the  record,  in  admitting  or  rejecting 
testimony,  it  can  be  reviewed  here.  But  when 
the  court,  by  permission  of  the  parties,  takes 
the  place  of  the  jury,  its  finding  of  facts  is  con- 
clusiTC,  precisely  as  if  a  jury  had  found  them 
by  Terdict. 

In  the  case  before  us,  however,  the  court  did 
not  sit  to  supply  the  place  of  a  jury,  because 
the  record,  the  existence  of  which  was  denied 
by  both  pleas,  was  the  record  of  the  court  in 
which  the  pleas  were  made.  When,  therefore, 
such  record  as  did  exist  in  regard  to  the  mat- 
ters in  issue,  was  presented  to  the  court,  the 
only  question  to  be  determined,  on  which  the 
court  could  exercise  any  judgment,  was  a  ques- 
tion of  law,  namely:  whether  in  legal  effect 
41  ♦]  there  was  found  a  •record  of  the  recog- 
nisance, and  a  subsisting  legal  judgment  of 
conviction  and  punishment  prior  to  the  taking 
of  the  recognizance. 

Both  these  questions  of  law  are  proper  for  re 
view    here,  and  are   fairly   present^  by   the 
agreed  statement  of  what  the  record  is. 

1.  In  regard  to  the  first,  there  is  no  doubt 
that  the  recognizance  was  taken,  and  remains 
in  the  records  of  the  court. 

2.  As  regards  the  second  plea,  it  appears  by 
the  record  that  to  the  indictment  which  he  was 
held  to  answer  by  the  recognizance,  he  had  at 
an  earlier  period  of  the  same  term  pleaded 
foil^,  and  had  been  sentenced  to  imprisonment 
Si  the  jail  of  Erie  County  for  six  months,  and 
was  sent  to  that  prison.  But  a  few  days  after, 
on  motion  of  the  district  attorney,  he  was 
brought  back  on  a  writ  of  habeas  corpus.  When 
he  was  thus  brought  again  into  court,  on  mo- 
tion of  the  district  attorney,  the  former  judg- 
ment was  set  aside,  and  defendant  had  leave  to 
withdraw  his  plea  of  "guilty"  formerly  entered. 
9  Wall. 


It  was  after  this  was  done  that  the  recog- 
nizance on  which  this  action  was  brought  was 
given,  conditioned  for  the  appearance  of  the 
prisoner  from  day  to  day  during  the  term,  and 
on  his  failing  to  appear  the  second  day,  his 
recognizance  was  declared  to  be  forfeited. 

All  of  this  took  place  during  the  same  term 
of  the  court,  and  we  see  no  reason  to  doubt  that 
the  court  had  power  during  that  term,  for 
proper  cause,  to  set  aside  the  judgment  ren- 
dered on  confession.  This  control  of  the  court 
over  its  own  judgment  during  the  tetm  is  of 
every  day  practice. 

King  V.  Price,  6  East,  323;  Cheong-Kee  ▼.  XJ. 
S.  3  Wall.  320,  18  L.  ed.  72. 

The  judgment  then  being  set  aside  the  indict- 
ment remained,  and  the  recognizance  of  the 
prisoner  and  his  sureties  to  appear  and  answer 
to  it  was  valid. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


EMILT  J.  FILOR  and  William  Pinkney,  Ad- 
ministrators of  James  Filor,  Deceased,  Wil- 
liam Pinkney  and  William  Cfurry,  Appts., 

UNITED  STATES. 

(See  S.  C.  9  WalL  45-49.) 

Quartermaster  cannot  make  lease  for  U.  S.^> 
Court  of  Claims — ^unauthorized  acts  of  of- 
ficers. 

Assistant  quartermaster  at  Key  West  was  not 
Invested  with  power  to  bind  the  united  States  to 
a  lease,  even  thoagb  bis  action  was  approved  by 
the  military  commander  at  that  station. 

The  jurisdiction  of  the  Court  of  Claims  under 
the  Act  of  July  4,  1864,  does  not  extend  to  any 
claim  against  the  United  States,  growing  out  of 
the  appropriation  of  property  by  the  Army  or 
Navy. 

The  consideration  by  that  court,  of  any  claim, 
whatever  its  character,  growing  out  of  such  ap- 
propriation, is  excluded. 

unauthorized  acts  of  officers  cannot  estop  the 
^vemment  from  insisting  upon  their  Invalidity, 
however  beneficial  they  may  have  proved  tSo  the 
United  SUtea. 

[No.  86.] 

Argued  Nov.  24,  1869.      Decided  Jan.  24,  1870. 

APPEAL  from  the  United  States  Court  of 
Claims. 

The  petition  in  this  case  was  filed  in  the 
curt  below  by  the  appellant,  to  recover  money 
illeged  to  be  due  upon  the  lease  of  a  certain 
.charf.  The  court  entered  a  decree  dismissing 
the  petition.  Whereupon  the  petitioner  to^ 
an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Thomas  Wilson,  N.  P.  Qiipman, 
Thomas  J.  Murant  and  William  Marvin,  for 
appellants: 

The  acts  of  Major  Hill,  commanding  at  Key 
West,  and  Lieutenant  Gibbs,  acting  Assistant 
Quartermaster,  in  making  the  lease  of  these 
premises  as  agents  and  officers  of  the  defend- 
ant, being  within  the  scope  of  their  power  and 
general  authority,  if  unauthorized  at  the  time, 
having  been  acquiesced  in  and  the  benefit  there- 
of received  by  the  defendant,  have  been  subse-* 
quently  ratified  and  confirmed;  and  the  defend- 
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ant  cannot  be  permitted  now  to  deny  their  au- 
thority so  to  act. 

Reeside  v.  U.  8.  2  Ct.  of  CI.  32. 

Messrs.  £.  R.  Hoar,  Atty-Gen.  and  T.  L. 
Dickey,  Asst.  Atty-Gen.  for  appellee: 

I.  No  contract  on  the  part  of  the  United 
States  to  pay  the  rent  claimed,  has  been  shown 
in  the  case.  A  regimental  lieutenant,  acting  as 
quartermaster,  has  no  authority  of  himself  to 
make  a  contract  for  the  lease  of  real  estate; 
and  no  other  authority  is  shown  in  this  case. 

See  statutes  regulating  the  Army,  passim. 

II.  This  is  a  claim  growing  out  of  the  ap- 
propriation of  property  by  a  part  of  the  Army 
engaged  in  the  suppression  of  the  rebellion, 
from  the  commencement  to  the  close  thereof; 
and,  as  such,  excluded  from  the  jurisdiction  of 
the  Court  of  Claims,  by  the  Act  of  July  4, 
1864,  sec.  1,  Vol.  14,  p.  381. 

(The  case  being  decided  with  reference  only 
to  this  question,  the  arguments  of  counsel  on 
other  points  are  omitted.) 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  appeal  from  the 
Court  of  Claims.  The  material  facts,  as  found 
by  the  court,  may  be  briefly  stated,  as  follows: 

In  1861,  one  Asa  F.  Tift,  a  citizen  of  Florida, 
was  the  owner  in  fee  of  certain  real  property, 
situated  in  Key  West,  in  that  State,  known  as 
Tift's  wharf.  In  January  of  that  year,  he  was 
a  member  of  the  Convention  which  passed  the 
Ordinance  of  Secession,  purporting  to  dissolve 
the  connection  of  the  State  with  the  National 
Union,  and  signed  the  Ordinance.  In  May  fol- 
lowing, with  the  intention  of  joining  the  Con- 
federate forces  against  the  United  States,  he 
left  Key  West  and  removed  to  the  State  of 
Georgia,  where  he  resided  during  the  continu- 
ance of  the  rebellion.  Before  leaving  Key  West, 
he  executed  a  power  of  attorney  to  one  Charles 
Tift,  authorizing  him  to  sell  and  convey  all  his 
property,  or  any  part  of  it,  situated  on  that 
island.  In  December,  1861,  through  his  attK>r- 
ney,  he  sold  and  conveyed  the  premises  to  the 
petitioners,  as  tenants  in  common,  for  the  con- 
sideration of  $18,000,  for  which  sum  they  gave 
their  several  promissory  notes,  according  to 
their  respective  proportions,  of  which  three, 
each  for  $1,000,  were  payable  on  demand,  and 
the  residue  were  payable  from  one  to  five  years, 
with  annual  interest  at  six  per  cent.  These 
notes  were  retained  by  the  attorney,  under  an 
agreement  between  him  and  the  makers  until 
after  Asa  F.  Tift  had  received  from  the  Presi- 
dent a  full  pardon  for  offenses  committed  by 
participation  in  the  rebellion,  which  was  grant- 
ed July,  1866.    They  were  then  delivered  to  him. 

After  the  purchase  made  by  the  petitioners, 
the  officers  of  the  Quartermaster's  Department 
at  Key  West  desired  possession  of  the  wharf 
and  its  appurtenances,  for  the  use  of  the  United 
States,  but  the  petitioners  refused  to  lease  the 
property.  Thereupon  the  commanding  officer 
at  Key  West,  "For  the  purpose  of  effecting  a 
lease  of  it  (such  is  the  language  of  the  find- 
ing), issued  an  order  for  its  seizure,  for  the 
47*]  use  of  'the  Quartermaster's  Department 
of  the  United  States  Army."  Under  the  prps- 
sure  of  this  order,  an  agreement  was  concluded 
between  Filor,  one  of  the  petitioners  acting  for 
all  of  them,  and  Lieutenant  Gibbs,  of  the 
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United  States  Army,  at  the  time  Assistant 
Quartermaster,  who  assumed  to  act  on  behalf 
of  the  United  States;  which  agreement  purport- 
ed to  lease  the  property  and  various  pieces  of 
machinery,  and  other  articles  connected  with  it, 
to  the  United  States  for  one  year  from  Janu- 
ary Ist,  1862,  and  as  much  longer  as  might  be 
required  by  the  Quartermaster's  Department, 
at  an  annual  rent  of  $6,000,  payable  quarterly. 
This  agreement  was  approved  by  the  command- 
ing officer  at  Key  West,  but  was  not  approved 
by  the  Quartermaster-General,  nor  was  it  dis- 
approved by  him  until  Feb.  8,  1866.  Under  the 
agr^ment,  the  officers  of  the  Quartermaster'a 
Department  at  Kev  West  entered  upon  and 
tooK  possession  of  tne  premises,  and  used  them 
in  the  service  of  the  United  States  until  the 
first  of  January,  1867. 

No  rent  was  ever  paid  to  the  petitioners  un- 
der the  agreement,  nor  for  the  use  and  occupa- 
tion of  the  premises;  and  to  recover  the  full 
amount  stipulated  for  the  five  years,  the  pres-' 
ent  suit  was  brought. 

When  the  agreement  was  made  and  posses- 
sion of  the  premises  was  taken,  the  officers  of 
the  Quartermaster's  Department  at  Key  W^est 
had  full  knowledge  of  the  fact  that  Asa  F.  Tift 
had  adhered  to  Florida  in  her  attempted  seces- 
sion from  the  Union,  and  had  joined  the  Con- 
federates in  Georgia,  and  was,  with  them,  in 
open  war  against  the  United  States  at  the  time 
the  deed  was  executed  to  the  petitioners. 

The  Court  of  Claims  held  that  the  deed  was 
void  as  a  contract  between  enemies,  and  that 
the  officers  of  the  quartermaster's  Department 
at  Key  West  were  not  authorized  to  hire  for 
the  United  States  the  premises,  the  title  to 
which  was  invalid  from  the  circumstances 
stated,  which  were  known  to  them  at  the  time. 
*The  determination  of  this  case  does  not  [*48 
depend  upon  the  validity  or  invalidity  of  the 
title  of  the  petitioners  to  the  property  in  ques- 
tion. The  difficulty  with  their  claim  does  not 
arise,  as  the  court  below  appears  to  have  con- 
sidered, Qolely  from  the  supposed  invalidity  of 
their  title.  There  is  a  difficulty  from  af!other 
quarter.  We  do  not  find,  in  any  regulation  of 
the  army,  or  in  any  Act  of  Congress,  that  the 
acting  assistant  quartermaster  at  Key  West 
was  invested  with  power  to  bind  the  United 
States  to  the  agreement  or  lease  produced,  even 
though  his  action  was  taken  by  direction  of  the 
military  commander  at  that  station,  and  the 
instrument  was  approved  by  him.  No  lease  of 
premises  for  the  use  of  the  Quartermaster's  De- 
partment, or  any  branch  of  it,  could  be  bind- 
ing upon  the  Government  until  approved  by  the 
Quartermaster-General.  Until  such  approval 
the  action  of  the  officers  at  Key  West  was  as 
ineffectual  to  fix  any  liability  upon  the  Govern- 
ment as  if  they  had  been  entirely  disconnected 
from  the  public  service.  The  agreement  or 
lease  was,  so  far  as  the  Government  is  con- 
cerned, the  work  of  strangers.  The  obligation 
of  the  Government  for  the  use  of  the  property 
is  exactly  what  it  would  have  been  if  the  pos- 
session had  been  taken  and  held  without  the 
existence  of  the  agreement.  Any  obligation  of 
that  character  cannot  be  considered  by  the 
Court  of  Claims.  The  jurisdiction  of  that 
court,  says  the  Act  of  Congress  of  July  4th, 
1864.  **shall  not  extend  to,  or  include,  any  claim 
against  the  United  States,  growing  out  of  the 
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deetruction  or  appropriation  of,  or  damage  to, 
property  by  the  Army  or  Xavy,  or  any  part  of 
the  Army  or  Xavy  engaged  in  the  suppression 
of  the  rebellion,  from  the  commencement  to  the 
close  thereof.  13  Stat,  at  L.  381.  The  prem- 
ises of  the  petitioners  were  thus  appropriated 
by  a  portion  of  the  Army.  It  matters  not  that 
the  petitioners,  supposing  that  the  officers  at 
Key  West  could  bind  the  Government  to  pay  a 
stipulated  rent  for  the  premises,  consented  to 
49*]  such  appropriation.  The  manner  of  '*the 
appropriation,  whether  made  by  force  or  upon 
the  consent  of  the  owner,  does  not  affect  the 
question  of  jurisdiction.  The  consideration  of 
any  claim,  whatever  its  character,  growing  out 
of  such  appropriation,  is  excluded.  The  term 
''appropriation"  is  of  the  broadest  import:  it 
includes  all  taking  and  use  of  property  by  the 
Army  or  Navy,  in  the  course  of  the  war,  not 
authorized  by  contract  with  the  Government. 
The  use  may  be  permanent  or  temporary,  and 
it  may  result  in  the  destruction  of  or  mere  in- 
jury to  the  property.  If  the  right  to  the  prop- 
erty, or  to  its  use,  is  not  obtained  by  valid  con- 
tract with  the  Government,  the  taking  or  use  of 
it  is  an  appropriation  within  the  meaning  of 
the  Act  of  Congress. 

The  learned  counsel  of  the  petitioners  is  cor- 
rect in  stating  that  leasing  and  appropriation 
are  different  acts,  but  he  errs  when  he  assumes 
that  the  instrument  in  this  case  has  any  greater 
validity  as  the  act  of  the  Government  than  if  it 
had  been  signed  by  himself. 

The  doctrine  of  estoppel,  which  the  counsel 
invokes,  has  no  application.  Iliere  is  no  place 
where  the  doctrine  can  come  in.  The  officers 
at  Key  West  did  not  represent  the  United 
States,  except  in  their  military  capacity, 
though  assuming  to  do  *  so.  In  signing  the 
agreement,  and  in  taking  possession  of  the 
premises  claimed  by  the  petitioners,  they  acted 
on  their  own  responsibility.  Their  unauthor- 
ised acts  cannot  estop  the  Government  from 
insisting  upon  their  invalidity,  however  bene- 
ficial they  may  have  proved  to  the  United 
States.  If  the  petitioners  are  entitled  to  com- 
pensation for  the  use  of  the  property  they  must 
seek  it  from  Congress.  The  Court  of  Claims 
can  award  them  none. 

Judgment  affirmed. 


JAMES  HICKMAN,  Plff.  in  Err., 

V. 

WILLIAM  G.  JONES,  Edward  C.  Betts,  Thom- 
as S.  McCalley,  et  al. 

(See  8.  C.  9  Wall.  197-203.) 


Bill  of  exceptions — rebellion  onlv  an  ii 
tion — Confederate  court  a  nullity — ( 


insurrec- 
tion— Confederate  court  a  nullity — question 
for  jury — erroneous  instruction. 


A  bill  of  exceptions  should  not  contain  all  the 
evidence  adduced  on  both  sides,  and  the  entire 
chance  of  the  court. 

The  rebellion  was  only  an  Insurrection;  there 
was  DO  rebel  government  de  facto,  in  such  a  sense 
as  to  jflve  any  le»ml  efficacy  to  its  Acts. 

For   the  sake  of  humanity,   certain   belligerent 
rtstits  were  conceded  to  the  Insurgents  In  armtii  but 
the   recognition   did  not  extend  to  the  pretended 
Government  of  the  Confederacy, 
9  Wau. 


An  Act  of  the  Confederate  Congress  creating  a 
court  was  TOid;  the  court  was  a  nullity  and  could 
exercise  no  rightful  jurisdiction.  It  gave  no  pro- 
tection to  those  who  assumed  to  be  its  officers. 

Where  there  is  some  evidence  on  a  question  of 
(act.  it  is  error  for  the  court  to  take  tne  decision 
of  the  question  from  the  Jury. 

The  instruction,  that  if  the  plaintiif  had  himself 
been  a  traitor  he  could  not  recover  against  those 
who  had  been  Instrumental  in  his  arrest,  imprison- 
ment, and  trial  for  treason  against  the  Confeder* 
acy,  is  erroneous. 

[No.  76.] 
Argued  Nov.  22, 1869.       Decided  Jan.  24,  1870 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed   States    for   the    Northern    District   of 
Alabama. 

The  plaintiff  in  error  brought  an  action  in 
the  court  below,  for  malicious  imprisonment 
under  pretended  authority  of  the  Confederate 
States,  so  called.  The  trial  having  resulted  in 
judgment  for  the  defendants,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  R.  Johnson,  fornjiaintiff  in  error. 

Messrs.  Richard  W.  Walker,  George  A. 
Gordon  and  W.  W.  Boyce,  for  the  defendants 
in  error: 

The  admission  of  plaintiff,  as  well  as  the 
great  historical  circumstance  of  the  war,  of 
which  the  court  will  take  judicial  notice,  shows 
that  the  act  of  the  defendants,  in  finding  an 
indictment  against  the  plaintiff,  was  done  dur- 
ing the  existence  of  a  civil  war  and  in  obedi- 
ence to  the  laws  of  a  government  in  fact. 

Hale,  P.  C.  64;  3  Phillim.  Int.  Law,  cjiap.  4, 
6,  6,  7  of  part  12,  p.  718,  741;  Law,  Wheat. 
Int.  L.  622;  U.  S.  ▼.  Rice,  4  Wheat.  246;  U. 
S.  v.  Hayward,  2  Gall.  486 ;  Grotius,  War  and 
Peace,  book  1,  ch.  4  sec.  16;  Foster,  Crown  L. 
188,  396;  Halleck  Int  L.  792;  1  Campbell. 
Lives  of  Chief  Justices,  630;  Hughes  v.  Litsey, 
Am.  Law  Rep.  Jan.  1866,  p.  148;  U.  S.  v.  Gre- 
vier,  24  Law  Rep.  98;  1  Hale,  P.  C,  104;  Wat- 
son V.  Stone,  40  Ala.  461;  Cross  v.  Harrison, 
16  How.  164;  Leitensdorfer  ▼.  Webb,  20  How. 
176,  15  L.  ed.  891;  Fleming  v.  Page,  9  How. 
603;  Ward  v.  State,  2  Cold.  606;  Venr.ble  v. 
Curd,  2  Head.  582;  Pell  ▼.  L.  &  N.  R.  R.  Co. 
1  Bush,  387,  404. 

The  authorities  already  cited  establish,  be- 
yond the  reach  of  controversy,  that  the  late  war 
was  not  a  mere  insurrection,  but  a  territorial 
civil  war,  to  which  generallv  the  rules  applica- 
ble to  foreign  wars  were  rightfully  applied,  and 
in  which  each  party  was  entitled  to  the  righta 
of  belligerents. 

Prize  Cases,  2  Black,  666,  17  L.  ed.  476;  Law. 
Wheat.  620,  and  n.;  26  Law  Rep.  639. 

In  a  civil  war  both  parties  are  subject  to  the 
laws  of  war. 

The  Crenshaw,  2  Black,  688,  17  L.  ed.  483; 
Law.  Wheat.  .520;  24  Law  Rep.  161;  Am.  Law 
Reg.  Jan.  1866,  p.  153;  26  Law  Rep.  541. 

Belligerent  occupation,  because  it  excludes 
the  protecting  power  of  the  lawful  sovereign, 
suspends  temporarily  the  allegiance  to  that  aov- 
ereign,  of  the  non-combatant  inhabitants  and 
imposes  on  them  a  temporary  and  fortified  alle- 
giance to  the  occupant. 

Halleck,  791;  Law.  Wheat.  626;  U.  S.  ▼. 
Rice,  4  Wheat.  246 ;  24  Law  Rep.  48,  477. 

His  own  government  having  been  driven 
away,  and  being  no  longer  able  to  protect  and 
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.govern  him,  cannot  during  its  absence  claim  his 
obedience. 

26  Law  Rep.  642;  24  Law  Rep.  98. 

All  the  territory  becomes  enemy  territory, 
and  all  the  inhabitants  enemies. 

Prize  Cases,  2  Black,  674,  17  L.  ed.  478 ;  Mrs. 
Alexander's  Cotton,  2  Wall.  419,  17  L.  ed.  919. 

The  belligerent  occupant  may  impose  a  gov- 
ernment on  the  inhabitants,  establish  courts, 
create  and  punish  offenses. 

Halleck,  776;  Law.  Wheat.  626,  n.;  U.  S.  v. 
Beiter,  4  Am.  Law  Reg.  (N.  S.)  634. 

A  man  cannot  obtain  legal  redress  for  a 
wrong,  however  ^ievous,  unless  he  is  himself 
free  from  blame  in  the  matter  about  which  he 
•complains. 

Bish.  Marr.  and  Div.  sec.  388,  and  cases  cited. 

No  polluted  hand  shall  touch  the  pure  foun- 
tains of  justice. 

Broom,  Leg.  Max.  676;  Colbum  v.  Patmore, 

1  Cromp.  M.  &  R.  83;  Prole  v.  Wiggins,  3  Bing. 

(N.  C.)   230;   Munt  v.  Stokes,  4  T.  R.  664; 

Campbell  v.  Campbell,  7  CL  &  F.  166;  Yates  v. 

Poot,  12  Johns.  1. 

The  law  leaves  the  parties  as  it  found  them. 
If  either  has  sustained  loss  b^  bad  faith  of  a 
particepe  criminis,  it  is  but  a  just  infliction  for 
premeditated  fraud. 

Bartle  v.  Nutt,  4  Pet.  184;  Nesmith  v.  Shel- 
don, 4  McLean,  376;  Gray  v.  Sims,  3  W.  C.  C. 
276;  Randall  ▼.  Howard,  2  Black.  686,  17  L. 
ed.  269;  Fales  t.  Maybury,  2  Gall.  660;  1  Bish. 
•Cr.  Law,  sec.  6;  Gregg  v.  Wyman,  4  Cush.  322. 

Mr.  Justice  SwMjnt  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  Alabama. 

The  plaintiff  in  error  sued  the  defendants  in 
error  for  maliciously  causing  him  to  be  ar- 
rested, imprisoned  and  prosecuted  for  a  crim- 
inal offense  without  probable  cause. 

The  facts  disclosed  in  the  record,  so  far  as  it 
is  necessary  to  state  them,  are  as  follows: 

During  the  late  civil  war  the  rebel  govern- 
ment es&blished  a  court  known  as  the  "Dis- 
trict Court  of  the  Confederate  States  of  Amer- 
ica for  the  Northern  District  of  Alabama."    In 
that  court  the  plaintiff  in  error  was  indicted  for 
treason  against  the  Confederate  States.     The 
indictment  alleged  that  the  troops  of  the  Unit- 
ed States  were  in  the   Northern  District  of 
Alabama  engaged  in  a  hostile  enterprise  against 
the  Confederate  States,  and  that  Hickman  '*Did 
traitorously  then  and  there  assemble  and  con- 
tinue with  the  said  troops  of  the  said  United 
States  in  the  prosecution  of  their  said  expe- 
dition against  the  Confeaerate  States ;  and  then 
and  there,  with  force  and  arms,  and  with  the 
traitorous  intention  of  co-operating  with  the 
said  troops  of  the  United  States  in  affecting 
the  object  of  the  said  hostile  expedition,  did 
array  and  dispose  himself  with  them  in  a  hos- 
tile and  warlike  manner  against  the  said  Con- 
federate States;  and  then  and  there,  with  force 
and  arms,  in  pursuance  of  such  traitorous  in- 
tentions, he,  the  said  James  Hickman,  with  the 
•said  persons,  so  as  aforesaid  assembled,  armed, 
and  arrayed  in  manner  aforesaid,  wickedly  and 
traitorously  did  levy  war  against  the  said  Con- 
-lederate  States."    Upon  this  indictment  a  war- 


rant  was  issued  for  the  arrest  of  Hickman.  He 
was  arrested  and  imprisoned  accordingly.  He 
applied  to  the  defendant,  Jones,  who  assumed 
to  act  as  judge  of  the  court,  to  be  allowed  to 
•give  bail.  Jones  rejected  the  application  [•xpg 
and  remanded  him  to  prison.  He  was  sube^ 
quently  tried,  acquitted  and  discharged.  He 
alleges  that  the  proceeding  was  without  prob- 
able cause  and  malicious.  Moore  was  the 
clerk  of  the  pretended  court.  The  name  of 
Regan  is  signed  to  the  indictment  as  district 
attorney,  and  he  conducted  the  trial.  Robert 
W.  Coltart  was  deputy-marshal,  and  Clay  was 
the  editor  and  publisher  of  the  ''HuntsviUe 
Confederate,"  a  newspaper  through  which  it 
was  alleged  he  incited  the  prosecution  bv  means 
of  malicious  attacks  upon  Hickman  designed  to 
produce  that  result.  The  other  defendants  were 
members  of  the  grand  jury  by  which  the  in- 
dictment was  found.  Testimony  was  given 
tendinff  to  show  that  the  plaintiff  sympathized 
with  the  rebellion  and  participated  in  it  while 
the  rebel  power  predominated  in  North  Ala- 
bama, both  before  and  after  its  first  invasion 
by  the  forces  of  the  United  States.  The  court 
instructed  the  jury,  among  other  things,  as 
follows : 

''If,  in  the  case  at  the  bar,  you  believe  that 
the  acts  and  speeches  of  the  plaintiff,  upon 
which  the  defendants  rely  to  prove  his  com- 
plicity with  the  rebellion,  were  the  result  of 
anjrthing  less  than  a  fear  that  if  he  did  not  so 
speak  and  act,  his  life  or  his  liberty  or  his 
property  would  be  sacrificed  to  his  silence  or 
his  omission,  you  will  find  a  verdict  for  the  de- 
fendants. 

"If,  on  the  other  hand,  you  believe  that  these 
acts  of  apparent  complicity  with  the  rebellion 
were  performed  by  tfie  plaintiff  imder  the  in- 
fluence of  an  honest  and  rational  apprehension 
that  to  do  otherwise  would  expose  him  to  per- 
secution or  prosecution,  or  to  loss  of  life,  lib- 
erty or  property,  and  that  notwithstanding 
these  acts  of  affiliation  with  the  rebel  commu- 
nity in  which  he  lived,  he  was  always  at  heart 
honestly  and  truly  loyal  to  the  government  of 
his  country,  he  is  entitled  to  your  verdict." 

The  jury  were  further  instructed  that  it  was 
their  duty  to  acquit  the  defendants,  R.  W.  Colt- 
art  and  Clay.  Exceptions  were  duly  taken  bj 
the  plaintiff,  and  the  case  is  brougnt  here  for 
review. 

We  have  to  complain  in  this  case,  as  we  do 
frequently  *of  the  manner  in  which  the  [*aoo 
bill  of  exceptions  has  been  prepared.  It  eon- 
tains  all  the  evidence  adduced  on  both  sides, 
and  the  entire  charge  of  the  court.  This  is  a 
direct  violation  of  the  rule  of  this  court  upon 
the  subject.  We  have  looked  into  the  evidence 
and  the  charge  only  so  far  as  was  necessary  to 
enable  us  fuHy  to  comprehend  the  points  pre- 
sented for  our  consideration — thus  in  effect  re- 
ducing the  bill  to  the  dimensions  which  th« 
rule  prescribes.  No  good  result  can  follow  In 
any  '*ase  from  exceeding  this  standard.  Onr 
labors  ar'  unnecessarily  increased,  and  the  caae 
intended  u>  be  presented  is  not  unfrequentlj 
obscured  and  confused  by  the  excess. 

The  rebellion,  out  of  which  the  war  grew, 
w^  without  any  legal  sanction.  In  the  ejre  of 
the  law,  it  had  the  same  properties  as  if  it  lubd 
been  the  insurrection  ef  a  oounty  or  smstller 
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munk'iiml  territory  against  the  State  to  which 
it  bt!oii;,'etl.  The  proportions  and  duration  of 
the  stni«:gie  did  not  affect  its  character.  Xor 
was  there  a  rebel  government  de  facto  in  such  a 
9ens»*  i\n  to  give  any  legal  elBcacy  to  its  acts. 
It  wa^  not  recognized  by  the  national,  nor  by 
any  fureign  government.  It  was  not  at  any 
time  in  possession  of  the  Capital  of  the  Nation. 
It  did  not  for  a  moment  displace  the  rightful 
government.  That  government  was  always  in 
existence,  always  in  the  regular  discharge  of  its 
functions,  and  constantly  exercising  all  its  mil- 
itarj-  power  to  put  down  the  resistance  to  its 
autliority  in  the  insurrectionary  States.  Tlie 
union  of  the  States,  for  all  the  purposes  of  the 
Constitution,  is  as  perfect  and  indissoluble  as 
the  union  of  the  integral  parts  of  the  States 
themselves;  and  nothing  but  revolutionary 
violence  can,  in  either  case,  destroy  the  ties 
which  hold  the  parts  together.  For  the  sake  of 
humanity,  certain  belligerent  rights  were  con- 
ceded to  the  insurgents  in  arms.  But  the 
recognition  did  not  extend  to  the  pretended 
Government  of  the  Confederacy.  The  inter- 
course was  confined  to  its  military  authorities. 
In  no  instance  was  there  intercourse  otherwise 
than  of  this  character.  Tlie  rebellion  was 
simply  an  armed  resistance  to  the  rightful  au- 
aoi*]  thority  of  the  sovereign.  *Such  was  its 
character  in  its  rise,  progress  and  downfall. 
The  Act  of  the  Confederate  Congress  creating 
the  tribunal  in  question  was  void.  It  was  as 
if  it  were  not.  The  court  was  a  nulHty,  and 
could  exercise  no  rigntful  Jurisdiction.  The 
forms  of  law  with  which  it  clothed  its  pro- 
ceedings gave  no  protection  to  those  who,  as- 
siuning  to  be  its  oflicers,  were  the  instruments 
by  which  it  acted.  In  the  case  before  us,  tres- 
pass would  have  been  the  appropriate  remedy; 
but  the  authorities  are  clear  that  case  also 
may  be  maintained.  Each  form  of  action  is 
governed  by  its  own  principles.  It  is  needless 
to  consider  them,  as  none  of  the  exceptions 
taken  relate  to  that  subject.  Our  opinion  will 
be  confined  to  those  which  have  been  specifically 
mentioned. 

1.  The  court  instructed  the  jury  to  acquit 
the  defendants,  J.  W.  Clay  and  R.  W.  Coltart. 

There  was  some  evidence  against  both  of 
them.  Whether  it  was  sufficient  to  warrant  a 
verdict  of  guilty  was  a  question  for  the  jury 
under  the  instructions  of  the  court.  The  learned 
judge  mingled  the  duty  of  the  court  and  jury, 
leaving  to  the  jury  no  discretion  but  to  obey 
the  direction  of  the  court.  Where  there  is  no 
evidence,  or  such  a  defect  in  it  that  the  law 
will  not  permit  a  verdict  for  the  plaintiff  to  be 
given,  such  an  instruction  may  be  properly  de- 
manded, and  it  is  the  duty  of  the  court  to  give 
it.  To  refuse  is  error.  In  this  case  the  evi- 
dence was  received  without  objection,  and  was 
before  the  jury.  It  tended  to  maintain,  on  the 
part  of  the  plaintiff,  the  issue  which  they  were 
to  try.  Whether  weak  or  strong,  it  was  their 
Tight  to  pass  upon  it.  It  was  not  proper  for 
the  court  to  wrest  this  part  of  the  case,  more 
than  any  other,  from  the  exercise  of  their 
judgment.  The  instruction  given  overlooked ! 
the  line  which  separates  two  separate  spheres 
of  duty.  Though  correlative,  they  are  distinct, 
and  it  is  imT)ortant  to  the  right  administration 
of  justice  that  they  should  be  kept  so.  It  is  as 
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much  within  the  province  of  the  jury  to  decide 
questions  of  fact  as  of  the  court  to  decide  ques- 
tions of  law.  The  jury  should  take  the  law  as 
laid  down  by  the  court  and  give  it  full  effect. 
But  its  application  to  the  facts — ^and  the  facts 
themselves — it  is  for  them  to  determine. 
•These  are  the  checks  and  balances  which  [*aoa 
give  to  the  trial  by  jury  its  value.  Experience 
has  approved  their  importance.  They  are  in- 
dispensable to  the  harmony  and  proper  ef- 
ficacy of  the  system.  Such  is  the  law.  We 
think  the  exception  to  this  instruction  was  well 
taken.  Aylwin  v.  Ulmer,  12  Mass.  22;  N.  Y. 
Fire  Ins.  Co.  v.  Walden,  12  Johns.  613;  Utica 
Ins.  Co.  V.  Badger,  3  Wend.  102;  Tufte  v. 
Seabury,  11  Pick.  140;  Morton  v.  Fairbanks, 
Pick.  368;  Fisher  v.  Duncan,  1  Hen.  k  Mun. 
562 ;  Schuchardt  v.  Allen,  1  Wall.  359,  17  L.  ed. 
642. 

2.  The  other  instruction  to  be  considered 
was,  substantially,  that  if  the  plaintiff  had  him- 
self been  a  traitor  he  could  not  recover  against 
those  who  had  been  instriunental  in  his  arrest, 
imprisonment  and  trial  for  treason  against  the 
Confederacy — the  treason  alleged  to  consist  in 
the  aid  which  he  had  given  to  the  troops  of  the 
United  States  while  engaged  in  suppressing 
the  rebellion. 

As  matter  of  law.  we  do  not  see  any  connec- 
tion between  the  two  elements  of  this  proposi- 
tion. Giving  aid  to  the  troops  of  the  United 
States,  by  whomsoever  given,  and  wliatever  the 
circumstances,  was  a  lawful  and  meritorious 
act.  If  the  plaintiff  had  before  co-operated 
with  the  rebels  there  was  a  locus  penitentioe, 
which,  whenever  he  chose  to  do  so,  he  had  a 
right  to  occupy.  His  past  or  subsequent  com- 
plicity  with  those  engaged  in  the  rebellion 
might  affect  his  character,  but  could  not  take 
away  his  legal  rights.  It  certainly  could  not, 
as  matter  of  law,  give  impunity  to  those  by 
whose  instrumentality  he  was  seized,  impris- 
oned, and  tried  upon  a  capital  charge  for  serv- 
ing his  country.  Such  a  justification  would  be 
a  strange  anomaly.  Evidence  of  treasonable 
acts  on  his  part  against  the  United  States  was 
alien  to  the  issue  before  the  jury.  To  admit  it, 
was  to  put  the  plaintiff  on  trial  as  well  as  the 
defendants.  The  proofs  upon  the  question  thus 
raised  might  be  more  voluminous  than  those 
upon  the  issue  made  by  the  pleadings.  The 
trial  might  be  indefinitely  prolonged.  The 
minds  of  the  jury  could  hardly  fail  to  be  dark- 
ened and  confused  as  to  the  real  character  of 
the  case  and  the  duty  they  were  called  upon  to 
discharge.  The  guilt  of  'the  plaintiff,  if  [*ao3 
established,  could  in  nowise  affect  the  legal  lia- 
bility of  the  defendants;  nor  could  the  fact  be 
received  in  mitigation  of  damages.  It  is  well 
settled,  that  proof  of  the  bad  cliaracter  of  the 
plaintiff  is  inadmissible  for  any  purpose  in  ac- 
tions for  malicious  prosecution.  Greenl.  Ev. 
sec.  55.  All  the  evidence  upon  this  subject  dis- 
closed in  the  bill  of  exceptions  was  incompe- 
tent, and  should  have  been  excluded  from  go- 
ing to  the  jury.  This  instruction  also  was  er- 
roneous. 

The  judgment  is  reversed,  and  the  cause  re- 
manded to  tlie  court  below  with  an  order  to 
issue  a  venire  de  novo. 
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ISAAC  N.  SWAIN,  Appt., 

V. 

STEPHEN  H.  SEAI^fENS. 
(See  S.  C.  9  Wall.  264-274.) 
A^eement,     fulfillment     of — ^acquiescence     in 
alterations — contract     within      Statute     of 
Frauds,  how  varied — acceptance  of  perform- 
ance. 

Agreement  to  erect  a  bnildlng  of  certain  dimen- 
sions is  not  satisfied  by  bailding  one  of  other  dl- 
menslons,  though  larger. 

Acquiescence  in  the  change  of  dimensions  of  the 
building  may  be  shown  by  the  party  being  present 
and  not  objecting  and  by  his  declarations. 

A  written  contract,  failing  within  the  Statute  of 
Frauds,  cannot  be  varied  by  any  subsequent  agree- 
ment of  the  parties,  unless  such  new  agreement  is 
also  in  writing. 

Performance  of  an  agreement,  void  by  the  Stat- 
ute of  Frauds,  and  acceptance  of  such  performance 
Is  an  answer  to  the  statute. 

Where  a  person  tacitly  encourages  an  act  to  be 
done,  he  cannot  afterwards  exercise  h'.s  legal  right 
in  opposition  to  such  consent,  if  his  conduct  In- 
duced the  other  party  to  change  his  position,  so 
that  he  will  be  pecuniarily  prejudiced  by  the  as- 
sertion of  such  adverse  claim. 

[No.  20.] 
Argued  Dec.  14,  1869.      Decided  Jan.  24,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

This  action  Was  brought  by  the  appellees  in 
a  state  court  of  Wisconsin,  to  compel  the  de- 
fendant to  cancel  a  certain  mortgage. 

Upon  the  petition  of  the  defendant,  a  citizen 
of  Michigan,  an  order  was  entered  in  said  court 
for  the  removal  of  the  action  to  the  Circuit 
Court  of  the  United  States  in  and  for  the  Dis- 
trict of  Wisconsin.  A  new  petition  was  filed  by 
the  appellees  in  that  court,  and  a  decree  en- 
tered therein  in  their  favor. 

The  respondent  thereupon  took  an  appeal  to 
this  court. 

The  stipulation  relied  upon  by  the  complain- 
ants indorsed  on  the  back  of  the  mortgage  was 
as  follows: 

It  is  hereby  stipulated  and  agreed  by  said 
party  of  the  second  part  named  within,  that  if 
within  two  years  from  this  date  the  large  saw- 
mill of  fifty  by  one  hundred  feet  in  size  shall  be 
properly  built  and  completed  upon  the  founda- 
tion conmienced  last  fall,  by  driving  piles,  which 
is  on  the  premises  described  in  mortgage  men- 
tioned as  being  executed  by  the  said  John  W. 
Medbery  and  James  F.  Aldrich  and  their  wives, 
to  accept  in  place  of  the  within  mortgage  secu- 
rity in  proper  fire  insurance  policy  or  policies 
on  said  large  saw-mill,  and  thereupon  to  dis- 
charge the  within  mortgage;  to  which  stipula- 
tion and  agreement,  well  and  truly  to  be  com- 
plied with,  he  hereby  binds  and  obligates  him- 
self his  heirs,  executors,  administrators  and 
assigns. 

Dated,  Apr.  14,  1855. 

Isaac  N.  Swain.   (Seal.) 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  M.  Howard,  Finche,  Lynde  & 
Miller,  for  appellant: 

The  first  question  that  arises  is,  whether 
Swain  in  fact  consented  to  the  changes  in  the 
construction  of  the  new  saw-mill,  and  acrreed 
to  accept  it  thus  constructed,  as  a  compliance 
with  his  agreement  indorsed  on  the  Milwaukee 
mortgage,  as  averred  in  the  bill. 

The  weight  of  evidence  is  against  this  aver- 
ment. 
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One,  and  perhaps  the  leading,  motive  with 
Mr.  Swain  was  to  preserve  undisturbed  the 
shop  of  his  deaf  and  dumb  brother.  This  is 
plainly  referred  to  in  the-  agreement,  when  it 
fixes  the  size  and  foundation. 

The  evidence  of  this  pretended  parol  agree- 
ment for  a  change  in  the  size  and  dimen!»ions 
of  the  new  saw-mill,  leaves  the  facts  so  uncer- 
tain that  a  court  of  equity  will  not  attempt  to 
enforce  it. 

Carr  v.  Duval,  14  Pet.  77;  11  Ves.  583. 

Such  a  consent  and  verbal  agreement  are 
void  by  the  Statute  of  Frauds  of  Wisconsin. 

The  Wisconsin  Code  of  1858,  p.  613,  de- 
clares that  "No  estate  or  interest  in  land  other 
than  leases  for  a  term  not  exceeding  one  year^ 
nor  any  trust  or  power  over  or  concerning 
lands  or  in  any  manner  relating  thereto,  sliall 
hereafter  be  created,  granted,  assigned,  sur- 
rendered or  declared,  unless  by  act  or  operation 
of  law,  or  by  deed  or  conveyance  in  writing 
subscribed  by  the  party  creating,  granting,  as- 
signing, surrendering  or  declaring  the  same  or 
his  lawful  agent  thereunto  authorized  by  writ- 
ing." Sec.  8.  "Every  contract  for  the  leasing 
for  a  longer  period  than  one  year,  or  for  the 
sale  of  any  lands  or  any  interest  in  lands,  shall 
be  void  unless  the  contract,  or  some  note  or 
memorandum  thereof,  expressing  the  consider- 
ation, be  in  writing  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made.'' 

The  same  Code,  same  title  (p.  615,  sec.  6), 
declares  that  the  term  "lands"  as  used  in  this 
title  shall  be  construed  as  co-extensive  in  mean- 
ing with  "lands,  tenements  and  hereditaments,** 
and  the  terms  "estate  and  interest  in  lands/' 
shall  be  construed  to  embrace  "every  estate  and 
interest,  freehold  and  chattel,  legal  and  equi- 
table, present  and  future,  ves^  and  con- 
tingent in  lands  as  above  defined." 

Stevens  v.  Cooper,  1  Johns.  Ch.  425 ;  Boyd  v. 
Stone,  11  Mass.  342;  Castro  v.  lilies,  13  Tex. 
229. 

In  Hunt  V.  Maynard,  6  Pick.  489,  the  court 
says:  "We  are  called  upon  to  enjoin  against 
the  use  of  a  mortgage  deed,  by  verbal  proof 
that  the  respondent  had  given  up  his  estate. 
The  proposition  is  self-evidently  false." 

Parker  v.  Parker,  2  Met.  431. 

But  ;n  case  Swain  did  agree  to  accept  the 
new  mill  as  changed,  Medbury  could  not  en- 
title himself  to  a  discharge  of  the  mortgage^ 
without  procuring  and  delivering  to  him  the 
policies  of  insurance  called  for  by  his  agree- 
ment.    This  was  not  done. 

The  agreement  is  to  "accept,  in  place  of  the 
Milwaukee  mortgage,  security  in  proper  fire 
insurance  policy  or  policies,  on  said  largre  saw- 
mill, and  thereupon  discharge  the  within  mort- 
gage." 

Nothing  can  be  more  evident  than  that  by  the 
contract  of  sale  the  additional  security  wa.^ 
to  be  of  the  same  duration  as  the  main  mort- 

gftp:^* 

This  mortgage  was  then  as  enduring  as  se- 
curity for  the  payment  of  the  principal  debt  as 
the  main  Inortgage ;  and  it  is  impossible  to  sup- 
pose that  Mr.  Swain,  in  granting  by  his  agree- 
ment the  privilege  of  substituting  policies  of  in- 
surance for  the  Milwaukee  mortjs^ige.  intended 
that  a  policy  nmning  but  for  one  year  should 
operate  as  a  complete  extinguishment  of  hi;* 
right  to  have  additional  security. 
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Mr.  ICatt  H.  Carpenter,  for  appellees: 
This  case  depends  upon  the  following  ques- 
tions: 

1.  Was  the  mill  constructed  in  substantial 
conformity  with  the  l^rreementsf 

2.  If  constructed  differently,  did  Swain  con- 
sent to  or  acquiesce  in  the  departure  from  the 
original  plan? 

3.  Did  Swain,  after  its  construction,  accept 
policies  on  the  mill,  in  pursuance  of  the  agree- 
ment? 

As  the  complainants  do  not  claim  that  the 
mill  was  constructed  in'  the  precise  form  men- 
tioned in  the  agreement,  it  becomes  necessary 
to  inquire  what  was  the  spirit  of  that  agree- 
ment, and  whether  it  has  so  far  been  observed 
as  to  entitle  the  parties  interested  to  claim  the 
benefit  of  the  agreement  against  Swain.  The 
agreement  speaks  of  a  mill  to  be  constructed 
"fifty  by  one  hundred  and  fifty  feet  in  size;" 
the  mill  actually  constructed  was  seven ty-eight 
by  one  hundred.  But  the  complainants  con- 
tend that  this  was  a  substantial  compliance 
with  the  agreement,  and  that  Swain  accepted 
it  as  such  by  accepting  the  policies  of  insurance 
obtained  thereon;  and  that  he  is  estopped  to 
object  to  the  dimensions  of  the  mill,  when 
called  upon  to  cancel  the  mortgage. 

The  only  general  rule  is,  that  the  perform- 
ance must  be  such  as  is  required  by  the  true 
spirit  and  meaning  of  the  contract,  and  the  in- 
tention of  the  parties  as  expressed  therein.  "A 
mere  literal  accurate  performance  may  wholly 
fail  to  satisfy  the  true  purpose  of  the  contract." 
2  Pars.  Const.  168. 

The  only  interest  Swain  had  in  the  agree- 
ment, was  to  obtain  the  security. 

The  precise  dimensions  of  the  mill  were  of 
no  consequence  to  Swain;  its  value,  every- 
thing; because  upon  its  value  depended  his 
security,  which  was  the  subject  of  the  agree- 
ment ;  yet  the  literal  requirements  of  the  agree- 
ment would  have  been  satisfied  by  the  con- 
struction of  a  mill  of  any  value,  or  even  of 
no  value,  provided  it  were  fifty  by  one  hun- 
dred feet,  for  this  is  the  only  specification  in 
the  agreement  in  regard  to  the  mill. 

The  deposition  of  the  defendant  below, 
Swain,  is  conclusive  of  the  intention  of  the 
parties  in  making  the  agreement  on  the  back 
of  the  mortgage;  that  is,  to  give  the  defendant 
security  by  policies  of  insurance  on  the  mill. 
He  tries,  as  an  afterthought,  to  make  out  that 
he  had  a  purpose  in  drafting  that  agreement, 
which  was  not  known  to  the  other  parties  and, 
therefore,  constituted  a  fraud  upon  them,  if  the 
contract  is  to  be  construed  as  he  contends. 
He  says: 

This  defendant,  then,  knowing  that  he  had 
failed  to  obtain  in  writing  a  recognition  of  their 
obligation  to  build  the  said  saw-mill,  and  to 
confine  them  to  both  the  size  and  particular 
location,  as  commenced  the  fall  previous,  etc., 
and  thinking  that  this  would  be  a  good  oppor- 
tunity to  do  so,  thereupon  hastily  wrote  a  con- 
ditional agreement,  etc.,  which  was  indorsed 
on  the  mortgage,  and  executed  and  acknowl- 
edged by  Swain.  Swain  does  not  pretend  that 
the  other  parties  to  the  agreement  had  any  such 
thing  in  view.  On  the  contrary,  he  now  pre- 
tends that  he  was  playing  a  trick  and  a  fraud 
upon  them,  and  thus  incidentally  bindinpr  them 
to  do  what  they  did  not  intend  to  be  bound  for.'' 
9  Wall. 


In  Jordan  v.  Dyer,  34  Vt.  106,  the  court 
says: 

"We  regard  it  as  a  rule  of  law,  no  less  than 
of  morals,  that  whatever  is  expected  by  one 
party  to  a  contract,  and  known  to  be  so  ex- 
pected  by  the  other,  is  to  be  deemed  a  part  or 
condition  of  the  contract.'' 

The  testimony  clearly  shows  that  the  mill 
which  was  constructed  was  more  valuable  than 
it  would  have  been  if  (instructed  fifty  by  one 
hundred  feet,  and  that  the  change  in  the  form 
of  the  mill  was  made  for  that  reason,  upon  the 
advice  of  mechanics  and  experts. 

Swain  consented  to  or  acquiesced  in  the 
change  that  was  made. 

By  the  principal  mortgage,  Hedbery  k  Aid- 
rich  agreed  to  keep  the  property — including  the 
new  saw-mill  to  be  built — insured;  and  it  was 
provided  that  in  case  they  failed  to  do  so, 
Swain  might  insure  the  same  at  the  cost  of 
Medbery  £  Aldrich,  and  the  charges  and  pre- 
mium should  be  added  to  and  considered  a  part 
of  the  debt  secured  by  the  mortgage.  By  the 
contract  indorsed  on  the  Wisconsin  mortgage, 
Swain  agrees  that,  when  the  mill  is  completed, 
he  will  accept  policies  of  insurance  upon  the 
mill  and  discharge  the  Wisconsin  mortgB^. 

From  these  two  provisions  read  together,  the 
intention  of  the  parties  is  plain.  The  Wiscon- 
sin mortgage  was  intended  to  remain  until 
Swain  should  obtain  his  security  upon  the  new 
mill;  then  it  was  to  be  canceled.  Now,  we  sub- 
mit that  when  the  mill  was  completed  and 
Swain  had  policies  of  insurance  upon  the  mill, 
it  became  his  duty  to  discharge  the  Wisconsin 
mortgage,  without  regard  to  whether  Medbery 
k  Aldrich  had  obtained  the  policies  and  as- 
signed them  to  Swain,  or  Swain  had  obtained 
them  himself,  charging  the  coats  and  premium 
to  Medbery  &  Aldrich,  as  he  was  authorized  to 
do  by  the  Michigan  mortgage;  because  in  either 
event  Swain  had  the  security  upon  which  that 
mortgage  was  to  be  discharged. 

Swain  admits  that  in  1859  he  procured  $6,000 
insurance  on  the  saw-mill  in  New  York;  and 
this  account  shows  that  Medbery  &  Aldrich 
paid  the  premium.  He  then  had  the  security 
upon  which  he  was  bound  to  cancel  the  mort- 
gage by  his  own  testimony. 

It  is  well  settled  that  a  written  or  sealed  in- 
strument may  be  varied  as  to  the  time  or  man- 
ner of  its  performance,  or  may  be  waived  alto- 
gether by  a  subsequent  parol  agreement. 

Goss  V.  Nugent,  5  B.  &  Ad.  65;  Keating  v. 
Price,  1  Johns.  Cas.  22;  Cummings  v.  Arnold, 
3  Met.  486,  and  cases  cited  by  the  court;  Er- 
win  V.  Saunders,  1  Cow.  249;  Blood  v.  Enos, 
12  Vt.  625;  Robinson  v.  Batchelder,  4  N.  H. 
40;  Grafton  Bk.  v.  Woodward,  5  N.  H.  99; 
Richardson  v.  Hooper,  13  Pick.  446;  Ratcliff 
V.  Pemberton,  1  Esp.  35?  Fleming  v.  Gilbert,  3 
Johns.  528,  and  cases  cited  by  Thompson,  J.; 
Porter  v.  Stewart,  2  Aik.  417 ;  Cabe  v.  Jameson, 
10  Ired.  193;  Reed  v.  McGrew,  5  Ohio,  375; 
Monroe  v.  Perkins,  9  Pick.  298. 

The  doctrine  of  equitable  estoppel,  as  applied 
in  all  the  modem  cases,  precludes  Swain,  after 
standing  by  and  witnessing  the  completion  of 
the  mill  with  its  actual  dimensions,  from  ob- 
jecting to  cancel  the  mortgage,  upon  the  ground 
of  changing  the  plan. 

"Where  a  person  tacitly  encourages  an  act 
to  be  done  or  consents  to  it,  he  cannot  after- 
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wards  exercise  his  legal  right  in  opposition  to 
such  consent." 

Morris  Can.  Co.  v.  Lewis,  1  Beas.  (N.  J.), 
323;  Blackwood  v.  Jones,  4  Jones,  Eq.  (N.  C), 
64;  Chiapella  v.  Brown,  14  La.  Ann.  185; 
Eleven  v.  Freer,  10  Cal.  172;  Snodgiuss  v. 
Ricketts,  13  Cal.  359;  Cochran  v.  Harrow,  22 
111.  345;  Davis  v.  Handy,  37  N.  H.  65;  Tilton 
V.  Nelson,  27  Barb.  695;  Corbett  v.  Norcross, 
35  N.  H.  99;  Funk  v.  Newcomer,  10  Md.  301; 
Nixon  V.  Carco,  28  Miss.  414;  Catling  v.  Rod- 
man, 6  Ind.  289;  Wells  v.  Pierce,  7  Fost.  (N. 
H.),  503;  Strong  v.  Ellsworth,  20  Vt.  366; 
Cary  v.  Wheeler,  14  Wis.  281,  and  cases  cited 
in  the  opinion  of  the  court. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Subsequent  to  the  removal  of  the  case  from 
the  state  court  to  the  circuit  court,  a  new  bill 
of  complaint  was  filed  by  the  consent  of  the 
respondent,  so  that  it  is  not  necessary  to  refer 
to  the  proceedings  in  the  suit  before  the  peti- 
tion for  the  removal  was  granted. 

Swain,  the  appellant  and  respondent,  owned 
certain  real  estate  situated  in  the  State  of 
Michigan,  and  on  the  14th  of  April,  1855,  he 
Bold  the  same  to  John  Medbury  and  James  F. 
Aldrich,  for  the  consideration  of  $52,000,  as 
appears  by  the  pleadings. 

rursuant  to  the  terms  of  the  sale,  the  pur- 
chasers paid  $10,000  in  cash  when  the  deed 
v/as  executed,  and  gave  back  a  mortgage  on 
the  same  real  estate  to  secure  the  balance  of 
the  purchase  money,  which  was  payable  in  in- 
stallments at  different  times.  Medbery  at  that 
time  was  the  owner  of  an  undivided  third  part 
of  certain  lots  situated  in  Milwaukee,  in  the 
State  of  Wisconsin,  together  with  a  flouring- 
mill  erected  thereon,  called  the  Empire  Mill, 
and  he  and  his  wife,  on  the  same  day,  and  as 
a  part  of  the  same  transaction,  gave  a  mort- 
gage of  the  same  lots  and  mill  to  the  appel- 
lant as  additional  security  for  the  balance  re- 
maining unpaid  of  the  purchase  money  of  the 
llrst  mentioned   real  estate. 

Prior  to  the  purchase  and  sale  of  the  Michi- 
^n  real  estate,  the  foundation  for  a  saw-mill, 
fifty  feet  by  one  hundred  and  fifty  feet,  to  be 
erected  on  the  premises,  had  been  commenced, 
and  the  mortgagee,  at  the  time  the  second 
mortgage  was  executed  as  additional  security, 
stipulated  and  agreed  with  the  mortgagors 
therein  that  if  the  mortgagors  in  the  first 
mortgage  built  and  completed  the  saw-mill 
there  described,  in  a  proper  manner,  upon  the 
foundation  so  commenced,  within  two  years 
from  that  date,  he  would  accept  as  security 
in  place  of  that  mortgage,  proper  fire  insur- 
d6x*l  ance  policies  on  said  *saw-mill,  and 
would  thereupon  cancel  and  discharge  the  said 
second  mortjjage.  Reference  is  made  to  the 
stipulation  for  its  exact  phraseology,  as  more 
fully  set  forth  in  the  record,  and  it  will  be 
seen  that  it  was  dulv  executed  under  the  hand 
and  seal  of  the  appellant,  and  was  indorsed  at 
large  on  tlie  second  mortgage,  which  was 
jfiven  as  additional  security. 

Substantial  compliance  on  the  part  of  the 
TOortcracrors  in  the  first  mortsrage  with  all  the 
ronditinns  of  that  agreement,  and  within  the 
time  t heroin  specified,  is  set  up  by  the  ap- 
pellees and  complainants;  and  they  also  allege 
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that  the  mortgagors  in  the  second  mortgage 
subsequently  sold  and  conveyed,  by  deed  of 
warranty,  all  their  interest  in  and  to  the  said 
lots  and  mill,  and  that  they,  the  complain- 
ants, afterwards  became  the  purchasers  of  the 
said  lots  and  mill;  and  they  allege  that  at  the 
time  the  suit  was  commenced  they  were  the 
owners  of  the  same  in  fee,  as  alleged  in  the  bill 
of  complaint.  They  do  not  claim  that  the  mill 
built  and  completed,  as  aforesaid,  was  of  the 
precise  dimensions  mentioned  in  the  agree- 
ment, but  they  allege  that  it  was  of  larger 
dimensions  and  of  greater  value,  and  that  it 
was  better  adapted  to  the  purpose  to  be  ac- 
complished; and  they  aver  that  the  mill  as 
built  and  completed  was  recognized  and  ac- 
cepted by  the  appellant  as  a  compliance  with 
that  agreement. 

Based  on  these  and  other  allegations,  the 
prayer  of  the  bill  of  complaint  is.  that  the 
mortgage  of  the  lots  and  mill,  called  the  sec- 
ond mortgage  for  the  purpose  of  identification, 
may  be  ordered  and  decreed  to  be  cancele<l  and 
discharged,  and  that  the  complainants  may 
have  such  other  and  further  relief  as  the  na- 
ture of  the  case  shall  require. 

I.  Special  reference  to  the  evidences  of  title 
exhibited  b^  the  complainants  is  unnecessary, 
as  the  parties  before  the  hearing  in  the  circuit 
court  entered  into  a  written  stipulation  that 
the  complainants,  at  the  time  the  bill  of  com- 
plaint was  filed,  were  the  owners  in  fee  of  the 
lots  in  question  and  of  the  flouring- mi  11  locat- 
ed on  the  premises.  Posse.ssed  of  the  title  to 
the  lots  and  mill  as  previously  held  by  the 
mortgagors,  the  claim  of*  the  complainants  is 
that  the  mortgage  thereon  held  by  the  appel- 
lant should  be  cancelled  and  discharged, 
'because,  as  they  insist,  the  conditions  [*26a 
of  the  stipulation  and  agreement  indorsed  on 
the  same,  providing  for  that  result,  have  all 
been  fulfilled. 

Such  is  the  claim  of  the  complainants,  but 
the  respondent  denies  that  proposition  and 
every  element  of  it,  and  he  contends  that  the 
complainants  have  no  claim  to  any  relief,  be- 
cause he  insists  that  the  mortgagors  in  the 
first  mortgage  never  fulfilled  any  of  the  con- 
ditions specified  in  that  stipulation  and  agree- 
ment; that  they  never  built  and  completed 
the  saw-mill  therein  described;  and  he  ex- 
pressly denies  that  they  ever  procured  the 
policies  of  insurance,  as  alleged,  or  that  he 
ever  accepted  the  mill  which  they  did  build  on 
the  premises  as  a  compliance  with  that  stipu- 
lation and  agreement. 

Both  parties  were  fully  heard  in  the  circuit 
court,  and  a  decree  was  entered  for  the  com- 
plainants canceling  and  discharging  the  mort- 
gage, and  the  respondents  appealed  to  this  court. 
II.  Relief  cannot  be  decreed  to  the  complain- 
ants on  the  ground  that  the  mortgagors  in  tlie 
principal  mortgage  built  and  completed  a  saiw- 
mill  on  the  premises  embraced  in  that  mort- 
gage, of  the  dimensions  specified  in  the  written 
stipulation  and  agreement  which  is  indorseil  on 
the  second  mortgage,  as  the  hill  of  complaint 
concedes  that  they  did  not.  in  terms,  comply 
with  that  condition,  and  the  complainnnt«i    do 
not  claim  in  argument  that  the  saw-mill  wUieli 
those  partita  built  thereon  was  of  that  form   or 

of  thosi»  dimensions.     Strict  compliance,  thf- 

fore,  with  the  conditions  of  the  stipulation 
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not  be  maintained,  as  the  proposition  finds  no 
support  either  in  the  pleadings  or  proofs,  but 
Im  contradicted  by  both  in  every  part  of  the 
record. 

Proof  of  strict  performance  failing,  the  next 
proposition  of  the  complainants  is:  that  the 
mw-mill  which  those  mortgagors  did '  build, 
constitutes  a  substantial  compliance  with  the 
conditions  of  that  stipulation,  but  it  is  not 
possible  to  decide  as  a  conclusion  of  law  that 
a  saw-mill  seventy-eight  feet  in  width  by  one 
hundred  feet  in  length  is  a  substantial  com- 
pliance with  an  agreement  which  required  that 
S63*]  the  saw-mill  to  *be  constructed  should  be 
of  the  dimensions  described  in  that  instrument, 
even  though  it  be  shown  that  it  cost  more  and 
was  of  greater  value  and  better  adapted  to  the 
purposes  to  be  accomplished;  as  the  appellant 
naving  stipulated  that  the  saw-mill  to  be 
built  should  be  fifty  feet  in  width  by  one  hun- 
dred and  fiftv  feet  in  length,  had  a  right  to 
stand  upon  the  contract  and  to  insist  that  it 
should  be  fulfilled  according  to  its  terms. 

Substantial  performance,  it  is  true,  is  all 
that  is  required  to  satisfy  any  such  agree- 
ment, and  it  may  also  be  conceded  that  in  the 
adjudication  of  controversies  growing  out  of 
building  contracts  slight  differences  in  the  di- 
mensions between  the  building  constructed  and 
the  terms  of  the  contract  may,  under  many  cir- 
eumstances.  be  overcome  bv  a  reasonable  appli- 
cation of  that  rule,  but  the  differences  in  the 
case  before  the  court  are  far  too  great  to  fall 
within  that  principle,  as  the  effect  would  be  to 
make  a  new  contract  and  substitute  it  in  the 
place  of  the  stipulation  executed  by  the  parties. 

III.  Suppose  neither  of  those  propositions 
can  be  sustained,  atill  the  complainants  con- 
tend that  the  decree  of  the  circuit  court  should 
be  affirmed,  because  they  insist  that  the  appel- 
lant acquiesced  in  the  departure  from  the 
plan  and  dimensions  as  specified  in  the  written 
instrument,  and  that  he  expressly  accepted  the 
said  mill  which  those  parties  built  and  com- 
pleted as  a  compliance  with  that  stipulation. 

Considerable  confiict  exists  in  the  proofs 
upon  that  subject,  and  in  view  of  that  fact  it 
becomes  necessary'  to  examine  with  some  care 
the  circumstances  attending  the  transaction 
as  bearing  upon  the  probabilities  of  the  case. 
Duplicate  agreements  were  executed  between 
the  parties  to  the  before  mentioned  deed  of. 
conveyance  for  the  purchase  and  sale  of  the 
lands  therein  described  six  months  before  the 
deed  of  the  same  and  the  mortgage  back,  as 
aforesaid,  were  signed  and  delivered,  by  which 
the  appellant  agreed  to  sell,  and  the  grantees 
in  the  deed  and  the  mortgagors  in  the  mort- 
gage back  agreed  to  purcnuise  those  tracks  of 
land,  with  Certain  exceptions,  which  are  unim- 
264*]  portant  in  this  investigation,  and  *also 
with  certain  reservations,  of  which  two  only 
need  be  noticed: 

1.  He  reserved  the  house  where  he  resided 
and  the  premises  connected  therewith  for  his 
benefit  for  one  year  from  the  date  of  the  agree- 
ment. 

2.  Also  the  use  and  occupancy  of  the  shop 
and  fixtures  connected  with  the  same  then  in 
the  possession  of  his  brother,  a  deaf  mute,  to- 
gether with  the  use  of  the  water  "as  now  used, 
or  in  a  similar  way,**  so  long  as  the  said 
brother  chooses  to  occupy  the  same,  "to  be 
0  Wall. 


free  of  rent,  let,  or  unnecessary  hindrance, 
otherwise  than  if  in  the  way  of  other  import- 
ant improvements  it  may  be  removed"  suf- 
ficiently to  be  out  of  the  way,  "and  where  ho 
can  have  the  same  use  and  privileges  as  before. 
By  the  terms  of  the  agreement  as  amended 
the  purchasers  were  to  pay  $10,000  in  cash,, 
and  they  were  to  ffive  their  bond  for  $42,000- 
for  the  balance  of  the  purchase  money,  to- 
gether with  a  mortgage  back  of  the  whole  real 
estate  purchased  to  secure  the  payments,  and 
they  also  covenanted  to  give  'good  and  satis- 
factory security  upon  other  property"  for  the- 
sum  of  $6,666,66  2-3.  They  also  agreed  to 
keep  an  insurance  in  some  safe  insurance  com- 
pany upon  the  insurable  property  on  the  prem- 
ises, to  the  amount  of  one  third  of  its  value*, 
for  the  benefit  and  security  of  the  mortgagee* 
No  provision  was  made  for  any  insurance  upon 
the  "other  property"  to  be  conveyed  to  the 
appellant  as  additional  security,  but  when  the 
mortgage  back  was  executed^  six  months  later, 
it  was  therein  stipulated  tluit  the  mortgagors 
should  "well  and  truly  keep  the  buildings 
erected,  and  the  large  saw-miU  to  be  erected 
upon  the  premises,"  insured  in  some  safely  re- 
puted fire  insurance  company  or  companies 
a^inst  loss  by  fire,  and  that  they  should  as- 
sign the  said  policy  or  policies  to  the  appellant 
or  his  assigns;  and  it  contained  the  further 
stipulation  that  in  default  thereof  it  should  be 
lawful  for  the  appellant  or  his  assigns  to  ef- 
fect the  said  insurance,  and  that  the  premiums- 
paid  for  effecting  the  same  and  the  costs  and 
charges  should  be  a  lien  on  the  said  mortgaged, 
premises. 

•Evidently  the  deed  of  conveyance  and  [•aes 
the  two  mortgages,  together  with  the  stipula- 
tion indorsed  on  the  second  mortgage,  must  be 
construed  together,  as  they  constitute  parts 
of  the  same  transaction;  and  reference  may 
also  be  made  to  the  written  agreement  for  the 
purchase  and  sale  of  the  real  estate  embraced 
in  the  deed,  as  that  agreement  remained  in 
force  when  the  other  instruments  were  drafted 
and  until  the  transaction  was  finally  closed.  ■ 
Security,  it  is  stipulated,  shall  l>e  accepted 
"in  proper  fire  insurance  policy  or  policies  on 
said  large  saw-mill  in  place  of  the  within 
mortgage,"  but  the  amount  of  the  Insurance 
to  be  procured  as  the  substitute  for  the  mort- 
gage security  is  not  specified,  and  without  ref- 
erence to  the  instrument  which  provided  for 
the  sale  and  purchase  of  the  real  estate  in- 
cluded in  the  deed  of  conveyance  it  would  be 
difficult  if  not  impossible  to  define  that 
amount,  but  when  the  several  instruments 
relating  to  the  transaction  are  considered  to- 
gether all  ambiguity  at  once  disappears. 

Viewed  in  the  light  of  those  suggestions  the 
intention  of  the  parties  appears  tobe  plain,  as 
it  is  quite  evident  that  the  second  mort^^age 
constitutes  the  "security  upon  other  property** 
for  the  amount  which  the  purchasers  of  the 
real  estate  agreed  to  give  to  the  appellant  as 
the  seller  thereof  in  addition  to  the  mortgage 
back  of  the  premises  included  in  the  deed  of 
conveyance. 

IV.  Two  conditions  precedent  are  annexed 
to  the  supposed  right  of  the  mortgagors  in  the 
second  mortgage  to  demand  that  the  mortgage 
should  be  canceled  and  discharged,  and  un- 
less it  is  shown  that  they  were  waived  or  mod- 
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ified  by  mutual  consent  they  must  both  be  ful- 
filled or  the  appellant  must  prevail :  ( 1 )  That 
the  large  saw -mill,  "fifty  by  one  hundred  and 
fifty  feet  in  size,"  was  properly  built  and  com- 
pleted upon  the  foundation  previously  com- 
menced, within  two  years  from  the  date  of  the 
stipulation  indorsed  on  the  second  mortgage; 
(2)  That  proper  fire  insurance  policies  on  said 
saw  mill  to  the  amount  of  $6,066,66  2-3  were 
procured  for  the  benefit  of  the  appellant,  in 
a66*]  one  or  the  *other  of  the  two  modes  pro- 
vided in  the  instrument  of  mortgage. 

Undoubtedly  the  obligation  to  procure  the 
policies  rested  on  the  mortgagors,  but  author- 
ity to  procure  them  in  case  of  the  default  of 
the  mortgagors  was  vested  in  the  appellant, 
and  if  he  exercised  that  authority  and  actually 
procured  the  policies  to  that  amount  as  secu- 
rity for  their  indebtedness  he  cannot  set  up  the 
non- performance  of  that  condition  as  au  an- 
swer to  this  suit.  They  might  procure  the 
policies,  or  if  they  did  not  he  might  procure 
them,  and  in  that  event  the  premiums  paid  and 
the  costs  and  charges  incurred  were  made  a 
lien  on  the  mortgaged  lands,  and  if  he  exer- 
cised the  privilege  conferred  and  procured  the 
policies  he  is  bound  by  his  own  act. 

1.  Compliance  with  the  first  condition  is  not 
shown,  as  the  mill  actually  built  is  seventy- 
eight  feet  in  width  by  one  hundred  feet  in 
length,  and  not  one  hundred  and  fifty  feet  in 
length  as  described  in  the  written  stipulation, 
and  the  decree  therefore  must  be  reversed  un- 
less it  satisfactorily  appears  that  the  appel- 
lant acquiesced  in  the  change  made  in  the  plan 
and  dimensions  of  the  mill  or  accepted  it  after 
it  was  completed,  as  contended  by  the  com- 
plainants. 

Constructed  as  the  mill  was,  of  different  di- 
mensions from  the  plan  specified  in  the  stipu- 
lation, it  could  not  be  erected  throughout  upon 
the  foundation  previously  commenced,  but  it 
appears  that  it  was  erected  on  the  same  site, 
and  that  it  is  connected  with  the  same  water 
power,  and  that  no  greater  alterations  were 
made  in  the  foundation  previously  commenced 
than  the  change  in  the  plan  and  dimensions  of 
the  mill  required;  and  the  proofs  show  to  the 
entire  satisfaction  of  the  court  that  the  mill  as 
constructed  cost  nearly  twice  as  much  as  it 
would  if  the  plan  indicated  in  the  stipulation 
had  been  followed,  and  that  it  is  of  greater 
value,  and  that  in  view  of  the  site  and  sur- 
rounding circumstances,  it  is  much  better 
adapted  to  the  purposes  to  be  accomplished. 

Intended  for  three  gangs  of  saws  with  other 
machinery  incident  to  such  a  saw-mill  of  mod- 
ern construction,  it  seems  reasonable  to  sup- 
pose that  the  increase  in  the  width  of  the 
267*]  'mill,  as  compared  with  the  dimensions 
given  in  the  stipulation,  would  much  more 
than  compensate  for  the  diminution  in  the 
len^h  of  the  structure,  as  the  length  is  still 
sufficient,  and  tl^  effect  of  the  alteration  is  to 
give  more  space  where  it  is  most  needed. 

Even  the  answer  alleges  that  the  second 
mortgage  was  given  as  a  performance  of  the 
agreement  to  furnish  additional  security,  and 
the  appellant  admits  that  he  agreed  to  accept 
the  policies  of  insurance  on  the  saw-mill  in  the 
place  of  the  mortgage,  provided  the  mill  was 
built  of  the  size  specified  in  the  stipulation  and 
on  the  foundation  commenced  before  the  agree- 
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(ment  for  the  sale  and  purchase  of  the  real 
estate  was  executed,  but  he  utterly  denies  that 
he  acquiesced  in  the  change  made  in  the  plan 
and  dimensions  of  the  mill,  or  that  he  ever  ac- 
cepted or  agreed  to  accept  the  mill  as  built  and 
completed.  Three  witnesses,  however,  testify 
to  the  contrary,  and  a  fourth  testifies  that  the 
appellant  was  two  or  three  times  at  that  place 
and  once  in  the  mill  "during  the  building  of 
the  mill,"  and  that  he  never  made  any  ob- 
jections to  him  or  in  his  presence  as  to  the 
cluinge  in  the  dimensions  of  the  mill.  Two  of 
these  witnesses  are  the  mortgagors  in  the  firi^t 
mortgage,  who  built  and  completed  the  saw- 
mill; the  third  was  a  partner  with  them  in  the 
lumber  business,  and  the  fourth  is  the  mill- 
wright who  superintended  the  construction  of 
the  saw-mill  and  put  in  the  machinery*,  and  in 
the  judgment  of  the  court  they  are  entitled  to 
credit.  They  speak  of  his  presence  at  the  mill 
during  the  progress  of  the  work  and  after  the 
mill  was  completed,  and  the  first  three  give 
the  details  of  the  conversation  they  had  with 
him,  showing  to  a  demonstration  tiiat.  if  they 
are  to  be  believed,  the  appellant  not  only  ac- 
quiesced in  the  change  in  the  plan  as  proposed, 
but  that  he  in  terms  accepted  the  saw -mill 
erected  on  the  premises  as  built  and  completed. 

Opposed  to  the  statements  of  those  witnesses 
is  the  negative  averment  of  the  answer  and  the 
positive  denial  of  the  appellant  that  any  such 
interviews  ever  took  place,  or  that  he  ever  gave 
utterance  to  any  such  sentiments;  but  it  is  a 
^sufficient  res]x>nse  to  those  denials  of  [*a68 
the  appellant  to  say  that  his  testimony  is  not 
of  a  character  to  discredit  the  proofs  intro- 
duced by  the  complainants.  Attempt  is  also 
made  to  contradict  the  complainants*  witnesses 
as  to  tne  time  when  they  say  they  saw  the 
appellant  at  the  saw-mill  or  in  that  vicinity; 
but  the  error,  if  it  be  one,  is  not  sufficient  to 
discredit  the  witnesses,  as  it  is  quite  imma- 
terial whether  the  interview  was  at  the  time 
stated,  or  a  week  or  two  or  even  a  month 
earlier.  Other  considerations,  such  as  the 
necessity  for  the  removal  of  the  shop  of  the 
deaf  mute  brother,  are  also  invoked  as  tending 
to  show  the  improbability  that  the  appellant 
should  have  assented  to  the  alteration  in  the 
plan  of  the  mill,  but  it  is  unnecessary  to  enter 
into  the  details,  as  the  court  is  of  the  opinion 
that  the  allegations  of  the  bill  of  complaint  in 
that  behalf  are  fully  proved  by  the  direct  proof. 

Next  objection  of  the  appellant:  is  that  the 
agreement  to  accept  the  mill  as  built  and  com- 
pleted, even  if  made  as  supposed,  was  void  as 
within  the  Statute  of  Frauds  of  that  State,  be- 
cause it  was  not  in  writing;  but  it  becomes 
necessary  before  considering  that  question  to 
determine  whether  the  second  condition  speci- 
fied in  the  stipulation  was  fulfilled  so  that  the 
mori^gors  in  the  second  mortgage,  or  those 
claiming  under  them,  have  the  right,  if  the 
agreement  to  accept  the  saw  mill  as  built  and 
completed  is  operative,  to  demand  that  the  sec- 
ond mortgage  shall  be  canceled  and  discharged. 

2.  Whether  the  mortgagors  in  the  principal 
mortgage  kept  the  insurable  property  included 
in  that  mortgage  insured  or  not  is  not  a  ques- 
tion in  this  case,  nor  is  it  a  question  at  this 
time  whether  they  kept  the  saw-mill  insured  as 
agreed  in  that  instrument,  but  the  question  to 
be  decided  is:  whether  the  mortgagors,  within 
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two  years  from  the  date  of  the  stipulation,  pro> 
<ured  for  the  benefit  of  the  mortgagee  proper 
fire  insurance  policies  thereon  to  the  requisite 
amount,  or  whether  the  mortgagee  within  that 
period  procured  the  same  for  his  own  benefit, 
as  required  or  permitted  in  the  second  con- 
dition of  that  stipulation,  when  construed  in 
'Connection  with  the  provision  ujpon  the  subject 
269*]  contained  in  the  ^principal  mortgage. 
Proper  fire  insurance  policies  might  be  pro- 
cured for  the  purpose,  as  before  explained,  by 
the  mortgagors  or  by  the  mortgagee,  and  inas- 
much as  the  premiums  paid  and  the  costs  and 
charges  incurred  were,  in  the  latter  event,  to 
be  added  to  and  considered  a  part  of  the  debt 
secured  by  mortgage,  it  cannot  make  any  dif- 
ference whether  they  were  actually  obtained 
by  the  one  or  the  other  of  those  parties.  Such 
being  the  rule  to  be  applied,  the  question  pre- 
sented for  decision  is  purely  one  of  fact  de- 
pending upon  the  proofs  in  the  case,  the  re- 
sults of  which,  as  they  appear  to  the  court, 
will  be  briefly  stated. 

Three  policies  of  insurance  on  the  saw-mill 
were  procured,  in  the  year  1856,  by  the  mort- 
gagors for  the  benefit  of  the  mortgagee,  to  wit: 
$2,000  in  the  Mtna.  Insurance  Company,  $2,000 
in  the  Washington  Union  Insurance  Com- 
pany, and  $2,000  in  the  Jackson  Mutual  In- 
surance Company;  and  the  proofs  show  that 
the  policies  were  delivered  to  the  appellant, 
and  that  he  accepted  them  without  objection. 
Added  together,  the  sum  is  a  fraction  less  than 
the  required  amount,  but  the  policies  were  ac- 
cepted without  objection,  and  none  is  now 
made  on  that  account. 

Policies  on  the  saw-mill  were  obtained,  the 
succeeding  year,  by  the  appellant,  for  the  same 
amount,  to  wit:  $1,500  in  the  Phcenix  In- 
surance Company,  $3,000  in  the  Washington 
Union  Insurance  Company,  and  $1,500  in  the 
iEtna  Insurance  Company;  and  the  proofs 
show  that  the  premiums  which  he  paid  for 
the  same  were  added  to  the  mortgage  debt,  and 
were  ultimately  adjusted  by  the  mortgagors. 
Insurance  on  the  saw-mill  for  the  year  1858 
was  also  obtained  by  the  appellant  for  the  same 
amount,  and  the  exhibits  in  the  record  show 
that  the  money  he  paid  for  the  premiums  was 
repaid  to  him  by  the  mortgagors.  They  also 
paid  him  at  the  same  time  $14,673.43,  which 
was  indorsed  on  the  bond  given  for  the  balance 
of  the  purchase  money,  and  which  was  secured 
by  the  mortgage  of  the  same  real  estate. 
370*]  •¥.  All  of  these  policies,  however,  were 
for  the  term  of  one  year,  and  the  next  objec- 
tion is  that  they  cannot  be  regarded  as  fulfill- 
ing the  second  condition  of  the  stipulation  on 
that  account,  as  they  would  expire  before  some 
of  the  instalhnents  of  the  bond  fell  due;  but 
the  objection  is  not  entitled  to  weight  for  sev- 
eral reasons:  (1)  Fire  policies  are  usually 
issued  for  one  year,  and  there  is  nothing  in 
the  stipulation  to  justify  the  conclusion  that 
the  policies  were  to  be  in  any  other  than  the 
usual  form.  (2)  When  the  first  three  were 
obtained  they  were  accepted  by  the  appellant 
without  objection.  (3)  He  asked  and  ob- 
tained leave  of  the  mortgagors  to  procure  the 
future  policies,  and  when  he  came  to  exercise 
that  privilege  he  obtained  them  in  the  same 
form.  (4)  Because,  having  been  intrusted, 
at  his  own  request,  with  the  business  of  pro- 
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curing  the  requisite  insurance,  it  was  his 
own  fault  if  the  business  ^^as  neglected  or  was 
not  properly  transacted.  (5)  He  cannot  im- 
pute fault  to  the  mortgagors,  as  they  paid  on 
the  mortgage  a  sum  nearly  equal  to  the  antici- 
pated cost  of  the  saw-mill,  especially  as  they 
had  consented  to  leave  the  business  of  insur- 
ance to  him,  as  he  was  expressly  authorized  to 
add  the  premium  to  the  mortgage  debt,  and  as 
all  sums  paid  for  that  purpose  were  declared  to 
be  a  lien  on  the  mortgage  lands.  (6)  If  he 
desired  that  the  insurance  should  be  continued, 
and  did  not  wish  to  transact  the  business,  he 
should  have  given  notice  to  the  mortgagors; 
but  the  probability  is  that  he  felt  less  interest 
in  the  subject  on  account  of  the  large  payment 
which  had  been  made  on  the  mortg^age  debt. 
VI.  1.  Although   the   fee  of  the   mortgaged 

{>remi8es  remains  in  the  mortgagor,  under  the 
aws  of  that  State,  till  after  foreclosure  and 
sale,  still  no  doubt  is  entertained  that  the  stip- 
ulation to  accept  proper  fire  insurance  policies 
on  the  saw-mill  in  the  place  of  the  mortgage 
was  an  agreement  providing  for  the  surrender 
of  an  "estate  or  interest  in  lands"  and,  there- 
fore, was  an  agreement  within  the  Statute  of 
Frauds  of  that  State.  Rev.  Stat.  ch.  106,  sec. 
6,  n.  615;  Wood  v.  Trask,  7  Wis.  572;  Russell 
V.  Ely,  2  Black,  578,  17  L.  ed.  259. 

^Nothing  is  left  for  construction,  as  [*a7x 
the  subsequent  Act  provides  inat  the  term 
"lands"  shall  be  construed  as  co-extensive  in 
meaning  with  lands,  tenements  and  heredita- 
ments, and  that  the  terms  "estate  and  interest 
in  lands"  shall  be  construed  to  embrace  every 
estate  and  interest,  freehold  and  chattel,  legal 
and  equitable,  present  and  future,  vested  and 
contingent.  Rer.  Stat.  615,  sec.  6;  Stevens  v. 
Cooper,  1  Johns.  Ch.  425;  Hunt  v.  Maynard,  6 
Pick.  489;  Browne,  Frauds  (2d  ed.),  sec.  430. 

But  the  stipulation  in  this  case  to  accept  the 
policies  of  insurance  on  the  saw-mill  as  secu- 
rity in  the  place  of  the  second  mortgage,  and 
thereupon  to  cancel  and  discharge  that  Instru- 
ment, is  in  writing,  and  having  been  executed 
as  a  part  of  the  bargain  of  purchase  and  sale 
of  the  real  estate,  it  rests  upon  a  sufficient  con- 
sideration, and  is  valid  and  binding.  Argu- 
ment upon  that  topic  is  unnecessary,  as  it  is 
too  plain  for  contention;  but  the  suggestion 
which  the  appellant  intends  to  make  is  that 
the  agreement  subsequently  made  to  modify 
the  stipulation  as  to  the  dimensions  of  the  mill 
is  within  the  Statute  of  Frauds  of  that  State, 
and  null  and  void.  Views  of  the  complain- 
ants are  that  an  agreement,  though  in  writ- 
ing and  under  seal,  may  in  all  cases  be  varied 
as  to  time  or  manner  of  its  performance,  or 
may  be  waived  altogether  by  a  subsequent 
oral  agreement;  but  the  court  is  of  a  differ- 
ent opinion,  if  the  agreement  to  be  modified 
is  within  the  Statute  of  Frauds. 

2.  Numerous  authorities  sanction  the  prin- 
ciple advanced  by  the  complainants  in  cases 
not  within  the  Statute  of  Frauds,  and  which 
fall  within  the  general  rules  of  the  common 
law,  and  in  such  cases  it  is  held  that  the  par- 
ties to  an  agreement  though  it  is  in  writing, 
may,  at  any  time  before  the  breach  of  it,  by 
new  contract  not  in  writing,  modify,  waive, 
dissolve,  or  annul  the  former  agreement,  if 
no  part  of  it  was  within  the  Statute  of 
Frauds.     Goss  v.  Nugent,  6  Bam.  &  Ad.  64; 
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Harvey  ▼.  Grabham,  6  Ad.  &  £11.  73;  Emer- 
son V.  Slater,  22. How.  42,  16  L.  ed.  365; 
Brown,  Frauds  (2d  ed.),  sec.  409. 

Reported  cases  may  also  be  found  where 
aya*]  that  rule  is  promulgated  *  without  any 
qualification;  but  the  better  oj^inion  is,  that 
a  written  contract  falling  within  the  Statute 
of  Frauds  cannot  be  varied  by  any  subsequent 
agreement  of  the  parties,  unless  such  new 
agreement  is  also  m  writing.  Express  deci- 
sion in  the  case  of  Marshall  v.  Lynn,  6  Mee.  & 
W.  109,  is,  that  the  terms  of  a  contract  for 
the  sale  of  goods  falling  within  the  operation 
of  the  Statute  of  Frauos  cannot  be  varied  or 
altered  by  parol;  that  where  a  contract  for 
the  bargain  and  sale  of  goods  is  made,  stat- 
ing a  time  for  the  delivery  of  them,  an  agree- 
ment to  substitute  another  day  for  that  pur- 
pose must,  in  order  to  be  valid,  be  in  writing. 
Clarke  v.  Russel,  3  Dall.  415;  Emerson  v. 
Slater,  22  How.  42,  16  L.  ed.  365;  Goss  ▼. 
Nugent,  5  Bam.  &  Ad.  58;  Harvey  v.  Grab- 
ham,  5  Ad.  k  Ell.  73;  Stowell  v.  Robinson, 
3  Bing.  N.  C.  928;  Stead  v.  Dawber,  10  Ad. 
k  Ell.  57;  Falmouth  v.  Thomas,  1  C.  &  M.  109; 
Hasbrouck  v.  Tappen,  15  Johns.  200;  Blood 
V.  Goodrich,  9  Wend.  68. 

Suggestion  may  be  made  that  all  the  oases 
were  cases  at  law;  but  the  same  rule  pre- 
vails In  equity,  as  appears  by  the  highest  au- 
thority. Emmet  v.  Dewhirst,  8  Eng.  L.  and 
Eq.  83;  S.  C.  3  McN.  A  G.  587;  Stevens  v. 
Cooper,  1  Johns.  Ch.  429;  Browne,  Frauds, 
(2d  ed.),  sec.  422. 

Regarded,  therefore,  as  a  mere  executory 
agreement  to  accept  the  mill  when  built  and 
completed,  it  is  clear  tnat  the  Statute  of 
Frauds  would  be  a  good  defense  to  a  suit  for 
a  breach  of  St;  but  it  cannot  be  viewed  in 
that  light,  as  it  was  fully  executed  on  the 
part  of  the  mortgagors,  and  was  in  f^et  fully 
executed  on  the  part  of  the  appellant. 

8.  He  is  not  sued  for  a  breach  of  the  agree- 
ment to  accept  the  mill  as  built  and  com- 
pleted; but  the  suit  is  to  compel  him  to  can- 
cel and  discharge  the  mortgage  as  agreed 
in  the  written  stipulation.  Called  upon  to 
plead  to  the  bill  of  complaint,  he  sets  up  the 
defense  that  the  dimensions  of  the  mill  vary 
from  those  specified  in'  the  stipulation,  to 
which  the  complainants  reply  that  he  ac- 
quiesced in  the  change  at  the  time  the  work 
was  done,  and  that  ne  accepted  the  mill  as 
built  and  completed,  and  they  prove  the  al- 
a73*]  legations  to  the  *entire  satisfaction  of 
the  court.  They  built  and  completed  the  mill 
seventy-eight  feet  in  width  by  one  hundred 
feet  in  lensfth,  at  an  expense  exceeding  $30,- 
000,  and  the  appellant  not  only  accepted  it 
when  completed  as  a  compliance  with  the  stip- 
ulation, but  he  also  accepted  the  policies  of 
insurance  procured  on  it  as  security  in  the 
place  of  the  second  mortgage,  and  he  cannot 
now  ue  permitted  to  avoid  the  true  issue,  nor  to 
devest  the  transaction  of  its  real  character  in 
order  that  he  may  set  up  the  Statute  of  Frauds. 

VII.  1.  Even  part  performance  is  often  ad- 
mitted in  equity  as  an  answer  to  the  statute; 
but  it  is  not  necessary  to  invoke  that  prin- 
ciple in  this  case,  as  it  is  clear  that  the  ap- 
pellant acquiesced  in  the  changes  made  in 
the  plan,  and  that  the  mill,  as  built  and  com- 
pleted, was  accepted  by  him  as  a  compliance 

5«o 


with  the  stipulation.     1  Story,  Eq.  Jur.  ( 9th  cd. ) » 
sec.  759, 961;    Browne, Frauds ( 2d. ed.) sec.    463. 

2.  Estoppel  is  also  set  up  by  the  complain- 
ants as  an  answer  to  the  dtefense  of  the  Stat- 
ute of  Frauds,  and«  in  view  of  the  facts,  the 
court  is  of  the  opinion  that  it  is  a  complete 
answer  to  that  defense.  He  sold  the  real  es- 
tate for  $52,400,  received  in  cash  $10,000,  and 
the  purchasers  gave  a  mortgage  on  the  same 
real  estate  for  the  balance  of  the  purchase 
price.  They  paid  towards  the  mortgage  $17,- 
673,  exclusive  of  $576.73  for  insurance  pre- 
miums and  for  taxes,  and  erected  the  saw- 
mill at  the  cost  of  $32,000,  and  the  record 
shows  that  the  appellant  foreclosed  the  mort* 
gage  and,  with  two  other  persons,  became  the 
purchaser  of  the  ^entire  property  and  improve- 
ments, subject  to  the  mortgage,  for  the  sum  of 
$19,6()0,  and  has  a  decree  fox*  the  deficiency  of 
$2,864.11,  for  which  he  purposes  to  foreclose 
the  second  mortgage  now  under  consideration. 

3.  Beyond  doubt  the  mortgagors  in  the  first 
mortgage,  one  of  whom  was  the  principal 
mortgagor  in  the  second  mortgage,  *built  [^274 
and  completed  the  saw-mill,  in  the  full  be- 
lief, induced  by  the  conduct  and  declarations 
of  the  appellant,  that  it  would  be  accepted 
as  a  compliance  with  the  stipulation  indorsed 
on  the  second  mortgage.  Taken  as  a  whole, 
the  proofs  satisfy  the  court  that  his  conduct 
and  declarations  led  them  to  believe  that  he 
was  content  with  the  change  made,  and  that 
he  would  readily  acquiesce  in  their  doings 
when  the  mill  was  completed,  and,  if  so,  he 
cannot  be  heard  to  allege  or  prove  the  con- 
trary to  the  prejudice  of  their  rights.  Pickard 
V.  Sears,  6  Ad.  &  Ell.  474;  Freeman  v.  C?ooke, 
2  Exch.  654;  Foster  v.  Dawber,  6  Exch.  854; 
Edwards  v.  Chapman,  1  Mees.  &  W.  231 ;  Mor- 
ris Canal  Co.  v.  Lewis,  1  Beas.  323;  Cary  ▼. 
Wheeler,  14  Wis.  285. 

Where  a  person  tacitly  encourages  an  act 
to  be  done,  he  cannot  afterwards  exercise  his 
legal  right  in  opposition  to  such  consent,  if 
his  conduct  or  acts  of  encouragement  induced 
the  other  party  to  change  his  position,  so 
that  he  will  be  pecuniarily  prejudiced  by  the 
assertion  of  such  adversary  claim* 

Decree  affirmed. 


JULIUS  HORNTHALL  and  Alexander  Kulen, 
as  J.  Homthall  dt  Co.  Appts., 

V. 

MARTIN     KEARY,     Collector     of     Internal 

Revenue,    etc. 

(See  S.  C.  9  Wall.  560-567.) 
Citizenship,  when  must  be  averred — parties  to 
actions  in  internal  revenue  cases — where  case 
is   dismissed   for   want   of   jurisdiction,  no 
costs  allowed. 

Citizenship  of  the  parties  to  a  suit,  where  It  te 
the  found.itlon  of  Jurisdiction  In  the  Fed^rml 
Courts,  must  be  distlnctlj'  averred,  so  as  to  show 
that  they  are  citizens  of  different  States,  and  that 
one  of  them  is  a  citizen  of  the  State  where  tli« 
suit  la  broncrht.  ^  _, 

Where  both  parties  reside  in  the  same  State,  tiie 
circuit  courts  have  no  original  comlzance  of  any 
cane  between  them  arising  under  the  internal  rev- 
enue  laws. . 

Note. — Diverse  citizenship  as  ground  of  Federal 
jurisdiction — see  notes,  1  L.  ed.  U.  S.  640;  2  I*. 
ed.  V.  S.  436;  7  L.  ed.  U.  S.  287:  36  L.  ed.  U-  S. 
570;  10  C.  C.  A.  249;  27  C.  C.  A.  298.       ^      ^ 
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Where  a  case  Is  dismissed  for  want  of  Jurisdic- 
tion on  the  face  of  the  pleadlngn,  costs  will  not  be 
allowed  in  this  court. 

[No.  100.] 

Decided  Jan.  24,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Southern  District  of  Mis- 
sissippi. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellants,  praying  for  an  in- 
junction, against  the  collection  of  certain  taxes. 
A  demurrer  thereto  was  sustained,  and  the 
complainants'    bill    dismissed,    whereupon    the 
0(Hnplainants  took  an  appeal  to  this  court. 
The  case  is  fully  stated  in  the  opinion. 
Messrs.  W.  L.  Sharkey  and  W.  Brooke,  for 
appellants: 

It  is  understood  that  this  case  was  decided  on 
Acts  of  Congress  which  the  court  construed  as 
prohibitory  of  any  suit  whatever  against  a 
collector.  This  was  a  total  misapprehension 
of  the  law.  The  Commissioner  of  Internal  Rev- 
enue is  by  one  Act  authorized  to  settle  certain 
questions  in  regard  to  the  collection  of  revenue. 
By  the  Act  of  the  First  Session  of  1866,  14 
Stat,  at  L.  98,  section  0,  the  assessors  are 
autdorized  to  hear  and  determine  appeals  tak- 
en by  parties  who  feel  aggrieved  by  the  assess- 
ment. But  he  must  give  notice  of  the  time 
when,  and  the  place  where,  he  will  hear  such 
appeals.  No  such  notice  was  set  up  in  this 
case,  and  without  it  there  was  no  opportunity 
to  have  the  assessment  corrected  but  in  a  court 
of  law  or  equity.  But  none  of  these  statutes 
apply  to  this  case.  There  is  no  dispute  about 
the  assessment  or  the  payment  of  the  tax.  The 
only  question  is:  can  a  party  be  compelled  to 
pay  taxes  twice  f  The  demurrer  admits  that  they 
had  been  paid  once.  And  that  provision  of  the 
Act  of  the  Second  Session  of  1866,  which  pro- 
vides that  "No  suit  for  the  purpose  of  restrain- 
ing the  assessment  or  collection  of  tax  shall  be 
maintained  in  any  court,"  besides  being  simply 
absurd,  has  no  application  to  this  case. 

The  respondent  is  not  named  in  the  bill  as  a 
citizen  of  Mississippi,  but  is  sued  in  his  of- 
ficial capacity,  without  naming  his  residence. 
He  is  sued  as  an  officer  of  the  United  States, 
and  had  a  right  to  have  the  suit  transferred 
to  the  United  States  Court.  The  process  was 
served  on  his  deputy,  and  it  does  not  appear 
that  Keary  is  a  citizen  of  Mississippi.  But  has 
not  the  federal  judiciary  jurisdiction  in  all  rev- 
enue cases?  It  is  supposed  that  the  counsel 
below  acted  on  this  presumption. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  W.  A,  Field, 
Asst.  Atty-Gen.,  for  appellee: 

It  does  not  appear  by  the  bill  that  the  com- 
plainants and  respondent  are  citizens  of  diff- 
erent States  of  the  United  States;  but  it  does 
appear  with  sufficient  certainty,  that  they  are 
all  citizens  of  the  State  of  Mississippi.  The  ap- 
peal must,  therefore,  be  dismissed  for  want  of 
jurisdiction.  Ins.  Co.  ▼.  Ritchie,  5  Wall.  541, 
18  L.  rd.  540. 

2.  This  renders  it  unnecessary  to  consider 
whether  any  such  case  is  stated  as  a  court  of 
general  equity  jurisdiction  could  take  cogni- 
zance of,  and  whether  the  amendment  of  sec- 
tion 10  of  the  Internal  Revenue  Act  of  July 
13,  ISM.  found  in  section  9,  of  chapter  169, 
Acts  of  1867  (14  Stat.  p.  475),  in  these  words, 
to  wit:  "And  no  suit  for  the  purpose  of  re- 
straining the  assessment  or  collection  of  tax, 
9  Wall. 


shall  be  maintained  in  any  court,"  does  not  pro- 
hibit a  Circuit  Court  of  the  United  States  from 
taking  cognizance  of  any  such  case  as  is  stated 
in  this  bill  of  complaint.  That  part  of  the 
original  decree,  which  directs  that  "Complain- 
ants  pay  the  cost  of  this  cause  to  be  taxed,  for 
which  execution  may  issue,"  is  erroneous,  be- 
cause the  bill  should  have  been  dismissed  by 
the  circuit  court,  for  want  of  jurisdiction. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Owners  or  holders  of  cotton,  produced  within 
the  United  States,  upon  which  no  tax  has  been 
levied,  paid  or  collected,  are  required  by  tlie 
Act  of  the  13th  of  July,  1866,  as  amended,  to 
pay  a  tax  upon  the  same  of  two  and  one  half 
cents  per  pound,  and  the  provision  is  that  sucli 
tax  shall  be  and  remain  a  lien  thereon  in  the 
possession  of  any  person  whomsoever  from  the 
time  the  Act  took  effect,  or  the  cotton  was  pro- 
duced as  aforesaid,  "until  the  same  shall  have 
been  paid."     14  Stat,  at  L.  98;  14  Stat,  at  L. 
471.     Due  notice  in  writing  was  given  by  the 
appellee,  as  Collector  of  Internal  Revenue  for 
that  district,  on  the  9th  of  May,  1806,  to  the 
appellants,  that  a  tax  on  three  hundred  and 
forty-one  bales  of  cotton,  amounting  to  $3,147.- 
23,  had  been  assessed  against  them  under  that 
Act  as  amended,  by  the  assessor  of  that  collec- 
tion district,  and  that  a  list  of  the  same  in  due 
form  had  been  transmitted  to  him  for  collec- 
tion.   Payment  of  the  tax  having  been  delayed 
beyond  the  time  allowed  by  law,  they  were  also 
notified  that  they  had  become  liable  to  pay  five 
per  cent,  additional  upon  the  amount  of  the 
same,  together  with  interest  from  the  first  day 
of  January  preceding  the  date  of  the  notice, 
and  that,  if  the  tax  was  not  paid  within  ten 
days  from  the  service  of  the  notice,  the  same 
would  be  collected  by  distraint  and  sale  of 
property.    Before  the  ten  days  expired  the  ap- 
pellants filed  their  bill  of  complaint  in  the  Cir- 
cuit Court  for  that  district,  praying  that  the 
appellee,  as  such  collector,  might  be  enjoined 
from  enforcing  the  payment  of  the  tax  for  sev- 
eral reasons,  of  which  the  following  are  the 
most  material: 

1.  They  admit  that,  during  the  winter  pre- 
ceding the  filing  of  the  bill  of  complaint,  they 
shipped  from  that  port  three  •hundred  ['564 
and  forty-one  bales  of  cotton,  but  they  allege* 
that  the  internal  revenue  tax  on  the  same  was 
duly  paid  to  the  collector,  or  to  his  legally  au- 
thorized deputy;  that  the  permits  for  the  ship- 
ment were  duly  issued  by  that  officer,  though 
they  cannot  be  exhibited,  as  they  still  remain 
in  his  possession :  and  they  also  allege  that  the 
charge  in  the  notice  that  the  tax  on  the  cot- 
ton is  unpaid  is  a  fraudulent  and  corrupt  fab- 
rication. 

2.  That  the  proceedings  threatened  by  the 
collector  are  not  authorized  by  the  Acts  of 
Congress  providing  for  the  collection  of  such 
taxes;  that  such  proceedings  are  applicable 
only  to  the  collection  of  taxes  on  incomes,  li- 
censes, and  the  like,  and  not  to  the  collection 
of  the  cotton  tax,  as  that  is  made  a  specific  lien 
on  the  cotton,  which  cannot  be  removed  from 
the  district  where  it  was  produced  until  the 
tax  is  paid  or  a  bond  given  to  secure  such  pay- 
ment. 

Pursuant  to  the  prayer  of  the  bill  of  com- 
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plaint  an  injunction  was  issued  forbidding  the 
collection  of  the  tax  until  the  further  order  of 
the  court,  but  on  motion  of  the  district  attor- 
ney the  injunction  was  subsequently  dissolved. 
Required  to  plead,  answer,  or  demur,  the  dis- 
trict attorney  demurred  specially  to  the  bill  of 
complaint,  showing  for  cause:  (1)  That  it 
was  not  the  proper  remedy  for  the  alleged 
grievance;  that  the  remedy,  if  any,  was  by  ap- 
peal to  the  commissioner.  (2)  That  the  Cir- 
cuit Court  has  no  jurisdiction  in  equity  to  en- 
i'oin  the  collection  of  internal  revenue  taxes, 
ioth  parties  were  heard,  and  the  court  sus- 
tained the  demurrer,  dismissed  the  bill  of 
complaint,  and  awarded  costs  to  the  respond- 
ent, and  the  complainants  appealed  to  this 
court. 

Jurisdiction  of  the  Circuit  Court  in  the  case 
is  denied  in  argument  by  the  appellee  upon 
two  grounds:  (1)  Because  the  parties  to  the 
suit  are  citizens  of  the  same  State.  (2)  Be- 
cause the  Circuit  Court  has  no  power  to  af- 
ford a  remedy  by  injunction  for  such  a  griev- 
ance; but  in  the  view  taken  of  the  case  it  will 
not  be  necessary  to  examine  the  second  propo- 
sition with  much  particularity,  as  the  nrst  is 
clearly  correct  and  must  prevail. 

Controversies  between  citizens  of  different 
565*]  States  are  'plainly  within  the  judicial 
power  of  the  United  States,  as  conferred  by  the 
Constitution;  and  Congress  provided  in  the 
11th  section  of  the  Judiciary  Act  that  the  Cir- 
cuit Courts  should  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  States, 
of  suits  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another 
State.  1  Stat,  at  L.  78.  Citizenship  of  the 
parties  to  a  suit,  where  it  is  the  foundation  of 
jurisdiction  in  the  Federal  Courts,  must  be  dis- 
tinctly averred,  so  as  to  show  not  only  that 
they  are  citizens  of  different  States,  but  also 
that  one  of  them  is  a  citizen  of  the  State  where 
the  suit  is  brought.  Conkl.  Treat.  (4th  ed.), 
344;  Bingham  v.  Cabot,  3  Dall.  382;  Gassies 
v.  Ballon,  6  Pet.  761.  Express  allegation  of  the 
facts  material  to  give  jurisdiction  is  necessary, 
because  such  courts  are  courts  of  special  and 
not  of  general  jurisdiction  and,  consequently, 
there  is  no  presumption  in  favor  of  their  juris- 
diction where  the  facts  necessary  to  show  it  do 
not  appear  in  the  record.  Turner  v.  Bk.  of 
America,  4  Dall.  8;  Sullivan  v.  Steamboat  Co. 
6  Wheat.  450.  Nothing  of  the  kind  is  shown 
in  this  case,  either  in  the  pleadings  or  in  any 
part  of  the  proceedings  in  the  suit.  On  the 
contrary,  the  complainants  are  described  in  the 
bill  of  complaint  as  partners  in  trade  in  the 
City  of  Vicksburg,  State  of  Mississippi,  and 
the  respondent  is  therein  described  as  the  Col- 
lector of  Internal  Revenue  of  the  United  States 
for  the  second  collection  district  of  Mississippi, 
leaving  it  to  be  clearly  inferred  that  both  par- 
ties are  citizens  of  the  same  State.  But  the^ 
matter  is  not  left  to  inference,  as  the  parties 
are  in  express  terms  described  as  citizens  of 
l^Iississippi  in  the  subpoena  which  was  issued 
at  the  same  time  on  motion  of  the  complain- 
ants. 

Unable  successfully  to  deny  that  proposition, 
the  next  suggestion  of  the  appellants  is  that 
all  revenue  cases  are  within  the  jurisdiction 
of  the  Circuit  Courts,  but  the  suge^estion  can- 
^^*^  be  sustained,  as  will  be  seen  by  reference 
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to  the  several  Acts  of  Congress  upon  that  sub- 
ject. Insurance  Co.  v.  Ritchie,  6  Wall.  641, 
18  L.  ed,  540;  Philadelphia  v.  Collector,  6  Wall, 
728.  18  L.  ed.  615. 

♦Provision  was  made  by  the  2d  section  [*s^ 
of  the  Act  of  the  2d  of  March,  1833,  that  the 
jurisdiction  of  the  Circuit  Courts  should  ex- 
tend to  all  cases  in  law  or  equity  arising  under 
the  several  laws  of  the  United  States  for  which 
other  provisions  were  not  already  made  by  law. 
4  Stat,  at  L.  632.  Undoubtedly,  the  Act  was 
»r«sse(l  for  the  protection  of  the  officers  charged 
with  the  collection  of  import  duties,  but  the 
same  provision  was,  by  the  50th  section  of  the 
Act  of  the  30th  of  June,  1864,  extended  to  cases 
arising  under  the  laws  for  the  collection  of  in- 
ternal duties.    13  Stat,  at  L.  241,  sec.  50. 

Strong  doubts  are  entertained  whether  the 
Circuit  Courts,  even  during  the  period  when 
that  provision  was  in  force,  were  authorized  to 
enjoin  the  collection  of  internal  revenue  taxes, 
but  it  is  not  necessary  to  decide  that  point,  as 
Congress  subsequently  repealed  the  50tn  section 
of  the  last  named  Act,  and  expressly  enacted 
that  the  original  Act  should  not  be  so  con- 
strued as  to  apply  to  cases  arising  imder  the 
other  sections  of  the  Act,  or  to  any  Act  in  ad- 
dition thereto,  or  in  amendment  thereof,  nor 
to  any  case  in  which  the  validity  or  interpre- 
tation of  said  Act  or  Acts  shall  be  in  issue.  14 
Stat,  at  L.  172,  sec.  67. 

Suits  between  citizens  of  different  States 
may  still  be  brought  in  the  Circuit  Courts,  but 
where  both  parties  reside  in  the  same  State  the 
Circuit  Courts  have  no  original  cognizance  of 
any  case  arising  under  the  internal  revenue 
laws.  Such  cases,  when  commenced  against  an 
officer  acting  under  those  laws,  in  a  state  court 
may  be  removed,  on  petition  of  the  defendant, 
into  the  Circuit  Court  for  the  district,  and  the 
jurisdiction  of  the  court  is  clear  beyond 
dispute,  irrespective  of  the  citizenship  of 
the  parties;  but  the  Act  of  the  2d  of  March, 
1867,  provides  that  no  suit  for  the  purpose  of 
restraining  the  assessment  or  collection  of  a 
tax  shall  be  maintained  in  anv  court.  14  Stat. 
at  L.  475;  Philadelphia  v.  Collector,  5  Wall, 
730,  18  L.  ed.  616. 

Viewed  in  any  light  the  Circuit  Court  had  no 
jurisdiction  of  this  controversy  and,  conse- 
quently, this  court  has  no  power  to  grant  the 
relief  prayed  for  in  the  bill  of  complaint. 

Costs  were  improperly  allowed  in  the  Court 
below,  as  the  •case  was  dismissed  for  the  1*567 
want  of  jurisdiction  on  the  face  of  the  plead- 
ings, and  in  such  cases  the  general  rule  is  that 
costs  will  not  be  allowed  in  this  court.  Mc- 
Iver  ▼.  Wattles,  9  Wheat.  650 ;  Strader  v.  Gra- 
ham, 18  How.  602,  15  L.  ed.  464;  Inglee  v.  Cool- 
idge,  2  Wheat.  363;  Montalet  v.  Murray,  4 
Cranch,  47;  Bradstreet  v.  Potter,  16  Pet.  318. 
Sometimes  an  exception  to  that  rule  is  admit- 
ted, as  where  the  defendant  in  the  court  below 
is  the  defendant  in  this  court,  but  inasmuch  as 
the  costs  were  improperly  awarded  in  his  favor 
by  the  Circuit  Court,  the  better  opinion  is  that 
he  is  not  entitled  to  the  benefit  of  that  excep- 
tion, as  the  decree  in  his  favor  must  be  reversed 
to  correct  that  error.  Winchester  v.  Jackson, 
3  Cranch,  514. 

Decree  reversed,  and  cause  remanded,  'with 
directions  to  dismiss  the  bill  of  complaint,  but 
without  costs. 
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THE   BURLINGTON  AND  MISSOURI  RIV- 
ER R.  R.  COMPANY,  Plflf.  in  Err., 

V. 

FREMONT  COUNTY,  IOWA. 

(See  S.  C.  9  Wall.  89-95.) 

«Grant  of  lands  to  Iowa — construction  of  Acts. 

Tbe  reseryatioDs  annexed  to  the  Act  of  May  15. 

1856.  granting  lands  to  the  State  of  Iowa  in  aid 

of  railroads,   embraced  the  lands  granted   to   the 

States  by  the  Act  of  Sep.  28,  1850,  known  as  the 

•Swamp  Land  Grant. 

Until  the  line  of  the  railroad  was  definitely  fixed 
opon  the  ground,  the  title  to  any  particular  sec- 
tion on  the  line  of  the  road  did  not  vest  in  the 
Company  under  the  grant,  but  was  subject  to  the 
confirming  Act  of  1857. 

[No.  40.] 
Submitted  Nov.  8,  1869.      Decided  Feb.  7,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  petition  in  this  case  was  filed  by  the  de- 
fendant in  error,  in  the  District  Court  of  Fre- 
mont County,  Iowa,  to  obtain  title  to  certain 
lands.  A  decree  having  been  entered  in  favor 
of  the  plaintiff,  the  defendant  took  an  appeal 
to  the  Supreme  Court  of  the  State.  The  said 
decree  having  been  affirmed  in  that  court,  the 
defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  David  Rorer  and  H.  Strong,  for  plain- 
<tiff  in  error. 

Mr.  J.  A.  Harvey,  for  defendant  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa. 

The  bill  was  filed  in  the  court  below  hj  Fre- 
mont County,  against  the  Railroad  Com]mny, 
to  settle  the  title  to  some  12,754  acres  of  land 
situated  in  said  County  which  was  claimed  as 
belonging  .to  the  Company.  Both  parties  claim 
title  under  grants  by  Acts  of  Congress;  the 
plaintiff  under  the  Swamp  Land  Grant  to  the 
^tate  of  Iowa,  September  29,  1850,  9  Stat,  at  L. 
^19;  the  defendants  under  a  grant  to  the  State 
for  aid  in  the  construction  of  railroads.  May 
16,  1856;  11  SUt.  at  L.  9. 

The  plaintiff's  title  is  as  follows: 

By  the  Ist  section  of  the  Act  of  September, 
1850,  it  is  provided  that,  <To  enable  the  State 
of  Arkansas  to  construct  the  necessary  levees) 
and  drains  to  reclaim  the  swamp  and  over 
90*]  flowed  *  lands  therein,  the  whole  of  those 
awamp  and  overflowed  lands  made  imfit  there- 
by for  cultivation,  which  shall  remain  unsold 
at  the  passage  of  this  Act,  shall  be,  and  the 
same  are  hereby  granted  to  said  State." 

Section  2  provides  that  ''It  shall  be  the  duty 
of  the  Secretary  of  the  Interior,  as  soon  as  may 
be  practicable  after  the  passage  of  this  Act,  to 
make  out  an  accurate  list  and  plats  of  the  land 
described  as  aforesaid,  and  transmit  the  same 
to  the  Governor  of  the  State,  and  at  the  request 
of  said  Governor,  cause  a  patent  to  be  issued 
to  the  State  therefor,  and  on  that  patent  the 
fee  simple  to  said  land  shall  vest  in  the  said 
State,  subject  to  the  disposal  of  the  Legislature 
thereof;  provided,  however,  that  the  proceeds 
of  said  land,  whether  from  sale  or  by  direct 
appropriation  in  time,  shall  be  applied  exdu- 
•nrely,  as  far  as  necessary,  to  the  purpose  of 
reclaiming  said  lands  by  means  of  the  levees 
and  drains  aforesaid." 
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Section  3.  "That  in  making  out  a  list  and 
plats  of  the  land  aforesaid,  all  legal  subdivi- 
sions, the  greater  part  of  which  is  Vet  and  un- 
lit for'  cultivation,  shall  be  included  in  said  list 
and  plats;  but  when  the  greater  part  of  the 
subdivision  is  not  of  that  character,  the  whole 
of  it  shall  be  excluded  therefrom.'' 

Section  4.  "That  the  provisions  of  this  Act 
be  extended  to  and  their  benefits  be  conferred 
upon  each  of  the  other  States  of  the  Union,  in 
wnich  such  swamp  and  overflowed  lands,  known 
and  designated  as  aforesaid,  may  be  situated." 

Under  this  last  section  the  State  of  Iowa  be- 
came entitled  to  the  benefit  of  this  Act.  After 
its  passage,  the  only  important  steps  to  be  tak- 
en to  perfect  the  title  in  the  State,  was  the  as- 
certainment and  designation  of  the  several  sub- 
divisions which  fell  within  the  description  of 
swamp  lands  as  described  in  the  3d  section. 
This  duty  was  devolved  upon  the  Secretary  of 
the  Interior  as  the  head  of  the  Land  Depart- 
ment. 

On  the  21st  November,  after  the  passage  of 
the  Act,  the  Commissioner  of  the  Land  Oilice 
issued  instructions  to  the  Surveyor-General  of 
the  State  to  make  a  selection  of  these  subdivis- 
ions and  report  the  same  to  the  Department 
(see  letters,  21st  December,  1853;  22d  January, 
1859,  Lester's  Land  Laws,  pp.  543,  551,  559) ; 
and  *also  to  transmit  copies  to  the  local  [*9i 
land  office.  This  duty  was  performed  in  ac- 
cordance with  the  instructions.  The  first  list 
was  returned  and  filed  in  the  General  Land 
Office,  Sep.  20,  1854,  and  in  the  local  office,  Oct. 
23,  1854.  The  second  and  remaining  list  was 
returned  and  filed  in  the  General  Dind  Office 
Jan.  21,  1857,  and  in  the  local  office  Jan.  23, 
1857.  These  two  lists  contained  the  whole  of 
the  lands  in  controversy.  On  the  filing  of  the 
lists  in  the  local  office,  the  register  was  directed 
to  make  a  note  of  the  sub-divisions  in  his  plat 
book  and  to  withdraw  them  from  the  market, 
which  was  done  accordingly. 

In  this  connection  it  may  be  proper  to  refer 
to  the  Act  of  March  2,  1855  (10  Stat,  at  L. 
634),  which  is  "An  Act  for  the  Relief  of  Pur- 
chasers and  Locators  of  Swamp  and  Overflowed 
Lands,"  and  provides,  in  substance,  that  pat- 
ents shall  be  issued  to  purchasers  or  locators 
who  have  made  entries  of  the  public  lands 
claimed  as  swamp  lands,  prior  to  the  issue  of 
patents  to  the  State  under  the  2d  section  of 
the  Swamp  Land  Grant  of  1850,  and  providing 
for  an  indemnity  to  the  States.  Conflicts  had 
arisen  between  these  purchasers  and  locators 
on  the  one  side,  and  the  States  claiming  the 
land  under  the  Swamp  Land  Grant.  As  these 
lands  were  not  withdrawn  from  sale  until  the 
filing  of  the  lists  in  the  local  land  offices,  they 
were  supposed  to  be  open  to  entry  or  location, 
and  a  portion  of  them  had  been  thus  appro- 
priated. On  the  other  hand,  the  States  claimed 
that  the  grant  to  them  by  the  Act  of  Congress 
was  a  grant  in  present!,  and  vested  the  title 
immediately.  Such  has  been  the  opinion  ex- 
pressed by  the  Land  Commissioner  and  also  by 
the  Attorney-General. 

The  embarrassments  of  the  Land  Depart- 
ment growing  out  of  this  controversy  between 
the  States  and  the  settlers,  were  removed  by 
this  Act  of  1855,  which  confirmed  the  title  of 
the  settlers  and  compensated  the  States  for  the 
land  of  which  they  were  deprived. 
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The  2d  section  of  the  Act  provided  that  com- 
pensation should  be  allowed  to  the  States  only 
^2*]  in  respect  to  siibdivisions  "taken  up  by 
the  settlers,  which  were  swamp  lands  within 
the  true  intent  and  meaning  of  the  Act  of 
1 850 — that  is,  where  the  greater  part  were  "wet 
and  unfit  for  cultivation."  And  the  Land  De- 
partment, therefore,  allowed  parties  to  contest 
the  claim  of  the  States,  and  to  give  evidence 
before  the  proper  officers  that  the  subdivision 
was  not  of  the  character  contemplated  by  law. 
As  a  consequence,  under  this  construction  of 
the  Act,  controversies  increased  between  the 
settlers  and  the  States,  and  as  stated  by  one 
of  the  Commissioners  of  the  Land  Office,  the 
contesting  applications  pending  before  the  de- 
partment involved,  by  estimate,  three  million 
acres,  and  on  investigations  being  ordered, 
l^apers  came  into  the  office  by  bushels.  Pending 
these  proceedings,  Congress  intervened  and 
passed  the  Act  of  March  3,  1857.  11  Stat,  at 
L.  251.  This  Act  was  entitled  "An  Act  to 
Confirm  to  the  Several  States  the  Swamp  and 
Overflowed  Lands  Selected  under  the  Act  of 
Sep.  20,  1850,  and  1849." 

There  is  but  one  section,  and  it  provides 
that  "Tlie  selection  of  swamp  and  overflowed 
lands  granted  to  the  several  States  by  the  Act 
of  Congress,  approved  Sep.  28,  1850,  and  the 
Act  of  2d  of  March,  1849,  heretofore  made  and 
reported  to  the  Commissioner  of  the  General 
Land  Office,  so  far  as  the  same  shall  remain 
vacant  and  unappropriated,  and  not  interfered 
with  by  an  actual  settlement  under  any  exist- 
ing laws  of  the  United  States,  be,  and  the  same 
are  hereby  confirmed,  and  shall  be  approved 
and  patented  to  the  several  States  in  conform- 
ity with  the  provisions  of  the  Act  aforesaid, 
as  soon  as  may  be  practicable,"  with  a  pro- 
viso saving  the  Act  of  March  2d,  1865,  which 
is  continued  in  force  and  extended  to  all  loca- 
tions claimed  as  swamp  lands  made  since  its 
passage.  As  we  have  already  stated  the  selec- 
tions of  the  swamp  and  overflowed  lands  by  the 
State  of  Iowa,  under  instructions  from  the 
I-and  Department,  involved  in  this  suit  were 
made,  and  the  lists  returned  and  filed  in  the 
department  September  20,  1854,  and  January 
*il,  1857,  which  was  before  the  passage  of  this 
Act.  And  these  are  the  selections  referred 
93*]  *to,  confirmed  and  approved,  and  for 
which  patents  were  directed  to  be  issued  as 
soon  as  practicable  if  the  same  were  vacant 
and  unappropriated,  or  not  occupied  by  an  ac- 
tual settlor  under  some  law  of  Congress. 

We  will  now  examine  the  title  of  the  defend- 
ants under  the  Act  of  May  15,  1856.  That  Act 
provides  as  follows: 

"That  there  be,  and  is  hereby  granted  to  the 
State  of  Iowa,  for  the  purpose  of  aiding  in  the 
construction  of  railroads  from  Burlin^on.  on 
the  Mississippi  River,  to  a  point  on  the  Mis- 
souri River,  near  the  mouth  of  the  Platte  River 
(naming  also  several  other  lines  of  railroad) 
every  alternate  section  of  land  designated  by 
odd  nnml>ers,  for  six  sections  in  width  on  each 
side  of  each  of  said  roads;"  and  then  provides 
that  when  the  lines  of  the  road  shall  be  "def- 
initely fixed,"  if  it  shall  appear  that  any  of 
the  land  within  these  six  sections  shall  have 
been  "sold  or  otherwise  appropriated,'*  alter- 
nate sections  may  be  selected  of  equal  quantity 
within  fifteen  miles  of  the  road. 
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To  this  grant  is  the  following  proviso: 

"That  any  and  all  lands  heretofore  reserved 
to  the  United  States  by  any  Act  of  Congress,  or 
in  any  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  object  of  internal 
improvement,  or  for  any  other  purpose  whatso- 
ever, be,  and  the  same  are  hereby  reserved  to  the 
United  States  from  the  operation  of  this  Act, 
except  so  far  as  it  may  be  found  necessary  to 
locate  the  routes  of  said  railroads  through  suca 
reserved  lands,  in  which  case  the  right  of  way 
only  shall  be  granted,  subject  to  the  approval 
of  the  President  of  the  United  States." 

It  will  be  seen  from  an  examination  of  this 
grant  that  the  reservations  annexed  to  it  are 
very  full  and  explicit.  They  are  first  found  in 
the  enacting  claii-^s  itself,  where  provision  is 
made  for  the  selection  of  lands  beyond  the  lines 
of  these  sections  on  each  side  of  the  road,  in 
case  any  of  the  sections  have  been  previously 
"sold  or  otherwise  disposed  of;"  and  then 
again  in  the  general  proviso  of  the  grant. 
These  reservations  clearly  embrace  the  previous 
grant  of  the  swamp  and  overflowed  lands  for 
the  purpose  of  enabling  the  States  to  redeem 
them  and  fit  them  for  cultivation  by  levees 
and  drains.  \t  the  time  of  the  passage  of  this 
Act  (May  15th,  1856),  a  moiety  of  the  lands 
in  jcontroversy  had  been  selected  and  reported 
to  the  Land  Department;  and  the  authorities 
of  the  State,  under  instructions  from  that  de- 
partment, were  engaged  in  the  selection  of  the 
remainder.  The  lands  already  selected  and  re- 
turned had  been  withdrawn  from  sale,  and 
were  not  in  the  market  at  the  time  of  the  pas- 
sage of  the  Act;  and  as  soon  as  the  remaining 
lists  were  returned,  which  was  January  21, 
1857,  they  were  also  withdrawn  from  the  mar- 
ket. In  the  language  of  the  Railroad  Act,  the 
whole  of  the  lands  in  controversy  were  "other- 
wise appropriated"  and  were  "reserved"  for  the 
purpose  of  aiding  the  States  in  their  objects  of 
internal  improvements. 

But  there  is  still,  if  possible,  a  more  deci- 
sive answer  to  the  title  set  up  by  the  defend- 
ants. Until  the  line  of  the  railroad  was  def- 
initely fixed  upon  the  ground,  there  could  be  no 
certainty  as  to  the  particular  sections  of  lands 
falling  within  the  grant;  nor  could  the  title  to 
any  particular  section  on  the  line  of  the  road 
vest  in  the  Company.  The  grant  was  in  the 
nature  of  a  float  until  this  line  was  perma- 
nently fixed.  Now,  the  proofs  show  that  the 
location  of  the  road  was  not  •made  on  the  [*9S 
ground  and  adopted  by  the  Company  till  the 
24th  March,  1857.  which  was  after  the  confirm- 
atory Act  of  that  year. 

This,  as  we  have  seen,  confirmed  all  the  se- 
lections made  at  the  time,  and  which  included 
all  in  controversy  in  this  suit,  in  the  language 
of  the  section,  "so  far  as  the  same  shall  remain 
vacant,  and  unappropriated,  and  not  interfered 
with  by  actual  settlement."  As  the  Railroad 
Company  at  this  time,  for  the  reasons  above 
stated,  had  not  perfected  their  grant  so  as  to 
have  become  invested  with  the  title  to  any  of 
the  sections  included  in  the  lists  or  sections  of 
the  swamp  lands  on  file  in  the  Land  Depart- 
ment, they  can  set  up  no  appropriation  of  any 
of  these  lands  under  their  grant,  which  leaves 
them  subject  to  the  confirming  Act  of  1857, 
acv'ording  to  the  very  words  of  it. 

The  decree  of  ihe  court  below  is  affirmed. 
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THE  BURLINGTON  AND  MISSOURI  RIV- 
ER R.  R.  COMPANY,  Plff.  in  Err., 

V. 

MILLS  COUNTY,  IOWA. 

Burlington  &  M.  R.  R.  R.  Co.  v.  Fremont  Coun- 
ty, ante,  563,  followed. 

The  pleadings  and  proofs  in  this  case  present  the 
«ame  questions  involved  in  the  case  of  same  plain- 
tllTs '  against  Fremont  County,  and  they  are  de- 
cided in  the  same  way. 

[No.  39.] 

Ordered  to  be  submitted  to  abide  decision  of  No. 

40,  Feb,  2,  1870.      Decided  Feb.  7,  1870. 


I 


N  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

See,  the  preceding^  case. 
Mr.  D.  Rorer,  for  plaintiff  in  error. 
Mr.  T.  Swing,  for  defendant  in  error. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
it  the  State  of  Iowa. 

The  pleadings  and  proofs  present  the  same 
•questions  involved  in  the  case  of  the  same 
plaintiffs  against  Fremont  County  [ante,  563], 
jmd  must  be  disposed  of  in  the  same  way. 

The  decree  of  the  court  below  affirmed. 


€ix»]  •KENNETH  H.  WORTHY,  Plff.  In  Err., 

V. 

JOHN  A.  BARRETT,  Wesley  F.  Sewell,  Calvin 
H.  Smith,  John  Kilter  and  Absalom  Kelly, 
Commissioners  of  the  County  of  Moore. 

(See  8.  C.  9  WaU.  611-613.) 

Jurisdiction  over  state  judgment. 

Where  the  ri^t  of  the  plaintiff  here  claimed  nn- 
^r  the  U.  8.  Constitution,  was  not  set  up,  or 
specially  claimed  in  the* state  court,  this  court 
lias  no  Jurisdiction  over  the  state  judgment. 

[No.  413.] 

Argued  Feb.  4,  1870.  Decided  Feb.  7,  1870. 

ON  MOTION  to  dismiss. 
This  was  a  petition  for  mandamus,  filed  in 
the  Superior  Court  of  Moore  County.  North 
•Carolina,  by  the  plaintiff  in  error  against  the 
County  Commissioners,  commanding  them  to' 
allow  him  to  qualify  as  sheriff  of  said  County. 
The  court  having  granted  the  writ  according  to 
-the  prayer  of  said  petition,  an  appeal  was  uik- 
en  to  the  Supreme  Court  of  North  Carolina, 
which  reversed  the  order  of  the  court  below. 
Whereupon  the  petitioner  sued  out  this  writ  of 
^error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  A.  W.  Shaffer,  for  plaintiff  in  error: 

Cases  involving  rights  that  are  protected  only 
\jj  the  Courts  of  the  United  States,  are  within 
tne  appellate  jurisdiction  of  the  Supreme  Court, 
no  matter  whence  the  rights  may  soring. 

Worthy's  rights  were  originated  in  the  State 
Constitution,  art.  VI.,  sections  1,  4,  5,  but  are 

Note.  I  How  and  when  questions  must  be  raised 
4ind  decided  In  a  state  court  In  ord<>r  to  mnke  a 
case  for  a  writ  of  error  from  the  United  States 
Simreme  Court — see  note,  68  L.B.A.  33. 
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protected  by  the  United  States  Court,  section  1, 
oi  XlVth  Amendment. 

The  right  of  holding  office  is  co-extensive 
with  the  elective  franchise  and,  therefore,  falls 
within  the  category  of  "immunities  and  priv- 
ileges" of  the  cituens  of  the  United  States 
within  this  State. 

See  the  well  considered  and  often  cited  case 
of  Corfield  ▼.  Coryell,  4  Wash.  (C.  C),  380,  ap- 
parently approved  bv  Cooley,  0:>nst.  Lim.  16, 
n.;  Sedgwick,  Stat,  a  Const.  Law,  601,  1st  ed. 
1857,  and  2  Kent,  Com.  72. 

Whatever  the  state  law  confers  as  a  personal 
right  upon  citizens  of  the  United  States,  wheth-, 
er  it  use  the  word  "citizens,"  or  only  use  terms* 
which  define  that  word;  and  whether  it  use 
such  word  or  terms  unqualifiedly  or  with  lim- 
itations of  detail,  is  protected  by  the  XlVth 
Amendment  in  the  same  manner,  state,  quality 
and  condition  that  it  is  given. 

The  North  Carolina  Supreme  Court  has  de- 
cided in  effect  that  the  right  to  hold  office  by 
one  formerly  sheriff,  is  taken  away  by  section 
3,  XlVth  Amendment.  This  is  an  assault  up- 
on the  immunity  and  privilege  granted  to  us  by 
section  1.  We  have  a  right  to  know  how  far 
this  guaranty  extends;  to  complain  at  Wash- 
ington that  it  has  been  insufficiently  adminis- 
tered at  Raleigh. 

Mr.  W.  W.  Boyce,  for  defendants  in  error: 

It  is  clear  from  the  inspection  of  the  tran- 
script, that  the  plaintiff  specially  set  up  no 
claim  under  the  Constitution.  In  his  petition, 
no  mention  is  made  of  any  claim  to  his  office 
arising  out  of  the  Constitution. 

In  this  connection  it  is  to  be  noted : 

(a)  That,  by  the  rules  of  pleading,  the  great- 
est strictness  is  necessary  in  the  statement  of 
the  relator's  case  on  application  for  mandefstus. 

Selw.  N.  P.  828;  1  Chit.  Pr.  808;  Hoxie  v. 
Co.  Com'rs,  25  Me.  333;  Moses,  Mandamus, 
206. 

(b)  That,  the  3d  clause  of  the  25th  section  of 
the  Judiciary  Act  requires  that  the  title,  right, 
privileges  or  exemption,  "shall  be  specially  set 
up  or  claimed." 

Whatever  right  the  plaintiff  has  to  the  of- 
fice he  claims,  arises  from  the  law  of  North 
Carolina,  and  is  not  protected  by  the  Constitu- 
tion; therefore  the  writ  of  error  does  not  lie 
in  his  behalf. 

"Where  a  right  springs  from  any  other 
source  (than  from  federal  authority),  in  order 
to  gain  the  jurisdiction,  it  is  necessary  that  it 
should  be  protected  by  the  Constitution,  or  a 
treaty,  or  Act  of  Congress."  N.  O.  v.  De  Ar- 
mas, 9  Pet.  224,  233. 

"Where  one  objected  to  the  validity  of  the 
title  claimed  by  defendants  in  error,  but  claimed 
no  right  under  the  United  States,  the  decision 
of  the  state  court  in  favor  of  defendant  in  er- 
ror, gave  no  foundation  for  a  writ  of  error. 

Burke  v.  Gaines,  19  How.  389,  15  L.  ed.  655. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  for  want  of  juris- 
diction. The  writ  of  error  was  prosecuted'  un- 
der the  25th  .section  of  the  Judiciary  Act;  and 
the  ground  assigned  for  dismissal  is,  that  the 
record  does  not  show  that  any  question  was 
made  or  decided  in  the  state  court,  of  which 
this  court  has  jurisdiction  under  that  Act. 
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It  appears  that  the  plaintiff  in  error,  having 
received  a  majority  of  the  votes  cast  at  an  elec- 
tion for  sheriff,  held  in  Moore  County,  North 
Carolina,  presented  his  bond  to  the  defendants 
in  error,  who  were  Commissioners  of  the  Coun- 
ty, and  offered  to  qualify  under  the  laws  of  the 
State.  A  majority  of  the  Commissioners  re- 
fused to  receive  his  bond  or  permit  him  to 
qualify  as  Sheriff,  on  the  ground  that  he  was 
disabled  from  holding  the  office  by  the  XlVth 
Amendment  of  the  Constitution  of  the  United 
States;  and  was,  moreover,  prohibited  because 
of  that  disability,  by  an  Act  of  the  Legislature 
of  North  Carolina,  from  qualifying  under  that 
Act,  and  from  holding  office  in  that  State. 

Acts  of  1868,  ch.  1,  sec.  8. 

This  decision  of  the  County  Commissioners 
was  affirmed  by  the  judgment  of  the  Supreme 
Court  of  the  State;  to  reverse  which  judgment, 
the  plaintnr  has  prosecuted  this  writ  of  error. 

It  is  manifest  upon  this  statement,  that  the 
court  has  no  jurisdiction  of  the  cause.  There 
was  no  decision  by  the  Supreme  Court  of  North 
Carolina,  against  the  validity  of  any  treaty  or 
Act  ot  Congress,  or  authority  exercised  under 
the  United  States;  nor  in  favor  of  the  validity 
of  a  statute  of  or  authority  exercised  under  a 
State,  and  alleged  to  be  repugnant  to  the  Con- 
stitution, treaties  or  laws  of  the  United  States. 

It  is  true  that,  in  the  brief  of  the  counsel  for 
the  plaintiff,  it  is  urged  that  the  rijjht  of  the 
plaintiff  is  protected  by  the  1st  section  of  the 
XIV th  Amendment;  but  this  right  does  not  ap- 
pear to  have  been  set  up,  or  specially  claimed 
m  the  state  court;  and  this  is  essential  to 
jurisdiction  here. 

We  have  no  authority,  therefore,  to  examine 
the  question  presented  by  the  record ;  but  must 
allow  the  motion  of  the  defendants  in  error, 
and  dismiss  the  cause  for  want  of  jurisdiction. 
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V. 

CHARLES  GOODYEAR.  Executor  of  Charles 
Goodyear,  Deceased,  The  Union  India  Rub- 
ber Company  and  the  Phoenix  Rubber  Com- 
pany. 

(See  S.  C.  9  Wall.  788-804.) 

Where  one  of  three  executors  may  maintain 
suit — patent  issued  to  executor — equity 
pleading  and  proofs — (ioodyear's  patent-— 
construction  of — frauds  in  issuing — master's 
account — new  issue — rule  of  damages. 

Though  there  are  three  executors  appointed  by 
a  will,  one  may  maintain  a  suit,  if  two  of  them 
have  not  qualified.  * 

A  patent,  surrendered  by  an  executor  and  re- 
Issued  to  him  in  the  same  character,  vested  the 
lejral  title  in  him  excliiBively. 

If   his    authority   to   sue   in    hi«    representative  i 
character  was  intended  to  be  questioned,  it  should 
have  been  done  by  plea  or  by  the  answer. 

In  equitv  the  proofs  and  alleeations  must  cor- 
respond. Proofs  without  the  requisite  alle<;ations 
are  as  unavailing  as  such  allegations  would  be 
without  the  proofs  requisite  to  support  them. 

The  claim  of  Charles  Goodyear,  Sr.,  that  he 
was  the  original  and  first  inventor  of  the  patents 
for  manufacturing  rubber,  is  impregnable. 

Note. — nistinctlon  between  inventions  and  pro- 
cesses :   when   latter   patented — see  note  to   Com- 
fnc  V.  Burden,  15  How.  252. 
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A  patent  should  be  construed  in  a  liberal  spirit* 
to  sustain  the  Just  claims  of  the  inventor. 

It  is  the  right  of  the  patentee  and  his  repre- 
sentatives to  enlarge  or  restrict  the  claim,  so  as 
to  give  it  validity  and  secure  the  invention. 

Courts  cannot  go  behind  the  action  of  the  com- 
missioner in  extending  a  patent,  and  inquire  into- 
alleged  frauds  by  which  the  extension  was  pro- 
cured. 

In  taking  the  account  the  master  is  not  limited 
to  the  date  of  the  decree,  but  may  extend  the  ac- 
count down  to  the  time  of  the  hearing  oefore  him. 

Wliere  an  issue  is  not  made  by  the  pleadings, 
it  is  too  late  for  the  defendants  to  raise  the  point 
before  the  master. 

Where  the  conduct  of  defendants  has  not  beeO' 
such  as  to  commend  them  to  the  favor  of  a  court 
of  equity,  every  doubt  and  difficult  should  be  re- 
solved against  them. 

Profits  made  in  violation  of  the  rights  of  the 
complainants  are  to  be  computed  and  ascertained 
by  finding  the  difference  between  cost  and  yield. 

[No.  25.] 

Argued  Dec.  14-18,  1869.   Decided  Feb.  7,  1870. 

APPEAL  from  tlie  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  I$»land. 

The  history  and  facts  oi  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  James  H.  Parsons,  C.  Gushing,  J. 
S.  Black,  J.  A.  Garfield,  Abraham  Payne  and 
W.  W.  Boyce,  for  appellant. 

Messrs.  E.  W.  Stoughton,  Wm.  E.  Curtis,. 
Wm.  M.  Evarts  and  J.  H.  Ackerman,  for  ap- 
pellees. 

(The  case  was  very  thoroughly  argued,  there 
being  about  seven  hundred  pages  of  printed 
argument  alone.  No  abstract  of  the  argument 
is  here  attempted,  as  it  is  very  largely  occupied 
with  the  facts  of  the  case,  and  space  does  not 
permit  a  fair  and  comprehensive  abstract. 
However,  the  court  discusses  the  case  so  fuU^, 
that  it  is  believed  this  omission  will  not  impair 
the  value  of  this  report.) 

Mr.  Justice  Swajme  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Circuit  Court  of  the  United  States  of 
the  District  of  Rhode*  Island.    The  appellees 
were    the    complainants    in    the    court    below. 
The  defendants  were  the  appellants,  and  Will- 
iam  W.   Brown,   Edwin   M.   ChaflTee  and    Au- 
gustus O.  Bourn.     The  bill  alleges  that  a  pat- 
ent for  "a  new  and  useful  improvement  in  In- 
dia rubber  fabrics"  was  originally  granted  to 
Charles   Ooodyear,   deceased,    on   the    15th    of 
June,  1844;  that  this  patent  was  surrendered^ 
and  that  on  the  15th  of  June,  1849,  a  patent 
was  re-issued  to  the  original  patentee,  "for  a 
new  and  useful  improvement  in  processes  for 
the  manufacture  of  India  rubber;"  that  it  was 
extended  by  the  Commissioner  of  Patents  on 
the  14th  of  June.  1858;  that  this  patent  waa 
surrendered  by   Charles  Goodyear,  Jr.,  execu- 
tor   of    Charles    Goodyear,    deceased,    and    re- 
issued to  him  as  executor  on  the  *20th  of  ['790 
November.  1860,  in  two  patents,  one  entitled, 
"for  improvement  in  the  manufacture  of  caout- 
chouc,"  and   the   other   "for    improvement    in 
the   art   of   preparing   caoutchouc;"   that   the 
complainants,    other    than    Charles    Goodyear, 
Jr.,  are  the  assignees  of  licensees  of  Charles 
Goodyear,    deceased;     that    the    complainants 
have  the  exclusive  right  to  manufacture  and 
sell  army  and  navy  equipments  made  of  >til- 
canized  'India    rubber,     inchiding    vulcanir.ed 
India    rubber    blankets,    coats,    clocks,    cloth, 
clothing,   ponchos  for  army,  navy,  and  other 
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purposes,  and  also  of  vulcanized  India  rubber 
bulbs,  to  be  used  in  the  manufacture  of  <)yr- 
inges;  and  that  the  defendants  have  infringed 
the  patents  by  the  manufacture  and  sale  of 
these  articles. 

The  prayer  of  the  bill  is  for  an  injunction 
and  an  account. 

The  answer  denies  that  Goodyear  was  the 
original  and  first  inventor  of  the  improvement 
described  in  the  original  patent.  It  denies, 
also,  the  infringement  alleged  in  the  bill.  It 
sets  up  as  special  defenses  that  only  one  of  the 
persons  named  in  the  will  of  Charles  Goodyear, 
deceased,  as  executors,  is  made  a  party  com- 
plainant; that  the  original  patent  is  invalid; 
that  all  the  re-issues  are  void,  even  if  the  origi- 
nal patent  were  valid,  because  the  claims  are 
broader  than  the  claim  in  the  original  patent; 
and  that  they  are  not,  nor  is  either  of  them,  in 
fact,  for  the  same  invention  as  that  for  which 
the  original  patent  was  granted;  and  that  the 
extension  of  the  patent  in  June,  1858,  by  the 
Commissioner  of  Patents,  was  procured  "by 
fraud  and  collusion,  by  fraudulent  suppres- 
sions and  concealments  from,  and  by  false  and 
fraudulent  representations  to,"  that  officer. 
The  answer  also  claims  that  the  defendants  are 
not  infringers,  because  they  have  manufac- 
tured their  goods  under  a  license  from  the 
original  patentee  to  £.  M.  Chaffee,  dated  June 
25th,  1848,  which  they  insist  is  valid  and  out- 
standing, and  a  complete  defense  to  this  suit. 

A  large  mass  of  testimony  was  taken  by  the 
parties.  The  record  covers  nearly  one  thou- 
sand two  hundred  printed  pages.  The  court 
decreed  in  f-vor  of  the  complainants.  The  de- 
fendants have  brought  the  case  here  for  review. 
791*]  'It  has  been  argued  in  this  court  on 
both  sides  with  great  learning  and  ability.  The 
propositions  to  which  our  attention  has  been 
called  as  grounds  for  the  reversal  of  the  decree 
are  not  numerous,  and  the  scope  of  our  remarks 
will  not  be  extended  beyond  them. 

Charles  Goodyear,  deceased,  by  his  will  ap- 
pointed his  son,  Charles  Goodyear,  Jr.,  his 
wife,  Fanny  Goodyear,  and  James  A.  Dorr,  his 
executors.  The  will  provided  that  a  majority 
of  the  executors  should  decide  all  questions 
that  might  arise;  that  the  acts  of  a  majority 
should  hR  as  binding  as  the  acts  of  all ;  that  if 
at  any  time  there  should  be  but  two,  they 
might  appoint  a  third ;  and  that  if  there  should 
be  but  one,  he  might  appoint  another.  The 
manner  of  appointment  in  both  cases  was 
specified. 

It  is  insisted  that  Charles  Goodyear,  Jr.. 
alone,  as  executor,  cannot  maintain  this  suit, 
and  that  his  co-executors  named  in  the  will  are 
necessary  parties.  The  evidence  in  the  record 
shows  that  the  testator  was  domiciled  and  had 
property  in  the  City  of  New  York.  This  gave 
the  surroflfate  there  jurisdiction  to  take  the  pro- 
bate of  the  will,  and  to  issue  letters  testamen- 
tarr.  diaries  Goodyear,  Jr..  alone  proved  the 
will,  and  received  such  letters.  The  other 
persons  named  as  co-executors  have  taken  no 
step  in  that  direction.  They  have  never  at  any 
time  assumed  to  do  any  act  or  claimed  anv 
right  by  virtue  of  their  nomination  in  the  will. 


ight  . 
At  the  place  where  the  letters  testamentary 
were  issued  the  common  law  relied  upon  by  the 
appellants  was  in  conflict  with  the  statutory 
provisions  of  the  State,  and  was,  therefore,  ab- 
t  Wall. 


rogated.  It  could  no  more  be  recognized  In  the 
Federal  than  in  the  state  tribunals.  Nor  is  the^ 
rule  in  courts  of  equity  different  from  the  rule 
in  the  courts  of  law.  Neither  can  recognize 
the  authority  of  an  executor  any  more  than 
that  of  administrator,  and  neither  will  aid  him 
to  obtain  possession  and  control  of  the  estate, 
until  he  has  fulfilled  the  conditions  and  given 
the  guaranties  of  fidelity  and  solvency  pre- 
scribed by  the  local  law.  A  different  rule 
could  liardly  fail  to  be  followed  by  the  most 
mischievous  consequences. 

If,  however,  the  question  were  to  be  settled' 
by  the  rules  •of  the  common  law,  we  ['792 
should  be  of  the  opinion,  upon  the  facts  of  the 
case  as  disclosed  m  the  record,  that  the  suit 
was  well  brought  by  Charles  Goodvear,  Jr., 
alone.  But  there  are  other  considerations 
bearing  upon  the  subject  which  are  still  mere 
satisfactory  to  our  minds. 

The  patent  law  of  the  United  States  ar*:hor- 
izes  an  executor  to  surrender  a  patent  and  take 
a  re-issue.  Act  of  July  4,  1836,  sec.  13.  In 
this  case  the  patent  was  surrendered  by  Charles 
Goodyear,  Jr.,  as  executor,  and  the  re-issues, 
were  to  him  in  the  same  character.  This  was  tt 
specific  ffraiit  by  the  government,  and  vested  in 
him  exclusively  the  legal  title.  The  suffix  of 
•executor"  signified  the  trustee  character  in 
which  he  assumed  to  act,  and  in  which  he  waa^ 
recognized  and  dealt  with  by  the  commissioner. 
The  designation,  and  the  trust  which  it  im- 
plied, did  not  prevent  the  passage  of  the  legal 
title  nor  qualify  the  estate  which  accompanied 
it.  It  foUows  from  this  view  of  the  subject 
that  the  grantee  can  sustain  a  suit  on  the  pat- 
ent in  all  respects,  as  if  he  had  been  designated 
in  it  as  trustee  instead  of  executor. 

But,  conceding,  for  the  purposes  of  the  argu- 
ment, that  he  occupies  the  same  relation  to  the 
patents  re-issued  to  him  as  to  the  one  re-issued 
to  the  testator,  and  which  he  surrendered,  then 
he  was  a  foreign  executor  in  the  forum  where 
the  suit  was  instituted. 

The  bill  alleges  that  he  was  the  executor  of 
Charles  Goodyear,  deceased.  His  rights  as 
such  in  that  forum  depended  upon  the  local 
law  of  Rhode  Island.  If  his  authority  to  sue 
there  in  his  representative  character  was  in- 
tended to  be  questioned,  it  should  have  been 
done  by  plea  or  by  the  answer.  Not  having 
been  done  in  that  way,  the  defendants  are  con- 
cluded, and  the  question  is  no  longer  open  in 
the  case.  The  answer  is  silent  upon  this  point. 
Its  averments  touching  the  jurisdiction  of  the 
surrogate  of  the  City  of  New  York  are  effec- 
tually disposed  of  by  the  complainants'  proofs. 
In  any  view  which  can  be  taken  of  the  sub- 
ject the  objection  is  untenable. 

•The  proposition  that  the  patent  is  r*793 
fatally  defective,  because  it  is  impossible  to 
make  merchantable  goods  according  to  the  di- 
rections contained  in  the  specifications,  can- 
not be  entertained.  The  answer  contains  no 
averment  upon  the  subject.  No  such  issue  was 
tendered  to  the  complainants,  and  they  have 
nad  no  notice  that  such  a  defense  was  intend- 
ed to  he  relied  upon.  In  equity,  the  proofa 
and  allegations  must  correspond.  The  ex- 
amination of  the  case,  by  the  court,  is  con- 
fined to  the  issues  made  by  the  pleadinprs. 
Proofs  without  the  requisite  allegations  are  as 
unavailing  as  such  allegations  would  be  with- 
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out  the  proofs  requisite  to  support  them. 
Foster  v.  Goddard,  1  Bla^k,  618,  17  L.  ed.  232; 
Tripp  V.  Vincent,  3  Barb.  Ch.  613;  Boone  v. 
Chiles,  10  Pet.  178;  Harrison  v.  Nixon,  9  Pet. 
483. 

It  is  alleged  in  the  answer  that  the  testator 
was  not  the  original  and  first  inventor  of  the 
process  described  in  his  patents. 

The  original  patent  was  issued  in  1844.  The 
invention  has  since  been  covered  by  a  suc- 
cession of  patents,  the  last  of  which,  the  re- 
issues in  question,  are  still  unexpired,  and  are 
the  foundation  of  this  litigation.  The  discov- 
ery was  one  of  very  great  value.  It  is  a  mine 
of  wealth  to  the  possessors.  Since  the  first 
patent  was  issued  there  have  been  niunerous 
-cases  of  litigation  involving  its  validity.  They 
were  earnestly  contested.  In  eveiy  instance  the 
patent  was  sustained.  This  litigation  was 
remarked  upon  by  the  counsel  for  the  appel- 
lants, and  it  was  added  that  this  question  is 
now,  for  the  first  time,  presented  to  this  court 
for  consideration.  It  is  a  just  conunentary  to 
say  that  such  a  litigation  is  always  to  be  ex- 
pected in  cases  like  this.  There  are  always 
4hose  who  are  ready  to  gather  where  they 
have  not  sown.  The  number  and  ardor  of  the 
conflicts  is  usually  in  proportion  to  the  value 
•of  the  prize  at  stake.  The  validity  of  the 
claim  of  the  testator  was  never  shaken  by  any 
adjudication.  It  has  been  uniformly  affirmed 
and  sustained.  If  the  subject  was  never 
brought  here  before,  it  was,  doubtless,  because 
those  who  were  defeated  elsewhere  saw  no 
ground  for  the  hope  of  a  more  favorable  result 
794*]  in  this  court.  These  considerations  *are 
very  persuasive  to  the  presumption  that  the 
claim  of  Charles  Goodyear,  the  elder,  that  he 
was  the  original  and  first  inventor,  is  impreg- 
nable. If  it  were  not  so,  we  cannot  doubt  that 
it  would  have  been  overthrown  in  the  numer- 
ous and  severe  assaults  which  have  been  made 
upon  it.  We  have,  howevur,  examined  the 
question  by  the  light  of  the  evidence  found  in 
the  record,  and  in  the  absence  of  the  adjudica- 
tions referred  to  should  have  had  no  difficulty 
in  coming  to  the  same  conclusion.  We  enter- 
tain no  doubt  upon  the  subject.  The  point 
was  not  very  earnestly  pressed  upon  our  atten- 
tion in  the  argument  at  the  bar.  We  domn 
what  we  have  said  in  regard  to  it,  sufficient. 

The  patents  re- issued  to  the  executor  upoc 
the  surrender  of  the  patent  re-issued  to  the  tes- 
tator were  numbered  respectively  1084  and 
1085.  The  one  numbered  1085  is  for  the  proc- 
ess by  which  vulcanized  India  rubber  is 
manufactured.  The  other  one  is  for  the  re- 
sult of  the  process  in  the  form  of  the  article 
produced. 

It  is  contended  by  the  appellants  that  both 
these  patents  are  invalid,  for  two  reasons:  1, 
because  they  are  broader  than  the  claims  of 
the  patent  surrendered  by  the  executor;  and,  2, 
because  one  is  for  a  process,  and  the  other  for 
the  product  of  that  process.  The  court  below 
held  the  objection  to  the  patent  for  the  process 
— that  it  is  too  broad— fatal  to  its  validity  be- 
cause the  claim  embraced  "other  vulcanizable 
frwrtm"  besides  India  rubber  a«  articles  to  which 
the  process  was  to  be  applied.  From  this 
T>art  of  the  decree  below  no  appeal  was  taken 
by  the  complainants.  It  is,  therefore,  final 
^nd  conclusive  in  its  effect,  and  the  patent  to 
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which  it  relates  must  be  laid  out  of  view.    It 
remains,  therefore,  to  consider  only  the  patent 
No.  1084,  which  is  for  the  product. 

The  claims  of  the  patent  re-issued  to  Charles 
Goodyear,  deceased,  m  1849,  are  as  follows: 

"What  I  claim  as  my  invention  and  desire  to 
secure  by  letters  patent  is  the  curing  of  caout- 
chouc, or  India  rubber,  by  subjecting  it  to  the 
action  of  a  high  degree  of  artificial  heat,  sub* 
stantially  as  herein  described,  and  for  the  pur- 
poses specified. 

"And  I  also  claim  the  preparing  and  curing 
the  compound  *of  India  rubber,  sulphur,  ['795 
and  a  carbonate  or  other  salt,  or  oxide  of  leaitd, 
by  subjecting  the  same  to  the  action  of  arti- 
ficial heat,  substantially  as  herein  described." 

The  claim  of  the  patent  for  the  product  is 
thus  expressed: 

"What  is  claimed  as  the  invention  of  Char  lea 
Goodyear,  deceased,  is  the  new  manufacture  ol 
vulcanized  India  rubber  ( whether  with  or  with- 
out other  ingredients),  chemically  altered  by 
the  application  of  heat,  substantially  as  de- 
scribed." 

The  specification,  among  other  things,  con- 
tains these  clauses: 

'  "For  many  purposes  the  manufacture  is  im- 
proved by  the  addition  of  other  substances 
than  sulphur,  among  which  white  lead  is 
one  of  the  best,  and  which,  when  used,  nuiy 
be  combined  in  the  mixture  above  described,  in 
the  proportion  of  seven  parts  by  weight,  there- 
by forming  a  triple  compound.  Other  salts  of 
lead  may  be  used  with  advantage,  and  coloring 
matter  may  be  also  incorporated  with  the  mix- 
ture for  the  purpose  of  imparting  colors  to  the 
product. 

"And  other  materials,  such  as  cotton,  silk« 
wool,  or  leather,  may  be  incorporated  or  com- 
bined with  the  India  rubber  and  sulphur,  there- 
by modifying  the  strength,  elasticity,  or  other 
qualities  of  the  new  manufacture  for  particular 
purposes ;  as  it  is  found  that  the  new  substance 
or  product  will  be  produced  whenever  the 
essential  elements  of  rubber,  sulphur  and  heat 
are  used,  whether  such  other  materials  are  in- 
corporated or  not." 

A  patent  should  be  construed  in  a  liberal 
spirit,  to  sustain  the  just  claims  of  the  invent- 
or. Thie  principle  is  not  to  be  carried  so  far 
as  to  exclude  what  is  in  it,  or  to  interpolate 
anything  which  it  does  not  contain.  But  liber- 
ality, rather  than  strictness,  should  prevail 
where  the  fate  of  the  patent  is  involved,  and 
the  question  to  be  decided  is  whether  the  in- 
ventor shall  hold  or  lose  the  fruits  of  his 
crenius  and  his  labors.  Coming  v.  Burden,  15 
How.  269;  Battin  v.  Taggert,  17  How.  74,  15 
L.  ed.  37.  The  surrender  was  made  by  the 
executor,  for  the  reason  that  the  specification 
was  defective  and  required  amendment.  This 
the  law  permitted,  if  the  facts  brought 
•the  case  within  the  provisions  of  the  [*7o6 
statute.  The  commissioner  was  charged  with 
the  duty  of  examining  the  facts  and  decidinj^ 
upon  the  application.  His  judgment  is  shown 
in  the  results.  Upon  comparine  the  context 
of  the  specifications  of  the  surrendered  and  of 
the  re-issued  patent,  and  giving  to  each  a 
reasonable  interpretation,  we  are  satisfied  that 
the  decision  was  correct,  and  we  see  no  reason 
to  reverse  it. 

It  is  the  right  of  the  patentee  and  his  r^pre- 
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^^ntativfefl  to  enlarge  or  restrict  the  claim,  so 
AS  to  give  it  validity  and  secure  the  invention. 
Baltin  v.  Taggert,  17  How.  84,  15  L.  ed.  41. 

Patentable  subjects,  as  defined  by  the  patent 
law  (Act  of  183G,  sec.  6),  are  "any  new  and 
useful  art,  machine,  manufacture,  or  composi- 
tion of  matter,  or  any  new  and  useful  improve- 
ment on  any  art,  machine,  manufacture,  or 
composition  of  matter." 

A  machine  may  be  new,  and  the  product  or 
manufacture  proceeding  from  it  may  be  old. 
In  that  case  the  former  would  be  patentable 
and  the  latter  not.  The  machine  may  be  sub- 
stantially old  and  the  product  new.  In  that 
event  the  latter,  and  not  the  former,  would  be 
patentable.  Both  may  be  new,  or  both  may  be 
old.  In  the  former  case,  both  would  be  patent- 
able; in  the  latter,  neither. 

The  same  remarks  apply  to  processes  and 
their  results.  Patentability  may  exist  as  to 
either,  neither,  or  both,  according  to  the  fact 
of  novelty,  or  the  opposite.  The  patentability, 
or  the  issuing  of  a  patent  as  to  one,  in  nowise 
affects  the  rights  of  the  inventor  or  discoverer 
in  respect  to  the  other.  They  are  wholly  dis- 
connected and  independent  facts.  Such  is  the 
sound  and  necessary  construction  of  the  stat- 
tite. 

This  objection  to  the  patent,  we  think,  is 
also  not  well  taken. 

Can  we  go  behind  the  action  of  the  commis- 
sioner in  extending  the  patent  and  inquire  into 
the  frauds  by  which  it  is  alleged  that  the  ex- 
tension was  procured? 

The  6th  section  of  the  Act  of  1790  (1  Stat. 
at  L.  109,  chap.  7)  provided  for  the  repeal  of 
patents  under  the  circumstances  and  in  the 
797*]  manner  specified.  This  Act  was  •re- 
pealed by  the  Act  of  1793.  1  Stat,  at  L.  318, 
chap.  2.  The  10th  section  of  that  Act  re- 
enacted  the  5th  section  of  the  Act  of  1790. 
The  5th  section  of  the  latter  Act  authorized 
substantially  the  same  defense  in  suits  upon 
patents  which  are  allowed  by  the  15th  section 
of  the  Act  of  1836,  with  the  further  provision, 
that  if  the  facts  touching  either  defense  were 
established,  "judgment  shall  be  rendered  for 
the  defendant  with  costs,  and  the  patent  shall 
be  declared  void."  This  Act  continued  in  force 
until  it  was  repealed  by  the  Act  of  1836.  These 
provisions  were  not  then,  and  they  have  not 
since  been  re-enacted. 

The  16th  section  of  the  Act  of  1836  author- 
izes a  court  of  equity,  in  cases  of  interference, 
to  take  jurisdiction  and  annul  the  patent  issued 
to  the  party  in  the  wrong.  Beyond  this  the 
patent  laws  are  silent  upon  the  subject  of  the 
exercise  ot  such  authority. 

This  review  furnishes  a  strong  implication 
that  it  was  the  intention  of  Congress  not  to  al- 
low a  patent  to  be  abrogated  in  any  collateral 
proceeding,  except  in  the  particular  instance 
mentioned,  but  to  leave  the  remedy  in  all  other 
cases  to  be  regulated  by  the  principles  of  gen- 
eral jurisprudence.  To  those  principles  we 
must  look  for  the  solution  of  the  question  be- 
fore us. 

The  subject  was  examined  by  Chancellor 
Hent  with  his  accustomed  fullness  of  research 
and  ability,  in  Jackson  v.  Lawton,  10  Johns. 
23.  He  there  said:  ''Unless  letters  patent  are 
absolutely  void  on  the  face  of  them,  or  the 
issuing  of  them  was  without  authority,  or  was 
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prohibited  by  statute,  they  can  only  be  avoided 
in  a  regular  course  of  pleading,  in  which  the 
fraud,  irregularity,  or  mistake  is  regularly  put 
in  issue.  The  principle  has  been  frequently 
admitted,  that  the  fraud  must  appear  on  the 
face  of  the  patent  to  render  it  void  in  a  court 
of  law,  and  that  when  the  fraud  or  other  de- 
fect arises  on  circumstances,  dehors  the  grant, 
the  grant  is  voidable  only  by  suit.  1  Hen.  &, 
Munf.  19,  187;  1  Munf.  134.  The  regular 
tribunal  is  chancery,  founded  on  a  proceeding 
by  scire  facias  or  by  bill  of  information."  The 
imtent  in  that  case  was  for  land,  but,  as  re- 
gards the  point  here  under  consideration 
''there  is  no  distinction  between  such  a  ['798 
patent  and  one^  for  an  invention  or  discovery. 
If  there  be,  the'  case  is  stronger  as  to  the  lat- 
ter. In  the  case  of  Field  v.  Seabury,  19  How. 
332,  15  L.  ed.  654,  the  patent  was  also  for  land. 
This  court  ruled  the  point  in  like  manner,  and 
the  same  remarks  apply.  Viewing  the  subject 
in  the  light  of  the  principle  involved,  we  can 
see  no  defect  in  the  parallelism  between  that 
case  and  the  one  before  us. 

The  extension  was  granted  by  the  commis- 
sioner pursuant  to  the  1st  section  of  the  Act  of 
1848  and  the  18th  section  of  the  Act  of  1836. 
The  latter  declares  that  upon  the  making  and 
recording  of  the  certificate  of  exiension  "the 
said  patent  shall  have  the  same  effect  in  law  as 
though  it  had  been  originally  granted  for  the 
term  of  twenty-one  years."  The  law  made  it 
the  duty  of  the  commissioner  to  examine  and 
decide.  He  had  full  jurisdiction.  The  function 
he  performed  was  judicial  in  its  character.  No 
provision  is  made  for  appeal  or  review.  Foley 
V.  Harrison,  15  How.  448.  His  decision  must 
be  held  conclusive  until  the  patent  is  im- 
peached in  a  proceeding  had  directly  for  that 
purpose  according  to  the  rules  which  define 
the  remedy,  as  snown  by  the  precedents  and 
authorities  upon  the  subject.  We  are  not, 
therefore,  at  liberty  to  enter  upon  the  examin- 
ation of  the  evidences  of  fraud  to  which  we 
have  been  invited  by  the  counsel  for  the  appel- 
lants. The  door  to  that  inquiry  in  this  case 
is  closed  upon  us  by  the  hand  of  the  law. 

The  rule  which  we  have  thus  laid  down  is  in- 
tended to  be  limited  to  the  class  of  cases  to 
which,  as  respects  the  point  in  question,  the 
one  before  us  belongs.  We  decide  nothing 
beyond  this. 

The  proof  of  infringement  makes  a  case  so 
clear  for  the  appellees,  in  our  judgment,  that  it 
is  deemed  unnecessary  to  extend  this  opinion 
by  discussing  the  subject. 

It  is  unnecessary  to  consider  the  respective 
rights  of  the  several  corporation  complainants 
in  this  litigation,  because  it  is  clear  that  such 
as  do  not  belong  to  them  are  vested  in  Charles 
Goodyear,  the  executor,  by  virtue  of  his  hold- 
ing the  entire  legal  title  of  the  patent. 

•The  appellants  meet  the  case  in  |he  ['799 
aspect  of  infringement,  by  setting  up  a  license 
from  Charles  Goodyear,  deceased,  to  E.  M. 
Chaffee,  bearing  date  on  the  25th  of  June,  1846. 
which  they  insist  is  a  complete  bar  to  the  relief 
sought  by  the  bill.  This  instrument  gives  to 
Chaffee,  "his  executors,  administrators  and  as- 
signs, a  free  license  to  use  the  said  Goodyear's 
prum  elastic  composition  for  coating  cloth  for 
the  purpase  of  japanning,  marbling,  and  varie- 
gate japanning,  at  his  own  establishment,  but 
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not  to  be  disposed  of  to  others  for  that  pur- 
pose without  the  consent  of  the  said  Charles 
Goodyear;  .  .  .  the  right  and  license  here- 
by conferred  being  limited  to  the  United  States, 
and  not  extending  to  any  foreign  country,  and 
not  being  intended  to  convey  any  right  to 
make  any  contract  with  the  Government  of  the 
United  States." 

There  are  several  objections  to  the  view  taken 
of  this  license  by  the  counsel  for  the  appellant. 
It  authorizes  Chaffee  to  use  it  himself.  It  gave 
him  no  right  to  authorize  others  to  use  it  in 
eonjunction  with  himself,  or  otherwise,  without 
the  consent  of  Goodyear,  which  is  not  shown, 
and  not  to  be  presumed.  It  was  to  be  used  at 
his  own  establishment,  and  not  at  one  occupied 
by  himself  and  others.  Looking  at  the  terms 
of  the  instriunent,  and  the  testimony  in  the  rec- 
ord, we  are  satisfied  that  its  trub  meaning  and 
purpose  were  to  authorize  the  licensee  to  make 
and  sell  India  rubber  cloth,  to  be  used  in  the 
place,  and  for  the  purposes,  of  patent  or  ja- 
panned leather.  In  our  judgment  it  conveyed 
authority  to  this  extent  and  nothing  more.  The 
practical  construction  which  the  parties  them- 
selves have  given  to  a  contract  by  their  own 
conduct  is,  in  cases  of  doubt,  always  entitled 
to  great  weight.  That  this  practical  construc- 
tion, in  the  case  before  us,  was  in  accordance 
with  that  which  we  have  given  to  the  instru- 
ment, is  clearly  shown  by  the  following  facts: 
The  defendants,  Chaffee,  Bourne  and  Brown, 
were  hostile  to  the  extension,  and  collected  evi- 
dence to  defeat  it.  If  they  had  understood  the 
Hcense  then,  as  they  construe  it  now,  their  in- 
terest would  have  prompted  an  opposite  line  of 
induct.  In  1856,  Goodyear,  the  elder,  and 
Boo*]  others,  sued  Brown,  *Boume  and  Chaffee 
for  an  infringement  of  the  patent  re-issued  to 
Goodyear — ^by  manufacturing  India  rubber 
shoes.  In  l^ptember  of  that  year,  they  filed 
their  answer.  The  license,  as  they  now  con- 
strue it,  would  have  been  conclusive  against 
the  complainants.  The  answer  is  lon^  and 
elaborate.  It  makes  no  allusion  to  the  license. 
An  absolute  injunction  was  decreed.  The 
Chaffee  license  bears  date  in  1846.  In  1858.  the 
same  defendants  procured  a  license  to  manufac- 
ture rubber  shoes  from  Haywood.  The  terms 
were  stringent  and  onerous.  This  license 
would  have  been  useless,  if  their  present  con- 
struction of  the  license  to  Chaffee  is  correct.  It 
is  not  clear  that  any  interest  was  conveyed  by 
Chaffee  to  the  other  parties,  if  ever,  until  since 
the  commencement  of  this  suit.  The  claim 
was  not  heard  of  before  the  conflict  began.  The 
license  sets  forth,  in  express  terms,  that  it  was 
not  intended  to  give  any  authority  to  contract 
with  the  United  States.  All  the  articles  to 
which  this  controversy  relates  were  manufac- 
tured for  the  United  States,  under  contracts 
with  the  Quartermaster-General.  This  de- 
fense cannot  avail  the  defendants. 

Upon  looking  further  into  the  record  we  find 
that  the  complainants  took  seven  exceptions, 
and  the  defendants  twenty-eight,  to  the  mas- 
ter's report  in  the  court  below,  all  of  which,  on 
both  sides,  were  overruled.  The  complainants 
not  having  appealed,  their  exceptions  are  not 
open  to  examination.  Our  attention,  therefore, 
will  be  confined  to  those  taken  by  the  defend- 
ants, who  have  broujijht  them  before  us  by  this 
appeal.    Many  of  them  relate  to  the  findinsrs 
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of  the  master  upon  questions  of  fact.  Other* 
are  predicated  of  facts  which,  upon  examina- 
tion, are  not  found  to  be  as  the  exceptions  as- 
sume. In  all  these  cases  we  are  satisfied  with  the 
master's  conclusions,  and  do  not  propose  to  re- 
view them.  We  shall  dispose  of  such  other  points 
arising  upon  the  report  as  we  deem  it  proper  to 
remark  upon,  without  adverting  particularly  to 
the  exceptions  by  which  they  are  raised. 

In  taking  the  account  the  master  was  not 
limited  to  the  date  of  the  decree.  In  such 
cases,  it  is  proper  to  extend  the  'account  [•8oi 
down  to  the  time  of  the  hearing  before  him, 
unless  the  infringement  ceased  prior  to  that 
time.  The  rights  of  the  parties  are  settled  by 
the  decree,  and  nothing  remains  but  to  ascer- 
tain the  damages  and  adjudge  their  payment. 
The  practice  saves  a  multiplicity  of  suits, 
time,  and  expense,  and  promotes  the  .  ends  of 
justice.    We  see  no  well  founded  objection  to  it» 

The  13th  section  of  the  Act  of  March  2d,  1861, 
requires  ''that  every  article  made  or  sold  under 
the  protection  of  a  patent  shall  have  fibced  upom 
it  the  word  'patented,'  and  the  day  and  year 
when  the  patent  was  granted;  and  when,  from 
the  character  of  the  article,  that  may  be  im- 
practicable, a  label  on  which  a  notice  to  the 
same  effect  is  printed  shall  be  attached;"  and 
if  this  be  not  done  it  is  declared  "that  in  case 
of  suit  for  infringement,  brought  by  the  per- 
son failing  so  to  mark  the  articles,  no  dam- 
ages shall  be  recovered  by  the  plaintiff  except 
on  proof  that  the  defendant  was  duly  notified 
of  the  infringement,  and  continued,  after  suck 
notice,  to  make  and  vend  the  articles  patent- 
ed," etc.  It  is  said  that  the  bill  contains  no 
averment  on  this  subject,  and  that  the  record 
is  equally  barren  of  proof  that  any  such 
notice  was  ever  given  to  the  defendants,  ex- 
cept by  the  service  of  process,  upon  the  filing 
of  the  bill.  Hence,  it  is  insisted,  that  the 
master  should  have  commenced  his  account  at 
that  time,  instead  of  the  earlier  period  of  the 
beginning  of  the  infringement.  His  refusal  to 
do  so  was  made  the  subject  of  an  exception. 
The  answer  of  the  defendants  is  as  silent  upon 
the  subject  as  the  bill  of  the  complainants. 
No  such  issue  was  made  by  the  pleadings.  It 
was  too  late  for  the  defendants  to  raise  the 
point  before  the  master.  They  were  concluded 
by  their  previous  silence,  and  must  be  held  to 
have  waived  it.  It  cannot  be  considered  here. 
We  refer  to  the  authorities  cited  in  an  earlier 
part  of  this  opinion,  in  support  of  the  rule 
upon  this  subject. 

The  circuit  court  decreed  that  the  Providence 
Company  was  liable  "for  all  the  profits  made 
in  violation  of  the  rights  of  the  complainants,, 
under  the  patent  aforesaid,  by  respondents,  by 
the  manufacture,  use,  or  sale  of  any  of  the  ar- 
ticles ♦named  in  said  bill."  This  was  itt  ['Soa 
accordance  with  the  rule  in  equity  cases  estab- 
lished by  this  court.  Livingston  v.  Wood- 
worth,  15  How.  546;  Dean  v.  Mason,  20  How. 
108,  16  L.  ed.  876.  It  was  not  objected  to  in 
the  argument  here,  but  it  was  strenuously  in- 
sisted tliat  the  master  had  erred  in  his  appli- 
cation of  the  rule,  and  the  court  in  confirm- 
ing his  conclusions.  We  have  examined  the 
report  and  are  satisfied  that  he  discharged  his 
duty  with  exemplary  care  and  diligence.  The 
report  is  characterized  by  unusual  ability.  He 
has  stated  two  accounts:  one  against  the  Provi- 
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dence  Com{>any  and  the  other  against  the 
Columbian  Company,  which  he  finds  to  be  the 
Providence  Company  under  anothe^  name. 

The  Providence  Company  manufactured  ar- 
ticles covered  and  articles  not  covered  by  the 
patent  in  question.  No  separate  account  was 
kept  as  to  their  respective  cost  and  profit.  The 
business  as  to  both  was  so  intermingled  and 
confused  that  approximate  results  only  were 
possible,  and  these  were  attainable  by  but  one 
process.  He  applied  the  principle  of  apportion- 
ment as  follows: 

The  gross  amount  of  sales  of  articles  of  both 
classes  was  $2,648,131.49.  The  gross  amount 
of  sales  of  articles  covered  by  the  patent,  $1,- 
800,606.78.  Gross  amount  of  "^ profits,  $340,520.- 
02.  Proportion  of  profits  due  to  articles  cov- 
ered by  the  patent,  $250,757.72.  The  master 
reports  tliat  this  result  approaches  exactness, 
and  that  it  is  favorable  to  the  defendants.  The 
Columbian  Company  manufactured  only  pat- 
ented articles.  Its  books  were  properly  kept. 
The  data  were  clear  and  certain,  and  he  had  no 
difficulty  in  reaching  a  satisfactory  conclusion. 
He  found  the  amount  of  profits  to  be  $60,000. 

Profits  of  the  Providence  Com- 
pany     $250,759  72 

Profits  of  the  Coliunbian  Com- 
pany        60,000  00 

Total    for    which    the    defendants 

are  liable $310,767  72 

In  making  up  the  account  the  master  allowed 
deductions  from  profits,  for  bad  debts,  for 
rents,  and  interest  paid — debiting  rents  and  in- 
8o3*]  terest  received;  he  allowed  for  the  •mar- 
ket value  of  the  materials  on  hand  when  the 
infringement  began,  for  the  cost  of  those  ac- 
quired afterwards  to  carry  on  the  business,  and 
for  the  usual  salaries  of  the  managing  officers. 
In  this  connection  we  take  the  following  para- 
graph from  the  report: 

"Large  amounts  appear  by  the  books  to  have 
been  expended  in  repairs  of  building  and  ma- 
chinery, and  in  the  purchase  of  new  machinery, 
tools  and  fixtures.  No  further  allowance  is 
made  by  the  master  for  wear  and  tear,  and  de- 
preciation." 

He  refused  to  allow  the  extraordinary  salar- 
ies which  it  appeared  by  the  books  had  been 
pftid,  being  satisfied  they  were  dividends  of 
profit  under  another  name,  and  put  in  that 
ffuise  for  concealment  and  delusion.  The  al- 
lowance for  repairs  and  other  items  mentioned 
in  this  connection  doubtless  exceeded  the  wear 
and  tear  which  could  have  occurred  during  the 
time  of  the  infringement.  He  refused  to  allow 
the  value,  at  the  time  they  were  used,  of  ma- 
terials bought  for  the  purposes  of  the  infringe- 
ment. The  market  was  a  rising  one.  The  de- 
fendants had  the  benefit  of  it  as  to  those  which 
were  untainted  by  dishonesty.  Those  bought 
later  stand  upon  a  diflferent  footing.  The 
claim  is  entitled  to  no  especial  fav6r.  There 
must  be  a  fixed  rule.  There  can  be  none  bet- 
ter than  the  cost  as  to  those  to  which  that  prin- 
ciple was  applied.  The  articles  might  have 
fallen  in  value  instead  of  rising.  The  defend- 
ants cannot  complain,  as  they  are  held  liable 
tmly  for  the  ultimate  profits  of  the  piracy. 

He  refused  to  allow  the  profits  due  to  ele- 
ments not  patented,  which  entered  into  the 
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composition  of  the  patented  articles.  There 
may  be  cases  in  which  such  an  allowance 
would  be  proper.  This  is  not  one  of  them. 
The  manner  in  which  the  books  of  the  Provi- 
dence Company  were  kept  renders  such  an  ac^ 
count  impossible  as  to  the  business  done  ia 
their  name. 

The  conduct  of  the  defendants  in  this  respect 
has  not  been  such  as  to  commend  them  to  the 
favor  of  a  court  of  equity.  Under  the  circiun- 
stances,  every  doubt  and  difficulty  should 
*be  resolved  against  them.  Lupton  v.  [*8o4 
White,  16  Vesey,  432;  Copeland  v.  Crane,  9 
Pick.  79;  Dexter  v.  Arnold,  2  Sumn.  109; 
Miller  v.  Whittier,  36  Maine,  685.  The  al- 
lowance was  properly  denied. 

He  refused  to  allow  manufacturer's  profits 
and  interest  on  the  capital  stock.  This  was 
correct.  '*The  profits  made  in  violation  of  the 
rights  of  the  complainants"  in  this  class  of 
cases,  within  the  meaning  of  the  law,  are  to  be 
computed  and  ascertained  by  finding  the  dif- 
ference between  cost  and  yield.  In  estimating 
the  cost,  the  elements  of  price  of  materials,  in- 
terest, expenses  of  manufacture  and  sale,  and 
other  necessary  expenditures,  if  there  be  any, 
and  bad  debts,  are  to  be  taken  into  the  ac- 
count, and  usually  nothing  else.  The  calcula- 
tion is  to  be  made  as  a  manufacj^urer  calculates 
the  profits  of  his  business.  "Profits"  is  the 
gain  made  upon  any  business  or  investment, 
when  both  the  receipts  and  payments  are  taken 
into  the  account.  People  v.  Super.  Niag.  4  Uill, 
23.  The  rule  is  founded  in  reason  and  justice. 
It  compensates  one  party  and  punishes  the  oth- 
er. It  makes  the  wrong-doer  liable  for  actual, 
not  possible,  gains.  The  controlling  consider- 
ation is,  that  he  shall  not  profit  by  his  wrong. 
A  more  favorable  rule  would  offer  a  premium 
to  dishonesty,  and  invite  to  aggression. 

The  jurisdiction  of  equity  is  adequate  to  give 
the  proper  remedy,  wnatever  phase  the  case 
may  assume;  and  the  severity  of  the  decree 
may  be  increased  or  mitigated  according  to  the 
complexion  of  the  conduct  of  the  offender. 

We  find  no  error  is  the  record,  and  the  de- 
cree of  the  Circuit  Court  is  affirmed. 


JOHANNES  .TECKER,  Xaver  Haver,  Johanna 
Haver,  Franz  Haver,  Johann  Rumpel  and 
Jacob  Rumpel,  heirs  of  Peter  Yaker,  De- 
ceased, Plffs.  in  Err., 

V. 

DEAN  MAGEE,  Administrator,  and  Jane 
Yaker,  Widow  of  Peter  Yaker,  Deceased. 

(8.  C.  "Haver  v.  Yaker,"  9  Wall.  32-35.) 

Treaty,  from  what  date  binding — ratification 
of— devesting  title. 

A  treaty  Is  coosldered  as  concluded 'and  binding 
from  the  date  of  Its  signature,  as  respects  the 
rlfrhts  of  eitber  government  under  It. 

So  far  as  It  affects  Individual  rights.  It  is  not 
considered  as  concluded  until  there  is  an  exchange 
of  ratifications. 

To  make  the  ratification  of  the  treaty  relate  back 
to  Its  signing,  thereby  devesting  a  title  already 
vested,  would  be  manifestly  unjust  and  cannot  be 
sanctioned. 


Note. — Constmctlon  and  oneratlon  of  treatlei 
see  note  to  U.  8.  v.  Amistad.  15  Pet.  518. 
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[No.  46.] 
Argued  Feb.  3,  1870.        Decided  Feb.  14,  1870. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

A  petition  was  filed  in  the  Woodford  Circuit 
Court  of  Kentucky,  by  the  Commonwealth  of 
Kentucky,  to  declare  certain  personal  property 
and  land  of  Peter  Yaker,  deceased,  escheated  to 
the  said  plaintiff,  for  the  want  of  legal  heirs. 
Answers  were  filed  both  by  the  plaintiffs  in 
error  and  by  the  defendants  in  error.  The  said 
court  entered  a  judgment  in  favor  of  the 
widow,  Jane  Yaker,  for  all  the  lands  in  ques- 
tion, and  for  a  share  of  the  personal  estate, 
and  in  favor  of  the  foreign  heirs  for  the  bal- 
ance of  the  personal  estate.  The  foreign  heirs 
took  an  appeal  to  the  Court  of  Appeals  of  Ken- 
tucky, which  confirmed  the  judgment.  Where- 
upon the  said  heirs  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  J.  M.  Carlislei  and  J.  D.  McPherson, 
for  plaintiffs  in  error: 

A  treaty  may  enable  heirs  to  take,  notwith- 
standing their  alienage. 

Harden  v.  Fisher,  1  Wheat.  300;  Jackson  v. 
Clarke,  3  Wheat.  2;  Fairfax  v.  Hunter,  7 
Cranch,  603. 

By  the  Treaty  of  1848,  the  plaintiffs  in  error 
had  three  years  from  July  30,  1853,  the  date  of 
Peter  Yaker*s  death,  to  sell  and  withdraw  the 
proceeds  of  the  land.  This  term  would  have 
expired  July  30,  1856;  but  before  that  time,  the 
Treaty  of  1850  came  into  operation  and  extend- 
ed the  term  indefinitely. 

By  ihe  force  of  the  Treaty  itself  the  right 
was  accorded,  and  no  term  is  designated  within 
which  it  shall  be  asserted.  This  is  left  to  the 
discretion  of  the  estate  or  canton  where  the 
land  lies,  but  this  discretion  must  necessarily 
be  exercised  in  such  manner  as  not  to  defeat  the 
Treaty:  the  limitation  must  leave  a  reasonable 
time  within  which  the  right  may  be  claimed. 

Messrs.  James  B.  Beck,  Thomas  P.  Porter 
and  Blair,  for  defendants  in  error: 

The  first  Treaty  between  the  United  States 
and  Switzerland  was  ratified  ^'^y  3,  1848;  the 
second  was  made  in  Nov.,  1850,  nearly  three 
years  before  the  death  of  Peter  Yaker,  but  not 
ratified  until  Nov..  1855,  more  than  two  years 
after  Yaker's  death. 

It  has  been  held  that  ''A  treaty  binds  the 
contracting  parties  from  its  conclusion,  and 
that  is  understood  to  be  from  the  day  it  was 
signed." 

1  Kent.  Com.  170;  U.  S.  v.  Reynes,  9  How. 
S.  C.  148. 

This  doctrine  is  well  settled,  we  believe,  at 
least  so  far  as  the  contracting  parties,  the  gov- 
ernments making  the  treaties  are  concerned. 
But  the  rule,  so  far  as  individual  rights  are  to 
be  affected,  is  different  (U.  S.  v.  Arredondo,  6 
Pet.  749)  ;  and  for  this  distinction  there  seems 
to  us  a  good  reason. 

A  treaty  is,  in  its  nature,  a  contract  between 
two  nations;  not  a  legislative  Act.  But  in  the 
TTnited  States  a  different  principle  is  estab- 
lished. Our  Constitution  declares  it  to  be  **the 
law  of  the  land."    Foster  v.  Nelson.  2  Pet.  314. 

A  treaty,  to  be  valid,  must  be  made  by  and 
with  the  consent  of  the  Senate,  provided  two 
thirds  of  the  senators  present  concur.  Until 
consent   is   given   by   the   Senate,   no   one    is 
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bound  by  it  as  a  law;  it  it  until  then  subject 
to  amendment  or  modification,  and  can  be  re- 
jected entirely. 

To  construe  the  law  so  as  to  make  the  ratifi- 
cation of  the  Treaty  relate  back  to  its  signing, 
thereby  devesting  the  widow  of  her  vested 
rights,  would  be  making  it  a  law  before  it 
really  became  such.  It  would  be  taking  private 
property  under  the  pretense  of  a  law,  when  in 
fact  no  law  existed  at  the  time  to  authorize  it. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  review  the  judg- 
ment of  the  Court  of  Appeals  of  Kentucky,  un- 
der the  25th  section  of  the  Judiciary  Act,  on 
the  ground  that  the  court  decided  adversely  to 
the  right  which  the  plaintiffs  in  error  set  up 
under  a  Treaty  with  a  foreign  power,  and  could 
not  have  rendered  its  judgment  without  de- 
ciding the  question.  The  point  of  jurisdic- 
tion being  therefore  unquestioned,  it  is  neces- 
sary to  dispose  of  the  case  on  its  merits.  It 
seems  that  Peter  Yaker,  of  Swiss  birth,  many 
years  ago  migrated  to  this  country  and  settled 
in  Woodford  County,  Kentucky,  where  he  be- 
came a  naturalized  citizen  of  the  United  States. 
He  died  there  in  July,  1853,  intestate  and  with- 
out children,  leaving  a  widow  who  was  a  resi- 
dent and  citizen  of  Kentucky,  and  real  and 
personal  property  in  the  locality  of  considerable 
value.  The  plaintiffs  in  error  in  this  cause, 
who  are  foreigners  and  citizens  of  Switzerland, 
are  his  next  of  kin,  and  asserted  their  right  to 
his  property  by  a  proper  proceeding  commenced 
in  the  local  Circuit  Court  of  the  State.  That 
court  conceded  their  claim  to  the  personalty, 
but  decided  that,  by  the  law  of  Kentucky,  they 
had  no  interest  in  the  realty,  and  that  the 
widow  of  Peter  Yaker  became  invested  with  the 
title  to  all  the  lands  which  he  owned  at  his 
death.  This  judgment  was  affirmed  by  the 
Court  of  Appeals,  and  this  contest  concerns 
that  part  of  the  judgment  which  relates  to  the 
real  estate.  By  the  common  law  of  England, 
aliens  are  incapable  of  taking  by  descent,  or 
inheriting  lands  (Co.  Litt.  8;  2  Bl.  Com.  249), 
and  this  rule  of  the  common  law  was  in  force 
in  Kentucky  when  Peter  Yaker  died. 

Hunt  V.  Morris,  Hardin,  61;  White  v.  Wnite, 
2  Met.  (Ky.)  187.  It  is  true  the  rigor  of  this 
rule  was  relaxed  at  an  early  date  (1  R.  S.  of 
Ky.  239,  ch.  15,  art.  3,  sec.  1),  so  as  to  permit 
resident  aliens,  after  they  had  actually  resided 
in  the  State  two  years,  to  inherit  real  estate  in 
the  same  manner  as  if  they  were  citizens  of 
the  State;  but  as  it  is  conceded  that  these 
plaintiffs  in  error  never  lived  in  Kentucky, 
this  provision  of  law  cannot  inure  to  their  ad- 
vantage. Nor  can  they  avail  themselves  of  the 
Act  of  the  Kentucky  Legislature  of  March  21, 
1861.  which  conferred  on  non-resident  aliens 
the  right  to  acquire  real  estate  by  descent  or 
devise,  because  it  was  passed  after  the  rights) 
of  Jane  Yaker,  the  widow,  had  become  vested 
under  the  laws  of  the  State. 

As,  therefore,  these  plaintiffs  were  not  cap- 
able, by  the  law  of  Kentuck^^,  of  inheriting  real 
estate  there,  it  follows  that  they  cannot  suc- 
ceed in  this  suit,  unless  they  are  protected  by 
a  law  which  is  paramount  to  the  law  of  fhe 
State.  This  protection  they  claim  bv  virtue 
of  a  Treatv  made  between  the  Unite^l  St^f ~- 
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and  the  Swiss  Confederation,  which,  on  the 
subject  to  which  it  relates,  is  the  supreme  law 
of  the  land.  There  are  two  Treaties  between 
this  government  and  Switzerland  bearing  on 
this  case,  and  although  the  plaintiffs  base  their 
claim  on  the  one  which  was  signed  in  Novem- 
ber, 1850,  and  ratified  in  November,  1855,  it  is, 
nevertheless,  necessary  to  consider  both  in  this 
connection.  The  first  Treaty  of  May,  1848, 
among  other  things,  provides  that  if,  by  the 
death  of  a  person  owning  real  property  in  the 
territory  of  either  of  the  contracting  parties, 
such  property  should  descend  to  a  citizen  of 
the  other  party  who,  on  account  of  his  being  an 
alien,  could  not  be  permitted  to  retain  the 
actual  possession,  of  the  property,  he  should  be 
allowed  a  term  of  three  years  to  dispose  of  it, 
and  to  collect  and  withdraw  the  proceeds.  0 
SUt.  at  L.  903. 

This  Treaty  was  in  force  until  suspended  by 
the  one  of  November,  1850,  1855,  and  these 
plaintiffs  in  error  were  within  its  terms  and 
oould  have  succeeded  in  securing  the  inherit- 
anee  they  seek,  if  they  had  made  their  claim  in 
proper  time;  but  as  they  failed  to  do  this,  and 
did  not  assert  their  rights  until  more  than  six 
Tears  after  the  death  of  their  deceased  relative, 
it  is  manifest  that,  under  no  possible  construc- 
tion, can  they  derive  any  benefit  from  it. 

As  Peter  Yaker  died  on  the  30th  of  July, 
1853,  the  term  allowed  to  sell  and  withdraw  the 
proceeds  of  the  land  would  have  expired  July 
90th,  1856;  but  before  that  time,  it  is  con- 
tended, the  Treaty  of  1850,  ratified  in  1855, 
came  into  operation  and  extended  the  term  in- 
definitely. 11  Stat,  at  L.  587.  It  is,  there- 
fore, important  to  ascertain  at  what  time  this 
Treaty,  as  it  re^rds  private  rights,  became  a 
law.  Was  it  when  it  bore  date,  or  when  the 
ratifications  ^ere  exchanged  between  the  par- 
ties to  itt  If  not  imtil  it  was  ratified,  we  are 
relieved  of  the  necessity  of  deciding  whether, 
by  its  terms,  the  plaintiffs  in  error,  have  any 
just  claim  to  the  real  estate,  because  in  no 
aspect  of  the  case  can  the  Treaty  have  a  retro- 
active effect,  so  as  to  defeat  the  title  of  Jane 
Yaker,  the  widow,  which  vested  in  her  by  the 
law  of  Kentucky  of  1853,  on  the  death  of  her 
husband. 

It  is  undoubtedly  true,  as  a  principle  of  in- 
ternational law,  that,  as  respects  the  rights  of 
either  government  under  it,  a  treaty  is  consid- 
ered as  concluded  and  binding  from  the  dato 
of  its  signature.  In  this  regard  the  exchange 
of  ratifications  has  a  retroactive  effect,  con- 
firming the  treaty  from  its  date.  Wheat.  Int. 
Law,  by  Dana,  336.  But  a  different  rule  pre- 
vails where  the  treaty  operates  on  individual 
rights.  The  principle  of  relation  does  not  ap- 
p^  to  rights  of  this  character,  which  were 
vested  before  the  treaty  was  ratified.  In  so 
far  as  it  affects  them,  it  is  not  considered  as 
concluded  until  there  is  an  exchange  of  ratifi- 
cations, and  this  we  understand  to  have  been 
decided  by  this  court,  in  Arredondo's  case,  re- 
35*]  ported  in  6  Peters.  The  reason  of  'the 
rule  is  apparent.  In  this  country,  a  treaty  is 
something  more  than  a  contract,  for  the  Fed- 
eral Constitution  declares  it  to  be  the  law  of 
the  land.  If  so,  before  it  can  become  a  law, 
the  Senate,  in  whom  rests  the  authority  to 
ratify  it,  must  agree  to  it.  But  the  Senate  are 
nof:  reouired  to  adopt  or  reject  it  as  a  whole, 
f  Waxx. 


but  may  modify  or  amend  it,  as  was  done  with 
the  Treaty  under  consideration.  As  the  m* 
dividual  citizen,  on  whose  rights  of  property  it 
operates,  has  no  means  of  Icnowing  anything 
of  it  while  before  the  Senate,  it  would  be  wrong 
in  principle  to  hold  him  bound  by  it,  as  the 
law  of  the  land,  until  it  was  ratified  and  pro- 
claimed. And  to  construe  the  law,  so  as  to 
make  the  ratification  of  the  Treaty  relato  back 
to  its  signing,  thereby  devesting  a  title  already 
vested,  would  be  manifestly  unjust,  and  cannot 
be  sanctioned. 

These  views  dispose  of  this  case,  and  we  are 
not  required  to  determine  whether  this  Treatv, 
if  it  had  become  a  law  at  an  earlier  date,  would 
have  secured  the  plaintiffs  in  error  the  interest 
which  they  claim  in  the  real  estate  left  by 
Peter  Yaker  at  his  death. 

We  see  no  error  in  the  judgment  of  the 
Court  of  Appeals  of  Kentucky,  and  it  is  ao- 
cordingly  affirmed. 


JOHN  GUT,  Plff.  in  Err.. 

V. 

THE  STATE  OP  MINNESOTA. 

(See  8.  C.  9  WalL  35-38.) 

State  decision  upon  stete  law,  when  binding^-^ 
stete  law,  when  not  ex  post  facto. 

The  ruling  of  a  state  court  upon  the  point  that 
a  state  law  does  not  violate  the  State  Constitutioii 
is  conclusive  upon  this  court. 

A  state  law  changing  the  place  of  trial  from 
one  county  to  another  county  In  the  same  district, 
or  to  a  different  district  from  that  In  which  the 
offense  was  committed  or  the  Indictment  found. 
Is  not  an  ex  post  facto  law,  though  passed  sub- 
lequent  to  the  commission  of  the  offense  or  the 
flnding  of  the  indictment. 

[No.  331.] 
Submitted  Feb.  1, 1870.     Decided  Feb.  14,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesote. 

The  plaintiff  in  error  was  indicted  and  con- 
victed of  murder  in  the  first  degree,  in  one  of 
the  state  courte  of  Minnesote.  On  appeal  to 
the  Supreme  Court  of  the  Stete,  that  judgment 
was  affirmed.  The  case  is  now  here  on  a  writ 
of  error,  to  determine  whether  the  Act  under 
which  the  court  was  held,  in  which  the  said  in- 
dictment  and  conviction  were  had,  was  in  ef- 
fect an  ex  post  facto  law. 

The  case  is  further  steted  in  the  opinion  of 
the  court. 

Mr.  E.  M.  Wilson,  for  plaintiff  in  error. 

Mr.  F.  R.  E.  Cornell,  Atty-Gen.  of  the 
State  of  Minnesote,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

A  stetute  of  Minnesote  in  force  in  1866,  re- 
quired that  criminal  causes,  with  some  excep- 
tions not  material  to  the  present  inquiry,  should 
be  tried  in  the  county  where  the  offenses  were 
committed.  The  offense  charged  against  the 
defendant  was  committed  in  Diecem^r  of  that 
year,  in  the  ♦County  of  Brown,  in  that  [•se 
StetA.  At  that  time,  four  other  counties  which 
were    unorganized,    were    attached   to    Brown 

NOTB. — Constitutionality  of  ex  post  facto  laws 
— see  notes  1  L.  ed.  U.  8.  654;  4  L.  ed.  U.  8. 
529;  83  L.  ed.  U.  8.  886. 
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County  for  judicial  purposes.  In  1867,  a  Stat- 
ute was  passed  by  the  Legislature  of  the  State, 
authorizing  the  judge  of  the  district  court  in 
cases  where  one  or  more  counties  were  at- 
tached to  a  county  for  judicial  purposes,  to 
order,  whenever  he  should  consider  it  to  be  in 
furtherance  of  justice  or  for  the  public  con- 
venience, that  the  place  of  holding  the  court 
4Bhould  be  changed  from  the  county  then  desig- 
nated by  law,  to  one  of  the  other  counties  thus 
attached. 

Under  this  Act,  the  judge  of  the  district  em- 
bracing Brown  County,  ordered  that  the  place 
of  holding  the  court  should  be  changed  from 
that  county  to  the  County  of  Redwo^  within 
the  same  district,  and  the  cltange  was  accord- 
ingly made.  The  court  subsequently  held  its 
sessions  in  Redwood  County,  where  the  defend- 
ant, in  September,  1867,  was  indicted  for  mur- 
der in  the  first  degree.  The  plea  of  "Not 
guilty"  not  having  been  interposed,  the  case 
was  transferred,  on  his  motion,  to  Nicollet 
County,  in  an  adjoining  district,  where  he  was 
tried,  convicted  and  sentenced.  On  appeal  to 
the  Supreme  Court  of  the  State,  the  judgment 
was  affirmed. 

It  was  contended  in  the  court  below,  and  is 
very  earnestly  pressed  in  the  printed  argument 
of  counsel  in  tnis  court,  that  the  Act  of  Min- 
nesota under  which  the  court  was  held  in  Red- 
wood County  and  the  ^and  jury  were^  siun- 
moned,  was  unconstitutional,  so  far  as  it  au- 
thorized an  indictment  or  trial  there  of  an  of- 
fense previously  committed  in  Brown  County, 
that  it  was  in  eflfect  an  ex  post  facto  law  and, 
therefore,  within  the  inhibition  of  the  Federal 
Constitution. 

The  objection  to  the  Act,  if  there  be  any, 
37*]  *doe8  not  rest  on  that  ground.  It  must 
rest,  if  it  has  any  force,  upon  that  provision 
of  the  State  Constitution  which  declares  that, 
"In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  county  or  district 
wherein  the  crime  shall  have  been  committed, 
which  county  or  district  shall  have  been  pre- 
viously ascertained  by  law."  But  the  Supreme 
Court  of  the  State  has  held  that  the  Act  in 
question  is  not  in  conflict  with  this  provision; 
that  the  Act  does  not  change  the  district,  but 
merely  the  place  of  trial  in  the  district,  which 
Is  not  forbidden.  And  it  appears  that  jurors 
for  the  trial  of  criminal  offenses  committed  in 
one  of  the  counties  of  the  several  attached  to- 
gether for  judicial  purposes,  are  chosen  from 
all  the  counties ;  and  that  this  was  the  law  be- 
fore, as  it  has  been  since  the  passage  of  the 
Act  which  is  the  subject  of  complaint.  There- 
fore, the  defendant,  had  he  not  secured,  by  his 
own  motion,  a  change  of  venue,  would  have 
had  a  jury  of  the  district  in  which  the  crime 
wan  committed,  and  which  district  was  ascer- 
tained by  law. 

The  ruling  of  the  state  court  is  conclusive 
upon  this  court,  upon  the  point  that  the  law  in 
question  does  not  violate  the  constitutional 
provision  cited.  Randall  v.  Brigham  [ante. 
286] ;  Prov.  Inst.  v.  Mass.  6  Wall.  630,  18  L. 
ed.  013. 

Undoubtedly  the  provision  securing  to  the 
accused  a  public  trial  within  the  county  or  dis- 
trict in  which  the  offense  is  committed  is  of 
the  highest  importance.    It  prevents  the  possi- 
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bility  of  sending  him  for  trial  to  a  remote  dis- 
trict, at  a  distance  from  friends,  among  stran- 
gers, and  perhaps  parties  animated  by 
prejudices  of  a  personal  or  partisan  character; 
but  its  enforcement  in  cases  arising  imder  state 
laws  is  not  a  matter  within  the  jurisdiction  of 
the  Federal  Courts. 

A  law  cnanging  the  place  of  trial  from  one 
county  to  another  county  in  the  same  district, 
or  even  to  a  different  district  from  that  in 
which  the  offense  was  committed,  or  the 
*  indictment  found,  is  not  an  ex  post  facto  [*38 
law,  though  passed  subsequent  to  the  commis- 
sion of  the  offense  or  the  finding  of  the  indict- 
ment. An  ex  post  facto  law  does  not  involve, 
in  any  of  its  definitions,  a  change  of  the  place 
of  trial  of  an  alleged  offense  after  its  commis- 
sion. It  is  defined  by  Chief  Justice  Marshall, 
in  Fletcher  v.  Peck,  6  Cranch,  138,  to  be  a  law, 
'*which  renders  an  act  punishable  in  a  manner 
in  which  it  was  not  punishable  when  it  was 
committed;"  and  in  Cummings  v.  Missouri, 
4  Wall.  326,  18  L.  ed.  364,  with  somewhat 
greater  fullness,  as  a  law  "which  imposes  a 
punishment  for  an  act  which  was  not  punish- 
able at  the  time  it  was  committed;  or  imposes 
additional  punishment  to  that  then  prescribed; 
or  changes  the  rules  of  evidence,  by  which  less 
or  different  testimony  is  sufficient  to  convict 
than  was  then  required." 

The  Act  of  Minnesota  under  consideration 
has  no  feature  which  brings  it  within  either  of 
these  definitions. 

Judgment  affirmed. 


UNITED  STATES,  Plff., 

V. 

ORESTES  A.  KEEHLER  and  Theodore  F. 
Keebler  and  M.  M.  Keehler,  Executor  and 
Executrix  of  C.  D.  Keehler,  Deceased. 

(See  S.  C.  9  Wall.  83-^9.) 

Defense  to  official  bond — Confederate  Statute — 
officer  of  U.  S.  cannot  turn  over  government 
property  to  Confederate  Government — Acta 
of  Congress. 

A  voluntary  payment  to  a  creditor  of  tbe 
United  States  is  no  defense  to  a  suit  on  an  of- 
ficial bond.  ^     «  .      ^     «.  . 

A  Statute  of  the  Confederate  States,  or  th€ 
order  of  Its  Postmaster-General,  cannot  have  any 
legal  effect  in  making  such  payment  valid. 

An  officer  of  the  government  Who  holds  Its 
money  or  property,  is  not  at  liberty  to  turn  It 
over  to  an  Insurrectionary  government,  which  ex- 
ercises no   force   or   threat   or  personal   violence 

By  the  Acts  of  Apr.  29.  1864.  and  Mar.  8.  1865 
providing  for  the  relief  of  postmasters,   relief  In 
extended  In  such  cases  to  losses  by  anv  Confeder- 
ate armed  force,  either  by  robbery  or  burning. 

The  court  It  not  authorized  to  make  other  ex- 
ceptions to  statutes  than  those  made  by  the  stat- 
ues themselves.         ^^^      ^^ , 

[No.  22.] 

Submitted  Dec.  14,  1869.  Decided  Feb.  14,  1870. 


CERTIFICATE  of  division  in  opinion 
tween  the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  North 
Carolina. 

This  is  an  action  of  debt  brought    in  tJhe 
court  below,  by  the  plaintiffs,  upon  an  official 
bond  of  0.  A.  Keehler,  as  postmaster. 
The  history  and  facts  of  the  case  are  fully 

stated  by  the  court  ^    _, 
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Messrs.  B.  S.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  plaintiff: 

The  defendant,  Keebler,  was  liable  to  the 
United  States  for  the  public  moneys  that  came 
into  his  hands,  not  as  bailee,  but  on  his  official 
bond;  and  nothing  but  the  transfer  or  payment 
thereof,  pursuant  to  tlie  order  of  the  Postmas- 
ter-General or  other  competent  authority,  could 
relieve  him  from  that  liability. 

See  sec.  6,  Act  Aug.  0,  1846,  9  Stat  at  L. 
60;  U.  S.  V.  Prescott,  3  How.  588;  U.  S.  ▼. 
Morgan,  11  How.  162;  U.  S.  v.  Dashiel,  4  Wall 
185,  18  L.  ed.  321. 

The  Act  ot  the  so  called  Confederate  Con- 
gress, sequestrating  or  confiscating  the  bal- 
ances due  from  postmasters  to  the  United 
States,  and  the  order  of  the  so  called  Confeder- 
ate Government,  made  in  pursuance  thereof, 
directing  the  defendant,  Keehler,  to  pay  over 
the  public  moneys  in  his  hands,  did  not  dis- 
charge the  bond. 

Keppell  v.  Petersburg  R.  R.  Co.  3  Am.  Law 
Rev.  389;  Shortridge  v.  Mason,  2  Am.  Law 
Rer.  95. 

The  circumstance  that  the  payment  was 
made  to  a  creditor  of  the  United  States  is  im- 
material. 

U.  S.  V.  Hawkins,  10  Pet.  132. 

(No  counsel  appeared  in  this  court  for  de- 
fendants.) 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case  comes  here  by  a  certificate  of  di- 
vision of  opinion  between  the  Judges  of  the 
Circuit  Court  for  the  District  of  North  Caro- 
lina. 

It  is  a  suit  upon  the  official  bond  of  a  post- 
master for  a  balance  found  to  be  in  his  hands, 
belonging  to  the  Government,  at  the  time  that 
State  passed  under  the  rule  of  the  insurrection- 
ary power  calling  itself  Confederate  States  of 
America. 

An  agreed  statement  of  facts  was  submitted 
to  the  circuit  court,  and  the  division  arose  on 
the  question  whether  the  law  on  these  facts  was 
for  tne  plaintiff  or  defendant. 

In  this  statement  it  is  admitted  that  the 
principal  defendant  *(  the  others  being  sureties 
on  the  bond)  had,  at  the  time  mentioned,  the 
sum  of  $330.03,  which  had  been  received  by  him 
as  postmaster,  belonging  to  the  Government  of 
the  United  »Utes. 

The  defense,  which  the  facts  of  the  statement 
seek  to  set  up  to  this  action,  will  be  noticed 
-under  three  heads: 

1.  He  paid  the  amount  to  one  Clepsmens, 
who  was  a  mail-carrier  on  the  route  which  em- 
^braced  the  postoffice  of  Keehler,  and  to  whom 
Keehler  had  been  directed  to  pay  the  money  he 
-might  have  as  postmaster  upon  the  production 
by  said  Clemmens  of  proper  orders  from  the 
Postoffice  Department.  It  was  admitted  that 
the  (Jovemment,  at  the  commencement  of  the 
rebellion,  owed  Clemmens  more  than  this  sum, 
"but  it  is  not  claimed  that  he  had  any  orders  for 
the  monev  from  the  Postoffice  Department  of 
the  United  States. 

Can  this  volimtary  payment  to  a  creditor  of 
the  United  States  be  pleaded  to  a  suit  on  the 

Ixmdr 

It  is  hardly  necessary  to  say  that  such  a  pay- 
w^f  in  no  compliance  with  the  condition  of 
S  Wall. 


the  bond.  It  is,  therefore,  not  good  under  a 
plea  of  covenants  or  conditions  performed.  Nor 
can  it  be  used  as  an  equitable  set-off,  because  it 
would  produce  endless  confusion  in  the  ac- 
counts of  the  department,  and  lead  to  double 
payments  and  serious  embarrassments  in  its 
business,  if  every  postmaster  who  had  govern- 
ment money  could  select  a  creditor  of  the  Unit- 
ed States  and  pay  what  he  might  suppose  the 
government  owed  him. 

2.  It  is  stated  that  the  Confederate  Congress 
passed  an  Act  appropriating  balances  of  this 
kind  to  the  payment  of  claims  against  the  Unit- 
ed States  for  postal  service,  where  the  parties 
i:esided  within  the  limits  of  the  States  in  re- 
bellion, and  that  under  this  Act  an  order  was 
drawn  by  the  Postoffice  Department  of  the 
Confederate  States  on  Keehler,  directing  him 
to  pay  this  money  to  Clemmens,  and  that  on 
this  order  it  was  paid. 

It*  certainly  cannot  be  admitted  for  a  moment 
that  a  statute  of  the  Confederate  States,  or  the 
order  of  its  Postmaster  General,  could  have  any 
legal  effect  in  making  the  payment  to  Clem- 
mens valid.  The  whole  Confederate  power 
must  be  regarded  by  us  as  a  usurpation  of  un- 
lawful authority,  incapable  of  passing  any  valid 
laws,  and  certainly  incapable  of  devesting,  by 
an  Act  of  its  Congress  or  an  order  of  one  of 
*its  departments,  any  right  or  property  of  [*87 
the  United  States.  W&tever  weight  may  be 
given  under  some  circumstances  to  its  acts  of 
force,  on  the  ground  of  irresistible  power,  or 
whatever  effect  may  be  allowed  in  proper  cases 
to  the  legislation  of  the  States  while  m  insur- 
rection— questions  which  we  propose  to  decide 
only  when  they  arise — ^the  Acts  of  the  Confed- 
erate Congress  can  have  no  force,  as  law,  in  de- 
vesting or  transferring  riffhts,  or  as  authority 
for  any  Act  opposed  to  Uie  just  authority  of 
the  Federal  Government.  This  statute  of  the 
Confederate  Congress  and  this  draft  of  its  Post- 
office  Department  are  not,  therefore,  a  sufficient 
authority  for  the  payment  to  Clemmens. 

3.  But  it  is  further  stated  (this  payment 
being  made  on  the  10th  April,  1862),  that 
throughout  the  year  1862  the  so  called  Con- 
federate Government  had  force  sufficient  to  en- 
force its  orders,  and  did  enforce  them  in  that 
part  of  North  Carolina  where  defendant  resid- 
ed, and  that  no  protection  was  afforded  to  the 
citizens  of  that  part  of  the  State  by  the  United 
States  Government  during  that  period. 

It  will  be  observed  that  this  statement  falls 
far  short  of  showing  the  application  of  any 
physical  force  to  compel  the  defendant  to  pay 
the  money  to  Clemmens.  Nor  is  it  in  the  least 
inconsistent  with  the  fact  that  he  might  have 
been  desirous  and  willing  to  make  the  payment. 
It  shows  no  effort  or  endeavor  to  secure  the 
funds  in  his  hands  to  the  Government,  to  which 
he  owed  both  the  money  and  his  allegiance. 
Nor  does  it  prove  that  he  would  have  suffered 
any  inconvenience,  or  been  punished  by  the 
Confederate  authorities,  if  he  had  refused  to 
pay  the  draft  of  the  insurrectionary  Postoffice 
Department  on  him.  We  cannot  see  that  it 
makes  out  any  such  loss  of  the  money,  by  in- 
evitable overpowering  force,  as  could  even  on 
the  mere  principle  of  bailment  discharge  a 
bailee.  We  cannot  concede  that  a  man,  who, 
as  a  citizen,  owes  allegiance  to  the  United 
States,  and  as  an  officer  of  the  Qoremment 
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holds  its  money  or  property  is  at  liberty  to 
turn  over  the  latter  to  an  insurrectionary  gov- 
emmenti  which  only  demands  it  by  ordinances 
and  drafts  drawn  on  the  bailee,  but  which  exer- 
88*]  cises  no  force  or  threat  of  personal  'vio- 
lence to  himself  or  property  in  the  enforce- 
ment of  its  illegal  orders. 

But  this  couit  has  decided  more  than  once 
that  in  an  action  on  the  official  bonds  of  such 
officers  the  right  of  the 'Government  does  not 
rest  on  the  implied  contract  of  bailment,  but  on 
the  express  contract  found,  in  the  bond,  to  pay 
over  the  funds.  And  on  this  principle  it  was 
held,  in  U.  S.  v.  Prescott,  3  How.  678,  that  a 
plea  which  averred  positively  that  the  money 
was  stolen  from  the  officer,  without  any  fault 
or  n^ligence  on  his  paft^  was  no  defense.  It 
would  be  difficult  to  find  a  stronger  case  for  re- 
lief from  a  contract  to  keep  safely  and  pay  over 
the  public  money  than  this.  But  the  court  held 
that  the  contract  was  one  which  the  defendant 
had  voluntarily  undertaken,  and  which  he  must 
at  his  own  peril  perform.  This  ruling  was  re- 
peated in  U.  6.  V.  Dashiel,  4  Wall.  185,  18  L. 
ed.  321,  also  in  U.  S.  v.  Morgan,  11  How.  162. 
Such  was  the  law  as  declared  by  this  court 
long  before  the  rebellion  broke  out,  and  how- 
ever hard  it  may  be  in  some  of  its  aspects,  the 
court  has  no  option  but  to  act  on  it. 

But  Congress  seems  not  to  have  been  inat- 
tentive to  the  injustice  which  the  rule  might 
work  in  some  cases,  and  has,  by  the  Act  of 
April  29,  1864  (13  Stat,  at  L.  62),  provided  for 
the  relief  of  postmasters  situated  like  defend- 
ant, who  have  manfully  done  their  duty.  That 
Act  provides  that  in  all  cases  where  loyal  post- 
masters have  been  robbed  by  Ck>nf ederate  forces 
or  rd>el  guerillas,  without  fault  or  n^lect  of 
such  postmaster,  the  Postmaster-General  nuiy 
credit  them  in  settlement  with  the.  amount  lost 
by  the  robbery,  and  if  the  officer  had  settled 
and  paid  the  amount  before  the  law  wsjb  oassed, 
it  should  be  paid  back  to  him.  And  by  the  Act 
of  March  3a,  1865,  the  relief  is  extended  to 
losses  by  any  armed  force  whatever,  either  by 
robbery  or  burning.  These  statutes  recognize 
the  rule  laid  down  by  this  court,  and  provide 
for  such  exceptions  as  can  be  brought  within 
their  terms.  For  other  cases,  which  present 
peculiar  claims  for  relief,  as  this  may  ao  if  it 
shall  be  shown  that  the  claim  of  Clemmens 
89*]  *  would  be  a  just  subsisting  demand 
afi^inst  the  Government  but  for  this  payment, 
the  parties  munt  resort  to  Congress.  The 
court  is  not  authorized  to  make  other  excep- 
tions than  those  made  by  the  statutes. 

Our  answer  to  the  .question  certified  to  us 
by  the  Circuit  Court  is,  that,  on  the  facts  stat- 
ed, the  United  States  is  entitled  to  a  judgment. 


THE  BOARD  OF  PRESIDENT  AND  DI- 
RECTORS OF  THE  ST.  LOUIS  PUBLIC 
SCHOOLS,  Plffs.  in  Err., 

▼. 

ISAAC  WALKER  and  Patrick  Ryan. 

(See  S.  0.  9  Wall.  282-200.) 

Schobl  lots — Act  of  1812 — survey  not  conclu- 
sive. 

The  Act  of  1831  rellnnnfuhed  the  title  which  re- 
mained in  the  United  States  to  the  same  loU  and 
lands  which  had  been  reserved  for  the  support  of 
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schools  by  the  Act  of  1812.  and  It  rtllnqaltheA 
dtle  to  nothing  else. 

No  land  rl^tfuUy  claimed  by  a  private  indlTld- 
ual  was  so  reserveu  by  the  Act  of  1812. 

Consreis,  by  the  Act  of  1832.  Intended  to  re- 
move the  restriction  on  the  right  to  assert  these* 
claims  imposed  by  the  Act  of  1824. 

The  survey  of  the  Surveyor-General,  and  his 
certificate  that  a  lot  was  one  of  those  reserved  for 
public  schools  by  the  Act  of  1812,  is  not  conclu- 
sive, but  may  be  disputed. 

(So.  20.] 
Argued  Jan.  21,  1870.      Decided  Feb.  27,  1870. 

IN   ERROR  to   the   Supreme   Court   of   the 
State  of  Missouri. 

This  case  arose  upon  a  petitioin  filed  in  the 
St.  Louis  Land  Court,  by  the  plaintiflf  in  error, 
for  the  possession  of  certain  lands,  to  whidi 
they  claimed  title.  Judgment  having  been 
given  for  the  defendants,  the  plaintiffs  took  an 
appeal  to  the  Supreme  Court  of  the  State,  Hy 
which  the  said  judgment  was  affirmed;  where- 
upon the  said  plaintiffs  sued  out  this  writ  of 
error. 

The  case  is  fullv  stated  by  the  court. 

Messrs.  M.  Blair  and  F.  A.  Didc,  for  plain- 
tiffs in  error: 

The  plaintiffs'  title  is  complete  under  the 
Acts  of  Congress  of  June  13,  1812,  May  26, 
1824,  and  Jan.  27,  1831,  and  is  a  final  and  val- 
id grant  aeainst  the  government  and  all  per* 
sons  not  holding  a  bettor  title  from  the  govern- 
ment. 

Kissell  V.  The  Schools,  18  How:  25,  16  L.  ed. 
327,  S.  C.  16  Mo.  563;  Jones  v.  Soulard,  24 
How.  41,  16  L.  ed.  604;  Trotter  v.  Schools,  » 
Mo.  60. 

The  certificate  of  the  Surveyor-General  is 
evidence  of  the  facts  therein  recited,  by  which 
the  government  and  School  Board  *'are  mutu- 
ally bound  and  concluded." 

*'And  as  this  instrument  declares  that  the 
land  described  was  reserved  for  the  support  of 
schools,  the  courts  of  justice  have  no  power  to 
revise  the  Acts  of  the  Surveyor-General  as  re- 
spects the  school  lands,  and  it  is  not  open  to  in- 
quire whether  the  lands  set  apart  were  or  were 
not  lots  of  the  description  referred  to  in  the 
statute. 

Kissell  V.  Schools  (supra) ;  S.  C.  16  Mo.  563;. 
Jones  V.  Soulard  (supra).  • 

The  confirmation  of  1836  is  a  title  only  ffom 
the  date,  and  cannot  relate  back.  Through  the 
failure  of  Brazeau  to  present,  his  claim  under 
the  Act  of  May  26,  1824,  in  the  United  SUtes 
District  Ck>urt,  it  stood  barred  from  May  26, 
1820,  and  so  remained  barred  until  the  Act  of 
July  0,  1832,  was  passed.  LeBois  v.  Bram- 
ell,  4  How.  458.  During  that  interval,  by  the 
cessation  of  the  reservation,  Brazeau's  claina 
was  extinguished,  so  that  the  grant  to  the 
Town  of  St.  Louis,  of  Jan.  27.  1831,  was  clear 
of  all  adverse  claims.  LeBois  v.  Bramell,  4 
How.  440.  There  being  no  claims  existing  bat 
those  of  the  United  States  and  the  schools  in 
1831,  the  action  of  the  Surveyor-General  set- 
ting apart  the  land  to  the  schools  is  final  aiMl 
conclusive  evidence  of  title. 

Kissell  V.  Schools  (supra) ;  Stark  v.  Starrs, 
6  Wall.  402,  18  L.  ed.  025. 

Messrs.  A.  Todd,  Louis  Janin  and  Grover 
&  Shepley,  for  defendants  in  error: 

The  land  sued  for  was  "rightfully  claimed"* 
by  the  representatives  of  Joseph  Brazeau,  when 
the  Act  of  June  12,  1813,  was  passed  and,  there^- 
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fore,  was  not  reserved  for  the  support  of  schools 
under  said  Act.  The  Act  of  Jan.  31,  1831,  op- 
erated only  on  the  lands  reserved  by  said  Act 
of  1812,  at  the  time  said  Act  of  1812  was  passed. 

In  180G  due  notice  of  Brsizeau's  claim  was 
filed  for  confirmation,  as  required  by  law. 

By  sec.  10  of  the  Act  of  Mur.  3,  1811  (p.  662, 
2  Stat,  at  L.),  the  land  of  such  a  claim  is  re- 
served from  sale,  until  the  final  decision  of 
Congress  thereon. 

This  reservation  was  in  existence  when  the 
said  Act  of  1812  was  passed,  and  continued, 
with  only  one  brief  interruption,  until  July  4, 
1836,  when  by  the  Act  of  Congress  of  this  date 
(p.  127,  25  Stat,  at  L.),  this  claim  was  con- 
firmed to  said  Brazeau's  representatives. 

This  was  the  final  decision  of  Congress  on 
this  claim,  meant  in  said  Act  of  1811.  Ham  v. 
Mo.  18  How.  134,  15  L.  ed.  337. 

This  decision  proved  Brazeau's  claim  to  have 
been  ''rightful,"  and,  therefore,  not  subject  to 
said  Act  of  1812  in  behalf  of  schools.  All  in- 
complete dealings  and  transactions  and  obliga- 
tions of  the  government  relative  to  the  lands 
within  said  purchase,  were  subject  to  this  duty 
and  power. 

West  v.  Cochran,  17  How.  413,  16  L.  ed.  114; 
Lafayette's  Heirs  v.  Kenton,  18  How.  190,  15 
L.  ed.  347. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  one  of  those  controversies  quite  nu* 
merous  in  this  court,  growing  out  of  the  vari- 
ous Acts  of  Congress  intended  to  settle  the 
land  titles  originating  in  the  Territory  of 
Louisiana,  prior  to  its  purchase  by  our  govern- 
ment from  France. 

The  case  comes  here  by  writ  of  error  to  the 
Supreme  Court  of  Missouri;  but,  as  both  par- 
ties claim  luider  Acts  of  Congress,  and  their 
conflicting  claims  must  be  determined  by  a 
construction  of  those  Acts,  there  can  be  no 
doubt  of  the  jurisdiction  of  this  court. 

The  title  of  plaintiffs,  who  represent  the 
Common  Schools  of  St.  Louis,  rests  on  two 
Acts  of  Congress.  The  first  of  these  is  the  Act 
of  June  13,  1812  (2  Stat,  at  L.  748),  the  1st 
section  of  which,  after  confirming  the  common 
field  lots  and  commons,  to  certain  towns  and 
villages,  of  which  St.  Louis  is  one,  directs  the 
Deputy-Surveyor  of  the  Territory  to  survey 
and  mark  the  out-boundary  lines  of  several 
towns  so  as  to  include  the  out-lots,  common 
field  lots  and  commons  thereto,  respectively 
belonging. 

The  2d  section  under  which  plaintifTs'  claim 
arises,  enacts  that  all  towns  or  village  lots,  out- 
lots  or  common  field  lots,  included  in  such  sur- 
veys, which  are  not  rightfully  owned  or  claimed 
by  any  private  individuals,  or  held  as  commons 
belonging  to  such  towns  or  villages,  or  that  the 
President  of  the  United  States  may  not  think 
proper  to  reserve  for  military  purposes,  shall 
be.  and  the  same  are  hereby  reserved  for  the 
support  of  schools  in  the  respective  townH  or 
villages  aforesaid;  provided,  that  the  whole 
quantity  of  land  contained  in  the  lots  reserved 
for  the  supT>ort  of  schools  in  any  one  town  or 
village,  shall  not  exceed  one  twentieth  part  of 
the  whole  lands  included  in  .the  general  survey 
of  such  town  or  village. 

The  other  Act  is  that  of  Jan.  27,  1831.  4 
9  Wall. 


Stat,  at  L.  435.  The  2d  section  of  this  Act, 
referring  to  the  section  just  cited  from  the  Act 
of  1812,  declares  that  ''The  United  States  do 
herebpr  relinquish  all  their  right,  ♦title  [♦284 
and  interest  in  and  to  the  town  and  village 
lots,  out-lots,  and  common  field  lots  in  the 
State  of  Missouri,  reserved  for  the  support  of 
schools  in  the  respective  towns  and  villages 
aforesaid,  by  the  2d  section  of  the  above  recit- 
ed Act  of  Congress,  and  that  the  same  shall  be 
sold  or  disposed  of  or  regulated  for  the  said 
purposes,  in  such  manner  as  may  be  directed 
by  the  Legislature  of  the  State." 

It  is  conceded  that  by  the  survey  made  undor 
the  1st  section  of  the  Act  of  1812.  the  lot  in 
controversy  was  found  to  be  within  the  out- 
boundary  of  the  Town  of  St.  Louis  and  its  com- 
mon field  lots,  commons,  etc.  It  is  also  admit- 
ted that,  bv  appropriate  legislation  of  the 
State,  the  plaintiffs  had  become  invested  with 
such  rights  as  the  State  could  give  by  virtue  of 
the  last  recited  Act  of  Congress.  The  Survey- 
or-General at  St.  Louis,  on  demand  of  plain- 
tiffs, on  the  3d  of  June,  1861,  caused  this  lot  to 
be  surveyed  and  certified  to  them  as  a  lot  rm- 
braced  within  and  covered  by  the  reservation 
for  school  purposes,  and  on  this  sur\'ey  and  cer- 
tificate and  the  Acts  aforesaid,  they  rest  their 
title. 

It  is  not  to  be  denied  that  if  the  lot  in  ques- 
tion was  one  of  the  class  which,  by  the  Act  of 
1812,  was  reserved  for  the  support  of  schools, 
that  the  title  was  vested  in  the  State  by  the  Act 
of  1831,  and  by  the  State  in  the  Plaintiflfs. 

On  the  other  hand,  if  the  lot  in  question  was 
not  of  the  class  reserved  for  support  of  schools 
by  the  Act  of  1812,  then  nothing  in  the  Act  of 
1831  has  any  effect  upon  it,  and  whoever  may 
be  the  true  owner,  neither  the  State  or  school 
directors  acquired  any  interest  by  the  Act  of 
1831. 

Nothing  can  be  plainer  than  that  the  Act  of 
1831  was  intended  to  relinquish  the  title  which 
remained  in  the  United  States  to  the  same  lots 
and  lands  which  had  been  reserved  *for  [*a87 
the  support  of  schools  by  the  Act  of  1812,  and 
it  relinquished  title  to  nothing  else.  The  one 
Act  is  the  exact  completement  of  tne  other. 
The  one  reserved  a  class  of  lots,  fields  and  com- 
mons for  the  support  of  schools;  the  other  re- 
linquished to  the  State  the  title  of  the  lands 
and  lots  so  reserved  for  the  same  purpose.  We 
are  compelled,  then,  to  look  to  the  Act  of  1812 
to  ascertain  precisely  what  was  reserved. 

This  presents  no  patent  ambiguity,  for  "all 
town  or  village  lots,  out-lots,  or  common  field 
lots,"  included  in  such  surveys,  are  so  reserved,, 
with  the  exception  of  three  classes.  These  are: 

1.  Such  as  are  rightfully  owned  or  claimed 
by  any  private  individuals. 

2.  Or  held  as  commons  belonging  to  such 
towns  or  villages. 

3.  Or  that  the  President  may  think  proper 
to  reserve  for  military  purposes. 

If  the  lot  in  question  was  covered  by  either 
of  these  exceptions,  then  it  was  not  reserved  by 
the  Act  of  1812,  and  was  not  relinquished  to 
the  State  by  the  Act  of  1831. 

The  inquiry  is  still  further  narrowed  in  the 
present  case  by  the  fact  that  it  is  onlv  claimed 
to  be  excluded  from  the  class  reserved,  because 
it  was  rightfully  claimed  by  a  private  individ- 
ual. 
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The  defendant,  who  had  been  in  possession 
by  himself  and  those  under  whom  he  claimed, 
from  1844  to  the  be^nning  of  this  suit  in  1864, 
jiow  asserts  that  this  land  was/  at  the  time  the 
Act  of  1812  was  passed,  rightfully  claimed  by 
Joseph  Brazeau. 

In  support  of  this  assertion  he  shows  that, 
long  before  the  Act  of  1812,  Brazeau  had  filed 
M'ith  the  Board  of  Commissioners  organized  un- 
der the  Act  of  1805  to  report  on  such  cases,  his 
claim  and  the  evidences  of  it  furnished  him  by 
the  colonial  authorities.  Though  this  first 
Board  of  Commissioners  reported  against  the 
claim,  because  he  had  not  proven  inhabitancy 
and  cultivation  prior  to  1803,  which  the  Act  of 
1805  required;  yet  Congress,  which  had  never 
made  the  reports  of  the  commissioners  final, 
but  in  all  the  numerous  Acts  regulating  the 
various  commissions  appointed  for  this  pur- 
pose, had  reserved  to  itself  the  power  to  con- 
firm or  reject  their  reports,  did  by  the  3d  sec- 
tion of  the  Act  of  1812,  provide  for  a  further 
hearing  on  this  question  of  inhabitancy  and 
cultivation.  It  also,  in  every  Act  on  the  sub- 
ject, reserved  from  sale  the  land  for  which 
claims  had  been  filed  with  the  recorder  of  land 
titles,  whether  confirmed  or  not. 

See  sec.  6,  Act,  1805,  2  Stat,  at  L.  327;  sec. 
5,  Act,  1806,  2  Stat,  at  L.  392;  sec.  8,  Act, 
1807,  2  SUt.  at  L.  442;  sees.  6,  10,  Act,  1811, 
2  Stat,  at  L.  644,  645. 

Several  changes  were  made  in  the  tribunals 
authorized  to  act  on  these  claims,  and  for  a 
time  there  was  none  with  such  authority;  but 
finally,  by  the  Act  of  1832  (4  Stat,  at  L.  565), 
another  commission  was  organized,  which  did 
pass  favorably  on  Brazeau's  claim,  the  neces- 
sary proof  of  occupancy  and  cultivation  having 
been  made  and  reported  to  Congress,  and 
that  bodv  oonfinned  the  claim  by  the  Act  of 
July  4,  i836.    5  Stat,  at  L.  127. 

It  will  be  seen  by  this  statement  that  at  the 
time  the  Act  of  1812  made  an  exception  of  lots 
rightfully  claimed  by  private  individuals, 
Joseph  Brazeau  was  asserting  a  claim  before 
the  proper  tribunal  for  this  land;  that  his 
claim  was  never  abandoned;  and  that,  finally, 
a  competent  tribunal,  authorized  by  Congress, 
decided  his  claim  to  be  a  rightful  one,  and  that 
Congress,  by  statute,  confirmed  this  decision. 

Unless  it  is  shown  in  some  other  way  that 
Brazeau's  claim  was  not  a  rightful  one,  we 
think  the  plaintiffs  have  no  title;  for  it  is  too 
clear  for  argument  that  no  land  was  relin- 
quished to  the  State  by  the  Act  of  1831  which 
was  not  reserved  for  schools  by  the  Act  of 
1812,  and  is  equally  clear  that  no  land  right- 
fully claimed  bv  a  private  individual  was  so  re- 
a88*]  served.  *Two  proposinons  are  urged  with 
zeal  and  ability,  as  counteracting  the  effect  of 
Brazeau's  claim  on  the  rights  of  plaintiffs. 

1.  It  is  said  that,  by  virtue  of  the  Act  of 
Congress  of  1824  (4  Stat,  at  L.  52),  and  other 
amendatory  Acts,  his  claim  was  barred. 

The  Act  of  1824  directed  that  all  such  indi- 
vidual claims  should  be  presented  before  the 
court  of  ihfi  United  States,  and  that  unless 
presented  to  the  court  within  two  years  they 
should  be  barred;  and  though  the  time  was 
su))sequently  extended,  Brazeau  did  not  pre- 
sent his  claim  within  it.  ^ 

It  may  be  conceded  that  between  this  time 
jind  the  passage  of  the  Act  of  1832  organizing 
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another  Board,  Brazeliu  had  no  claim  which 
he  could  lawfully  assert  to  this  land;  and  it  is 
said  that  while  his  claim  was  in  this  condi- 
tion, the  Act  of  1831  vested  the  title  in  the 
State  for  the  use  of  schools. 

But  as  the  Act  of  1831  only  relinquished 
the  title  to  lots  reserved  by  that  of  1812,  and 
as  that  reserved  none  rightfully  claimed  by 
private  individuals,  we  must  inquire  whether 
the  fact  that  Brazeau  had  failed  to  assert  his 
claim  within  the  time  limited  by  Congress, 
proved  that  his  claim  was  not  rightful.  For 
as  a  Board  of  Commissioners  has  said  that 
it  was  rightful,  and  as  Congress  has  also  said 
it  was,  this  proposition  can  only  be  refuted 
by  holding  that  his  failure  to  assert  it  for  a 
time,  and  the  declaration  of  Congress  that 
he  could  not  be  heard  to  assert  it  afterwards, 
proved  that  it  was  not  rightful. 

We  do  not  think  it  had  this  effect.  If  it  be 
treated  as  a  statute  of  limitation,  it  is  not  the 
doctrine  on  which  such  statutes  are  founded, 
that  lapse  of  time  proves  the  wrongfulness  of 
the  claim.  They  are  made  for  the  repose  of 
society  and  the  protection  of  those  who  may, 
in  that  time,  have  lost  their  means  of  defense. 
It  is  a  mere  declaration  of  the  law-mi^ing 
power  to  the  plaintiff,  tliat  havine  volimtarily 
slept  so  long  upon  his  rights,  he  shall  not  bow 
be  permitted  to  assert  them,  to  the  injury  of 
individuals  and  the  disturbance  of  society. 

*In  the  class  of  cases  before  us,  the  [*a89 
Act  was  nothing  more  than  the  declaration  of 
the  sovereign  power,  who  at  the  same  time 
held  the  fee  of  the  land,  that  if  you  estab- 
lish your  equitable  claim  to  the  land  within 
a  certain  time,  I  will  confer  the  title;  if  you 
do  not,  I  will  not  afterwards  hear  you  assert 
it.  But  it  was  competent  for  the  sovereign, 
after  this  forfeiture  had  occurred  by  laches, 
to  release  it,  to  consent  to  hear  the  claimant, 
and  to  give  him  another  chance  to  prove  the 
rightfulness  of  his  claim.  And  this  is  what 
Congress  did  by  the  Act  of  1832. 

It  is  a  little  remarkable  that  Congress  did 
not  require  in  this  Act  that  these  parties 
who  had  been  barred  by  the  former  Acts, 
should  now  appear  and  renew  their  claim,  but 
it  directed  the  recorder  of  land  titles,  in  whose 
office  all  the  old  cases  like  Brazeau's  still  re- 
mained on  file,  and  two  other  commissioners, 
to  examine  all  those  unconfirmed  claims  and 
classify  and  report  them  to  Congress.  Th^ 
were  to  report  what  claims  would  have  been 
confirmed  under  Spanish  laws  and  usages,  and 
what  were,  in  their  opinion,  destitute  of  mer- 
it under  that  rule.  And  while  no  new  claim 
was  to  be  admitted,  they  might  receive  new 
testimony,  in  addition  to  that  already  on  file 
in  such  cases. 

It  is  very  clear  that  Congress,  by  this  Act, 
intended  to  remove  the  restriction  on  the  right 
to  assert  these  claims  imposed  by  the  Act  of 
1824,  so  far  as  it  concerned  those  that  had 
been  filed  in  due  time  with  the  recorder.  We 
can  entertain  no  doubt  of  their  right  to  do 
this,  and  we  do  not  see  that  they  lost  this 
right  by  a  gratuitous  relinquishment  of  the 
interest  of  the  United  States  in  lots  not  risrbt- 
fully  claimed  by  any  private  individual.  Ther 
still  had,  as  we  think,  the  right  to  ascertain 
whether  these  old  claims,  long  known  and  on 
the  public  files,  were  rightful  claims  or  not. 
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2.  It  is  said  that  the  survey  made  for  plain- 
tiffs of  this  lot  by  the  Surveyor-General^  and 
Ids  certificate  that  the  lot  was  of  those  re- 
■served  for  public  schools  by  the  Act  of  1812, 
as  conclusive,  and  cannot  he  disputed. 

We  do  not  know  of  any  statute  or  of  any 
rule  of  law  which  should  give  it  this  effect. 
^390*]  The  survey  is  made  ex  parte  by  *an 
officer  who  has  no  control  of  the  evidences  of 
•claims  filed  with  the  recorder  of  land  titles. 

Being  an  officer  of  the  government,  it  is  pos- 
-sible  that  this  certificate  of  a  survey,  which 
lie  is  authorized  to  make,  may  bind  the  United 
States,  but  we  cannot  see  how  it  can  deter- 
mine, conclusively,  the  rights  of  private  per- 
sons, which  are  not  considered  by  him,  and 
still  less  the  rightfulness  of  a  claim  submitted 
1>^  Congress  to  other  tribunals  for  investiga- 
tion, and  reserved  to  itself  for  final  approval 
or  rejection. 

The  case  of  Kissell  v.  Public  Schools,   18 
How.  24  [15  L.  ed  326],    is    very    much    re- 
lied on  to  establish  the  conclusiveness  of  this 
certificate.     That  was  a  contest  between  the 
public   schools   and  a  person  claiming  under 
the  preemption  laws.    The  court,  in  discussing 
the  effect  of  a  certificate  of  survey  in  favor 
of  the  schools,  precisely  like  the  one  in  the 
present  case,  said  that,  as  to  the  public  schools, 
they  were  bound  by  it,  and  so  was  the  govern- 
ment.   "The  parties  interiested,"  says  the  court, 
'''have  agreed  that  this  land  was  a  school  lot, 
smd  here  the  matter  must  rest,  unless  some 
third  person  can  show  a  better  title."     The 
court  held,  in  that  case,  that  Kissell  did  not 
show  a  better  title,  by  a  common  entry  and 
purchase  as  preemptor,  because  the  land,  being 
-within  the  limits  of  the  Town  of  St.  Louis,  was 
Teeerved  from  sale.   The  clear  implication  here 
is,  that  when  there  is  a  better  title,  the  certifi- 
iCateof  survey  is  not  conclusive  against  that  title. 
The  judgment  of  the  supreme  Court  of  Mis- 
souri is  a]Srmed. 


^ACOB   D.   COX,   Secretary  of  the   Interior, 

Plff.  in  Err., 

T. 

THE   UNITED   STATES,   ex  rel.   WILLIAM 

McGARRAHAN. 

(See  S.  C.  0  Wall.  208-315.) 

Xands  containing  mines,  purchase  of — manda- 
mus, in  what  cases  issued — ^not  to  control  dis- 
cretion— service  upon  Secretary  of  Interior 
ivill  not  bind  his  successor — compelling  issue 
of  patent — ^application  to  purchase  lands. 

A  claimant  of  the  right  to  purchase  lands  at  the 
minimum  price,  whose  Mexican  title  has  been  re- 
jected, does  not  bring  his  case  within  the  Act  of 
Oongress,  unless  he  alleges  and  proves  that  the 
lands  contain  no  mines. 

He  must  also  show  that  his  purchase  of  the  do- 
nee of  the  tract  was  made  in  good  faith  and  for 
a  valuable  consideration.  He  should  also  prove 
that  he  continued  in  the  actual  possession  of  the 
land,  and  that  It  was  free  from  any  adverse  pri- 
vate right  or  title. 

The  writ  of  mandamus  cannot  issue  to  sn  execu- 
tive officer,  where  discretion  and  judgment  are  to 
4>e  exercised  by  the  officer.  It  can  only  issue  in 
eases  where  the  act  required  to  be  done  is  mere- 
ly ministerial,  and  where  the  relator  is  without 
any  other  adequate  remedy. 

Service  upon  the  Secretary  of  the  Interior  will 
apt  support  a  Judgment  against  his  successor,  for 

Nora. — Msndamns,  when  will  Issue — see  notes, 
4  L.  ed.  U.  8.  268 ;  89  L.  ed.  U.  8.  160. 
•tWAIX.. 


the  judgment  was  rendered  against  him  without 
notice  and  without  any  opportunity  to  be  heard. 

No  proceeding  to  compel  either  the  Commissioner 
of  the  General  Xand  Office  or  the  Secretary  of  the 
Interior  to  issue  a  patent  can  be  sustained  while 
the  patent  Is  required  to  be  signed  by  the  Presi- 
dent and  countersigned  by  the  Recorder. 

Application  to  be  allowed  to  purchase  the  land 
embraced  in  such  rejected  claim,  should  be  made  to 
the  Commissioner,  and  not  to  the  Secretary  of  the 
Interior. 

[No.  337.] 

Argued  Jan.  19,  1870.      Decided  Feb.  4,  1870. 

TmS  was  a  petition  filed  December  3,  1868, 
in  the  Supreme  Court  of  the  District  of 
Columbia,  praying  for  the  issue  of  a  mandamus, 
commanding  0.  H.  Browning,  then  Secretary 
of  the  Interior,  to  issue  or  cause  to  be  issued  a 
patent  to  the  relator,  for  a  certain  tract  of 
land  in  California. 

The  claim  to  said  tract  has  been  before  this 
court  on  three  previous  occasions,  reported  in 
23  How.  326,  16  L.  ed.  552;  1  Wall.  690,  17  L. 
ed.  677;  3  Wall.  752,  18  L.  ed.  212. 

July  8,  1869,  the  court  below  issued  a  man- 
damus to  the  said  0.  H.  Browning,  or  hiff  suc- 
cessor in  office,  commanding  the  issue  of  a  pat- 
ent according  to  the  prayer  of  the  petition.  The 
writ  was  served  on  the  plaintiff  in  error,  the 
successor  of  the  said  Browning  in  office,  who 
had  not  been  made  a  party  to  the  proceeding. 
A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 
The  case  is  now  here  on  a  writ  of  error. 
Mr.  E.  R.  Hoar,  Atty-Gen.,  and  J.  Hubley 
Ashton,  for  plaintiff  in  error: 
The  case  presented  by  the  record  is: 
First.     A     peremptory    mandamus,     issued 
against  the  h^  of  a  department  in  a  suit  in- 
stituted against  his  predecessor,  to  which  the 
incumbent  had  never  been  made  or  become  a 
party. 

Second.  A  peremptory  mandamus  awarded 
against  the  head  of  a  department  in  a  case 
arising  under  laws  which  it  was  his  duty  to 
administer  and  execute,  upon  an  ex  parte  state- 
ment of  a  claimant  before  his  aepartment, 
without  any  exhibition  on  the  part  of  the  gov- 
ernment he  represents  of  the  truth  of  the  mat- 
ter in  controversy,  and  without  any  opportu- 
nitv  being  afforded  by  the  court  for  such  exhi- 
bition of  the  matter  thus  sought  to  be  sub- 
jected to  judicial  determination. 

Third.  The  judicial  order  to  the  head  of  a 
department,  to  issue  a  patent  for  lands  which 
the  facts  officially  known  to  him  might  show 
to  be  lands  that  Congress  had  expressly  except- 
ed from  the  grant  made  in  the  4th  section  of 
the  Act  of  July  23,  1866,  under  which  the  re- 
lator claimed. 

We  think  that  no  instance  of  judicial  usur- 
pation of  authority  quite  so  palpable  and  bold, 
has  ever  been  brought  to  the  attention  of  this 
court. 

It  was  only  a  short  time  before  the  court  be- 
low awarded  this  mandamus  against  the  Sec- 
retary of  the  Interior,  that  this  court  decided 
the  case  of  Gaines  v.  Thompson  (ante,  62),  in 
which  Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  court,  took  occasion  to  review 
the  previous  adjudications  upon  this  subject, 
and  to  expound  in  terms  even  clearer  than  had 
been  before  employed,  the  doctrine  they  all 
enunciate,  that  ^'An  officer  to  whom  public  du- 
ties are  confined  by  law,  is  not  subject  to  the 
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.control  of  the  courts,  In  the  exercise  of  the 
(udgment  and  discretion  which  the  law  reposes 
m  him,  as  part  of  his  official  functions. 

The  reports  of  this  court  contain  eight  cases 
in  all,  in  which  heads  of  departments  and  other 
executive  officers  were  sought  to  be  controlled 
by  this  prerogative  writ  of  mandamus. 

These  cases  came  up  from  this  court.  In  two 
of  them  only — Kendall  v.  U.  S.  12  Pet.  524  and 
The  Commissioner  v.  Whiteley,  4  Wall.  622,  18 
L.  ed.  335 — the  court  below  issued  writs  of 
mandamus. 

In  the  first,  this  court  affirmed  the  judgment ; 
and  in  the  others,  reversed  the  decision  of  the 
court  below. 

Of  these  eight  cases,  one  was  against  the 
Postmaster-General,  Kendall's  case,  12  Pet. 
524,  two  were  against  the  Secretary  of  the 
Treasury,  Reeside  v.  Walker,  11  How.  272  U. 
S.  V.  Guthrie,  17  How.  284,  15  L.  ed.  102;  two 
cases  against  the  Secretary  of  the  Navy,  Deca- 
tur V.  Spaulding,  14  Pet.  497;  Brashear  v. 
Mason  ,  6  How.  92;  one  case  against  the  Public 
Printer,  U.  S.  v.  Seaman,  17  How.  230,  15  L.  ed. 
227;  one  against  the  Commissioner  of  Patents, 
Commissioner  v.  Whiteley  (supra) ;  and  one 
against  the  Commissioner  of  the  Land  Office,  U. 
S.  Y.  Commissioner,  5  vVall.  563,  18  L.  ed.  692. 

In  all  these  cases,  the  doctrine  is  enforced, 
that  the  judiciary  is  forbidden  to  interfere  with 
the  exercise  of  executive  discretion;  or,  as  Mr. 
Justice  Swayne  expresses  it,  writ  of  mandamus 
lies  only  where  there  is  a  refusal  to  perform  a 
ministerial  act  involving  no  exercise  of  judg- 
ment or  discretion.  Commissioners  v.  White- 
ley  (supra). 

The  duty  imposed  upon  the  executive  officer 
charged  with  the  execution  of  the  statute  under 
which  the  relator  claimed,  is  not  ministerial  in 
its  character,  but  is  in  the  highest  degree  exec- 
utive, as  that  term  is  defined  by  the  Chief  Jus- 
tice in  the  case  of  Mississippi  v.  Johnson,  4 
Wall.  498,  18  L.  ed.  440. 

In  the  case  of  U.  S.  v.  Guthrie  (supra),  Mr. 
Justice  Daniel  says: 

"Whenever  the  right  of  judgment  or  discre- 
tion exists  in  him  (the  officer),  it  is  he,  not  the 
courts,  who  can  regulate  its  exercise." 

Such  claims  cannot  be  allowed  under  the 
statute,  nor  can  any  entry  be  allowed  until  the 
proper  officers  are  satisfied  that  the  conditions 
and  requirements  of  the  statute  have  been  duly 
fulfillea.  It  may  well  be  said  that  an  applica- 
tion under  this  statute,  "calls  for  the  exercise 
of  the  judicial  functions  of  the  officers,  and 
thes^  of  no  ordinary  character."  See  U.  S.  v. 
Com.  of  Land  Office,  5  Wall.  563,  18  L.  ed.  692. 

Mr.  Browning's  return  was  intended  to  raise 
a  simple  question  of  jurisdiction  upon  the  face 
of  the  7th  section  of  the  Act  of  1866.  The  facts 
of  the  case  of  this  relator  were  not  disclosed. 
Upon  that  return  the  court  awarded  a  peremp- 
tory mandamus — a  final  judgment  upon  a  plea 
in  abatement.  The  court,  without  being  in- 
formed as  to  the  actual  situation  of  the  land, 
assumed  not  only  that  the  facts  were  as  the 
statute .  required  in  law,  to  give  a  right  under 
it,  but  that  upon  those  facts  nothing  was  left 
to  the  judgment  of  the  Land  Department,  and 
mere  ministerial  duty  devolved  upon  it  to  issue 
a  patent  to  the  relator. 

Such  a  judgment  is  without  warrant  of  law 
and  void. 
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Mr.  Cox  was  not  in  any  way  made  a  party  ta 
the  proceedings,  or  served  with  any  notice  of 
its  pendency. 

That  such  a  proceeding  must  necessarily 
abate,  upon  the  retirement  from  the  office  be- 
fore the  judgment,  of  the  responsible  defend- 
ant,  clearly  appears  from  two  considerations 
that  may  be  briefiy  indicated. 

The  first  is,  the  imperative  rule  of  the  law  of 
mandamus,  that  previously  to  the  making  of 
the  application  to  the  court — for  a  writ,  to 
command  the  performance  of  any  particular 
act  an  express  and  distinct  demand  or  request 
to  perform  it  must  have  been  made  by  the 
prosecutor,  to  the  defendant,  who  must  have 
refused  to  comply  with  such  demand. 

Tapping,  Mandamus,  283. 

The  second  is,  the  doctrine  of  this  court, 
which  has  limited  the  power  of  the  courts  to> 
issue  this  writ  to  cases  of  acts  required  by  law 
of  individual,  rather  than  of  the  functionary — 
a  doctrine  explained  by  the  court  in  U.  S.  ▼. 
Guthrie,  17  How.  284,  15  L.  ed.  102,  and  in 
Kendall's  case,  12  Pet.  614. 

A  demand  on  Mr.  Browning  was  not,  in  fact 
nor  in  law,  a  demand  upon  his  successor,  who 
must  equally  with  his  purchaser  have  the  op- 
tion of  doing  or  refusing  to  do  that  which  is- 
required  of  him,  before  any  application  to  com- 
pel him  shall  be  made. 

The  law  entitles  the  successor  to  the  same 
opportunity  to  comply  or  refuse,  as  was  given 
to  the  inciunbent  against  whom  the  suit  i» 
brought. 

We  imderstand  this  court  to  have,  in  effect, 
determined  that  the  duty  and  power  of  issuing^ 
patents  does  not  devolve  upon  the  Land  De- 
partment, nor  upon  the  Secretary  of  the  Inte- 
rior, who  is  vested  with  supervisory  and  appel- 
late authority  over  that  department,  in  such  a. 
sense  as  to  render  the  Conunissioner  of  the 
Land  Office  or  the  Secretary  of  the  Interior 
liable  in  any  case  to  be  proceeded  against  in 
this  form  of  action.  This  view  we  suppose  to 
be  expressed  in  the  decision  in  the  case  of  U.  S. 
V.  Com.  of  Land  Office  (supra). 

Messrs.  A.  L.  Merriman  and  P.  Phillips,  for 
defendant  in  error: 

It  is  complained  that  the  judgment  was  en- 
tered upon  the  merits  in  a  case  where  the  de- 
fendant had,  in  his  return  to  the  alternative 
writ,  only  set  up  a  plea  to  the  jurisdiction  of 
the  court.  The  alternative  writ  was  in  the 
nature  of  a  rule  to  show  cause  why  a  peremp- 
tory writ  of  mandamus  should  not  issue.  Upon 
the  coming  in  of  the  return  to  such  rule,  all 
the  court  can  do  is,  to  determine  whether,  upon 
the  petition  and  return,  the  writ  shall  issue. 
And  what  is  not  answered  in  the  return  made, 
must  be  looked  upon  as  admitted  to  be  true. 

12  Petersd.  Abr.  523;  Reg  v.  Buckingham, 
10  Mod.  174;  Reg  v.  Mayor  of  Norwich,  2  Ld. 
Raym.  1244,  1267;  Rex  v.  Shaw,  12  Mod.  113, 
203;  Rex  v.  Owen,  5  Keim,  669. 

If  the  return  be  adjudged  insufficient,  a 
peremptory  writ  of  mandamus  issues.  Mosea, 
Mandamus,  233. 

If  judgment  be  given  for  a  party  suing  out 
a  writ  of  mandamus  upon  demurrer,  plea  or 
traverse,  a  peremptory  writ  will  issue  without 
delay. 

Commonwealth  v.  Allegheny  Co.  32  Pa.  21^ 
221;  People  v.  Steele,  2  Barb.  397,  554. 
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The  petition  sets  forth  the  facts  entitling  the 
relator  to  a  patent  for  the  land  claimed,  that 
these  facts  had  been  proven  to  the  satisfaction 
of  the  Secretary  of  the  Interior;  that  those 
facts  had  been  determined  by  him,  but  that  the 
Secretary  refused  to  issue  the  patent  without 
any  just  cause.  This  ivas  not  denied  by  the 
Secretary,  but  he  simply  interposed  a  denial  to 
the  jurisdiction  of  the  court  in  the  matter. 

The  act  to  be  performed  under  the  writ  be- 
ing an  official  act  and  not  a  personal  act, 
such  judgment  was  equally  obligatory  upon 
the  successor  in  office  of  the  defendant  in  the 
judgment,  and  the  writ  might  properly  issue, 
directed  to  the.  officer  without  naming  him. 

See  People  y.  Collins,  19  Wend.  56,  68,  in 
which  case  the  doctrine  is  clearly  stated  and 
the  grounds  thereof:  that  court  saying  in  con- 
clusion in  that  case:  "The  obligation  sought  to 
be  enforced  derolves  upon  no  particular  set  of 
commissioners,  and  no  right  is  in  question 
which  will  expire  with  the  year..  The  duty  is 
perpetual  upon  the  present  Commissioners  of 
Smyrna  and  their  successors,  and  the  peremp- 
tory writ  may  be  directed  to  and  enforced  upon 
the*  Commissioners  of  the  Town  generally.  To 
say  otherwise,  would  be  a  sacrifice  of  substance 
to  mere  f  omr." 

The  heads  of  the  several  departments  act  un- 
•der  the  supposed  authority  of  the  President  in 
all  cases  when  not  expressly  authorized  to  act 
by  statute,  and  all  such  acts  are  binding,  un- 
less expressly  countermanded  by  the  President; 
and  when  certain  duties  thereby  devolve  upon 
the  President,  the  heads  of  the  departments  are 
by  law  the  ministerial  agents  in  the  perform- 
4ince  of  such  duties. 

Little  V.  Sarreme,  2  Cranch,  170;  Lockington 
V.  Smith,  1  Pet.  (C.  C),  466;  Parker  v.  U.  S.  1 
Pet.  293-296;  Wilcox  v.  Jackson,  13  Pet.  498; 
U.  8.  V.  Eliason,  16  Pet.  291,  302;  Williams  v. 
TJ.  8.  1  How.  290. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Land  grants  purchased  of  Mexican  grantees 
•or  their  assigns  in  good  faith  and  for  a  valuable 
consideration,  where  such  grants  have  subse- 
quently been  rejected  or  where  the  lands  so  pur- 
-ehased  have  been  excluded  from  the  final  sur- 
rey of  the  grant,  may  be  purchased  of  the 
United  States  by  such  prior  purchasers,  after 
the  same  are  surveyed  under  existing  laws,  at 
the  minimum  price  established  by  law,  in  cases 
where  there  is  no  valid  adverse  private  right  or 
title;  and  where  such  prior  purchasers  have 
Qsed,  improved  and  continued  in  the  actual 
possession  of  the  premises  according  to  the 
tenor  of  their  original  purchase,  they  first  mak- 
ing proof  of  those  facts  as  required  in  the  7th 
section  of  the  Act  to  quiet  the  title  to  such 
grants,  under  regulations  to  be  prescribed  by 
the  Commissioner  of  the  General  Land  Office, 
as  provided  in  the  same  section  of  that  Act.  14 
8tat.  at  L.  220. 

Annexed  to  that  right,  however,  are  three 
•other  conditions,  one  of  which  it  becomes  im- 
portant to  notice.  They  are  in  the  form  of 
provisos,  and  the  one  to  be  noticed  is  that  the 
Tight  to  purchase,  as  given  in  the  body  of  the 
sA*]  section,  ^"shall  not  extend  to  lands  con- 
taining mines  of  gold,  silver,  copper  or  cinna- 
bar.'* 
9  Wazx.. 


By  the  record  it  appears  that  the  relator,  on 
the  5th  of  October,  1858,  addressed  a  commu- 
nication to  0.  H.  Browning,  Secretary  of  the 
Literior,  in  which  he  represented  that  he,  the 
relator,  on  the  22d  of  December,  1857,  pur- 
chased of  Vincente  P.  Gomez,  the  rancho  sit- 
uated in  California,  and  known  as  Panoche 
Grande,  and  that  the  claim  to  the  same  liad 
since  been  rejected  by  the  decree  of  the  Su- 
preme Court  reversing  the  decree  of  the  dis- 
trict court  confirming  the  claim,  and  prayed 
that  he,  by  virtue  of  the  provision  contained  in 
the  7th  section  of  that  Act,  might  be  allowed 
to  purchase  the  same  of  the  United  States,  sup- 
porting his  alleged  right  to  do  so  by  the  fol- 
lowing represenUitions : 

That  the  land  embraced  in  the  claim  was  a 
Mexican  grant;  that  he  purchased  it  of  the 
original  donee  in  good  faith  and  for  a  valuable 
consideration;  that  the  land,  since  the  claim 
was  rejected,  has  been  regularly  surveyed  un- 
der existing  laws ;  that  there  is  no  valid  adverse 
private  right  or  title  to  the  same,  and  that  he 
has  continued  in  the  actual  possession  of  the 
tract  since  the  claim  was  rejected,  as  required 
by  law;  but  he  did  not  allege  that  the  land  did 
not  contain  mines  of  gold,  silver,  copper  or 
cinnabar,  nor  did  he  offer  any  other  proof  of 
the  facts  set  forth  than  what  is  contained  in 
the  exhibits  annexed  to  the  communication. 

Prior  to  the  date  of  that  paper,  to  wit:  on 
the  14th  of  August  preceding,  the  Secretary  of 
the  Interior  addressed  an  official  letter  upon 
the  subject  to  the  Commissioner  of  the  General 
Land  Office,  in  which  he  adverted  to  the  fact 
that  a  bill  was  pending  in  the  Senate  relat- 
ing to  the  claim,  and  sUited  that  in  his  judg- 
ment it  would  be  highly  improper  for  the  de- 
partment to  do  anything  to  affect  the  title  to 
the  land  until  Congress  should  dispose  of  the 
claim.  Pursuant  to  that  view  he,  at  the  same 
time,  directed  the  commissioner  to  instruct  the 
local  officers  to  suspend  action  in  all  such  cases 
until  they  should  receive  further  orders.  Cor- 
respondence ensued  between  the  Secretary  and 
the  counsel  of  the  relator  *but  the  Sec-  [*307 
retary,  on  the  28th  of  November  following,  in- 
formed the  counsel  that  he  adhered  to  the  views 
expressed  in  the  directions  which  he  gave  to 
the  Commissioner  of  the  General  Land  Office. 

Dissatisfied  with  the  decision  of  the  Secre- 
tary, the  relator,  on  the  3d  of  Decedkber  of 
the  same  year,  presented  a  petition  to  the  Su- 
preme Court  of  this  district,  in  which  he 
prayed  that  a  mandamus  might  issue  directing 
"O.  H.  Browning,  Secretary  of  the  Interior,** 
ta  issue  or  cause  to  be  issued  a  patent  for  the 
land  described  in  the  petition,  and  for  such 
other  or  further  relief  as  may  seem  meet  and 
proper.  Service  was  duly  made,  and  on  the 
eighth  of  the  same  month  a  rule  was  issued 
commanding  the  Secretary  to  show  cause,  on 
the  third  Monday  of  January  following,  why 
the  writ  of  mandamus  should  not  be  issued  as 
prayer  in  the  petition.  He  appeared,  as  com- 
manded, and  pleaded  that  the  court  had  no 
jurisdiction  to  grant  the  writ,  for  the  following 
reasons :  ( 1 )  Because  the  subject-matter  of  the 
petition  is  purely  of  executive  cognizance,  rest- 
ing in  the  judgment  and  discretion  of  execu- 
tive officers  in  the  ordinary  discharge  of  their 
official  duties.  (2)  Because  the  subiect-mat- 
ter  is  one  in  which  iudgment  and  aiscretion 
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are  to  be  exercised.  (3)  Because  the  issuing  of 
patents  for  lands  is,  by  the  Act  of  Congress, 
the  duty  of  the  President. 

On  the  5th  of  February  following  the  parties 
filed  a  stipulation  in  the  case,  agreeing  that  the 
cause  ''be  submitted  to  the  court  upon  briefs 
and  ar^ments,  and  that  the  said  court  may 
render  its  judgment  in  vacation  as  of  the  pres- 
ent term  and  of  the  day  of  such  submission." 
Submitted,  as  aforesaid,  the  case  was  held  un- 
der advisement  until  the  8th  of  July  following, 
when  the  court,  two  justices  signing  the  decree, 
determined  that  the  prayer  of  the  petition  be 
granted,  and  that  a  writ  of  mandamus  issued 
directed  to  the  said  0.  H.  Browning,  Secretary 
of  the  Interior,  or  to  his  successor  in  office,  com- 
manding him,  upon  payment  of  the  sum  there- 
in specified,  to  issue  or  cause  to  be  issued  to  the 
relator  a  patent  from  the  United  States  of  the 
tract  of  land  described  in  his  petition. 
3o8*]  •Four  months  before  that  judgment 
was  rendered,  the  Secretary  of  the  InSsrior, 
who  was  the  party  respondent  in  the  litigation, 
resigned  his  office,  and  J.  D.  Ck)x,  the  present 
Secretary  of  the  Interior,  had  not  only  been 
appointed  his  successor,  but  was  in  the  regular 
discharge  of  all  its  duties. 

Although  none  of  these  facts  are  disputed, 
still  the  record  shows  that  the  writ  of  man- 
damus was  addressed  to  the  predecessor  of  the 
present  incumbent,  or  his  successor  in  office,  and 
that  the  writ  on  the  8th  of  July  in  the  same 
year,  was  served  on  the  present  Secretary,  who 
was  not  named  in  the  writ,  was  never  a  party 
to  the  suit,  and  never  had  any  notice  of  the 
proceedings.  Judgment  having  been  rendered 
without  notice  to  the  present  Secretary,  and 
without  a  hearing  on  his  part,  or  any  oppor- 
tunity to  be  heard,  he  sued  out  a  writ  of  error 
and  removed  the  cause  into  this  court. 

Founded,  as  the  proceeding  in  this  case  is, 
upon  a  claim  to  land  which  has  been  three 
times  under  examination  in  this  court  before 
the  present  writ  of  error  was  sued  out,  it  is 
deemed  necessary  and  proper  to  advert  to  the 
views  expressed  by  the  court  on  those  occasions 
in  respect  to  the  validity  of  the  claim  and  the 
means  adopted  to  procure  its  confirmation.  Ref- 
erence to  the  docket  entries  will  show  that  the 
case  was  first  presented  here  at  the  December 
Term,  1858,  by  the  claimant,  as  an  appeal  not 
prosecuted ;  and  it  also  appears  that  a  copy  of 
the  record  having  been  produced  by  him,  and 
the  certificate  of  the  clerk  that  the  appeal  had 
been  duly  praved  and  allowed,  the  case  on  his 
motion  was  docketed  and  dismissed,  in  con- 
formity to  the  ninth  rule  of  the  court,  for  want 
of  prosecution.  Such  a  proceeding  when  bona 
fide  has  the  effect  to  vacate  the  appeal  and 
leave  the  decree  of  the  subordinate  court  in  full 
force,  and  the  docket  entries  also  show  that 
the  mandate  was  issued  in  pursuance  of  that 
order,  and  that  it  was  subsequently  delivered  to 
the  assignee  of  the  claimant. 

Nothing  further  was  done  in  the  cause  during 
that  term,  but  at  the  succeeding  term  the 
Attorney-General  filed  a  motion  to  rescind  the 
decree  of  the  preceding  term  dismissing  the 
case,  and  to  revoke  the  mandate,  alleging  for 
309*]  cause  that  *the  decree  and  mandate  had 
both  been  procured  by  misrepresentations  and 
fraud.  Affidavits  were  filed  by  the  Attorney- 
General  showing  that  the  cause  was  still  pend- 
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ing  in  the  district  court;  that  no  appeal  ha4 
been  granted;  that  the  cause,  when  the  claim- 
ant made  his  motion  to  docket  and  dismiss  it, 
was  not  legally  before  this  court.  Pending 
that  motion  three  motions  for  mandamus  were- 
filed  by  the  claimant:  First,  to  compel  the- 
district  court  to  file  the  mandate  and  to  exe- 
cute their  decree.  Second,  to  compel  the  dis- 
trict court  to  dismiss  the  application  of  the* 
United  States  to  open  the  decree  and  grant  a 
new  trial.  Third,  to  compel  the  Surveyor-Gen- 
eral to  survey  the  land  confirmed  to  the  claim- 
ant by  the  decree  of  the  district  court. 

Both  parties  were  heard,  and  the  court  over- 
ruled the  several  motions  filed  by  the  claimant^ 
but  granted  the  motion  of  the  Attorney-General 
upon  the  ground  that  the  allegations  of  the 
motion  were  fully  proved.  U.  S.  v.  Gomez,  2S 
How.  330,  16  L.  ed.  553. 

Attempts  were  subsequently  made  by  the 
claimant  to  enjoin  the  clerk  and  district  at- 
torney from  furnishing  a  certified  copy  of  the 
record  to  enable  the  United  States  to  appeal, 
but  the  injunction  was  refused,  and  the  appeal 
was  perfected  and  duly  entered  here;  and  the 
next  step  of  the  claimant  was  to  file  a  motion 
to  dismiss  the  appeal,  alleging  that  the  court 
had  no  jurisdiction  of  the  case,  but  the  court 
unanimously  overruled  the  motion  for  the  rea- 
sons expressed  in  the  opinion.  U.  S.  v.  Gomez,  1 
Wall.  690,  17  L.  ed.  677. 

Subsequently  the  cause  was  heard  upon  the 
merits,  and  the  court  held  that  the  claim  wa» 
invalid  and  fraudulent,  and  reversed  the  decree 
of  the  district  court,  and  remanded  the  cause,, 
with  directions  to  dismiss  the  petition.  U.  Sl 
V.  Gomez,  3  Wall.  766,  18  L.  ed.  216. 

Unless,  therefore,  the  claim  of  the  petitioner 
is  brought  within  the  terms  of  the  Act  of  Con- 
gress referred  to  in  his  petition,  he  has  no  right 
whatever  to  a  patent  for  the  land  in  contro- 
versy. 

Suppose  everything  which  he  alleges  in  his 
petition  is  *true,  still  it  does  not  ['310 
bring  his  case  within  the  Act  of  Congress,  as 
the  petition  does  not  allege  that  the  land  does 
not  contain  mines  of  gold,  silver,  copper  or  cin- 
nabar; and  the  record  furnishes  evidence  tend- 
ing strongly  to  the  conclusion  that  such  an 
averment,  if  made,  could  not  be  supported,  as 
the  statement  of 'the  land  commissioner  is  tliat 
the  land  embraced  in  the  claim  does  contain 
"valuable  quicksilver  mines." 

Mere  allegation,  however,  is  not  sufficient,, 
but  the  condition  is  that  the  claimant  shall 
make  proof  of  the  facts  required  under  regula- 
tions to  be  provided  by  the  Commissioner  of  the 
General  Land  Office.  His  application  to  be  al- 
lowed to  purchase  the  land  was  made  to  the 
Secretary  of  the  Interior,  and  he  was  as  much 
bound  to  prove  that  the  land  did  not  contain 
mines  of  the  description  mentioned  as  he  was 
to  show  that  his  purchase  of  the  donee  of  the 
tract  was  made  in  good  faith  and  for  a  valu- 
able consideration,  as  he  was  not  entitled  to  & 
patent  if  the  lands  contained  mines  of  goId» 
silver,  copper  or  cinnabar,  any  more  than  if  he 
had  made  the  purchase  in  bad  faith  and  with- 
out consideration. 

Argument  to  show  that  he  did  not  bring  hi» 
case  within  that  condition  is  unnecessary,  as. 
the  point  is  clear  to  a  demonstration.  He  did 
allege  that  he  purchased  the  lands  in  question 
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of  the  donee  in  good  faith  and  for  a  valuable 
consideration,  but  he  offered  no  proof  of  the  al- 
leged fact,  except  what  may  be  inferred  from 
the  deed  annexed  to  the  petition,  bearing  date 
December  22,  1857,  and  which  purports  to  have 
been  executed  by  the  original  claimant. 

Special  reference  is  made  in  the  petition  to 
the  deed  of  release  given  by  the  occupants  of 
the  land  to  the  relator  as  supporting  the  alle- 
gation of  good  faith,  but  it  is  entitled  to  very 
little  weight,  if  any,  as  it  bears  date  six  years 
subsequent  to  the  alleged  purchase  of  the  grant. 

Evidefice  was  exhibited  in  the  case  tending 
to  show  that  the  lands  were  surveyed  subse- 
quent to  the  decree  of  the  court  rejecting  the 
claim,  but  it  is  not  proved  that  the  present 
claimant  thereafter  continued  in  the  actual 
possession  of  the  land,  nor  that  it  was  free  from 
311*]  any  adverse  private  right  or  title.  *Such 
allegations  are  set  forth  in  the  petition,  but  the 
record  contains  no  proof  to  support  the  first 
allegation,  and  nothing  to  support  the  second, 
except  what  is  derived  from  the  statement  of 
the  Commissioner  of  the  General  Land  Office, 
that  no  report  of  any  individual  adverse  inter- 
ests was  found  on  the  files  of  his  office.  Tested 
solely  by  the  merits,  therefore,  it  is  quite  clear 
that  the  application  of  the  relator  could  not 
have  been  properly  granted,  as  the  proofs  before 
the  department  were  not  sufficient  to  warrant 
a  decision  in  his  favor. 

Adjudged  invalid  and  fraudulent,  as  the 
claim  had  been  by  the  unanimous  decision  of 
this  court,  it  was  quite  proper  that  the  Secre- 
tary should  require  satisfactory  proof  that  the 
case  as  presented  came  within  the  terms  of  the 
Act  of  Congress  relied  on,  before  consenting  to 
give  the  claimant  the  benefit  of  its  provisions; 
and  when  it  appeared  that  the  petition  ad- 
dressed to  him  was  deficient  in  allegation,  and 
that  the  proofs  were  insufficient  in  all  particu- 
lars, except,  perhaps,  one,  he  was  entirely  just- 
ified in  rejecting  the  application. 

Evidently  the  case,  if  examined  upon  the 
merits,  was  not  made  out  by  the  claimant,  but 
the  more  decisive  objection  to  the  judgment  of 
the  court  below  is  that  the  case,  from  its  very 
nature,  is  one  which  was  exclusively  within 
the  jurisdiction  of  the  executive  officers  of  the 
government,  because  it  was  one  requiring 
proofs,  hearing  and  decision,  and  involved  the 
exercise  of  judicial  judgment  and  discretion 
and,  consequently,  was  not  one  where  the  action 
of  the  Department  of  the  Interior  is  subject  to 
re-examination  by  the  Supreme  Court  of  this 
district.    • 

Since  the  decision  of  this  court  in  the  case 
of  Mclntire  v.  Wood,  7  Cranch,  504,  it  has  been 
regarded  as  the  settled  law  of  the  court  that 
the  Circuit  Courts  of  the  United  States  in  the 
several  States  do  not  possess  the  power  to  issue 
writs  of  mandamus,  except  in  cases  in  which  it 
may  be  necessary  to  the  exercise  of  their  juris- 
diction. Riggs  V.  Johnson  Co.  6  Wall.  198,  18 
L.  ed.  777. 

Authority  to  that  effect  might  doubtless  be 
given  to  those  courts  by  an  Act  of  Congress; 
31a*]  but  the  insuperable  difficulty  *at  present 
is,  that  neither  the  Judiciary  Act  nor  any 
other  Act  of  Congress  has  conferred  upon  them 
any  such  power.  Antecedent  to  the  decision 
of  this  court  in  the  case  of  Kendall  v.  The 
United  States,  12  Pet.  608,  grave  doubts  were 
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entertained  whether  any  court  established  by 
an  Act  of  Congress  possessed  any  such  jurisdic- 
tion; but  the  majority  of  this  court  came  to 
the  conclusion  in  that  case,  that  the  Circuit 
Court  of  this  district  might  issue  the  writ  of 
mandamus  to  an  executive  officer  residing  here, 
commanding  him  to  perform  a  ministerial  act 
required  of  him  by  law,  and  it  is  not  denied 
that  the  court  below  possesses  all  the  power  in 
that  behalf  which  the  Circuit  Court  of  the  dis- 
trict possessed  at  that  time.  Subsequent  de- 
\  cisions  of  this  court  have  affirmed  the  same 
principle;  but  in  all  of  the  subsequent  cases 
the  principle  is  strictly  limited  to  the  enforce- 
ment of  mere  ministerial  acts,  not  involving 
the  necessity  of  taking  proofs,  and  it  has  never 
been  extended  to  cases  where  controverted  mat- 
ters were  to  be  judicially  heard  and  decided 
by  the  officer  to  whom  the  writ  is  required  to  be 
addressed.  Decatur  v.  Paulding,  14  Pet.  497; 
Brashear  v.  Mason,  6  How.  99. 

Though  mandanuis  may  sometimes  lie  against 
an  executive  officer  to  compel  him  to  perform 
a  mere  ministerial  act  required  of  him  by  law, 
yet  such  an  officer,  to  whom  public  duties  are 
confided  by  law,  is  not  subject  to  the  control 
of  the  courts  in  the  exercise  of  the  judgment 
and  discretion  which  the  law  reposes  in  him  as 
part  of  his  official  functions.  Gaines  v.  Thomp- 
son [ante,  62];  Heeside  v.  Walker,  11  How. 
289. 

Discussion  of  the  principle,  however,  seems 
to  be  unnecessary,  as  all  of  the  cases  appear  to- 
affirm  the  same  rule,  that  the  writ  cannot  issue 
where  discretion  and  judgment  are  to  be  exer- 
cised by  the  officer,  and  only  in  cases  where 
the  act  reauired  to  be  done  is  merely  ministe- 
rial, and  where  the  relator  is  without  any  other 
adequate  remedy.  U.  S.  v.  Seaman,  17  How. 
230,  16  L.  ed.  227;  U.  S.  v.  Guthrie,  17  How. 
304,  15  L.  ed.  106;  Commissioner  of  Patents 
V.  Whiteley,  4  Wall.  522,  18  L.  ed.  335;  U.  S. 
V.  Commissioner,  5  Wall.  563,  18  L.  ed.  692. 

Even  if  it  could  be  shown  that  the  court  be- 
low, possessed  *the  power  to  issue  the  [*3i3 
writ  in  such  a  case,  still  it  is  clear  that  the 
judgment  in  this  case  would  be  erroneous,  as 
the  case  upon  the  merits  was  not  submitted  to 
the  court  under  the  stipulation.  Undoubtedly, 
the  appearance  of  the  respondent  was  general, 
but  he  pleaded  only  to  the  jurisdiction  of  the 
court,  and  it  appears  that  the  question  of  juris- 
diction was  the  only  point  argiied  and  submit- 
ted for  decision.  But  the  court  decided  the 
whole  case  without  proofs,  and  without  any 
further  hearing.  Taking  the  record  as  it  is  ex- 
hibited, such  certainly  is  the  clear  inference 
from  it,  and  it  is  not  suggested  that  it  does 
not  correctly  represent  what  occurred.  Assum- 
ing the  record  to  be  correct,  comment  upon  the 
proceeding  is  unnecessary,  as,  in  the  view  of 
this  court,  it  is  clearly  erroneous. 

Several  other  objections  are  also  taken  to  the 
proceedings  by  the  Attorney- General,  which 
are  equally  decisive  that  the  judgment  of  the 
court  below  must  be  reversed,  one  or  two  of 
which  will  be  briefiy  noticed. 

Service  was  made  upon  O.  H.  Browning, 
Secretary  of  the  Interior;  but  the  fact  is  con- 
ceded, or  not  denied,  that  he  had  resigned  and 
gone  out  of  office  four  months  before  the  de- 
cision of  the  court  was  announced.  When  he 
resigned,  of  course,  the  suit  abated,  but  the 
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court  gave  Judgment  against  him  as  if  he  were 
still  in  office,  and  decreed  that  the  writ  of 
mandamus  should  be  directed  to  him  and  to 
his  successor  in  the  office.  Complaint  may  well 
be  made  by  that  party  that  he  no  longer  pos- 
sesses the  power  to  execute  the  commands  of 
the  writ,  and  the  present  Secretary  mav.well 
complain  that  he  is  adjudged  to  be  in  default 
though  he  never  refused  to  allow  the  relator  to 
purchase  the  land,  and  that  the  judgment  was 
rendered  against  him  without  notice  and  with- 
out any  opportunity  to  be  heard. 

Notice  to  the  defendant,  actual  or  construc- 
tive, is  essential  to  the  jurisdiction  of  all  courts, 
and  the  better  opinion  is,  that  a  judgment  ren- 
dered without  notice  may  be  shown  to  be  void 
when  brought  collaterally  before  the  court  as 
evidence.  Nations  v.  Johnson,  24  How.  203, 
16  L.  ed.  631. 

314*]  'Patents  for  land  are  required  to  be 
signed  by  the  President  in  person,  or  in  his 
name  by  a  secretary  under  his  direction,  and 
they  are  to  be  countersigned  by  the  Recorder 
of  the  General  Land  Office.    4  Stat,  at  L.  663; 

5  Stat,  at  L.  417. 

Such  patents  cannot  be  issued  and  delivered 
to  any  party  without  the  signature  of  the  Pres- 
ident, and  no  proceeding  to  compel  either  the 
Commissioner  of  the  General  Land  Office  or 
the  Secretary  of  the  Interior  to  issue  such  a 
patent  can  be  sustained  while  that  provision 
of  law  remains  unrepealed.  U.  S.  v.  Land  Com. 

6  Wall.  563,  18  L.  ed.  692. 

Congress  may  so  provide,  and  in  that  event 
it  would  be  the  duty  of  the  Secretary  to  carry 
the  provision  into  effect;  but  the  Act  of  Con- 
gress referred  to  in  the  petition  as  the  source  of 
power  in  this  case,  gives  the  Secretary  of  the 
Interior  no  authority  i)pon  the  subject.  On 
the  contrary,  the  express  provision  is,  that  the 
regulations  for  executing  the  law  shall  be  pro- 
vided by  the  Commissioner  of  the  General 
Land  Office,  and  the  better  opinion  is,  that  the 
application  to  be  allowed  to  purchase  the  land 
embrace  in  such  rejected  claim  should,  be 
made  to  the  Commissioner,  and  not  to  the  Sec- 
retary of  the  Interior,  as  the  right  to  purchase 
of  the  United  States  will  never  vest  until  the 
land  is  surveyed  under  existing  laws. 

It  appears  by  the  record  in  this  case  that  a 
survey  of  some  kind  was  presented  to  the  Sec- 
retary, but  whether  it  was  one  made  under  ex- 
isting laws  or  not  is  not  sufficiently  shown. 

Viewed  in  any  light,  the  Secretary  of  the 
Interior  has  no  original  cognizance  of  applica- 
tions of  this  description.  He  may,  perhaps,  as 
the  head  of  the  department,  exercise  an  appel- 
late  and  supervisory  power  over  the  doings  of 
the  Commissioner,  but  the  original  application 
should  have  been  made  to  the  Commissioner  of 
the  General  Land  Office.    0  Stat,  at  L.  395. 

•Tudgment  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  petition. 

Mr.  Justice  Miller:  In  this  case  I  agree  to 
the  judgment  of  the  court,  on  the  g^und  set 
forth  by  this  court  in  the  case  of 
315*]  'Gaines  v.  Thompson  [ante,  62],  that  the 
cotirts  have  no  jurisdiction  to  control  the  ac- 
tions of  the  department  in  such  cases. 

I  do  not  think  that  the  merits  of  the  present 
<^1aim  were  before  the  court,  and  I  decline  to 
express  any  opinion  upon  it. 
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Mistake  in  finding  of  facts,  when  corrected— 
former  adjudication. 

Where  the  Court  of  Claims  falls  Into  a  mlsH 
take  as  to  the  finding  of  the  facts,  this  court  may 
remit  the  case  back  for  correction  prior  to  the 
hearing,  if  it  be  shown  satisfactorily  that  a  mis- 
take has  been  committed. 

The  court  will  not  allow  either  paitv  to  lie 
by  till  the  cause  is  decided,  and  the  opiniod  de- 
livered, and  then  to  apply  for  the  correction. 

Where  a  person  made  himself  *a  party  to  the 

yiroceedings  before,  and  took  the  benefit  of  the  ad- 
ustment  of  his  accounts,  by  a  Board,  he  can- 
not claim  an  additional  amount  before  the  Court 
of  Claims. 

[No.  124,  Deceml^r  Term,  1868.] 

Motion  argued  Nov.  25,  1869.    Decided  Feb.  14, 

1870. 

APPEAL  from  the  Court  of  Claims. 
On  motion  to  amend  decree,  etc.    The  his- 
tory and  facts  of  this  case  are  fully  stated  by 
the  court. 

Messrs.  J.  A.  Wills  and  B.  R.  Curtis,  for  ap- 
pellee. 

Mr.  B.  R.   Hoar,  Atty-Gen.,  for  appellant. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion  on  the  part  of  Adams,  ihm 
appellee,  to  amend  the  decree  of  the  court  ren- 
dered in  this  cause  at  the  last  term  against 
him,  reversing  a  decree  of  the  Court  of  Claims, 
and  for  a  sUiy  of  the  mandate,  in  order  to 
enable  him  to  obtain  a  correction  of  the  record 
from  that  court,  and  that  the  cause  may  be 
again  heard.  The  case,  as  already  decid^,  is 
reported  in  7  Wall.  463  [ante,  240]. 

The  ground  of  the  motion  is,  that  the  record 
from  the  Court  of  Claims  is  erroneous  in  a  ma- 
terial fact  therein  stated,  and  upon  which  it  is 
supposed  this  court  mainly  placed  its  judpfment 
of  reversal.  The  fact  alleged  to  be  untrue  is 
stated  in  the  18th  paragraph  of  the  record.  The 
petition  of  Adams  before  the  Court  of  Claims 
sets  forth  a  claim  a«iinst  the  United  States,  of 
some  $112,748.76.  One  of  the  defenses  relied 
on  against  it  was,  that  the  Government  had  ap- 

Sointed  a  Board  of  Commissioners  to  hear  and 
etermine  this  claim,  among  others;  that  the 
petitioner  had  presented  it  before  that  Board* 
who  heard  the  same  and  awarded  a  balance  due 
him,  and  which  had  been  paid.  In  Ending  and 
stating  the  facts  in  the  record  on  the  appeal 
from  its  decree,  that  court  stated,  in  the  18th 
paragraph,  the  following  as  proved:  "That  on 
December,  1861,  the  petitioner  presented  to  said 
Commission  his  claim  for  said  mortar-boats, 
tug-boats,  cabins,  etc.,  in  two  accounts"  set- 
ting forth  the  same.  It  is  now  insisted  that 
this  is  an  erroneous  statement:  that  the  peti- 
tioner did  not  present  his  claim  before  that 
Board,  but,  on  the  contrary,  the  accounts  were 
referred  to  it  by  Gen.  Meigs,  at  the  head  of  the 
Bureau,  before  whom  this  class  of  accounts  had 
to  be  presented  for  adjustment ;  and  that  it  was 
heard  ex  parte. 

The  materiality  of  the  fact  has  been  discov- 
ered since  the  delivery  of  the  opinion  of  this 
court  on  the  appeal,  reversing  the  judgment  of 
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the  court  below.  The  main  ground  of  that 
opinion  is  as  follows:  **In  the  view  we  have 
taken  of  the  case,  the  giving  of  this  receipt  is 
of  no  legal  importance.  The  bar  to  any  fur- 
ther legal  demand  against  the  Government  does 
not  rest  upon  this  acquittance,  but  upon  the 
voluntary  submission  of  the  claims  to  the 
Board;  the  hearing  and  final  decision  thereon; 
the  receipt  of  the  vouchers  containing  the  sum 
or  amount  found  due  to  the  claimant;  and  the 
acceptance  of  that  amount  under  an  Act  of 
Congress  providing  therefor." 

The  court  agree,  in  that  opinion,  that  the 
creditors  of  the  Government  were  not  bound  to 
present  their  claims  before  that  Board,  but 
might  withhold  them,  and  seek  relief  (as  the 
Secretary  of  War  had  refused  to  recognize 
them)  before  Congress  or  the  Court  of  Claims. 
This  presents,  substantially,  the  eaas  before 
us,  upon  which  the  motion  is  founded.  It  ap- 
pears from  the  affidavit  of  the  appellee  in  sup- 
port of  it,  that  this  error  in  the  record  was  ob- 
served by  him  and  known  to  his  counsel,  at 
the  argument  on  the  appeal;  but  no  steps  were 
taken  to  have  it  corrected,  upon  the  belief  that 
the  action  of  the  Board  of  Commissioners  could 
have  no  binding  effect  upon  the  rights  of  the 
claimant. 

559*]  *The  court  is  of  opinion  that  a  case 
has  not  been  presented  by  the  appellee  which 
nirould  justify  it  in  the  exercise  of  its  equitable 
powers  to  grant  this  relief. 

The  second  rule  of  this  court  on  appeals  from 
the  Court  of  Claims,  in  respect  to  making  up 
the  record,  is  as  follows :  "A  finding  of  the  facts 
in  the  case  by  the  said  Court  of  Claims,  and  the 
conclusions  of  law  on  the  facta  on  which  the 
court  founds  its  judgment  or  decree.  The 
finding  of  the  facts  and  the  conclusions  of  law 
to  be  stated  separately,  and  certified  to  this 
court  as  part  of  the  record." 

The  remedy,  in  case  the  Court  of  Claims  falls 
Into  a  mistake  as  to  the  finding  of  the  facts, 
Is  familiar.  It  is  by  an  application  to  this 
court  to  remit  the  case  back  for  correction,  if 
it  be  shown,  satisfactorily,  that  a  mistake  has 
been  committed. 

In  the  case  before  us,  it  is  admitted  that  the 
mistake  was  known  to  the  party  and  his  coun- 
sel in  season  to  have  had  it  corrected  before ' 
liearing;  but,  relying  on  its  immateriality,  no 
step  was  taken  to  have  the  correction  made. 
We  do  not  doubt  but  that  this  opinion  was  hon- 
estly entertained,  and  that  this  motion  is  made 
In  good  faith;  but  it  is  impossible  not  to  see 
that,  if  granted,  the  pi^ecedent  might  lead  to 
IP'eat  abuse  and  delay  in  the  hearing  of  these 
cases.  We  should  allow  either  party  to  lie  by 
till  the  cause  was  decided  and  the  opinion  de- 
livered, and  then  to  apply  for  the  correction,  as 
the  exigency  of  the  case  might  require,  or  as 
the  ma&riality  of  the  fact  might  appear  from 
the  ground  upon  which  the  decision  was  placed. 
On  an  appeal,  the  parties  were  entitled  to  have 
All  the  facts  proved  in  the  case  before  the  court 
below,  in  the  judgment  of  the  court,  truly 
found,  and  stated  in  the  record,  that  either 
•deemed  material  to  the  decision;  and,  as  we 
have  seen,  the  remedy  is  ample  to  correct  any 
mistakes  committed,  if  applied  for  prior  to  the 
bearing  in  this  court.  The  court  are  not  will- 
ing to  go  further,  and  permit  the  remedy  to  be 
applied  after  the  case  is  heard  and  decided,  as 
«  Wall.  U.  S.,  Book  19. 


we  fear  that  such  a  precedent  would  work 
greater  injustice  and  hardship,  in  its 
♦general  use  and  application,  than  that  [*56o 
which  may  exist  in  any  particular  case. 

There  is  another  view  also,  arising  out  of 
the  facts  upon  which  this  motion  is  founded, 
which  should  be  stated. 

Accompanying  the  petition  and  affidavit  of 
the  appellee  is  the  original  record  of  the  evi- 
dence before  the  Court  of  Claims.  The  Sec- 
retary of  War,  in  October,  1861,  suspended 
the  payment  of  the  present  claims,  among  many 
others  originating  in  the  then  Western  Military 
District,  upon  charges  of  fraud  alleged  against 
them,  and  appointed  a  Board  of  Commission- 
ers to  hear  and  pass  upon  the  same  before  pay- 
ment. After  the  appointment  of  this  Board, 
and  when  General  Meigs  was  preftsed  to  pay 
this  claim  with  others,  he  constantly  advised 
the  claimants  that  the  claims  must  be  heard 
and  adjusted  before  the  Board,  and  until  then, 
they  would  not  be  recognized  or  paid;  and,  on 
the  4th  of  January,  1862,  the  papers  upon  which 
the  claims  of  the  appellee  were  founded,  were, 
by  direction  of  the  General  himself,  placed 
before  the  Board,  with  a  request  to  hear  and 
determine  the  amount  justly  due. 

This  step  taken  by  General  Meigs  was  well 
known  to  the  appellee,  who  was  present  in  St. 
Louis  at  the  time,  where  the  Board  *8at,  [*558 
It  is  true  that  there  is  no  proof  in  the  records 
to  show  that  he  presented  his  claims  before  the 
Board,  or  that  he  procured  any  witnesses  who 
appeared  before  them  in  the  course  of  their  in- 
vestigations. Four  witnesses  were  examined  on 
the  part  of  the  Government  on  the  subject  of 
the  reasonableness  of  the  prices  charged  for  the 
mortar-boats,  gun-boats,  and  other  work.  They 
proved,  if  not  mistaken,  a  considerable  over- 
charge in  the  work  and  materials.  No  witness- 
es were  produced  on  the  part  of  the  appellee, 
nor  were  those  on  the  part  of  the  Government 
cross-examined;  but,  on  the  13th  of  January, 
1862  (it  is  1861  in  the  record,  but  manifestly 
an  error),  he  addressed  a  letter  to  the  Board, 
dated  at  St.  Louis,  expressing  a  desire  to  sub- 
mit to  them  some  facts  in  relation  to  the  con- 
struction of  the  mortar-boats,  which  constituted 
the  principal  items  in  his  accounts.  In  that 
letter  he  states  the  history  of  his  communica- 
tions with  the  Navy  Department  and  with  Gen- 
eral Meigs,  on  the  subject  of  his  plans  for  the 
construction  of  the  mortar  boats,  and  of  the 
adoption  of  the  same  by  General  Fremont,  and 
of  the  contract  for  building  the  same,  and 
closes  it  by  saying  that  "Wnen  this  contract 
was  made,  I  supposed  I  would  have  to  pay  much 
higher  for  materials  and  labor  than  I  have  and, 
therefore,  the  job  has  been  more  profitable  in 
figures  than  I  expected.  To  do  this  work  I  had 
to  contract  debts  to  workmen  and  all  classes 
who  have  furnished  me  materials;  and  claim, 
as  I  have  in  no  respect  been  remiss  on  my  part, 
the  Government  should  deal  promptly  and  lib« 
erally  with  me." 

The  Board  adjusted  his  accounts  and  al- 
lowed a  balance  due  to  him  of  $95,655.24,  for 
which  he  accepted  a  voucher  and  gave  a  re- 
ceipt in  full;  and  the  payment  of  which  he  ac- 
cepted under  a  Resolution  of  Congress,  passed 
soon  afterward,  for  the  payment  of  claims,  au- 
dited and  allowed  by  this  Board  of  Commis- 
sioners. 
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Although  it  is  true  that  the  appellee  did  not 
present  his  claims  before  the  Board  as  stated  in 
the  finding  in  the  record  on  appeal,  it  cannot 
well  be  denied  but  that  he  made  himself  a 
party  to  their  proceedings,  and  took  the  bene- 
fit of  the  adjustment  of  his  accounts  b^  them, 
which  brings  the  case  within  the  principle  de- 
cided in  7  Wallace  [ante,  249.] 

The  motion  is  denied. 


JAMES  S.  WILKINS,  Surviving  Partner  of 
F.  H.  Clark  &  Co.,  Plflf.  in  Err., 

V. 

8EMPLE  ELLETT,  Administrator  of  Thomas 
U.  Quarles,  Deceased. 

(See  S.  C.  9  Wall.  740-743.) 

Pa3rment  to  administrator,  out  of  his  State, 

good. 

A  payment  at  the  place  of  bis  residence  by  a  for- 
eign debtor  to  an  administrator,  who  had  been  ap- 
pointed at  the  domldl  of  the  Intestate.  Is  good 
as  against  an  ancillary  administrator  appointed 
at  the  place  of  debtor's  residence. 

[No.  232.] 

Submitted  Jan.  25,  1870.  Decided  Feb.  14,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
State  for  the  Western  District  of  Tennessee. 

This  suit  was  brought  in  the  court  below  by 
Ellett,  administrator  of  one  Quarles,  deceased, 
to  recover  a  debt  due  the  intestate,  which  the 
defendant  had  previously  and  voluntarily  paid 
to  the  administrator  of  the  said  Quarles,  ap- 
pointed in  a  foreign  jurisdiction. 

.A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

The  verdict  and  judgment  in  the  court  be- 
low having  been  in  favor  of  the  plaintiff,  the 
defendant  sued  out  this  writ  of  error. 

Messrs.  Humes  and  Poston,  for  plaintiff  in 
error: 

The  question  presented  for  the  decision  of 
the  court  in  this  case  is,  whether  voluntary 
payment  to  a  foreign  administrator  effectually 
discharges  the  home  debtors. 

In  Thome  v.  Watkins,  2  Ves.  35,  Lord  Hard- 
wicke  said  that  all  debts  follow  the  person,  not 
of  the  debtor,  in  respect  to  the  right  of  prop- 
erty, but  that  of  the  creditor  to  Avhom  due. 

In  case  of  Parsons  v.  Lyman,  20  N.  Y.  112, 
the  court  says:  "Personal  property  has  no  lo- 
cality. It  is  subject  to  the  law  which  governs 
the  person  of  the  owner,  as  well  in  respect  to 
the  disi?o<^ition  of  it  by  act  inter  vivos,  as  to  its 
transmission  by  last  will  and  testament,  and  by 
succession  upon  the  owner  dying  intestate." 

The  legal  title  to  all  the  personal  property  of 
the  deceased,  including  chosss  in  action,  rests 
in  tlie  legal  representative. 

Beechcr  v.  Buckingham,  18  Conn.  110;  Shultz 
V.  Pulver,  11  Wend.  363;  Perkins  v.  Stone,  18 
Conn.  270;  Rand  v.  Hubbard,  4  Met.  252; 
Hutcliins  V.  Bk.  12  Met.  421 :  Suarez  v.  Mayor 
of  N.  Y.  2  Sandf.  Ch.  173:  Brown  v.  Brown,  1 
Barb.  Ch.  189;  Evans  v.  Tatem,  9  Serg.  &  R. 
258. 

An  executor  or  administrator  represents  the 
person  of  the  intestate,  and  so  far  as  the  title  of 
personal  property  is  concerned,  stands  in  his 
stead. 
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Co.  Litt.  209  a;  Shultz  v.  Pulver  (supra); 
Rand  v.  Hubbard  (supra)  ;  Brown  v.  Brow» 
(supra) ;  Whyte  v.  Rose,  3  Adol.  &  E.  N.  S. 
m;  Petersen  v.  C.  Bk.  32  N.  Y.  41,  45. 

True,  the  personal  representative  cannot  sue 
in  the  courts  of  another  State,  without  taking 
out  letters  of  administration  or  letters  testa- 
mentary' there;  but  this  want  of  power  ariae»» 
not  from  want  of  title,  but  because  of  the  pol- 
icy adopted  by  the  States,  to  secure  creditorm 
md  legatees  resident  within  their  borders. 

Doolittle  V.  Lewis,  7  Johns,  Ch.  51;  Parsons 
V.  Lyman,  20  N.  Y.  112;  Co.  Litt.  209  a; 
Schultz  V.  Pulver,  11  Wend.  363;  Vroom  v. 
Van  Horn,  10  Paige,  549;  Williams  v.  Storrs,  6 
Johns.  Ch.  353;  Trecothick  v.  Austin,  4  Mas. 
33. 

The  want  of  power  to  sue,  in  the  foreign 
representative,  is  mere  matter  of  form. 

Thome  v.  Watkins,  2  Ves.  35;  Doolittle  ▼. 
Lewis.  7  Johns.  Ch.  51. 

In  Nisbett  v.  Stewart,  2  Dev.  &  B.  24,  the 
Supreme  Court  of  North  Carolina  declared  a 
voluntary  payment  to  a  foreign  administrator 
ineffectual  as  a  discharge. 

Mr.   D.  K.  McKae,  for  defendant  in  error: 

The  appellant  relies  on  the  decisions  in  New 
York. 

It  is  unquestionably  true,  that  the  judicial 
opinion  in  New  York  adopts  the  view  of  the 
appellant;  but  this  opinion  is  derived  from 
dicta  and  not  from  any  adjudication  of  the 
direct  question. 

See  Parsons  v.  Ljrman,  20  N.  Y.  103. 

Judge  Story's  opinion  is  also  relied  on  (Tre- 
cothick V.  Austin,  4  Mas.  16-33) ;  but  this  alno 
was  mere  dictiun,  and  has  been  directly  contro- 
verted by  the  author  in  the  "Conflict  of  Laws,'* 
where  the  question  is  properly  presented  with 
its  qualifications. 

Conflict  of  Laws,  sees.  514,  514a,  514b,  515. 

The  identical  question  in  this  case  has  been 
presented  in  Tennessee,  and  the  law  of  that 
State  settled. 

It  is  there  taken  for  granted  as  a  settled  doc- 
trine, both  in  England  and  America,  that  an 
executor  or  administrator  appointed  in  one 
country  is  not,  by  virtue  of  such  appointment, 
entitled  to  sue,  or  liable  to  be  sued,  in  his  of- 
ficial capacity,  in  any  other  country.  There- 
fore, he  acquires  no  interest  in  the  assets,  and 
has  no  responsibility.  He  is  a  stranger  to  the 
debt,  without  authority  to  receive  or  give  ac- 
quittance. 

Young  V.  O'Neal,  3  Sneed,  55. 

The  statute  law  of  Tennessee  forbids  any  one 
to  enter  upon  the  administration  of  any  de- 
ceased person's  estate,  until  he  has  obtained 
letters  of  administration.  And  these  letters  are 
to  be  granted  by  the  county  court  where  de* 
censed  resided;  or,  where  there  are  bona  notA- 
bilia,  or  where  any  debtor  of  the  deceased  re- 
sides 

Code,  2201,  2202,  2203. 

This  statute  and  the  decision  of  the  Supreme 
Court  referred  to  alcove,  is  such  local  law  set- 
tling the  rights  of  property  in  tlie  State,  as 
the  Federal  Courts  are  bound  to  adopt,  for  the 
administration  cases  settle  the  rights  of  per- 
sons and  property,  hot))  real  and  personal. 

Swift  V.  Tyson,  16  Pet.  1;  3  Pet.  270;  1 
Wheat.  361;  13  Pet.  45;  1  Pet.  360-470;  2  Pet. 
492;  6  Pet.  291;  2  Pet.  675;  5  Pet.  151. 
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Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee. 

The  suit  was  broug^ht  by  Ellett,  adminis- 
trator of  Quarles,  deceased,  againat  Wilkins, 
in  the  court  below,  to  recover  a  debt  due  to  the 
intestate. 

The  case  is  this:  Quarles  died  in  the  State  of 
Alabama,  the  place  of  his  domicil,  where  letters 
of  administration  were  taken  out  by  William 
Goodloe,  of  that  State.  The  defendant,  a  resi- 
dent of  Memphis,  Tennessee,  was  indebted  to 
the  estate  in  the  simi  of  $3,455^2,  who,  being 
called  upon  at  Memphis  by  the  administrator, 
paid  the  debt  and  took  a  receipt,  for  which  sum 
the  administrator  duly  accounted  before  the 
Probate  Court  in  Alabama.  Afterwards,  Ellett, 
a  citizen  of  the  State  of  Virginia,  and  claim- 
ing to  be  next  of  kin  to  the  deceased,  took  out 
letters  of  administration  in  Tennessee,  and 
brought  this  suit  against  Wilkins  to  recover 
the  same  debt,  in  favor  of  whom  a  judgment 
was  rendered  for  the  amount,  in  pursuance  of 
the  instructions  of  the  court.  There  were  no 
creditors  or  distributees  of  the  intestate  in  the 
State  of  Tennessee.  The  court  held  that  the 
voluntary  payment  by  Wilkins  to  the  Alabama 
administrator  was  in  his  own  wrong,  and  that 
Uie  plaintiff  was  entitled  to  recover. 

It  has  long  been  settled,  and  is  a  principle  of 
universal  jurisprudence  in  all  civilized  nations, 
74a*]  that  the  personal  *estate  of  the  deceased 
is  to  be  regarded,  for  the  purposes  of  succes- 
sion and  distribution,  wherever  situated,  as 
haying  no  other  locality  than  that  of  his  4om- 
icil :  and  if  he  dies  intestate,  the  succession  is 
ffovemed  by  the  law  of  the  place  where  he  was 
domiciled  at  the  time  of  his  decease,  and  not 
by  the  conflicting  laws  of  the  various  places 
where  the  property  happened  at  the  time  to  be 
situated.  2  Kent)  Com.  420;  Story,  Confl.  of 
Laws,  sec.  370.  The  original  administrator, 
therefore,  with  letters  taken  out  at  the  place 
of  the  domicil,  is  invested  with  the  title  to  all 
the  personal  property  of  the  deceased  for  the 
purpose  of  collecting  the  effects  of  the  estate, 
paying  the  debts;  and  making  distribution  of 
the  residue,  according  to  the  law  of  the  place, 
or  directions  of  the  will,  as  the  case  may  be. 

It  is  true,  if  any  portion  of  the  estate  is 
situated  in  another  country  he  cannot  recover 
possession  by  suit  without  taking  out  letters  of 
administration  from  the  proper  tribunal  in  that 
country,  as  the  original  letters  can  confer  upon 
him  no  extraterritorial  authority.  The  diffi- 
culty does  not  lie  in  an^  defect  of  title  to  the 
possession,  but  in  a  limitation  or  qualification 
of  the  general  principles  in  respect  to  personal 
proper^  by  the  comity  of  nations,  founded 
upon  the  policy  of  the  foreign  country  to  pro- 
tect the  interests  of  its  home  creditors.  These 
letters  are  regarded  as  merely  ancillary  to  the 
original  letters,  as  to  the  collection  and  dis- 
tribution of  the  effects;  and  generally  are  sim- 
ply made  subservient  to  the  claims  of  the  do- 
mestic creditors,  the  residuum  being  transmit- 
ted to  the  probate  court  of  the  country  of  the 
domicil,  for  the  final  settlement  of  the  estate. 
It  is  upon  this  qualification  of  the  law  of  com- 
ity and  consequent  inability  of  the  original  ad- 
ministrator to  sue  in  the  foreign  country,  upon 
i  Wall. 


which  the  objection  is  founded  to  the  Validity 
of  the  voluntary  payment  by  the  foreign  debtoV 
to  him. 

There  is,  doubtless,  some  plausibility  in  it, 
growing  out  of  the  interest  of  the  home  credit- 
ors. But  it  has  not  been  regarded  of  sullieient 
weight  to  carry  with  it  the  judicial  mind  cf  che 
country.  With  the  exception  of  the  cases  in 
the  State  *of  Tennessee,  none  have  been  [*743 
referred  to,  nor  have  our  own  researches  found 
any,  maintaining  the  invalidity  of  the  payment. 
The  question  has  been  directly  and  indirectly 
before  several  of  the  courts  of  the  otates,  and 
the  opinions  have  all  been  in  one  direction — 
in  favor  of  the  validity.  Williams  v.  Storrs,  » 
Johns.  Ch.  353;  Doolittle  v,  Lewis,  7  lb.  51; 
Vroom  V.  Van  Home,  10  Paige,  540.  557,  316,. 
182;  Schultz  v.  Pulver,  11  Wend.  361;  Treco- 
thick  V.  Austin,  4  Mas.  33;  Stevens  v.  Gaylord,. 
11  Mass.  256;  Nisbet  v.  Stewart,  2  Dev.  &. 
Battle,  24;  Parsons  v.  Lyman,  20  N.  Y.  108. 

Mr.  Justice  Story,  in  his  Conflict  of  Laws, 
sec.  515  a,  has  expressed  a  doubt  as  it  re- 
spects the  soundness  of  the  doctrine  upon  prin- 
ciples of  international  law,  and  which  is  main- 
ly relied  on  in  the  present  case  by  the  dafend- 
ant  in  error.  He  had  affirmed  it  in  Trecothick 
V.  Austin  (4  Mass.  16,  23) ;  and  he  admits  in  a 
note,  p.  432,  that  if  a  debtor  be  found  in  a  for- 
eign country  where  the  creditor  died,  and  where 
he  had  his  domicil,  and  was  sued  by  the  admin- 
istrator, he  could  not  protect  himself  by  a  plea 
that  he  was  liable  to  pay  only  to  an  adminis- 
trator appointed  at  the  phice  of  his  (the  credi- 
tor's) domicil.  All  debts  follow  the  person, 
not  of  the  debtor  in  respect  of  the  right  or  prop* 
erty,  but  of  the  creditor,  to  whom  due.  Thome 
V.  Watkins,  2  Ves.  Sen.  85. 

The  judgment  of  the  court  below  reversed* 


THE    PROVIDENCE    RUBBER    00.    et    al., 

Appts., 

V. 

CHARLES    GOODYEAR'S    EXECUTOR    and 
The  Union  India  Rubber  Co.  et  al. 

(See  S.  C.  0  Wall.  807-811.) 

Cross-bill,  what  is — when  proper — substituted 

service. 

A  cross-bill  Is  brought  to  obtain  a  discovery  In 
aid  of  a  defense  to  the  original  suit,  or  to  obtain 
complete  relief  to  all  the  parties  as  to  the  mat- 
ters charged  in  the  original  bill. 

If  its  purpose  be  different  from  this,  it  is  not 
a  cross-bill,  though  it  may  have  a  connection  with 
the  same  genera  1  subject. 

When  the  bill  was  not  auxiliary  to  the  original 
suit  or  in  continuation  of  It.  the  case  was  not 
proper  for  substituted  service. 

[No.  35.] 
Argued  Jan.  26,  1870.      Decided  Feb.  14,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See,  also,  the  report 
of  the  case  between  these  parties,  of  which  this 
is  a  branch,  as  decided  by  this  court    (ante, 

r)Ofl  ^ . 

Messrs.  J.  H.  Pardons,  Abraham  Payne,  C. 
Gushing,  J.  A.  Garfield  and  W.  W.  Boyoe,  for 
appellants, 
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1.  As  to  the  motion  to  dismiss  for  want  of 
Jurisdiction : 

We  claim  that  the  granting  of  this  motion  by 
the  court  below  was  erroneous. 

The  parties,  the  subject-matter,  all  the  essen- 
tials of  jurisdiction  were  before  the  court.  The 
bill  was  filed  after  the  final  hearing  it  is  true, 
and  after  the  exceptions  to  the  master's  report 
had  been  ar^ed,  but  before  the  entry  of  any 
final  decree  m  the  original  suit. 

Process  was  not  served  until  after  the  final 
decree  in  the  original  suit,  but  the  motion  for 
substituted  service  was  heard  and  granted  in 
part,  Nov.  28,  1866,  the  day  the  court  delivered 
its  opinion  in  the  original  suit. 

G<>Ddyear,  one  of  the  defendants,  voluntarily 
appeared  without  being  served  with  process, 
and  filed  his  demurrer  Feb.  1,  1867,  his  own 
solicitor  also  appearing. 

As  to  the  demurrer: 

It  is  claimed  that  the  cross-bill  contains  mat- 
ters and  allegations  separate  and  distinct  from 
and  independent  of  the  matters  in  litigation  is 
the  original  suit. 

We  were  sued  bv  three  different  parties.  The 
master  reported  that  we  were  to  pay  a  large 
sum.  He  refused  to  ascertain  in  the  proportion 
due  to  each.  We  had  a  judgment  against  one 
of  the  parties,  the  existence  of  which  was  made 
known  to  the  master.  We  desired  that  the  pro- 
portions due  to  each  should  be  ascertained,  in 
order  that  we  mi^ht  claim  the  benefit  of  that 
udgment  in  reducing  the  amount  ascertained  to 
be  due  to  one  of  the  parties.  That  party  ap- 
peared before  the  master  and  claimed  that  he 
vras  entitled  to  a  large  portion,  if  not  the 
whole,  of  the  damages.  He  appeared  before  the 
court  making  the  same  claim  by  elaborate  peti- 
tions. Now,  we  submit  that  the  setting  up  of 
the  judgment  in  our  cross-bill,  was  not  only 
not  introducing  anything  foreign,  distinct  and 
independent,  but  it  was  essential  that  we  should 
set  it  up.  It  was  setting  up  a  perfectly  proper, 
legitimate  defense  in  the  form  of  a  cross-bill. 
Tlie  motions  and  petition  of  Goodyear  show  his 
distinct  interest.  They  were  part  of  the  pro- 
ceedings'in  the  original  suit,  and  if  he  has  a 
claim  by  himself  to  a  large  portion  if  not  the 
M'hole  of  these  damages,  we  have  a  right  to  set 
up  his  diverse  claim;  our  judgment;  and  the 
fact  that  his  proportion  is  to  be  reduced  by  the 
amount  of  this  judgment. 

Messrs.  William  B.  Curtis,  J.  H.  Ackerman 
and  B.  W.  Stoughton,  for  appellees: 

1.  A  cross-bill  is  matter  of  defense.  It  can- 
not embrace  new  and  distinct  matter  not  em- 
braced in  the  original  suit;  and  if  it  does  so, 
no  decree  can  be  founded  on  those  matters,  and 
the  cross-bill  is  open  for  a  demurrer  for  this 
cause. 

Story,  Ep.  PI.  sec.  631;  Galation  v.  Erwin, 
Hopk.  48;  Galation  v.  Cunningham,  8  Cow.  361. 

Nothing  can  be  more  entirely  foreign  to  the 
original  suit  than  the  matter  set  up  in  the 
cross-bill  respecting  the  alleged  judgment 
against  Charles  Goodyear,  deceai^,  and  the  ac- 
counting and  relief  prayed  for  in  the  cross-bill. 
The  settled  rule  of  courts  of  equity  in  respect 
to  a  cross-bill  like  the  one  demurred  to  in  this 
case,  is  stated  by  Judge  Story,  thus:  ''A  cross- 
bill being,  as  has  been  already  said,  a  matter  of 
defense,  is  confined  to  the  matters  in  litigation 
in  the  original  suit  and,  therefore,  if  it  s^ks  to 
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bring  before  the  court  other  distinct  matters 
and  rights,  it  is  no  longer  entitled  to  be  deemed 
a  cross-bill,  but  is  an  original  suit,  without 
such  a  restriction,  new  matters  might  be  intro- 
duced into  litigation  by  cross  suits  without 
end."     Storj'.  Eq.  PI.  sec  631. 

A  cross-bill  is  a  mere  auxiliary  suit  and  a 
dependency  of  the  original,  and  it  must  be  con- 
fined to  the  matters  in  question  in  the  biU. 
Cross  V.  Del  Valle,  1  Wall.  6,  17  L.  ed.  515. 

2.  The  cross-bill  is  filed  for  a  discovery  and 
an  account  when  the  subject  is  matter  of  set- 
off of  a  judgment,  and  where  the  plaintiff  can 
have  as  effectual  and  complete  a  remedy  in  a 
court  of  law  as  in  a  court  of  equity,  and  it  is 
clearly  demurrable. 

2  Dan.  Ch.  Pr.  (ed.  1846),  marg.  p.  28;  Din- 
widdle V.  Bailey,  6  Ves.  136;  Story,  Eq.  PL 
sec.  482. 

The  proper  way  to  set  off  one  judgment 
against  another,  is  by  motion.  Judgments,  not 
only  in  the  same  court,  but  in  different  courts, 
may  be  set  off  against  each  other  at  law  and 
the  power  c;f  courts  of  law  in  allowing  such 
set-offs  does  not  depend  upon  statute,  but  on 
the  general  jurisdiction  of  the  court  over  its 
suitors. 

Barker  v.  Braliam,  2  W.  Bl.  869;  Simpson  v. 
Hart,  1  Johns.  Ch.  94. 

Courts  of  equity  follow  the  law  in  matters  of 
set  off,  unless  there  is  some  equity  attaching  to 
the  transaction  between  the  parties. 

3.  It  appears  that  the  alleged  judgment 
against  defendant's  testator  was  a  proceeding 
by  attachment  of  certain  personal  property 
found  in  the  State  of  Rhode  Island;  that  there 
was  no  service  of  process  upon  him,  and  that  he 
never  appeared  or  contested  the  suit. 

It  was  a  mere  proceeding  in  rem,  and  not 
personally  binding  on  the  party  as  a  judgment 
m  personam.  It  affected  the  property  attached 
to  the  extent  thereof,  but  was  in  no  sense  a 
judgment  binding  the  party  beyond  that  prop- 
erty. 

McVicker  v.  Beedy,  31  Me.  314 ;  Story,  ContL 
L.  sec.  549;  6  Am.  Law.  Law  Reg.  (N.  S.),  5,  8; 
D'Arcy  v.  Ketch um,  11  How.  1C5. 

It  follows  that  a  bill — like  the  one  in  ques- 
tion, seeking  to  convert  a  proceeding  or  judg- 
ment in  rem  into  a  judgment  in  personam,  or 
to  establish  a  set-off  of  a  judgment  in  rem — 
cannot  be  sustained.  It  would  be  attended  with 
great  injustice  and  confusion,  and  is  without 
precedent. 

4.  Even  if  the  alleged  judgment  against  the 
defendant's  testator  was  a  judgment  in  person- 
am, the  complainants  jointly  owning  it  cannot 
offset  it  against  this  claim  of  Charles  Grood- 
year's  executor  against  the  Providence  Rubber 
Company,  one  of  their  number. 

It  is  an  elementary  principle,  that  the  debt 
sued  for,  and  the  debt  intended  to  be  set  off, 
must  be  mutual  and  due  in  the  same  right. 

1  Wheat.  Selw.  sec.  150;  Jackson  v.  Robin- 
son, 3  Mas.  138;  Cobb  v.  Haydock,  4  Day,  472, 

Joint  debts  cannot  be  set  off  against  separ- 
ate debts,  or  separate  debts  against  joint  d^ts, 
either  at  law  or  in  equity,  as  where  there  is  a 
separate  debt  due  from  a  partner,  and  a  joint 
debt  due  by  a  partnership.  Howe  v.  Sheppard,  2 
Sumn.  409;  Palmer  v.  Oreen,  6  Conn.  19;  La- 
due  V.  Hart,  4  Wend.  583. 
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Mr.  Jostloe  Swayne  delivered  the  opinion  of 
the  court: 

After  the  interlocutory  decree  was  entered  in 
the  case  of  Charles  Goodyear,  executor  of 
io8*]  Charles  Goodyear,  deceased  *and  others, 
against  The  Providence  Rubber  Company  and 
oUiers,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  and 
while  the  case  was  before  the  master  to  whom 
it  had  been  referred,  the  complainants  filed 
this  bill.  It  alleges  that  they  hold  a  judgment 
against  the  estate  of  Charles  Goodyear,  de- 
aeased,  in  favor  of  E.  M.  Chaffee  A  Co.  for 
the  sum  of  $48,216.20,  amounting,  with  inter- 
est thereon,  to  $72,215.20,  or  thereabout,  which 
they  insist  ought,  in  equity  and  good  conscience, 
to  be  offset  against  such  portion  of  the  damages 
to  be  recovered  in  the  suit  first  mentioned,  as 
may  be  due  and  payable  to  Charles  Goodyear, 
the  executor.  An  exhibit  is  annexed  to  the  bill 
and  made  a  part  of  it,  by  which  it  appears  that 
the  judgment  was  recovered  against  Cliarles 
Goodyear,  deceased,  in  his  lifetime,  by  attach- 
ment; that  process  was  not  served  upon  him; 
that  he  did  not  appear;  that  he  made  no  de- 
fense; that  the  cause  of  action  was  the  alleged 
breach  of  a  contract;  and  that  the  court  as- 
sessed the  damages  for  which  the  judgment 
was  rendered. 

It  further  appears  by  this  exhibit  that  the 
firm  of  E.  M.  Chaffee  &  Co.  consisted  of  Edwin 
M.  Chaffee,  George  O.  Bourn  and  William  W. 
Brown.  The  sheriff's  return  upon  the  writ  of 
attachment  is  as  follows: 

"For  want  oi  the  body  of  the  within  named 
defendant  to  be  by  me  found  in  my  precinct,  I 
-have  this  day,  at  11  o'clock  A.  M.,  made  serv- 
ice of  this  writ  by  attachinf^  two  pieces  grass 
eloth,  one  piece  red  fitting,  six  rolls  cotton  bat- 
ting, one  piece  of  perforated  rubber  cloth,  one 
roll  grass  cloth,  one  roll  sheeting  covered  with 
eotton  batting,  two  bundles  wadding,  one  piece 
basing,  set  forth  to  me  by  the  plaintiffs  as  the 
property  of  the  defendant,  and  have  left  a  true 
and  attested  copy  of  this  writ,  with  my  doings 
hereon,  with  Messrs.  Bourn  and  Brown,  in 
whose  hands  or  possession  I  found  said  goods 
and  chattels,  the  defendants  having  no  last  and 
usual  place  of  abode  within  my  precinct  where- 
at to  kave  a  copy." 

The  bill  further  sets  forth  that  the  Union 
India  Rubber  Co.  claims  to  be  a  Corporation  of 
8of*]  the  State  of  New  ♦York,  having  its  prin- 
cipal place  of  business  in  the  City  of  New  York, 
and  that  the  Phenix  Rubber  Company  claims 
to  be  a  Corporation  of  the  State  of  Connecticut, 
lutving  its  principal  place  of  business  also  in 
the  City  of  New  York. 

The  prayer  of  the  bill  is,  that  the  defendants 
set  forth  and  discover  what  share  of  the  dam- 
ages to  be  recovered  in  the  prior  suit  they  re- 
spectively claim ;  that  the  judgment  may  be  set 
off  against  that  portion  which  shall  belong  to 
Charles  Goodyear,  as  executor  of  Charles 
Goodyear,  deceased;  and  for  other  and  proper 
relief.  There  is  a  further  prayer  that  servipe 
of  process  may  be  made  upon  the  Corporation 
defendants,  by  serving  it  upon  their  solicitor  of 
record,  and  that  service  may  be  made  upon 
Qiarles  Goodyear,  the  executor,  by  some  disin- 
terested person  in  the  State  of  New  York. 
Substituted  service  was  made  upon  the  Corpo- 
rations accordingly,  pursuant  to  an  order  of 
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the  court.  Charles  Goodyear  entered  his  ap- 
pearance, and  demurred.  The  Corporations 
appeared  specially,  and  moved  to  dismiss  the 
bill.  The  demurrer  and  the  motion  were  both 
sustained,  and  the  bill  was  dismissed.  The 
complainants  thereupon  appealed  to  this  court. 

In  the  argument  here,  the  counsel  for  the  ap- 
pellants have  endeavored  to  support  the  bill, 
upon  the  ground  that  it  is  a  cross-bill,  having 
for  its  object  to  enforce  an  ottset  arising  under 
such  circumstances  as  give  a  court  of  equity 
jurisdiction  of  the  case,  and  authority  to  give 
the  relief  for  which  the  bill  specifically  prays. 
A  cross-bill  is  brought  to  obtain  a  discovery  in 
aid  of  a  defense  to  the  original  suit,  or  to  ob- 
tain complete  relief  to  all  the  parties  as  to  the 
matters  charged  in  the  original  bill.  It  should 
not  introduce  any  distinct  matter.  It  is 
auxiliary  to  the  original  suit,  and  a  graft  and 
dependency  upon  it.  If  its  purpose  be  different 
from  this,  it  is  not  a  cross-bill,  though  it  may 
have  a  connection  with  the  same  general  sub- 
ject. Mitford,  PI.  80,  81;  Ayres  v.  Carver,  17 
How.  691,  15  L.  ed.  179;  Cross  v.  Del  Valle,  1 
Wall.  5,  17  L.  ed.  515.  Here  the  original  suit 
was  for  the  infringement  of  a  patent.  The  de- 
fenses were  'invalidity  of  the  patent  and  [*8io 
a  license.  Neither  the  case  made  by  the  bill 
nor  the  defenses  set  up  in  the  answer  had  the 
slightest  relation  to  the  judgment  in  question. 
It  IS  entirely  foreign  to  the  grounds  of  the  con- 
troversy. Its  oniy  connection  with  the  parties 
was  that  it  belonged  to  the  defendants,  and  was 
against  the  testator  of  one  of  the  complainants. 
Any  discovery  in  relation  to  it  could  not  give 
or  help  anv  defense  to  the  original  suit.  It  was 
simply  a  fact  affecting  personally  a  portion  of 
the  parties,  but  no  more  affecting  the  litigation 
than  would  any  other  controversy  between  them 
as  to  lands,  stocks,  or  other  properly.  We, 
therefore,  hold  the  bill  to  be  an  original  and 
not  a  cross-bill. 

Can  it  be  sustained  as  such?  When  it  was 
filed,  no  decree  had  passed  in  the  original  suit 
for  the  payment  of  damages.  Non  constat  that 
such  a  decree  would  ever  be  made.  It  was  pos- 
sible that  the  court  might  annul  the  interlocu- 
tory order,  decree  for  the  defendants,  and  dis- 
miss the  bill.  The  bill  before  us  was,  therefore, 
prematurely  filed.  The  judgment  which  it  seeks 
to  enforce  was  recovered  m  a  proceeding  by  at- 
tachment. It  did  not  affect  the  defendant  per- 
sonally, and  bound  no  property  but  that  upon 
which  the  grasp  of  the  court  was  fixed  by  the 
service  of  the  writ  of  attachment.  Beyond  that 
it  was  ineffectual  for  any  purpose.  An  exe- 
cution could  not  be  issued  upon  it  to  reach 
other  property,  and  it  would  not  be  prima  facie 
evidence  against  the  defendant  in  another  suit 
upon  the  same  cause  of  action.  To  enforce  the 
contract  against  the  testator  while  living,  orchis 
executor  after  his  decease,  it  was  necessary  to 
sue,  procure  personal  service,  and  make  the 
same  proofs  as  if  the  judgment  in  attachment 
had  not  been  rendered.  Such  a  judgment  has 
no  more  efficacy  and  can  no  more  be  enforced 
in  equity  than  at  law.  The  demurrer  of  the  ex* 
ecutor  was  well  taken  and  properly  sustained. 
lyArcy  V.  Ketchum,  11  How.  165;  McVicker  v» 
Beedy,  31  Maine,  314;  Story,  Conflict  of  Laws, 
sec.  314. 

The  motion  to  dismiss  was  made  by  the  for- 
eign Corporations.    The  bill,  being  in  nowise 
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Sxi*]  auxiliary  to  the  original  suit  *nor  in 
continuation  of  that  proceeding,  the  case  was 
not  one  proper  for  substituted  service.  Dunn  v. 
Clarke,  8  Pet.  1.  They  were  not  bound  to  ap- 
pear. They  entered  their  appearance  specially, 
and  appeared  only  to  object  to  the  jurisdiction 
of  the  court. 

The  learned  judge  who  heard  the  case  below 
was  correct  in  ordering  the  bill  to  be  dismissed. 

The  decree  of  the  Circuit  Court  is  affirmed. 


!•]  ♦JOHN  E.  NEALE,  Appt, 

V. 

BENJAMIN  I.  NEALE  and  Mary  H.  Neale, 

his  Wife. 

(See  S.  C.  9  Wall.  1-12.) 

Amendments  to  pleadings,  when  allowed  an 
hearing — parol  gift  of  land — when  valid — 
when  enforced  in  equity — degree  of  proof. 

A  court  of  equltv  has  power  to  grant  amend- 
ments of  the  pleadings  after  the  cause  has  been 
heard  and  before  the  decree  is  passed. 

Equity  protects  a  parol  gift  of  land  If  accompa- 
nied by  possession,  and  if  the  donee  has  made  val- 
uable improvements  on  the  property. 

This  is  partlcularlv  true  where  the  donor  stipu- 
lates that  the  expenditure  shall  be  made,  and  makes 
It  a  consideration  or  condition  of  the  gift. 

A  parol  agreement — to  give  an  intended  daugh- 
ter-in-law a  Tot  of  land  as  a  home  for  the  family, 
If,  with  her  means,  a  suitable  dwelling-house  was 
erected  on  it,  which  has  been  done — will  be  en- 
forced in  equity  by  a  decree  of  specific  perform- 
ance. 

That  a  case  of  this  kind  be  made  out  with  rea- 
sonable certainty,  is  all  that  Is  required. 

[No.  33.] 
Argued  Jan.  25,  1870.      Decided  Feb.  21,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellees,  to  enforce  a  certain  al- 
leged contract  for  the  transfer  of  a  certain  lot 
of  land.  The  contract  was  void  as  not  being  in 
writing,  but  the  bill  prayed  for  its  enforce- 
ment upon  the  ground  of  performance  by  the 
complainants.  The  original  bill  alleged,  among 
other  things,  that  the  respondent  promised  to 
give  said  lot  to  one  or  the  other  of  the  com- 
plainants in  consideration  of  their  marriage, 
and  also  alleged  that  the  complainants  did  in- 
termarry, "partly  in  consideration  of  said 
promise."  The  bill,  as  subsequently  amended 
oy  leave  of  the  court,  varied  from  the  original 
form  chiefly  in  alleging  the  promise  to  have 
been  to  give  said  lot  to  the  complainant,  Mary 
H.  Neale,  and  in  omittinp^  the  clause  which 
stated  the  marriage  to  have  been  made  "partly 
in  consideration  of  such  promise.*'  The  court 
below  having  entered  a  decree  in  favor  of  the 
complainants,  the  respondent  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  W.  D.  Davidge  and  P.  Phillips,  for 
appellant: 

To  take  a  case  out  of  the  Statute  of  Frauds 
upon  the  ground  of  part  performance,  it  is  not 
only  indispensable  that  the  acts  done  should  be 
referable  exclusively  to  the  parol  contract,  but 

Note. — Specific  performance,  when  decreed — see  I 
note,  89  L.  ed.  U.  8.  96«.  ' 
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the  contract  must  also  establish,  by  competent 
proofs,  to  be  clear,  definite  and  unequivocal  in 
all  its  terms.  If  the  terms  are  uncertain  or 
ambiguous,  or  not  made  out  by  satisfactory 
proofs,  a  specific  performance  cannot  be  decreed. 

King  v.  Thompson,  9  Pet.  204;  Colson  v. 
Thompson,  2  Wheat.  336;  2  Story,  Eq.  Jur.  sec 
764:  Phillips  v.  Thompson,  1  Johns.  Ch.  131; 
Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  273. 

Now,  what  are  the  terms  of  the  contract,  as 
averred  in  the  original  bill?  They  are  to  give 
and  convey,  in  consideration  of  the  marriaee 
of  complainants,  to  both  of  them,  or  one  or  the 
other  of  them,  one  or  part  of  one  of  the  lota 
whereof  defendant  was  seised,  to  the  end  that 
with  money  then  belonging  or  expected  to  be- 
long to  the  oratrix,  they  might  erect  thereon  a 
dwelling-house  for  their  habitation  and  home. 

How  can  such  a  contract  be  specifically  per- 
formed ? 

King  V.  Thompson  (supra). 

A  bill  cannot  "Be  amended  after  publica- 
tion, in  any  other  respect  than  by  making  par- 
ties; and  no  new  change  can  be  introduced  nor 
material  fact  put  in  issue  which  was  not  so  be- 
fore; but  a  supplemental  bill  must  be  pre- 
ferred." 

1  Dam.  PI.  &  Pr.  478. 

It  is  a  settled  rule  of  practice  that  a  bill,  de- 
fective in  its  charges,  cannot  be  amended  after 
publication  and  cause  set  down,  and  especially 
after  hearing,  by  adding  new  chai^ges.  Such 
defects  can  only  be  supplied  by  supplemental 
bill. 

Chancellor  Kent,  Shepherd  v.  Merril,  3 
Johns..  Ch.  422. 

See,  also.  Story  Eq.  PI.  886;  Bowen  v.  Idley, 
6  Paige.  46;  Wilbur  v.  Collier,  1  Clark,  Ch.  315. 

The  order,  it  will  be  observed,  did  not  give 
leave  to  withdraw  the  replication. 

2  Dan.  970;  Vermillyea  v.  Odell,  4  Paige,  122. 
But  further,  the  amended  bill  makes  a  new 

case.  The  original  bill  averred  a  contract,  in 
consideration  of  marriage,  to  convey  to  both  the 
complainants,  or  to  one  or  the  other.  The 
amended  bill  expressly  abandons  any  consider- 
ation or  any  contract,  whether  for  a  valuable 
or  meritorious  consideration,  and  proceeds  en- 
tirely upon  an  alleged  parol  gift,  followed  bj 
possession  and  improvement. 

Shields  v.  Barrow,  17  How.  130,  15  L.  ed.  158; 
1  Dan.  Ch.  PI.  &  Pr.  54,  n.  2. 

The  true  rule  on  this  subject  is  laid  down  by 
the  Vice -Chancellor  in  Verplanck  v.  Merc.  Ins. 
Co.  1  Edw.  Ch.  46. 

Under  the  privilege  of  amending,  a  party  la 
not  to  be  permitted  to  make  a  new  bill.  Amend- 
ments can  only  be  allowed  when  the  bill  ia 
found  defective  in  proper  parties,  in  its  prayer 
for  relief,  or  in  the  omission  or  mistake  of  some 
fact  or  circumstance  connected  with  the  sub- 
stance of  the  case,  but  not  forming  the  sub- 
stance itself,  or  for  putting  in  issue  new  matter 
to  meet  new  allegations  in  the  answer. 

See,  also,  the  authorities  there  referred  to, 
and  Story,  Eq.  PI.  884;  see  Mayor  v.  Dry,  2 
Sim.  &  S.  113. 

Messrs.  J.  C.  Kennedy  and  W.  B.  Webb, 
for  appellees: 

It  was  ar*ruFd  by  the  appellant's  counsel  in 
the  court  below,  and  a^i^in  here,  that — 

"After  pu])lieation  has  passed,  and  the  case 
has  been  set  down  for  hearing^  the  bill  can  Y^e 
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amended  in  no  other  respect  than  by  making 
new  parties." 

Such,  it  is  respectfully  submitted,  is  not  the 
rule,  so  far  as  the  power  of  a  court  of  equity 
to  grant  leave  to  amend  in  a  case  where  justice 
requires  amendment,  is  concerned. 

Although  courts  of  equity  have  prescribed 
forms  of  proceeding,  the  latter  are  flexible  and 
may  be  suited  to  the  dilfcrent  posture  of  cases. 

1  Story,  En.  Jur.  sec.  28;  Mitf.  Ch.  PL  326, 
331;  Story,  Eq.  PI.  sec.  9U5;  Dan.  Ch.  Pr.  & 
PI.  463. 

If  a  plaintiff  takes  advantage  of  an  order  to 
amend,  so  as  entirely  to  change  his  case  and  to 
make  the  bill  a  perfectly  new  one,  he  will  be 
orciered,  upon  motion,  to  place  the  defendant  in 
the  same  position  with  regard  to  costs  that  he 
would  have  been  in  had  the  plaintiff,  instead  of 
amending,  dismissed  his  original  bill  with  costs, 
and  filed  a  new  one. 

Dan.  Ch.  Pr.  &  PI.  463. 

In  Smith  v.  Babcock,  3  Sumn.  583,  the  court, 
among  other  things,  said:  "The  whole  matter 
(the  matter  of  amendments)  rests  in  the  sound 
discretion  of  the  court." 

Dan.  Ch.  PI.  &  Pr.  481. 

The  parties,  the  subject-matter,  the  scope, 
object  and  prayers  of  the  one  bill,  are  essen- 
tially the  same  as  those  of  the  other. 

It  was  argued  in  tlie  court  below  by  the  ap- 
pellant's counsel,  that  the  amended  bill  does 
not  aver  any  contract  nor  any  consideration  to 
support  a  contract. 

A  contract,  it  is  submitted,  is  "an  agree- 
ment upon  sufficient  consideration  to  do  or  not 
to  do  a  particular  thing.'' 

2  Bl.  Com.  442. 

And  according  to  this  definition,  three  things 
must  concur  to  constitute  a  contract:  First, 
th^re  must  be  an  agreement  (i.  e.  a  mutual 
bargain  or  convention,  between  two  or  more 
persons  competent  to  contract) ;  second,  a  suffi- 
cient consideration;  and  third,  a  thing  to  be 
done  or  omitted. 

"Expenditure  for  valuable  improvements, 
induced  by  parol  contract  and  in  execution  of 
it,  is  regarded  in  equity  as  a  valuable  consider- 
ation for  the  purposes  of  a  specific  execution  of 
such  contract." 

Am.  Note  to  Lester  v.  Foxcroft,  1  Lead.  Cas. 
in  Eq.  569;  King  v.  Thompson,  9  Pet.  219. 

In  almost  every  State  of  this  Union,  the  rule 
is  well  settled  that,  in  equity,  part  performance 
takes  a  parol  agreement  out  of  the  operation  of 
the  Statute  of  Frauds. 

Am.  Note  to  Lester  v.  Foxcroft  (supra). 

Admission  into  possession  having  unequivo- 
cal reference  to  the  contract,  has  always  been 
considered  an  act  of  part  performance. 

Am.  Note  to  Lester  v.  Foxcroft,  1  Lead.  Cas. 
in  E(j.  567. 

It  IS  enough  that  the  court  can  ascertain  the 
terms  of  the  promise  with  reasonable  certainty 
from  the  whole  evidence. 

Am.  Note  to  Lester  v.  Foxcroft  (supra) ; 
Parkhurst  v.  Van  Cortlandt,  14  Johns.  31. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  appellees  commenced  a  suit  in  equity  in 
the  court  below,  to  enforce  against  the  ap- 
pellants a  parol  contract  concerning  real  estate, 
on  the  grounds  that,  by  act  of  part  pcrform- 
9  Wall. 


;  ance,  it  was  taken  out  of  the  operation  of  tae 
Statute  of  Frauds.  After  the  cause  had  been 
heard,  the  court  of  its  own  motion  gave  the 
complainants  leave  to  amend  their  bill  on  the 
I  pa^nnent  of  cost.  The  reason  for  this  action  of 
the  court  is  not  given,  and  we  are  left  to  infer 
what  it  was  from  the  subseijuent  proceedings 
in  the  case.  It  appears  that  all  the  pleadings 
were  amended  and  the  cause  heard  a  second 
time,  on  substantially  the  same  evidenca  un 
which  it  Avas  first  heard,  when  the  court  ren- 
dered a  decree  in  favor  of  the  complainants.  It 
would,  therefore,  seem  clear  tluit  the  court  of 
the  original  hearing  was  satisfied  the  evidence 
made  out  a  case  for  relief,  but  different  from 
the  case  stated  in  the  bill,  and,  as  the  pleadings 
must  correspond  with  the  evidence,  it  was 
necessary  either  to  dismiss  the  bill  without 
prejudice,  or  to  give  the  leave  to  amend.  The 
court  adopted  the  latter  alternative,  doubtless 
with  a  view  to  save  expense  to  the  parties,  and 
because  such  a  course  could  not,  by  any  possi- 
bility, work  any  harm  to  the  defendant. 

It  is  insisted  that  this  proceeding  was  erro- 
neous; that  after  a  cause  has  been  heard,  the 
power  of  allowing  amendments  ceases,  or  if  it 
exists  at  all,  it  cannot  go  so  far  as  to  authorize 
a  plaintiff  to  change  the  framework  of  his  bill, 
and  make  an  entirely  new  case,  although  on 
the  same  subject-matter,  as,  it  is  contended, 
was  done  in  this  instance  under  the  leave  to 
amend. 

This  doctrine  would  deny  to  a  court  of  equity 
the  power  to  grant  amendments  after  the  cause 
was  heard  and  before  decree  was  passed,  no 
matter  how  manifest  it  was  that  the  purposes 
of  substantial  justice  required  it,  and  would, 
if  sanctioned,  frequently  embarrass  the  court 
in  its  efforts  to  adjust  the  proper  mode  and 
measure  of  relief.  To  accomplish  the  object 
for  which  a  court  of  equity  was  created,  it  has 
the  power  to  adapt  its  proceedings  to  the  exi- 
gency of  each  particular  case,  but  this  power 
would  very  often  be  ineffectual  for  the  purpose, 
unless  it  also  possessed  the  additional  power, 
after  a  cause  was  heard  and  a  case  for  relief 
*made  out,  but  not  the  case  disclosed  by  the  [*g 
bill,  to  allow  an  alteration  of  the  pleadings  on 
terms,  that  the  party  not  in  fault  would  liave 
no  reasonable  groimd  to  object  to.  That  the 
court  has  this  power  and  can,  upon  hearin«?  the 
cause,  if  unable  to  do  complete  justice  by  reiisi^n 
of  defective  pleadings,  permit  amendments,  both 
of  bills  and  answers,  is  sustained  by  the  au- 
thorities. Mitf.  Ch.  PL  pp.  326,  331;  Storv, 
Eq.  PI.  sees.  904  and  906;  Dan.  Ch.  Pr.  &  PI. 
pp.  463,  466;  Smith  v.  Babcock,  3  Sumn.  583; 
McArtee  v.  Engart,  13  111.  242. 

Necessarily,  in  a  federal  tribunal  the  matter 
of  amendment  at  this  stage  of  the  progress  of 
a  cause  rests  in  the  sound  discretion  of  the 
court.  At  an  earlier  stage,  this  discretion  is 
controlled  by  the  rules  of  equity  practice 
adopted  by  this  court,  but  not  so  upon  the 
hearing,  for  there  is  no  rule  on  the  subject  of 
amendments  applicable  to  a  cause  which  has 
advanced  to  thi.s  |>oint.  As,  therefore,  the  leave 
to  nmend  in  this  instance  was  within  tho  dis- 
cretion of  the  court,  we  will  proceed  to  dispose 
of  the  case  on  its  merits. 

It  is  unnecessary,  in  the  view  we  have  tiken 
of  the  power  of  the  court  over  amendments  at 
the  hearing,   to  discuss  the  question  whether 
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the  amended  bill  is  materially  different  from 
the  original  bill.  It  is  enough  to  know,  if  dif- 
ferent, that  the  subject-matter  of  both  bills  is 
the  same,  and  that  the  contract,  consideration, 
promise,  and  acts  of  part  performance,  stated 
in  the  amended  bill,  are  stated  nvith  sufficient 
precision  and,  if  supported  by  proof,  entitle 
the  complainants  to  the  relief  which  they  seek 
at  the  hands  of  a  court  of  equity.  The  Statute 
of  Frauds  requires  a  contract  concerning  real 
estate  to  be  in  writing,  but  courts  of  equity, 
whether  wisely  or  not  it  is  too  Late  now  to  in- 
quire, have  stepped  in  and  relaxed  the  rigidity 
of  this  rule,  and  hold  that  a  part  performance 
removes  the  bar  of  the  Statute,  on  the  ground 
that  it  is  a  fraud  for  the  vendor  to  insist  on  the 
absence  of  a  written  instrument,  when  he  had 
permitted  the  contract  to  be  partly  executed. 
And  equity  protects  a  parol  gift  of  land,  equally 
with  a  parol  agreement  to  sell  it,  if  accom- 
panied by  possession,  and  the  donee,  induced  by 
10*]  *the  promise  to  give  it,  has  made  valua- 
ble improvements  on  the  property.  And  this 
is  particularly  true,  where  the  donor  stipulates 
that  the  expenditure  shall  be  made,  and  by  do- 
ing this  makes  it  the  consideration  or  condi- 
tion of  the  gift.  Amer.  Note  to  Lester  v.  Fox- 
croft,  1  Lead.  Cas.  in  £q.  625. 

Was  this  gift  in  question  made  to  Mar^  H. 
Neale  and  her  children,  and  has  the  condition 
on  which  it  was  given  been  performed  so  as  to 
make  it  inequitable  for  the  donor  to  escape 
from  his  engagement?    We  do  not  propose  to 
discuss  the  evidence  at  length,  in  order  to  vin- 
dicate the  conclusion  we  have  reached  in  regard 
to  it.    It  is  in  many  respects  conflicting  and 
contradictory,  and  it  is  to  be  regretted  that  the 
contest  over  this  property,  like  all  contests  be- 
tween near  relations,  has  elements  of  bitter- 
ness in  it.    It  is  enough  to  say,  for  the  purposes 
of  this  suit,  that  on  the  whole  evidence  it  is 
reasonably  certain  that  John  £.  Neale  agreed 
to  give  to  Mary  Hamilton,  who  was  about  to 
marry  his  son,  in  furtherance  of  the  marriage, 
the  lot  in  controversy,  for  the  benefit  of  her- 
self and  children,  and  for  a  home  for  the  fam- 
ily, if,  with  her  means,  a  suitable  dwelling- 
house  was  erected  on  it,  and  that  this  has  been 
done.    On  no  other  theory  of  this  case  are  the 
undisputed  facts  reconcilable  with  the  conduct 
of  the  parties.     There  is  no  dispute  that  the 
husband,  before  and  after  marriage,  was  of  dis- 
sipated habits ;  that  the  father  knew  it,  and  had 
but  little  confidence  in  his  ability  to  manage 
money  with  judgment,  and  was  desirous  that 
the  property  of  the  wife  should  not  be  em- 
barked in  the  husband's  business.    What  so  nat- 
ural as  that  a  father,  having  a  son  of  this  char- 
acter about  to  marry  a  lady  of  property,  should 
wish  to  have  her  property  secured  against  the 
consequences    of    her    husband's    improvidence 
and  dissipation  ?    This  could  not  be  done,  as  he 
had  a  lot  to  give  on  the  occurrence  of  the  mar- 
riage, by  agreeing  to  give  it  to  the  son  if  he 
improved  it  with  his  wife's  means,  because  he 
might  sell  it  and  waste  the  money,  or  become 
involved  in  debt  and  lose  it  in  that  way.    In- 
deed, we  are  assured  from  the  father's  own  es- 
XX*]  timate  of  his  •son's  character,  he  feared 
the  happening  of  one  or  the   other  of  these 
events  in  case  he  donated  the  lot  to  the  son, 
and,  to  avoid  placing  his  own  gift  and  the 
wife's  inheritance  in  equal  peril,  he  did  what 
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any  other  parent  Under  like  circumstancea 
would  have  done,  gave  the  lot  to  the  wife,  s» 
that,  if  improved  by  her,  it  would  be  safe  at  all 
times  from  the  effects  of  the  husband's  folly, 
and  be  a  secure  home  for  the  family.  It  is  true, 
the  declarations  of  the  father  on  the  subject 
are,  literally  taken,  contradictory,  but  we  place 
but  little  reliance  as  evidence  on  his  statement* 
made  to  some  witnesses,  tha^  the  gift  was  to 
the  son,  because  they  are  in  conflict  with  state- 
ments frequently  made  at  different  tinies  U> 
other  persons,  that  the  gift  was  to  the  wifc^ 
and  are  inconsistent  with  his  conduct  and  mo- 
tives fairly  deducible  from  the  other  evidence 
in  the  case.  Besides,  in  one  sense,  it  is  true 
the  gift  was  to  the  son,  as  it  was  for  his 
benefit,  and  would  not  have  been  made  if  he 
had  remained  single;  and  in  this  sense  the 
father  doubtless  meant  his  declarations  on  the 
subject  to  be  received. 

As,  therefore,  the  gift  was  to  the  wife,  and 
in  fee  simple,  for  a  less  estate  would  not  secure 
the  object  the  father  had  in  view,  it  remains  to 
be  seen  what  was  done  with  the  property  after 
the  intermarriage  of  the  parties.  And  here  the 
character  of  the  evidence,  and  its  effect  on  the 
issue  we  are  considering,  cannot  be  misappre- 
hended. It  appears  that  shortly  after  the  mar- 
riage the  house  was  built  with  money  belong- 
ing to  the  wife,  and  with  the  knowledge  of  the 
appellant,  who  lived  on  an  adjoining  lot  and 
acted,  according  to  one  witness,  as  general  su- 
pervisor in  the  matter.    It  further  appears  that 
on  the  completion  of  the  house  the  newly  mar- 
ried couple  lived  in  it,  for  a  season,  and  after- 
wards rented  it,  and  that  during  their  absence 
on  a  casual  visit  to  Maryland  in  1861,  it  havinf- 
become  temporarily  vacant  by  the  withdrawiu 
of   the   tenant,   the   appellant,   without    their 
knowledge  and  consent,  moved  into  it  and  still 
retains  possession  of  it.     It  is  impossible,  ia 
view  of  these  facts,  which  prove  that  the  con- 
dition of  the  gift  had  been  performed,  to  escape 
the  conclusion  that  the  father  at  the  outset  was- 
satisfied    with    the    arrangement,    *and    [*xs^ 
that  his  subsequent  conduct,  tending  to  show 
that  he  had  disavowed  it,  was  an  afterthought. 

It  is  insisted  that  a  part  of  the  money  xu^ed 
in  building  the  house  was  advanced  by  the 
father,  who,  in  conjunction  with  the  son,  bor- 
rowed it  from  Mrs.  Sears,  and  that,  therefore^ 
the  consideration,  pro  tanto,  for  the  gift  has^ 
failed.  It  is  clear  that  the  husband  received 
from  the  wife's  guardian  more  money  than  was 
required  to  build  the  house,  and  had  agreed 
with  her  to  devote  enough  of  it  te  this  pur- 
pose, but  instead  of  doing  this,  unfortunately,, 
he  employed  a  portion  of  it  in  his  store,  which 
rendered  necessary  the  Sears  loan.  This  loan, 
secured  by  the  father  on  the  property  in  con- 
troversy, stood  on  the  books  of  the  son  as  a 
confidential  debt  due  his  wife,  and  when  he 
failed  and  assigned  his  property,  he  recognized 
it  as  such  and  preferred  it  over  all  other  debts 
There  was  certainly  nothing  wrong  in  this  pro- 
vision, which  relieved  the  property  of  the  wife 
of  an  incumbrance  created  because  the  hus- 
band had  misappropriated  her  money,  and,  as- 
the  father  accepted  the  trust  under  the  assi^nn- 
ment,  with  this  debt  thus  preferred,  and  at  the 
same  time  received  sufiieient  property  to  pay 
it,  it  is  hard  te  see  wherein  he  has  cause  of 
complaint  in  this  matter,  or  how  he  can  truth- 
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fully  say  he  paid  any  part  of  the  money  that 
went  into  the  house.  In  any  proper  sense  the 
house  was  built  with  the  wife's  money,  and 
equity  will  give  her  the  benefit  of  it  in  this 
controversy  with  the  father. 

As  before  remarked,  the  case  as  stated  is 
made  out  with  reasonable  certainty,  which  is 
all  tliat  is  required.  Note  to  Lester  v.  Foxcroft, 
supra;  Mondy  v.  Jolliff,  5  Mylne  &  C,  p.  177. 
Any  other  degree  of  certainty  in  a  case  of  this 
character  is  unattainable. 

Damages  will  not  compensate  for  the  breach 
of  this  contract,  nor  answer  the  intention  of 
the  parties  to  it,  and  a  specific  performance  is 
therefore  essential  to  the  complete  ends  of 
justice. 

The  decree  of  the  court  below  is  affirmed. 


UNTED  STATES,  PlflT., 

V. 

HENRY  C.  DE  WITT. 
(See  S.  C.  9  Wall.  41-46.) 

Power  of  Congress  over  trade  in  State — Act  as 
to  sale  of  petroleum. 

Coneress  has  no  power,  under  the  Constitution, 
to  prohibit  trade  within  the  limits  of  a  State. 

The  20th  section  of  the  Act  of  March  2,  1867,  In 
reeard  to  the  sale  of  petroleum  oil,  is  not  a  con- 
stitutional law,  except  so  far  as  it  operates  with- 
in the  United  States,  but  without  the  limits  of 
any   State. 

[No.  88.] 
Argued  Nov.  25,  1869.      Decided  Feb.  21,  1870. 

IN  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Mich- 
igan. 

This  case  arose  upon  an  indictment  found  in 
the  court  below  against  the  defendant,  for  sell- 
ing illuminating  oil,  inflammable  at  less  tem- 
perature and  fire  test  than  110  degrees  Fahren- 
heit. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  the  plaintiff: 

I.  The  validity  of  the  Statute  is  to  be  pre- 
sumed, until  a  violation  of  the  Constitution  is 
shown  beyond  reasonable  doubt. 

Ogden  V.  Saunders,  12  Wheat  240;  Shollen- 
berger  v.  Brinton,  52  Pa.  67;  Met.  Bk.  v.  Van 
Pyck,  27  N.  Y.  460. 

II.  Congress  may  establish  police  regulations, 
as  well  as  the  Legislatures  of  the  Stateis,  confin- 
ing its  operations,  however,  to  subjects  over 
which  it  has  control  under  the  Constitution. 

Cooley,  Const.  Lim.  586. 

Instances  of  the  exercise  of  this  power  over 
certain  instruments  or  agencies  of  commerce, 
for  the  protection  of  life  or  property,  are  found 
in  the  Acts  of  Mar.  3,  1843.  5  Stat,  at  L.  626; 
Aug.  30,  1852,  10  Stat,  at  L.  61 ;  May  6,  1864, 
13  Stat,  at  L.  63;  July  25,  1866,  14  Stat,  at  L. 
228.  ^ 

Although  the  main  purpose  of  the  enactment 
in  question  may  be  the  protection  of  consumers 
against  danger,  one  sui)stantial  reason  for  it 
may  be  the  regulation  of  commerce  between  the 
States  and  with  foreign  countries;  the  protec- 
tion of  transportation  companies  and  the  pro- 
tection of  the  United  States  revenue  officers  in 

NOTK. — Rl^ht  of  statej*  to  ropilnte  their  internal 
commerce — see  note,  6  L.R.A.  559. 
•  Wall. 


the  examination,  gauging,  etc.,  made  necessary 
for  the  convenient  assessment  and  collection  of 
excise  taxes.  It  may  well  be  contended,  that 
in  the  absence  of  any  regulation  by  a  State,  the 
Regulations  of  this  section  of  the  Act  of  Con- 
gress are  fairly  incidental  to  the  exercise  of  the 
power  to  regulate  commerce  or  of  the  taxing- 
power,  and  as  such  constitutional. 

The  provisions  of  the  internal  revenue  laws 
imposing  excise  taxes  on  mineral  oil,  in  forcL» 
at  the  date  of  the  alleged  ofl^ense,  are  found  in 
sec.  9,  ch.  184,  Act  18G6,  14  Stat,  at  L.  128, 
being  the  amendment  to  section  94  of  the  Act, 
June  30,  1864. 

Messrs.  John  6.  White,  Henry  S.  Sherman 
and  John  A.  Wills,  for  defendant: 

The  right  to  enact  laws  of  this  description 
must  be  expressly  given  in  the  Constitution,  or 
must  be  necessary  for  the  convenient  exercise 
of  the  powers  expressly  given.  This  right  i^ 
not  directly  expressed.  The  only  provisions 
from  which  it  can  possibly  be  implied  are:  1. 
The  power  of  Congress  to  provide  for  the  gen- 
eral welfare.  2.  The  tax  power.  3.  The 
power  to  regulate  commerce. 

The  first  power  may  be  briefly  dismissed.  It 
seems  unnecessary  to  add  anything  to  Judge 
Story's  demonstration,  that  the  clause  to  pro- 
vide for  the  general  welfare  contains  no  grant 
power,  and  is  only  a  part  of  the  power  of  tax- 
ation. 

Marshall,  that  fountain  of  constitutional  wis- 
dom, considered  it  part  of  the  taxing  power. 

Gibbons  v.  Ogden,  9  Wheat.  199. 

The  manifest  object  of  this  law  was  to  se- 
cure the  safety  of  the  citizen,  not  the  increase 
of  the  revenue  of  the  State.  It  is,  therefore,  a 
police  measure  and,  therefore,  within  the  re- 
served powers  of  the  several  States.  Congress, 
as  to  whose  intentions  we  now  dispute,  has  dis- 
tinctly declared  the  purpose  of  this  law  to  be 
safety,  not  revenue,  by  repealing  all  that  part 
of  the  Statute  which  imposed  a  5ix,  while  leav- 
ing still  in  force  the  penal  section  now  in  ques- 
tion. 

15  U.  S.  Stat,  at  L.  sec.  109,  p.  167. 

The  States  alone  possess  these  police  powers, 
because  their  exercise  by  either  the  States  or 
the  Federal  Government  must  be  repugnant 
and  incompatible  with  the  possession  of  such 
powers  by  the  other. 

License  cases,  5  How.  031,  Per  Grier,  J.,  and 
cases  cited. 

The  police  power  of  a  State  extends  to  all 
matters  relating  to  the  health,  safety  or  morals 
of  its  citizens,  and  to  everything  referring  to 
its  domestic  economy  and  of  the  relations  of 
the  people  to  each  other  and  the  States. 

Federalist,  No.  45,  216;  Passenger  cases,  T 
How.  52.3,  550;  4  Bl.  Com.  162;  Groves  v. 
Slaughter,  15  Pet.  512;  License  cases,  5  How. 
589.  631;  6  Greenl.  412;  4  Blackf.  107;  Holmos 
V.  Jennison,  14  Pet.  568;  Gibbons  v.  Ogden,  !> 
Wheat.  203;  N.  Y.  v.  Miln,  11  Pet.  133;  Brown 
V.  Md.  12  Wheat.  441;  4  Sandf.  492;  20  Barb. 
567;  5  How.  628;  7  How.  414;  7  How.  417;  1 
Black,  603,  17  L.  ed.  191. 

This  Act  prohibits  a  state  tax  on  these  ar- 
ticles. 

If  not  a  police  Act,  it  is  a  regulation  of  com- 
merce. By  art.  1,  sec.  8,  of  the  U.  S.  Connt. 
Congress  cannot  regulate  the  internal  commerce 
of  a  State. 
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Passenger  cases,  7  How.  400,  per  McLean; 
License  cases,  5  How.  583;  License  cases,  5 
How.  620,  per  Woodbury. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  upon  a  certificate  of 
'division  of  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan. 

The  record  shows  an  indictment  against  the 
defendant  under  the  29th  section  of  the  Inter- 
nal Revenue  Act  of  March  2,  1867  (14  Stat,  at 
L.  484),  which  makes  it  a  misdemeanor,  punish- 
able by  fine  and  imprisonment,  to  mix  for  sale 
naptha  and  illuminating  oils,  or  to  sell  or 
ofl^er  such  mixture  for  sale,  or  to  sell  or  offer 
for  sale  oil  made  of  petroleum  for  illuminating 
purposes,  infiammabfe  at  less  temperature  than 
110  degrees  Fahrenheit.  The  ofi'ense  charged 
was  offering  for  sale  oil  made  of  petroleum  of 
the  description  specified  in  the  statute,  at  De- 
troit, Michigan.  To  this  indictment  there  was 
a  demurrer ;  and  thereupon  arose  the  two  ques- 
tions on  which  the  judges  were  opposed  in  opin- 
ion, namely: 

( 1 )  Whether  the  facts  charged  in  the  indict- 
ment constitute  any  offense  under  any  valid 
and  constitutional  law  of  the  United  States. 

(2)  Whether  the  aforesaid  section  29  of  the 
Act  of  March  2,  1867,  is  a  valid  and  constitu- 
tional law  of  the  United  8tates. 

The  first  of  these  questions  relates  exclusively 
to  the  case  made  by  the  indictment.  The  fact 
charged  was  a  sale  of  a  particular  description 
of  illuminating  oil  within  the  limits  of  a  State. 
There  was  no  allegation  that  the  sale  was  in 
Tiolation  or  evasion  of  any  tax  imposed  on  the 
property  sold.  It  was  alleged  only  that  the 
sale  was  made  contrary  to  the  Statute. 

The  question  certified  resolves  itself  into 
this:  Has  Congress  power,  under  the  Constitu- 
tion, to  prohibit  trade  within  the  limits  of  a 
SUtet 

That  Congress  has  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  sev- 
eral States,  and  witli  the  Indian  tribes,  the 
Constitution  expressly  declares.  But  this 
44*]  'express  grant  of  power  to  regulate  com- 
merce among  the  States  has  always  been  under- 
stood as  limited  by  its  terms;  and  as  a  vir 
tual  denial  of  any  power  to  interfere  with  the 
internal  trade  and  business  of  the  separate 
States ;  except,  indeed,  as  a  necessary  and  prop- 
er means  for  carrying  into  execution  some  other 
power  expressly  granted  or  vested. 

It  has  been  urged  in  argument  that  the  pro- 
-vision  under  which  this  indictment  was  framed 
is  within  this  exception ;  that  the  prohibition  of 
the  sale  of  the  illuminating  oil  described  in  the 
indictment  was  in  aid  and  support  of  the  inter- 
nal revenue  tax  imposed  on  other  illimiinating 
oils.  And  we  have  been  referred  to  provisions, 
supposed  to  be  analogous,  regulating  the  busi- 
ness of  distilling  liquors,  and  the  mc^e  of  pack- 
ing various  manufactured  articles;  but  the 
analogy  appears  to  fail  at  the  essential  point, 
for  the  regulations  referred  to  are  restricted 
to  the  very  articles  which  are  the  subject  of 
taxation,  and  are  plainly  adapted  to  secure  the 
collection  of  the  tax  imposed;  while,  in  the 
case  before  us,  no  tax  is  imposed  on  the  oils  the 
sale  of  which  is  prohibited.  If  the  prohibition, 
therefore,  has  any  relation  to  taxation  at  all,  it 
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is  merely  that  of  increasing  the  productii/n  and 
sale  of  other  oils  and,  consequently,  the  revenue 
derived  from  them,  by  excluding  from  the  mar- 
ket the  particular  kind  described. 

This  consequence  is  too  remote  and  too  un- 
certain to  warrant  us  in  saying  tliat  the  prohi- 
bition is  an  appropriate  and  plainly  adapted 
means  for  carrying  into  execution  the  power  of 
laying  and  collecting  taxes. 

There  is,  indeed,  no  reason  for  saying  that  it 
was  regarded  by  Congress  as  such  a  means,  ex- 
cept that  it  is  found  in  an  Act  imposing  in- 
ternal duties.  Standing  by  itself,  it  is  plainly 
a  regulation  of  police;  and  that  it  was  so  con- 
sidered, if  not  by  the  Congress  which  enacted 
it,  certainly  by  the  succeeding  Conprress,  may 
be  inferred  from  the  circumstance,  that  while 
all  special  taxes  on  illuminating  oils  were  re- 
pealed by  the  Act  of  July  20,  18G8,  which  sub- 
jected distillers  and  refiners  to  the  tax  on  sales 
as  manufacturers,  this  prohibition  was  left  un- 
repealed. 

*As  a  police  regulation,  relating  exclu-  [*45 
sively  to  the  internal  trade  of  the  States,  it 
can  only  have  effect  where  the  legislative  au- 
thority of  Congress  excludes,  territorially,  all 
state  legislation,  as,  for  example,  in  the  Dis- 
trict of  Columbia.  Within  state  limits,  it  can 
have  no  constitutional  operation.  This  has 
been  so  frequently  declared  by  this  court,  re- 
sults so  obviously  from  the  terms  of  the  Con- 
stitution, and  has  been  so  fully  explained  and 
supported  on  former  occasions  (License  cases, 
5  How.  504;  Passenger  cases,  7  How.  283;  Li- 
cense Tax  cases,  5  Wall.  470,  18  L.  ed.  500.  and 
the  cases  cited),  that  we  think  it  unnecessary 
to  enter  again  upon  the  discussion. 

The  first  ouestion  certified  must,  therefore, 
be  answered  in  the  negative. 

The  second  question  must  also  be  answered 
in  the  negative,  except  so  far  as  the  s-^tion 
named  operates  within  the  United  States,  but 
without  the  limits  of  any  State. 


•THE  CITY  OF  CHICAGO,  Appt.       [^50 

V. 

WILLIAM  C.  SHELDON. 

(See  S.  C.  9  Wall.  50-50.) 

Duty  of  railroad  company  to  keep  street  in  re- 
pair—construction of  contract — state  taxa- 
tion— law  impairing  contract. 

An  obligation  of  a  railroad  company  to  keep  • 
street  In  repair  does  not  compel  the  company  to 
grade  or  pave  the  street. 

Where  the  language  used  by  the  parties  to  a 
contract  is  of  doubtful  construction,  the  pnictlcal 
Interpretation  by  (he  parties  themselves  Is  en- 
titled to  great  if  not  controlling  Influence. 

Clauses  of  a  State  Constitution,  which  provide 
that  taxes  shall  be  uniform  in  respect  to  per- 
sons and  property,  do  not  forbid  the  Legislature 
commuting,  with  Individuals  or  corporate  bodies, 
the  burdens  of  general  or  specific  taxes  or  assess- 
ments. 

Where  a  contract  Is  valid  at  the  time,  by  th« 
laws  of  the  State,  Its  Legislature  cannot  pass  an 
Act  Impairing  Its  obligation,  nor  can  any  decision 
of  Its  courts  have  that  effect. 

[No.  252.] 


Note.— Liability  of  street  railway  for  pavlns 
asj'es^ment — see  note.  46  L.R.A.  .193.  Change  In 
judicial  decisions  as  impairing  contract  obllgm- 
tion — ?pf  notes,  IR  L.  ed.  U.  S.  851 ;  44  L.  eo- 
U.  S.  88G;    10  L.R.A.  640.  *  w    e 
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• 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Northern  District  of 
Illinois. 

The  bill  in  this  case  was  filed  in  the  court 
t>elow  by  the  appellee,  to  enjoin  the  collection 
•of  a  special  assessment  on  the  property  of  the 
North  Chicap:o  City  Railway  Company  for  cer- 
tain street  improvements,  the  complainant  be- 
inj?  a  stockholder  of  said  Company. 

Two  of  the  defendants,  the  City  of  Chicago 
.ttnd  A.  H.  Heald,  appeared  and  demurred  to 
the  bill.  The  demurrer  was  overruled  by  the 
«ourt,  and  the  said  defendants  having  elected 
to  abide  by  their  said  demurrer,  the  court 
thereupon  granted  an  injuction  perpetually  en- 
joining them  from  collecting  or  attempting  to 
•collect  the  said  assessments,  whereupon  the 
City  of  Chicago  brought  the  case  here  on  ap- 
peal. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  M.  F.  Tuley  and  S.  A.  Irvin,  for 
"the  appellant: 

Tlie  decision  of  the  Supreme  Court  in  the 
case  of  Chicago  v.  Baer,  41  111.  300,  that  this 
same  Railway  Company,  occupying  a  portion 
of  the  street  with  its  track  and  in  use  thereof, 
^Under  a  charter  and  a  contract  with  the  city 
authorities,  have  a  franchise  and  a  right  of  oc- 
cupancy which  is  property  of  a  character  to  be 
substantially  benefited  by  the  paving  of  such 
ttreet,  and  which  must  be  assessed  for  these  im- 
provements," will  be  adopted  by  this  court. 

In  Jackson  v.  Chew,  12  Wheat.  162,  this  court 
says:  ''the  inquiry  is  very  much  narrowed  by 
applying  the  rule  which  has  uniformly  gov- 
erned this  court,  that  where  any  principle  of 
law  establishing  a  rule  of  real  property  has 
"been  established  in  the  state  courts,  the  same 
rule  will  be  applied  by  this  court  that  would 
!>€  applied  by  the  state  tribunals." 

See,  also,  Suydam  v.  Williamson,  24  How. 
427,  16  L.  ed.  742;  Thatcher  y.  Powell,  6 
"Wheat.  110;  Nesmith  v.  Sheldon,  7  How.  812; 
Bank  v.  Lessee  of  Dudley,  2  Pet.  492;  Mc- 
Cutchen  v.  Marshall,  8  Pet.  220;  Polk  v.  Wen- 
dal,  0  Cranch,  07;  Elmendorf  y.  Taylor,  10 
Wheat.  152. 

As  the  Supreme  Court  of  Illinois  had  juris- 
diction of  the  parties,  and  power  to  decide  the 
subject-matter  in  controversy  in  said  suit  of 
Chicago  y.  Baer,  41  111.  306,  I  insist  that  said 
decision  is  final  and  conclusive,  as  it  does  not 
come  before  this  court  on  writ  of  error,  as  re- 
<|uired  by  the  25th  section  of  the  Judiciary  Act. 
No  contract  is  shown  which  exempts  the 
property  of  the  Railway  Company  from  assess- 
ments for  street  improvements. 

The  exemption  claimed  must  be  express,  and 
it  will  not  be  assumed  or  inferred  that  it  does 
exist. 

In  regard  to  the  taxing  power,  Chief  Justice 
Marshall  sB.yn  "that  the  taxing  power  is  of 
vital  importance:  that  it  is  essential  to  the  ex- 
istence of  government,  are  truths  which  it  can- 
not be  necessary  to  affirm.  It  would  seem  that 
the  relinquishment  of  such  power  is  never  to 
be  assumed."  Providence  Bank  v.  Billings,  4 
Pet.  561. 

"These  exemptions,  as  they  are  contrary  to 
common  rights,  are  not  to  be  favored  by  the 
•  Wall. 


courts.  •  •  •  In  short,  the  statute  which 
exempts  persons  or  '>-0'>erty  from  taxation,  is 
to  be  construed  strictly." 

Orr  V.  Baker,  4  ini.  88;  Common  Council 
V.  McLean.  8  Ind.  331;  Hanna  v.  Commis- 
sioners, 8  Blackf.  355;  Prov.  Bk.  v.  Billings, 
4  Pet.  661. 

"A  relinquishment  of  the  right  of  taxation  is 
not  to  be  presumed,  unless  exprensed  in  terms 
too  plain  to  be  nwstaken."  Pliila.  &  Wil.  R. 
R.  Co.  V.  Md.  10  How.  376;  Bk.  v.  Skelly,  1 
Black,  436,  17  L.  ed.  173;  Oilman  v.  Sheboy- 
gan, 2  Black,  510,  17  L.  ed.  305. 

"The  alleged  contract,  so  far  as  it  may  be 
construed  to  exempt  the  Railway  Company 
from  special  assessments,  is  not  a  valid  con- 
tract. 

The  City  of  Chicago  could  make  no  con- 
tract, nor  could  the  Legislature  authorize  it  to 
make  one,  by  which  the  Company  would  be 
exempted  from  the  payment  of  its  portion  for 
street  improvements,  in  proportion  to  the  bene- 
fits received. 

The  City  is  not,  by  the  Act,  authorized  to 
exempt  said  Company  from  any  future  liability 
for  taxes  or  assessments.  It  might  as  well  l)e 
contended  that  the  City  could  have  exempted 
said  Company  from  liability  to  pay  state  taxes. 
Under  what  power  are  these  special  assess- 
ments made,  is  a  question  lying  at  the  very 
foundation  of  the  inquiry  as  to  the  validity  of 
this  contract,  whether  the  contract  is  viewed 
as  a  legislative  contract  or  as  a  contract  be- 
tween the  City  and  the  Company. 

This  question  has  been  very  elaborately  con- 
sidered by  the  Supreme  Court  in  the  Larned 
case,  34  111.  203. 

Messrs.  W.  C.  Goudy  and  B.  R.  Curtis,  for 
appellee: 

The  Railway  Company  and  its  property  is 
exempted  from  taxation  and  assessment  for 
filling,  grading  and  paving  the  streets,  by  the 
contract  entered  into  by  the  State,  through  the 
Common  Council  and  the  Company;  and  such 
contract  is  valid. 

It  is  the  settled  law  of  this  court,  that  a  Leg- 
islature can,  by  contract  with  a  corporation, 
exempt  its  property  from  taxation  for  a  con- 
sideration, or  commute  taxes  so  as  to  bind  the 
State.  Bk.  v.  Skelly,  1  Black,  446,  17  L.  ed. 
178;  Bk.  V.  Knoon.  16  How.  369;  Dodge  v. 
Woolsey,  18  How.  331,  16  L.  ed.  401;  N.  J.  v. 
Wilson,  7  Cranch,  164. 

It  is  equally  well  settled  law  in  111.  Bk.  v. 
People,  4  Scam.  304;  R.  R.  v.  McLean  Co.  17 
III.  201;  NeusUdt  v.  111.  Cent.  R.  R.  31  111. 
484 ;  Hunsaker  v.  Wright,  30  111.  147. 

The  appellant  claims  that  this  court  is  bound 
by  the  decision  of  the  Supreme  Court  of  Illi- 
nois, in  Chicago  v.  Baer,  41  111.  306.  it  being  a 
construction  of  the  State  Constitution,  and  of 
legislation  by  the  General  Assembly. 

Whenever  a  question  arises  as  to  whether  a 
contract  is  impaired  by  the  authorities  of  a 
State,  whether  it  arises  by  legislation  or  judi- 
cial decision,  this  court  must  decide  for  itself  as 
to  the  validity  of  the  contract,  and  in  doing  so 
will  construe  for  itself  the  State  Constitution 
and  all  Acts  of  the  state  authorities. 

This  is  so  well  settled  by  repeated  decisions 
of  this  court,  that  I  need  not  cite  authorities. 
I  refer  to  only  one  case  where  this  point  was 
fully  considered.  Jeff.  Br.  Bk.  ▼.  Skelly,  1 
Black,  443,  17  L.  ed.  177. 
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Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

The  bill  was  filed  by  Sheldon  against  the 
City,  to  enjoin  the  authorities  from  collecting 
a  special  tax  or  assessment  levied  upon  the 
North  Chicago  City  Railway  Company,  for  im- 
provements of  the  streets  upon  which  their 
rails  were  laid,  of  which  Company  the  com- 
plainant was  a  stockholder. 

The  question  arises  upon  the  contract  of  the 
Company  with  the  City,  under  which  the  rail- 
way was  built.  This  Company  was  chartered 
by  the  Legislature  of  Illinois,  on  the  14th  Feb- 
ruary, 1859,  to  construct  and  operate  a  single 
or  double  track  of  a  horse  railway  on  certain 
streets  of  the  City,  "in  such  a  manner  and  upon 
such  terms  and  conditions,  and  with  such  rights 
and  privileges  as  the  said  Common  Council 
may,  by  contract  with  said  parties,  prescribe." 

On  the  23d  of  May,  1869,  the  Common  Coun- 
cil passed  an  ordinance  by  which  they  granted 
to  the  Company  permission  to  lay  a  single  or 
double  track  railway  upon  certain  defined 
streets  in  the  manner,  and  for  the  time,  and 
upon  the  conditions  thereinafter  described. 
Among  the  conditions  were:  that  the  cars  used 
on  the  track  would  be  propelled  by  animal 
])ower  only;  the  tracks  and  railways  were  to 
be  used  for  no  other  purpose  than  to  transport 
passengers  and  their  ordinary  baggage,  and  the 
cars  to  be  of  the  best  style  and  class  in  use  on 
such  railways.  The  Conunon  Council  reserved 
the  power  to  make  regulations  as  to  speed,  and 
the  surface  of  the  streets,  to  be  laid  with  im- 
proved modem  rails,  and  were  to  be  laid  so 
that  carriages  and  other  vehicles  could  easily 
and  freely  cross  the  tracks  at  all  points,  and 
in  any  and  all  directions.  The  rates  of  fare 
for  any  distance  within  the  city  limits  not  to 
exceed  five  cents  for  each  passenger. 

Then  follows  the  7th  section,  out  of  which 
the  present  controversy  has  arisen.  It  relates 
to  a  new  and  different  subject  from  that  of  pro- 
viding for  laying  the  tracks  of  the  railways 
and  the  regulations  for  running  the  cars  on 
the  same.     It  is  as  follows: 

"The  said  Company  shall,  as  respects  the 
grading,  paving,  macadamizing,  filling  or 
planking  of  the  streets  upon  which  they  shall 
construct  their  said  railways,  or  any  of  them, 
keep  eight  feet  in  width  along  the  line  of  said 
railway  on  all  the  streets  wherever  one  track 
is  constructed,  and  sixteen  feet  in  width  along 
the  line  of  said  railway  on  all  streets  where 
two  tracks  are  constructed,  in  good  repair  and 
condition  during  all  the  time  to  which  the  priv- 
ileges hereby  granted  to  said  Company  shall  ex- 
tend, in  accordance  with  whatever  order  or  reg- 
ulation respecting  the  ordinary  repairs  thereof 
may  be  adopted  by  the  Common  Council  of 
said  City."  The  rights  and  privileges  granted 
to  the  Company  were  to  continue  for  twenty 
five  years,  and  a  bond  to  be  given  to  the  City 
in  the  penal  sura  of  $25,000,  for  the  faithful 
pt'rformance  of  the  terms  and  conditions  of  the 
ordinance. 

.Since  this  contract  was  made  between  the 
City  and  the  Railway  Company,  and  carried 
into  complete  execution  by  the  latt<»r,  at  a 
heavy  expense,  the  Common  Council  passed  an 
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ordinance  for  the  improvement  of  some  of  thm 
streets  occupied  by  the  Company,  thereby  pro- 
viding for  curbing  them  with  curbstone,  grad- 
ing and  paving  them  with  wooden  blocks^ 
known  as  the  Nicholson  pavement;  and  a  spec* 
ial  tax  or  assessment  of  $28,676.94  has  been 
imposed  for  this  purpose  upon  the  property  of 
the  Railway  Company,  and  the  collectioi^ 
threatened,  but  has  bef^n  enjoined  by  an  injune* 
tion  in  this  suit. 

It  is  claimed  on  the  part  of  the  Railway* 
Company,  that  by  the  true  construction  of  their 
contract,  they  are  exempt  from  the  assessment 
made  upon  their  property,  and  the  7th  sec- 
tion of  the  Ordinance  of  the  23d  May,  1859^ 
is  referred  to  and  relied  on  in  support  of  tlii» 
construction.  That  section  prescribes  the  ob- 
ligations and  duties  of  the  Company  in  respect- 
to  the  condition  and  repairs  of  the  streets  dur- 
ing the  whole  priod  of  the  running  of  the  con- 
tract, and  imposes  certain  burdens  upon  it  as 
to  repairs,  from  which,  to  their  extent,  tlie 
City,  or  adjoining  owners  of  lots,  are  relieved. 
It  is  insisted  that  this  provision  was  intended^ 
and  so  understood  by  both  parties,  as  regulat- 
ing the  whole  subject  as  it  respects  improve- 
ments of  the  streets  occupied  by  the  Com  pan  v, 
and  to  fix  in  the  contract  the  extent  of  t heir- 
liability. 

The   language  of  it   is   somewhat  peculiar, 
and  it  cannot  well  be  denied  but  that  a  fair 
and  reasonable  interpretation  favors  this  view. 
It  is  as  follows:  "The  said  Company  shall,  as 
respects   the   grading,    paving,   macadamizing-, 
filling,   or   planking   'of   the   streets,   or    r*54- 
parts  of  the  streets,  upon  which  they  shall  con- 
struct their  said  railways,  or  any  of  them,  keef> 
eight  feet  in  width  along  the  line  of  said  rail- 
way on  all  the  streets  where  one  track  is  con- 
structed and  sixteen  feet  in  width  along  the^ 
line  of  said  railway  where  two  tracks  are  con- 
structed, in  good  repair  and  condition."  Now.  it 
is  quite  clear  that  the  above  recitals  embrace* 
the  whole  subject  of  improvements  of  the  streets,, 
and  that  it  was  present  to  the  minds  of  the 
parties  when  entering  into  the  stipulation  re- 
specting repairs  that  followed.    And  this  bein^ 
so,  it  is  difficult  to  deny,  but  that  these  stipula- 
tions were  made  as  fixing  the  proportion   or 
share    of    these    general    improvements    which 
should  be  imposed  on  the  Company,  namely : 
they  should  keep  in  good  condition  and  rejiair 
eight  or  sixteen  feet,  as  they  used  a  single  or 
dou*:le   track,   along  the  entire   length  of    the 
road. .  They  were  not  to  grade,  pave,  macada- 
mize,  fill   or  plank   even  the  abave  width    or 
distance,   except   so   far   as   such   work    came 
within  the  category  of  repairs. 

What  adds  great  weight  to  this  view  is,  it 
accords  with  the  practical  construction  given 
to  the  contract  by  both  parties.  It  was  ent'^rMt 
into,  as  we  have  seen,  on  the  23d  of  May,  18.^9. 
Several  of  these  special  assessments  were  au- 
thorized subsequently  by  the  common  council 
and  collected,  but  no  attempt  was  mad**  to 
assess  the  railroad  property  of  the  Compnny. 
Nor  was  anv  question  raised  as  to  its  exemp- 
tion till  1866,  and  not  then  by  the  City,  but  Uy 
some  of  the  proprietors  of  lota  fronting  on  tbe 
streets.  In  cases  where  the  language  used  t-y 
the  parties  to  the  contract  is  indefinite  or  am* 
biguous  and.  hence,  of  doubtful  construction, 
the  practical  interpretation  bjr  the  parties- 
themselves  is  entitled  to  great,  if  not  control- 
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ling,  inBuenee.  The  interest  of  eacb,  generallv, 
leads  Um  to  a  conatruction  most  favorable  to 
himMlf,  sod  when  the  difference  has  become 
aerioiu,  and  bejond  amicable  adjustment,  it 
can  b«  settled  oply  by  the  arbitrament  of  the 
law.  But,  in  an  exeeutorj  contract,  and  where 
dta  execution  nwessaril;  involves  a  practical 
construction,  it  the  minds  of  both  parties  eon- 
■cur,  there  can  be  no  great  danger  in  the  adop- 
tion of  it  bj  the  court  as  the  true  one. 
J5*J  'There  is  another  consideration  in  the 
case  entitled  to  weight  in  the  interpretation  of 
this  contract.  In  IBM,  under  the  authority  of 
the  charter  of  the  Railway  Company,  the  com- 
mon  council  entered  into  another  contract  with 
it  in  respect  to  laying  tracks  in  other  streets. 
The  ^nt  was  made  "subject  to  all  the  re- 
strictions and  conditions,  rights  and  privileges 
In  the  previous  Ordinance  of  the  23d  May,  1869, 
to  the  same  Company,  except  as  herein  other- 
vise  provided,"  The  6th  section  provided,  as  in 
fbe  first  contract,  for  keeping  the  eight  and  six- 
teen feet  of  the  street  in  Kood  condition  and 
repair;  but  it  provided  further  and  in  addition, 
that  when  any  new  improvement,  paving,  etc., 
aaould  be  ordered  by  the  Common  Council  in 
Any  of  the  streets,  the  Railway  Company  should 
make  the  improvement  the  width  of  the  eight 
-or  sixteen  feet,  as  the  case  miglit  be.  This  or- 
.dinance  is  in  pari  materia  with  the  one  of  1B59, 
and  helps  to  explain  anv  ambiguity  in  it. 

We  may  add,  also,  that  the  learned  judge 
-who  delivered  the  opinion  of  the  court,  main- 
iafning  the  liability  of  this  Company  to  the 
payment  of  the  assessment,  does  not  plan  '-'- 
-opinion  upon  the  ground  that  the  contract 
not  exempt  it,  but  that  the  Legislature 
^disabled  by  the  Constitution  of  uie  State  from 
conferring  any  such  power  on  the  City.  "" 
.  -objection  is  founded  on  the  clauses  of  the  i 
stitntion,  which  provides  that  taxes  shall  be 
levied  so  that  each  person  shall  pay  in  pro- 
portion to  the  value  of  his  property ;  and  that 
wh«re  corporate  authorities  of  counties,  cities. 
«to.,  are  authorized  to  levy  and  collect  taxes 
for  corporate  purposes,  the  taxes  shall  be  uni- 
form in  respect  to  persons  and  property. 

We  are  not  concerned  to  deal  with  these  pro- 
vishniB,  as  It  is  perfectly  settled  by  the  deci- 
-sions  ot  the  Supreme  Court  of  the  State  that, 
According  to  the  true  construction  of  them, 
they  do  not  forbid  the  Legislation  commuting 
irith  individuals  or  corporate  bodies  the  bur- 
dens  of  general  or  specific  taxes  or  assessments, 
of  the  character  of  those  in  question,  for  what 
thev  may  deem  an  equivalent.  This  has  hwn 
•o  frequently  decided  that  we  need  only  refer 
to  the  cases.  Illinois  Central  'Railroad  v. 
X^iunty  of  McLean,  17  III.  201;  Hunsaker  v. 
Wright,  30  IlL  140;  Meustadt  v.  Illinois  Cen- 
tral Railroad,  31  III.  434.  It  is  supposed  by 
the  counsel  for  the  City  that  this  doctrine  has 
been  modified  by  the  recent  cases  of  Chicago 
T.  I^med,  decided  In  1804,  and  The  Same  v. 
Baer,  in  1866.  But,  on  looking  into  these  cases, 
we  find  no  reference  to  the  cases  above  cited,  or 
to  the  doctrine  they  maintain.  If  it  were 
-otherwise,  however,  we  could  not  agree  that 
such  decisions  could  have  the  effect  to  invali- 
date the  contract  in  question.  A  contract  hav- 
ing been  entered  into  between  the  parties,  valid 
at  the  time,  by  the  laws  of  the  State,  it  is  not 
S6*1  competent  *even  for  its  Legislature  to 
VWau. 


A  point  is  made,  that  the  Legislature  liave 
not  conferred,  or  intended  to  confer,  authority 
upon  the  City  to  make  this  contract.  We  need 
only  say  that  full  power  was  not  only  con- 
ferred, but  that  the  contract  itself  has  been 
since   ratified  by  this  body. 

The  judgment  below  affirmed. 


FRANCIS  0.  J.  SMITH,  Plff.  In  Err, 

SAMUEL  F.  B.  MORSE  and  Amanda  0.  Vail, 
Executrix,  and  Theodore  Little  and  George 
I.  Cobb,  Birs.  of  Alfred  Vail,  Deceased. 
(See  S.  C.  g  Wall.  76-83.) 

Arbitration — umpire— ratification  of  agent's 
acts — contract  by  agent,  how  executed— 
party. 

An  BBTeement.  In  a  iubmlulon  to  trbltratton. 
thai  Ihe  clalmB  ahauld  be  refected  lo  the  Qoal  de- 
cision BDd  Brbitritlon  of  parties  dealgnated.  and 


irrled  with  It  the  further  agree- 


iN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  ol  New 
York. 

The  defendants  in  error  brought  an  action 
in  the  court  below,  for  an  alleged  breach 
of  a  covenant  of  submission  to  arbitrators  of 
certain  matters  in  controversy.  Judgment  hav- 
ing been  given  for  the  plaintiff,  the  defendant 
sued  out  this  writ  of  error.  The  covenant  de- 
clared upon  was  as  follows: 

"And  it  is  agreed  between  the  said  parties 
that,  in  respect  to  the  first  of  said  claims,  the 
same  shall  be  referred  to  the  final  decision  and 
arbitration  of  Thomas  R.  Walker  and  H.  O. 
Alden,  li^uire«,  and  an  umpire  if  needful,  as 
provided  in  articles  of  lubmuuion  tki*  day  tut- 
culed"— the  limitation  in  the  words  in  italic 
being  omitted  in  the  declaration. 

The  plaintiff  offered  in  evidence  an  unsealed 
memorandum,  indorsed  on  said  sealed  instru- 
ment and  dated  December  13th,  ISSQ,  more 
than  two  months  after  the  sealed  instrument 
dated,  as  follows;  "We,  the  within  named 
parties,  hereby  agree  and  bind  to  abide  and  per- 
form the  award  of  the  within  named  arbitrat- 
ithout  exception  to  or  appeal  from  their 
decision." 

Both  the  said  sealed  instrument  and  the  said 
indorsement  were  signed  by  Francis  0.  J. 
Smith,  and  by  "Amos  Kendall,  for  himself, 
and  as  agent  for  Samuel  F.  B.  Morse  and  the 
ot  Allred  Vail,  deceased." 
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The  arbitrators  failing  to  agree,  selected  A. 
Mann,  Jr.,  as  umpire. 

The  case  is  further  stated  by  the  court. 

Messrs.  Richard  H.  Huntley  and  B.  B. 
French,  for  plaintiffs  in  error: 

The  variance  shown  in  the  omission  of  the 
words  *'as  provided  in  articles  of  submission 
this  day  executed,"  is  a  fatal  variance,  and 
justifies  the  defendant's  plea  that  he  made  no 
such  deed.     1  Greenl.  £v.  sec.  69. 

But  if  there  were  no  variance,  how  then 
would  the  case  stand  ?  Still  the  covenant  is 
not  absolutely  to  submit  to  arbitration,  but  to 
submit  according  to  another  agreement  yet  to 
be  made.  The  defendant  insists  that  the  in- 
dorsement 6eing  not  under  seal,  cannot  be  in- 
troduced to  aid  or  support  a  covenant. 

2  Greenl.  £v.  sec.  238;  Philips  v.  Rose,  8 
Johns.  391. 

But  if  the  indorsement  of  Dec.  13  is  to  be 
admitted  into  the  case,  then  the  plaintiff  cannot 
recover  by  reason  of  it.  Not  on  the  covenant; 
if  so,  why  introduce  the  indorsement?  Not  on 
the  indorsement;  for  in  that  the  parties  agree 
only  to  abide  the  award  of  the  particular  ar- 
bitrators therein  named.  No  umpire  is  con- 
templated. 

The  question  then  arises:  where  is  there  au- 
thority for  the  proceedings  before  the  umpire? 
S^ot  in  the  covenant  to  submit;  for  that  was 
conditional  upon  a  further  agreement.  Not  in 
tlie  last  named  indorsement ;  for  that  explicitly 
excludes  the  idea  of  an  umpire. 

The  authorities  sustain  the  proposition  that 
without  the  indorsement  of  Dec.  13,  there  was 
no  submission. 

Baxter  v.  Ryerss,  13  Barb.  267 ;  2  Pars.  Cont. 
5th  ed.  512;  Bac.  Abr.  tit.  Leases,  K. 

The  plaintiffs,  as  far  as  appears  in  the  case, 
are  not  bound  by  Mr.  Kendall's  signature. 
The  covenant  and  indorsement  then  are  void 
for  lack  of  mutuality. 

The  mode  of  signing  here  claims  attention. 
This  does  not  bind  Morse  even,  much  less  "the 
executors  of  Alfred  Vail,  deceased,"  who  are 
not  even  named. 

Bac.  Abr.  tit.  Leases,  I,  10;  Clarke  v.  Court- 
ney, 5  Pet.  319;  Spencer  v.  Field,  10  Wend.  87; 
1  Pars.  Cont.  54;  Stackpole  v.  Arnold,  11  Mass. 

The  objection  that  Amos  Kendall  should 
have  been  made  a  party  to  the  action,  was  well 
^aken.     Bac.  Abr.  Covenant,  tit.  D;  Yelv.  177. 

Though  this  action  was  in  covenant,  the 
proofs  were  in  assimipsit. 

1  Chit.  PI.  101 ;  Brady  v.  Mayor  of  Brooklyn, 
1  Barb.  584;  Hays  v.  Hays,  23  Wond.  363.     , 

And  when  the  action  took  this  form,  it 
opened  the  door  for  the  defendant  to  show  that 
the  award  was  erroneous. 

Moore  v.  Cockcroft,  4  Duer,  138,  per  Oakley, 
Ch.  J.;  Watson,  Arb.  121,  and  cases  there  cited. 

Mr.  Charles  Tracy,  for  defendant  in  error: 

"The  action  is  not  brought  on  the  award, 
but  on  the  submission." 

Vin.  Abr.  tit  Arbitration,  c,  a,  4;  Dod  v. 
Herbert.  Styles,  459. 

This  is  a  covenant  under  seal,  and  binds  the 
parties  to  the  observance  of  the  award.  Wats. 
Arb.  365. 

There  being,  in  fact,  no  separate  "articles  of 
submission"  in  existence  at  the  making  of  the 
covenant.  Uie  reference  to  such  a  paper  was  a 
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mere  nullity,  and  ought  not  to  be  stated  in  th^ 
pleadings. 

1  Chit.  PI.  334. 

The  parties,  in  fact,  went  before  the  arbi- 
trators upon  the  sealed  instrument,  and  pro- 
ceeded with  the  hearing  without  any  produc- 
tion of  other  "articles  of  submission,"  and 
thereby  waived  all  requirement  of  such  separate 
articles  if  they  had  been  entitled  thereto. 

It  is  said  that  the  parties  agreed  to  abide  by 
tlie  award  of  the  arbitrators,  and  they  do  not. 
add  that  of  the  umpire.  But  the  umpire  is  an 
arbitrator,  and  included  in  the  phrase  "within^ 
named  arbitrators,"  because  the  nomination  of 
him  is  provided  for  within,  and  the  phraae 
used  includes  that  idea. 

There  was  no  defect  of  party.  Mr.  Kendall 
had  no  cause  of  action,  and  could  not  be  joined 
as  plaintiff. 

The  defendant  below  admitted  Kendall's  au- 
thority by  appearing  and  going  to  trial  and  ar- 
gument before  the  arbitrators  and  the  umpire^ 
where  Kendall  represented  the  plaintiffs;  and 
the  defendant  below  comes  now  too  late  to 
make  the  objection.  Ackerman  v.  Finch,  1^ 
Wend.  652. 

No  higher  ratification  could  be  given;  and 
every  ratification  relates  back  and  is  equivalent 
to  a  prior  authorization.  Omnia  ratihabitio 
retrotrahitur  et  mandato  priori  lequiparatur. 

Broom,  Max.  380;  Story,  Agen.  sec.  248. 

The  criticism  about  the  mode  of  signing  aLso^ 
is  not  authorized.  Where  the  bcNdy  of  the 
writing  shows  that  the  plaintiffs  were  the  con- 
tracting parties,  the  agent  may  sign  in  either 
form—" A.  B.  by  C.  D.  agent;"  or  "C.  D.  agent 
for  A.  B." 

The  umpire  was  duly  appointed,  and  hia 
sole  award  is  valid. 

The  award  in  such  cases  is  properly  made  by 
the  umpire  alone. 

Lyon  V.  Blossom,  4  Duer,  318;  Billings,  IjM,w 
of  Award,  106;  Beck  y.  Sargent,  4  Taunt.,  232; 
Wats.  Arb.  86,  et  seq. 

Mr.  Justice  Field  delivered  the  (pinion  of 
the  court: 

This  is  an  action  to  recover  damages  for  an 
alleged  breach  of  a  covenant  to  perform  an 
award  of  arbitrators.  The  submission  recites 
that  all  causes  of  actions  between  Morse  and 
the  executors  of  Vail  of  the  one  part,  and 
Smith  of  the  other  part,  and  between  Kendall 
and  Smith  had  been  amicably  settled,  and  recip- 
rocal releases  given,  with  two  exceptions.  One 
of  these  exceptions  consisted  of  a  claim  on  the 
part  of  Smith  against  Morse  and  the  executors 
of  Vail  for  stock  and  dividends  in  the  Wash- 
ington and  New  Orleans  Telegraph  Company^ 
and  a  like  claim  on  the  part  of  Morse  and  the 
executors  01  Vail  against  Smith.  These  claims* 
the  parties  agreed  to  refer  to  the  final  decision 
of  two  arbitrators,  and  in  case  it  should  be- 
come necessary,  to  an  umpire. 

The  claims,  thus  excepted  from  the  settle- 
ment, were  accordingly  brought  to  a  heart ng^ 
before  the  arbitrators,  who  disagreed  respecting 
them  and  appointed  an  umpire.  Before  this 
umpire  the  claims  were  again  heard,  and  in 
May,  1862,  he  made  his  award  in  favor  of 
Morse  and  the  executors  of  Vail  against  Smith, 
for  an  amount  exceeding  $7,000,  pavable  partly 
in  stocks  of  the  Washington  and  New  Orleans 
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Telegraph  Company,  and  partly  in  cash. 
Smith  refused  to  perform  the  award,  and  the 
present  action  was  brought  for  breach  of  the 
covenant  of  submission. 

8i*]  •Several  objections  were  taken  to  a  re- 
covery by  the  plaintiffs,  the  principal  of  which, 
and  the  only  objections  requiring  notice,  were 
substantially  these:  that  there  is  a  variance  be- 
tween the  covenant  to  submit,  stated  in  the  dec- 
laration, and  the  covenant  in  the  submission 
produced;  that  the  submission  contains  no  au- 
thority to  the  arbitrators  to  appoint  an  umpire, 
and  no  agreement  to  abide  any  award  rendered 
bv  him;  that  Kendall  was  not  authorized  to 
sign  the  submission  for  the  plain ti^s,  and,  if 
authorized,  the  manner  in  which  his  authority 
was  exercised  was  defective;  and  that  there  is 
a  defect  of  parties  plaintiffs,  Kendall  having 
signed  the  submission  and  not  having  joined  in 
the  action. 

1.  The  supposed  variance  between  the  cove- 
nant stated  in  the  declaration  and  the  covenant 
contained  in  the  submission,  arises  from  the 
fact  that  the  submission,  after  refering  the 
claims  mentioned  to  the  decision  of  the  arbi- 
trators, and  an  umpire,  if  necessary,  adds  the 
words,  "as  provided  in  articles  of  submission 
this  day  executed,"  and  the  declaration  makes 
no  mention  of  any  such  articles.  In  truth,  no 
such  articles  ever  had  any  existence,  and  the  in- 
sertion of  the  words  relating  to  such  supposed 
articles  probably  arose  from  the  carelessness  or 
unskillfulness  of  the  draftsman  who  prepared 
the  formal  submission.  Previous  to  its  prepa- 
ration, the  parties  had  informally  agreed  upon 
the  terms  of  the  submission,  which  were  incor- 
porated into  the  instrument  signed,  and  the 
draftsman  no  doubt  had  this  informal  arrange- 
ment in  his  mind  in  the  reference  made.  Be 
this  as  it  may,  the  articles  named  having  no 
existence — ^and  this  fact  was  established  by  the 
proofs  in  the  case — formed  no  part  of  the  con- 
tract of  submission,  and  ought  not,  therefore, 
to  have  been  stated  in  the  pleadings. 

On  the  hearing  before  the  arbitrators,  and 
subsequently  before  the  umpire,  no  allusion* 
was  made  to  any  such  articles,  nor  was  any  ob- 
jection taken  on  account  of  their  absence.  The 
parties  treated  the  instrument  under  which  the 
submission  was  made,  as  embracing  the  whole 
of  the  terms  stipulated  between  them. 
8a*]  *2.  The  agreement  in  the  submission  that 
the  claims  designated  should  ''be  referred  to 
the  final  decision  and  arbitration"  of  narties 
designated,  ''and  an  umpire,  if  needful,"  au- 
thorized the  arbitrators,  in  case  of  their  disa- 
greement, to  appoint  an  umpire.  It  will  be 
presumed  that  the  parties  intended  that  the 
usual  mode  should  be  followed  in  the  appoint- 
ment, in  the  absence  of  any  different  designa- 
tion; and  the  usual  mode  is  by  the  act  of  the 
arbitrators  themselves.  So  the  agreement  to 
submit  the  matter  to  arbitrators,  and  to  an 
umpire,  if  needful,  carried  with  it  the  further 
agreement  to  abide  the  award  which  they  might 
render,  or,  in  case  of  their  disagreement,  which 
he  might  render.  The  law  implies  an  agree- 
ment to  abide  the  result  of  an  arbitration  from 
the  fact  of  submission. 

8.  The  objection  from  Smith  that  Kendall 
was  not  authorized  to  sign  the  submiA<«ion  for 
the  plaintiffs  comes  too  late.  That  instrument 
recites  that  Kendall  was  the  agent  of  Morse  and 
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the  executors  of  Vail,  and  as  such  agent  he 
makes  the  settlement  mentioned  therein  be- 
tween them  and  Smith,  and  agrees  to  submit 
the  disputed  claims  between  them  to  arbitra- 
tion. The  instrument  Smith  signs,  and  thus 
becomes  a  party  to  the  settlement  and  submis- 
sion and  must  have  been  satisfied  of  the  suffi- 
ciency of  the  authority  upon  which  Kendall 
acted.  And  this  is  not  all:  throughout  all  the 
proceedings  before  the  arbitrators  and  the  um- 
pire, Kendall  represented  the  plaintilTs,  and 
Smith,  who  appeared  in  person  on  the  other 
side,  took  no  exception  to  his  authority.  But 
if  the  authority  had  been  originally  insufHcient, 
the  plaintiffs  have  adopted  and  ratified  his  acts 
by  accepting  the  settlement  made  by  him  on 
their  behalf,  and  by  bringing  the  present  ac- 
tion upon  the  covenant  contained  in  the  sub- 
mission. 

The  manner  in  which  Kendal]  executed  his 
authority  is  not  to  the  criticism  of  coun- 
sel. Where  an  instrument  shows  on  its  face 
the  names  of  the  contracting  parties,  the  agent 
may  sign  his  own  name  first,  and  add  to  it,  as 
in  the  present  case,  "agent"  for  his  principal, 
or  he  may  sign  the  name  of  his  principal  first, 
and  add,  by  himself  as  agent.  Either 
*form  may  be  followed;  all  that  is  re-  [*83 
quired  in  such  case  is  that  the  contract  shall 
purport  on  its  face  to  be  the  contract  of  the 
principal. 

4.  There  is  no  defect  of  parties  plaintiffs. 
Kendall  had  no  cause  of  action  against  Smith, 
or  against  any  other  party  to  the  submission. 
He  signed  that  instrument  only  for  the  purpose 
of  settling  various  causes  of  action  in  wnich  he 
was  personally  interested.  The  agreement  of 
submission  was  exclusively  between  the  par- 
ties to  the  present  action.  The  award  followed 
the  submission,  and  neither  adjudged  anything 
to  Kendall  or  against  him. 

In  coming  to  the  conclusion  we  have  upon 
the  objections  of  the  defendants,  we  have  not 
regarded  the  memorandum  between  the  parties, 
made  on  the  13th  of  December,  1859,  nor  the 
previous  correspondence  with  Cooper,  as  af- 
fecting in  any  respect  the  terms  or  character  of 
the  submission.  Those  dociunents  were  ad- 
missible to  show  that  no  articles  of  submission 
were  ever  executed,  as  mentioned  in  the  sealed 
instrument,  and  the  defendant  recognized  the 
authority  of  Kendall,  and  that  both  Smith  and 
Kendall  treated  the  sealed  instrument  as  con- 
taining the  whole  of  the  stipulations  between 
the  parties,  and  went  to  hearing  before  the  ar- 
bitrators and  umpire  with  that  understanding. 

Judgment  affirmed. 


THE  HANNIBAL  AND  ST.  JOSEPH  RAIL* 
ROAD  COMPANY,  Plff.  in  Err., 

V. 

LEWIS  SMITH. 

(See  S.  C.  9  Wall.  96-102.) 

Grants   of   land   in  aid   of   railroads — Swamp 
Land  Act — parol  testimony. 

The  grants  of  lands  by  Congress,  to  the  States, 
In  aid  of  railroads,  left  ft  to  be  determined  by  the 
location  of  the  roads  what  precise  lands  were 
frranted. 
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This  uncertainty  In  the  grant  was  made  certain 
by  the  location  of  the  road. 

Under  the  Act  of  June  10,  1852.  granting  lands 

to   the   State  of   Missouri   for   railroad   purposes, 

swamp  and  overflowed  land,   as  described  in   the 

Act  of  Sep.  20,  1850,  known  as  the  Swamp  Land 

■Grant,  was  reserved. 

Verbal  testimony  of  witnesses  as  to  the  charac- 
ter of  the  tracts  claimed  to  be  swamp  and  over- 
flowed, is  competent  to  show  that  they  are  swamp 
and  overflowed,  and  so  excluded  from  the  grant  for 
railroads. 

[Xo.  26.] 
Argued  Apr.  2,  1869.       Decided  Feb.  21,  1870. 

JN  ERROR  to  the  Supreme  Court  of  Missouri. 
The  plaintiff  in  error  brought  this  action  in 
the  court  below,  to  recover  cer^in  lands.  Judff- 
ment  having  been  given  in  favor  of  the  defend- 
ant, the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  stated  in  the  opinion  of  the  court. 

Messrs.  James  Can,  Sidney  Bartlett  and  W. 
IP.  Hall,  for  plaintiff  in  error: 

The  Swamp  Land  Act  of  1850  does  not  vest 
any  title  to  the  swamp  lands  in  any  State,  un- 
til the  Secretary  of  the  Int<>rior  shall  have 
made  out  an  accurate  list  and  plat  of  the  lands, 
and  issued  a  patent  to  the  State  therefor. 

2d  section,  Act  1850;  Lester,  Land  L.  p.  169, 
No.  182;  Foley  v.  Harrison,  15  How.  447; 
Rice  V.  R.  R.  1  Black,  375,  17  L.  ed.  152,  et  seq.; 
Parsons  v.  Conmiissioners,  9  Wis.  236;  Murphy 
V.  Ewing,  23  Ind.  301;  Funston  v.  Metcalf,  40 
Miss.  507;  R.  R.  Co.  v.  Smith,  41  Mo.  310;  Dart 
V.  Hercules,  34  111.  403;  31  111.  68;  10  La.  Ann. 
135. 

This  is  the  settled  construction  of  the  Act  of 
1850,  by  both  the  Legislative  and  Executive 
Departments  of  the  Grovemment  of  the  United 
States. 

26  Cong.  Globe,  610;  30  Cong.  Globe,  966; 
Rep.  of  C^m.  Gten.  Land  Office,  Nov.  26,  1851; 
3  Sen.  Doc.  1851,  1853,  part  I.  p.  18,  No.  1; 
Op.  Sec.  of  Interior;  Lester,  Land  L.  549,  No. 
678. 

Mr.  C.  D.  Drake,  for  defendant  in  error: 

I.  The  Act  of  Congress  of  Sep.  18,  1850,  was 
a  present  grant  of  swamp  lands  to  the  States 
in  which  they  lay. 

The  2d  section,  authorizing  selections  of  the 
lands  and  patents  therefor,  was  only  for  the 
purpose  of  settling  the  fact  that  the  lands  were 
swamp  lands. 

9  U.  S.  Stat,  at  L.,  519;  R.  S.  of  Mo.  of 
1855,  p.  1005;  Allison  v.  Half  acre,  11  la.  450; 
'AVhiteside  Co.  v.  SUte's  Atty.  31  111.  68;  Fletch- 
er V.  Pool,  20  Ark.  100;  Hempstead  v.  Under- 
bill, 20  Ark.  337;  Fore  v.  Williams,  35  Miss. 
^3;  Aubuchon  v.  Ames,  27  Mo.  89;  Dunklin 
-Co.  v.  County  Court,  23  Mo.  453;  Lessieur  v. 
Price,  12  How.  60. 

II.  The  swamp  lands  and  railroads  having 
both  been  granted  to  the  State,  and  the  State 
having,  ben>re  granting  the  railroad  lands  to 
the  Hannibal  k  St.  Joseph  Railroad,  panted 
the  swamp  lands  to  the  several  counties,  the 
railroad  received  the  lands  granted,  subject  to 
the  previous  grant  of  the  swamp  lands  to  the 
counties. 

R.  S.  of  Mo.  1855,  p.  1005. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  grants  of  lands  by  Congress  to  the  States 
In  aid  of  railroads  have  generally  been  made 
with  reference  to  the  lands  through  which  the 
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roads  were  to  pass,  and,  as  the  line  of  the  road 
had  to  be  located  after  the  grant  was  made,  it 
has  been  usual  in  the  Acts  making  the  grant,  to 
describe  them  as  alternate  sections  of  odd  num- 
bers within  a  certain  limit  on  each  side  of  the 
road,  when  it  should  be  located. 

This,  of  course,  left  it  to  be  determined  by 
the  location  of  the  road,  what  precise  lands 
were  granted.  So  far  as  this  uncertainty  in 
the  grant  was  concerned,  it  was  one  which' 
mi^ht  remain  for  a  considerable  time,  but 
which  was  capable  of  being  made  certain,  and 
was  made  certain,  by  the  location  of  the  road. 
But  as  Congress  could  not  know  on  what  landa 
these  grants  might  ultimately  fall,  and  as  the 
roads  passed  through  regions  where  some  of 
the  lands  had  been  sold,  some  had  been  granted 
for  other  purposes,  and  some  had  been  reserved 
for  special  uses,  though  the  title  remained  in 
the  United  States,  these  statutes  all  contained 
large  exceptions  from  the  grant,  as  measured 
by  the  limits  on  each  side  of  the  road  and  as 
determined  by  the  odd  numbers  of  the  sectiona 
granted. 

We  have  had  before  us  two  cases  growing 
out  of  the  construction  to  be  given  to  the  lan- 
guage of  these  exceptions  in  the  grant  of  Maj 
15,  1856,  to  the  SUte  of  Iowa.  The  first  of 
these  was  the  case  of  Wolcott  v.  The  Des  Moines 
Company,  5  Wall.  681,  18  L.  ed.  313.  The 
other  is  the  case  of  The  Burlington  and  Mo.  R. 
R.  Co.  V.  Fremont  County  [ante,  563],  decided 
at  this  term. 

The  case  before  us  arises  under  a  similar 
grant  to  the  State  of  Missouri,  with  like  reser- 
vations in  the  Act,  but  it  raises  a  question 
somewhat  different  from  that  presented  by  the 
other  two  cases. 

In  the  last  of  those  cases  it  was  determined 
that  a  proviso  which  excluded  from  the  grant 
''all  lands  heretofore  reserved  by  *any  Act  [*98 
of  Congress,  or  in  any  manner  by  competent 
authority,  for  the  purpose  of  aiding  in  any 
object  of  internal  improvement,  or  for  any 
other  purpose  whatever,"  excluded  the  lands 
granted  to  the  States  by  the  Act  of  September 
28th,  1850,  known  as  the  Swamp  Land  Grant. 
In  that  case  the  County  of  Fremont,  claiming 
under  the  Swamp 'Land  Grant,  was  plaintiff, 
and  the  Railroad  Company,  claiming  under  the 
grant  to  the  State  for  railroads,  was  defendant, 
and  the  main  point  in  it  related  to  the  evidence 
which  might  be  necessary  to  establish  the  fact 
that  the  Eind  claimed  by  plaintiff  were  swamp 
and  overflowed  within  the  meaning  of  the  Act 
of  1850. 

In  the  present  case  the  position  of  the  parties 
is  reversed,  the  plaintiff  claiming  under  the 
Act  of  June  10th,  1852,  granting  lands  to  the 
State  of  Missouri  for  railroad  purposes,  and 
the  defendant  claiming  under  the  Swamp  Land 
Grant. 

In  the  former  case  it  was  necessary  for  the 
plaintiff,  who  must  succeed  on  the  stren^h  of 
her  own  title,  to  show  satisfactory  evidence 
that  the  title  of  the  United  States  had,  under 
the  Swamp  Land  Grant,  become  vested  in  Fre- 
mont Coiinty.  The  opinion  of  the  court  shows 
how  this  was  successfully  done  in  that  case. 

In  the  present  action  it  was  incumbent  on 
the  Railroad  Company  to  show  that  the  title  of 
the  United  States  had  become  vested  in  the 
Company  under  the  grant  for  railroad  purposes. 
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It  is  admitted  that  this  has  been  done,  unless 
the  land  is  of  that  class  reserved  from  the 
f^rant  as  swamp  land;  for  the  Act  under  which 
plaintiff  claims  has  an  exception  in  precisely 
the  same  terms  with  the  Act  for  the  benefit  of 
the  Iowa  railroads. 

In  the  former  case  the  plaintiff,  claiming  un- 
<ler  the  Swamp  Land  Grant,  was  bound  Ui  es- 
tablish his  title  by  such  evidence  as  Congress 
may  have  determined  to  be  necessary  to  make 
the  title  complete  in  the  State,  or  the  grantee 
of  the  State,  to  which  the  lands  were  supposed 
to  be  granted,  otherwise  the  plaintiff  estab- 
lished no  legal  title.  In  the  present  case  it  is 
not  necessary  to  defeat  the  title  under  the  rail- 
road grant  to  show  that  all  the  steps  prescribed 
by  Congress  to  vest  a  complete  title  in  defend- 
ant, under  the  Swamp  Land  Grant,  have  been 
taken.  It  is  sufficient  to  show  that  this  land 
which  is  now  claimed  under  the  railroad  grant, 
Avas  reserved  out  of  that  grant,  and  this  is  done 
-whenever  it  is  proved  by  appropriate  testimony 
to  have  been  swamp  and  overflowed  land,  as  de- 
scribed in  the  Act  of  1850. 

In  order  to  determine  the  character  of  the 
^•]  testimony  which  'will  prove  this,  it  may 
be  useful  to  look  at  the  statute  which  granted 
these  swamp  lands. 

The  1st  section  of  the  Act,  after  declaring 
the  inducements  to  its  passage,  says  that  the 
whole  of  these  swamp  and  overflowed  lands, 
made  thereby  unfit  for  cultivation  and  unsold, 
are  hereby  granted  to  the  States. 

The  3d  section,  for  further  description,  says 
that  al!  legal  subdivisions,  the  greater  part  of 
which  is  wet  and  unfit  for  cultivation,  shall 
t>e  included  as  swamp  lands;  but  when  the 
^eater  part  is  not  of  that  character  the  whole 
of  it  shall  be  excluded. 

Congress  has  here  given  a  criterion,  ap- 
parently not  difficult  of  application,  by  which  to 
•determine  what  was  granted,  to  wit:  such  legal 
aubdivisions  of  the  public  lands,  the  greater 
part  of  which  were  so  far  swamp  and  over- 
flowed as  to  be  too  wet  for  cultivation.  Now, 
liere  is  a  present  grant  by  Congress  of  certain 
lands  to  the  States  within  which  they  lie,  but  it 
IS  by  a  description  which  requires  something 
more  than  a  mere  reference  to  their  townships, 
ranges  and  sections  to  identify  them  as  coming 
-within  it.  In  this  respect  it  is  precisely  like 
the  railroad  grants,  which  only  became  certain 
t>y  the  location  of  the  road.  In  fact,  in  this  re- 
-gard  the  swamp  land  grant  was  the  more 
specific,  for  all  the'  landS  of  that  description 
were  granted,  and  they  have  remained  so  grant- 
ed ever  since,  while  no  particular  land  was  de- 
scribed by  the  railroad  grant,  which  was  a 
float,  to  be  determined  by  the  choice  of  the  line 
-of  the  road  in  future.  No  Act  of  Congress  has 
ever  attempted  to  take  back  this  grant  of  the 
awamp  lands,  or  to  forfeit  it,  or  to  give  it  to 
any  other  grantee,  or  modified  the  description 
t)y  which  they  were  given  to  the  States.  It  was 
protected  by  positive  reservation  in  the  grant 
tinder  which  the  plaintiff  claims.  Now,  when 
a  party  claiming  under  that  grant  sncs  to  re- 
cover a  particular  piece  of  land  which  is  ex- 
•cepted  out  of  the  grant  by  appropriate  lan- 
■guage,  is  it  not  competent  to  show  by  parol 
proof  that  it  was  of  the  class  covered  by  the 
first  grant  and  excepted  from  the  second,  name- 
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ly,  so  swampy,  overflowed,  and  wet,  as  that  the 
major  part  of  the  tract  was  unfit  for  cultiva- 
tion? 

By  the  2d  section  of  the  Act  of  1850  it  was 
made  the  duty  of  the  Secretary  of  the  In- 
terior to  ascertain  this  fact,  and  furnish  the 
State  with  the  evidence  of  it.  Must  the  State 
lose  the  land,  though  clearly  swamp  land,  be- 
cause that  officer  has  neglected  to  do  this  ?  The 
right  of  the  State  did  not  depend  on  his  action, 
•but  on  the  Act  of  Congress,  and  though  [*ioo 
the  States  might  be  embarrassed  in  the  asor- 
tion  of  this  right  by  the  delay  or  failure  of  the 
Secretary  to  ascertain  and  make  out  lists  of 
these  lands,  the  right  of  the  States  to  them 
could  not  be  defeated  by  that  delay.  As  tliat 
officer  had  no  satisfactory  evidence  under  his 
control  to  enable  him  to  make  out  these  lists, 
as  is  abundantly  shown  by  the  correspondence 
of  the  Land  Department,  with  the  State  of- 
ficers, he  must,  if  he  had  attempted  it,  rely,  as 
he  did  in  many  cases,  on  witnesses  whose  per- 
sonal knowledge  enabled  them  to  report  as  t»} 
the  character  of  the  tracts  claimed  to  be  swaiqv 
and  overfiowed.  Why  should  not  the  same  kind 
of  testimony,  subjected  to  cross-examination,  be 
competent,  when  the  issue  is  made  in  a  court  of 
justice,  to  show  that  they  are  swamp  and  over- 
fiowed, and  so  excluded  from  the  grant  under 
which  plaintiff  claims,  a  grant  which  was  also 
a  gratuity? 

The  matter  to  be  shown  is  one  of  observation 
and  examination,  and  whether  arising  before 
the  secretary,  whose  duty  it  was  primarily  to 
decide  it,  or  before  the  court,  whose  dutv  it  be- 
came because  the  Secretary  had  failed  to  do  it, 
this  was  clearly  the  best  evidence  to  be  had, 
and  was  sufficient  for  the  purpose. 

Any  other  rule  results  in  this,  that  because 
the  Secretary  of  the  Interior  has  failed  to  dis- 
charge his  duty  in  certifying  these  lands  to  the 
States,  they,  therefore,  pass  under  a  grant  from 
which  they  are  excepted  beyond  doubt;  and 
this,  when  it  can  be  proved  by  testimony 
capable  of  producing  the  fullest  conviction, 
that  they  were  of  the  class  excluded  from  the 
plaintiff's  grant. 

The  decision  of  the  case  of  Burlington  &  Mo. 
R.  R.  Company  y.  Fremont  Co.  [ante  565],  dis- 
poses of  all  the  errors  alleged  in  this  case  but 
the  admission  of  the  verbal  testimony,  and  as 
we  are  of  the  opinion  that  the  state  court  did 
not  err  in  that,  the  judgment  is  affirmed. 

Mr.  Justice  Clifford,  dissenting: 

Unable  to  concur  in  the  judgment  of  the 
court  in  this  case,  I  think  it  proper  to  state  the 
reasons  of  my  dissent. 

Congress  made  provision,  by  the  1st  section 
of  the  Act  of  the  28th  of  September,  1850,  that 
swamp  and  overfiowed  lands  "made  unfit  there- 
by for  cultivation,"  and  which  remained  unsold 
at  the  passage  of  the  Act,  should  be  granted  to 
the  States  in  which  the  same  were  situated,  to 
enable  the  States  to  construct  'the  neces-  [*ioi 
sary  levees  and  drains  to  reclaim  the  lands  so 
granted,  and  render  them  fit  for  cultivation. 
9  Stat,  at  L.  519. 

Such  lands  were  a  part  of  the  public  domain, 
and  of  course  it  was  necessary,  before  the  title 
could  vest  in  the  States,  that  the  land  should 
be  surveyed  and  designated,  as  lands  not  made 
unfit  thereby  for  cultivation  were  no  more  in- 
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eluded  in  tlic  1st  seetion  of  the  Act  than  lands 
sold  prior  to  its  passage. 

Taken  literally,  the  first  section,,  it  is  con- 
ceded, purports  to  grant  the  whole  of  those 
8\vamp  and  overflowed  lands,  made  unfit  there- 
l>3'  for  cultivation;  but  the  2d  section  makes 
it  the  duty  of  the  Secretary  of  the  Interior  to 
make  out  an  accurate  list  and  plats  of  the  lands 
described  as  aforesaid;  and  the  3d  section 
provides  that,  in  making  out  said  list  and  plats, 
whenever  the  greater  part  of  the  subdivision  is 
wet  and  unfit  for  cultivation,  the  whole  of  it 
shall  be  included  in  the  lists  and  plats,  which 
is  a  matter  to  be  ascertained  and  determined  by 
the  Secretary  of  the  Interior,  and  which,  under 
the  Act  of  Congress,  cannot  be  ascertained  and 
determined  by  any  other  tribunal.  Lands  fit 
for  cultivation,  under  those  circumstances,  are 
to  be  included  in  the  list  and  plats;  but  the 
corresponding  provision  in  the  same  section  is, 
that  if  the  greater  part  of  a  subdivision  is  not 
of  that  character,  that  is,  not  swamp  and  over- 
flowed lands,  made  unfit  thereby  for  cultiva- 
tion, then  the  whole  of  the  suMivision  shall  be 
excluded  from  the  list  and  plats. 

Special  power  is  conferred  upon  the  Secre- 
tary of  the  Interior  to  make  out  an  accurate 
list  and  plats  of  the  lands,  and  it  is  quite  clear 
that  a  jury  is  no  more  competent  to  ascertain 
and  determine  whether  a  particular  subdivision 
should  be  included,  or  excluded,  from  the  list 
and  plats  required  to  be  made  under  that  sec- 
tion, than  they  would  be  to  make  the  list  and 
plats  during  the  trial  of  a  case  involving  the 
question  of  title. 

Courts  and  juries  are  not  empowered  to  make 
the  required  list  and  plats,  nor  can  they  deter- 
mine what  particular  lands  shall  be  included  in 
the  list  ana  plats  before  they  are  prepared  by 
the  officer  designated  by  law  to  perform  that 
duty. 

Support  to  that  conclusion  is  derived  from 
the  subsequent  language  of  the  same  section, 
which  makes  it  the  duty  of  the  secretary,  when 
the  list  and  plats  are  prepared,  to  transmit  the 
same  to  the  Qovernor  of  the  State,  and  to  cause 
loa*]  a  patent  to  be  *issued  to  the  State  for 
the  lands.  Unless  the  requirements  were  such 
as  is  supposed,  it  is  difficult  to  see  how  the 
affairs  of  the  Land  Department  can  be  adminis- 
tered, as  the  records  and'  files  of  the  office  would 
not  furnish  any  means  of  determining  whether 
a  given  parcel  of  land  belongs  to  the  State  in 
A'hich  it  is  situated  or  to  the  United  States. 

Evidently  the  title  to  the  lands  remains  in 
:he  United  States  until  these  proceedings  are 
completed,  as  the  same  section  which  makes  it 
the  duty  of  the  Secretary,  when  the  list  and 
plats  are  prepared,  to  transmit  them  to  the 
governor  and  to  cause  a  patent  to  be  issued 
therefor,  also  provides  that  when  the  patent  is 
issued  "the  fee  simple  to  said  lands  shall  vest 
in  the  said  State,  .  .  .  subject  to  the  dis- 
posal of  the  Legislature  thereof." 

Prior  to  the  issuing  of  the  patent  therefor 
the  fee  simple  to  the  lands  ooes  not  vest  in  thp 
State,  and  the  lands,  prior  to  the  date  of  the 
patent,  are  not  subject  to  the  disposal  of  the 
Legislature. 

Strong  confirmation  that  the  construction  of 
that  Act  herein  adopted  is  correct  is  also  de- 
rived from  the  subsequent  legislation  of  Con- 
gress upon  the  same  subject.  Selections  of 
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swamp  and  overflowed  lands  were  made  by  the 
State,  in  certain  cases  under  that  Act,  before 
the  required  list  and  plats  were  made  by  the 
secretary,  and  Congress,  on  the  3d  of  March, 
1857,  passed  an  amendatory  Act  to  remedy  the 
difficulty,  in  which  it  is  provided  to  the  effect 
that  such  selections,  if  reported  to  the  General 
Land  Office,  should  be  confirmed,  provided  the 
lands  selected  were  vacant  and  unappropriated, 
and  the  selections  did  net  interfere  with  actual 
settlements  under  any  existing  laws  of  the 
United  States.     11  Stat,  at  L.  251. 

Such  a  law  was  certainly  unnecessary  tf  the 
construction  of  the  original  Act  adopted  in  the 
opinion  just  read  is  correct,  as  in  that  view  the 
original  Act,  vested  a  fee  simple  title  in  the 
States  without  the  necessity  of  waiting  for  any 
action  on  the  part  of  the  Land  Department; 
and  if  so,  then  it  follows  that  the  States  may 
select  for  themselves,  and  if  their  title  is  ques- 
tioned by  the  United  States  or  by  individual  % 
they  claim  of  right  that  the  matter  shall 
be  determined  by  jury. 

Anticipating  that  the  decision  will  occasion 
embarrassment  to  the  Land  Department.  I  have 
deemed  it  proper  to  state  thus  briefly  the  rea- 
sons of  my  dissent. 


•HENRY  PELHAM,  Plff.,       [  •103 

V. 

DAVID  G.  ROSE  et  al. 

(See  S.  C.  9  Wall.  103-107.) 

Act  for  seizure  of  property  of  insurgents — seis* 
ure,  what  is — return  of  Marshal — question  ia 
division. 

Under  the  Act  of  July  17,  1862.  as  to  the  sels- 
are  of  property  of  persons  enfniccd  in  armed  re- 
bellion against  the  United  States,  the  seizure  of 
the  property  is  essential  to  give  jurlsdlcUoD  to 
the  court  to  decree  of  forfeiture. 

By  the  seizure  of  a  thing  is,  meant  the  physical 
taking  Into  custody,  as  applied  to  subjects  capable 
of  manual  delivery. 

To  effect  the  seizure  of  a  promissory  note.  It 
was  necessary  for  the  Marshal  to  take  the  noto 
into  his  actual  custody  and  control. 

The  return  of  the  Marshal  to  the  writ,  that  he 
has  ".'^rested  the  property  within  mentioned.**  si^- 
nifleR  Tnat  he  has  actually  taken  the  property  In- 
to his  custody  and  under  his  control. 

This  court  will  decline  to  answer  a  question  cer- 
tified on  division  of  opinion  which  rests  upon  an 
hypothesis. 

[No.  61.] 

Submitted  Feb.  1,  1870. .    Decided  Feb.  21.  1870. 

ON  a  certificate  of  division  of  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  Stated  for  the  Southern  District  of 
Indiana. 

This  action  was  brought  In  the  court  below 
upon  the  official  bond  of  the  defendant.  Roj»e, 
as  Marshal  of  the  United  States  for  the  State 
of  Indiana. 

The  case  is  fully  stated  by  the  court. 

Messrs.  John  Coburn,  James  Morrison,  Dye 
&  Harris,  for  plaintiff: 

The  whole  proceeding  being  against  the  note 
and  nothing  else,  and  the  writ  having  com- 

Nora. — Canes  certified  on  dlvfRlon  of  circuit 
court.  Jurisdiction  of  U.  S.  Supreme  Court  in ;  oa 
what  division  should  be — see  note  to  Websoer  ▼. 
Cooper,  10  How.  54. 
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manded  the  Marshal  to  attach  the  note  and 
nothing  else,  he  could  obey  the  mandate  only 
by  seizing  the  note. 

Act,  Cong,  approved  July  17,  1862;  ConkL 
.Tr.  4th  ed.  p.  457;  The  Ann,  9  Cranch,  289. 

When  a  court  has  jurisdiction  to  proceed  in 
rem,  and  does  so  proceed,  its  judgments  are 
conclusive  and  binding  on  the  whole  world. 

Ashbrook  v.  The  Golden  Gate,  Newb.  Adm. 
306. 

See,  also,  Conkl.  Tr.  4th  ed.  232;  Trump  v. 
The  Thomas,  Bee,  Adm.  86;  Sheaff  v.  The  Bet- 
sey, Bee,  Adm.  163;  2  Phil.  £v.  5;  4  Miller,  La. 
81;  Thoms  v.  Southard,  2  Dana,  475;  The 
Mary,  9  Cranch,  126. 

By  reason  of  the  false  return  of  the  Marshal, 
the  court  had  jurisdiction  over  the  rem. 

The  plaintiff  would  unquestionably  be  es- 
topped by  the  record  from  maintaining  an  ac- 
tion on  the  promissory  note,  against  the  maker. 

Mr.  John  B.  Miles,  for  defendants. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  use  on  a  certificate  of 
division  of  opinion  between  the  Judges  of  the 
Circuit  Court  for  the  District  of  Indiana,  upon 
questions  arising  on  the  demurrer  to  the  dec- 
laration.    The  action  is  broughl  upon  the  of- 
ficial bond  of  the  defendant  Rose,  as  Marshal  of 
that  District,  for  an  alleged  false  return  made 
by  him  to  a  writ  of  monition  issued  upon  a  libel 
of  information  exhibited  on  behalf  of  the  Unit- 
ed States  in  the  District  Court  of  the  District, 
against  a  promissory  note  held  by  the  plaintiff 
for  the  sum  of  $7,000.    The  declaration  sets 
forth  the  exhibition  of  the  libel  a^inst  the 
note ;  and  avers  that  in  pursuance  of  its  prayer, 
a  writ  of  monition,  a  copy  of  which  is  given, 
was   issued  to  the  Marshal   of   the   District, 
eommanding  him  to  attach  the  note  and  detain 
the  same  in  his  custody  until  the  further  order 
of  the  court,  and  to  cite  all  persons  claiming 
the  same  or  having  anything  to  say  why  it 
should  not  be  condemned  and  sold,  to  appear  on 
a  day  designated  and  interpose  their  claims; 
that   the  Marshal  received  the  wTit  and  re- 
turned the  same  with  his  indorsement  that  he 
had  ''arrested  the  property  within  mentioned," 
and  cited  all  persons  as  commanded;  that  the 
court  subsequently  proceeded  to  try  and   de- 
termine the  matters  involved  in  the  libel,  and 
decreed,  that  for  failing  to  appear,  the  default 
of  all  persons  interested  in  the  note  should  be 
entered;   that  the  charges  of  the  libel  should 
be  taken  as  confessed;  that  the  note  should  be 
condemned  as  forfeited  to  the  United  States; 
and   that   the   clerk   should    issue  a   writ   of 
venditioni  exponas  to' the  Marshal  to  sell  the 
note  at  public  auction. 

The  declaration  further  avers  that  this  latter 
writ  was  accordingly  issued  and  delivered  to 
the  Marshal,  and  was  returned  by  him  with  a 
certificate  that  he  had  sold  the  note  at  auction 
to  Lewis  Pelham,  who  was  its  maker,  for  the 
sum  of  $3,000. 

The  declaration  then  sets  forth  that  the  Mar- 
shal did  not,  in  obedience  to  the  writ  of  moni- 
tion, attach  the  note  therein  described,  nor 
seize  the  same  by  himself  or  deputy;  that  the 
note  was  not  even  within  sight  of  the  Marshal, 
or  of  any  of  his  deputies,  at  any  time  between 
fb'*  delivery  of  the  writ  to  him  for  execution 
t  Wall. 


and  its  return;  nor  was  it,  pending  the  pro- 
ceedings by  libel,  within  the  State  of  Indiana, 
but  tl^t  during  this  time,  and  for  a  period 
long  after  tne  entry  of  the  decree  of  confisca- 
tion, it  was  in  the  custody  and  possession  of 
the  plaintiff,  in  the  State  of  Kentucky;  where- 
fore, the  declaration  continues,  the  return  of 
the  Marshal  was  wholly  false,  and  a  decree  of 
condemnation  was  founded  upon  a  false  return, 
and  hence  an  action  hath  accrued  to  the  plain- 
tiff on  the  bond  of  the  Marshal. 

To  this  declaration  the  defendants  demurred, 
and  upon  the  argument  of  the  demurrer  the 
following  questions  arose  upon  which  the 
judges  of  the  court  were  opposed  in  opinion: 

1.  Whether,  upon  the  facts  stated  in  the 
declaration,  it  was  material  and  necessary  to 
the  due  and  legal  service  of  the  writ  of  moni- 
tion therein  set  forth  by  the  Marshal,  that  he 
should  have  seized  and  taken  into  his  custody 
and  under  his  control  the  promissory  note  men- 
tioned. 

2.  Whether  the  return  to  the  writ  of  moni- 
tion, as  set  forth  in  the  declaration,  must  be 
construed  to  mean  that  the  Marshal  had  actu- 
ally taken  into  his  custody  and  under  his  ex- 
clusive control  the  promissory  note. 

3.  Whether,  on  the  hypothesis  that  all  the 
matters  as  set  forth  in  the  declaration  are  true, 
the  judgment  and  proceedings  in  the  district 
court,  as  therein  stated,  would  estop  the  plain- 
tiff to  maintain  an  action  on  the  promissory 
note  against  the  maker. 

•The  Act  of  July  17th,  1862  (12  SUt.  [•loft 
at  L.  590,  sees.  5,  6,  7),  contemplates  the  seiz- 
ure of  the  property,  the  forfeiture  of  which  is 
sought  by  the  proceedings  taken  under  its  pro- 
visions. It  says  so  in  express  terms.  In  one 
section  it  makes  it  the  duty  of  the  President 
''to  cause  the  seizure"  of  the  estate  and  prop- 
erty, money,  stocks,  and  credits  of  the  persons 
designated  therein.  In  another  section  it  de- 
clares that  the  like  property  of  persons  engaged 
in  armed  rebellion  against  the  United  States, 
or  in  aiding  or  abetting  the  Rebellion,  ''shall 
be  liable  to  seizure,"  and  imposes  a  similar 
duty  upon  the  President  to  seize  and  use  it. 
And  in  a  third  section  it  provides,  that  to 
secure  the  condemnation  and  sale  of  the  prop- 
erty, "after  the  same  shall  have  been  seized," 
proceedings  shall  be  instituted,  in  the  name  of 
the  United  States,  in  any  district  court  there- 
of, or  in  any- territorial  court,  or  in  the  District 
Court  for  the  District  of  Columbia,  within 
which  the  property,  or  any  part  thereof,  may 
be  found,  or  if  movable,  may  first  be  brought; 
and  that  such  proceedings  shall  conform,  as 
nearly  as  possible,  to  proceedings  in  admiralty 
or  revenue  cases. 

The  seizure  of  the  property,  as  thus  seen,  is 
made  the  foundation  of  the  subs€<|uent  pro- 
ceedings. It  is  essential  to  give  jurisdiction 
to  the  court  to  decree  a  forfeiture.  Now,  by 
the  seizure  of  a  thing  is  meant  the  taking  of  a 
thing  into  possession,  the  manner  of  which, 
and  whether  actual  or  constructive,  depending^ 
upon  the  nature  of  the  thing  seized.  As  ap- 
plied to  subjects  capable  of  manual  delivery, 
the  term  means  caption;  the  physical  takin|^ 
into  custody. 

In  the  case  at  bar,  a  visible  thing,  capable  of 
physical  possession,  is  the  subject  of  the  libel. 
It  is  the  promissory  note  of  Pelham  which  con- 
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Btitutes  the  res,  against  which  the  proceeding 
is  instituted,  and  not  "a  credit,"  or  debt,  which 
the  note  is  supposed  by  the  defendants'  counsel 
to  represent.  Whether  by  any  proceedings  un- 
der the  Act  of  July,  1862,  the  indebtedness  of 
107*]  a  maker  on  a  negotiable  promissory  *note 
before  its  maturity,  could  be  reached  without 
the  possession  of  the  note  itself,  is  not  a  ques- 
tion presented  for  our  consideration.  It  is  suf- 
ficient that  the  object  of  the  present  libel  is  to 
reach  the  note  itself.  This  appears  at  every' 
stage  of  the  proceedings;  in  the  information; 
in  the  monition  to  the  Marshal;  in  his  return; 
in  the  decree  of  the  court;  and  in  the  sale 
made. 

To  effect  its  seizure,  as  required  by  the  Act 
it  was,  therefore,  necessary  for  the  Marshal  to 
take  the  note  into  his  actual  custody  and  con- 
trol. And  such  was  the  purport  of  the  com- 
mand of  the  writ  of  monition.  The  writ  de- 
scribes the  note,  and  the  command  to  the  Mar- 
shal is,  ''to  attach  the  note,  and  to  detain  the 
same  in  your  custody  until  the  further  order  of 
the  court  respecting  the  some," — language 
which  is  inconsistent  with  any  service  than 
that  made  by  physically  taking  the  note  into 
his  possession  and  control.  This  form  of  com- 
mand is  usually  adopted  in  warrants  to  the 
Marshal  in  cases  of  municipal  seizure.  "On  re- 
ceiving iV*  (the  warrant),  says  Conkling  in  his 
Treatise,  "it  is  the  duty  of  the  Marshal  to  ar- 
rest the  property  seized  by  taking  it  into  his 
custody.**  Fourth  edition,  p.  524.  The  term 
arrest  is  the  technical  term  used  in  admiralty 
process  to  indicate  an  actual  seizure  of  prop- 
erty. And  the  return  of  the  Marshal  to  the 
writ,  that  he  has  arrested  the  property  within 
mentioned,"  si^ifies  in  apt  and  technical  lan- 
l^age  that  he  nas  actually  taken  the  property 
into  his  custody  and  under  his  control. 

The  first  and  second  questions  certified  to  u? 
must,  therefore,  be  answered  in  the  affirmative. 

The  third  question  rests  upon  an  hypothesis, 
and  we  must  decline  to  answer  it  until  it  has 
lost  its  hypothetical  character  and  become  in- 
volved in  actual  controversy. 


io8»]  •BENJAMIN  H.  CHEEVER,  Appt., 

T. 

JESSE  B.  WILSON  and  Annie  J.  Worcester. 

(See  S.  C.  9  Wall.  108-124.) 

Marriage  settlement — rights  of  wife — state 
laws  and  judgments — wife*s  separate  domicil 
—divorce  suit,  where  instituted. 

Under  a  marriage  settlement  which  vested  the 
title  in  a  trustee,  in  trust  to  permit  the  wife  to  re- 
ceive rents  and  profits  of  lands  for  her  sole  use; 


the  real  estate  therein  described  became  the 

rate  property  of  the  wife,  and  she  had  the  

power  to  undcipate  and  incuml>er  the  reuiv  hh  U 
ebe  had  been  a  feme  sole. 

The  courts  of  the  United  States  take  a  judicial 
notice  of  the  laws  and  judicial  decisions  of  the 

The  Constitution  and  laws  of  the  United  States 
fflve  an  Indiana  decree  the  same  effect  elsewhere 
which  it  has  in  Indiana. 

The  finding  of  the  residence  of  the  plaintiff  hj 
the  decree  is  sufficient,  until  overcome  by  adverse 
testimony. 

The  wife  may  acquire  a  separate  domicil  from 
her  husband  whenever  it  is  necessary  or  proper 
that  she  should  do  so. 

Proceeding  for  a  divorce  may  be  instituted  where 
the  wife  has  her  domicil ;  the  place  of  marriage, 
of  the  offense,  and  the  domicil  of  the  husband  are 
of  no  consequence. 

[No.  53.] 
Argued  Feb.  3,  1870.        Decided  Feb.  21,  1870. 

APPEAL  from  the  Supreme  CJourt  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  compel  the  payment  of 
certain  moneys  claimed  to  be  due  from  the  de- 
fendants upon  certain  leases,  etc.  A  decree 
having  been  entered  dismissing  the  bill,  the 
complainant  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  this  court. 

Messrs.  W.  W.  Boyce,  C.  Gushing  and  Thos. 
Wilson,  for  appellant: 

Res  judicata.  A  judgment  or  decree  of  a 
court  of  competent  jurisdiction  is  conclusive, 
wherever  the  same  matter  is  brought  in  contro- 
versy between  the  same  parties  or  privies. 

Miles  v.  Caldwell,  2  Wall.  35,  17  L.  ed.  755; 
Hopkins  v.  Lee,  6  Wheat.  109 ;  Parish  v.  Ferris, 
2  Black,  606,  17  L.  ed.  317;  Walden  v.  Bodley, 
14  Pet.  156;  Thomas  v.  Lawson,  21  How.  332, 
16  L.  ed.  82;  Ableman  v.  Booth,  21  How.  606,  16 
L.  ed.  169 ;  Thompson  v.  Roberts,  24  How.  233, 
16  L.  ed.  648;  Aspden  v.  Nixon,  4  How.  467; 
Steam  Packet  Co.  v.  Sickles,  24  How.  333,  16  L, 
ed.  050;  Warburton  v.  Aken,  1  McLean,  460; 
Bissell  V.  Briggs,  9  Mass.  462. 

"If  the  judgment  is  conclusive  in  the  State 
where  it  was  pronounced,  it  is  equally  conclu- 
sive everywhere"  in  the  courts  of  the  United 

States 

Christmas  v.  Russell,  6  Wall.  302,  18  L.  ed. 
478;  Story,  Const,  sec.  313,  3d  ed. 

The  courts  of  every  country  are  the  exclusive 
judges  of  their  own  jurisdiction;  so  far  as  it 
depends  on  their  municipal  law. 

Rose  V.  Himely,  4  Cranch,  241;  Grignon  t. 
Astor,  2  How.  339. 

In  Indiana  the  decree  is  conclusive. 

Whenever  the  wife  is  plaintiff  in  a  divorce 
suit,  it  is  the  burden  of  the  allegation  that  she 
is  entitled,  through  the  misconduct  of  her  hus- 
band, to  a  separate  domicil.     If  she  fails   to 


Note. — DomlcU  of  wife  In  divorce  actions. 

The  common  law  rule  is  that  the  domicil  of  th^ 
wife  follows  that  of  the  huRband.  Hackettstown 
Bk.  V.  Mitchell,  4  Dutcher,  516;  Greene  v.  Greene. 
11  Pick.  410;  Williams  v.  Saunders,  5  Cold.  60; 
Hairston  v.  Hairston.  27  Miss.  7(»4  ;  McAfee  v.  Ky. 
University,  7  Bush.  135 ;  Smith  v.  Morebead,  6 
Jones,  Eq.  360 ;  Brewer  v.  Linnaeus,  .16  Me.  42S ; 
Watcrborough  v.  Newfleld,  8  Greenl.  203 ;  Hood  v. 
Iloort.  11   Allen.  199. 

Where  husband  and  wife  are  llvini?  under  a  lu- 
4]icial  separation  or  divorce  from  bed  and  board, 
the  domicil  of  the  wife  does  not  follow  the  hus- 
bands.  Barber  v.  Barber.  16  L.  ed.  U.  S.  226 : 
Williams  V.  Dormer,  10  Jur.  366;  9  Bng.  L.  * 
K.  ri08:  2  Robertson.  505;  Bennett  v.  Hennett 
Deady.   209. 

Where  the  wife  commits  an  offense  entitling  bus- 
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band  to  a  divorce,  his  domicil  must,  for  the  pur- 
po.ses  of  the  litigation,  be  regarded  as  hers  also, 
even  though  the  wife  may,  in  fact,  be  llvlni:  tn 
another  country.  Tovey  v.  Lindsay,  1  Dow.  117: 
Whltcomb  V.  Whltcomb,  2  Curt.  Ec.  351 ;  7  Eng. 
Vjc.  139;  Chichester  v.  Donegal.  1  Add.  Ec.  ."• : 
Warrender  v.  Warrender.  2  CI.  &  F.  488;  but  see 
Irby  V.  Wilson,  1  Dev.  &  Bat.  Eq.  568.  582 :  Borden 
T.  Fitch,  15  Johns.  121 ;  and  see  Hull  v.  Hull, 
2  Strob.  Eq.  174;  Hare  v.  Hare.  10  Tex.  355: 
Green  v.  Green,  11  Pick.  410;  Hood  v.  Hood,  11 
Allen.  196. 

Where  wife  is  plaintiff  she  may  sustain  herself 
on  her  husband's  domicil,  though  she  is.  in  fnrt. 
living  abroad.  Masten  v.  Masten.  15  N.  H.  159: 
Davis  V.  Davis,  30  111.  180;  Harrison  v.  Harrison. 
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prove  thiL  she  fails  in  her  cause;  if  she  does 
prore  it,  she  establishes  her  cause. 

2  Bish.  Mar.  &  Dir.  126,  sec.  125. 

A  wife  may  establish  separate  domicil  from 
her  husband. 

Ditson  V.  Ditson,  4  R.  I.  87;  Hanberry  v. 
Uanberry,  29  Ala.  719. 

A  wife  may  have  separate  domicil  from  her 
husband  for  purpose  of  divorce. 

Story,  Conn.  L.  285,  n.;  Jenness  y.  Jenness, 
24  Ind.  355. 

Judge  Stoiy  says:  ''The  doctrine,  now  firm- 
ly established  in  America,  is:  that  the  law  of 
the  place  of  the  actual  bona  fide  domicil  of  the 
parties,  gives  jurisdiction  to  decree  a  divorce. 

Story,  Confl.  L.  287,  sec.  230;  See,  also,  Bish. 
Mar.  n.  to  sec  142;  Harding  v.  Allen,  9  Me. 
140. 

'The  protection  of  innocent  parties  and  the 

Eurity  of  public  morals  require  that  divorces 
fcwfully  pronounced  in  one  jurisdiction  .  .  . 
should  be  recognized  as  operative  and  binding 
everywhere." 

Harrison  v.  Harrison,  19  Ala.  499;  Tolen  v. 
Tolen,  2  Blackt  407;  Maeuire  v.  Maguire,  7 
Dana,  181;  Wall  v.  Williamson,  8  Ala.  48; 
Wall  y.  Williams,  11  Ala.  826;  Fellows  v.  Fel- 
lows, 8  N.  H.  160;  Pawling  v.  Bird,  13  Johns. 
192;  Mansfield  v.  Mclntyre,  10  Ohio,  27;  Coop- 
er y.  Cooper,  7  Ohio,  2d  Vt.  238;  Gleason  v. 
Gleason,  4  Wis.  64 ;  Hubbell  v.  Hubbell,  3  Wis. 
662;  Ditson  v.  Ditson,  4  R.  I.  87. 

Apart  from  the  question  of  divorce,  it  is  sub- 
mitted that  the  money  part  of  the  decree  in  the 
Indiana  court  is  conclusive  in  this  case. 

Messrs.  W.  S.  Coz,  J.  M.  Carlisle  and  W.  A. 
Meloy,  for  appellees; 

The  decree  of  divorce  was  void  for  want  of 
jurisdiction. 

The  courts  of  Indiana  had  no  jurisdiction  to 
decree  the  divorce  of  any  but  bona  fide  domi- 
ciled citizens  of  that  State. 

Bish.  Mar.  and  Div.  sec.  721,  et  seq.;  Story, 
Confl.  L.  sec.  228-230;  Chase  v.  Chase,  6  Gray, 
167;  Jackson  v.  Jackson,  1  Johns.  424;  Dorsey 
y.  Dorsey,  7  Watts.  349;  Bradshaw  v.  Heath, 
13  Wend.  407 ;  Hinds  v.  Hinds,  1  la.  36. 

The  question  of  bona  fide  domicil  is  one  of 
fact.  It  is  clear,  from  the  proof,  that  Mrs. 
Cheever  went  to  Indiana  for  the  sole  purpose 
of  procuring  this  divorce. 

Besides,  during  her  coverture  she  could  not 
have  acquired  a  domicil  in  Indiana. 

Pa.  V.  Ravenel,  21  How.  110,  16  L.  ed.  35. 


If  there  was  jurisdiction  of  the  person,  there 
was  none  to  affect  the  wife's  property,  even 
through  the  performance  under  Uie  laws  of  In- 
diana, which  provide  that  where  a  divorce  is 
decreed  for  the  act  of  the  husband,  the  wife 
snail  be  restored  to  her  property  as  if  he  had 
died. 

See  R.  S.  of  Ind.  of  18—,  art.  48,  ch.  4,  sec 
18. 

Even  if  there  was  jurisdiction,  the  decree 
was  unjust,  and  the  courts  of  this  district  are 
not  bound  to  carrjr  it  into  execution.  It  doea 
not  establish  a  prior  indebtedness  or  title.  It 
merely  undertakes,  in  the  exercise  of  judicial 
discretion,  to  create  rights  of  property  anew. 
Our  courts  are  called  on  in  this  suit  to  enforce 
that  decree.    They  are  not  bound  to  do  so. 

3  Dan.  Ch.  Pr.  1869. 

Mr.  Justice  Swajme  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  eauity  from  the  decree 
of  the  Supreme  Court  of  tne  District  of  Colum- 
bia. 

The  material  facts  of  the  case,  as  disclosed  in 
the  record,  are  as  follows: 

On  the  6th  of  September,  1842,  Cheever,  and 
the  defendant,  *  Annie,  then  Annie  J.  [*ix6 
Hughes,  executed  a  deed  of  marriage  settle- 
ment, whereby  the  title  of  the  real  estate  there- 
in described,  situate  in  the  City  of  Washing- 
ton, was  vested  in  Sarah  T.  Hughes,  the  mother 
of  Annie,  "in  trust,  to  permit  her  daughter,  the 
said  Annie  J.  Hughes,  to  receive  take  and  en- 
j<^  the  rents  and  profits  of  the  said  lands  and 
premises  to  her  sole  and  exclusive  use  and 
benefit,"  etc.  The  property  embraced  in  the 
settlement  is  designated  in  the  proceedings  as 
''the  Avenue  property,"  and  "the  Sixth  Street 
property."  Oii  the  8th  of  September,  1842,  the 
parties  were  married.  On  the  10th  of  Septem- 
ber, 1855,  Mrs.  Cheever  and  Mrs.  Hughes  exe- 
cuted to  the  defendant,  Wilson,  a  lease  of  the 
Avenue  property  for  five  years,  from  the  1st  of 
October,  1855,  at  an  annual  rent  of  $1,300,  to 
be  paid  quarterly.  On  the  26th  of  November, 
1856,  they  executed  a  deed  of  trust  to  Carlisle 
and  Maury,  to  secure  certain  advances  therein 
mentioned,  made,  and  to  be  made,  by  the  de- 
fendant Wilson,  to  Mrs.  Cheever. 

This  deed  refers  to  the  lease,  and  authorizes 
Wilson,  after  the  1st  of  October,  1857,  to  retain 
and  apply  the  rents  to  the  indebtedness  until  it 
should  be  extinguished.    On  the  11th  of  Feb- 


20  Ala.  629;  Kasbaw  v.  Eashaw,  8  Cal.  812; 
Thompson  v.  State,  28  Ala.  12 ;  Hanberry  ^  Han- 
herrj,  29  Ala.  719;  5  Yerg.  203;  6  Humph.  148; 

8  Watts.  &  S.  251. 

This  has  been  denied  by  some  conrts  and  in 
others  is  not  settled.  Schonwald  v.  Schonwald.  2 
Jones,  ESq.  367 :  Ashbangfa  ▼.  Ashbaugh,  17  111. 
476;  Kruse  v.  Kmse,  25  Mo.  68. 

A  hosband  deserted  his  wife  in  Massachosetts, 
where  she  resided  and  remained.  He  removed  to 
New  Hampshire,  and  she  was  refused  a  divorce  in 
the  latter  State  on  the  groand  of  non-residence. 
Hopkins  V.  Hopkins,  85  N.  H.  474. 

For  the  purpose  of  an  action  of  divorce,  the  wife 
may  require  a  senarate  domicil.  Bnrlen  v.  Shan- 
non 115  Mass.  448 :  Colvln  v.  Reed.  5  Smith  (Pa.) 
ST5;  Hartean  v.  Hartean,  14  Pick.  181.  25  Am. 
Dec  372 ;  The  Republic  v.  Skldmore,  2  Tex.  161 ; 
Kinnier  v.  Kinnier,  45  N.  Y.  535 ;  Frary  v.  Frary, 
10  N.  H.  61 ;  Tates  v.  Tates,  2  Beasley,  280 ; 
Harding?  v.  Alden,  9  Greenl.  140,  23  Am.  Dee. 
049 ;  Hanberry  v.  Hanberry,  29  Ala.  719 ;  Sawtell 
y.  Sawtell,  17  Conn.  284 :  Hinds  v.  Hinds,  1  Iowa, 
36;  Fickle  v.  Fickle,  5  Yerg.  208 ;    Hare  v.  Hare, 

9  W- 


10  Tex.  355;  Richardson  v.  Richardson,  2  Mass. 
158;  Tolen  v.  Tolm,  2  Blackf.  407;  Brett  v. 
Brett,  5  Met.  233;  FUhli  v.  Fishli,  2  Utt.  337; 
see,  also,  Dasent  v.  Dasent.  1  Robertson,  800; 
Harrison  v.  Harrison,  19  Ala.  499;  Wharton  v. 
Mair,  Ferff.  250;  8  Eng,  Ec.  414;  Vischer  v. 
Vischer.  12  Barb.  640;  Chase  v.  Chase,  6  Gray, 
157;  Shanks  v.  Dupont,  28  U.  S.  (8  Pet)  242; 
Vence  v.   Voice,  15  How.  Pr.  497. 

Some  cases  hold  that  after  the  offense,  wife 
cannot  acquire  a  new  domicil  in  which  to  prose- 
cute her  action  for  dlYorce.  Neal  v.  Her  Hus- 
band, 1  La.  Ann.  315 ;  Dorsey  v.  Dorsey,  7  Watts. 
849:  Jackson  v.  Jackson,  1  Johns.  424;  Maguire 
Y.  Maguire,  7  Dana.  181 ;  see  Pawling  v.  Bird,  13 
Johns.  192;  CoUett  v.  Collett,  8  Curt.  Ec.  726; 
7  Bng.  Ec.  563;  Dasent  v.  Dasent,  1  Robertson* 
600:  Glover  v.  Glover,  16  Ala.  440. 

The  residence  of  the  wife  is  in  subordination  to 
that  of  her  husband.  Bumham  v.  Rangeley,  t 
Wood.  &  M.  7. 

For  exhaustive  note  on  domicil  of  wife  for  pur- 
pone  of  bringina  divorce  suit — see  note,  59  L.R.A. 
146. 
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SUPBEMB  Cot'HT  OF  THE  UnIBED  STATES. 


Dec.  Tebi^ 


niary,  18u7,  ^Irg.  Clieever  executed  to  Wilson 
a.  paper  purporting  to  adsign  to  him  all  the 
rents  then  Jue  and  thereafter  accruing  until  he 
6hould   have   received  the  sums  therein  men- 
tioned.   A   further   lease   was  given  by  Mrs. 
Hughes  and  Mrs.  Cheever  to  Wilson,  on  the 
16th  of  July,  1857,  of  the  Avenue  property,  for 
the  term  of  five  years,  to  conunence  on  the  1st 
of  October,  1860,  at  the  same  rent,  to  be  paid 
in  the  same  manner  as  was  provided  in  the  for- 
mer lease.    Mr^jfhd  Mrs.  Cheever  lived  togeth- 
er in  Washington  until  December,  1854,  when 
they  separated.    On  the   16th  of  June,   1857, 
Mrs.^dreerer  filed  her  petition  for  a  divorce  in 
the  Circuit  Court  of  Marion  Coimty,  Indiana. 
8he  described  herself  therein  as  a  bona  fide 
resident  of  that  county.    The  cause  was   re- 
moved by  an  order  for  a  change  of  venue  to  the 
Circuit  Court  of  Madison  County,  in  th^t^State; 
On  the  19th  of  August,  1857,  Cheever  appeared 
and  filed  his  answer  and  a  cross-petition.    On 
the   26th    of    that    month    the    court    decreed 
Z17*]    *a  divorce  a  vinculo  matrimonii,  and 
thereafter,  by  tfie  agreement  of  the  parties,  it 
was  further  decreed  that  Cheever  should  have 
the  custody  of  the  three  elder  children,  and  that 
Mrs.  Cheever  should  have  the  custody  of  the 
younger  one   until   the  further  order  of  the 
court,  and  that  for  the  support  and  education 
of  the  children  Cheever  should  receive  one  third 
-of  the  rents  and  profits,  to  which  ?.f  rs.  Cheever 
was  entitled,  accruing  from  the  property  de- 
scribed— in  the  deed  of  settlement.    Tne  decree 
declared  "that  the  same  is  hereby  decreed  to 
the  said  Benjamin,  as  the  same  shall  hereafter 
become  due  and  payable,  for  the  uses  and  pur- 
|>oses  of  the  said  infant  children  during  the 
lifetime  of  the  said  Annie.    .    .    .    Ana  the 
said  Annie  shall  execute  to  the  said  Benjamin 
a  good   and   sufficient  power  to   receive  said 
rents  and  nrofits  for  the  uses  and   purposes 
herein   declared,  which  shall  be  sufficient  for 
the  purpose."    On  the  27th  of  August  she  exe- 
cuted such  instrument,  pursuant  to  the  decree; 
but  before  doing  so  she  added  this  sentence  to 
the  draft  which  had  been  prepared:     ''This  as- 
signment of  rents  is  subject  to  an  incumbrance 
upon  said  rents  to  my  agent,  Jesse  B.  Wilson, 
of  about  $5,000."    Her  interest  in  the  rents  at 
the  date  of  the  decree  was  two  thirds  in  posses- 
sion, and  the  remaining  third  expectant  upon 
the  death  of  her  mother,  who  received  that  por- 
tion for  her  dower.     Notice  of  the  decree  was 
given  to  Wilson  within  a  very  short  time  after 
it  was  rendered.     He  did  not  recognize  the  com- 
plainant's claim,  and  has  never  paid  him  any- 
thing. 

Soon  after  the  divorce  was  granted  Mrs. 
Cheever  married  Louis  )Jorcester.  On  the  11th 
of  December,  1858,  Worcester  and  wife  jjave  to 
Wilson  an  instrument  whereby  they  assigned  to 
him  all  her  rents  until  he  should  have  received 
the  sum  of  $3,000.  On  the  30th  of  December, 
1858,  Worcester  and  wife  and  Mrs.  Hughes  gave 
to  Wilson  an  extension  of  his  lease  of  the  Ave- 
nue property  for  the  term  of  ten  years,  from 
the  Ist  of  October,  1860,  being  an  addition  of 
five  years  to  the  term  of  the  last  preceding 
lease.  At  the  same  time  Mr.  and  Mrs.  Wor- 
i'oster  execut*^d  to  him  a  furtbpr  assignment  of 
the  rents.  The  Avenue  buildin<?8  were  de- 
iiS'l  Rtroyed  by  fire  in  •April,  1862.  Wilson 
r-^cted  the  present  store  on  the  property  at  a 
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cost  to  himself  of  upwards  of  $4,000.  He  naa 
continued  to  occupy  it,  and  has  paid  no  rent 
since  the  fire  to  any  one. 

Mrs.  Hughes  died  on  the  12th  of  April,  1863. 
Worcester  died  before  that  time.  On  the  22d 
of  October,  1863,  Wilson  and  Mrs.  Worcester 
came  to  a  settlement  of  their  accounts.  He  had 
collected  the  rents  of  the  Si:cth  Street  property 
up  to  that  time,  but  did  so  no  longer.  The  ac- 
counts embraced  the  rents  received  from  that 
property,  as  well  as  that  from  the  Avenue  prop- 
erty,  and  extended  to  the  period  of  the  fire. 
The  result  was  that  she  was  found  to  be  indebt- 
ed to  him  in  the  sum  of  $3,290. 

The  complainant's  bill  was  filed  the  21st  of 
June,  1858,  and  seeks  a  specific  performance  of 
the  Indiana  decree,  acainst  Wilson,  as  to  the 
portion  of  the  rents  allotted  to  the  complainant 
for  the  benefit  of  the  children.  On  the  17th  of 
June,  1863,  it  was  ordered  by  the  court  that  the 
auditor  should  report  upon  the  state  of  the  ac- 
counts between  Mrs.  Worcester  and  Wilson. 
There  was  no  finding  as  to  the  rights  of  the 
parties,  and  no  specific  directions  were  given 
m  the  order. 

The  auditor  made  a  very  elaborate  report. 
Assuming  the  Indiana  decree  to  be  valid,  his 
conclusions  were  that  the  balance  due  to  Wil- 
son for  his  advances  on  the  faith  of  the  pledg<M 
of  the  rents,  prior  to  the  divorce  or  his  naving 
notice,  and  at  the  time  of  notice — ^which  the 
auditor  found  to  be  the  11th  of  September, 
1857, — was  $4,627.78,  including;  interest;  and 
that  this  balance  was  extinguished  on  the  let 
of  January,  1863,  leaving  an  overplus  of  $23.30; 
that  there  was  due  to  the  complainant  the  sum 
of  $622.97,  including  interest,  for  rents,  from 
the  time  of  the  payment  of  Wilson's  advances 
to  the  1st  of  January,  1865,  the  last  quarter 
day  before  the  adjustment  by  the  auditor,  and 
the  further  sum  of  $2,437.41  and  interest  for 
rents,  from  the  date  of  the  decree  to  the  time 
the  ad%'ances  were  paid;  that  the  amount  of 
the  rents,  accruing  from  the  time  of  the  pay- 
ment of  the  advances  to  the  1st  of  March,  1865, 
from  the  Avenue  property  *as  well  as  the  [*ii9 
Sixth  Street  houses,  while  the  defendant  col- 
lected the  rents  of  the  latter,  excluding  the 
third  which  fell  in  by  the  death  of  Mrs.  Hughes, 
was  $1,831.84;  that  the  amount  due  to  the  com- 
plainant was,  therefore,  $3,060.38.  and  that  the 
Sinn  in  the  hands  of  the  defendant.  Wilson, 
applicable  thereto  in  payment,  $1,831.84,  was 
not  sufficient  to  pay  complainant's  arrears  by 
the  sum  of  $1,295.58. 

According  to  the  report  the  claimant  is  enti- 
tled td  a  decree  against  Wilson  for  the  sum  of 
$1,831.84,  with  interest  from  the  1st  of  March, 
1865,  and  for  the  further  sum  of  $1,295.58 
against  Mrs.  Worcester,  with  interest  from  the 
same  time.  The  sum  proposed  to  be  decreed 
against  Wilson  is  made  up  of  two  elements: 
(1),  the  com plai'' ant's  share  of  the  rents  re- 
ceived by  Wilson  after  his  advances  were  paid, 
with  interest  down  to  March  1st,  1865,  being 
$622.97;  and  (2),  the  share  belonging  to  Mrs. 
Worcester  of  the  rents  accminjr  aftrr  the  same 
period  (excluding  her  mother's  share,  which 
lapsed  by  her  mother's  death),  with  interest 
computed  also  to  her  the  1st  of  March,  1865, 
being  $1,208.87,  these  sums  making  together 
the  aggregate  of  $1,831.84.  The  auditor  held 
that  Wilson  was  liable  for  the  latter  sum.  be- 
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cause  the  oomplainant  was  entitled  to  it,  on 
the  principle  of  subrogation.  All  the  parties 
excepted  to  the  report.  The  court  sustained 
the  defendant's  exceptions,  and  dismissed  the 
bill  upon  the  ground  that  the  Indiana  decree 
was  void. 

Upon  the  execution  of  the  deed  of  settlement, 
the  real  estate  therein  described  became  the 
separate  property  of  Mrs!  Worcester,  and  she 
had  tne  same  power  to  anticipate  and  incumber 
the  rents  as  if  she  had  been  a  feme  sole.  10  B. 
Monroe,  247;  Ck)lvin  v.  Currier,  22  Barb.  387; 
Heatley  v.  Thomas,  15  Vesey,  596;  Bullpin  v. 
Clarke,  17  Vesey,  365;  Jaques  v.  Methodist 
Church,  17  Johns.  548;  North  American  Coal 
Company  v.  Dyett,  7  Paige,  9;  Insurance  Com- 
pany V.  Bay,  4  N.  Y,  9;  Gardner  v.  Gardner,  22 
Wend.  526;  Browning  v.  Coppage,  3  Bibb.  37; 
1  Story,  Eq.  sec.  64;  2  Bibb.  198;  3  Bibb.  37. 

The  proportion  of  the  rents  to  which  the  com- 
plainant was  entitled  was  one  third  of  the  two 
thirds  to  which  Mrs.  Worcester  was  entitled  at 
X20*]  the  time  of  the  rendition  of  the  decree  *in 
Indiana.  The  decree  had  reference  to  her  rights 
as  they  existed  at  that  time.  It  was  not  affect- 
ed by  the  falling  in  of  the  other  third,  which 
her  mother  held  as  her  dower  to  the  time  of 
her  death. 

The  complainant  was  not  bound  by  the  lease 
^  of  December,  1858.  It  was  executed  after  the 
decree  and  notice  to  Wilson.  He  was  bound  by 
the  preceding  lease  of  July,  1857,  which  was 
executed  before  the  decree.  That  lease  con- 
tained a  covenant  on  the  part  of  Wilson  to  re- 
pair and  pay  rent.  It  did  not  expire  until  'Oc- 
tober 1st,  1865. 

The  buildings  on  the  Avenue  property  de- 
stroyed by  fire  in  April,  1862,  were  insured  in 
the  name  of  Mrs.  Hughes  for  $4,000,  and  she 
received  that  amount  from  the  insurance  com- 
pany. The  lease  of  1857  fixed  the  amount  of 
the  rent,  and  the  complainant  is  entitled  to 
claim  accordingly. 

Under  the  lease  of  1858,  important  questions 
may  arise  between  Wilson,  Mrs.  Worcester,  and 
the  estate  of  Mrs.  Hughes,  but  they  do  not  af- 
fect the  rights  of  the  complainant  in  this  litiga- 
tion, and  we  need  not,  therefore,  consider  them. 

It  was  proper,  under  the  circumstances,  to 
include  in  the  accounts  the  rents  received  by 
Wilson  from  the  Sixth  Street  property.  That 
property  was  embraced  in  the  deed  of  settle- 
ment and  in  the  Indiana  decree.  The  record  of 
that  case  was  filed  with  the  bill  as  an  exhibit, 
and  became  a  part  of  it.  The  prayer  of  the  bill 
is  for  general  relief.  The  securities  given  by 
Mrs.  Worcester  embraced  alike  the  rents  accru- 
ing from  that  and  the  Avenue  property.  Wil- 
son had  applied  and  credited  both.  It  would 
not  be  proper  to  withdraw  and  separate  the 
former. 

It  appears  by  the  complainant's  exceptions, 
that  he  objected  strenuously  in  the  court  below 
to  the  findings  of  the  auditor,  as  to  the  state  of 
the  accounts  between  Wilson  and  Mrs.  Worces- 
ter touching  the  advances.  After  a  careful  con- 
sideration of  the  evidence,  we  are  satisfied  with 
his  conclusions,  and  see  no  reason  to  disturb 
them.  We  do  not  think  anything  would  be 
gained  to  the  interests  of  justice  by  modifying 
the  report,  or  by  setting  it  aside,  and  ordering 
a  further  examination  of  the  subject, 
lai*]  *We  think  the  auditor  was  right  in  his 
9  Wall. 


conclusion  upon  the  point  of  subrogation.  A 
much  larger  amotmt  of  the  complainant's  share 
of  the  rents  than  this  principle  will  give  him  of 
hers  was  applied  in  payment  of  Wilson's  ad- 
vances. It  IS  proper  that  an  iqual  amount  of 
her  share,  according  to  her  rights,  as  they  were 
when  the  decree  was  rendered,  should  replace 
what  had  been  so  applied  for  her  benefit.  This 
will  leave,  unaffected  by  this  ruling,  for  her  en- 

J'oyment,  the  full  third  which  had  belonged  to 
ler  mother,  and  to  which  she  became  entitled 
at  her  mother's  death.  We  are  satisfied  with 
the  auditor's  findings  as  to  the  amount  for 
which  the  defendants  respectively  should  be 
held  liable.  Their  exceptions  should  have  been 
overruled. 

The  decree  rendered  in  Indiana,  so  far  as  it 
related  to  the  real  property  in  question,  could 
have  no  extraterritorial  effect;  but,  if  valid,  it 
boimd  personally  those  who  were  parties  in  the 
case,  and  could  have  been  enforced  in  the  situs 
rei,  by  the  proper  proceedings  conducted  there 
for  that  purpose.  Sutphen  v.  Fowler,  9  Paige, 
280;  Massie  v.  Watts,  6  Cranch,  148,  158;  3 
Ves.  44;  Swann  v.  Fonnereau,  3  Ves.  Jr.  44; 
Portarlington  v.  Soulby,  3  Mylne  &  K.  104; 
Monroe  v.  Douglas,  3  Sandf.  Ch.  185;  Shattuck 
V.  Cassidy,  3  Ed.  Ch.  152;  1  Story,  Eq.  sees.  743, 
744.  But  no  question  arises  upon  that  subject. 
The  assignment  executed  by  Mrs.  Worcester  to 
the  complainant,  of  the  27th  of  August,  1857, 
in  pursuance  of  the  decree,  was  ample  to  vest  in 
him  the  interest  and  authority  which  the  court 
ordered  her  to  convey.  The  reservation  in  be- 
half of  Willon*was  only  what  the  law  without 
it  would  have  prescribed,  and  did  not  impair 
its  efficacy,  or  limit  what  would  otherwise  have 
been  the  scope  of  its  effect  and  operation. 

The  main  pressure  of  the  arguments  here  Ws 
been  upon  the  question  of  the  validity  of  the 
Indiana  decree.  Those  at  the  bar  were  confined 
to  that  subject,  and  the  printed  briefs  go  but 
little  beyond  it. 

The  courts  of  the  United  States  take  judicial 
notice  of  the  laws  and  judicial  decisions  of  the 
several  States.  Pennington  v.  Gibson,  16  How. 
80. 

Upon  looking  into  the  laws  of  Indiana  we 
find  that  the  'proceedings  in  the  case  [*iaa 
there  were  governed  by  "An  Act  Regulating  the 
Granting  of  Divorces,  Nullification  of  Mar- 
riages, and  Decrees  and  Orders  of  Court  inci- 
dental thereto,"  approved  May  13th,  1852.  The 
petition  makes  a  case  within  the  statute.  It 
alleges  that  the  petiHoni^  was  a  bona  fide  resi- 
dent of  the  county  where  it  was  filed,  and  set^ 
forth  as  causes  for  a  divorce  abandonment  from 
December,  1854,  and  cruel  treatment,  by  the 
husband.  His  answer  denied  the  allegations  of 
the  petition.  His  cross-petition  prayed  for  a 
divorce,  for  the  custody  of  the  children,  and  for 
provision  for  their  support  out  of  the  separate 
property  of  the  wife  described  in  the  deed  of 
settlement.  The  decree  sets  forth  as  follows: 
"The  court  find  the  marriage,  abandonment, 
and  residence  of  the  said  Annie  J.  Cheever.  and 
the  births  and  names  and  ages  of  the  children, 
as  alleged  in  the  original  petition,  to  be  true, 
and  the  residue  of  said  petition,  to  be  untrue." 
A  divorce  was  thereupon  adjudged  in  the  usual 
form. 

It  would  be  a  sufficient  answer  to  the  ques- 
tions raised  as  to  the  validity  of  this  decree  that 
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no  inch  lune  i>  mmde  in  the  pleftdings.  The 
Muwer  of  Mrs.  WorcMUr  is  silent  upon  the 
subject  Wilson,  in  hia  answer,  u^s  he  "do«s 
aot  admit  the  validity  or  reguhirity  of  said  de- 
cree," or  that  "it  is  operative  to  aSeet  hia 
rights,"  but,  on  the  contrary,  .  .  .  "reserves  to 
himself  the  right  to  impeach  li  If  occuion 
should  offer  and  require  him  to  do  so."  This 
language  is  too  vague  and  indefinite  to  have 
any  effect.  If  he  desired  to  aaaail  the  decree  he 
should  have  stated  clearly  the  grounds  of  objec- 
tion upon  which  he  proposed  to  rely.  The  aver- 
ments should  have  been  such  that  issue  could 
be  taken  upon  them.  White  v.  Hall,  12  Ves. 
324.  He  and  his  co-defendant  are  precluded  by 
the  settled  rules  of  equity  jurisprudence  from 
ffitering  upon  such  an  inquiry.  Their  silence 
is  an  admission,  and  they  are  bound  by  the 
implication.  As,  however,  the  question  has 
been  fully  argued  upon  both  sides,  and  may 
arise  hereafter  in  further  litigation  between  the 
parties,  we  deem  It  proper  lo  express  our  Tfews 
upon  the  subject.. 

133*]  *Tbe  peUtion  laid  the  proper  founda- 
tion for  Uie  subsequent  proceedings.  It  war' 
ranted  the  exercise  of  the  author!^  which  was 
invoked.  It  contAined  all  the  requisite  aver- 
mttits.  The  court  was  the  proi>er  one  before 
which  to  bring  the  case.  It  had  jurisdiction  of 
Uie  parties  and  the  subject-matter.  The  decree 
was  valid  and  effectual,  acoording  to  the  law 
and  adjudications  in  Indiana.  SUt.  of  1852, 
•M.  S3 ;  HcQnigg  t.  MoQuigg,  IS  Ind.  £M ;  Noel 
V.  Ewing,  9  Ind.  6Z;  Lewis  v.  Lewie,  9  Ind.  lOS; 
Ronrke  t.  Roni^e,  8  Ind.  430;  Tolen  v.  Tolen,  2 
Bladl.  407i  Wilcox  v.  Wilcox,  10  Ind.  439. 

Xiie  Constitution  and  laws  of  the  United 
States  give  the  decree  the  same  effect  else- 
where which  It  had  In  Indiana.  Const.  Art 
4,  see.  1;  Stat,  at  L.  122;  D'Arcy  r.  Ketchum, 
11  How.  ITS.  "If  •  judgment  is  ooncluaiTe 
In  a  State  where  it  Is  rendered,  it  Is  equally 
ocmclusive  everywhere,"  in  the  courts  of  the 
United  SUtes.  2  Story,  Const  sec.  1313; 
Christmas  v.  Russell,  6  Wall.  302,  18  L.  ed.  47B. 

It  is  said  the  petitioner  went  to  Indiana  to 

frocure  the  divorce,  and  that  she  never  resided 
here.  The  only  question  is  as  to  the  reality  of 
Eer'~new  residence  and  of  the  change  of  domicil. 
Case  v.  Clarke,  6  Mason,  70;  Cooper's  Leasee  v. 
Galbraith,  3  Wash.  C.  C.  6fi0;  McDonald  v. 
&n>11qr,  1  Pet.  620.  That  she  did  reside  in 
the  county  where  the  petition  was  filed  is  ex- 
pressly found  by  the  decree.  Whether  this 
finding  is  conclusive,  or  only  prima  facie  sulB- 
dent,  is  a  point  on  which  the  authorities  are 
not  In  harmony.  Noyes  v.  Butler,  6  Barb. 
Sup.  C.  613;  Hall.  v.  Williams,  6  Pick.  239; 
Millsv.  Duryee  (2  Amer.  L.  C.  791,  note),  7  Cr. 
481-487.     We  do  not  deem  it  necessary  to  ei- 

CreM  any  opinion  upon  the  point.  The  finding 
1  clearly  sufficient  until  overcome  by  advene 
t«stimony.  None  adequate  to  that  result  is 
found  in  the  record.  Giving  to  what  there  is 
the  fullest  effect  it  only  raises  a  suspicion  that 
the  animus  manendi  may  have  been  wanting. 

It  is  insisted  that  Cheever  nessi  jesided  in 
Indiana;  that  Uie  domicil  of  the  husband  is  the 
wife's,  and  that  she  cannot  have  a  different 
one  from  hi*.  The  cSn^wsa  of  the  latter 
114*1  'proposition  is  so  well  settled  that  it 
would  be  Mle  to  discuss  it.  The  rule  Is  that 
she  may  acqflIR~ft  separate  domicil  whenever 


it  is  necessary  or  proper  that  she  should  do  ao. 
The  right  springs  from  thu^nHKHlLj  for  it* 
exercise,  and  endures  fs  long  as  the  neoessi^ 
continues.  2  Bishop  on  Marriage  and  Div.  4T5. 
The  proceeding  for  a  divorce  may  be  instituted 
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the  husband  are  o 
Ditson,  4  R.  I.  87. 

The  Statute  of  Indiana  enacted  that  "The 
court,  in  decreeing  a  divorce,  shall  make  pro- 
vision for  the  guardianship,  custody,  and  sup- 
port and  education  of  the  minor  children  of 
such  marriage."  Act  1BS2,  sec.  21.  That  part 
of  the  decree  which  relates  to  this  subject  ha» 
been  already  sufficiently  considered.  Barber 
V.  Barber,  21  How.  G82,  IS  L.  ed.  226,  has  an 
Important  bearing  upon  the  case  under  con- 
sideration. There  a  wife  had  obtained  a  di- 
vorce a  mensa  et  thoro,  and  an  allowance  of 
alimony.  In  the  State  of  New  York.  The  hus- 
band afterwards  removed  to  Wisconsin.  To 
enforce  the  payment  of  the  alimony  she  sued 
him  in  equity  in  the  District  Court  of  the  Unit- 
ed titat^  for  that  district.  The  court  waa 
clothed  with  equity  powers.  The  ground  of 
federal  jurisdiction  relied  upon  was  the  domi- 
cil of  the  husband  and  wife  in  different  States. 
The  court  decreed  for  the  complainant.  This, 
court,  on  appeal,  reeo^iced  the  validi^  of  the 
original  decree,  sustained  the  jurisdiction,  and 
affirmed  the  decree  of  the  court  below.  Tbi* 
is  conclusive  upon  several  of  the  most  impor- 
tant points  involved  in  the  case  before  us. 

The  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  is  reversed,  and  the  cause  will 
be  rananded  with  directions  to  enter  a  deerea 
this  opinion. 
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Objections  to  the  admission  or  exclusion  of  evi- 
dence, or  to  such  rulings  on  the  propositions  of  law 
as  the  party  may  ask,  must  appear  by  bill  of  ex- 
ceptions. 

[No.  301.] 

Submitted  Feb.  11, 1870.    Decided  Feb.  21,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  ejectment  brought  in 
the  court  below  by  the  plaintiff  in  error,  to  re- 
cover a  certain  tract  ot  land. 

By  agreement  of  the  parties,  the  case  was 
tried  by  the  court  without  a  jury. 

The  judgment  of  the  court  below  having 
been  for  the  defendant,  the  plaintiff  sued  out 
this  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  Anson  S.  Miller,  J.  F.  Famsworth 
and  Cyrus  F.  Miller,  for  plaintiff  in  error. 

Mr.  Samuel  W.  Fuller,  for  the  defendant  in 
error: 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment  tried  in  the 
Circuit  Court  for  the  Northern  District  of  Illi- 
nois by  the  court,  to  whom  it  was  submitted 
without  a  jury. 

At  the  close  of  a  long  bill  of  exceptions  em- 
bracing all  the  evidence,  which  consisted  of 
judgments,  executions,  deeds,  depositions,  ad- 
missions and  agreements  of  the  parties,  it  is 
said  that  "The  roregoing  was  all  the  cause,  and 
the  court  thereupon  found  the  issues  and  ren- 
dered judgment  for  the  defendant,  to  which  de- 
cision and  ruling  of  the  court  the  plaintiff  then 
and  there  excepted." 

By  section  4  of  the  Act  of  March  3,  1865,  13 
Stat,  at  L.  50,  it  is  provided  that  parties  may 
submit  the  issues  of  fact  in  civil  cases  to  be 
tried  and  determined  by  the  court,  without  the 
intervention  of  a  jury;  and  it  declares  what 
the  effect  of  such  finding  shall  be,  and  how  and 
under  what  circumstances  there  may  be  a  re- 
view of  such  judgments. 

We  give  the  language  of  the  section  on  this 
subject  verbatim. 

.  "The  finding  of  the  court  upon  the  facts, 
which  finding  shall  be  general  or  special,  shall 
xa6*]  have  the  same  effect  as  the  verdict  *of 
a  jury.  The  rulings  of  the  court  in  the  cause 
in  the  progress  of  the  trial,  when  excepted  to  at 
the  time,  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States  upon  a  writ  of  error 
or  upon  appeal,  provided  the  rulings  be  duly 
presented  by  a  bill  of  exceptions.  When  the 
finding  is  special,  the  review  may  also  extend 
to  the  determination  of  the  sufficiency  of  the 
facts  found  to  support  the  judgment." 

The  first  thing  to  be  observed  in  this  enact- 
ment is:  that  it  provides  for  two  kinds  of  find- 
ings in  regard  to  the  facts,  to  wit:  general  and 
special.  This  is  a  perfect  analogy  to  the  find- 
ings by  a  jury,  for  which  the  court  is  in  such 
cases  substituted  by  the  consent  of  the  parties. 
In  other  words,  the  court  finds  a  general  ver- 
dict on  all  the  issues  for  plaintiff  or  defendant, 
or  it  finds  a  special  verdict. 

This  special  finding  has  often  been  considered 
and  described  by  this  court.  It  is  not  a  mere 
report  of  the  evidence,  but  a  statement  of  the 
ultimate  facts  on  which  the  law  of  the  case 
9  Wall. 


must  determine  the  rights  of  the  parties;  a 
finding  of  the  propositions  of  fact  which  the 
evidence  establishes,  and  not  the  evidence  on 
which  those  ultimate  facts  are  supposed  to  rest. 
Burr  V.  Des  Moines  Co.  1  Wall.  99,  17  L.  ed. 
561;  Graham  v.  Bayne,  18  How.  62,  15  L.  ed. 
266. 

The  next  thing  to  be  observed  is,  that  wheth- 
er the  finding  be  general  or  special,  it  shall 
have  the  same  effect  as  the  verdict  of  a  jury; 
that  is  to  say,  it  is  conclusive  as  to  tlic  facts  so 
found.  In  the  case  of  a  general  verdict,  which 
includes,  or  may  include,  as  it  generally  doe^$. 
mixed  questions  of  law  and  fact,  it  concludes 
both,  except  so  far  as  they  may  be  saved  by 
some  exception  which  the  party  has  taken  to 
the  ruling  of  the  court  on  the  law. 

In  the  case  of  a  special  verdict,  the  question 
is  presented  'as  it  would  be  if  tried  by  a  [*ia8 
jury,  whether  the  facts  thus  found  require  a 
jud^ent  for  plaintiff  or  defendant;  and  thi^ 
being  matter  of  law,  the  ruling  of  the  court  on 
it  can  be  reviewed  in  this  court  on  that  record. 
If  there  were  such  special  verdict  here,  we 
could  examine  its  sufficiency  to  sustain  the 
judgment. 

But  there  is  none.  The  bill  of  exceptions, 
while  professing  to  detail  all  the  evidence,  is  no 
special  finding  of  the  facts. 

The  judgment  of  the  court,  then,  must  be  af- 
firmed, unless  the  bill  of  exceptions  presents 
some  erroneous  ruling  of  the  court  in  the  prog- 
ress of  the  trial. 

The  only  ruling  in  the  progress  of  the  trial  to 
which  exception  was  taken  by  plaintiff,  was  to 
the  refusal  of  the  court  to  permit  him  to  prove 
that  Gitchell,  the  landlord  of  defendant,  had 
promised  to  pay  the  judgment  under  which  the 
land  was  sold  to  plaintiff. 

We  do  not  see  that  this  was  a  matter  of 
which  plaintiff,  a  volunteer  purchaser,  had  any 
right  to  complain.  It  co'jld  not  extend  the  lien 
of  the  judgment  beyond  the  time  fixed  by  law, 
which  seems  to  be  the  purpose  for  which  it  was 
offered. 

We  have  taken  some  pains  to  comment  on  the 
mode  in  which  cases  tried  by  the  court,  which 
are  properly  triable  by  a  jury,  may  be  reviewed 
here.  Attention  was  called  to  the  Statute  of 
1865,  in  the  case  of  Insurance  Co.  y.  Tweed,  7 
Wall.  44  [ante,  65],  and  we  here  condense  the 
results  of  an  examination  of  that  statute: 

1.  If  the  verdict  be  a  general  verdict,  only 
such  rulings  of  the  court,  in  the  progress  of 
the  trial,  can  be  reviewed  as  are  presented  by 
bill  of  exceptions,  or  as  may  arise  on  the  plead- 
ings. 

2.  In  such  cases,  a  bill  of  exceptions  cannot 
he  used  to  bring  up  the  whole  testimony  for  re- 
view any  more  than  in  a  trial  by  jury. 

3.  That  if  the  parties  desire  a  review  of  the 
law  involved  in  the  case,  they  must  either  get 
the  court  to  find  a  special  verdict,  which  raises 
the  legal  propositions,  or  they  must  *pre-  [*ia9 
sent  to  the  court  their  propositions  of  law,  and 
require  the  court  to  rule  on  them. 

4.  That  objection  to  the  admission  or  ex- 
clusion of  evidence,  or  to  such  ruling  on  the 
propositions  of  law  as  the  party  may  ask,  must 
appear  by  billof  exceptions. 

As  the  only  ruling  of  the  court  in  this  case 
that  we  can  examine  seems  to  have  been  cor* 
rect,  the  judgment  is  afiirmed. 
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Dec.  Tebx, 


THE  STEAMBOAT  JOSEPH  JOHNSON,  HER 
TACKLE,  etc,  Frederick  A.  Potts,  CUim- 
ant,  Appt.,' 

V. 

IRWIN  McCORD  and  the  Washington  Insur- 

ance  Company, 

and 

IRWIN  McCORD  and  the  Washington  Insur- 
ance Company,  Appts., 

V. 

THE  PROPELLER  WILLIAM  P.   BURDEN, 
Silas  Betts  et  al..  Claimant. 

(See  S.  C.  "The  Johnson,"  9  Wall.  146-166.) 

Rules  of  navigation — steam  vessels  meeting. 

Rules  of  navigation  are  obligatorv  upon  vessels 
approaching  each  other,  from  the  time  the  neces- 
sity for  precaution  begins,  and  so  long  as  the 
means  and  opportunity  to  avoid  the  danger  re- 
main. 

Steam  vessels,  approachiofl;  each  other  from  op- 
posite directions  so  as  to  Involve  risk  of  collision, 
are  requred  to  port  their  helms  so  that  each  may 
pass  on  the  port  side  of  the  other. 

Where  two  vessels  are  in  close  proximity,  one 
of  them  has  no  right  to  insist  upon  any  departure 
from  the  ordinary  rules  of  navigation. 

[Nos.  61,  62.] 
Argued  Feb.  8,  1870.         Decided  Feb.  21,  1870. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed  States   for   the   Southern   District   of. 
New  York. 

A  libel  was  filed  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  by  the  appellants,  Irwin  McCord  and 
the  Washington  Insurance  Company,  against 
the  steamboat  Joseph  Johnson  and  the  steam 
propeller  William  F.  Burden,  her  tackle,  etc., 
to  recover  for  damages  resulting  from  a  col- 
lision. 

The  said  court  entered  a  judgment  a^inst 
the  said  Joseph  Johnson  and  the  said  William 
F.  Burden,  and  thereupon  the  claimants  of  the 
said  steamboat  and  propeller  took  their  appeals 
to  the  circuit  court.  In  that  court  a  aecree 
was  entered  against  the  steamboat  Joseph 
Johnson  for  the  whole  amount  of  said  dam- 
ages, and  dismissing  the  libel  against  the  said 
propeller.  Thereupon  the  libellants  took  an 
appeal  to  this  court  from  that  part  of  the  de- 
<cree  which  related  to  the  said  propeller,  and 
the  claimants  of  the  said  steamboat  took  an 
appeal  from  th'e  whole  of  said  decree  apd  par- 
ticularly from  so  much  thereof  as  condemned 
the  said  steamboat  to  pay  any  damages  or  costs. 

The  case  is  fully  stated  by  the  court. 

Mr.  C.  Van  Santvoord,  for  libelants. 

Mr.  F.  J.  Fithian,  for  steamer,  Joseph 
Johnson. 

Mr.  £.  C.  Benedict,  for  the  propeller,  Wil- 
liam F.  Burden. 

Mr.  Justice  Clififord  delivered  the  opinion  of 
the  court: 

Damages  were  claimed  in  this  case  on  ac- 
count of  a  collision  which  occurred  in  East 
River,  on  the  9th  of  December,  1863,  between 
the  canal-boat,  Kate  McCord  and  the  steamboat 
.To«eph  Johnson,  whereby  the  canal-boat  and 
her  car^o.  consisting  of  seven  thousand  bush- 
els of  wheat,  were  greatly  injured. 

NOTB. — Rules  for  avoiding  collision — see  note^, 
25  T«.  ed.  TI.  S.  168 ;  85  L.  ed.  U.  8.  453 ;  41  L.  ed. 
IT.  S.  1053. 
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Prior  to  the  commencement  of  her  trip,  tkt 
canal-boat  was  lying  in  the  Atlantic  basm  at 
Brooklyn,  and  the  proofs  show  that  she  was 
heavily  laden,  and  that  she  was  taken  in  tow 
there  by  the  steam  propeller,  William  F.  Bur- 
den, to  be  towed  up  the  river  to  pier  forty -four, 
on  the  New  York  side  of  the  river,  for  the  pur- 
pose of  discharging  her  cargo  and  delivering 
the  same  on  board  of  the  ship,  Whampoa,  then 
lying  at  that  pier.  She  was  lashed  to  the  port 
side  of  the  propeller  and  when  the,  collision 
occurred,  the  propeller  with  the  canal-boat 
•in  tow  was  proceeding  up  the  river  to  [•xsi 
the  place  where  her  cargo  was  to  be  trans- 
shipped. 

Loss  was  sustained  by  the  owner  of  the  canal 
boat  and  by  the  owners  of  her  cargo,  and  they 
joined  in  the  same  libel,  claiming  damages,  as 
well  of  the  propeller  to  which  the  canal-boat 
was  lashed  as  of  the  steamboat  Joseph  John- 
son, which  collided  with  the  canal  boat,  and 
which  was  the  immediate  cause  of  the  injury 
both  to  the  canal -boat  and  her  cargo. 

Lashed  to  the  propeller  as  the  canal  boat 
was,  she  was  as  entirely  under  the  control  of 
the  propeller  as  if  she  had  been  a  part  of  that 
vessel.  When  they  were  proceeding  on  their 
course  up  the  river.  The  Johnson,  with  two  un- 
laden canal  barges  in  tow,  one  on  each  side, 
started  from  Corlear's  Hook,  on  the  New  York 
side,  on  a  trip  down  the  river,  inclining,  how- 
ever, towards  the  Fulton  Ferry  dock,  on  the 
Brooklyn  side,  to  a  point  just  below  the  lower 
slip  of  that  dock,  wnere  she  intended  to  take 
another  boat  in  tow.  When  the  boats  started 
on  their  respective  trips  it  was  about  eleven 
o'clock  in  the  forenoon,  and  the  tide  at  that 
time  was  half  ebb,  with  a  strong  current  in  the 
channel  of  three  miles  an  hour. 

Vessels  of  that  description  proceeding  up  the 
river  on  that  side,  in  that  state  of  the  tide, 
usually  keep  close  to  the  shore,  as  they  by  that 
means  avoid  the  downward  current  in  the 
stream,  and  get  the  aid  of  the  eddy  or  reflex 
tide  near  the  shore,  which  facilitates  their  prog- 
ress, and  the  evidence  shows  that  the  propeller, 
with  the  canal-boat  in  tow,  was  proceeding  up 
the  river  along  that  shore  in  the  track  usually 
pursued  by  steam  tusrs  in  performing  towage 
service  under  those  circumstances. 

Boats  descendinpr  the  river  at  ebb  tide  usu- 
ally select  the  middle  of  the  channel,  as  their 
speed  is  much  aided  by  the  current,  and  the 
witnesses  generally  concur  that  The  Johnson, 
until  just  prior  to  the  collision,  was  proceedin|v 
down  the  river  in  a  course  much  nearer  the 
center  of  the  stream  than  the  ascending  boat 
with  her  tow  lasHed  to  her  port  side. 

Aided  by  the  current,  the  speed  of  the  de- 
scending boat  was  seven  miles  an  hour;  but  the 
propeller  with  the  canal-boat  •in  tow  was  [•isa 
not  able,  in  ascending  the  river,  to  make  more 
than  three  or  four  miles  an  hour. 

Whatever  may  have  been  the  cause,  it  is  ad- 
mitted by  the  master  of  Tlie  Johnson  th.at  he 
did  not  see  the  propeller  until  she  was  on'^o^He 
the  slip  next  above  the  ferry  slip,  and  he  also 
states  that  the  propeller,  at  that  time,  was 
about  tli&  same  distance  below  the  ferry  that 
The  Johnson  was  above  that  point,  and  of 
course  they  were  not  far  distant  from  each 
oth^r. 

They  were  approaching  at  a  combined  soe«si 
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•of  ten  or  eleven  miles  an  hour,  but  not  exactly 
from  opposite  directions,  nor  on  lines  precisely 
parallel,  as  The  Johnson  was  nearer  to  the  cen- 
ter of  the  stream  than  the  propeller,  and  her 
€ourse  was  inclining  towards  the  Brooklyn 
shore.  Strong  doubts,  however,  are  enter- 
tained whether  the  vessels  would  have  collided 
if  both  had  kept  their  course,  but  it  is  not 
necessary  to  decide  that  point,  as  it  is  conceded 
that  the  helms  of  both  were  changed  before  the 
collision  occurred. 

Appearance  was  regularly  entered  by  the 
owners  of  the  steamers,  and  the  claimants  of 
each  steamer  filed  separate  answers,  denying 
that  their  vessel  was  liable  for  the  injury,  but 
the  district  court  held  that  both  vessels  were 
in  fault,  and  entered  a  joint  decree  for  the  libel- 
lants  in  conformity  with  the  allegations  of  the 
libel.  Dissatisfied  with  the  decree,  the  claim- 
ants of  the  respective  steamers  appealed  to  the 
circuit  court,  where  all  the  parties  were  again 
beard,  and  the  circuit  court  aflirmed  the  decree 
of  the  district  court  as  against  The  Johnson, 
but  reversed  it  as  against  the  propeller,  hold- 
ing that  The  Johnson  was  wholly  in  fauit  for 
the  collision.  Whereupon  the  claimants  of  The 
Johnson  appealed  to  this  court,  and  the  libel- 
ants also  appealed  from  so  much  of  the  decree 
4M  held  tliat  the  propeller  was  not  in  fault. 

All  persons  enga!ged  in  navigating  vessels 
upon  navi«^ble  waters,  whether  upon  the  seas 
or  in  rivers  or  harbors,  are  bound  to  observe 
the  rules  of  navigation  recognized  and  ap- 
proved by  the  courts  in  the  management  of 
their  vessels  on  approaching  a  point  where 
153*1  there  is  danger  of  a  collision.  *Such 
rules  are  ordained  and  administered  to  prevent 
ooliisions  and  to  afford  security  to  life  and 
property  exposed  to  such  dangers,  and  ex- 
perience shows  that  if  they  are  ssasonably  ob- 
served and  strictly  followed,  such  disasters 
would  seldom  occur.  Steamship  y.  The  Rum- 
ball,  21  How.  383,  16  L.  ed.  148. 

Rules  of  navigation  are  obligatory  upon  ves- 
sels approaching  each  other  from  the  time  the 
necessity  for  precaution  begins,  and  they  con- 
tinue to  be  obligatory  as  the  vessels  advance, 
so  lon&r  as  the  means  and  opportunity  to  avoid 
the  dangi'r  remain.  They  are  not  strictly  ap- 
plied to  a  vessel  which  is  otherwise  without 
fault  in  cases  where  the  proximity  of  the  ves- 
sels is  so  close  that  the  collision  is  inevitable, 
and  they  are  wholly  inapplicable  when  the  ves- 
sels are  so  distant  from  each  other  that  meas- 
ures of  precaution  have  not  become  necessary 
to  prevent  a  collision.  But  precautions,  in  or- 
der to  be  effectual,  must  be  seasonable;  and  if 
they  are  not  so,  and  a  collision  ensues  because 
they  were  not  adopted  earlier,  it  is  no  defense 
to  show  that  they  were  adopted  as  soon  as  the 
necessity  for  the  precaution  was  perceived,  nor 
to  prove  that  at  the  moment  of  the  collision  it 
was  too  late  to  render  such  a  precaution  of  any 
service.  Unless  precautions  are  seasonable  they 
are  of  little  or  no  use,  as  it  will  seldom  or  never 
happen  that  a  collision  could  be  avoided  at  the 
time  when  it  occurred.    The  Governor,  1  Cliff. 

Steam  vessels,  independently  of  the  sailing 
rules  enacted  by  Congress,  are  regarded  in  the 
light  of  vessels  navigating  with  a  fair  wind, 
and  are  always  under  obligations  to  do  what- 
ever a  sailing  vessel  going  free  or  with  a  fair 
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wind  would  be  required  to  do  under  similar 
circumstances.  St.  John  v.  Paine,  10  How.  583. 

Prior  to  the  passage  of  the  Act  of  Congress 
prescribing  sailing  rules,  as  well  as  since  that 
time,  steam  vessels  approaching  each  other  from 
opposite  directions,  so  as  to  involve  risk  of  col- 
lision, were  required  to  put  their  helms  to  port 
so  that  each  may  pass  on  the  port  side  of  the 
other,  and  the  court  is  of  the  opinion  that  that 
rule  is  applicable  in  this  *case,  although  [*X54 
the  collision  occurred  before  that  Act  of  Con- 
gress went  into  operation.  The  Sussex,  1  \V. 
Rob.  275;  The  Niagara,  3  Blatchf.  37. 

Suppose  it  to  be  true  that  these  vessels  were 
approaching  each  other  on  intersecting  lines, 
so  that  they  would  have  collided  if  they  had  not 
changed  their  course,  then  it  is  clear  in  view  of 
the  circumstances  that  each  was  bound  to  port 
their  helm  and  pass  to  the  right,  as  there  was 
nothing  to  prevent  them  from  complying  with 
that  well-known  rule  of  navigation.  They  were 
navigating  in  the  daytime  and  in  good  weather, 
and  th^y  nad  an  unobstructed  view  of  what  was 
before  them ;  but  The  Johnson,  instead  of  com- 
plying with  that  rule  of  navigation,  put  her 
helm  to  starlKMtrd  for  the  purpose  of  crossing 
to  the  Brooklyn  side  and  taking  another  boat 
in  tow,  which  was  lying  in  the  dock  just  below 
the  lower  slip  of  the  Fulton  Ferry.  Descend- 
ing the  river,  as  the  Johnson  was,  at  the  rate 
of  seven  miles  an  hour,  she  obeyed  her  helm 
readily,  and  aided  by  the  reflex  tide  as  she  left 
the  stream  she  came  round  quickly  so  as  to  head 
towards  the  shore,  and  as  she  advanced  on  her 
new  course  she  struck  the  canal-boat  on  her 
port  side  and  caused  the  injuiy  described  in 
the  libel. 

Complaint  is  made  bv  the  appellant  that  the 
propeller  was  in  fault,  but  the  court  is  of  opin- 
ion that  what  the  propeller  did  was  correct,  and 
that  she  left  nothing  undone  which,  under  the 
circumstances,  was  required  of  her  by  the  rules 
of  navigation.  When  the  master  of  the  pro- 
peller saw  that  The  Johnson  was  heading  di- 
rectly towards  the  canal -boat,  he  ported  her 
helm,  which  was  all  he  could  do  at  that  time, 
as  the  collision  was  inevitable.  Some  benefit, 
no  doubt,  resulted  from  the  movement,  as  it 
doubtless  diminished  the  force  of  the  blow  and 
lessenecl  somewhat  the  injury  to  the  canal-boat 
and  her  cargo. 

Unexplained,  the  appellant  concedes  that  the 
attempt  of  the  steamboat  to  cross  the  track  of 
the  propeller  before  she  passed  up,  would  not 
be  warranted  by  the  rules  of  navigation,  but 
he  alleges  in  argument  that  The  Johnson,  before 
*she  starboarded  her  hehn,.  gave^  notice  [*i55 
to  the  propeller,  by  blowing  her  steam -whistle 
twice,  that  she  intended  to  make  tliat  change  in 
her  course  and  go  to  the  left,  but  the  weight  of 
the  evidence  is  the  other  way,  and  the  theory 
of  the  defense  is  expressly  contradicted  by  the 
answer,  which  must  be  regarded  as  alleging  the 
true  state  of  the  case. 

Whether  tested  by  the  pleadings  or  the  evi- 
dence, the  case  shows  that  the  helm  of  the 
steamboat  was  put  to  starboard,  when,  if 
changed  at  all,  it  should  have  been  put  to  port, 
and  that  the  steamboat  was  put  upon  a  course 
heading  towards  the  Brooklyn  shore,  across  the 
track  of  the  propeller,  before  the  steamboat 
blew  her  whistle,  as  alleged  by  the  appellant. 

Even  supposing  it  were  otherwise,  and  that 
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the  theory  of  the  fact  assumed  by  the  appellant 
could  be  sustained,  still  the  court  is  of  the  opin- 
ion tliat  it  would  constitute  no  valid  defense  in 
this  case,  for  several  reasons,  which  will  be 
briefly  explained:  (1)  Because  the  respective 
vessels,  as  they  approached  each  other,  were  in 
such  close  proximity  that  the  steamboat  had  no 
right  to  insist  upon  any  departure  from  the 
ordinary  rules  of  navigation.  (2)  Because  any 
such  departure  from  the  rules  of  navigation  as 
that  contemplated  by  the  steamboat  necessarily 
involved  danger  of  collision,  as  the  propeller 
was  nearer  to  the  shore  than  the  steamboat. 
( 3)  Because  the  steamboat,  even  if  she  did  blow 
her  whistle  before  she  starboarded  her  helm, 
still  she  had  no  right  to  change  her  course  until 
it  was  certain  that  the  signal  was  heard  and 
understood  by  the  approaching  vessel.  (4)  Be- 
cause the  signal,  even  if  given  before  the  order 
to  starboard  was,  nevertheless,  too  late  to  jus- 
tify the  steamboat  in  attempting  to  cross  the 
bows  of  the  propeller;  but  the  court  is  satisfied 
that  the  signal,  if  given  as  alleged  by  the  ap- 
pellant, was  not  understood  by  those  in  charge 
of  the  propeller,  and  that  it  was  culpable  rash- 
ness, in  view  of  the  circumstances,  for  the 
steamboat  to  attempt  to  cross  the  bows  of  the 
propeller  before  receiving  any  signal  that  the 
propeller  was  willing  to  co-operate  in  the  pro- 
posed change  of  course. 

Those  on  board  the  steamboat  received  no 
answer  to  their  signal,  and  it  is  reasonable  to 
156*]  suppose  that  if  they  were  attentive  •to 
their  duties  they  must  have  known  that  those 
in  charge  of  the  propeller  did  not  understand 
their  signal,  and  consequently  if  they  made  the 
proposed  change  in  the  course  of  their  steamer, 
a  collision  would  follow,  and  if  they  did  not  so 
understand  the  matter,  it  was  their  own  fault. 

Viewed  in  any  light,  the  propeller  was  not 
at  fault,  and  the  responsibility  must  rest  on  the 
steamboat.  Our  conclusion  is,  that  The  John- 
son is  liable  for  the  whole  damage,  and  that 
the  decree  of  the  circuit  court  should  be  in  all 
things  affirmed. 

Appeal  was  taken  by  the  libelants  from  so 
much  of  the  decree  as  exonerated  the  propeller, 
but  their  claim,  in  the  view  of  this  court,  is 
against  the  colliding  steamboat,  and  not 
against  the  propeller. 

Decree  in  each  case  affirmed. 
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UNITED  STATES,  Appt., 
v. 

ANTONIO  ROCHA  et  al. 

(See  S.  C.  9  Wall.  639-650.) 

District  court  may  open  California  land  case 
for  new  proof — claim  sustained. 

The  district  court  possessed  power  to  9pen  a 
California  land  case,  for  the  purpose  of  hearing 
newlv  discovered  evidence. 

Where  the  claimants  and  their  ancestors  have 
been  in  the  uninterrupted  possession  and  occupa- 
tion nearly  half  a  century,  under  a  pueblo  erant 
confirmed  bv  a  provisional  Rrant  from  the  Mexican 
Governor,  the  claim  is  sustained. 

[No.  48.] 
Argued  Feb.  3,  1870.        Decided  Feb.  21,  1870. 

APPEAL  from  the  District  Court  of  the  Unit 
ed  States  for  the  District  of  California. 
The  petition  in  this  case  was  presented  by 
the  appellees  to  the  United  States  I^nd  Com- 
missioners, for  ascertaining  and  settling  pri- 
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vate  land  claims  in  California.  A  decree 
entered  by  the  said  Commissioners,  dismissing 
the  claim  of  the  said  petitioners,  who  there- 
upon took  an  appeal  to  the  court  below.  Tliat 
court  having  reversed  the  said  decree  and  ad- 
judged the  claim  of  the  petitioners  to  be  valid^ 
the  defendants  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  R.  J.  Brent 
and  John  A.  Wills,  for  appellant: 

A  bill  of  review  can  only  be  entertained 
where  the  decree  attacked  has  become  final 
and  been  enrolled,  and  it  is  in  the  nature  of  a. 
writ  of  error. 

The  decree  of  August,  1860,  affirming  the  de- 
cree of  the  Land  Commissioners,  became  a  final* 
and  enrolled  decree  within  four  months  after 
rendition,  as  the  term  expired  on  the  first  Mon- 
day of  December  then  next. 

9  Stat,  at  L.  521,  sec.  5;  Whiting  v.  Bk.  of 
U.  S.  13  Pet.  6;  Story,  Eq.  PI.  sec.  403. 

A  bill  of  review  can  be  filed  within  the  five 
years  allowed  for  taking  out  a  writ  of  error; 
but  when  leave  to  file  it  is  asked  on  the  ground 
of  newly  discovered  evidence,  the  bar  of  limi- 
tations runs  from  the  date  of  the  discovery^ 
and  not  from  the  date  of  the  decree. 

Massie  v.  Graham,  3  McLean,  44. 

If  the  District  Courts  of  California,  In  the 
exercise  of  the  special  jurisdiction  to  hear  and 
determine  appeals  in  land  cases  conferred  on 
them  by  the  Act  of  Mar.  3,  1851,  can  entertain 
bills  of  review,  the  consequences  that  will  result 
are  of  the  most  important  character. 

No  decision  of  this  court,  which  has  falleir 
under  our  notice,  has  intimated  that  such  a 
jurisdiction  can  be  exercised. 

Admitting  the  genuineness  of  all  the  docu- 
mentary, and  the  truth  of  the  oral  testimony 
offered  by  the  claimants,  we  contend  they  have 
no  case. 

The  title  presented  by  the  claimants  to  the 
Board  of  Land  Commissioners  was  a  bare  per- 
mission or  license,  by  the  pueblo,  authorities  of 
Los  Angeles,  "To  build  corrals,  to  pasture  their 
cattle,  and  cultivate  lands  on  the  same  condi- 
tions as  the  other  citizens  have  done,  who  have 
received  such  a  favor." 

This  was  a  mere  provisional  right  of  occu- 
pancy, under  the  city's  claim  of  title;  and  be- 
sides, there  is  no  evidence  to  show  the  extent 
oi  the  place  formerly  occupied  by  Neposimo 
Alvarado. 

The  petition  to  file  the  bill  of  review  was 
based  upon  the  alleged  discovery  of  a  certain 
espediente. 

This  states  that  the  Governor  had  determined 
that  ''All  the  places  ceded  for  ranchos  of  this 
jurisdiction  will  remain  of  the  character  of 
provisional,  until  the  ejidos  of  the  city  shall  be 
regulated."  In  other  words,  it  shows  a  refusal 
by  the  Governor  to  grant  the  land  as  prayed. 

The  claim  of  De  Haro  was  much  stronp<»r. 
because  he  had  a  provisional  grant,  formally 
extended  by  the  Governor.  It  was  held  by  thi* 
court  to  be  invalid. 

De  Haro  v.  U.  8.  6  Wall.  622.  18  L.  ed.  687; 
see,  also,  U.  S.  v.  Serrano,  5  Wall.  459,  18  L. 
ed.  490;  U.  S.  v.  Chaboya,  2  Black,  693,  17  L- 
ed.  357. 

But  no  proof  was  offered,  of  the  genuineness 
of  the  signature  attached  to  the  espediente  of- 
fered in  evidence* 
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The  evidence  in  the  cause  shows  no  equity 
Arising  from  possession  or  occupancy,  binding 
the  conscience  of  the  Government. 

All  the  occupancy  shown,  is  legitimately  ao- 
•counted  for  by  the  provisional  right  to  occupy. 
There  is  no  ground  for  contending  that  the  oc- 
cupancy was  adverse,  for  it  shows  that  it  was 
under  and  in  subordination  to  the  rights  of  the 
pueblo  and  of  the  Mexican  Nation,  under  the 
last  of  which  the  United  States  claims. 

But  no  title  can  be  gained  by  adverse  occu* 
pancy,  against  the  United  States.  This  is  com- 
mon learning. 

Mr.  Comdius  Cole,  for  appellees: 

The  proof  in  this  case  is,  that  the  ancestor  of 
the  claimants  entered  into  possession  of  the 
land  claimed  as  early  as  April,  1828. 

The  possession,  by  the  claimants  and  their 
father  and  mother,  has  been  continuous  and  un- 
interrupted from  that  time  to  the  present,  un- 
der claim  of  title  from  the  Government.  Titles 
of  this  nature  have  always  been  respected  and 
confirmed  by  the  courts. 

U.  S.  V.  Castro,  1  Hoff.  Land  Cas.  126;  U. 
S.  T.  Alviso,  23  How.  318,  16  L.  ed.  456;  U.  S.  v. 
Wilson,  1  Black,  267,  17  L.  ed.  142;  U.  S.  v. 
De  Haro,  22  How.  293,  16  L.  ed.  343. 

In  the  case  of  Strother  v.  Lucas,  12  Pet. 
436,  the  court  uses  the  following  language: 
""The  court  has  uniformly  held  tluit  the  term 
''grant'  in  a  treaty  comprehends  not  only  those 
whidi  are  made  in  form,  but  also  any  conces- 
«ion,  warrant,  order  or  permission  to  survey, 
possess  or  settle,  whether  evidenced  by  writing 
or^wrol,  or  presumed  from  possession.^' 

^de  the  cases  last  cited,  8  Pet.  466;  9  Pet. 
152;  10  Pet.  331;  10  Pet.  718. 

Uninterrupted  possession  for  thirty  years 
would  authorize  the  presumption  of  a  grant. 

Barclay  r.  Howell's  Lessee,  6  Pet.  498;  Dom. 
dv,  L.  Gush.  Ed.  2190. 

The  allowance  of  a  bill  of  review  is  never  a 
<natter  of  right,  but  rests  entirely  in  the  discre- 
tion of  the  court. 

Hollingsworth  v.  McDonald,  2  Harr.  &  J. 
-230;  Dexter  v.  Arnold,  3  Mas.  284;  Massie  v. 
<3raham,  3  McLean,  52. 

The  courts  of  the  United  States  clearly  pos- 
sess the  power  to  allow  such  a  bill  to  be  filed. 

Dexter  r.  Arnold,  5  Mas.  311. 

The  title  of  the  Act  of  Mar.  3,  1851,  is  "An 
Act  to  Ascertain  and  Settle  the  Private  Land 
Claims  in  the  State  of  California."  There  was 
BO  necessity  whatever  for  presenting  perfect 
titles  to  the  Board  of  Commissioners. 

Mintum  v.  Brower,  24  Cal.  644. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  District  Court  of 
United  States  for  the  Southern  District  of  Cali- 
fornia. 

The  case  involves  the  right  of  the  appellees 
to  a  league  of  land  called  La  Brea,  some  seven 
miles  west  o(  the  Town  of  Los  Angeles,  in  the 
State  of  California.  The  petition  was  presented 
to  the  Board  of  Commissioners  in  1852,  setting 
-forth  that  their  ancestor  and  one  Nemesio  Do- 
minguez  in  1828  applied  to  the  authorities  of 
the  ptleblo  of  Los  Angeles  for  a  grant  of  the 
land,  supposing  at  the  time  it  was  situate  with- 
in its  limits;  that  the  grant  was  made  accord- 
ing to  the  prayer  of  the  petitioners,  and  that 
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the  grantees  or  their  legal  representatives  took 
possession  and  occupied  the  premises  from  that 
time  down  to  the  application  before  the  Board. 
The  petition  to  the  authorities  of  the  pueblo 
and  the  grant  by  Carrillo,  the  President,  were 
annexed.  The  facts  stated  in  the  petition  were 
proved  before  the  Board;  Carrillo,  still  living 
m  Los  Angeles,  proving  his  signature  to  the 
grant,  and  also  to  the  genuineness  of  the  paper. 
Dominguez  conveyed  in  1852  his  moiety  of  the 
La  Brea  to  one  of  the  sons  of  his  co-grantee, 
who  in  the  meantime  had  died,  leaving  a  widow, 
two  sons  and  a  daughter.  The  Board  of  Com- 
missioners rejected  the  claim,  solely  on  the 
ground  of  the  want  of  a  sufficient  description 
of  the  tract.  The  description  was  simply  for 
"A  place  called  rancho  de  La  Brea,  which 
Nepomezano  Alvarado  formerly  occupied  in  a 
provisional  manner." 

The  Board  expressed  no  doubt  as  to  the 
^nuineness  of  the  papers  or  the  effect  of  them 
m  a  conveyance  of  a  right  to  the  tract.  This 
decision  was  made  in  March,  1855.  The  parties 
appealed  to  the  district  court,  where  an  issue 
was  made  up  in  January,  1858,  and  in  August, 
1860,  the  appeal  was  dismissed  for  want  of 
prosecution. 

In  February,  1861,  a  notice  was  given  to  the 
United  States  Attorney  of  a  motion  to  the 
court  for  a  bill  of  review  on  newly  discovered 
evidence,  which  was  heard  and  granted  in  Octo- 
ber, 1862.  The  newly  discovert  evidence  was 
found  among  the  Spanish  and  Mexican  archives 
of  the  Executive  I>epartment,  Vol.  12,  in  the 
Surveyor-GeneraFs  office  of  California,  where 
they  are  kept  according  to  law,  upon  a  diligent 
search  in  September,  1860.  Search  had  pre- 
viously been  made,  but  failed,  as  there  were  no 
indices  to  the  volumes  of  these  records.  These 
documents  were  duly  certified  from  these  rec- 
ords by  the  Surveyor-General.  They  embraced 
X  petition  of  the  widow  of  Antonio  Rocha  to  the 
prefect,  dated  Los  Angeles,  April  13, 1840,  stat- 
ing that  the  tract  La  Brea  had  been  ceded  pro- 
visionally to  her  deceased  husband,  lyinff  two 
leagues  distant  from  the  city,  and  which  had 
been  covered  with  cattle  and  horses,  and  desig- 
nated to  secure  subsistence,  for  her  numerous 
family,  solicits,  etc.,  the  place,  giving  a  gen- 
eral description  of  it. 

The  prelect  referred  the  petition  to  a  jus- 
tice of  the  peace  at  Los  Angelea,  to  inform 
him  in  respect  to  the  petition  and  the  petition* 
er  on  the  14th  April;  and  on  the  28th  of  the 
month,  the  justice  reported  that  he  went  with 
two  witnesses  to  examine  the  land  which  is 
shown  in  the  annexed  diseno  of  La  Brea,  to  see 
if  it  was  in  conformity  with  the  petition,  and 
that  she  had  the  stock  required  by  the  Ordi- 
nance, and  reported  that  there  was  no  objection 
to  the  land  being  conceded  to  her.  On  the  2d 
May  following,  the  prefect  communicated  with 
the  Governor  informing  him  of  the  petition  of 
the  widow,  and  advising  that  there  was  no  ob- 
jection to  the  granting  of  the  petition,  and  on 
the  10th  May  the  grant  was  made  in  the  fol- 
lowing words:  ''In  conformity  with  the  dis- 
position of  His  Excellency,  the  Sefior  Govern- 
or, communicated  to  this  prefecture  in  a  note 
of  the  27th  of  April  last,  with  respect  to  the 
resolution  of  the  excellent  Departmental  Junta, 
all  of  the  places  ceded  for  ranchos  of  this  juris- 
diction, will  remain  of  the  character  of  pro- 
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visional,  until  the  ejidos  of  the  city  shall  be 
regulated.  I  have  made  known  the  superior 
disposition  to  the  interested  party  to  this  peti- 
tion, and  she  remains  informed.*'  On  the  4th 
October,  1862,  leave  to  file  the  bill  of  review 
was  granted.  It  was  subsequently  filed  and 
an  answer  put  in  to  the  same,  and  leave  grant- 
ed for  further  testimony.  Four  witnesses  were 
examined  on  the  part  of  the  appellant,  in  addi- 
tion to  those  examined  before  the  commission- 
ers, and  on  the  8th  December,  1864,  the  decreo 
of  dismissal  was  set  aside,  and  the  decision  of 
the  Commissioners  reversed,  and  the  claim  of 
the  appellants  confirmed. 

The  case  is  now  before  us  on  appeal. 

Several  objections  are  taken  to  the  decree  of 
646*]  the  court  below.  *The  first  is,- that  this 
court  had  no  power  to  grant  the  relief  prayed 
for  by  a  bill  or  petition  of  review.  As  we  have 
seen,  the  cause  was  dismissed  tlie  8th  of  August, 
1860,  for  want  of  prosecution;  and,  on  the  22d 
of  February,  1861,  some  five  months  afterwards 
notice  was  given  for  leave  to  file  this  petition, 
which  was  granted  on  the  4ia  of  October,  1862, 
at  a  special  term  of  the  court,  sitting  at  Los 
Angeles.  There  was  no  great  delay,  therefore, 
in  making  the  application  for  relief,  founded 
on  the  newly  discovered  evidence.  The  9th 
section  of  the  Act  of  March  3d,  1851,  9  Stat,  at 
L.,  631,  for  the  settlement  of  California  land 
claims,  provides  that  the  claimant,  if  he  fails 
before  the  commissioners,  may  present  a  peti- 
tion to  the  United  States  District  Court  pray- 
ing the  court  to  review  the  decision;  and  the 
10th  section,  that  the  court  shall  proceed  to 
render  judgment  upon  the  pleadings  and  evi- 
dence in  the  case,  before  the  commissioners, 
and  upon  such  further  evidence  as  may  be 
taken  by  order  of  the  court;  the  11th  section, 
that  the  district  courts,  and  the  Supreme  Court 
on  appeal,  shall,  "in  deciding  on  the  validity 
of  any  claim  brought  before  them  under  the 
provisions  of  the  Act,  be  governed  by  the 
Treaty  of  Guadalupe  Hidalgo,  the  law  of  na- 
tions, the  laws,  usages  and  customs  of  the  gov- 
ernmimt  from  which  the  claim  is  derived,  the 
principles  of  equity,  and  the  decisions  of  the 
Supreme  CouH  of  the  United  States,  as  far  as 
they  are  applicable." 

This  provision,  doubtless,  refers  to  the  rules 
to  be  observed  by  the  courts  in  passing  upon 
the  merits  of  the  claimant's  right  or  title  io 
the  land;  but  no  one  can  avoid  seeing  that  the 
liberal  and  equitable  principles  thus  enjoineU 
as  a  duty  in  the  decision  of  the  cases,  cannot 
be  fully  or  fairly  carried  out,  without  giving 
to  them  a  reasonable  application  and  effect  in 
conducting  the  proceedings  before  the  courts 
as  well  as  in  passing  upon  the  merits.  And, 
regarding  these  principles  in  this  light,  we 
cannot  agree  that  the  court  possessed  no  power 
to  open  the  case  for  the  purpose  of  hearing  the 
newly  discovered  evidence.  It  is  not  import- 
647*]  ant  what  'the  proceedings  are  called,  pe- 
tition of  review,  or  motion  to  set  aside  the  de- 
cree dismissing  the  case  for 'want  of  prosecu- 
tion, for  the  purpose  of  letting  in  the  new  evi- 
dence. There  has  been  no  decree  on  the  merits. 
The  confusion  and  disorder  that  existed,  in  re- 
spect to  the  Spanish  and  Mexican  archives  at 
the  close  of  the  war,  when  the  Mexican  author- 
ities hastily  left  the  country,  has  been  shown  in 
several  cvses  before  this  court;  and  some  indul- 
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gence  is  due  to  an  honest  claimant  as  to  the  or- 
der and  time  in  wliich  to  produce  his  evidence. 

The  next  question,  and  the  only  remaining- 
one,  that  it  is  material  to  notice,  is  whether  the 
case  presented  to  the  court  below  justified  the 
confirmation  of  the  claim. 

Antonio  Jos4  Rocha  and  his  legal  representa- 
tives had  been  in  the  possession  and  occupation 
of  the  land  in  question,  claiming  title  to  the 
same,  for  a  period  of  twenty- four  years,  when, 
in  1852,  the  petition  was  presented  to  the  com- 
missioners for  confirmation.  The  representa- 
tives have  since  been  in  the  possession' and  oc- 
cupation, and  in  continued  litigation  to  defend 
their  rights  for  the  period  of  eighteen  years, 
making  an  uninterrupted  possession  of  forty- 
two  years.  The  present  appellees  are  the  chil- 
dren and  grandchildren  of  the  original  occu- 
pant of  the  tract  as  early  as  1828.  He  was  then 
a  blacksmith  by  trade,  and  one  of  the  most  re- 
spectable and  substantial  settlers  in  the  pueblo 
of  Los  Angeles.  The  first  claim  of  title  under 
which  he  took  possession  was  a  g^nt  of  the 
president  of  the  ayuntamiento  of  this  pueblo 
dated  April  8th,  1828.  The  document  is  in  the 
usual  form  by  which  grants  were  made  of  pueb- 
lo lands.  Carillo,  the  President,  still  living  in 
I^s  Angeles,  was  examined  before  the  commis- 
sioners, and  verified  the  document  as  original 
and  signed  by  him.  The  rancho  La  Brea  was 
then,  and  long  afterwards,  supposed  to  belong 
to  the  pueblo,  and,  if  so,  the  council  of  the 
city  had  the  right  to  dispose  of  it.  This  ri^ht 
is  recognized  in  the  Act  of  1851  for  settling^ 
these  titles.  Section  14  enacts  ''that  the  pro- 
visions of  this  Act  sliall  not  extend  to  any  town 
lot,  farm  lot,  or  pasture  lot  held  under  a  grant 
from  any  corporation  or  town  to  which 
*  lands  may  have  been  granted  for  the  ['648 
establishment  of  a  town  by  the  Spanish  to- 
Mexican  governments."  The  section  then  pro- 
vides that  the  claim  for  land  embraced  within. 
the  limits  of  the  town  may  be  presented  to  the 
commissioners  by  the  corporate  authorities. 

It  appears  from  the  evidence  that  it  was  the 
general  understanding  and  belief  of  the  au- 
thorities of  the  City  of  Los  Angeles,  at  the 
time,  that  the  Rancho  La  Brea  was  situated 
within  the  limits  of  the  city,  and  which  was 
founded  on  an  idea,  which  was  prevalent,  that 
a  pueblo,  according  to  Mexican  laws,  was  en- 
titled from  the  Government  to  sixteen  square 
leagues;  whereas,  it  was  ultimately  determined 
that  it  was  entitled  only  to  four,  which  left 
this  ranch  outside  of  the  city  limits.  But  this 
was  not  settled  till  after  the  cession  to  tliis 
government.  The  City  of  Los  Angeles  pre- 
sented their  petition  before  the  commissioners 
for  the  confirmation  of  sixteen  square  leagued 
Four  only  were  confirmed. 

Then,  as  to  the  second  claim,  founded  on 
this  newly  discovered  evidence.  This  is  ob- 
tained from  Governor  Alvarado,  in  the  year 
1840.  It  is  true  that  the  formal  papers  were 
before  Tiburcio  Tapia,  the  pref^t  of  the  dis- 
trict, but  authority  had  been  conferred  upon 
him  by  the  Governor.  The  authority  was  issued 
March  7th,  1839.  It  states,  1st,  that  persons 
presenting  petitions  for  land  shall  direct  the 
same  to  the  prefects  of  the  district,  who  will 
make  report  on  them:  2d,  these  espedientes 
shall  be  directed  to  the  Secretary  of  the  State 
by  the  prefects. 
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The  reason  assigned  was  for  the  convenience 
of  the  people,  most  of  whom  resided  at  great 
distances  from  Monterey,  the  residence  of  the 
governor.  The  City  o^  Los  Angeles  was  over 
four  hundred  miles  distant.  The  papers  in  the 
case  conform  strictly  to  this  regulation.  Ob- 
jection is  made  that  there  was  no  proof  of  the 
signatures  of  the  officials  to  the  espediente ;  but 
the  answer  is,  that  no  objection  was  made  to 
it  upon  this  ground  in  the  court  below;  nor, 
indeed,  does  it  appear  tliat  any  objection  was 
made  to  it  as  it  respected  the  genuineness  of 
the  papers.  The  objection  seems  to  have  been 
founded  on  the  l^gal  efTect  of  the  instnunent 
649*]  as  a  concession  *of  any  title  to  the  prem- 
ises. The  prefect  had  expressed  his  opinion  to 
the  Governor  that  there  was  no  objection  to  the 
grant  of  the  land  to  the  petitioner;  but  the 
Governor,  it  would  seem,  being  uncertain 
whether  or  not  the  tract  might  not  lie  within 
the  limits  of  the  town  lands,  or  ejidos  of  the 
City  of  Los  Angeles,  issued  his  decree  that  this 
OS  well  as  other  neighboring  tracts  theretofore 
ceded  for  ranchos  within  the  jurisdiction  of  the 
prefect  of  this  district,  should  remain  as  pro- 
visional grants  until  the  ejidos  of  the  city 
should  be  ascertained.  The  prefect  was  directed 
to  make  this  communication  to  the  petitioner, 
which  he  did. 

We  think  it  clear,  that  the  fair  import  and 
efTect  of  this  instrument,  reading  it  in  con- 
nection with  the  petition  of  the  widow,  that 
she  and  her  children  should  take  the  titles  pro- 
visionally, that  is,  if  the  tract  fell  within  the 
limits  of  the  town  land  when  they  were  ascer- 
tained it  should  be  inoperative;  but  if  outside 
these  limits,  the  title  should  become  absolute. 

The  petitioner  had  stated  in  her  petition  that 
she  was  the  widow  of  Antonio  Roclia;  that  the 
tract  had  been  ceded  to  her  husband,  in  1828, 
provisionally;  that  it  was  about  two  leagues 
from  the  City  of  Los  Angeles;  that  it  was 
covered  with  cattle  and  horses,  and  that  she 
desired  it  for  the  subsistence  9f  her  numei*ous 
family. 

The  ejidos  were  not  ascertained  during  the 
existence  of  the  Mexican  Government,  as  the 
disturbances  broke  out  soon  after  this  grant, 
which  resulted  in  the  war  with  this  country 
and  the  cession  of  the  lands.  Since  the  peace, 
the  limits  belonging  to  the  city  have  been  de- 
fined imder  the  direction  of  the  Surveyor- 
General  of  the  United  States,  and  the  premises 
in  question  are  not  included  within  them.  If 
this  had  taken  place  under  the  former  govern- 
ment, it  cannot,  we  think,  be  doubted  but  that 
under  the  Mexican  laws  and  usages  this  title 
would  have  become  perfect,  and  hence,  under 
the  Treaty  and  Act  of  Congress,  it  is  the  duty 
of  this  court  so  to  hold.  As  we  have  seen, 
that  Treaty  and  Act  of  Congress  make  it  our 
duty  to  decide  these  cases  "according  to  the 
law  of  nations,  the  laws,  usages  and  customs 
650*]  of  the  *government  from  which  the  claim 
is  derived,  the  principles  of  equity,  and  the  de- 
cisions of  this  court  as  far  as  applicable.''  Here 
the  claimants  and  their  ancestors  have  been  in 
the  uninterrupted  possession  and  occupation 
approaching  the  period  of  half  a  century,  hav- 
ing entered  first  under  a  'pueblo  grant,  which 
at  the  time  was  supposed  to  be  in  pursuance  of 
authority;  and,  second,  was  confirmed  by  a 
provisional  grant  from  the  Mexican  Governor, 
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who  possessed  full  authority,  which,  we  thinks 
fairly  enough  brings  the  case  within  the  prin- 
ciples governing  these  cases. 
The  decree  below  affirmed. 

Mr.  Justice  Clifford,  dissenting: 

I  dissent  from  the  opinion  and  decree  of  the 
court  in  this  case,  for  the  following  reasons: 

1.  Because  the  ayuntnmiento  of  Los  Aiigelea 
never  possessed  any  authority  to  make  such  a 
grant,  and  it  follows  of  course  that  the  docu- 
ment purporting  to  I)e  si'rned  by  the  alcalde  is 
null  and  void.  Argument  upon  that  topic  is 
unnecessary,  as  the  claimants  admit  that  ^  the 
proposition  is  correct. 

2.  Because  the  additional  documents  exhibit* 
ed  bv  the  claimants  in  the  district  court  show 
conclusively,  not  only  that  those  under  whom 
the  appellees  claim  never  had  any  grant  from 
the  Governor  under  the  colonization  laws,  but 
that  the  Governor,  when  the  application  was 
made  to  him  for  that  purpose,  peremptorily 
refused  to  make  the  grant ;  and  that  they  never 
had  any  grant  or  concession  of  any  kind  from 
the  Governor  of  the  department. 

3.  Because  possession  before  the  Treaty,  of 
the  public  lands  held  by  the  former  govern- 
ment, without  any  title,  is  not  sufficient  evi- 
dence to  warrant  a  confirmation  of  such  & 
claim.  Authorities  to  support  that  proposition 
are  not  necessary,  as  they  are  very  numerous 
in  the  decisions  of  this  court  published  withiiL 
the  last  ten  years. 

Concurring,  in  dissent,  Mr.  Justice  Davit. 


UNITED  STATES,  Appt, 

V. 

NELSON  ANDERSON. 

(See  8.  C.  9  Wall.  56-7&) 

Acts  of  Congress — claimant  not  a  witness  in 
Court  of  Claims — jurisdiction  of  such  court. 

The  Acts  of  Mar.  12.  1863.  and  of  Jaly  17.  1862. 
cannot  be  construed  in  pari  materia ;  the  one  is 
penal,   the  other   remedial. 

The  claimant  In  the  Court  of  Claims  cannot  tes- 
tify in  the  Court  of  Claims,  nor  can  the  person 
who,  after  n  claim  has  accrued  to  him  against  the 
United  States,  has  sold  or  transferred  It  to  the 
claimant :  npr  can  any  one  who  is  Interested  In  the 
event  of  the  suit. 

Aui;.  20.  1806.  is  the  time  when  the  rebellion 
was  suppressed,  as  respects  the  rlfcbts  Intended  to 
be  secured  by  the  Captured  and  Abandoned  Prop- 
erty Art. 

The  Court  of  Claims  was  authorized  to  render 
judgment  for  a  specific  sum,  In  a  claim  made  un- 
der said  Act. 

[No.  387.] 
Argued  Feb.  10,  1870.      Decided  Feb.  28,  1870. 

APPEAL  from  the  Courts  of  Claims. 
The  claim  in  this  case  was  preferred  June 
5,  1868,  to  the  Court  of  Claims  to  recover  the 
proceeds  of  cprtain  property  under  the  Act  of 
March  12th,  18G3. 

Judgment  for  $6,72.3.36  was  rendered  in  favor 
of  the  claimant  in  the-  court  below.  Where- 
upon the  United  States  took  an  appeal  to  thi» 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 
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Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  Robert 
^  Hale,  special  couiisel  for  appellant: 

The  action  was  not  brought  within  two  years 
after  the  suppression  of  the  rebellion,  and  the 
court  had  no  jurisdiction  under  the  Act. 

The  existence  of  the  rebellion,  its  commence- 
ment  and  supjpression,  and  the  respective  dates 
of  these  are  historical  facta  which  the  court  is 
bound  to  notice  and  know.  They  are  facts 
whose  existence  does  not  depend  on  any  declar- 
ation or  other  legislative  or  executive  Act. 

The  true  test  of  the  existence  of  civil  war  is 
summarily  stated  by  this  court  in  the  Prize 
cases,  2  Black,  667,  17  L.  ed.  476;  when  the 
regular  course  of  justice  is  interrupted  by 
revolt,  rebellion  or  insurrection,  so  that  the 
courts  of  justice  cannot  be  kept  open,  civil  war 
exists,  etc. 

The  test  of  its  termination  is  logically  the 
same; — ^when  the  armed  organization  against 
the  Government  has  ceased  to  exist,  when  the 
courts  of  justice  are  no  Icnger  prevented  by  vio- 
lence; when  there  is  no  longer  civil  war,  and 
tlie  rebellion  is  suppressed. 

Hanger  v.  Abbott,  6  Wall.  532,  541,  18  L.  ed. 
939. 

In  April,  1865,  the  armies  of  the  rebel  (Gen- 
erals, Lee  and  Johnson,  surrendered,  followed 
by  the  surrender  of  Taylor's  Army,  May  4,  and 
by  that  of  Kirby  Smith,  May  26,  1865. 

If  the  rebellion  was  not  suppressed  within 
the  meaning  of  this  Act  until  Aug.  20,  1866,  as 
held  by  the  Court  of  Claims,  and  the  condition 
of  war  still  continued,  it  follows  that  until  the 
last  named  date  the  rebel  States  were  still  a 
hostile  and  bellip;erent  power  to  the  United 
States;  its  inhabitants,  in  law,  enemies  of  the 
United  States;  all  intercourse,  commercial  or 
otherwise,  between  them  unlawful ;  all  contracts 
existing  at  the  commencement  of  the  war  sus- 
pended, and  all  made  during  its  existence 
(and  down  to  August,  1866),  utterly  void. 

The  Executive  and  Administrative  Depart- 
ments of  the  Government  recognized  the  restor- 
ation of  peaceful  relations  by  the  re-opening  of 
postoffices;  (Postmaster-General's  Report,  1868, 
p.  263) ;  the  letting  of  contracts  for  mail  serv- 
ice throughout  the  rebellious  States;  (Ppst- 
master-Generars  Report,  1865,  pp.  9,  10);  apd 
the  extending  of  the  revenue  system  through- 
out the  same  States.  (Report  of  the  Secre- 
tarv  of  the  Treasury,  1865,  pp.  29,  30). 

The  United  States  Courts  were  re-opened  in 
the  insurrectionary  districts. 

The  various  Proclamations  of  the  President 
issued  in  May,  June,  and  July,  1865  (12  Stat, 
at  L.  pp.  757-777 ) ,  do  not  create  the  condition 
of  peace,  but  are  simply  the  Executive  recog- 
nitions of  the  fact  that  peace  was  restored,  pre- 
cisely as  the  action  of  the  courts  constituted 
judicial  recognitions  of  the  same  fact. 

But  if  it  shall  be  held  that  official,  executive 
or  legislative  action  is  reauisite  to  establish  the 
fact  of  the  termination  of  the  rebellion,  then  it 
16  submitted  that  the  Proclamation  of  the  Pres- 
ident of  June  17,  1865  (13  Stat,  at  L.  764),  is 
a  complete  recognition  and  declaration  of  the 
suppression  of  the  rebellion  within  the  State 
of  Georgia;  and  that  the  cause  of  action  hav- 
ing arisen  in  that  State,  the  statute  begins  to 
run  whenever  the  rebellion  is  there  suppressed. 

The   Proclamation   of   13th  June,   1865    (13 
Stat,  at  L.  763),  removed  all  restrictions  on 
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"internal,  domestic  and  coastwise  intercourse 
and  trade,"  with  all  the  insurrectionary  States 
east  of  the  Mississippi,  and  thus  recognized  the 
termination  of  the  war  as  to  those  States.  Free- 
dom of  mutual  intercourse  and  trade  is,  in  it- 
self, inconsistent  with  a  condition  of  wm*,  and 
the  restoration  of  such  freedom  is  the  recogni- 
tion of  peace.  And  see,  on  this  head,  the  opin- 
ion of  Judge  Shipman  in  the  Circuit  Court  for 
the  District  of  Connecticut  in  Semmes  v.  Ins. 
Co.  8  Am.  Law  Rc^.  (N.  S.),  673. 

The  cause  of  action  arose  in  South  Carolina, 
and  reference  is  made  to  the  Proclamation  of 
30th  June,  1865  (13  Stat,  at  L.  769). 

The  suit  was  also  brought  subsequently  to 
Apr.  2,  1868,  the  termination  of  two  years  from 
the  Proclamation  of  Apr.  2,  1866  (14  Stat,  at 
L.  811 ) ,  to  which  reference  is  also  had. 

The  cotton  having  been  bought  after  Sep.  23, 
1862,  of  persons  proven  to  have  given  aid  and 
comfort  to  the  rebellion  after  that  date,  and 
presumed  as  such  from  their  residence  under 
the  Act  of  25th  June,  1868  (15  Stat,  at  L.  75), 
the  title  of  the  claimants  fails  under  the  Act 
of  July  17,  1862.    12  SUt.  at  L.  590. 

The  court  below  erred  in  admitting  the  dep- 
ositions of  the  vendors  of  the  cotton  in  ques- 
tion to  the  claimant,  they  being  incompetent 
under  the  14th  section  of  the  Act  of  June  25, 
1868.     15  Stat,  at  L.  p.  75. 

The  court  below  erred  in  assumincf  to  de- 
termine the  amount  of  the  net  proceeds  of  the 
cotton  in  question,  and  to  render  judgment  for 
a  specific  sum. 

Messrs.  T.  J.  D.  Fuller,  A.  G.  Riddle,  Geo. 
Taylor,  J.  A.  Wills  and  W.  Penn  Clarke,  for 
appellee. 

When  did  *the  Statute  commence  to  run? 
When  was  the  rebellion  suppressed? 

It  is  not  for  the  court  to  determine,  but  for 
the  law  making  power  to  determine. 

2  W.  Va.  416;  Williams  v.  Ins.  Co.  13  Pet. 
420;  Foster  v.  Neilson,  2  Pet.  314;  U.  S.  v. 
Percheman,  7  Pet.  80;  Gamett  v.  Jenkins,  8 
Pet.  70;  lAither  v.  Borden,  7  Pet.  44. 

The  law  making  power  and  the  executive 
power  concurrently  have  settled  the  question 
and  fixed  the  point  of  time  at  Aug.  20,  1866. 

The  President,  by  his  Proclamation  of  June 
15,  1865,  declares  the  insurrection  (not  rebel- 
lion), at  an  end  in  the  State  of  Tennessee;  and 
by  his  Proclamation  of  April  2,  1866,  declares 
the  insurrection  (not  the  rebellion)  at  an  end 
in  the  States  therein  enumerated,  excepting  the 
State  of  Texas.  By  his  final  Proclamation  of 
August  20,  1866,  he  adds  the  additional  clause, 
not  found  in  any  previous  Proclamation,  to  wit : 

"And  I  do  further  proclaim  that  the  said  in- 
surrection is  at  an  end,  and  that  peace,  order, 
tranquility  and  civil  authority  now  exist  in  and 
throughout  the  whole  of  the  United  States." 

In  the  2d  section  of  the  Act  of  March  2«  1867 
(Vol.  13,  p.  422),  occurs  this  language:  "From 
and  after  the  close  of  the  rebellion,  as  an- 
Qounced  by  the  President  of  the  United  States 
by  his  Proclamation  bearing  date  August  20, 
1 866." 

This  enactment  is  a  legislative  sanction  and 
approval  of  the  Proclamation  of  the  President. 

The  next  question  is:  what  effect  shall  be 
given  to  the  Stotute  of  July  17,  1862  (Vol.  12, 
p.  591),  as  it  respects  this  claimant?  He  pur- 
chased his  cotton  in  the  usual  course  of  trade. 
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long  anterior  to  the  surrender  of  Charleston,  in 
^4x1  faith  and  with  no  design  or  intent  to  give 
aid  or  comfort  to  the  rebellion,  or  to  persons 
«ugaged  in  it,  and  the  record  so  finds. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  claim  in  this  case  was  preferred  on  the 
<5tli  of  June,  1868,  to  the  Court  of  Claims,  un- 
<ler  the  provisions  of  the  Act  to  Provide  for  the 
Collection  of  Abandoned  Property,  passed  Mar. 
12,  1863  (12  Stat,  at  L.  820),  and  the  question 
for  decision  is,  whether  the  court  was  right  in 
rendering  a  judgment  for  the  claimant  on  the 
facts  which  it  found  to  be  true.  These  facts 
are  substantially  as  follows :  the  claimant,  Nel- 
son Anderson,  a  free  man  of  color,  possessed  of 
real  and  personal  property,  by  occupation  a 
<ir4y  man  and  cotton  sampler,  and  a  resident  of 
Charleston,  South  Carolina,  in  the  early  part  of 
the  war  purchased  some  cotton  of  Daniel  F. 
Fleming,  and  in  the  fall  of  1864,  before  the 
evacuation  of  Charleston,  other  cotton  of  Philip 
M.  Doucen.  On  the  5th  of  March,  1865,  Ander- 
son reported  his  cotton  to  the  United  States 
military  authorities,  and  on  the  5th  of  April 
following,  it  was  removed,  under  their  direction, 
from  its  place  of  deposit  to  the  Charleston  cus- 
com-house,  from  whence  it  was  shipped  to  New 
York,  and  there  sold  for  the  United  States,  and 
irhe  gross  proceeds  paid  into  the  Treasury.  The 
net  proceeds  amounted  to  the  stun  of  $6,723.36, 
for  which  the  court  rendered  judgment  against 
the  United  States.  Fleming  and  Doucen,  from 
whom  the  cotton  was  purchased,  resided  within 
the  insurrectionary  territory,  and  their  loyal^ 
Mas  not  proven;  but  the  claimant  proved  his 
own  loyalty,  and  that  he  never  gave  any  aid  or 
•comfort  to  the  rebellion,  or  to  the  persons  who 
were  engaged  in  it. 

The  counsel  for  the  Government  urges  four 
principal  grounds  of  objection  to  the  recovery 
m  this  case. 

1.  That  the  action  is  barred  by  the  limitation 
in  the  Statute. 

2.  If,  however,  in  this  they  are  mistaken,  the 
«uit  must,  nevertheless,  fail,  because  the  per- 
sons who  sold  the  property  to  Anderson,  being 
residents  of  an  insurrectionary  district,  were 
unable  under  the  state  of  the  law  on  this  sub- 
ject, to  convey  title  to  him. 

3.  That  the  vendors  of  the  cotton  in  question 
were  incompetent  witnesses,  and  their  testimony 
should  have  been  excluded  by  the  court. 

4.  That  the  court  had  no  authority  to  render 
judgment  for  a  specific  sum.  the  power  of  the 
court  being  limited  to  deciding  whether  the 
claimant  was  entitled  to  recover  at  all,  leaving 
the  amount  to  be  determined  by  computation  by 
the  proper  officers  of  the  Treasury  Department. 

Whether  these  positions  are  well  taken  or 
not,  depends  on  the  construction  to  be  given  to 
the  Act  concerning  abandoned  and  captured 
property,  and  the  4th  section  of  the  Act  of 
^une  25th,  1868. 

The  Act  of  March  12,  1863,  in  one  particu- 
lar, inaugurated  a  policy  different  from  that 
'Which  induced  the  passaj?e  of  other  measures 
rendered  necessary  by  the  obstinacy  and  mag- 
nitude of  the  resistance  to  the  supremacy  of 
the  national  authority.  To  overcome  this  re- 
sistance, and  to  carry  on  the  war  successfully, 
the  entire  people  of  the  States  in  rebellion  were 
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considered  as  public  enemies;  but  it  is  familiar 
history  that  there  were  many  persons  whom 
necessity  required  should  be  treated  as  enemies 
who  were  friends,  and  adhered  with  fidelity  to 
the  national  cause.  This  class  of  people,  com- 
pelled to  live  among  those  who  were  combined 
to  overthrow  the  f^eral  authority,  and  liable 
at  all  times  to  be  stripped  of  their  property  by 
the  usurped  government,  were  *objects  of  [*65 
sympathy  to  the  loyal  people  of  this  country, 
and  their  unfortunate  condition  was  appreciait 
ed  by  Congress. 

During  the  progress  of  the  war  it  was  ex- 
pected tnat  our  forces  in  the  field  would  cap- 
ture property  andi  as  the  enemy  retreated,  that 
property  would  remain  in  the  country  without 
apparent  ownership,  which  should  be  collected 
and  disposed  of.  In  this  condition  of  things 
Congress  acted.  While  providing  for  the  dis- 
position of  this  captured  and  abandoned  prop- 
erty. Congress  recognized  the  status  of  the 
loyal  Southern  people,  and  distinguished  be- 
tween property  owned  by  them  and  the  prop- 
erty of  the  disloyal.  It  was  not  required  to  do 
this,  for  all  the  properly  obtained  in  this  man- 
ner could,  by  proper  proceedings,  have  been 
appropriated  to  the  necessities  of  the  war.  But 
Confess  did  not  think  proper  to  do  this.  In 
a  spirit  of  liberality  it  constitute  the  Grovem- 
ment  a  trustee  for  so  much  of  this  property  as 
belonged  to  the  faithful  Southern  people,  and 
while  directing  that  all  of  it  should  be  sold  and 
its  proceeds  paid  into  the  Treasury,  gave  to  this 
class  of  persons  an  opportunity,  at  any  time 
within  two  years  after  the  suppression  of  the 
rebellion,  to  bring  their  suit  m  the  Court  of 
Claims,  and  establish  their  ri^ht  to  the  pro- 
ceeds of  that  portion  of  it  which  they  owned, 
requiring  from  them  nothing  but  proof  of  loy- 
alty and  ownership. 

It  is  true  the  liberality  of  Congress  in  this  re- 
gard was  not  confined  to  Southern  owners,  for 
the  law  is  general  in  its  terms,  and  protects  all 
loyal  owners;  but  the  number  of  Northern  citi- 
zens who  could,  in  an^  state  of  the  case,  be 
bona  fide  owners  of  this  kind  of  property  was 
necessarily  few,  and  their  condition,  although 
recognized  in  the  law,  did  not  induce  Congress 
to  incorporate  in  it  the  provision  we  are  consid- 
ering. 

The  measure,  in  itself  of  great  beneficence, 
was  practically  important  on^  in  its  applica- 
tion to  the  loyal  Southern  people,  and  sympa- 
thy for  their  situation  doubtless  prompted  Con- 
gress to  pass  it.  It  is  in  view  of  this  state  of 
things,  as  it  is  the  duty  of  a  court  in  constru- 
ing a  law  to  consider  the  circumstances  under 
which  it  was  passed  and  the  object  to  *be  [*66 
accomplished  by  it,  that  we  are  called  upon  to 
apply  this  particular  provision  .to  the  facts  of 
this  case.  The  loyalty  of  the  claimant  is  not 
questioned,  but  his  ownership,  in  the  sense  of 
the  law,  of  the  property  in  dispute  is  denied. 

It  is  not  denied  that  he  purchased  the  prop- 
erty in  good  faith  for  value,  and  with  no  pur- 
pose to  defraud  the  Government  or  anyone 
else ;  but  it  is  said  that  the  persons  from  whom 
he  bought  resided  in  South  Carolina,  were  pre- 
sumed to  be  rebels  and  were,  therefore,  pro- 
hibited from  selling. 

This  is  an  attempt  to  import  from  the  confis- 
cation law  of  July  17,  1862,  into  this  law,  a  dis- 
abilitv  which  it  does  not  contain.    If  this  could 
3d  6t7 


56-7« 


8X7PRB1CB  COUBT  OF  THE  UNITED  STATES. 


Dec.  TeiM. 


be  done,  but  very  little  benefit  would  accrue  to 
the  loyal  people  of  the  South  from  the  privi- 
lege conferred  upon  them  by  the  law  in  ques- 
tion. It  is  well  known  that  nearly  all  the 
Southern  people  were  engaged  in  the  rebellion, 
and  that  those  who  were  not  thus  employed 
furnished  the  exception  rather  than  the  rule. 
Few  as  they  were,  the  necessities  of  life  re- 
quired that  they  should  buy  and  sell,  and, 
equally  so,  that  their  trading  should  be  free 
and  unrestricted. 

This  condition  of  things  Congress  was  aware 
of,  and  if  it  had  been  its  purpose  to  limit  the 
privilege  in  controversy  to  tne  loyal  citizen, 
who  happened  to  acquire  his  property  from  an- 
other person  equally  loyal,  they  would  have  said 
so.  But  Congress  had  no  such  narrow  policy  in 
view.  Its  policy  in  the  matter  was  broad  and 
comprehensive,  and  embraced  within  its  range 
all  persons  who  had  adhered  to  the  Union.  It 
treated  all  alike,  and  did  not  discriminate  in 
favor  of  the  person  who  could  trace  his  title 
through  a  loyal  source,  and  against  him  who 
was  not  so  fortunate.  It  did  not  consider  the 
loyal  planter,  who  raised  his  own  cotton  and 
rice,  as  entitled  to  any  more  protection  than 
the  dweller  in  the  cities  and  towns  who  lived  by 
traffic,  and  bought  where  he  could  buy  the 
cheapest. 

The  confiscation  law,  however,  was  not  in- 
tended to  apply  to  a  person  occupying  the 
status  of  this  claimant.  The  purpose  which 
Congress  had  in  view  in  passing  that  law  was 
very  different  from  that  which  induced  it,  in  the 
67*]  Captured  •and  Abandoned  Property  Act, 
to  extend  a  privilege  to  the  loyal  owner.  The 
confiscation  law  concerns  rebels  and  their  prop- 
erty;  was  intended  as  a  measure  to  cripple  their 
resources;  and,  in  so  far  as  it  claims  the  right 
to  seize  and  condemn  their  property,  as  a 
punishment  for  their  crimes,  recognizes  that  cer- 
tain legal  proceedings  are  necessary  to  do  so. 
But  by  the  Act  in  question  the  Government 
yielded  its  right  to  seize  and  condemn  the  prop- 
erty which  it  took  in  the  enemy's  country  if  it 
belonged  to  a  faithful  citizen,  and  substantially 
said  to  him,  "We  are  obliged  to  take  the  prop- 
erty of  friend  and  foe  alike,  which  we  will  sell 
and  deposit  the  proceeds  of  in  the  Treasury; 
and  if,  at  any  time  within  two  years  after  the 
suppression  of  the  rebellion,  you  prove  satisfac- 
torily that  of  the  property  thus  taken  you 
owned  a  part,  we  will  pay  you  the  net  amount 
received  from  its  sale." 

The  two  Acts  cannot  be  construed  in  pari 
materia.  The  one  is  penal,  the  other  remedial ; 
the  one  claims  a  rignt,  the  other  concedes  a 
privilege. 

It  is  said  the  vendors  of  the  cotton  were  in- 
competent witnesses  by  reason  of  the  4th  sec- 
tion of  the  Act  of  June  25th,  1868  (16  Stat,  at 
L.  p.  76),  which  declares  that  no  plaintiff  or 
claimant,  or  any  person  from  or  through  whom 
any  such  plaintiff  or  claimant  derives  his  al- 
leged title,  claim,  or  right  against  the  United 
States,  or  any  person  interested  in  any  such 
title,  claim  or  right,  sliall  be  a  competent  wit- 
ness in  the  Court  of  Claims  in  supporting  any 
such  title,  claim  or  right. 

There  are  three  classes  of  persons  who  are, 
by  this  section  prohibited  from  testifying.  The 
claimant  cannot  testify,  nor  can  the  person  who, 
after  a  claim  has  accrued  to  him  against  the 
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United  States,  has  sold  or  transferred  it  to  the 
claimant,  nor  can  an^  one  who  is  interested  in 
the  event  of  the  suit.  Doucen  and  Fleming, 
the  immediate  vendors  of  Anderson,  are  not 
excluded  by  this  rule.  They  were  not  inter- 
ested in  the  suit,  and  in  no  sense  did  Anderson 
derive  his  claim  against  the  United  States 
through  them.  They  never  had  any  claim 
against  the  United  States,  because  when  the 
property  was  taken  it  belonged  to  Anderson^ 
and  it  is  *only  after  the  property  was  sold  [*6ft 
that  Anderson's  claim,  even  to  the  proceeds, 
attached.  If  the  property  in  transitu  from 
Charleston  to  New  York  had  been  lost,  no  claim 
could  arise  under  the  law  in  favor  of  Anderson 
against  the  United  States,  his  claim  being  con- 
tingent upon  the  proceeds  of  the  property  finally 
reaching  the  treasury. 

But  the  point  most  pressed  in  the  argument 
against  the  ri^ht  to  recover  in  this  case  relates 
to  the  limitation  in  the  law.     It  is  contended 
that  the  claim  was  barred  by  this  limitation,  as 
it  was  not  preferred  until  the  6th  of  June,  1868. 
It  is,  therefore,  necessary  to  determine  whoi 
the  time  for  preferring  claims  commenced,  and 
when  it  ended.    The  words  of  the  statute  on 
this  subject  are,  that  any  person  claiming  to  be 
the  owner  of  abandoned  or  captured  property 
may,  at  any  time  within  two  years  after  the 
suppression  of  the  rebellion,  prefer  his  claim  to 
the  proceeds  thereof  in  the  Court  of  Claims. 
There  is  certainly  nothing  in  the  words  of  this 
provision  which  disables  a  person  from  prefer- 
ring his  claim  immediately  after  the  proceeds 
of  his  property  have  reached  the  Treasury,  and 
there  is  no  good  reason  why  a  different  inter- 
pretation should  be  given  them.    On  the  con- 
trary, there  is  sufficient  reason  in  the  nature  of 
the  l^slation  on  this  subject,  apart  from  the 
letter  of  the  law,  to  bring  the  mind  to  the  con- 
clusion that  Congress  intended  to  give  the  claim- 
ant an  immediate  right  of  action.    The  same 
motive  that  prompt^  Congress  to  grant  the 
privilege  to  prefer  a  claim  at  all,  operated  to 
allow  it  to  be  done  so  soon  as  the  property  had 
been  converted  into  money.    If  in  the  condition 
of  the  country,  it  was  known  that  the  Union 
men  of  the  South,  as  a  general  thing,  would  be 
unable  to  prosecute  their  claims  while  the  war 
lasted,  stilt  it  was  recognized  that  some  persona 
might  be  fortunate  enough  to  do  so,  and  to  meet 
the  requirements  of  their  cases  the  right  to  sue 
at  once  was  conferred.    In  the  progress  of  the 
war,  as  our  armies  advanced  and  were  able  to 
afford  protection  to  the  Union  people,  it  was 
expected  that  many  of  them,  availing  them- 
selves of  the  opportunity,  would  escape  into  the 
national  *lines,  and  be  thus  in  a  condition  [^69 
to  secure  the  rights  conceded  to  them  by  this 
statute ;  and  the  history  of  the  times  informs  us 
that  this  expectation  was  realized.    To  impute 
to  Congress  a  design  to  compel  these  people^ 
impoverished  as  they  were  known  to  be,  to  wait 
until  the  war  was  over  before  they  could  in- 
stitute  proceedings   in  the   Court  of   Claims, 
would  be  inconsistent  with  the  general  spirit  of 
the  statute,  and  cannot  be  enteitained.  If,  then, 
the  right  to  prefer  a  claim  attached  as  soon  as 
the  money  reached  the  Treasury,  when  did  it 
expire?    The  law  says,  two  years  after  the  re- 
bellion was  suppressed ;  but  the  question  recurs, 
when   is  the   rebellion  to  be   considered  sup- 
pressed, as  regards  the  rights  intended  to  be 
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■ecared  by  this  statute?    It  is  very  clear  that 
the  limitation  applied  to  the  entire  suppression 
of  the  rebellion,  and  that  no  one  was  intended 
to  be  affected  by  its  suppression  in  any  par- 
ticular locality.    It  might  be  suppressed  in  one 
State  and  not  in  another,  but  the  citizen  of  the 
State  that  has  ceased  hostilities  was  in  no  bet- 
ter or  worse  position  in  this  regard  than  the 
citizen  of  the  State  where  hostilities  were  ac- 
tive.   The   limitation  was  not  partial  in  its 
character,  but  operated  on  all  persons  alike  who 
are  affected  by  it;  was  dependent  on  the  solu- 
tion of  a  great  problem,  and  an  interpretation 
of  it  which  would  prescribe  one  rule  for  the 
people  of  one  State,  and  a  different  rule  for 
those  living  in  another  State,  cannot  be  allowed 
to  prevail. 

The  point,  therefore,  for  determination  is: 
when,  in  the  sense  of  this  law,  was  the  rebellion 
entirely  suppressed?  And  in  this  connection  it 
is  proper  to  say,  that  the  purposes  of  this  suit 
do  not  require  us  to  discuss  the  question — 
which  may  have  an  important  bearing  on  other 
cases — whether  the  rebellion  can  be  considered 
as  suppressed  for  one  purpose  and  not  for  an- 
other, nor  any  of  the  kindred  questions  arising 
out  of  it,  and  we,  therefore,  express  no  opinion 
on  the  subject. 

The  inquiry  with  which  we  have  to  deal  con- 
cerns its  suppression  only  in  its  relation  to 
those  persons  who  are  within  the  protection  of 
this  law.    It  is  argued,  as  the  rebellion  was  in 
point  of  fact  suppressed  when  the  last  Con- 
70*]   federate  general  'surrendered  to  the  na- 
tional authority,  that  the  limitation  began  to 
run  from  that  date.    If  this  were  so,  there  is 
an  end  to  the  controversy;  but  did  Congress 
meap^  when  it  passed  the  statute  in  Question, 
that  the  Union  men  of  the  South,  whose  in- 
terests are  especially  cared  for  by  it,  should, 
without  any  action  by  Congress  or  the  Execu- 
tive on  the  subject,  take  notice  of  the  day  that 
armed  hostilities  ceased  between  the  contending 
parties,  and  if  they  did  not  present  their  claims 
within   two   years    of    that   time,   be    forever 
barred  of  their   recovery?    The  inherent  dif- 
ficulty of  determining  such  a  matter,  renders 
it  certain  that  Congress  did  not  intend  to  im- 
pose on  this  class  of  persons  the  necessity  of 
deciding  it  for  themselves.     In  a  foreign  war, 
a  treaty  .of  peace  would  be  the  evidence  of  the 
time  when  it  closed;  but  in  a  domestic  war, 
like  the  late  one,  some  public  proclamation  or 
legislation  would  seem  to  be  required  to  in- 
form those  whose  private  rights  were  affected 
by  it,  of  the  time  when.it  terminated,  and  we 
are  of  the  opinion  that  Congress  did  not  intend 
t^t  the  limitation  in  this  Act  should  begin  to 
nm  until  this  was  done.    There  are  various 
Acts   of   Congress   and  Proclamations   of   the 
President  bearing  on  the  subject,  but  in  the 
view  we  take  of  this  case,  it  is  only  necessary 
to  notice  the  Proclamation  of  the  President,  of 
August  20,  1866,  and  the  Act  of  Congress  of 
the  2d  of  March,  1867. 

On  the  20th  day  of  August  1866,  the  Presi- 
dent of  the  United  States,  after  reciting  cer- 
tain Proclamations  and  Acts  of  Congress  con- 
cerning the  Rebellion,  and  his  Proclamation  of 
the  2d  of  April,  1866,  that  armed  resistance  had 
ceased  everywhere  except  in  the  State  of  Texas, 
did  proclaim  that  it  had  ceased  there  also,  and 
that  the  whole  insurrection  was  at  an  end,  and  ' 
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that  peace,  order,  and  tranquility  existed 
throughout  the  whole  of  the  United  States  of 
America.  This  is  the  first  official  decUration 
that  we  have,  on  the  part  of  the  Executive,  that 
the  rebellion  was  wholly  suppressed,  and  we 
have  shown,  in  a  previous  part  of  this  opinion, 
that  the  limitation,  in  its  effect  on  the  persons 
whose  rights  we  are  considering,  did  not  begin 
to  run  until  the  rebellion  was  suppressed 
throughout  the  whole  country.  But  we  are  not 
•without  the  action  of  the  Legislative  De-  ['yx 
partment  of  the  Government  on  this  subject. 
On  the  20th  day  of  June,  1864  (13  Stat,  at  L. 
144),  Congress  fixed  the  pay  of  non-commis- 
sioned officers  and  privates,  and  declared  that 
it  should  continue  during  the  rebellion;  and 
on  the  2d  day  of  March,  1867  (14  SUt.  at  L. 
421),  it  continued  this  Act  in  force  for  three 
years  from  and  after  the  close  of  the  rebellion, 
as  announced  by  the  Proclamation  of  the  Presi- 
dent. 

Congress,  then,  having  adopted  the  20th  day 
of  August,  1866,  in  conformity  with  the  an- 
nouncement of  the  President,  as  the  day  the  re- 
bellion closed,  for  the  purpose  of  regulating  the 
pay  of  non-commissioned  officers  and  privates, 
can  it  be  supposed  that  it  intended  to  lay  down 
a  harsher  rule  for  the  guidance  of  the  claim- 
ants under  the  Captured  and  Abandoned  Prop- 
erty Act,  than  it  thought  proper  to  apply  to 
another  class  of  persons  whose  interests  it 
equally  desired  to  protect?  In  order  to  reach 
this  conclusion,  it  is  necessary  to  ascribe  to 
Congress  a  policy  regarding  the  statute  under 
which  this  claim  is  preferred  foreign  to  the 
views  we  have  expressed  concerning  it.  Be- 
sides, it  would  require  us  to  construe  two  Acts 
differently,  although  relating  to  the  same  gen- 
eral subject,  in  the  absence  of  any  evidence 
that  such  was  the  intention  of  the  Legislature. 
If  we  are  right  as  to  the  motive  which  prompt- 
ed Congress  to  pass  the  law  in  question,  and 
the  object  to  be  accomplished  by  it,  it  is  clear 
the  point  of  time  should  be  construed  most 
favorably  to  the  person  who  adhered  to  the 
National  Union,  and  who  has  proved  the  Gov- 
ernment took  his  property,  and  has  the  money 
arising  from  its  sale  in  the  Treasury. 

As  Congress,  in  its  l^slation  for  the  army, 
has  determined  that  the  rebellion  closed  on  the 
20th  day  of  August,  1866,  there  is  no  reason 
why  its  declaration  on  this  subject  should  not 
be  received  as  settling  the  question  wherever 
private  rights  are  affected  by  it.  That  day 
will,  therefore,  be  accepted  as  the  day  when  the 
rebellion  was  suppressed,  as  respects  the  rights 
intended  to  be  secured  by  the  Captured  and 
Abandoned  Property  Act. 

The  point  taken  that  the  court  below  was 
not  authorized  'to  render  judgment  for  a  ['ya 
specific  sum,  but  only  to  determine  whether  the 
claimant  was  entitled  to  receive  the  proceeds 
of  his  property,  leaving  it  for  an  officer  of  the 
Treasury  to  fix  the  amount,  cannot  be  sus- 
tained. To  sustain  this  position  would  require 
us  to  hold  that  for  this  class  of  cases  Congress 
intended  to  constitute  the  Court  of  Claims  a 
mere  conunission.  This  court  will  not  at- 
tribute to  Congress  a  purpose  that  would  lead 
to  such  a  result,  in  the  aosence  of  an  express 
declaration  to  that  effect. 

It  is  proper  to  say,  in  conclusion,  that  the 
case  of  McKee  v.  U.  S.  [ante,  820],  decided  at 
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the  last  term,  cited  as  an  authority  against  the 
claimant's  right  to  recover,  has  no  application 
whatever  to  this  case. 

The  judgment  of  the  Court  of  Claims  is  af- 
firmed* 


THE  STEAMBOAT  M.  BURNS,  her  Taekk^ 

etc.,  Plff.  in  Err., 


V. 


THE  UNITED  STATES,  Appt. 

V. 

WILLIAM  POLLARD. 
THE  UNITED  STATES,  Appt., 

V. 

MORRIS  KOHN. 
THE  UNITED  STATES,  Appt., 

V. 

HULDAH  L.  STANTON  et  aL 
[Nos.  391,  369,  390.] 

APPEALS  from  the  Court  of  Claims. 
There  are  no  material  points  of  difference 
between  these  cases  and  the  cases  of  The  U.  S. 
T.  Nelson  Anderson,  decided  at  this  term,  and 
the  views  presented  in   that  case   dispose  of 

these,  ^      .,,,,.       .         V 

The  judgment  of  the  Court  of  Claims  m  each 

of  the  above  named  cases  is  affirmed. 


Ee  parte  In  the  Matter  of  JOHN  P.  PAR- 

GOUD,  Petitioner. 

Mandamus  to  Court  of  Claims  to  compel  it  to 

allow  an  appeal. 

The  case  of  Bx  parte  Zellner.  post,  665.  fol- 
lowed, and  a  mandamus  granted  to  compel  «ie 
Court  of  Claims  to  allow  an  appeal  from  the  de- 
cree in  that  court. 

[No.  9,  Original.] 
Argued  Feb.  18,  1870.       Decided  Feb.  28,  1870. 

PETITION  for  mandamus  to  the  Judges  of 
the  Court  of  Claims. 
The  relator  filed  a  petition  in  the  court  be- 
low for  the  proceeds  of  certain  bales  of  cotton. 
The  said  petition  having  been  dismissed  by  a 
decree  of  that  court,  on  the  ground  that  it  had 
not  jurisdiction  of  the  same,  upon  the  allega- 
tions of  the  petition,  the  petitioner  made  appli- 
cation for  the  allowance  of  an  appeal  to  this 
court,  which  application  was  denied.  Where- 
upon the  said  petitioner  prays  this  court  for  a 
writ  of  mandamus,  to  compel  the  allowance  of 

**Me8sT*Ridaie  and  Thomas  J.  Durant,  for 

*^Mr?  Robert  S.  Hale,  special  counsel,  for  the 
United  SUtes. 


Mr.  Justice  Nelson  delivered  the  opinion  of 

^^ThTs^'is'a  petition  on  behalf  of  Pargoud,  the 
relator,  for  a  mandamus  to  the  Court  of  Claims, 
to  compel  them  to  allow  an  appeal  from  a  de- 
cree affainst  him  in  that  court.  ,   „  ,,     . 

Tlie  case  falls  within  the  case  of  Zellner 
fpost,  6651.  and  the  motion  must  be  granted. 

Motion  for  a  peremptory  mandamus  granted. 

tfao 


JAMES  F.  REYNOLDS  and  James  Ai 

and 
SAME 

*  V. 

THOMAS  MORRISON  and  Thomas  F.  McEnnik 

(Sees.  C.  9  Wall.  237-240.) 
Appeal  in  the  name  of  a  steamboat,  improper. 

Appeal  or  writ  of  error  should  be  brought  by 
some  person  who  asserted  an  Interest  In  the  vessel. 
It  cannot  be  done  In  the  name  of  the  steamboat. 

[Nos.  58,  59.] 
Argued  Feb.  4,  26,  1870.   Decided  Feb.  28, 1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri.  .^  ^      ^     ^ 

A  petition  was  filed  in  the  Circuit  Court  of 
St  Louis  County,  State  of  Missouri,  by  Thom- 
as Morrison  and  Thomas  McEnnis,  to  obtain 
iudimient  with  a  lien  upon  the  steamboat.  M. 
Burns,  and  a  judgment  was  duly  entered  m 
their  favor  in  said  court.  In  the  course  of  the 
proceedings  thus  instituted,  a  claim  waa  pr^ 
sented  in  said  court  by  James  F.  Reynolds  and 
James  Aiken  against  said  steamboat,  and  a 
judgment  entered  in  their  favor.  In  each  case 
the  judgment  was  entered  m  form  against  th# 
steamboat,  M.  Burns,  as  defendant  Upon  im 
appeal  to  the  Supreme  Court  of  the  State,  the 
siWl  judgments  were  affirmed.  Whereupon 
these  write  of  error  were  sued  out  ^  t^e  name 
of  the  said  steamboat,  M.  Bums,  as  plamtiflf  m 

"?Se  case  is  sufficiently  stated  by  «^^/>"f^ 
Messrs.  John  H.  Rankin  and  John  A.  Willi, 

for  plaintiff  in  error:  .♦.♦,,** 

Tfce  proceeding  is  one  'inder  *  special  atatute 

of  Missouri,  the  like  of  which  m  all  its  term. 

is  found  in  no  other  SUte.  Q„nr«ne 

That  Statute,  as  construed  by J^e  %upr«ae 
Court,  makes  the  boat  iteelf  a  party  ^^  the  rec- 
onl  and  the  active,  moving  par^;  the  plain 
?S'  in  error  or  the  appellant  above,  and  the 
ni^intiff  or  defendant  (as  the  case  may  be  ,  m 
fie^urt  befoT  that  this  court  isot 

optn^S  that  the  practice  of  the  eaurts^of  M^ 
souri  under  the  statute  has  hitherto  *^n  ?J^ 
neous,  would  it  not,  nevertheless,  «^eq?l«?^  « 
*K-  otofA  nrftctice!    This  court  has  said  m  Blc 

etruction  of  a  statute  of  t^eJ^^^J  P^  v 
as  a  part  of  the  statute;"  »««.  »'»<>'  P«"*  ''• 

Peck   18  How.  698,  15  L.  ed.  620.  

The  record  of  the  present  case  is  made  up  ui 
the'^uX  of  this  StSte     It^TandThe  onW 

steamboat,  M.  Bums,  jnow  »«'J'";,  -j-  . 
the  defendant  by  its  attoniey,  etc  The  ent^ 
«f  fhP  anneal  allowed  in  the  St.  Louis  tircuu 
Court  TCe  Supreme  Court  is  a.  foUo^^ 
^Thomas  Morrison  v.  Steamboat  M^Bunj^ 
Now  comes  the  defendant  by  attorney,  e^ 
An   appeal   is   allowed     t    etc.     IttlM^r^*^ 

flea  A-  °m^'  bond  which  is  approved. 

"  NoTE.-Who  may  appeal  t^'^^r  sueout  writ  ^ 
error  from.  Federal  Supreme  Court— we  note,  w 
L.R.A.  854.  76  U.  S. 
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How  should  a  writ  of  error  be  taken?  The 
words  of  the  Judiciary  Act  are  "the  adverse 
party."  '^o  one  can  bring  up  as  plaintiff  in  a 
writ  of  error,  the  judgment  of  an  inferior  court 
to  a  superior  one,  unless  he  was  a  party  to  the 
judgment  in  the  court  below." 

Payne  v.  Niles,  20  How.  219,  15  L.  ed.  895. 

Mr.  George  P.  Strong,  for  defendants  in  er- 
ror. 

(The  arguments  of  counsel  are  given  only 
upon  the  point  considered  by  the  court.) 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  cases  are  brought  before  us  by  what 
purport  to  be  writs  of  error  to  the  Supreme 
Court  of  Missouri.  The  writ  in  the  first  place 
S38*]  refers  to  a  judgment  in  *that  court  in  a 
suit  between  the  steamboat,  M.  Bums,  her  tac- 
kle, etc,  appellants,  and  James  F.  Reynolds  and 
James  Aiken,  respondents  and  appellees,  in 
which  "A  manifest  error  hath  app^red  to  the 
great  damage  of  the  said  steamboat,  her  tackle, 
etc.,  as  by  her  complaint  appears."  The  citation 
makes  the  same  recital.  The  writ  and  citation 
in  the  second  case  only  vary  from  this  in  the 
names  of  the  defendants  in  error. 

It  is  believed  to  be  the  first  time  that  any- 
thing but  a  human  being,  or  an  aggregation  of 
human  beings,  called  a  corporation  or  associa- 
tion, has  attempted  to  bring  a  writ  of  error  or 
appeal  in  this  court 

«39*]  *It  is  said  in  support  of  the  writ  that 
the  proceeding  below  was  in  rem  against  the 
steamboat  by  name,  and  that  as  it  was  so  con- 
ducted through  all  the  state  courts  it  should 
be  so  here. 

There  is  nothing  in  the  essential  nature  of 
proceedings  in  rem  which  justifies  or  requires 
this.  Whenever  the  res  is  seized  in  admiralty 
proceedings  proper,  or  in  revenue  or  other  pro- 
ceedings partakmff  of  that  character,  the  prop- 
erty is  condemned  and  sold,  and  with  the  dis- 
tribution of  the  proceeds  the  ease  ends,  unless 
some  one  appears  in  court  as  claimant  either 
of  the  res  or  its  proceeds.  When  a  claimant 
appears  he  becomes  a  party  to  the  proceedings, 
and  may  defend,  take  an  appeal  or  writ  of 
error,  or  adopt  any  other  proceeding  that  a 
party  properly  before  the  court  may  be  en- 
tiUed  to. 

It  is  true,  that  in  placing  such  cases  on  the 
dockets  oif  our  courts,  and  in  the  reports  of  our 
decisions,  the  name  of  the  vessel  or  thing 
seised  is  often  retained;  but  in  all  eases  where 
any  defensive  action  is  taken,  some  person  must 
appear  and  claim  an  interest  or  a  right  to  be 
heard  on  account  of  his  relation  to  the  prop- 
erty. .    .- 

It  is  said  that  the  Statute  of  Missouri  allows 
the  steamboat  to  be  sued  by  name,  and  allows 
a  defense  to  be  made  by  the  owner  in  the  name 
of  the  vessel.  But  the  States  cannot  in  this 
manner  confer  on  an  inanimate  object,  without 
•ense  or  reason,  or  legal  capacity,  the  right  to 
prosecute  legal  proceedings  in  the  Federal 
Ccrarts.  Nor  does  the  statute  under  which 
these  proceedings  were  had  in  the  state  court 
present  any  difficulty  to  a  party  interested  in 
iht  boat,  in  asserting  his  rights.  Section  12  of 
the  Steamboat  Law  (1  Rev.  Stat.  Mo.  306),  pro- 
vides that  the  owner,  captain,  agent,  consignee, 
or  any  creditor  of  the  boat,  may  appear  to  the 
f  Wall 


action,  on  behalf  of  the  boat  or  vessel,  and 
plead  thereto  and  defend  the  same;  and  though 
it  has  been  the  practice  to  do  this  in  the  name 
of  the  vessel,  it  has  never  been  held,  nor  do 
we  suppose  it  will  ever  be  by  the  state  courts^ 
that  an  *owner  cannot  appear  in  his  own  [*a4o 
name  and  assert  his  rights  in  the  vessel. 

Section  88,  however,  relieves  the  matter  of 
all  embarrassment,  and  shows  that  the  framera 
of  the  statute  seemed  to  think  as  we  do,  that 
when  an  appeal  or  writ  of  error  was  to  take  the- 
case  to  a  higher  court,  it  should  be  by  some- 
person  who  asserted  an  interest  in  the  vesseL 
With  the  liberal  provision  which  that  section 
makes  for  review  of  the  judgment,  there  can  be 
no  necessity  that  we  shall  so  far  violate  reason 
and  law  as  to  permit  a  steamboat  to  bHng  a. 
suit  here  by  writ  of  error. 

If  any  person  or  corporation  whom  this  court 
can  recognize  as  a  legal  entity,  capable  of  sus- 
taining a  suit  in  this  court,  has  an  interest  in 
such  a  controversy,  that  party  must  connect 
himself  with  the  case  in.  such  a  manner  as  to 
enable  himself  to  assert  his  rights  here.  It  can- 
not be  done  in  the  name  of  a  steamboat 

An  examination  of  the  records  in  these  casea 
shows  that  Adolph  Heinecke  did  in  the  inferior 
court  claim  to  be  the  owner,  and  defended  the- 
suit  in  the  name  of  the  steamboat.  He  likewise 
made  affidavit  that  he  was  the  owner,  and  gave 
bonds  to  enable  him  to  appeal  to  the  Supreme 
Court  of  the  State,  t  But  instead  of  taking  the 
appeal  in  his  own  name  he  took  it  in  the  name 
of  the  steamboat.  We  are  of  opinion  that  by  a 
liberal  construction  of  the  record  he  mav  be  so 
far  regarded  as  claimant  and  part^  to  the  rec- 
ord as  to  enable  him  to  bring  a  wnt  of  error  to 
this  court  in  his  own  name  if  he  shaU  be  •<► 
advised. 

The  present  writs  are  dismissed. 


JOHN  H.  INGLE,  Administrator  de  bonis  non^ 
etc.,  of  Ann  R.  Dermott,  Deceased,  and  Hor* 
ace  Stringfellow  et  al.,  Appts., 

V. 

ZEPHANIAH  JONEa 

(See  S.  G.  9  WaU.  486-600.) 

Judgment  against  administrator  not  evidence 
against  the  heir — ^Administrator  as  trustee-^ 
Statute  of  Limitations— discretionary  order 
^-decree  of  sale. 

A  Judgment  against  the  administrator  Is  not 
evidence  against  the  heir. 

Duties  of  an  administrator  are  confined  to  the 
personal  estate. 

A  power  given  to  an  executor,  by  a  will,  never 
passes  by  devolutioa  to  an  administrator,  unless  it 
DO  clear  that  it  was  the  intention  of  the  testator 
that  he  should  become  the  donee  of  the  power,  in 
place  of  the  executor  appointed  by  the  will. 

Defense  of  the  Statute  of  Limitations  interposed 
by  the  administrator  cannot  avail  those  who  rep* 
resent  the  real  estate,  in  an  action  to  subject  the 
real  estate  to  the  payment  of  a  debt. 

The  decision  of  the  court  below,  as  to  enlarg* 
ing  the  time  to  take  testimony,  will  not  be  re- 
viewed except  in  flagrant  cases. 

It  is  not  necessary  that  the  amount  of  the  lia* 
billties  to  be  paid  out  of  the  proceeds  of  tho 
sale  of  real  estate  should  have  been  ascertained 
before  the  decree  of  sale  was  made. 

[No.    131. 
Argued  Dec.  9,  1869.     Decided  Feb.  28,  1870. 

NoTB. — Judgment  against  executor  not  conclu- 
sive on  heirs — see  note,  11  LkB.A.  810. 
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SUPBEMI  Ck)UBT  OF  THE  UNITED  STATES. 


Dec.  Teuc, 


APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

An  action  was  brought  by  the  appellee,  to 
recover  from  Ann  R.  Dermott  for  the  erection 
of  a  certain  building.  After  a  judgment  in  the 
case  had  been  twice  rendered  in  that  court  and 
reversed  by  this  case,  a  judgment  was  rendered, 
and  a  reference  ordered  by  the  court  below  to 
the  auditor,  to  ascertain  and  report  the  per- 
sonal assets  of  Ann  R.  Dermott  in  the  hands 
of  her  administrator.  That  judgment  was  not 
reviewed.  The  report  of  an  auditor  taken  in 
the  proceedings  showed  that  there  were  no 
personal  assets  applicable  to  the  debt. 

Thereupon  the  complainant  filed  his  bill  in 
this  case  against  the  said  administrator  and  the 
heirs  at  law  of  said  Ann  R.  Dermott,  to  obtain 
satisfaction  of  his  debts  by  a  sale  of  the  real 
estate,  on  which  the  said  building  had  been 
erected  by  him.  A  receiver  of  said  real  estate 
was  appointed.  A  decree  having  been  entered 
in  favor  of  the  complainant,  the  respondents 
took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  R.  J.  and  J.  L.  Brent,  S.  L.  Phillips 
«nd  R.  T.  Merrick,  for  appellants. 

The  supposed  judgment  at  law  is  inopera- 
tive, and  of  no  effect  in  this  equity  suit. 

It  was  on  its  face  but  interlocutory,  and  not 
a  final  judgment. 

The  proceeding  in  this  suit  at  law  is  regu- 
lated by  the  Acts  of  Maryland,  in  force  in  this 
District  at  the  date  of  its  cession  to  the  United 
States,  Congress  having  adopted  all  those  Acts 
in  1801. 

The  case  falls  precisely  under  the  provisions 
of  the  Maryland  Act  of  1786,  ch.  80,  sec.  1. 
By  this  Act  it  is  substantially  declared,  that 
"The  representative  so  appearing  shall  not  be 
burdened  with  the  debt,  damages  or  costs, 
furtlier  than  property  or  assets  have  come  to 
his  hands." 

But  it  may  be  said  that  the  statement  in  the 
record  that  the  court  in  General  Term  affirmed 
this  judgment,  on  appeal,  and  adjudged  that 
'"The  plaintiff  recover  against  the  defendant 
the  damages  aforesaid,  in  manner  and  form 
aforesaid  adjudged  to  be  levied  as  aforesaid, 
when  ascertained  by  the  auditor  as  directed  in 
said  judgment." 

This  has  the  form  of  a  judgment  as  against 
the  administrator,  for  the  whole  debt  to  be 
levied  when  ascertained,  etc.  But  it  is,  in  fact, 
and  so  manifestly  intended  to  be,  merely  the 
affirmance  of  the  order  referring  it  to  the  au- 
ditor, and  directing  that  judgment  shall  be  en- 
tered when  the  auditor  reports. 

Such  an  interlocutory  judgment  is  not  a  lien 
upon  the  real  property,  because  no  execution 
could  be  issued  on  it  against  the  lands. 

Davidson  v.  Myers,  24  Md.  665;  U.  S.  v. 
Morrison,  4  Pet.  136;   1  Tidd,  Pr.  568. 

But  so  far  as  this  bill  in  equity  to  sell  the 
real  estate  relies  on  the  verdict  and  interlocu- 
tory judgment  at  law,  it  is  clearly  inadmissible 
to  affect  the  heirs  at  law,  who  are  defendants, 
because  Mrs.  Dermott  dying,  her  administrator 
appeared  to  that  action  at  law,  and  the  judg- 
ment establishing  the  debt  only  binds  the 
personal  estate,  as  the  administrator  only  de- 
fended the  suit  in  his  character  of  adminis- 
trator. 

2.  John  H.  Ingle,  as  administrator  with  the 
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will  annexed,  represented  the  rents  and  profits 
of  the  real  estate  under  the  will. 

He  has  succeeded  to  the  powers  and  title  of 
executor  under  the  will  of  Mrs.  Dermott. 

The  testatrix  had  contemplated  this  very 
event,  and  provided,  as  she  supposed,  for  the 
continuance  of  the  trust. 

She  contemplated  the  occurrence  of  two 
events,  viz.:  the  nomination  by  the  vestries 
and  its  ratification  by  the  Orphans'  Court.  But 
she  has  failed  to  say  what  her  intention  was  in 
case  the  Orphans'  Court  appointed  a  person  ss 
administrator  against  the  nomination  of  the 
vestries,  upon  their  failure  to  nominate. 

Did  she  mean  to  let  the  great  trusts  of  her 
will  fail  in  this  last  case,  or  are  we  to  construe 
her  will  as  containing  two  intents?  First,  a 
particular  intent  that  her  administrator  should 
be  named  by  the  vestries;  second,  a  general  in- 
tent that  her  administrator,  however  appointed, 
should  be  the  trustee.  If  so,  and  both  intents 
cannot  be  gratified  the  rule  is  to  construe  the 
will  upon  the  cy  pres  doctrine,  and  sacrifice  the 
particular  intent,  which  in  such  case  is  con- 
strued as  merely  directory  and  not  imperative. 

Tiff.  A  B.  Tr.  768;  Jackson  v.  Veeder,  11 
Johns.   169. 

That  this  question  depends  on  the  intention 
of  the  testatrix.  See  Edgerton  v.  Conklin,  25 
Wend.  232. 

Her  intention  was  manifestly  to  substitute 
her  administrator  de  bonis  non  in  the  place  of 
her  executors,  if  they  had  not  completed  their 
administration;  but  to  allow  the  vestries  to 
nominate,  if  they  chose  so  to  do. 

Where  a  testator  directs  his  real  estate  to  be 
sold  for  certain  purposes,  without  declaring 
by  whom  the  same  shall  be  made  if  the  fund  is 
distributable  by  the  executor,  he  will  have  the 
power  by  implication. 

3.  We  hold  that,  upon  the  evidence,  Jones 
failed  to  perform  his  contract  as  averred  in  the 
answer  of  the  administrator  de  bonis  non  and, 
therefore  upon  the  merits,  the  final  decree  of 
this  case  should  be  reversed. 

4.  The  defense  of  limitations  in  the  answer 
of  the  administrators  with  the  will  annexed, 
bars  the  debt  of  complainant. 

See  Act  of  Md.  171)8,  ch.  101,  sub.  ch.  0, 
sec.  9. 

6.  The  court  below  erred  in  superseding  In- 
gle and  appointing  a  receiver.  Xo  ree^river 
of  rents  can  be  obtained  by  a  creditor,  unless 
a  strong  probability  of  insufliciency  of  both  real 
and  personal  estate  be  shown.  Warfield  v. 
Owens,  4  Gill.  379. 

But  the  same  case  decides  that  the  bill  (not 
a  petition)  must  charge  insufficiency  of  real 
and  personal  estate,  so  as  to  require  a  receiver 
of  rents  or  an  injunction.    4  Gill.  380. 

Creditors  at  large  cannot  go  into  equity.  5 
Gill  &  J.  452;  Griffith  v.  Bk.  6  (iill  &  J.  424. 

A  receiver  will  not  be  appointed  except  where 
there  is  imminent  danger,  even  where  defend- 
ant is  in  wrongful  possession  of  land. 

£dw.  Receiver,  p.  2,  24;  3  Md.  99;  1  Mb. 
ch.  70. 

Nor  will  it  be  granted  at  the  instance  of  a 
partv  whose  right  is  not  acknowl^nlged. 

1  Barb.  Ch.  Pr.  668;  1  Bland,  213. 

The  answers  do  not  acknowledge  Jones' 
claim,  nor  is  the  judgment  against  the  adminis- 
trator any  evidence  against  heir  or  devis'^. 
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Gaitber  y.  Welch,  3  Gill  ft  J.  259;  Birely  y. 
Staley,  5  Gill,  k  J.  482. 

The  recommendations  of  those  most  likely  to 
be  injured,  should  have  been  regarded;  and  not 
Jones'  wishes.    1  Bl.  427;  Edw.  Receiver,  p.  5. 

If  Ingle  be  trustee  or  administrator,  there 
must  be  abuse  or  insolvency  to  justify  a  re- 
ceiver.    Edw.  Receiver,  43. 

6.  The  decree  was  erroneous  on  its  face. 

This  is  directly  in  contravention  of  the  opin- 
ion of  this  court  in  a  similar  proceeding  to  sell 
the  real  estate  on  a  creditors'  bill  filed  in  this 
District.    See,  Bk.  U.  S.  v.  Ritchie,  8  Pet.  128. 

7.  We  are  entitled  to  restitution  of  our  prop- 
erty, even  as  against  the  purchaser,  Jesse  B. 
Wilson,  who  was  receiver  and  a  quasi  party  in 
the  cause,  and  privy  to  the  appeal  pending 
when  he  purchased. 

If  a  decree  was  erroneous  on  its  face,  and  a 
party  or  quasi  party  purchased,  his  title  will  be 
properly  set  aside  on  a  reversal  of  the  decree. 
Bk.  v.  Ritchie,  (supra) ;  8  N.  Y.  138. 

Even  where  there  has  been  a  sale  under  a 
decree  when  in  force,  the  appellate  court  on 
reversal  will  decree  restitution  of  the  property 
condemned  and  sold.  The  Rachel  y.  U.  S. 
6  Cranch,  329. 

If  the  sale  is  to  a  party  to  the  suit,  it  will 
not  be  protected  upon  writ  of  error,  as  when 
made  to  a  stranger.  Bac.  Abr.  Error,  M.  sec.  3 ; 
Rose,  Abr.  778. 

Messrs.  J.  H.  Bradley  and  W.  D.  Davidge,  for 
appellee. 

With  respect  to  the  unknown  heirs  at  law, 
whether  on  the  part  of  the  father  or  the  mother, 
the  bill  avers  that  the  complainant  is  a  citizen 
of  the  District,  and  that  the  debt  sought  to  be 
recovered  was  contracted  here;  and  the  proof 
establishes  these  facts. 

In  such  case,  the  Act  of  Assembly  of  1794, 
eh.  60,  sec.  3,  provides  that  the  Chancellor  may, 
on  such  notice  being  given  as  he  shall  direct, 
and  on  the  proof  of  the  debt  to  his  satisfaction, 
decree  the  sale  of  any  real  estate  devised  or 
descended  to  unknown  devisees  or  heirs  at  law. 

See,  also,  Alex.  Ch.  Pr.  44. 

Publication  having  been  made  as  required, 
the  bill  was  taken  pro  confesso,  Mar.  7,  1866, 
against  such  unknown  heirs  at  law: 

The  heirs  at  law  are  either  bound  by  the  de- 
cree pro  confesso  or,  so  far  as  they  have  an- 
swered, either  admit  that  Ann  R.  Dermott 
died  indebted  to  the  complainant,  or  declare 
their  willingness  that  what  is  justly  due  should 
be  .paid.  • 

The  answers  of  the  heirs  at  law  do  not  deny 
complainant's  claim,  and  it  is  established,  by 
proof. 

•lohn  H.  Ingle,  the  administrator  de  bonis 
non.  cum  testamento  annexo,  had  no  sort  of  in- 
terest- in  the  real  estate  in  controver^sy ;  he  was 
called  into  court  merely  to  settle  his  account 
of  the  personal  estate  not  administered  by  him 
as  administrator,  and  no  decree  was  asked 
against  him. 

He  did  not  succeed  to  the  powers  and  control 
o\-cr  t!ii»  real  estate  possessed  by  the  executor. 
60  far  from  tlie  will  makinii:  any  such  appoint- 
ment.  t>y  the  strongest  implication  it  is  guarded 
a^rninnt. 

I.Aith-r  V.  Welch,  3  Gill  &  J.  259;  Birely  v. 
Stall  y.   5  (Jill   &  J.  432:    David  v.   Grahame, 
2   Ifnr.   &    G.    95;    Dominick    ▼.     Michael,    4' 
9  Wall. 


Sandf.  374;  Conklin  y.  Edgertcn,  21  Wend. 
430;  Beckman  v.  Bonsor,  23  N.  Y.  298;  Wills 
V.  Cowper,  2  Ohio,  124;  Greenough  v.  Welles, 
10  Gush.  571;  Act  1798,  ch.  101,  sub.  ch.  14, 
sec.  2;  Collinson  v.  Owens,  6  Gill  &  J.  9. 

But,  second.  If  he  succeeds  to  the  powers 
and  control  of  the  executors  over  the  real  es- 
tate, the  •  verdict  and  judgment  recovered 
against  him  worked  an  estoppel.  The  case  was 
tried  and  determined  against  him. 

And,  third.  At  October  rules,  the  bill  was 
taken  pro  confesso  against  him  as  administra- 
tor, as  well  as  against  him  and  Osbom  Ingle  aa 
executors,  for  default  of  appearance. 

He  pleads  the  Statute  of  Limitations. 

But,  in  equity,  the  defense  of  limitations 
avails  only  in  favor  of  the  party  who  sets  it  up. 

Dixon  V.  Dixon,  1  Md.  ch.  271;  McCormick 
V.  Gibson,  3  Gill  &  J.  12;  Collinson  v.  Owens, 
6  Gill  A  J.  9. 

He  has  no  interest  in  the  real  estate  to  take 
by  the  decree;  and  if  he  had  such  interest,  the 
verdict  and  judgment  were  conclusive.  Where 
one  of  several  heirs  at  law  or  devisees  pleads 
the  Statute,  the  others  cannot  take  advantage 
of  it.    Alex.  Ch.  Pr.  143. 

Here,  too,  the  plea  was  pleaded  after  the 
party  was  in  contempt  for  default  of  appear- 
ance, and  an  order  pro  confesso  had  passed 
against  him. 

Mr.  Justice  Swajme  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Supreme  Court  of  the  District  of  Colimi- 
bia.  The  record  is  voliuninous,  and  contains 
niunerous  exhibits  and  much  of  detail,  which 
we  have  not  found  it  necessary  to  consider. 
The  material  facts  lie  within  a  narrow  com- 
pass, and  the  questions  presented  for  our  de> 
termination  are  neither  numerous  nor  difficult 
of  solution.  On  the  22d  of  April,  1851,  the 
testatrix  and  the  appellee  entered  into  a  con- 
tract for  the  erection  by  the  latter  of  a  large 
building  in  the  City  of  Washington.  She  was 
to  pay  for  the  structure  the  sum  of  $24,000; 
$5,000  on  the  1st  of  July,  1851;  $5,000  on  the 
1st  of  October  following,  provided  certain  parts 
of  the  building  were  then  ready  for  occupation; 
and  the  remaining  $14,000  on  the  1st  of  Janu- 
ary, 1860,  with  interest,  as  stipulated.  The 
first  installment  was  duly  paid.  Nothing  has 
been  paid  since.  Possession  of  those  parts  of 
the  building  to  be  first  completed  was  deliv- 
ered in  December,  1851,  and  the  residue  in 
April  ^1852.  In  May,  1852,  Jones  sued  [•495 
for  the  installment  due  on  the  1st  of  October, 
1851,  and  recovered.  The  judgment  was  re- 
versed by  this  court.  23  How.  220,  16  L.  ed. 
442.  The  declaration  was  then  amended  by 
withdrawing  the  special  counts  and  enlarging 
the  ad  quod  damnun  to  $40,000,  and  a  verdict 
and  judgment  were  recovered  for  $22,149,  and 
interest.  This  judgment  was  also  reversed,  2 
Wall.  1,  17  L.  ed.  762.  The  case  was  again 
tried,  and  a  verdict  and  judgment  were  re- 
covered for  $20,136.23,  with  interest  from  the 
5th  of  April,  1852.  The  auditor  of  the  court 
was  directed  to  ascertain  the  amount  of 
ansets  in  the  hands  of  Ingle,  the  administrator, 
which- could  be  applied  in  payment  of  the  debt. 
He  reported  that  there  were  no  assets  availa- 
ble  for  that   purpose.     Jones   thereupon   filed 
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this  bill  to  subject  the  real  estate  therein  de- 
scribed  to  the  payment  of  his  demand. 

It  is  insisted  by  the  counsel  for  the  appellants 
that  the  judgment  is  erroneous  in  form  and  is, 
in  fact,  only  interlocutory.  This  objection  is 
well  taken.  According  to  the  Statutes  of  Mary- 
land, which  are  in  force  in  the  Ck>unty  of  Wash- 
ington, the  judgment,  under  the  circumstances, 
should  have  b^n  entered  only  for  assets  as 
they  should  thereafter  come  into  the  hands  of 
the  administrator.  But  this  fact  is  immaterial. 
The  case  is  governed  by  the  local  law.  That 
law  makes  the  proceeding  against  the  adminis- 
trator and  the  heir,  when  the  latter  proceeding 
is  necessary,  entirely  independent  of  each  other. 
The  duties  of  the  administrator  are  confined 
to  the  personal  estate,  and  never  extend  beyond 
it.  If  that  be  insufficient  to  discharge  the 
debts,  and  it  be  necessary  to  resort  to  the  realty 
of  the  deceased  for  that  purpose,  a  proceeding 
against  the  heir  must  be  instituted.  In  that 
event,  whatever  has  been  done  by  the  adminis- 
trator it  without  effect,  as  to  the  property 
sought  to  be  charged.  A  judgment  against 
the  administrator  is  not  evidence  agjainst  the 
heir.  The  demand  must  be  proved  in  all  re- 
spects  as  if  there  had  been  no  prior  proceed- 
496*]  ing  to  effect  its  collection,*  and  the  Statute 
of  limitations  may  be  pleaded  with  the  same 
effect  as  if  there  had  been  no  prior  recovery 
against  the  personal  representative.  Stat,  of 
Md.  of  1786  and  1798;  Collinson  v.  Owens,  6 
Gill  &  J.  4;  8  Pet.  628. 

We  have  examined  with  care  the  proofs  in 
the  record  of  the  complainant's  demand  as  set 
forth  in  the  bill,  and  are  satisfied  with  the 
amount  found  by  the  decree.  It  could  be  pro- 
ductive of  no  good  to  vindicate  this  view  of 
the  subject,  by  entering  into  an  analytical  ex- 
amination of  the  testimony.  We  are  not  un- 
mindful of  the  length  of  time  through  which 
the  complainant  has  been  pursuing  his  remedy, 
nor  of  the  verdicts  which  have  been  rendere<l 
in  the  trials  at  law.  ^They  were  the  results  of 
vigorously  contested  litigation,  after  the  most 
elaborate  preparation  of  the  case.  Nor  are  we 
unmindful  that  the  court  below,  in  the  cfwe 
before  us,  came  substantially  to  the  same  con- 
clusion. Our  judgment,  however,  has  been 
formed  upon  grounds  wholly  apart  from  these 
considerations.  If  the  question  were  res  In- 
tegra in  this  case,  and  now  for  the  first  time 
to  be  passed  upon,  we  should  have  no  difficulty 
in  sustaining  the  decree.  We  think  the  full 
amount  found  by  the  court  is  justly  due. 

Ann  R.  Dermott,  by  her  will,  appointed 
eight  executors,  and  clothed  them  with  impor- 
tant powers  and  duties.  They  were  to  have 
the  entire  management  and  control  of  the  es- 
tate during  the  uncertain  time  specified.  They 
were  to  rent  out  the  real  estate.  Out  of  the 
rents  and  the  personal  estate,  not  otherwise  dis- 
posed of,  they  were  to  pay  her  debts,  without 
regard  to  limitation  of  time;  to  pay  her  fun- 
eral expenses;  several  legacies,  amounting  in 
the  aggregate  to  between  $3,000  and  $4,000;  to 
pay  an  annuity  of  $400,  while  their  duties  were 
executory,  after  which  it  was  to  be  a  charge 
upon  the  estate;  they  were  to  pay,  in  their  dis- 
cretion, certain  debts  of  her  brother;  they  were 
to  build  a  vault  to  receive  her  remains,  and 
they  were  authorized  to  sell  two  cemetery  lots. 
The  power  was  given  to  mortgage,  if  found 
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necessary  to  pay  debts.  After  the  debts  and 
legacies  were  all  satisfied,  the  entire  estate  wa» 
to  be  delivered  over  to  twenty  trustees 
*named'in  the  will,  to  whom  and  their  [*497 
heirs  it  was  devised,  to.  enable  t)iem  to  found 
and  support  a  female  orphan  asylum.  The 
beneficiaries  were  to  be  such  destitute  white 
orphans  as  the  trustees,  or  any  corporation 
which  might  succeed  them,  should  select.  The 
provision  for  this  charity  is  admitted,  on  both 
sides,  to  be  void.  The  Statute  of  the  4dd  Eliza- 
beth never  was  in  force  in  Maiyland.  The  trust 
resulted  for  the  benefit  of  the  heirs  at  law. 
Dashiell  v.  Atty.  Gen.  6  Ear.  &  J.  400;  Same 
V.  Same,  6  Id.  9;  Wilderman  v.  Mayor  of  Balt» 
8  Md.  554.  All  the  persons  named  as  execn* 
tors  declined  to  act,  except  one  of  them,  John 
P.  Ingle,  who  qualified  and  took  out  lettera 
testamentary.  He  died,  whereupon  the  defend- 
ant, John  H.  Inffle,  was  appointed  administra- 
tor, with  the  will  annexed.  The  will  provides,, 
that  if  the  surviving  executor  should  die  while 
the  trusts  are  executory,  their  execution  should 
devolve  upon  such  person  or  persons  as  the 
vestries  of  St.  John  and  Trinity  Churches  should 
elect  to  go  on  and  complete  their  execution^ 
so  far  as  they  were  committed  to  the  executors,, 
and  she  desired  that  letters  of  administration, 
with  the  will  annexed,  or  other  competent  au- 
thority, should  be  granted  to  the  person  or  per* 
sons  so  elected.  The  vestries  made  no  elec- 
tion. Letters  were  granted  b^  the  judge  of 
probate  to  John  H.  Ingle,  as  if  the  will  con- 
tained no  such  provision. 

The  question  whether  the  administrator  thu» 
appointed  could  exercise  any  authority  as  to  the 
real  estate,  is  deemed  an  important  one  by  the 
counsel  on  both  sides,  and  has  been  fully  ar- 
gued. The  Maryland  Statutes  which  bear  up- 
on the  subject,  provide  for  the  appointment  of 
an  administrator  de  bonis  non,  with  the  will  an- 
nexed, but  are  silent  as  to  his  powers.  By  the 
common  law  his  duties  are  confined  to  the  per- 
sonal estate,  unadministered  by  his  predeces- 
sor. Whatever  authority  he  may  possess  as  to- 
the  real  estate  must  be  derived  from  the  will. 
If  not  found  there  in  express  terms,  or  by  ne- 
cessary implication,  it  has  no  existence.  Hence 
the  test,  in  all  such  cases,  is  the  intention  of 
the  testator.  Many  of  the  duties  enjoined  upon 
the  executors  were  foreign  to  those  which  come 
within  the  scope  of  their  ordinary  functions. 
•Such  a  power  never  passes  by  devolution  ['49* 
to  an  administrator,  unless  it  be  clear  that  it 
was  the  intention  of  the  testator  that  he  should 
become  the  donee  of  the  power,  in  place  of  the 
executor  appointed  by  the  will.  If  no  provisioik 
be  made  by  the  will  for  such  substitution,  the 
power  does  not  become  extinguished,  but  the 
case  falls  within  the  catagory  of  those  Wliere  Ji 
court  of  equity  will  not  permit  a  trust  to  fail 
for  the  want  of  a  trustee,  but  will  appoint  one, 
and  clothe  him  with  authority  adequate  to  the 
duties  to  be  discharged.  Egerton,  Adam.,  v. 
Conklin,  25  Wend.  233;  De  Peyster  v.  Clendin- 
ing,  8  Paige,  296;  Dominick  v.  Michael,  4 
Sandf.  402;  Cole  v.  Wade,  16  Vesey,  42;  1 
Chance,  Powers,  668,  681.  In  the  case  under 
consideration  it  is  clear  the  testatrix  did  not 
intend  that  anyone,  not  clothed  with  the  sanc- 
tions she  prescribed,  should  be  intrusted  with 
any  duty  touching  her  estate.  The  adminis- 
trator occupies  the  same  relation  to  the  realty 
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as  if  he  were  ailministrator  de  bonis  non  with- 
out the  will  annexed,  and  the  testatrix  had  died 
intestate.  This  disposes  of  the  questions  raised 
as  to  the  Statute  of  Limitations.  The  adminis- 
trator alone  has  interposed  that  defense.  It 
eannot  avail  those  who  represent  the  real  estate, 
and  who  are  the  only  parties  in  interest  in 
this  proceeding. 

It  was  proper  for  the  court  to  appoint  a  re- 
ceiver. Until  this  was  done  there  was  no  one 
authorized  to  take  charge  of  the  property  and 
receive  the  rents. 

Upon  looking  carefully  into  the  record  we 
find  no  foundation  for  the  imputation  that  the 
answers  of  the  heirs  at  law  were  obtained  by 
fraud  or  contrivance.  It  was  within  the  dis- 
cretion of  the  court  to  allow  them  to  be  taken 
off  the  files  and  the  parties  to  answer  de  novo, 
or  to  overrule  the  application  made  for  that 
purpose.  We  think  this  discretion  was  not 
abused. 

It  was  strenuously  insisted  that  the  court 
erred  in  refusing  furthei-  time  to  the  defendants 
to  take  testimony.  The  earnestness  with  which 
the  point  was  pressed  has  induced  us  to  examine 
it  with  more  care  than  we  should  otherwise  have 
deemed  necessary.  The  cause  was  put  at  issue 
on  the  6th  of  March,  1866.  The  69th  Rule  in 
499*]  equity  allowed  the  parties  *three  months 
thereafter  to  take  their  testimony.  The  com- 
plainant commenced  taking  his  on  the  14th  of 
that  month.  Between  that  time  and  the  23d, 
inclusive,  he  examined  nine  witnesses.  Notice 
was  given  to  the  defendant's  counsel.  He  ap- 
peared and  cross-examined  the  witnesses  so  far 
as  he  chose  to  do  so.  An  adjournment  was 
ordered  by  the  examiner,  from  the  23d  of  March 
until  the  2d  of  June.  A  single  deposition  re- 
latino  to  a  formal  matter  was  then  taken.  The 
examiner  thereupon  closed  the  testimony  and 
returned  it  to  the  court.  It  does  not  appear 
that  the  defendants  made  any  objection  to  the 
adjournment,  or  manifested  any  desire  to  take 
testimony  during  the  period  of  more  than  two 
months  between  the  time  of  the  adjournment 
and  the  time  to  which  it  extended.  The  appli- 
cation for  further  time  was  heard  and  over- 
ruled by  the  court  on  the  8th  of  June.  The 
Rule  referred  to  provides  that  'three  months, 
and  no  more,  shall  be  allowed  for  the  taking  of 
testimony  after  the  cause  is  at  issue,  unless  the 
court  or  a  judge  thereof  shall,  upon  special 
cause  shown  by  either  party,  enlarge  the  time." 
The  three  months  are  allowed  for  the  taking  of 
testimony  by  both  parties.  The  limitation  ap- 
plies as  much  to  defendants  ail  to  com- 
plainants. It  is  for  the  court  or  judge  to  de- 
cide whether  further  time  shall  be  given  or  re- 
fused, and  ordinarily  the  determination  of  the 
question  would  not  be  deemed  a  fit  subject  for 
review  by  this  tribunal.  Cases  may  occur,  how- 
ever, of  so  flagrant  a  character  that  it  would 
be  our  duty  to  correct  the  error.  In  the  case 
before  us  the  complainant's  testimony  was  sub- 
stantially closed  on  the  23d  of  March.  The  de- 
fendants had  from  that  time  until  the  6th  of 
June  to  take  testimony  on  their  part  in  the 
regular  way.  No  reason  is  given  why  the> 
neglected  to  do  so.  Indeed  they  were  bound  to 
proceed  as  soon  as  the  can  so  was  at  issue.  They 
had  no  right  to  wait  until  the  complainant  was 
through.  They  knew  from  the  previous  trials 
at  law  what  his  testimony  would  be.  If  there 
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was  any  surprise,  and  an  extension  of  time  waa^ 
necessary,  doubtless  it  would  have  been  given. 
The  complainant  was  pursuing  the  residue  of 
his  compensation  for  the  house  he  had  built. 
He  had  delivered  'possession  years  be-  [*5oo 
fore.  The  house  was  large  and  valuable.  The 
proof  is  that  it  rented  for  from  seven  to  eight 
thousand  dollars  per  year.  His  expenditures 
had  been  large.  He  had  received  less  than  a 
quarter  of  the  contract  price,  and  nothing  for 
his  extra  work.  He  had  recovered  two  verdicta 
for  the  amount  claimed.  He  had  been  engaged 
for  more  than  fourteen  years  in  a  bitter  and  ex- 
pensive litigation,  in  which  every  possible  im- 
pediment had  been  thrown  in  his  way.  In  the 
light  of  these  facts  we  are  not  prepared  to  say^ 
that  the  court  below  erred  in  the  ruling  •com- 
plained of. 

There  is  no  error  apparent  on  the  face  of  the 
decree.  It  finds  the  amount  due  to  the  com- 
plainant, and  that  it  was  necessary  to  sell  the 
real  estate  described  in  the  bill  to  pay  it.  It 
orders  the  premises  to  be  sold  in  the  manner 
prescribed,  and  the  proceeds  to  be  held  subject 
to  the  further  order  of  the  court.  The  auditor 
had  found  and  reported  the  deficiency  of  asset 4 
requisite  to  give  the  court  jurisdiction  and  to 
entitle  the  complainant  to  the  relief  sought  by 
his  bill.  The  necessity  of  making  the  sale,  if 
the  complainant's  demand  was  to  be  paid/  was 
clear  upon  the  proofs,  and  was  not  denied  by 
the  answers.  The  amount  of  the  liabilities  to 
be  paid  out  of  the  proceeds  might  have  been 
ascertained  before  the  decree  of  sale  was  made, 
but  that  was  not  indispensable.  It  may  as  well 
be  done  when  the  sale  is  confirmed.  The  rights 
of  all  parties  in  respect  to  the  fund  can  then 
be  ascertained,  and  payment  and  distribution 
be  ordered  accordingly.  It  is  not  alleged  that 
the  premises  were  susceptible  of  division,  or  if 
they  were,  that  it  was  not  necessary  to  sell 
the  whole.  No  such  issue  is  made  in  the  plead- 
ings, and  no  such  proof  is  found  in  the  testi- 
mony. 

It  is  now  nearly  eighteen  years  since  the 
complainant  commenced  a  suit  to  recover  what 
has  been  adjudged  to  him  in  this  case.  The 
conflict  has  been  flagrant  ever  since.  The  de- 
mand seems  to  us  to  be  simple  and  just. 

We  find  no  error  in  the  record,  and  the  decree 
of  the  court  below  is  affirmed. 


•UNITED  STATES,  Appt,  [•6o» 

V. 

ASHER  AYRES. 

(See  S.  C.  9  Wall.  608,  609.) 

Motion  for  new  trial  in  Court  of  Claims — effect 

of,  on  appeal. 

Motion  for  a  new  trial  may  be  made  In  the 
Conrt  of  Claims  while  an  appeal  from  the  judgment 
there  ia  pending  in  this  court. 

[No.    364.1 

Argued  Feb.  18,  1870.      Decided  Feb.  28,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court.    See, 
also,  the  next  succeeding  case  between  thesa 
parties,  renewing  this  motion,  post,  627. 
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Supreme  Coubt  of  the  United  States. 


Dec.  Term 


Mr.  James  Hughes,  for  appellee: 

This  case  was  decided  in  the  Court  of  Claims, 

and  appealed  to  this  court  by  the  United  States. 

Pending  the  appeal,  the  United  States  made 

and  filed  a  motion  for  a  new  trial  in  the  Court 

of  Claims.    It  is  still  pending  in  that  court. 

The  object  of  the  present  motion  in  this 
court,  to  dismiss  the  appeal,  is  to  obtain  a 
judicial  construction  of  the  statute. 

The  appellee  maintains  that  it  was  not  in- 
tended by  the  statute  that  the  appeal  to  the  Su- 
preme  Court  and  the  motion  for  a  new  trial  in 
the  Court  of  Claims  should  be  concurrent  reme- 
dies to  be  prosecuted  simultaneously,  but  that 
the  United  States  is  bound  to  elect,  and  that 
the  election  having  been  made,  the  Government 
is  concluded  by  it  and  this  court  ousted  of  its 
jurisdiction,  and  that  the  cause  is  remitted  to 
and  retained  in  the  Court  of  Claims. 

In  that  court,  should  the  Government  suc- 
ceed on  a  motion  for  a  new  trial,  the  whole 
cause  is  re-opened  on  its  merits,  and  from  a 
second  judgment  either  party  may  appeal.  But 
should  it  fail,  the  United  States  cannot  resort 
to  its  appeal  from  the  first  judgment.  The  mo- 
tion for  a  new  trial  is  not  compulsory.  It  is 
elective,  and  the  election  is  made  at  the  peril  of 
the  party  making  the  motion;  and  should  the 
application  for  a  new  trial  be  refused,  the  Gov- 
ernment is  concluded  by  it. 

If  the  United  States  does  not  choose  to  abide 
by  its  appeal,  and  try  the  case  on  the  record  as 
it  stands,  it  is  competent  for  it  to  dismiss  it; 
and  a  new  resort  to  the  Court  of  Claims  under 
the  statute  is  equivalent  to  an  abandonment  of 
the  pending  appeal  bv  an  emphatic  act,  and 
should  be  so  construed  and  enforced.  The  ob- 
ject of  the  statute  was  simply  to  restore  the 
■case  to  the  jurisdiction  of  the  Court  of  Claims, 
notwithstanding  the  appeal,  in  case  of  newly 
discovered  testimony;  not  to  provide  for  con- 
current jurisdiction  in  the  two  courts,  the  one 
appellate,  the  other  original;  a  jurisdiction 
anomalous  and  incompatible  with  the  nature  of 
judicial  proceedings. 

Messrs.  E.  R.  Uoar,  Atty-Gen.,  and  Robert 
S.  Hale,  special  counsel,  for  appellant: 

The  provision  for  the  granting  of  a  new  trial 
by  the  court  below,  pending  an  appeal  in  this 
court,  is  new  and  perhaps  anomalous.  But  it  is 
submitted  that  it  is  within  the  power  of  the 
Legislature  to  establish  such  practice,  and  that 
its  establishment  is  not  inconsistent  with  the 
pendency  of  the  appeal  here.  The  appellate 
jurisdiction  of  this  court  under  the  Constitu- 
tion, is  under  such  regulations  as  Congress  may 
make. 
Although  an  appeal,  irrespective  of  the  stat- 


The  two  remedies  given  by  the  Act  of  June 
25,  1868,  are  concurrent,  both  established  for 
the  promotion  of  justice;  and  the  adoption  of 
one  remedy  by  the  party  aggrieved  is  not  an 
abandonment  of  the  other.  If,  however,  the 
two  are  deemed  inconsistent,  it  is  evident  that 
it  is  the  remedy  sought  in  the  court  below 
which  must  give  way  to  the  other.  This  court 
is  not  to  be  ousted  of  its  jurisdiction  regularly 
acquired,  by  an  application  for  a  remedy  in 
the  court  below,  which  has  already  (if  the 
remedies  are  inconsistent)  been  deprived  of  its 
jurisdiction  by  the  appeal.  If,  therefore,  the 
respondent  is  aggrieved  by  the  double  relief 
sought  by  the  appellant,  his  remedy  is  to  be 
sought  by  objection  to  the  jurisdiction  of  the 
court  below,  and  not  to  that  of  this  court. 

The  practice  under  this  Act  is  yet  unsettled ; 
but  it  is  submitted  that  the  following  would  be 
the  proper  practice,  where  a  motion  is  made 
in  the  court  below  for  a  new  trial  under  the 
statute,  after  the  taking  of  an  appeal  to  this 
court. 

"The  motion  is  to  be  first  heard  in  the  court 
below."  If  the  motion  is  denied  there,  that  is 
an  end  of  the  matter,  and  this  court  proceeds 
on  the  appeal  in  the  ordinary  course.  If  the 
motion  for  a  new  trial  should  be  granted  there, 
the  appellants  should  then  move  in  this  court 
to  remand  the  record  to  the  court  below,  to 
await  the  result  of  the  new  trial. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion,  on  the  part  of  the  appellee, 
to  dismiss  the  appeal  from  a  decree  in  his  favor 
in  the  Court  of  Claims. 

The  motion  is  founded  on  the  2d  section  of 
an  Act  passed  25th  June,  1868,  ( 15  Stat  at  L. 
75),  as  follows: 

"That  said   Court  of   Claims,   at  any   time 
while  any  suit  or  claim  is  pending  before  or  on 
appeal  from  said  court,  or  within  two  years 
next  after  the  final  disposition  of  any  such  suit 
or  claim  may,  on  motion  on   behlaf  of    the 
United  States,  grant  a  new  trial  of  any  such 
suit  or  claim,  and  stay  the  payment  of  any 
judgment  therein  upon  such  evidence  (although 
the  same  may  be  cumulative  or  other)  as  shall 
reasonably  satisfy  said  court  that  any  fraud, 
wrong  or  injustice   in  the  premises  has  been 
done  to  the  United  States;  but  until  an  order 
is  made  staying  the  payment  of  tlie  judgment, 
the  same  shall   be  payable  and   paid   as   now 
provided  by  law." 

After  the  decree  in  favor  of  the  claimant  and 
an  appeal  taken  by  the  Government  from  it  to- 


ute,  when  perfected,  transfers  the  cause  to  this    this  court,  and  while  pending  here,  the  -counsel 


court,  and  takes  it  out  of  the  jurisdiction  of  the 
court  below,  it  is  certainly  in  the  power  of  the 
Legislature  to  provide  that,  pending  the  appeal, 
a  qualified  jurisdiction  of  the  cause  for  the  pur- 
pose of  granting  a  new  trial  and  thereby  pre- 
venting injustice,  may  remain  in  the  court  be- 
low. And  this  qualified  jurisdiction  is  not  in- 
consistent with  the  jurisdiction  of  this  court  on 
appeal,  for  the  determination  of  the  cause  on  its 
merits. 

A  qualified  jurisdiction  is,  for  certain  pur- 
poses, retained  in  the  district  courts   pendini' 

appeals  to  this  court,  by  the   13th  section  of         ,,.  „^„    .^  ^  g.,^  „ 

the  Prize  Act  of  June  30,  18G4,  13  Stat,  at  L. )  struction  of  the  several  provisions  of  thi-*  sec- 
P.  310.  tion,  which  are  new  and  anomalous,  but  shall 
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for  the  Government  has  made  a  motion  in  the 
court  below  under  the  above  section  for  a  new 
trial  on  newly  discovered  evidence,  it  is  insisted, 
on  the  part  of  the  claimant,  that  the  two  pro- 
ceedings^-one  the  appeal  and  the  other  a  mo- 
tion for  a  new  trial — are  inconsistent,  and  not 
in  accordance  with  a  reasonable  interpretation 
of  the  Act:  that  the  couns*^!  must  elect  as  to 
which  of  the  two  remedies  he  will  adopt;  and 
having  in  this  instance  elected  to  adopt,  the  mo- 
tion for  a  new  trial,  the  .appeal  should  be  di9> 
missed. 

We  shall  not  now  undertake  to  give  a  con- 


1869. 


U.   S.  T.  ATBES.     U.  S.  T.  6B088MATEB. 


609,  610;  72-71 


leave  that  until  cases  of  actual  inconsistency  or 
conflict  may  arise  between  the  two  modes  of 
proceeding.  So  far  as  the  present  question  is 
concerned,  there  is  no  great  difficulty.  The 
Act  expressly  provides  that  the  motion  for  a 
new  trial  may  be  made  in  the  court  below,  while 
the  appeal  from  the  judgment  there  is  pending 
in  this  court.  So  far  the  section  is  clear  and, 
although  it  may  be  regarded  as  giving  to  the 
Government  a  considerable  advantage  in  the 
litigation,  the  power  to  give  it  by  Congress  can- 
not, we  suppose,  be  doubted. 

Motion  to  dismiss  the  appeal  must  be  denied. 


«o8»l       •UNITED  STATES,  Appt, 

V. 

ASHER  AYRES. 
(See  S.  C.  9  Wall.  609,  610.) 

After  a  case  Is  brongbt  to  this  court  from  the 
Court  of  Claims,  If  the  latter  court  crant  a  new 
trial  Id  the  case,  thua  vacatlnir  the  jnajnueot  from 
which  the  appeal  Is  taken,  the  appeal  will  be  dis- 
missed. 

[No.  3C4.] 

Argued  Apr.  8,  1870.     Detided  Apr.  18,  1870. 

APPEAL  from  the  Court  of  Claims. 
>n  motions  to  remand  and  dismiss. 

After  the  denial,  by  this  court,  of  the  first 
motion  to  dismiss  the  appeal  in  this  case,  (as 
Above  reported),  the  court  below  ^nted  the 
motion  for  a  new  trial,  then  pending  in  that 
«ourt.  Under  these  circumstances,  the  appel- 
lee renews  his  motion  to  dismiss,  and  the  ap- 
pellant moves  to  remand  the  transcript  of  the 
record  for  further  proceedings  below. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

^frcgrs.  E.  R.  Hoar,  Atty-Gen.,  and  Robert 
S.  Hale,  special  counsel,  for  appellant. 

Mr.  James  Hughes,  for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  suit  was  originally  brought  by  Ayres 
against  the  Government,  in  the  Court  of  Claims, 
to  recover  the  proceeds  of  a  quantity  of  cotton, 
which  was  seized  at  the  City  of  Savannah, 
Georgia,  by  the  military  forces  under  Gen. 
Sherman,  in  December,  1854,  shipped  to  the 
City  of  New  York,  and  sold,  the  net  proceeds 
of  which  were  $3,511.68.  A  judgment  was 
Tendered  in  favor  of  the  petitioner  for  that 
amount,  and  an  appeal  taken  by  the  Govern- 
ment to  this  court,  which  is  now  pending. 

The  2d  section  of  the  Act  of  Congress  of 
June  25,  1808  (15  Stat,  at  L.  p.  75),  au- 
thorizes the  Court  of  Claims,  even  pending  an 
appeal  by  the  Government  from  their  judg- 
ment, to  entertain  a  motion  of  a  new  trial,  and 
upon  satisfactory  evidence,  grant  the  same,  and 
at  the  same  time  stay  the  pa^^ment  of  the 
judjrment. 

In  the  present  case  the  Government  made 
application  to  the  court  below  under  this  sec- 
tion of  the  Act,  upon  newly  discovered  evi- 
dence, and  has  obtained  a  new  trial,  and  also 
an  order  of  the  court  staying  the  payment  of 
9  Wall. 


the  judgment  until  the  final  hearing  of  the 
cause,  or  the  further  order  of  the  court. 

The  case  stands  thus:  the  petitioner  has  ob- 
tained a  judgment  in  the  court  below  against 
the  Government,  from  which  an  appestl  has 
been  taken,  and  is  pending  in  tliis  court.  A 
new  trial  has  since  been  granted  by  the  court 
below,  and  the  payment  of  the  judgment  stayed. 
The  Act  of  Congress  furnishes  no  solution  to 
this  anomaly. 

We  are  of  opinion  the  granting  of  the  motion 
to  dismiss  the  appeal,  on  the  ^ound  that  the 
court  has  granted  a  new  trial  m  the  cause  un- 
der the  Act  of  Congress,  will  furnish  the  best 
solution  of  the  embarrassments  in  which  the 
parties  find  themselves  involved.  It  is  quite 
apparent  that  the  counsel  for  the  Grovemment 
is  desirous  to  retain  the  apj^l  notwithstand- 
ing the  order  for  a  new  trial,  under  an  im- 
pression that  for  some  unknown  or  unantici- 
pated occurrence  in  the  proceedings  in  the 
court  below,  the  new  trial  might  fall  through, 
and  never  take  place;  and,  for  the  like  reason, 
the  counsel  for  the  petitioner  desires  to  have 
the  appeal  terminateo,  so  as  not  to  be  available 
to  his  adversary.  But,  it  is  quite  clear,  that 
the  order  granting  the  new  trial  has  the  ef- 
fect of  vacating  the  former  judgment,  and  to 
render  it  null  and  void,  and  the  parties  are 
left  in  the  same  situation  as  if  no  trial  had 
ever  taken  place  in  the  cause.  This  is  the 
legal  effect  of  the  new  trial  by  a  court  com- 
petent to  grant  it.  There  is  no  reason,  there- 
fore, for  continuing  any  longer  the  case  or 
our  docket. 
The  motion,  to  dismiss  the  appeal,  granted 


UNITED  STATES,  Appt, 

V. 

HENRY  GROSSMAYER. 

(See  S.  C.  9  Wall.  72-76.) 

Trade  with  enemy,  unlawful — ^how  regulated-^ 
agent  in  hostile  country — ratification  of  un- 
lawful acts. 

Bnslness  Intercourse  lietween  the  dtlseos  of  tba 
respective  parties  engaged  In  war  Is  unlawful, 
without  any  express  declaration  of  the  sovereign 
on  the  subject. 

During  the  late  civil  war,  all  trade  with  the 
enemy  had  to  be  conducted  according  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treas- 
ury. 

An  Individual  has  no  nower  to  appoint  an  agent 
In  the  hostile  territory  for  any  nurpose,  after  hos- 
tilities have  actually  commenced. 

A  transaction  originally  unlawful  cannot  be 
made  any  better  by  being  ratified. 

[No.  370.) 
Argued  Feb.   10,  1870.     Decided  Mar.  7,  1870. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  preferred  in  the  Court 
of  Claims,  by  the  appellee,  to  recover  the  pro- 
ceeds of  forty-eight  bales  of  cotton,  seized  and 
sold  by  an  a^rent  of  the  United  States,  under 
the  Captured  and  Abandoned  Property  .\ct. 
The  court  below  found  for  the  petitioner  and 
entered  judgment  for  $8,040.06.  Whereupon  ths 
United  States  took  an  appeal  to  this  court 
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SUPBEME  Ck>UBT  OF  THE  UNITED  STATES. 


Dec.  Terit, 


A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  Robert 
S.  Hale,  special  counsel,  for  the  appellant: 

The  cotton  in  question  was  purchased  by 
Einstein,  in  the  spring  of  1863,  of  persons  then 
residing  in  the  State  of  Georgia,  where  the  rebel 
force  or  organization  held  sway,  and  whose  loy- 
alty is  not  proven. 

Such  residence  (which  is,  in  the  absence  of 
evidence  to  the  contrary,  to  be  presumed  volun- 
tary) is  by  the  Act  of  June  25,  1868  (16  Stat, 
at  L.,  75,  sec.  3),  made  prima  facie  evidence 
"That  such  person  did  give  aid  and  comfort 
to  said  rebellion,  and  to  the  persons  therein  en- 
gaged." 

By  tlie  Act  of  July  17,  1862,  12  Stat,  at  L. 
591,  sec.  6,  and  the  Proclamation  of  the  Presi- 
dent, issued  in  pursuance  of  it,  July  25,  1862, 
Id.  1266,  "All  sales,  transfers  or  conveyances," 
of  the  estate  and  property  of  such  persons,  after 
Sep.  23,  1862,  were  made  null  and  void. 

Einstein's  vendors,  therefore,  could  convey 
no  title  to  him  or  to  his  principal,  and  the 
claimant's  title  failed. 

This  transaction  involves  two  direct  viola- 
tions of  the  laws  of  war: 

(1)  The  creation  of  the  agency  of  Einstein, 
of  itself  depending  on  intercourse  which  is 
prohibited ;   and, 

(2)  The  purchase  of  the  property  in  ques- 
tion, by  claimant,  through  his  agent,  from  bel- 
ligerents. 

Mr.  George  Taylor,  J.  A.  Wills  and  A.  G. 
Riddle,  for  appellee: 

The  cotton,  the  proceeds  of  which  are  in 
question,  was  purchased  during  the  rebellion 
from  January  to  April  1,  1863,  by  an  agent  of 
the  claimants  residing  within  the  Conf^eracy 
and,  therefore,  was  not  a  violation  of  the  In- 
tercourse Act. 

A  citizen  of  a  country  at  war  with  another, 
may  hav?  an  agent  in  the  enemy's  country,  and 
may  enforce  the  contracts  or  accept  the  bene- 
ficial acts  of  his  agent  after  peace;  and  in 
this  respect  he  may  do  by  an  agent  what  he 
could  not  do  himself. 

Conn.  V.  Penn.  1  Pet.  (C.  C.)  496;  Dennis- 
ton  V.  Imbrie,  3  Wash.  (C.  C.)  396;  Paul  v. 
Christie,  4  Har.  ft  McH.  161;  Buchanan  v. 
Currie,  19  Johns.  137;  Ward  ▼.  Smith,  (ante, 
207). 

Sending  a  request  to  an  agent  in  the  Con- 
federacy during  the  war,  to  protect  his  inter- 
ests or  change  his  securities,  may  fairly  be 
considered  within  the  partial  intercourse  per- 
mitted by  the  President's  Proclamation.  Feb- 
ruary 28,  1862,  and  the  Commercial  regulation 
of  Aug.  28,  1862. 

But  if  the  message  were  illegal,  the  agent 
had  a  right,  voluntarily,  on  his  own  motion,  to 
purchase  and  appropriate  this  property  to 
his  creditor  and  by  the  appropriation  of  it 
and  the  shipment  of  it  to  Savannah  for  stor- 
age for  him,  the  title  passed,  subject  only  to 
the  ratification  of  GroHsmayer. 

Ogle  V.  Atkinson.  5  Taunt.  759:  Mitchell  v. 
Ede,  11  Ad.  ft  E.  888;  Fowler  v.  Dmvn.  1  Bos. 
ft  P.  47;  Mason  v.  Lickbarrow,  1  H.  Bl.  365; 
Coit  V.  Houston,  3  Johns.  Cas.  243.  and  re- 
marks upon  it  in  Hawley  v.  Foote,  19  Wend. 
517;  Wilkes  v.  Ferris,  5  Johns.  335;  De  Wolf 
V.  Gardner,  12  Cush.  19.  | 


The  purchase,  etc.,  of  Einstein  was  fully 
and  distinctly  ratified  by  Grossmayer;  and  the 
ratification  reverts  back  and  is  equivalent  to 
a  previous  commission  or  command.  Omnis 
ratihabitio  retrotrahitur  et  mandato  priori 
lequiparatur. 

Co.  Litt.  207;  Wingate,  485;  Story,  Ag. 
sec.  244. 

Claiming  the  cotton  and  instituting  a  suit 
for  it  is,   in   itself,  a  sufficient  ratification. 

Billon  V.  Hyde,  1  Atk.  128:  Wilson  v.  Ponl- 
ton,  2  Sh.  859;  Smith  v.  Hodson,  4  T.  R.  211; 
Co.  Litt.  258  a;  Paley,  Ag.  315;  Story,  Ag. 
sees.  252-259. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  was  a  claim  preferred  under  the  Cap- 
tured and  Abandoned  Property  Act,  and  pre- 
sents one  question  for  consideration,  which  tho 
case  of  the  U.  S.  v.  Anderson  [ante,  615],  de- 
cided at  this  term,  did  not  contain.  It  ap- 
pears that  Elias  Einstein,  a  resident  of  Macon, 
Georgia,  was  indebted,  when  the  war  broke 
out,  to  Grossmayer,  a  resident  of  'New  ['jj 
York,  for  goods  sold  and  money  loaned;  and 
that,  while  the  war  was  in  progress,  a  corrt^s- 
pondence  on  the  subject  was  maintain<Hl 
through  the  medium  of  a  person  whose  name 
is  not  disclosed,  who  passed  back  and  forth 
several  times  between  Macon  and  New  York. 
The  communication  between  the  parties  re- 
sulted in  Grossmayer  requesting  Einstein  to 
remit  the  amount  due  him  in  money  or  sterling 
exchange,  or,  if  that  were  not  possible,  to 
invent  the  sum  in  cotton  and  hold  it  for  him 
until  the  close  of  the  war. 

In  pursuance  of  this  direction — as  it  is  sup- 
posed money  or  sterling  exchange  could  not  be 
transmitted — Einstein  purchased  cotton  for 
Grossmayer  and  informed  him  of  it,  who  ^x» 
pressed  himself  satisfied  with  the  arrangement. 
The  cotton  was  afterwards  shipped  as  Gro9»- 
mayer*s  to  Abraham  Einstein,  at  Savannah*, 
who  stored  it  there  in  his  own  name,  in  or- 
der to  prevent  its  seizure  by  the  rebel  authori- 
ties. It  remained  in  store  in  this  manner  un- 
til the  capture  of  Savannah  in  December,  1864, 
when  it  was  reported  to  our  military  foretv-^ 
as  Grossmayer's  cotton,  and  taken  by  them  and 
sent  to  New  York  and  sold. 

On  this  state  of  the  case  Grossmayer  in- 
sists that  he  is  within  the  protection  of  the 
Captured  and  Abandoned  Property  Act,  hut 
it  is  hard  to  see  on  what  ground  he  can  bas^ 
this  claim  for  protection.  It  was  natural  that 
Grossmayer  should  desire  to  be  paid,  and  cred- 
itable to  Einstein  to  wish  to  discharge  hi» 
obligation  to  him,  but  the  same  thing  can  l>e 
said  of  very  many  persons  who  were  similarly- 
situated  during  the  war,  and  if  all  persons  in 
this  condition  had  been  allowed  to  do  what 
was  done  in  this  case,  it  is  easy  to  see  that 
it  would  have  produced  great  embarrassment 
and  obstructed  very  materially  the  operation!* 
of  the  army.  It  has  been  found  necessary,  as 
soon  as  war  is  commenced,  that  business  in- 
tercourse should  cease  between  the  citizens  of 
the  respective  parties  engaged  in  it,  and  thia 
necessity  is  so  great  that  all  writers  on  public 
law  agree  that  it  is  unlawful,  without  any  ex- 
press declaration  of  the  sovereign  on  the  sub- 
ject. 
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But  Congrees  did  not  wish  to  leave  any  one 
in  ignorance  of  the  effect  of  war  in  this  re- 
jfard  for  as  early  as  the  13th  of  June.  1861, 
it  passed  a  Non -Intercourse  Act,  which  pro- 
hibited all  commercial  intercourse  between  the 
States  in  insurrection  and  the  rest  of  the  Unit- 
ed States.  It  is  true  the  President  could  al- 
low a  restricted  trade,  if  he  thought  proper; 
75*]  but  in  so  far  as  he  did  •allow  it,  it  had 
to  be  conducted  according  to  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury. 

There  is  no  pretense,  however,  tliat  this  par- 
ticular transaction  was  authorized  by  anyone 
connected  with  the  Treasury  Department,  and 
it  was,  therefore,  not  only  inconsistent  with 
the  duties  growing  out  of  a  state  of  war,  but 
in  open  violation  of  a  statute  on  the  subject. 
A    prohibition   of   intercourse  with   an   enemy 
durinff  the  war  affects  debtors  and  creditors 
on  either  side,  equally  with  those  who  do  not 
bear  that  relation  to  each  other.    We  are  not 
disposed  to  deny  the  doctrine  that  a  resident 
in  ihe  territory  of  one  of  the  belligerents  may 
have,  in  time  of  war,  an  agent  residing  in  the 
territory   of   the   other,   to   whom    his   debtor 
could  pay  his  debt  in  money,  or  deliver  to  him 
property   in   discharge   of   it,   but   in   such   a 
•eaae  the  agency  must  have  been  created  be- 
fore the  war  began,  for  there  is  no  power  to 
appoint  an  agent  for  any  purpose  after  hos- 
tilities have  actually  commenced,  and  to  this 
•effect  are  all  the  authorities.    The  reason  why 
this  cannot  be  done  is  obvious,  for  while  the 
war  lasts  nothing  which  depends  on  commercial 
intercourse  is  permitted.    In  this  case,  if  Ein- 
stein is  to  be  considered  as  the  agent  of  Gross- 
mayer  tc  buy  the  cotton,  the  Mt  appointing 
him  was  illegal,  because  it  was  done  by  means 
•of  a  direct  communication  through  a  messen- 
ger who  was  in  some  manner  not  stated  in 
the  record  able  to  pass,  during  the  war,  be- 
tween Macon  and  New  York.    It  was  not  nec- 
essary to  make  the  act  unlawful  that  Gross- 
mayer   should   have   communicated   personally 
with     Einstein.       The     business     intercourse 
throuffh  a  middle  man,  which  resulted  in  es- 
tablishing the  agency,   is  equally  within  the 
«ondemnation  of  the  law. 

Besides,  if,  as  is  conceded,  Grossmayer  was 


court,  with  directions  to  enter  an  order  dis- 
missing the  petition. 


THE  SHIP  B.  L.  HARRIMAN,  C.  J.  Jansen, 

Claimant,  Appt., 

V. 

JOSEPH  EMERICK. 

(See  8.  C.  "The  Harriman,"  9  Wall.  161-175.) 

Contract  of  affreightment — ^when  must  be  ful- 
filled. 

The  contract  of  affreightment  Is  governed  by  the 
same  principles  as  other  special  contracu. 

Where  there  has  been  no  complete  fulfillment  on 
one  side,  and  no  fault  or  waiver  on  the  other,  no 
freight  money  can  be  recovered. 

If  what  is  agreed  to  be  done  la  possible  and  law- 
ful. It  must  be  done.  Difficulty  or  improbability 
of  accomplishing  the  underUklng  will  not  avaU 
the  defendant. 

[No.  66.] 
Argued  Feb.  16,  1870.     Decided  Mar.  7,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  libel  was  filed  in  the  United  States  Dis- 
trict Court  for  the  District  of  California,  by 
the  appellee,  to  recover  for  a  certain  cargo 
of  coal,  and  for  a  part  of  the  freight  paid  there- 
on, on  the  ground  of  the  alleged  failure  of 
the  said  ship  and  her  owners  to  deliver  the 
said  coal  according  to  contract.  A  decree  was 
entered  in  said  court  in  favor  of  the  claimant 
of  said  ship,  which,  upon  appeal,  was  re- 
versed by  the  circuit  court;  whereupon  the 
said  claimant  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

'Mr,  Wm.  M.  Evarts,  for  claimant  and  ap- 
pellant: 

The  propositions  of  the  claimant  and  appel- 
lant are: 

That,  by  the  terms  of  this  contract  of  af- 
freightment, the  Spanish  fleet  was  the  destined 
terminus  of  the  voyage  for  the  deposit  of  cargo, 
with  a  stipulated  situs  of  that  fleet,  for  the 


prohibited  from  trading  directly  with  the  en-    purposes  of  performandfc  of  the  contract  on 
«my,  how  can  the   purchase   in   question   be    both  sides. 


treated  as  lawful  when  it  was  made  for  him 
t>y  an  agent  appointed  after  his  own  disability 
ito  deal  at  all  with  the  insurgents  was  .created! 

It  is  claimed  that  the  purchase  bv  Einstein 
was  ratified  by  Grossmayer,  and  that  it  re- 
lieves the  case  of  difficulty;  but  this  is  a  mis- 
-taken  view  of  the  principle  of  ratification,  for 
A  transa^ion  originally  unlawful  cannot  be 
viade  any  better  by  being  ratified. 

In  any  aspect  of  this  case,  whether  the  rela- 
tion of  debtor  and  creditor  continued,  or  was 
changed  to  that  of  principal  and  agent,  the 
claimant  cannot  recover. 

76*]  *As  he  was  prohibited  during  the  war 
irom  having  any  dealings  with  Einstein,  it 
follows  that  nothing  which  both  or  either  of 
them  did  in  this  case  could  have  the  effect  to 
Test  in  him  the  title  to  the  cotton  in  question. 

Not  being  the  owner  of  the  property  he  has 
no  claim  against  the  United  Stat<». 

The  judgment  of  the  Court  of  Claims  is  re- 
'versed,  and  the  cause  is  r^nanded  to  that 
9  Wall 


That,  by  action  and  upon  motives  with  and 
for  which  the  owner  had  no  share  of  responsi- 
bility, the  fleet  was  withdrawn  at  the  terminus 
of  the  voyage,  and  the  situs  for  performance  in 
actual  delivery  and  receipt  of  cargo,  volunta- 
rily abandoned. 

That,  therefore,  the  performance  of  the  voy- 
age and  readiness  to  deliver  the  cargo  com- 
pletes the  earning  of  freight,  and  the  contin- 
ued possession  of  the  cargo  by  the  owner  was 
by  involuntary  agency  for  the  freighter,  and 
in  maintenance  of  the  owner's  lien  for  freight. 

These  propositions  are  sustained  in  the  de- 
cree and  opinion  of  the  district  court. 

The  interpretation  of  any  contract  brought 
into  judicial  question,  involves  the  consider- 
ation of  Its  express  stipulations,  and  of  what 
is  to  be  supplied  by  usage  or  law,  when  the 
expression   is    incomplete   or   indeterminate. 

The  rules  of  law  have  been  determined: . 

That  the  voya^,  being  without  fault,  fail- 
ing from  the  perils  of  the  sea,  falls  upon  the 
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owner,  even  when  the  operation  of  these  perils 
is  expended  upon  the  cargo  alone,  from  its 
perishable  nature,  and  the  ship  would  be  able 
to  transport  the  cargo  and  deliver  it,  were  it 
capable  of  transportation. 

This  is  the  doctrine  of  Miston  v.  Lord,  1 
Blatchf.  357. 

That  the  voyage  failing,  from  political  re- 
straints, as  of  embargo  preventing  departure, 
or  blockade  preventing  delivery,  falls  upon  the 
owner  and  defeats  the  earning  of  the  freight. 

This  is  the  doctrine  of  Scott  v.  Libby,  2 
Johns.  340,  in  case  of  blockade,  and  of  Atkin- 
son V.  Ritchie,  10  East,  630,  in  case  of  embar- 
go, and  of  numerous  cases  cited  in  respondent's 
brief. 

But  the  law  gives  to  the  owner  a  recovery 
of  freight,  when  the  failure  of  transportation 
or  deliverj'  arises  from  the  fault  of  the  freight- 
er, or  from  such  inevitable  accident  or  ne- 
cessity as  the  law  casts  the  burden  and  con- 
sequence of  upon  the  freighter. 

Clendaniel  v.  Tuckerman,  17  Barb.  184; 
Morgan  v.  Ins.  Co.  4  Dall.  455;  Boulay-Paty, 
and  Valin,  as  cited  in  Judge  Hoffmanns  opin- 
ion; Hills  V.  Sughrue,  15  Mees.  &  W.  263; 
Barker  v.  Hodgson,  3  M.  &  S.  267;  Sonton's 
case  (cited  1  Pritch.  Adm.  p.  271,  sec.  116). 

The  rule  of  law  which  saves  either  party 
from  the  burden  of  ill  consequences  of  the  fault 
or  shortcoming  of  the  opposite  party,  needs 
neither  illustration  nor  vindication. 

The  rule  of  law  which  throws  the  burden  or 
ill  consequences  of  inevitable  accident  or  ne- 
cessity, which  frustrates  the  contemplated  exe- 
cution of  the  contract,  upon  one  party  or  the 
other,  as  the  case  may  be,  is  pointed  out  in 
this  proposition  in  Aleyn: 

"When  a  party  by  his  own  contract  creates 
a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  finy 
accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract." 

Paradine  v.  Jane,  Aleyn,  27. 

It  is  impossible,  under  the  above  propositions 
and  authorities,  to  assign  the  absence  of  the 
Spanish  Fleet  from  the  stipulated  situs,  for  the 
deposit  and  discharge  of  the  cargo,  to  the  fault 
or  responsibility  of  the  owner. 

The  perils  of  the  sea,  which  the  owner  bears 
the  misfortune  of,  are  those  that  attend  the 
navigation  of  his  own  vessel  on  its  voyage,  and 
no  others. 

The  frustration  of  this  voyage  rests  wholly 
upon  the  voluntary  action  of  the  real  freighter 
and  consignee. 

The  proof  discloses  no  state  of  facts  which 
makes  the  withdrawal  of  the  Spanish  fleet  from 
the  stipulated  situs  for  the  deposit  of  this  cargo, 
before  the  performance  of  the  voyn^je  of  the 
charter-party,  otherwise  than  voluntary. 

Upon  the  plainest  principles,  therefore,  the 
defeat  of  the  delivery  of  the  cargo  to  the  con- 
signee, the  sole  frustration  of  the  voyage,  was 
the  willful  act  of  the  freighter. 

But  if.  from  the  perils  of  the  sea  or  other 
overwhelming  disaster,  the  Spanish  fleet  had 
been  made  unable  to  keep  the  engagement  of  the 
charter-party,  that  would  have  been  a  situation 
of  which  the  risks  and  the  misfortune  must  rest 
upon  the  freighter. 

The  freighter  might  have  provided  against  it 
by  his  contract,  but  not  having  done  so,  and 
630 


having  by  his  own  contract  created  a  duty  ir 
charge  upon  himself,  he  is  bound  to  make  H^ 
good. 

Paradine  v.  Jane  (supra). 

The  owner,  as  soon  as  any  doubt  had  arlvea 
at  San  Francisco,  as  to  the  possibility  of  un- 
loading the  cargo  under  the  charter-party,  en- 
deavored to  lighten  the  freighter's  obligation  in 
respect  to  return  freight,  by  applying  for  th« 
wishes  of  the  freighter  on  such  a  contingency. 

The  claimant  was  also  entitled  to  retain  the 
proceeds  of  the  cargo  in  his  hands  for  the  re- 
turn freight,  which  he  had  earned  in  the  serr- 
ice  of  the  freightor,  upon  lae  duty  cast  up<HL 
tne  ship  by  the  fault  of  tho  freighter. 

The  decree  of  the  circuit  court,  in  adjudging 
that  the  stipulated  payment  required  by  the 
charter-party  at  the  outset  of  the  voyage 
.should  be  refunded,  was  certainly  erroneous. 

I.  Because  the  whole  freight  was  earned,  as 
had  been  insisted  above. 

II.  Because  the  terms  of  this  charter-party 
and  the  nature  of  the  engagement  make  the 
payment  definitive,  and  earned  by  the  sailini^ 
of  the  vessel,  and  not  an  advance  or  credit  upon 
the  future  earning  of  freight. 

Blakej   V.  Dixon,  2  Bos.  &  P.  321;   De  Sil- 
vale  V. 'Kendall,  4  M.  &  S.   37;   Saunders   v. 
Drew,  3  Barn.  &  Ad.  445;   Manfield  v.   Mait 
land,   4   Barn.   &   Ad.   582;    The   John,    3    W 
Kob.   177. 

The  American  doctrine,  as  adjudicate;!  in 
Phelps  V.  Williamson,  5  Sandf.  578,  is  not  in- 
consistent with  those  authorities  or  this  prupo* 
sition. 

The  decree  of  the  circuit  court  should  be  re- 
versed, and  the  decree  of  the  district  court  eith- 
er afldrmed  or  modified,  according  as  the  judg- 
ment of  this  court  shall  be  on  the  question  of 
the  earning  of  freight  on  the  return  voyage. 

Messrs.  B.  R.  Burtis  and  C.  O'Conor,  for 
appellee : 

Looking  at  the  charter-party,  completed  as  it 
was  by  the  instructions  of  May  14.  designating 
Valparaiso  as  the  first  port  of  destination,  the 
contract  was  clear  and  explicit  to  proce<:d  ta 
that  port. 

Such  being  the  contract,  was  it  subsequently 
varied  so  as  to  release  the  vessel  from  the  obli- 
gation of  proceeding  to  Valparaiso?  The  only 
pretense  for  asserting  that  any  such  change  in 
the  contract  was  made,  is  found  in  the  letter  of 
May  17,  containing  an  extract  from  a  letter  of 
the  charterer's  correspondent  in  Panama,  sug- 
gesting that  it  was  probable  that  the  Spanish 
fleet  might  have  changed  its  base  of  operations, 
an  that  if  any  vessels  chartered  by  him  with 
supplies  for  the  Spanish  fleet  had  not  already 
sailed  from  San  Francisco,  they  should  be  di- 
rected to  seek  for  the  Spanish  fleet  between  the 
Chinchas  and  Valparaiso.  Mr.  Emerick.  the 
charterer,  requested  Captain  Swenson  to  com- 
ply with  these  instructions  "so  far  (he  is  care- 
ful to  add)  as  it  is  in  your  power." 

The  inference  which  Captain  Swenson  was 
bound  to  draw  from  the  letter  of  May  17,  was, 
that  Emerick,  in  chartering  the  vessel,  was  act- 
ing under  the  instructions  of  the  same  party 
who  made  the  suggestions  contained  in  that  let- 
ter, with  which  Captain  Swenson  was  re- 
quested to  comply,  so  far  as  was  within  hi» 
power.  If  that  party,  in  giving  those  instruc- 
tions, did  not  suggest  the  substitution  in  the 
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tharter* party  of  any  other  port  for  Valparaiso 
—if  Emerick  did  not  make  or  propose  any  such 
■ubstitution,  but  only  directed  that  his  corre- 
spondent's suggestion  should  be  complied  with, 
80  far  as  lay  in  the  power  of  the  master,  what 
right  had  the  master  or  his  principal,  Jansen, 
to  suppo^se  that  the  original  contract  was  super- 
seded and  a  new  one  substituted  in  its  place, 
by  whkh  the  ship's  duty  was  limited  solely  to 
•eeking  after  the  fleet  between  Valparaiso  and 
the  Chinchas? 

But  the  mooter  did  not  suppose  that  The  B. 
L.  Harriman  left  port  under  any  such  contract, 
nor  did  Jansen,  nor  Emerick  suppose  so. 

We  concede  that,  under  a  fair  interpretation 
of  the  letter  of  May  17,  if  Captain  Swenson 
bad  met  the  Spanish  fleet  between  the  Chin- 
chas and  Valparaiso,  and  the  Spanish  Admiral 
had  there  acted  on  the  option  given  him  in  the 
instructions  of  May  14,  such  action  would  have 
been  as  valid  and  effectual  there,  as  in  the  ab- 
sence of  the  letter  of  May  17  it  would  have 
been  at  Valparaiso.  But  the  Spanish  com- 
mander was  under  no  obligation  to  exercise  the 
option  given  him,  at  any  point  short  of  Valpa- 
i-aiso.  He  was  at  liberty,  if  met  short  of  that 
port,  simply  to  refer  Captain  Swenson  to  his 
charter-party.  The  letter  of  May  17  merely 
provided  for  anticipating,  if  the  Spanish  Ad- 
miral consented,  the  time  and  place  for  the  ac- 
ceptance of  the  whole  or  part  of  the  cargo,  or 
for  directing  the  partial  or  entire  discharge  of 
the  cargo  at  some  port  to  be  designated  by  him 
in  Peru,  Chili  or  the  Chinchas. 

It  is  clear  that  the  contract  was  not  per- 
formed; inasmuch  as  the  ship  only  proceeded 
to  the  Chinchas,  and  then  not  having  found  the 
Spanish  fleet,  immediately  commenced  her  re- 
turn voyage  to  San  Francisco. 

The  charterer  has  stood  on  his  legal  rights 
from  the  moment  of  the  completion  of  the  con- 
tract to  the  present  time.  He  has  in  no  man- 
ner waived  performance,  nor  has  he  prevented 
it  by  any  fault  of  omission  or  commission. 

As  a  necessary  deduction  from  the  foregoing 
premises,  no  freight  has  been  earned.  The 
owner,  Jansen,  must  account  for  the  full  value 
of  the  cargo,  and  must  refund  the  half  freight 
paid  in  sulvance. 

1  Pars.  Adm.  222,  n.  1;  Blc  v.  Stubbs,  6 
Mass.  426;  Benner  v.  Equitable  Co.  6  Allen, 
222;  Chase  v.  Alliance  I.  Co.  9  Allen,  311. 

For  aught  that  appears,  the  Spanish  Ad- 
miralty may  have  left  an  agent  at  Valparaiso, 
empowered  to  accept  a  delivery  of  the  coal  and 
invoice  the  bill  of  lading. 

The  meaning  of  this  contract  is  not  to  be  in- 
fluenced in  any  manner  by  the  result  of  the 
warfare  between  Spain  and  Chili. 

The  contract  to  proceed  to  Valparaiso  was 
absolute,  subject  only  to  the  contingency  of 
other  directions  from  the  Spanish  commander. 
Emerick  did  not  guaranty  that  it  should  be  a 
**8afe  port'';  the  contract  was  made  while  war 
-was  raging,  and  the  profit  or  loss  involved  was, 
from  the  very  nature  of  the  agreement,  almost 
certain  to  be  very  materially  affected  by  the  re- 
sult of  pending  hostilities. 

Where  a  party  undertakes  positively  to  per- 
form a  certain  act  for  a  certain  stipulated  com- 
penaation,  he  cannot  claim  the  compensation, 
nowever  difficult  or  impossible  performance 
Biay  be,  so  long  as  the  act  remains  unperformed, 
•  Wau. 


unless,  indeed,  the  non-performance  was  owin^ 
to  the  fault  or  omission  of  the  other  contracting 
party. 

Dermott  v.  Jones,  2  Wall.  1;  (S.  C.  In^jrle  v. 
Jones,  1*7  L.  ed.  762;)  Scott  v.  Libby,  2  Johns. 
340;  Burrill  v.  Cleeman.  17  Johns.  72;  Lorillard 
V.  Palmer,  15  Johns.  12;  S.  C.  16  Johns.  355; 
Pole  V.  Cetcovich,  9  C.  B.  (N.  S.)  430;  Schilizzi 
V.  Dcrry,  4  El.  &  B.  873;  The  "Hiram,"  3  C. 
Rob.  Adm.  180;  Atkinson  v.  Ritchie,  10  East, 
630;  Osgood  v.  Groninj?.  2  Camp.  468;  Hadlev 
V.  Clarke,  8  T.  R.  265;  Medeiros  v.  Hill,  8  Ding. 
231;  Smith  v.  Wilson,  8  East,  437;  Abb.  Ship. 
468,  note;  Liddard  v.  Lopez,  10  East,  526;  Abb. 
Ship.  452. 

The  whole  law  of  the  case  may  be  summed 
up  in  the  following  ouotation  from  Mr.  Justice 
Story's  opinion  in  The  Nathaniel  Hooper.  3 
Sumn.  542:  "I  think  the  whole  of  the  cases  in 
which  the  full  freight  is  upon  the  ordinary  prin- 
ciples of  commercial  law,  due,  notwithstanding 
the  non-arrival  of  the  goods  at  the  port  of  des- 
tination, may  be  reduced  to  the  single  state- 
ment that  the  non-arrival  has  been  occasioned 
by  no  default  or  inability  of  the  carrier  ship, 
but  has  been  occasioned  by  the  default  or 
waiver  of  the  merchant  shipper.  See,  also,  1 
Pars.  Adm.  162. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Coui%  of  the  United  Statea 
for  the  District  of  California. 

The  charter-party,  which  lies  at  the  founda* 
tion  of  the  controversy,  bears  date  on  the  4th 
of  May,  1866.  The  parties  to  it  were  Jansen, 
the  claimant  and  owner  of  the  ship,  and  Em- 
erick, the  freighter.  Both  parties  .were  mer- 
chants of  San  Francisco.  The  entire  capacity 
of  the  ship  was  engaged  to  the  freighter.  He 
stipulated  to  furnish  her  a  cargo  of  *786  [*i68 
tons  of  steam  coal,  and  to  pay  "for  the  use  of 
said  vessel  during  the  voyage  aforesaid,  $16 
per  ton  in  United  States  gold  coin,  one  half  to 
be  paid  here  to  C.  J.  Jansen,  of  San  Francisco, 
two  days  after  the  sailing  of  the  vessel,  lesa 
two  and  one  half  per  cent,  discount  for  eash,^ 
and  the  other  half  to  C.  J.  Jansen,  of  San  Fran- 
cisco, on  receipt  of  canceled  bill  of  lading  that 
the  coal  has  been  delivered."  The  owner  stipu- 
lated "for  a  voyage  from  San  Francisco  to 
Cobija,  Bolivia,  or  other  ports  in  the  Pacific; 
the  port  of  discharge  to  be  named  before  the 
vessel  sails  from  San  Francisco;  such  instruc- 
tions to  be  given  by  letter  in  triplicate,  which 
will  contain  the  privilege  which  is  hereby  given,, 
that  if  the  vessel  proceeds  direct  by  the  instruc- 
tions given  to  Valparaiso,  the  commanding  of- 
ficer of  the  Spanish  navy  will  have  the  right  to 
receive  only  a  part  of  the  cargo,  the  whole  or 
none,  and  to  send  her,  if  he  desires,  to  another 
port  in  Chili,  Peru,  or  the  Chincha  Islands,  and 
in  that  case,  the  vessel  will  immediately  pro- 
ceed to  the  port  which  will  be  named  by  said 
commanding  oflicer,  and  there  complete  her  dis- 
charge." In  pursuance  of  the  condition  of  the 
charter-party  Emerick,  on  the  14th  of  May^ 
1866,  addressed  a  letter  to  Swenson,  the  mas- 
ter, in  which  he  said :  "I  hereby  name  you  the 
port  of  Valparaiso,  Chili,  as  the  first  port 
which  you  have  to  proceed  to  on  leaving  San 
Franciso,  and  when  there  to  report  yourself  to 
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the  oommandinff  officer  of  the  Spanish  navy, 
who  will  have  the  right  to  take  only  a  part  of 
your  cargo  of  coal,  the  entire  cargo,  or  none, 
and  if  he  desires,  to  send  you  to  another  port  in 
Chili,  Peru,  or  the  Chincha  Islands,  in  which 
•case  you  will  have  to  proceed  immediately  to 
the  port  named  by  said  commanding  officer, 
and  there  complete  your  discharge,  these  con- 
ditions and  privileges  being  part  of  the  charter- 
party.  I  herewith  hand  you  a  letter  for  the 
commanding  officer  of  the  Spanish  navr  at  Val- 
paraiso, which  contains  the  bill  of  lading  of 
your  entire  cargo  of  coal,  indorsed  to  his  or- 
•der."  On  the  17th  of  May,  Emerick  ad- 
dressed another  letter  to  the  master,  in  which 
he  gave  a  oouy  of  the  instructions  he  had  re- 
ceived from  Fanama,  which  were  as  follows: 
^*On  receipt  of  this  letter,  if  you  have  not  at- 
169*]  tended  to  all  our  outstanding  orders,  *you 
are  requested  to  suspend  operations  until  furth- 
•er  ordered,  including  even  the  last  one  thou- 
sand tons  of  coal,  for  it  is  more  than  possible 
that  the  naval  forces  down  there  will  have 
•changed  their  base  of  operation.  In  case,  how- 
ever, you  should  have  taken  up  a  vessel  before 
the  present  reaches  you,  then  you  must  instruct 
the  ship  to  seek  after  the  fleet  between  the 
Port  of  Valparaiso  and  the  Chinchas."  He 
Added :  "As  far  as  it  is  in  your  power  ^ou  are 
requested  by  me  to  follow  the  above  mstruc- 
lions."  On  the  19th  day  of  May,  Emerick  gave 
the  master  permission  to  make  the  Chincha 
Islands,  if  circumstandles  should  be  favorable, 
without,  however,  prejudicing  his  "rights  under 
the  charter-party,  and  instructions." 

On  the  22d  of  May,  the  vessel  left  San  Fran- 
cisco for  'the  Port  of  Valparaiso.  She  was 
freighted  according  to  the  charter-party.  On 
the  16th  of  June  following,  Jansen  said  to 
Emerick,  bv  letter  of  that  date:  "In  your 
•charter  of  the  ship,  B.  L.  Harriman,  there  is  no 
j>rovision  made  for  the  possibility  of  there 
being  nobody  to  receive  her  (the  ship's  cargo) 
on  arrival,  nor  do  I  know  that  the  captain  of 
The  Harriman  had  your  private  instructions  on 
this  point.  At  the  time  of  making  the  charter 
we  could  hardly  contemplate  anj^hing  of  the 
kind,  hence  the  omission,  and  wish  vou  will 
make  some  provision  in  the  event  sucn  should 
be  the  case,  and  instruct  me  how  to  act,  that  I 
tnay  eonmiunicate  same  to  Captain  Swenson." 

Emerick  made  no  reply.  The  ship  proceeded 
to  the  Chincha  Islands,  and  returned  thence  to 
^£an  Francisco.  Captain  Swenson,  in  his  pro- 
test, says  that  on  the  4th  of  August  he  took  a 
>ilot  on  board  and  ran  in  near  to  the  southem- 
Jnost  of  those  islands,  and  "lay  in  close  to  the 
land."  He  went  ashore,  and  learned  that  the 
Spanish  fleet  had  hauled  off  from  the  Chilian 
•coast,  afid  gone  upon  an  unknown  destination. 
After  diligent  inquiry,  he  became  satisfied  that 
Any  attempt  to  find  the  fleet  would  be  "im- 
practicable and  fruitless."  He  became  satisfied 
Also  that  it  was  necessary  to  return  at  once  to 
San  Francisco,  and  took  his  departure  the  same 
day  on  his  return  voyage.  He  considered  his 
170*]  original  •voyage  broken  up  by  the  with- 
drawal ox  the  Spanish  fleet,  and  the  absence 
from  Valparaiso  of  its  commander,  the  con- 
signee of  his  cargo.  Upon  the  return  of  the 
A'essel  Emerick  refused  to  pay  the  balance  of 
the  freight  money.  Jansen  thereupon  landed 
And  sold  the  cargo.  Emerick  filed  this  libel, 
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seeking  thereby  to  recover  back  the  freight 
money  he  had  paid  and  the  value  of  the  cargo. 
The  owner  proved  that  at  the  time  the  charter- 
par^  was  entered  into,  war  existed  between 
Spain  and  Chili;  that  the  cargo  was  intended 
for  the  Admiral  of  the  Spanish  fleet,  then  sup- 
posed to  be  operating  against  Valparaiso;  that 
on  the  24th  of  May  the  Spanish  fleet  left  the 
coast  of  Chili  and  went  to  parts  unlmown,  and 
did  not  return  there.  He  proved  by  the  master 
the  facts  stated  in  his  protest  and,  further, 
that  he  was  informed  at  the  Chincha  Islands 
of  the  bombardment  of  Callao  by  the  Spanish 
fleet;  that  the  fleet  had  been  badly  shattered, 
and  had  sailed  away.  The  master  feared  his 
coal  would  be  seized  at  the  Chincha  Islands,  if 
he  betrayed  the  object  of  his  voyage.  The  feel- 
ing there  was  very  bitter.  He  believed  the  coal 
would  have  been  instantly  seized  at  Val- 
paraiso. 

Thus  the  case  stood  upon  the  proofs.  The 
district  court  decreed  for  the  owner.  The  cir- 
cuit court  decreed  against  him,  and  he  has 
brought  the  case  to  this  court  for  review. 

In  settling  the  rights  of  the  parties,  the  in- 
quiries which  demand  our  attention  are:  what 
was  the  contract  between  them!  was  it  ful- 
filled by  the  ship!  And  if  not,  was  the  non-ful- 
fillment excused  by  fault  or  waiver  on  the  part 
of  the  charterer,  or  by  other  facts,  disclosed  in 
the  proofs,  so  as  to  entitle  the  owner  to  all,  or 
any  part  of,  the  freight  money  stipulated  for  in 
the  charter-party! 

According  to  that  instrument,  the  destination 
of  the  vessel  was  to  be  fixed  by  letter  before  her 
departure  upon  her  voyage.  If  it  were  Val- 
paraiso, the  commanding;  officer  there  of  the 
Spanish  fleet  was  to  be  the  consignee,  with  the 
right  to  direct  the  ship  to  proceed  further,  and 
deliver  all  or  a  part  of  her  cargo  elsewhere. 
By  the  charterer's  letter  of  the  14th  'of  ['xyi 
Ma^,  Valparaiso  was  designated  as  the  port  to 
which  she  was  first  to  proceed. 

This  destination  was  not  subsequently 
changed,  either  in  fact  or  according  to  the 
understanding  of  the  parties.  Emerick's  letter 
to  the  master,  of  the  17th  of  Jime,  requested 
him  to  search  for  the  Spanish  fleet  between 
Valparaiso  and  the  Chincha  Islands,  but  it  gave 
no  intimation  of  a  purpose  or  willingness  that 
he  should  abandon  the  voyage  to  Valparaiso, 
as  originallv  prescribed,  and  certainly  no  au- 
thority to  that  effect. 

The  charterer's  letter  of  the  19th  of  May, 
authorizing  the  master  to  make  the  Chincha 
Islands,  expressly  reserved  his  riffhts  "imder 
the  charter-party  and  instructions. 

Jansen's  letter  of  the  16th  of  June  admits 
that  the  vessel  had  sailed  from  Valparaiso,  and 
asks  instructions  as  to  the  disposition  of  the 
cargo  if  the  Spanish  commander  should  have 
left  there  before  her  arrival.  The  master  states 
in  his  protest  that  his  destination,  upon  leaving 
San  Francisco,  was  Valparaiso.  He  went  no 
further  than  the  Chincha  Islands,  which  were 
short  of  that  point  about  twelve  hundred  miles. 
He  made  no  search  for  the  fleet  between  the 
two  points,  and  gave  no  reason  for  breaking^  up 
the  voyage,  and  not  proceeding  to  the  port  of 
delivery,  but  the  probable  absence  of  the  con- 
signee and  the  peril  there  to  ship  and  cai^go. 

The  existence  of  the  war  was  known  to  both 
parties  when  the  contract  was  entered  into.  The 
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owner  made  no  provision  against  any  con- 
tingency. His  engagement  was  simple,  direct 
and  unconditional,  that  the  vessel  should  pro- 
ceed to  Valparaiso.  The  presence  or  absence 
of  the  consignee  was  immaterial.  If  absent  it 
was  the  right  and  duty  of  the  master  to  place 
the  cargo  in  store.  Fisk  v.  Newton,  1  Denio,  45. 
The  contract  was  not  fulfilled.  For  this  the 
shipper  is  in  nowise  responsible.  Such  are  the 
relations  of  the  parties. 

The  contract  of  affreightment  is  governed  by 
the  same  principles  as  other  special  contracts. 
There  are  none  to  which  these  mrinciples  are 
xya*]  more  stringently  applied.  The  ^contract 
is  an  entiretv;  and  where  there  has  been  no 
complete  fulfillment  on  one  side,  and  no  fault 
or  waiver  on  the  other,  no  freight  money  can 
be  recovered.  Mr.  Justice  Story  says  this  is 
the  result  of  all  the  cases.  The  Nathaniel  Hoop- 
er, 3  Sumner,  555. 

In  Paradine  v.  Jane,  Aleyn,  26,  the  court 
said;  **When  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself  he  is 
bound  to  make  it  good  if  he  may,  notwithstand- 
ing any  accident  by  inevitable  necessity,  be- 
cause he  might  have  guarded  against  it  by  his 
contract.*'  Such  has  always  been  the  rule  of 
the  common  law.  If  a  lessee  covenant  to  re- 
pair, and  the  house  is  burned  down,  he  is  bound 
to  rebuild.  If  a  party  covenant  to  build  a 
bridge  and  keep  it  in  repair  for  a  specified 
time,  and  it  be  swept  away  by  an  extraordinary 
flood  before  the  time  expires,  he  must  replace 
it.  A  party  agreed  to  secure  in  England  for 
another  the  exclusive  right  to  make,  use  and 
vend  in  the  Canadas  a  machine  covered  by  a 
patent  from  the  United  States.  It  was  found 
that  this  could  only  be  done  by  an  Act  of  the 
British  Parliament.  As  such  a  grant,  however 
improbable,  was  not  impossible,  it  was  held 
that  the  case  was  within  the  rule  laid  down  in 
Paradine  v.  Jane,  and  that  the  covenantor  was 
liable  for  the  breach  of  his  agreement.  Beebe 
V.  Johnson,  19  Wend.  500.  If  a  condition  be 
to  do  a  thing  which  is  impossible,  as  to  go  from 
London  to  Rome  in  three  hours,  it  is  void ;  but 
if  it  be  to  do  a  thing  which  is  only  improbable 
or  absurd,  or  that  a  thing  shall  happen  which  is 
beyond  the  reach  of  hiunan  power,  as  that  it 
will  rain  to-morrow,  the  contract  will  be  up- 
held and  enforced.  Comyn,  Digest,  06;  Rolle, 
420,  1.  20. 

The  principle  deducible  from  the  authorities 
is,  that  if  what  is  agreed  to  be  done  is  possible 
and  lawful,  it  must  be  done.  Touteng  v. 
Hubbard,  3  Bos.  &  P.  200.  Difficulty  or  im- 
probability of  accomplishing  the  undertaking 
will  not  avail  the  defendant.  It  must  be  shown 
that  the  thing  cannot  by  any  means  be  effected. 
Nothing  short  of  this  will  excuse  non-perform- 
ance. 2  Pars.  Cont.  672;  Beebe  v.  Johnson,  10 
J 73*]  Wend.  500.  The  answer  to  •the  objec- 
tion of  hardship  in  all  such  cases  is  that  it 
might  have  been  guarded  against  by  a  proper 
stipulation.  It  is  the  province  of  courts  to  en- 
force contracts — not  to  make  or  modify  them. 
When  there  is  neither  fraud,  accident  nor  mis- 
take, the  exercise  of  dispensing  power  is  not 
a  judicial  function. 

A  charterer  i^e^  to  load  a  ship  at  Liebeau 
with  barley.  Tike  ship  went  there  to  receive 
the  cargo.  The  factors  of  the  shippers  in- 
formed the  master  that  the  Rii«Hian  Govern- 
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ment  had  forbidden  the  exportation  of  barley, 
anQ  that  no  loading  could  be  fumiahed.  The 
ship  returned  in  ballast.  The  charterer  was  sued 
for  the  breach  of  the  contract.  Lord  Kenyon 
said:  ''I  am  decidedly  against  the  defendant 
upon  the  point  of  law.  It  is  said  in  Coke  Little- 
ton (1),  that  if  a  man  be  bound  in  an  obliga- 
tion to  A,  conditioned  to  enfeoff  B,  a  stranger, 
and  B  refuses,  the  obligation  is  forfeited,  for 
the  obligor  has  taken  upon  himself  to  make  ^he 
feoffment.  The  reason  of  this  is  clear.  If  a 
man  undertake  what  he  cannot  perform,  he 
shall  answer  for  it  to  the  person  with  whom 
he  undertakes.  I  am  always  desirous  to  apply 
the  settled  principles  of  the  law  to  the  regula- 
tion of  commercial  dealings.''  Blight  v.  Page,  3 
Bos.  &  P.  295,  note. 

A  charterer  covenanted  to  freight  a  ship  at 
Gibraltar  with  a  homeward  carso.  A  pestilent 
disease  broke  out  there,  and  all  public  inter- 
course was  forbidden  by  law.  The  cargo  could 
not  have  been  put  on  board  without  danger  to 
all  concerned  of  contracting  and  communicating 
the  disorder.  Lord  Ellenborough  said:  "If,  in 
consequence  of  events  which  happen  at  a 
foreign  port,  the  freighter  is  prevented  from 
furnishing  a  loading  there,  which  he  has  con- 
tracted to  furnish,  the  contract  is  neither  dis- 
solved, nor  is  he  excused  for  not  performing  it, 
but  must  answer  in  damages."  Barker  v. 
Hodgson,  3  Maule  &.  S.  271. 

An  owner,  by  a  charter-party,  agreed  that  his 
ship  should  proceed  from  Liverpool  to  Terceira, 
and  deliver  her  cargo.  Terceira  was  under 
blockade,  and  both  parties  knew  it.  There  was 
no  intention  to  break  the  blockade.  The  ship 
•did  not  go.  The  owner  was  held  liable.  [•174 
The  rule  laid  down  in  Paradine  v.  Jane  was 
cited  and  approved.  Medeiros  v.  Hill,  8  Bing. 
235. 

A  ship  was  chartered  to  proceed  from  Charles- 
ton to  Rotterdam.  She  went  to  London,  and 
the  master  learned  that  if  she  proceeded  to  Rot- 
terdam she  would  be  liable  to  seizure  there  and 
on  the  way,  and  to  confiscation,  under  a  decree 
of  the  Emperor  Napoleon,  for  having  touched  at 
a  British  port.  The  master  refused  to  proceed 
and  landed  the  cargo.  Lord  Ellenborough  said: 
"Freight  could  only  be  earned  by  performing 
the  terms  of  the  charter-party.^'  The  goo£ 
''were  brought  here,  instead  of  being  conve^'ed 
to  their  port  of  destination."  Osgood  v.  Groning. 
2  Camp.  466.  This  case,  in  its  essential  points, 
is  strikingly  like  the  one  under  consideration. 

In  Lorillard  v.  Palmer,  15  Johns.  14,  the 
vessel  sailed  on  a  vo3rage  from  Richmond  to 
New  York.  Finding  the  Chesapeake  Bay  block- 
aded so  that  it  was  impossible  to  proceed  with- 
out capture,  she  returned  to  Richmond.  It  was 
held  that 'the  shipper  was  entitled  to  receive 
back  his  goods  without  paying  any  freight. 

A  ship  was  chartered  for  a  voyage  from  the 
City  of  New  York  to  the  City  of  St.  Domingo. 
The  latter  was  found  to  be  blockaded.  The 
ship  was  turned  away  by  a  blockading  vessel, 
and  returned  to  New  York.  It  was  held  that 
the  charter-party  was  dissolved,  "and  all  claim 
to  freight  under  it  gone."  The  court  said: 
''Nor  is  this  a  case  for  pro  rata  freight.  Here 
was  no  acceptance  of  the  cargo  at  an  inter- 
mediate port."  It  was  added  that  the  owner  of 
the  ship  may  make  hiTn«*?Ir  liaM?  for  freight 
by  accepting  the  goods  short  of  the  port  of 
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deetinatloiii,  upon  the  grounds  of  an  implied 
oontraety  resulting  from  the  partial  transporta- 
tion of  the  goods  and  the  benefit  received.  "But 
when  the  cargo,  as  in  the  present  case,  is 
brought  back  to  the  port  of  lading,  no  such  pre- 
sumption can  arise.  No  benefit  has  accrued  to 
the  owner,  nor  has  he  done  any  act  from  which 
an  implied  contract  to  pay  any  freight  can  be 
raised.^'  Scott  ▼.  Libby,  2  Johns.  336;  see,  also, 
Abbott,  Ship.  696;  Smith  y.  Wilson,  8  East,  437; 
Liddard  y.  Lopes,  10  East,  626;  Benner  v.  Eq. 
In.  Go.  6  Allen,  222;  Chase  v.  Alliance  In.  Co.,  9 
Allen,  311;  Atkinson  y.  Ritchie,  10  East,  631; 
Vlierbroom  y.  Chapman,  13  M.  &  W.  230. 
175*]  *There  is  nothing  in  the  record  to  ex- 
cuse the  conduct  of  the  vessel,  or  to  entitle  the 
owner  to  any  part  of  the  stipulated  compensa- 
tion. 

It  is  unnecessaiy  to  pursue  the  subject  fur- 
ther. 

We  think  the  decree  of  the  Circuit  Court  was 
in  all  things  correct,  and  it  is  affirmed. 


Ex  parte  MAKK  HOWARD  et  aL, 

Petitioners, 

and 

JOHN  v.  MoCOLLUM  et  al.,  Appts., 

y. 
MARK  HOWARD  et  al. 

(See  S.  C.  '^  the  Matters  of  Howard,"  9  Wall. 

176-187.) 

Inferior  courts  must  obey  the  mandate  of  this 
court — ^judgments  bind  only  parties  and  priv- 
ies-—decree  of  distribution — claims  under. 

It  Is  the  duty  of  all  Inferior  conrts  to  yield  a 

£rompt  obedience  to  the  mandate  of  this  court,  as 
etween  the  parties  upon  the  matters  inyolved. 

Judgments  at  law  or  decrees .  In  chancery,  af- 
fecting rights  of  parties  to  property,  bind  only  the 
parties  before  the  court  and  those  who  stand  In 
priTity  with  them. 

A  decree  of  distribution  will  not  preclude  a 
claimant,  not  embraced  in  its  proTlsions,  but  hav- 
ing rights  similar  to  those  of  other  claimants  who 
are  thus  embraced,  from  asserting  by  bill  or  peti- 
tion his  right  to  snare  in  the  fund. 

In  such  case,  the  Judges  of  the  circuit  court  may 
withhold  the  distribution  of  the  fund  under  the 
decree,  until  such  claims  can  be  considered  and  de* 
termined. 

[No.  11,  Orig.  406,  344,  Doc.] 
Argued  Feb.  11,  1870.      Decided  Mar.  7,  1870. 

I  PETITION  and  motion  for  a  writ  of  man- 
.    damns  to  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa. 

n.  Motion  to  dismiss  the  alppeal  from  the 
final  decree. 

The  original  bill  in  this  case  was  filed  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Iowa,  by  Mark  Howard  and  John 
Weber  asainst  the  City  of  Davenport,  and 
others.  After  various  proceedings  in  the  court 
below,  and  tiie  intervention  of  several  other 
parties,  an  interlocutory  order  and  a  final  decree 
were  entered,  and  appeals  taken  to  this  court. 

A  very  full  statonent  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Samuel  W.  Fuller,  B.  C:  Cook  and 
Thomas  F.  Withrow,  for  appBllants: 

If  the  court  shall  be  of  uie  opinion  that  this 
was  not  a  final  decree,  then  the  appeal  will  be 
dismissed,  but  without  damages,  for  the  fol- 
lowing reasons: 
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This  court  has  no  jurisdiction  of  appeala 
from  the  Circuit  Courts,  except  those  which  are 
taken  from  final  decrees;  and  if  an  appeal  is 
taken  and  prosecuted  from  a  decree  which  i» 
not  final,  this  court  can  take  no  further  cogni- 
zance of  the  case  than  to  dismiss  the  appeal. 

Judiciary  Act,  Sep.  24,  1789,  sees.  22,  23;  1 
Stat,  at  L.  pp.  84,  85;  Judicianr  Act,  March  3, 
1803,  sec  2;  2  Stat,  at  L.  244;  Beebe  v.  Russell, 
19  How.  283,  15  L.  ed.  668;  Boyce  v.  Grundy, 
9  Pet.  276. 

We  have  not  been  able  to  find  any  reported 
case  where  damages  were  awarded  to  the  re- 
s[)ondents  upon  dismissing  an  appeal  from  an 
interlocutory  decree. 

The  appellants  had  presented  their  respective 
petitions  to  the  circuit  court,  stating  their 
claims  upon  the  funds  in  the  hands  of  the  re- 
ceiver apppointed  by  said  court  in  that  cause, 
claiming  superior  rights  to  the  fund  over  those 
of  Howard,  Weber  and  others,  who  had  been 
awarded  the  right  to  it,  and  asked  the  circuit 
court  to  hear  and  determine  their  rights  upon 
the  petitions  which  they  presented,  Kod  the  an- 
swers of  the  other  parties  to  the  suit,  whether 
original  complainants  or  defendants. 

This  mode  of  proceeding  was  sanctioned,  as 
the  petitioners'  counsel  thought,  by  authority 
and  precedent  directly  in  point. 

Codwise  v.  Oelston,  10  Johns.  507;  Op.  of 
Yates,  J.,  and  Kent,  Ch.  J.;  Wiswall  v.  Samp- 
son, 14  How.  52;  Williams  v.  Gibbes,  17  How. 
239,  15  L.  ed.  135. 

Messrs.  James  Grant  and  Jno.  N.  Rogers, 
for  appellees: 

The  circuit  court  had  no  right  nor  power 
after  Howard  et  al.  had,  by  their  superior  dUi- 
gence,  procured  the  payment  of  this  fund  into 
court,  and  a  decree  for  its  distribution  to  them- 
selves as  creditors  of  the  M.  &  M.  R.  R.  Co. 
and  after  affirmance  of  that  decree  in  this 
court,  to  open  it  to  let  in  other  creditors  hav- 
ing no  superior  rights  to  reap  the  benefit  of 
the  complainants'  exertions. 

Nothinff  is  better  settled  than  that  a  judg- 
ment creditor,  by  first  filing  his  bill  to  reach 
equitable  assets  of  the  debtor,  gains  a  lien 
thereon  paramount  to  other  creditors  who  sub* 
seauently  file  similar  bills. 

McDermutt  v.  Strong,  4  Johns.  Ch.  687; 
Weed  V.  Pierce,  9  Cow.  728;  Beck  v.  Burdett^ 

1  Paige,  305;  Edmeston  v.  Lyde,  1  Paige,  639; 
Eager  v.  Price,  2  Paige,  333;  Coming  v.  White, 

2  Paige,  567;  Burrallv.  Leslie,  6  Paige,  445. 
The  appeal  was  from  an  interlocutory  order 

of  the  court  below,  from  which  no  appeal  lies. 

Carr  v.  Hoxie,  13  Pet.  460;  Young  v.  Smith, 
15  Pet.  287;  Craighead  v.  Wilson,  18  How.  199» 
15  L.  ed.  332;  Beebe  v.  Russell,  19  How.  283, 
15  L.  ed.  668;  Ogilvie  v.  Knox  Ins.  Co.,  2  Black, 
539,  17  L.  ed.  349;  Young  v.  Grundy,  6  Cranch, 
51. 

We  ask  in  this  cause  for  the  highest  damages 
which  the  court  can  give.  This  appeal  was 
taken  solely  for  delay.  There  was  not  the  most 
remote  excuse  for  it. 

We  hold  that  the  Circuit  Court  in  Iowa  is  not 
only  authorized  but  bound  to  execute  the  af- 
firmed decree  in  Howard  v.  Davenport,  whic^ 
was  affirmed  in  this  court,  and  that  no  new 
parties  can  go  into  that  court  and  make  such  a 
case  as  will  arrest  the  execution  of  that  decree, 
where  there  Is  no  appeal  and  can  be  none  from 
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that  caose,  and  thus  supersedeas  operates  as  an 
appeal. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

These  two  motions  'were  heard  together,  as 
they  involve  a  consideration  of  similar  ques- 
tions, and  grow  out  of  the  same  facts.  The  first 
176*]  motion  is  for  a  ^mandamus  to  the  Judges 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Iowa,  commanding  them  to 
execute  a  decree  of  that  court  rendered  in  the 
case  of  Howard  v.  City  of  Davenport,  by  dis- 
tributing certain  funds  in  its  custody.  The  sec- 
ond motion  is  to  dismiss  the  appeal  from  the 
final  decree  rendered  in  a  subsequent  suit, 
affecting  the  distribution  of  those  funds. 

The  facts  out  of  which  these  cases  arise,  so 
far  as  they  are  material  for  the  determination 
of  the  questions  presented,  are  substantially  as 
follows: 

In  1854,  the  Legislature  of  Iowa  incorporated 
a  company,  styled  the  Mississippi  and  Missouri 
Bailroad  Company,  to  construct  a  railroad  from 
Davenport  to  Council  Bluffs,  in  that  State,  with 
a  branch  to  Oskaloosa.  To  raise  the  necessary 
funds  for  the  construction  of  the  road,  the  Com- 
pany executed,  previous  to  1861,  several  mort- 
gages upon  its  property,  to  secure  its  bonds,  is- 
sued at  different  times,  amounting  to  over  $6,- 
000,000.  The  Company  also  received,  previous 
to  1861,  in  payment  of  subscriptions  of  stock, 
bonds  to  a  large  amount,  of  certain  cities  and 
counties  in  the  State,  through  which  the  road 
was  located,  the  payment  of  which  bonds  was 
guarantied  by  a  special  indorsement  upon  each. 
With  the  guaranty  of  this  indorsement,  it  dis- 
posed of  the  bonds  to  different  parties. 

In  1865,  the  Company  became  embarrassed 
and  insolvent,  and  m  February,  1866,  a  suit 
was  brought  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa,  for  the  foreclos- 
ure of  its  mortgages  upon  its  property.  In  May 
following,,  the  suit  resulted  in  a  decree  for  the 
sale  of  the  property,  and  in  July  of  the  same 
year  a  sale  was  made  under  the  decree,  by  a 
master  in  chancery,  to  the  Chicago,  Rock  Is- 
land and  Pacific  Railroad  Company,  a  corpora- 
tion created  bv  the  State  of  Iowa.  The  fore- 
closure and  sale  were  made  pursuant  to  an  ar- 
rangement entered  into  between  the  stockhold- 
ers and  the  greater  number,  but  net  all,  of  the 
bond  holders  and  other  creditors  of  the  Com- 
pany, by  which  it  was  agreed  that  the  sum  of 
95,500,000,  in  bonds  of  the  purchasing  Company 
ahould  be  ffiven  for  the  property,  and  applied 
177*]  *to  the  payment  of  the  bonds  secured  by 
the  different  mortgages  of  the  insolvent  Com- 

Sjiy,  in  oonformiiy  with  a  specified  scale,  with 
e  exception  of  an  amount  equal  to  sixteen  per 
eent.  on  the  capital  stock  of  that  company, 
luunely,  $552,400,  which  should  go  to  its  stock- 
holders. 

Previous  to  this  time,  Mark  Howard  and 
John  Weber  had  severally  recovered  judgments 
against  the  City  of  Davenport,  and  also  against 
the  Mississippi  and  Missouri  Railroad  Companv, 
upon  certain  bonds  issued  by  that  City  to  aid  m 
the  construction  of  the  railroad,  and  ^[uarantied 
by  that  company.  In  the  distribution  of  the 
proceeds  to  oe  received  upon  the  sale  of  the 
property  of  the  insolvent  company,  no  provis- 
ion was  made  for  the  payment  of  these  judg- 
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ments,  and  on  the  9th  of  July,  1866,  the  day  on 
which  the  sale  mentioned  under  the  decree  cf 
foreclosure  was  made,  Howard  and  Weber 
brought  a  suit  in  equity  in  the  same  court 
against  the  parties  to  the  foreclosure  suit,  to 
obtain  payment  of  their  demands  out  of  the 
proceeds,  which,  by  the  arrangement  men- 
tioned, were*  to  go  to  the  stockholders.  In  their 
bill  they  set  foHh  the  judgments  recovered  by 
them  against  the  Mississippi  and  Missouri 
Railroad  Company;  that  the  companv  was  in- 
solvent; that  all  its  property  had  oeen  sold 
under  the  decree  of  foreclosure;  and  that  there 
was  no  other  property  out  of  which  these  judg- 
ments could  be  made  than  the  $552,400  which 
was  to  be  received  by  the  stockholders  out  of 
the  proceeds  of  the  sale. 

During  the  progress  of  the  suit,  fourteen 
other  persons  appeared  and  presented  claims  of 
a  similar  character,  to  an  amount  exceeding 
$700,000,  against  the  same  fund.  These  parties 
are  designated  in  the  proceedings  as  ^'inter- 
vening daimants  joining  in  the  bilL"  On  ap- 
plication of  the  complainants  and  these  inter- 
vening claimants,  a  receiver  was  appointed  by 
the  court,  to  collect  and  hold  the  fund  which 
they  were  seeking  to  subject  to  the  payment  of 
their  claims.  This  officer  subsequently  re- 
ceived from  the  Chicago,  Rock  Island  and  Pa- 
cific Railroad  Company,  the  purchasing  Com- 
pany, in  its  first  mort^EU^e  bonds,  with  interest 
and  coup<^  attached,  the  amount  which  was 
to  go  to  the  ^stockholders  of  the  insolvent  [*X78 
company,  and  has  ever  since  held  the  same  in 
his  custody,  subject  to  the  order  of  the  court. 

In  May,  1868,  a  final  decree  was  rendered  in 
the  suit,  adjud^ng  that  the  complainants  and 
intervening  claimants  were  entitled,  as  credi- 
tors of  the  Mississippi  and  Missouri  Railroad 
Company,  to  so  much  of  the  purchase  money  of 
its  property  as  was  agreed  to  be  reserved  for 
the  stockholders;  and  directing  the  purchasing 
company  to  pay  the  same,  less  a  small  sum  al- 
lowed for  overpayment,  in  cash  or  its  bonds  to 
the  receiver;  and  directing  the  receiver,  if  paid 
in  bonds,  to  convert  the  bonds  into  money,  and 
after  satisfying  certain  costs,  distribute  the 
proceeds  to  the  complainants  and  intervening 
claimants  pro  rata,  in  proportion  to  the 
amounts  of  the  respective  claims,  which  were 
stated.  On  appeal  to  this  court,  this  decree 
was  affirmed,  and  the  mandate  to  the  circuit 
court,  issued  in  pursuance  of  the  judgment  of 
the  akffirmance,  commanded  ''that  sucm  execu- 
tion and  proceedings  be  had  in  said  cause,  as 
according  to  right  and  justice,  and  the  laws  of 
the  United  States,  ought  to  be  had,  the  said 
appeal  notwithstanding." 

Whilst  the  appeal  was  pending,  Frederick  A. 
Foster  presented  a  petition  to  the  circuit  court, 
setting  forth  that  he  was  a  holder  of  certain 
bonds  of  the  Mississippi  and  Missouri  Railroad 
Company,  secured  by  mortgage  on  its  property, 
which  had  never  been  paid;  that  he  was  not  a 
party  to  the  arrangement  by  which,  upon  a  sale 
of  the  property  as  already  mentioned,  a  certain 
portion  of  the  proceeds  received  were  to  be  paid 
to  the  stockholders,  and  insisting  that  the  fund 
thus  realized  was  applicable  to  the  payment  of 
these  bonds,  and  praying  for  an  order  restrain- 
ing the  distribution  of  the  fund  in  the  hands  of 
the  receiver,  and  directing  that,  upon  proper 
pleadingiB,  an  issue  be  joined  between  tne  pe- 
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Htloner  and  other  holders  of  bonds,  who  never 
assented  to  the  arrangement  mentioned,  and  the 
complainants  and  intervenors,  to  settle  the  pri- 
orities of  the  parties  in  an  application  of  the 
fund. 

Subsequently  three  other  parties,  McCollum, 
179*]  Bardwell  and  *McComb,  presented  sim- 
ilar petitions  to  the  circuit  court,  setting  forth 
that  they  were  also  holders  of  bonds  of  the  in- 
solvent Railroad  C!ompany  which  had  never 
been  paid,  and  asking  that  the  proceeds  derived 
from  a  sale  of  the  property  in  the  hands  of  the 
receiver  be  applied  to  the  payment  of  these 
bonds,  in  preference  to  the  claims  of  any  par- 
ties to  the  suit  of  Howard  and  others. 

In  May,  1869,  the  court  denied  the  prayer  of 
the  petitioners,  but  allowed  them  to  file  their 
petitions,  and  required  them  to  file  a  consoli- 
dated bill  at  the  next  term  of  the  court,  against 
all  the  parties  to  the  suit,  setting  up  their  re- 
spective claims  with  greater  particularity  than 
in  the  petitions. 

In  July  following,  the  petitioners,  Foster, 
McCollum,  Bardwell  and  McComb,  filed  their 
consolidated  bill  against  Howard  and  all  the 
other  parties  to  the  original  suit,  asserting  their 
claims  as  mortgage  bond  holders  to  the  fund  in 
the  hands  of  the  receiver.  The  bonds  amounted 
to  about  $72,000,  with  large  arrears  of  interest, 
for  which  they  claimed  alien  upon  the  fund  in 
preference  to  the  claims  of  Howard  and  others, 
and  if  that  was  not  allowed,  then  tfiey  claimed 
the  rifi^ht,  as  eeneral  creditors,  to  share  with 
them  in  the  distribution  of  the  fund.  No  ob- 
jection was  made  b^  them  that  after  a  final  de- 
cree, affirmed  by  this  court,  directing  a  distri- 
bution of  the  fund,  it  was  too  late  for  the 
complainants  to  file  their  bill  to  reach  the 
fund,  or  to  share  in  its  distribution. 

In  November,  1869,  the  circuit  court  heard 
the  case  and  rendered  a  final  decree,  rejecting 
the  claim  of  McCollum,  and  allowing  the  claims 
of  the  other  three  complainants,  Foster,  Bard- 
well and  McComb,  to  a  limited  amount  as  gen- 
eral creditors. 

From  this  decree  .the  complainants  appealed, 
McCollum  because  his  claim  was  entirely  re- 
iSo*]  jected;  Foster,  Bardwell*  and  McComb, 
because  they  were  allowed  to  come  in  only  as 
general  creditors.  This  appeal  is  now  pending 
in  this  court. 

After  this  appeal  was  perfected,  Howard  and 
others,  the  complainants  and  intervening  claim- 
ants in  the  original  suit,  applied  to  the  circuit 
court  for  a  rule  on  the  receiver  to  proceed  to 
execute  the  decree  rendered  therein,  by  the  dis- 
tribution of  the  fund  in  his  hands,  as  provided 
by  the  decree  in  that  case,  notwithstanding  the 
appeal  of  Foster  and  his  associates,  or  of  any 
of  them;  or  in  case  the  court  should  be  of 
opinion  that  the  motion  could  not  be  granted 
in  full,  that  then  the  receiver  should  be  ordered 
to  proceed  to  execute  the  decree,  except  as  to 
such  ])ortion  of  the  fund  as  to  which  execution 
was  suspended  by  order  of  the  court,  made  at 
the  May  Term.    This  motion  the  circuit  court 

denied. 

The  same  parties  now  ask  this  court  to  issue 
a  writ  of  mandamus  to  the  judges  of  that  court, 
commanding  them  forthwith  to  execute  the  de- 
cree rendered  at  the  May  Term,  1868,  and  af- 
firmed by  this  court,  or  to  execute  the  decree 
by  distributing  all  the  fund,  excepting  suffi- 
cient to  cover  the  claims  of  the  appellants. 
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There  is  no  ground  for  supposing  any  inten- 
tion on  the  part  of  the  circuit  judges,  or  of 
either  of  them,  to  evade  or  disobey  the  mandate 
of  this  court.  Their  action  has  been  dictated 
entirely  from  an  opinion  held  by  them  that 
parties  asserting  a  right  to  share  in  a  common 
fimd  in  the  custody  of  the  court,  and  present- 
ing a  prima  facie  case  in  support  of  such  as- 
serted right,  are  entitled  to  be  heard  at  any 
time  before  its  actual  distribution,  although  a 
decree  ordering  such  distribution  in  a  litigation 
between  other  parties  may  have  been  entered. 
Whether  in  this  opinion  they  are  sustained  by 
the  law,  is  the  question  presented  for  our  con- 
sideration. We  are  not  called  upon  to  deter- 
mine the  character  of  the  claims  presented, 
whether  they  constitute  liens  upon  the  fund  in 
the  hands  of  the  receiver,  or  stand  as  simple 
debts  against  an  insolvent  company,  or  whether 
the  ri^ht,  if  any  ever  existed,  of  the  holders  to 
share  m  the  fund  has  been  lost  by  their  laches. 
The  question  is  not  as  to  the  merits  of  the 
claims,  but  whether  the  circuit  court  was  for- 
bidden by  the  force  of  its  previous  decree, 
when  affirmed  bv  this  court,  from  considering 
the  claims  at  all. 

•Undoubtedly,  it  is  the  duty  of  all  in-  [•iSa 
ferior  courts  to  yield  a  prompt  obedience  to  the 
mandate  of  this  court;  or,  m  other  words,  to 
treat  as  conclusive  the  judgment  of  this  court 
upon  the  law  and  facts  presented  to  it  in  appro- 

Sriate  form  for  consideration.  Any  other  con- 
uct  would  be  subversive  of  the  relation  which 
the  Constitution  intends  that  inferior  tribunals 
shall  hold  to  this  court.  But  the  obedience 
thus  due  is  not  a  blind  obedience,  acting  upon 
the  letter  of  the  judgment  affirmed,  or  mandate 
ordered,  without  any  consideration  of  the  rights 
of  persons  not  parties  to  the  litigation  in  which 
the  judgment  was  entered.  The  judgment  of 
an  inferior  court,  when  affirmed  by  this  court, 
is  only  conclusive  as  between  the  parties  upon 
the  matters  involved.  Viewed  simply  as  an 
adjudication  between  them,  it  is  not  open  to 
question.  It  must  be  followed  and  obeyed. 
The  inferior  court  cannot  re-open  the  case  and 
allow  new  proceedings  to  be  taken,  or  further 
evidence  to  be  given,  or  new  defenses  to  be 
offered,  upon  any  ground  whatever.  It  must 
execute  the  judgment  or  decree,  and  only  for 
that  purpose  has  it  any  authority  over  it.  Such 
is  the  purport  of  the  numerous  cases  cited  by 
the  counsel  for  the  relators.  But  they  go  no 
further.  None  of  them  suggest  even  the  prop- 
osition that  the  judgment  or  decree  affirmed 
concludes  the  rights  of  third  parties  not  before 
the  court,  or  in  any  respect  affects  their  rights. 
It  would  have  been  against  all  principle  and 
all  reason  had  they  asserted  anything  01  the 
kind.  There  is,  indeed,  a  class  of  cases  affect- 
ing the  personal  status  of  parties,  in  which  a 
judgment  necessarily  binds  the  whole  world, 
but  it  is  not  of  these  we  are  speaking.  We 
refer  to  judgments  at  law  or  decrees  in  chan- 
cery, affecting  rights  of  parties  to  property. 
They  bind  only  the  parties  before  the  court  and 
those  who  stand  in  privity  with  them. 

The  counsel  of  the  relators  seek  to  apply  tne 
conclusive  character  of  such  judgments  and 
decrees  between  parties  to  persons  not  parties, 
under  the  supposition,  it  would  seem  from  their 
argument,  that  they  require  some  additional 
efficacy  from  their  affirmance  by  this  court. 
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But  they  acquire  no  additional  efficacy  by  Buch 
184*]  aflTirmance.  As  adjudications  *upon  the 
rights  of  the  parties  between  themselves  they 
have  the  same  operation  before  as  after  their 
affirmance. 

The  decree  in  the  case  of  Howard  v.  The 
City  of  Davenport,  determined  that  the  com- 
plainants and  mtervening  claimants  were  enti- 
tled to  the  fund  in  the  hands  of  the  reodver  as 
against  the  defendants.  It  did  not  determine, 
and  could  not  determine  that  Foster  and  his  as- 
sociates had  not  equal  or  greater  claims  to  the 
fund  than  either  of  those  parties.  They  had, 
therefore,  the  same  right  to  proceed  by  bill  or 
other  appropriate  remedy  if  there  be  one,  to  as- 
sert any  claims  or  equity  to  the  fund  which 
they  possessed,  as  they  might  have  done  if  no 
such  suit  as  that  of  Howard  v.  The  City  of 
Davenport  had  ever  been  commenced  or  carried 
to  ftnskl  decree.  And  in  the  prosecution  of  their 
suit  they  were  entitled  upon  a  proper  showing, 
to  all  the  remedies  by  injunction  or  order, 
which  a  court  of  equity  usually  exercises  to 
prevent  the  relief  sought  from  being  defeated. 

The  general  doctrine,  that  where  there  is  a 
fund  in  court  to  be  distributed  amonf  different* 
claimants,  a  decree  of  distribution  will  not  pre- 
clude a  claimant  not  embraced  in  its  provisions, 
but,  having  rights  similar  to  those  of  other 
claimants  who  are  thus  unbraced,  from  assert- 
ing by  bill  or  petition  his  right  to  share  in  the 
fund,  is  established  by  numerous  authorities, 
both  in  England  and  the  United  States.  Sev- 
eral of  these  are  cited  by  counsel,  to  two  of 
which  we  will  refer.  The  first  is  that  of  Gilles- 
pie y.  Alexander,  3  Russ.  130.  That  was  a 
suit  for  the  administration  of  the  estate  of  Gen- 
eral Gillespie.  After  several  debts  against  the 
estate  had  been  proved  before  a  master  and  been 
paid,  the  court,  in  January,  1826,  decreed  a 
distribution  of  the  residue  of  the  fund  in  court 
to  the  unsatisfied  legatees.  In  November,  sub- 
sequently, a  party  appeared  claiming  to  be  a 
creditor  of  Gillespie,  and  petitioned  the  court 
lor  liberty  to  prove  his  demand,  and  liberty 
was  given.  In  July  of  the  following  year  the 
master  reported  that  there  was  due  the  peti- 
185*]  tioner  over  sixteen  hundred  *  pounds.  In 
the  meantime  the  fund  had  been  apportioned 
imder  the  decree,*  and  part  of  it  had  been  paid 
in  discharge  of  some  of  the  legacies.  The  Mas- 
ter of  the  ftoUs  ordered  that  the  debt  to  the 
petitioner  should  be  apportioned  among  the 
funds  of  the  different  legatees,  whose  legacies 
still  remained  in  court,  observing  that  the  lega- 
tees were  not  without  remedy,  as  they  could 
call  on  the  other  legatees  to  contribute.  From 
this  order  an  appeal  was  taken  to  the  Chan- 
eellor,  and  the  principal  objection  urged  to  the 
order  was  similar  to  the  objection  urffed  in 
this  case,  that  the  creditor  was  concluded  by 
the  decree  directing  distribution,  but  Lord 
Eldon,  in  deciding  the  appeal,  said: 

"Although  the  language  of  the  decree,  where 
an  account  of  debts  is  directed,  is,  that  those 
who  do  not  come  in  shall  be  excluded  from  the 
benefit  of  that  decree,  ^et  the  course  is  to  per- 
mit a  creditor,  he  pa^ng  the  costs  of  the  pro- 
ceedings, to  prove  his  debt,  as  long  as  there 
happens  to  be  a  residuary  fund  in  court,  or 
in  the  hands  of  the  executor,  and  to  pay  him 
out  of  that  residue.  If  a  creditor  does  not 
come  in  till  after  the  executor  has  paid  away 
•  Wau. 


the  residue,  he  is  not  without  a  remedy,  though 
he  is  barred  the  benefit  of  that  decree.  If  he 
has  a  mind  to  sue  the  legatees  and  bring  back 
the  fund,  he  may  do  so,  but  he  cannot  affeei 
the  legatees  except  by  suit,  and  he  cannot  af- 
fect the  executor  at  all." 

And  the  Chancellor  ordered  that  the  debt 
should  be  apportioned  to  the  shares  of  all  the 
legatees,  and  that  the  petitioner  should  be  paid 
the  sums  apportioned  to  the  shares  remaining 
in  court,  and  be  at  liberty  to  apply  asainst  the 
legatees  who  had  been  paid,  and  against  funds 
which  miffht  subsequently  come  in  for  the  bal- 
ance due  him. 

The  other  case  to  which  we  will  refer  is  that 
of  Williams  v.  Gibbes,  decided  by  this  court 
and  reported  in  17th  of  Howard,  239,  16  L. 
ed.  135.  In  that  case,  the  County  Court  of 
the  Sixth  Judicial  District  of  Maryland  had, 
by  its  decree,  rendered  in  December,  1846, 
awarded  to  the  executors  of  one  Oliver,  the 
proceeds  of  a  share  of  one  Williams  in  an  asso- 
ciation known  as  the  Baltimore  Company. 
Upon  appeal  to  the  Court  of  Appeals  of  the 
State,  the  decree  of  the  County  *Court  [*i86 
was,  in  this  respect,  affirmed.  In  1852,  six  years 
after  the  entrv  of  the  decree,  the  administrator 
of  Williams  filed  a  bill,  in  the  Supreme  Court 
of  Baltimore  City,  against  the  executors  of 
Oliver,  for  the  proceeds  of  Williams*  share, 
averring  that  neither  he  nor  Williams  was  prea- 
ent,  or  a  partv  to,  or  bound  by,  any  proceeding, 
or  order,  or  aecree  of  the  County  Court,  or  of 
the  Court  ef  Appeals,  and  that  tht*  settlem^Tit 
and  adjustment  of  the  amount  of  the  partner* 
ship  fluids  of  the  Baltimore  Company,  and  of 
the  charges,  commissions,  and  costs  to  which 
they  were  liable  in  solido.  and  the  distribution 
of  the  remainder  of  the  funds  by  the  decree  of 
the  court  to  the  several  shares,  which  the  mem- 
bers of  the  company  were  entitled  to,  were  not 
binding  upon  him  or  his  intestate. 

The  case  was  transferred  from  the  State 
court  to  the  Circuit  Court  of  the  United  States, 
where  the  bill  was  dismissed.  On  appeal  to 
this  court  the  decree  of  dismissal  was  reversed. 
Mr.  Justice  Nelson,  speaking  for  the  court, 
said: 

"Now,  the  principle  is  well  settled  in  respect 
to  these  prooBedings  in  chancery,  for  the  dis- 
tribution of  a  common  fund  among  the  several 
jwrties  interested,  either  on  the  application  of 
the  trustee  of  the  fund,  the  executor  or  admin- 
istrator, legatee  or  next  of  kin,  or  on  the  appli- 
cation of  any  party  in  interest,  that  an  absent 
party,  who  had  no  notice  of  the  proceedings, 
and  not  guilty  of  willful  laches  or  unreasona- 
ble neglectt  will  not  be  .concluded  by  the  decree 
of  distribution  from  the  assertion  of  his  right 
by  bill  or  petition  against  the  trustee,  executor, 
or  administrator;  or  in  case  they  have  distrib- 
uted the  fund  in  pursuance  of  an  order  of  the 
court,  against  the  distributees." 

And  after  referring  to  various  cases  from 
the  English  courte,  and  among  others  to  that  of 
Gillespie  v.  Alexander,  already  cited,  said: 

"The  cases  above  referred  to  relate  to  the 
righto  of  creditors  and  next  of  kin;  but  the 
principle  is  equally  applicable  to  all  parties  in- 
terested in  a  common  fund  brought  into  a 
court  of  equity  for  distribution  among  the  sev- 
eral claimante." 

These  cases,  and  the  general  principles  gor* 
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187*]  eming  oourto  *of  eqait^  in  the  dispoei- 
tion  of  a  common  fund,  of  which  the.''  are  ser- 
eral  claimants,  are  sufficient  to  show  that  the 
judges  of  the  circuit  court  were  justified  in  au- 
thorizing Foster  and  his  associates  to  file  their 
consolidated  bill,  and  thus  present  for  consid- 
eration, their  claims  to  share  in  the  fund  in  the 
hands  of  the  receiver,  and  in  withholding  the 
distribution  of  the  fund  under  the  decree  in  the 
case  of  Howard  et  al.  ▼.  The  City  of  Daven- 
port, et  al.  until  such  claims  could  be  con- 
sidered and  determined. 

Whether  in  the  determination  of  these  claims 
the  circuit  court  decided  rightly  or  otherwise, 
can  only  be  settled  upon  the  hearing  of  the  ap- 
peal from  its  decree. 

It  follows  that  the  motion  for  a  mandamus, 
and  the  motion  to  dismiss  the  aopeal  from  the 
final  decree,  must  both  be  denied. 

Ordered  accordingly. 

John  V.  McCollum  et  al.,  Appts.,  1 

v.  V     No.    344. 

Mark  Howard  et  al.  J 

The  decree  in  this  case,  made  on  the  twenty- 
sixth  day  of  May,  1869,  is  interlocutory  and 
not  final.  The  appeal  from  it  must,  therefore, 
be  dismissed. 


THE  STAR  OF  HOPE,  etc.,  Appts., 

V. 

W.  0.  ANNAN  et  aL 

(See  S.  C.  "Star  of  Hope,"  9  WaU.  203-237.) 

General  average,  what  is — duty  of  master — ^pre- 
sumption of — stranding — when  voluntary — 
proper  subjects  of  general  average — ^master 
may  sell  cargo. 

General  average  contribution  is  a  contrlbation 
by  all  parties  to  maice  good  tbe  loss  sustalDcd  by 
T>ne,  of  part  of  the  sbip  or  cargo,  to  save  tbe  resi- 
due from  an  impeudlng  peril,  or  for  extraordinary 
expenses  Incurred  by  one  for  tbe  benefit  of  all. 

The  owners  of  tbe  otber  interests  are  bound  to 
maice  contribution  io  proportion  to  tbe  value  of 
their  several  interests. 

Sacrifices,  wbere  tbere  is  no  peril,  present  no 
claim  for  contribution. 

Tbe  master  must  judge  and  determine  whether 
the  danger  is  so  great  as  to  render  a  sacrifice  of  a 
portion  indispensable  for  the  common  safety  of 
the  remainder,  it  must  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  his  decision 
was  wisely  and  properly  made. 

A  loss  occasioned  by  a  voluntary  stranding  of 
the  vessel  is  the  proper  subject  of  general  average' 
contribution,  if  the  stranding  resulted  in  saving 
the  cargo. 

Wbere  the  stranding  was  the  result  of  a  choice 
of  perils,  It  was  a  voluntary  act  within  the  mean- 
ing of  tbe  commercial  law. 

The  valuation  of  the  ship,  as  given  in  the  police 
of  Insurance,  is  evidence  of  her  contributory  val- 
ue  in   tbe  statement  for  general  average. 

Repairs  necessary  to  remove  the  inability  of  the 
ahip  to  proceed  on  her  voyage,  are  the  proper  sub- 
ject of  general  average. 

The  master  may  sell  a  part  of  the  cargo  to  raise 
the  means  to  make  the  repairs,  and  such  sacrifices 
are  the  subject  of  general  average. 

[No.  63.] 

Argued  F^.  14,  1870.      Decided  Mar.  7,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California, 
libels  in  admiralty  were  filed  in  the  United 

Nora. — General  Average — see  notes,  10  L.  ed. 
U.  8.  186;  89  L.  ed.  U.  S.  748. 

Loss  by  Tolnntary  stranding  of  vessel  in  peril 
Is  snbJset  of  general  average— see  note,  20  L.  ed. 
U.  8.  J81. 
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States  District  Court  for  the  Northern  District 
of  California,  in  each  of  the  eases  included 
herein,  by  the  appellees,  sj^inst  the  ship.  Star 
of  Hope.  A  decree  having  been  entered  in 
favor  of  the  libelants  in  that  court,  the  claim- 
ants of  the  ship  took  an  app|eal  to  the  circuit 
court.  The  said  decree  having  been  aflirmed 
in  that  court,  the  libelants  took  a  further  ap- 
peal to  this  court. 

The  case  is  very  fully  stated  by  the  court. 

Messrs.  E.  Casserly,  C.  Cushing  and  W.  W. 
Boyce,  for  appellant: 

The  law  of  general  avera^,  as  it  exists  to- 
day in  the  United  States,  is  founded  on  the 
Rhodian  law,  which  is  thus  stated  in  the  Digest 
(De  lege  Rhodia  de  Jactu,  lib.  14,  tit.  2,  ch.  1 ) : 
''Lege  Rhodia  cavetur  ut  si  levandsc  navis 
gratia  jactus  mercium  pactus  est,  omnium  con- 
tributione,  sarciatur  quod  pro  omnibus  datum 
est." 

The  single  case  of  a  jettison  is  put  obviously 
B.6  the  most  common  illustration  of  the  general 
principle.  For  as  Judge  Story  remarks  (Ins. 
Co.  V.  Ashby,  13  Pet.  338),  the  same  Digest 
applies  this  same  rule  to  the  case  of  a  random 
paid  to  pirates  for  the  ship  (lib.  14,  tit.  2, 
ch.  2,  sec.  8),  and  to  the  case  of  cutting  away 
or  casting  overboard  the  masts  or  other  tackle 
in  a  stress  of  weather.  lb.  tit.  2,  ch.  3,  ch.  6 
sec  1. 

Also  (he  might  have  added),  to  the  further 
case  of  goods  put  out  of  a  ship  into  lighters  to 
relieve  her,  and  afterwards  lost.  lb.  tit.  2,  ch.  4. 

The  fundamental  principle  is,  that  "all  shall 
contribute  to  make  good  whatever  is  given  up 
for  the  good  of  all." 

For  the  purpose  of  the  present  case,  it 
may  be  safely  said  the  following  conditions 
must  exist: 

1.  The  danger  must  be  imminent  and  com- 
mon to  the  ship,  cargo  and  the  lives  of  those 
on  board. 

2.  To  avert  this  danger  from  the  whole,  tlie 
ship  or  cargo,  either  entirely  or  in  part,  must 
be  purposely  put  at  risk  in  lieu  of  the  whole. 

8.  By  the  loss  incurred,  the  safety  of  the 
other  interests  involved  must  at  least  for  the 
time  be  accomplished. 

See  Laws  of  Wisbuy,  20;  1  Pet.  Adm.  Dec 
App.  21,  25;  authorities  cited,  2  Am.  883,  n.; 
Ins.  Co.  V.  Ashby  (supra) ;  Barnard  v.  Adama, 
10  How.  303. 

In  this  case  it  cannot  seriously  be  disputed, 
that  the  first  and  last  of  these  essential  condi- 
tions or  their  full  equivalents  existed.  The 
agreed  statement  of  facts  is  explicit,  that  all  on 
board  had  every  reason  to  believe  the  ship,  car- 
go and  their  own  lives  in  the  most  imminent 
peril ;  and  that  the  captain  was  fully  justified 
in  acting  on  this  belief.  As  to  the  danger  and 
its  character,  there  can  be  no  question.  Nor 
can  there  be  any  that,  by  the  steps  taken,  the 
danger,  if  it  existed,  was  averted.  If  it  did 
not  exist,  still  there  was  every  reason  to  sup- 
pose it  did;  which,  for  the  purpose  of  the  law, 
is  the  same  thing. 

The  only  controversy  is  whether  or  not  the 
second  essential  condition  is  found  in  this  case. 
In  other  words,  whether  to  avert  the  danger 
impending  over  the  whole,  the  ship  was  pur- 
posdy  put  to  risk  in  lieu  of  the  whole,  so  as  to 
HUkke  the  damaee  afterwards  incurred  by  her 
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<aiid  of  ooune  the  oonsequent  expenses)  mat- 
ier  of  general  average  contribution. 

The  circumstances  under  which  she  was 
stranded  are  settled  by  the  agreed  statement  of 
facts. 

The  Question  is,  therefore,  as  to  the  legal 
•effect  of  those  facts.  The  decision  below  was 
that  the  effect  of  them  is  to  establish  a  case  of 
particular  avera^;  in  other  words,  to  render 
the  ship  alone  liable  for  the  damage  done  by 
the  stranding.  Appellant's  counsel,  on  the 
contrary,  contend  that  they  make  out  a  case 
for  a  general  avera^  and  contribution  by  the 
different  interests  involved.  He  submits  to 
the  court  the  two  following  propositions,  as 
being  a  just  statement  of  the  law  which  gov- 
erns this  case: 

I.  Whenever,  to  avoid  an  imminent  danger, 
common  to  the  ship,  cargo  and  the  lives  of 
those  on  board,  the  ship  is  voluntarily  or  pur- 
posely exposed  to  a  distinct  and  extraordinary 
peril  out  of  the  usual  course  of  navigation, 

•and  of  the  ship's  duties  as  a  carrier  for  the  voy- 
age, any  loss  or  damage  to  the  ship  consequent 
thereon  is  a  subject  of  general  average  con- 
tribution. 

II.  It  is  immaterial,  though  this  loss  or  dam- 
age to  the  snip  is  other  or  greater  than  was  ex- 
pected, or  whether  it  was  wrought  directly  and 
immediately  by  the  act  of  exposure,  or  inci- 
dentally h^  reason  of  the  ship  being  placed  in 
the  situation  which  made  her  liable  to  the 
injury. 

The  whole  law  of.  general  average  is  pre- 
eminently a  series  of  analogous  equities  drawn 
out  from  an  original  principle.  There  being 
BO  decided  case  precisely  the  same  as  this  in 
its  facts,  it  will  be  necessary  to  deduce  the  law 
of  this  case  by  the  same  process,  aided  by  the 
decisions  in  analogous  cases. 

The  most  obvious  general  analogy  to  sustain 
both  propositions,  is  that  of  goods  put  into  a 
lighter  to  relieve  the  ship  and  cargo,  and  after- 
wards lost  or  damaged.  This  is  a  case  of  gen- 
eral average  as  ancient  as  the  Digest  (already 
eited) ,  and  so  by  all  the  authorities  since,  with- 
out exception. 

Emerigon,  by  Meredith,  474,  citing  Ord.  Mar. 
19,  dujet;  Digest,  ante,  p.  7,  loc.  cit.;  Jacob- 
sen,  Sea  Laws,  849,  and  note,  r;  Guidon,  c.  5, 
sec.  28;  Abb.  Ship.  477;  Stev.  &  Ben.  65;  2  Phil. 
Ins.  sec.  1288,  and  note  2;  Lewis  v.  Williams, 
1  Hall.  430. 

So  in  the  highlv  analogous  case  of  goods 
lightered  out  of  a  ship  compelled  to  take  refuge 
in  a  port  to  which  she  was  not  destined,  and 
which  she  cannot  enter  without  being  relieved 
of  a  part  of  her  cargo. 

Abb.  477,  note  1. 

This  latter  case  presents  pointedly  the  fea- 
ture which  converts  a  loss  of  goods  into  a  gen- 
eral average,  namely:  that  the  lightering  is  out 
of  the  us^  course  of  narigation  for  the  voy- 
age. Where  it  is  not  so,  as  where  the  lighter 
is  in  the  common  course  of  navigation  or  busi- 
ness, the  loss  is  particular  average.  The  excep- 
tion is  fully  reco^ized. 

Emerig.  474;  2  Fhil.  Ins.  sec.  1288,  and  note 
Z;  Stev.  ft  Ben.  184;  Lewis  v.  Williams,  I  Hall, 
487. 

And  confirms  the  rule,  and  both  clearly  es- 
tablish our  true  proposition. 

Mr.  Beneeko  (Btev.  ft  Ben.  188)  very  oor- 
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rectly  deduces  the  general  rule,  that  *Srhere 
goods  are  exposed  intentionally  to  an  extraor- 
dinary danger  for  the  benefit  of  the  whole, 
they  are  entitled  to  compensation.  For  to  ex- 
pose another's  property  or  destroy  it  without 
compensation,  would  be  equally  unjust. 

Magens  (1  Mag.  160,  case  IX.  Stev.  ft  Ben. 
184,  note  a)  mentions  the  case  of  goods  put 
out  of  a  leaky  ship  on  board  of  another,  which 
was  afterwards  captured,  where  the  goods  were 
contributed  for  in  general  average. 

The  damage  to  the  ship  in  an  engagement 
for  the  purpose  of  defending  her  against  the 
enemy,  and  the  expenses  of  curing  and  main- 
taining the  wounded  ofiicers  and  men  of  the 
ship,  are  a  general  average. 

Laws  Hanse,  t.  35;  Ord.  Mar.  L  8,  t.  4,  sec 
11 ;  Code  de  Com.  sec.  263;  Jacobsen,  Sea  Laws, 
349;  2  Phil.  Ins.  sec  1310,  and  authorities 
cited;  Stev.  ft  Ben.  154,  quoting  VaUn  des 
Avar,  art.  6;  Flander,  Mar.  Law,  sec  316. 

In  Taylor  v.  Curtis,  6  Taunt.  608,  this  clear 
equity  was  denied  by  the  English  C.  B.  The 
Legislature,  as  is  not  uncommon  in  that  coun- 
try, has  since  relieved  the  harshness  of  the  law 
maintained  by  the  courts,  by  Statutes  11  and 
12  William  III.  ch.  7. 

And  see  the  cases  of  extraordinary  exposure 
or  loss  out  of  the  common  course,  in  2  PhiL 
Ins.  sec  1295.  Slipping  the  cable  to  run  out 
to  sea  to  escape  going  ashore.  Sec  1298.  Sails 
let  go  to  right  the  ship  when  on  her  beam  ends. 
Ben.  112,  sec  1299.  Applying  a  portion  of 
the  ship's  tackle  or  equipment  to  an  ^raordi- 
naiT  use.  Sees.  1308,  1309.  Cutting  the  cable 
to  keep  the  convoy  or  escape  from  an  enemy. 
Sec.  1320.  Expense  of  putting  into  a  port  out 
of  the  course  of  the  voyage  to  refit,  etc 

In  like  manner  the  general  rule  as  to  ex- 
penses is,  that  where  they  are  extraordinary  or 
out  of  the  common  course,  they  are  general 
average.  Emerig.  467,  quoting  The  Ord:  Stev. 
ft  Bftw.  61. 

The  whole  doctrine  embraced  in  point  1,  is 
conceded  by  Mr.  Amould,  2  Ins.  885.  Un- 
doubtedly it  furnishes  the  only  certain  test  of  a 
general  average  in  all  cases  and  under  all  cir- 
cumstances. &.  the  very  late  case  of  Dupont  v. 
Vance,  19  How.  162, 15  L.  ed.  584,  the  Supreme 
Court  has  stated  the  distinctive  features  of  a 
^neral  average  sacrifice,  in  these  words:  "If 
it  be  made  to  relieve  the  adventure  from  a  peril 
which  has  fallen  on  all  the  subjects  engaged  ip 
it,  the  risk  of  which  peril  was  not  assumed  by 
the  carrier,  the  charge  is  to  be  borne  propor- 
tionably  by  all  the  interests,**  etc 

The  district  court  rests  its  decision  on  the 
proposition  that  to  make  a  loss  by  stranding, 
|;eneral  average,  "The  stranding  must  be  tSe 
immediate  and  direct  result  of  an  intention  to 
effect  that  particular  object."  . 

The  doctrine  which  prevailed  below  seems  to 
have  been  that,  to  entitle  a  loss  to  come  into 
general  average,  it  must  be  not  only  the  direct, 
but  the  immediate  result  of  the  act  and  will  of 
man ;  so  that,  if  the  loss  be  by  stranding,  strand- 
ing uinst  have  been  the  very  form  of  injury 
premeditated  in  making  the  exposure  or  sac- 
rifice. 

In  the  first  place,  the  vital  principal  of  gen- 
eral average  is  the  motive  of  the  act  of  sacri- 
fice or  exposure.  That  motive  must  be  the  com- 
mon safety  of  the  other  interest  concerned.    It 
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it  that  which  gives  its  character  to  the  act;  not 
the  fact  that  any  narticnlar  damage  was  in- 
tended or  form  of  damage  or  injury  "premed- 
itated," 

The  doctrine  is  equally  opposed  to  all  the 
most  authoritative  cases  in  the  United  States. 

Gaze  V.  Reilly,  3  Wash.  (C.  C.) ,  298,  is  a  case 
in  point  in  support  of  both  our  propositions, 
the  reasoning  of  which  has  twice  received  "the 
unqualified  assent"  of  the  Supreme  Court  of 
the  United  States. 

Ins.  Co.  V.  Ashby,  13  Pet.  343;  Barnard  v. 
Adams,  10  How.  302. 

There  the  master  of  a  schooner,  hard  pressed 
l^  British  cruisers,  ran  her  upon  the  beach  at 
Long  Branch.  The  enemy,  landing  in  boats,  set 
fire  to  the  vessel  and  burned  her  to  the  water's 
edge.  The  hulk  floated  ashore  and  was  lost. 
About  half  of  the  cargo  was  saved,  part  before 
she  was  set  on  fire  and  part  after  the  fire  was 
extinguished.  Two  questions  were  raised  as  to 
the  Imbility  of  the  goods  saved  to  a  general  av- 
erage: first,  for  the  value  of  the  vessel;  and 
second,  for  that  of  the  freight  and  cargo  lost. 
The  first,  which,  in  fact,  involves  the  other,  was 
the  only  one  argued  and  decided.  The  court  held 
in  favor  of  the  eeneral  average  for  the  value  of 
the  vessel  Hie  claim  to  the  general  average  was 
opposed  by  an  eminent  lawyer  of  that  day,  Mr. 
Ihiponseau,  on  several  grounds,  some  of  which 
have  a  strUcin^  likeness  to  those  taken  against 
the  ship  in  this  case.  One  of  them  was,  that 
the  loss  of  the  vessel  was  not  contemplated  as  a 
consequence  of  the  stranding.  This  was  so  far 
true  tnat  obviously  her  destruction  was  direct- 
ly owing,  not  to  her  stranding,  but  to  her  be- 
ing set  on  fire  by  the  enemy,  which  was  not  the 
direct  and  immediate  result  of  her  stranding, 
but  an  incident  of  it  and  of  being  placed  there- 
by in  a  situation  that  exposed  her  to  that  form 
of  injury.  Of  course  it  could  not  have  been  said 
to  be  premeditated  by  the  master,  or  intended 
bv  him  more  than  any  other  form  of  destruc- 
tion possible  to  follow  his  beaching  his  vessel. 

The  court,  however,  utterly  repeb  the  objec- 
tion and  says: 

"The  truth  is,  that  it  is  the  motive  of  the  act 
in  relation  to  the  rest  of  the  property,  and  not 
the  intention  of  the  jettison  m  relation  to  the 
fate  of  the  thing  sacrificed  or  exposed  to  dan- 
ger, which  gives  rise  to  contribution." 

Again;  "If  the  exposure  of  the  vessel  be  made 
for  the  common  safety  and  be  successful,  it  is 
of  no  consequence  whether  her  total  loss  was 
produced  immediately  by  the  stranding,  or  sub- 
sequently by  placing  her  in  a  situation  by 
which  her  dest^ction  was  effected." 

See,  also,  Sims  v.  Gumey,  4  Binn.  513,  a 
ease  which,  like  Caze  v.  Reilly,  3  Wash.  (CO.), 
298,  has  twice  received  in  the  strongest  manner 
the  approval  of  the  Supreme  Court  of  the 
United  States. 

Ins.  Co.  V.  Ashby  (supra) ;  Barnard  v.  Adams 
(supra). 

From  the  violence  of  the  storm  in  Delaware 
Bay,  the  ship  in  this  case  had  to  go  ashore 
somewhere,  and  was  in  danger,  if  left  to*  herself, 
of  goinff  upon  certain  flats  where  her  situation 
would  nave  been  extremely  perilous.  The  sub- 
sequent facts  are  stated  by  the  court.  It  was 
held  a  case  of  general  average,  both  as  to  the 
damage  from  striking  on  the  ridge,  and  as  to 
that  from  stranding  on  the  beach  at  Cape  May. 
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In  that  case  the  act  of  exposure  was  staeriog 
the  ship  to  a  dangerous  shore,  though  less  dan- 
gerous than  the  fiats  where  she  must  have  gone 
but  for  the  will  and  agency  of  the  man. 

The  damage  done  by  the  loss  of  her  boats 
and  her  stranding  on  Cape  May,  was  not  only 
not  premeditated,  nor  the  result  of  an  intention 
to  effect  that  particular  object  (as  said  by 
Judge  Hoffman),  but  was  contraiy  to  the  ex* 
peciBktions  of  the  ship's  officers.  It  was,  how* 
ever,  a  consequence  of  the  original  act  of  ex- 
posure, and  partook  of  its  character  because  it 
was  produced  subsequently,  by  placing  her  in  a 
situation  which  made  her  peculiarly  liable  to 
damage,  namely:  running  her  on  the  ridge, 
where  ihe  beat  till  she  lost  two  of  her  masts 
and  her  rudder,  and  became  unmanageable. 

In  Sturgess  v.  Cary,  2  Curt.  59,  tne' master 
slipped  his  cables  and  surrendered  his  vessel  to 
the  elements,  to  be  by  them  swept  ashore  on  the 
nearest  land.  The  exposure  in  this  case  was 
the  slipping  of  the  cables.  That  having  been 
voluntary,  all  damage  consequent  thereon  was 
voluntary  also.  And  in  the  language  of  Case 
V.  Reilly  (supra),  it  was  not  material  whether 
the  loss  had  been  produced  directly  by  the  act 
of  exposure,  or  subsequently  by  the  vessel's 
being  thereby  placed  in  a  situation  in  which  she 
was  greatly  damaeed. 

In  Keynolds  v.  Ins.  Co.  22  Pick.  191,  the  Tes- 
sel  having  struck  the  bottom  and  being  in  dan- 
ger of  sinking,  the  master  slipped  his  cable  and 
she  went  ashore. 

See,  also,  to  the  same  effect,  Barnard  t. 
Adams,  10  How.  270;  Gray  v.  Wain,  2  Sersr.  ft 
R.  229,  a  case  which  has  also  b^  approved  as 
to  its  reasoning,  by  the  Supreme  Court  of  the 
United  States.    Barnard  v.  Adams  (supra). 

Besides  the  authorities  already  cited  in  sup- 
port of  both  propositions,  as  Caze  v.  Reilly,  and 
the  case  of  tne  lightered  goods,  etc,  there  are 
others  which,  though  bearing  upon  the  first, 
apply  more  particularly  in  support  of  the  see- 
ond  proposition. 

Moggrath  v.  Church,  1  Cai.  196;  Ins.  Co.  t. 
Ashby,  13  Pet.  343;  see,  also,  2  PhlL  Ins.  aee. 
1286,  and  ji.  2. 

The  case  cited  by  His  Honor,  Judge  Hoffman, 
a  decree  of  the  French  court  of  Aix,  from  Hog- 
ron  Code  de  Commerce,  art.  403,  n.  supported 
by  the  authority  of  Boulay-Paty,  is  in  direct 
conflict  with  his  own  rule,  and  fully  supports 
our  doctrine;  going  further  even  thiui  our  case 
requires.  In  that  case  the  ship's  anchor  and 
cable  had  been  voluntarily  slipped  and  lost  for 
the  general  safety,  and  the  master  having  gone 
ashore  the  next  day  to  replace  them,  the  ship 
was  stranded  in  his  absence. 

Under  such  circumstances  how  can  it  be  said 
that  the  particular  damage  was  intended  or 
premeditated,  or  that  it  was  even  the  direct 
and  immediate  result  of  the  act  of  man? 

The  attempt  was  made  below  to  get  rid  of  tlie 
principle  and  reasoning  of  certain  cases  of  dam- 
age by  stranding,  cited  for  the  ship,  on  the 
ground  that  in  those  cases  the  stranding  was  not 
only  voluntary,  but  distinctly  premeditated;  as 
in  the  case  of  The  Brutus,  Bayard  v.  Adams, 
10  How.  270;  The  Hope  Ins.  Co.  v.  Ashby,  IS 
Pet  331;  Case  v.  Reilfy,  S  Wash.  (C.  C),  298, 
etc. 

This  whole  argument  seems  to  confound  two 
things  entirely  different:  the  aet  of  exposure, 
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and  the  particular  form  of  injury  consequent 
thereon.  The  former  must  be  voluntary  or  in- 
tentionaL  The  latter  need  not  be;  frequently 
is  not;  in  many  well  recognized  cases  cannot  be. 
In  CsuEe  V.  Beilly,  the  act  of  exposure  wab 
stranding,  but  the  damage  was  from  the  burn- 
ing of  the  ship  thus  stranded. 

^'At  length"  (is  the  agreed  statement)  ''he 
determined — as  the  best  thing  to  be  done  for 
the  ffeneral  safety,  and  especially  for  the  pres- 
ervation of  the  cargo  and  lives  on  board— to 
make  t^e  attempt  to  run  in  without  a  pilot, 
preferring  all  risks  to  be  thereby  increased, 
rather  t^in  remain  outside  in  the  momentary 
apprehension  of  destruction  to  all.  ...  In 
attempting  to  enter  the  bay  the  lead  was  kept 

Soing,  showing  successively  eight,  seven,  six, 
ve,  four,  four  and  a  half,  and  four  fathoms; 
and  immediately  afterwards  the  ship  ground- 
ed, and  after  striking  heavily,  remained  fast." 

How  is  it  possible  to  deny  that  here  was  an 
exposure,  by  the  master,  of  his  ship,  to  a  dis- 
tinct and  c^raordinary  peril,  purposely  made 
by  him,  as  the  only  escape  from  the  instant  de- 
struction impending  over  ship,  cargo  and  crew  T 

The  agreea  statement  is,  that  "Stranding  was 
one  of  the  chief  risks  he  had  assumed  in  at- 
tempting to  run  in."  The  other  facts  show 
conclusively  that  he  realized  this  danger  fully. 
When  at  last  he  made  up  his  mind  to  attempt 
to  run  in  at  all  hazards,  it  was  not  because  he 
overlooked  or  underrated  the  perils  of  the  en- 
terprise; but  because  it  offered  the  only  chance 
of  escape  from  the  far  greater  dangers  that 
surrounded  him,  and  which  had  become  too 
pressing  for  further  delay;  and  because,  as  the 
agreed  statement  says,  "He  preferred  all  the 
risks  of  running  in,  to  those  of  remaining  out- 
side." 

In  the  face  of  these  facts,  it  seems  very  little 
to  the  purpose  to  urge  that  the  particular  reef 
on  which  the  ship  struck  was  unknown  to  tlic 
master;  that  he  endeavored  to  get  a  pilot;  or 
even  that  he  hoped  or  expected  to  take  her 
safely  in. 

Considerable  stress  has  been  laid  throughout 
on  the  point  that  the  master  did  not  intend 
nor  wish  to  strand  the  ship.  This  is  not  al- 
leged in  the  "statement  of  facts"  in  the  case, 
and  is  merely  an  inference  from  the  fact  that 
the  rock  or  reef  on  which  the  ship  struck  was 
not  visible  and  was  unknown  to  him.  It  is 
expressly  stated,  however,  as  a  fact,  that  "He 
determined  to  run  in  at  all  risks,"  and  that 
the  ship's  stranding  was  one  of  the  chief  risks 
he  assumed  in  undertaking  to  run  in. 

All  this  appears  to  be  on  the  theory,  that  to 
constitute  a  general  average  loss,  there  must 
be  an  intent  recklessly  to  destroy  the  thing 
selected  for  the  exposure. 

A  theory  somewhat  like  this  was  advanced  by 
the  court  in  Walker  v.  U.  S.  Ins.  Co.  11  Serg. 
Sl  R,  61.  It  is  fully  reviewed  and  rejected  by 
the  Supreme  Court  in  Barnard  v.  Adams  (su- 
pra). 

In  truth,  the  intention  to  injure  by  jactus, 
as  distinguished  from  the  intention  to  put  in 
a  situation  of  exposure  out  of  the  usual  course, 
much  less  to  injure  it  in  any  particular  man- 
ner or  by  any  particular  rock  or  shoal,  cannot 
be  an  element  of  general  average.  Otherwise, 
goods  lightered  would  never  be  entitled  to  a 
contribution;  because  as  to  them  (as  already 
remarked),  to  far  from  there  being  any  in- 
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tention  to  injure  them,  the  expectation  com- 
monly is,  that  they  will  be  saved. 

See  Caze  v.  Reilly,  3  Wash.  (C.  C),  303,  oo 
the  point. 

The  loss  or  injury  in  a  case  6f  general  aver- 
age is  rarely  the  remedy  proposed.  It  is  mere- 
ly the  result  or  the  incident  of  the  step  taken 
with  a  view  to  a  remedy. 

The  only  remaining  inquiry  is:  was  the  risk 
taken  in  this  case,  out  of  the  usual  course  of 
navigation,  and  of  the  ship's  duty  as  a  carrier 
for  the  voyage,  so  as  to  entitle  the  loss  conse- 
quent thereon  to  come  into  general  average? 

The  place  into  which  the  master  of  The  Star 
of  Hope  was  obliged  to  venture  with  her,  as 
his  only  chance  of  escape,  was  not  his  destined 
or  any  port,  but  a  wild  and  desolate  bay,  far 
from  the  paths  of  commerce  and  forsaken  by 
man,  with  a  depth  of  water  palpably  dangerotis 
and  insufficient.  The  attempt  to  take  her  in- 
to such  a  place  at  all,  was  not  only  b^ond 
his  duty,  but  could  only  be  justified  by  cir- 
cumstances so  desperate  as  to  leave  no  alterna- 
tive between  that  and  destruction. 

In  any  view,  the  expenses  of  the  repairs  at 
Montevideo  were  general  average.  The  agreed 
statement  of  facts  is  that  the  expenses  of  re- 
pairs at  Montevideo  were  necessary  to  enablo 
the  ship  to  resume  her  voyage. 

The  expenses  amounted  to  $35,359.90. 

The  ship's  value  at  San  Francisco,  her  port 
of  destination,  is  fixed  in  the  agreed  statement 
of  facts  at  $40,000,  and  at  Montevideo,  the  port 
of  repairs,  also  agreed  at  $33,000.  Hence  the 
actual  cost  of  repairs  exceeded  one  half  of  her 
value  when  repaired,  and  there  was  a  construc- 
tive total  loss. 

Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  618; 
Bradlie  v.  Ins.  Co.  12  Pet.  398. 

This  presents  for  decision  the  question, 
whether  all  the  repairs  made  in  this  case  hay- 
ing been  "necessary  repairs  to  enable  the  ship 
to  resume  her  voyage,"  are  not  general  average, 
without  regard  to  the  nature  of  the  original 
damage.  Especially  if  considered  in  connection 
with  the  fact,  that  there  was  in  this  case  a 
constructive  total  loss,  upon  which  the  master 
might  have  abandoned,  but  did  not. 

In  Plummer  v.  Wildman,  3  Maule  &  S.  482, 
it  was  held  by  Lord  Ellenborough  and  all  the 
other  judges,  that  the  repairs  necessary  to  en- 
able the  ship  to  resume  her  voyage,  were  gen- 
eral average.  And  Judge  Story  says,  in  his 
note  to  Abb.  Ship.  601,  that  the  doctrine  of 
that  case  has  been  generally  followed  in  the 
reasoning  of  our  American  courts. 

If  the  repairs  are  general  average,  the  loss 
on  the  sale  of  goods  to  pay  for  them  was  also. 

The  decision  of  the  district  court  was,  that 
the  damage  and  loss  conseqjgent  upon  the 
stranding  of  the  ship,  Star  of  Hope,  at  Monte- 
video, was  a  subject  of  particular  average. 

Upon  that  decision,  and  assuming  it  as  a 
basis,  the  claimant  of  the  ship  filed  a 
series  of  three  exceptions  to  certain  details  of 
the  report  of  the  commissioner,  which  he  con- 
tended were  incorrect,  even  under  the  princi- 
ple laid  down  by  the  district  court. 

The  commissioner  erred  in  charging  the  ship 
or  the  freight  with  any  part  of  the  alleged  ex- 
penses of  the  pretended  adjustment  made  or  at- 
tempted in  the  Port  of  San  Francisco  by  Annan, 
Embury  ft  HJaiaurd,  the  successors  of  the  orig- 
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inal  firm  of  Annan,  Talmage  k  Co.,  the  char- 
terers and  consignees  of  the  shin. 

To  the  libel  filed  for  these  expenses,  the 
claimant  put  in  a  full  demurrer. 

It  would  s^em  that  this  whole  question  is  dis- 
posed of  by  Cutler  ▼.  Rae,  7  How.  729;  see 
also,  Mintum  ▼.  Maynard,  17  How.  477,  15  L. 
ed.   235. 

There  is  not  only  no  proof  that  the  ship  was 
still  in  the  custody  of  the  libelants  when  they 
filed  their  libel,  but  the  fact  was  otherwise  and 
was  admitted  in  the  argmnent. 

The  commissioner  err^  in  assuming  as  the 
basis  of  his  estimate  of  the  contributory  value 
of  the  ship,  her  valuation  in  the  policy  of  the 
insurance  at  Boston,  admitted  to  be  $65,000, 
from  which  deducting  for  repairs  at  Monte- 
video, $32,560  (which  should  have  been  $35,- 
359.d0),  he  arrived  at  $32,400  as  her  contribu- 
tory value  in  the  adjustment. 

^e  true  basis  of  valuation  is  the  value  at 
San  Francisco,  her  port  of  destination  and  ad- 
justment, fixed  in  the  statement  of  facts  at 
$40,000. 

3  Kent,  Com.  242;  2  Pars.  Mar.  L.  420; 
Clai-k  V.  Ins.  Co.  7  Mass.  '665;  Wells  v.  Gray, 
10  Mass.  41. 

The  commissioner  erred  in  bringing  into  par- 
ticular average  or  subject  to  a  destruction  of 
''one  third  new  for  old,"  certain  expenses  at 
Montevideo  which,  though  incidental  to  the 
repairs  of  the  ship,  were  either  not  themselves 
a  permanent  benefit  to  her,  or  were  not  in- 
curred for  that  purpose. 

The  American  rule  on  this  subject  is  stated 
as  follows,  in  his  work  of  hiffh  authority: 

''Whatever  the  nature  of  the  original  injury, 
whether  from  a  voluntary  sacrifice  or  a  mere 
peril  of  the  sea,  the  wages  and  provisions  of  the 
crew  from  the  time  of  putting  away  for  the 
port,  and  every  other  expense  necessarily  in- 
curred during  the  detention,  for  the  benefit  of 
all  concerned,  arc  general  average." 

Abb.  Ship.  601,  002;  Story,  Notes.  Judge 
Story  says  the  reasoning  of  our  court  follows 
out  the  doctrine  of  I^rd  Ellenborough,  in 
Pliunmer  v.  Wildman,  3  M.  &  S.  482;  see,  also^ 
cases  cited  by  him  in  his  n.  601,  2;  Walden  v. 
Leroy,  2  Cai.  262;  Henshaw  v.  Ins.  Co.  2  Cai. 
274. 

Whatever  repairs  were  made  over  and  above 
those  reouired  to  remove  her  incapacity  to  pro- 
ceed, will  be  considered  as  having  inui^ed  to  the 
benefit  of  the  ship  alone,  and  &  be  borne  by 
her  only. 

See  Plummer  v.  Wildman  (supra),  where 
the  rule  is  fully  stated  with  the  exception  by 
all  the  Judges. 

The  rule  is  stated  on  somewhat  different 
principles  by  Phillips  (2  Ins.  §  1300).  He 
makes  the  teftt  to  be,  how  much  of  the  repairs 
is  temporary  in  its  nature,  and  how  much  is 
permanent. 

For  our  argument,  it  is  not  very  material 
which  view  is  adopted;  the  agreed  statement 
beinff  expressly  that  the  expenses  incurred  at 
Montevideo  were  necessary  to  enable  the  ship 
to  resume  her  voyage. 

This  doctrine  has  been  asserted  more  or  less 
distinctly,  in  a  great  number  of  cases.  For  in- 
■tanoe:  Walden  v.  Le  Roy,  2  Cai.  262,  vide 
decision  of  court  by  Kent,  Ch.  J.  264 ;  3  Kent, 
Com.  285;  Ins.  Co.  v.  Parker,  2  Pick.  8; 
Barker  y.  Ins.  Co.  8  Johns.  818;  Henshaw  y. 
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Ins.  Co.  2  Cai.  274,  and  vide  277,  showing  what 
was  decided  in  that  case. 

Messrs.  C.  Donohue  and  Beebe,  for  appellee: 

To  bring  a  loss  sustained  during  the  progress 
of  a  marine  adventure  within  the  definition  of 
general  average,  it  must  appear  to  have  been 
voluntarily  incurred  for  the  common  safety. 

With  regard  to  losses  or  damage  by  strand- 
ing, all  the  books  and  cases  agree  that  the 
stranding  must  be  voluntary. 

In  the  case  at  bar,  it  was  no  part  of  the  mas- 
ter's intention  to  strand  the  vessel.  The  strand- 
ing was  not  onlv  involuntary  and  unexpected; 
except  so  far  as  he  was  aware  that,  in  attempt- 
ing to  run  into  an  unknown  harbor,  he  in- 
curred the  risk  amongst  others,  and  that  it 
was  the  chief  risk  he  encountered.  That  he 
voluntarily  subjected  the  vessel  and  cargo  to 
whatever  risks  such  a  course  involved  cannot 
be  doubted;  but  it  is  equally  clear  that  he  did 
not  voluntarily  and  intentionally  strand  his 
vessel,  that  is,  that  the  stranding  was  not  the 
immediate  and  direct  result  of  an  intention  to 
effect  that  particular  object. 

Boulay-Paty,  Droit  Marit,  tom.  4,  p.  455, 
after  speaking  of  the  case  where  the  master 
adopts  the  course  (prend  le  parti)  of  strand- 
ing his  vessel,  says:  "But  a  stranding  occa- 
sioned by  any  other  event,  even  fortuitous,  or 
of  vis  major,  will*  only  produce  simple  average, 
unless  it  has  been  the  consequence  and  effect 
of  a  sacrifice  for  the  common  safety." 

It  may  be  said  that  the  whole  deviation  to 
a  port  of  distress,  and  especially  enterins^  this 
port,  was  a  sacrifice  for  the  common  safety. 

If,  then,  an  accidental  damage  of  this  kind  is 
to  be  allowed  in  general  average,  because  it 
occurred  during  a  voluntary  deviation  rendered 
necessary  by  vis  major  and,  therefore,  is  the 
effect  and  consequence  of  the  sacrifice  for  the 
common  safety,  the  same  principle  would  re- 
auire  that  every  loss  incurred  during  such  a 
deviation  should  be  contributed  for. 

The  practical  result  of  the  principle  con- 
tended for  would  be,  that  in  all  cases  of  devia- 
tion, all  the  interests  would  be  bound  to  con- 
tribute, or  would  become  the  insurer's  against 
any  accidental  damage  sustained  bv  any  one  of 
them;  and  mutual  relations  would  be  estab- 
lished very  similar  to  those  created  by  the  con- 
tract called  agermamento  mentioned  in  the 
consulate,  ch.  x.  95,  bv  which  the  ship  and 
cargo  were  confounded  m  a  common  mass,  and 
all  damages  sustained  were  paid  for  by  con- 
tribution. 

In  the  case  of  loss  or  damage  by  stranding^ 
the  language  of  the  English  and  American 
cases  and  books  is  imiform,  that  to  make  a 
strandinff  a  general  average  loss,  it  must  be  the 
immediate  result  of  the  act  and  volition  of 
man„  directed  toward  that  particular  object. 
It  ^11  not  include  the  case  of  an  aoddentasl 
stranding  which  was  the  oonsej[uenoe  of  risks 
incurred  by  deviating  to  repair  damages  oc- 
casioned by  vis  major  or  casus  f ortuitus,  which 
is  the  case  at  bar. 

The  charter  expressly  provides  that  the 
party  of  the  first  part  dotn  engage  that  the 
said  vessel,  on  and  during  the  voyage  shall  be 
kept  standi,  well  fitted,  tackled,  and  prorided 
with  every  requisite,  and  with  men  and  pro- 
visions necessary  for  such  a  voyage. 

This  charter  contains  no  exceptions  of  tlw 
seas,  acts  of  God  or  otherwise. 

76  n.  a 
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We  say  tbat  outside  of  the  ffroond  on  which 
the  court  held  with  us,  the  decree  should  be 
affirmed,  because  1^  an  express  contract,  to 
wit:  the  charter-party,  the  owner  of  the  Tcssel 
expressly  undertakes  to  keep  the  yessel  in  the 
condition  she  should  be,  at  his  own  expense,  the 
charter  makes  no  exception,  he  undertakes  to 
do  all  this  woric  himself.  There  is  no  law  to 
prevent  him  making  this  contract,  and  the  con- 
tract is  a  fair  one. 

Taking  this  yiew  of  the  case,  what  part  of 
the  repairs  should  we  contribute  to?  Why 
should  we  make  contributions  to  what  they 
were  bound  to  do? 

We  can  ask  tiiis  principle  to  sustain  our  de- 
cree».  because  if  the  principle  gives  us  »more 
than  the  court  below  did,  It  wiO  at  least  sus- 
tain what  we  have  got. 

12  N.  Y.  561;  2Duer,  286;  1  Blatchf.  (C.C.) 
360. 

No  question  can  be  raised  here  that  the  party 
had  the  right  to  raise  and  failed  to  do  below,  to 
disturb  the  decree  here,  and  it  is  clear  that  all 
the  questions  attempted  to  be  raised  here,  ex- 
cept the  question  of  contribution,  are  not  in  a 
situation  to  be  raised. 

1.  The  case  of  La  Tourette  v.  Burton,  Com- 
mander-in-Chief, 1  Wall.  43,  17  L.  ed.  609,  and 
other  cases,  are  dear,  that  the  points  of  ex- 
ception must  fairly  be  raised  to  tne  report. 

2.  The  attempt,  after  years  of  silence,  to 
open  the  matter  by  getting  in  new  facts  or  old 
facta  not  relied  on  at  the  time,  is  not  to  be 
favored,  and  should  not  be  allowed. 

3.  In  this  case,  the  parties  to  the  case  had 
the  right,  after  the  hearing,  to  have  another 
reference,  to  ascertain  anytmng  left  open. 

From  this  report,  after  the  decision  on  the 
merits,  the  appeal  is  taken  without  any  request 
in  the  district  to  have  the  new  reference  or  to 
change  the  merits  in  any  way;  nor  can  the 
court,  after  looking  at  all  the  proceedings,  say 
that  anything  remains  open  but  the  general  one. 

The  only  question  that  the  appeal  reaches 
has  been  fairly  decided  against  the  claimant, 
and  to  open  anew  all  the  accounts  which  the 
party  had  the  right  to  haye  passed  on,  the 
report  on  which  as  to  items  they  seem  to  be 
satisfied  with,  would  be  contrary  to  justice 
between  the  parties. 

• 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

These  are  appeals  in  admiralty,  brought  here 
by  the  claimants  of  the  ship,  Star  of  Hope, 
from  a  decree  of  the  cinmit  court,  rendered  on 
appeal  from  a  decree  of  the  district  court,  in 
four  suits  in  rem  instituted  against  the  ship  in 
the  latter  court,  three  being  for  the  non-per- 
formance of  a  contract  of  affreightment,  and 
the  other  for  services  rendered,  and  liabilities 
and  expenses  incurred,  as  consignees  of  the 
vesseL  Twelve  other  suits  were  also  instituted 
against  the  ship  by  other  shippers  for  the  non- 
delivery of  their  respective  smpments,  in  which 
no  appeals  were  taken,  as  the  amount  in  con- 
troversy in  the  several  cases  was  less  than 
$2,000. 

1.  Beference  to  one  of  the  libels  for  the  non- 
performance of  the  affreightment  contract  will 
be  sufficient,  as  they  all  contain  substantially 
the  same  allegations.  Take  the  first  one  for 
example,  which  was  filed  by  the  charterers. 
They  describe  the  intended  voyage  as  one  from 
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the  Port  of  New  York  to  the  Port  of  San  Fran- 
cisco; they  also  allege  that  the  goods  were 
shipped  on  board  the  vessel;  that  she  sailed  on 
the  10th  of  February,  1866,  from  the  port  of 
shipment;  that  on  the  18th  of  April  following, 
in  entering  or  attemj^ing  to  enter  the  Port  ol 
San  Antonio,  she  accidentally  *grounded  [*aa3 
or  stranded  upon  a  bank  or  shoal  there  situ- 
ated; that  she  thereby  received  sudi  injuries 
that  she  was  obliged,  in  order  that  she  might  be 
able  to  continue  the  voyage,  to  put  biudc  to 
Montevideo  for  repairs;  that  the  master,  after 
the  vessel  arrived  there,  being  without  money, 
credit,  or  other  means  to  execute  the  repairs, 
sold  a  valuable  portion  of  the  goods  shipped  by 
and  belonging  to  the  libelants,  of  the  value  of 
$44,700,  and  with  the  proceeds  thereof  paid  for 
the  said  repairs;  that  the  repairs  having  been 
thus  made  the  ship  resumed  her  voyage,  and 
arrived  safely  at  her  port  of  destination;  that 
by  reason  of  the  sale  of  thdr  goods  the  libel- 
ants lost  the  whole  amount  sold,  and  that  the 
master  and  owners  of  the  ship  neglect  and  re- 
fuse to  make  restitution. 

2.  Prior  to  the  filing  of  the  answer  the  fifteen 
affreightment  suits  were  consolidated,  and  leave 
was  ^ven  to  the  claimants  of  the  ship  to  file 
one  ffeneral  answer  to  all  those  libels,  and  also 
to  file  one  general  stipulation  therein  for  costs 
and  expenses. 

Pursuant  to  that  leave  the  claimants  filed 
their  answer,  in  which  they  allege  that  the  in- 
jui^  and  damage  to  the  ship  at  fiie  Bay  of  San 
Antonio  were  incurred  by  the  master  volunta- 
rily and  deliberately  for  the  general  safety, 
and  especially  for  the  safety  of  the  cargo  and 
the  lives  of  those  on  board,  and  that,  conse- 
quently, all  loss  and  damage  sustained  by  the 
ship  at  that  bay,  and  all  costs  and  expenses  of 
the  subsequent  repairs,  and  all  other  necessary 
costs  and  expenses  incurred  while  at  Montevideo 
and  in  gettmg  to  sea  again,  together  with  th« 
costs  and  expenses  incurred  for  the  wages  and 
provisions  of  the  master,  officers  and  crew,  to 
the  time  when  the  ship  resumed  her  voyage, 
are,  of  right  and  accordmg  to  law,  a  subject  of 
general  average  contribuUon,  to  be  borne  by 
the  ship,  her  freight,  and  her  cargo,  and  also 
by  the  owners  thereof  in  their  just  proportions. 
The^  also  allege  that  the  goods  of  the  libelants 
having  been  sold  by  necessity  to  execute  the 
repairs,  are,  of  right,  to  be  included  in  the 
general  average,  together  with  all  loss  and 
damage  to  the  libelants  in  consequence  of  the 
sale  at  the  port  of  distress. 

*3.  Brief  reference  must  also  be  made  [*S94 
to  the  libel  filed  by  the  consignees  of  the  ship, 
as  the  fourth  appeal  under  consideration  is 
from  that  part  of  the  decree  relating  to  that 
suit.  Annexed  to  the  libel  is  a  schedme  setting 
forth  the  particular  expenses  and  liabilities  in- 
curred for  which  the  suit  is  brought,  and  the 
appellants,  in  response  to  that  claim,  allege,  in 
the  answer,  that  if  any  such  disbursements 
were  made,  or  any  such  expenses  or  liabilities 
were  incurred,  as  is  therein  supposed,  the  same 
are  a  portion  of  the  general  average  upon  the 
ship,  her  freight,  and  cargo,  to  1^  borne  by 
them,  all  ratably,  as  alleged  in  the  answer  to 
the  other  libels. 

Both  parties  consenting,  the  cause  was  re- 
ferred to  a  commissioner  to  tiJce  and  stato  an 
account  and  adjustment,  upon  the  basis  that 
the  damage,  loss,  and  expenses  incurred  by  the 
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ship  are  subject  of  general  average  contri- 
bution, as  contended  by  the  claimant.  Subse- 
quent to  that  order,  and  before  the  hearing,  the 
parties  filed  the  agreed  statement  of  facts  set 
forth  in  the  record.  Although  filed  subsequent 
to  the  order  of  reference,  still  it  is  quite  evi- 
dent that  it  was  drawn  up  and  agreed  to  prior 
to  the  order,  as  one  of  the  conditions  of  the 
order  is  that  it  shall  not  affect  prejudicially 
the  agreements  of  the  parties  as  contained  in 
the  agreed  statement. 

Other  evidence  was  introduced  in  addition 
to  what  is  contained  in  the  agreed  statement, 
and  the  commissioner  having  heard  the  parties 
reported  in  his  conclusions  in  writing  to  the 
court,  as  directed  in  the  order  of  reference. 
Exceptions  to  the  report  were  duly  taken  by 
both  parties,  and  they  were  again  heard  in  sup- 
port of  the  same;  but  the  court  being  of  the 
opinion  that  the  damage,  loss,  and  expenses  in- 
curred by  the  ship,  as  described  in  the  answer 
and  in  the  agreed  statement,  are  not  the  proper 
subject  for  general  average  contribution,  sus- 
tained the*  exceptions  filed  by  the  libelants, 
overruled  those  filed  by  the  claimants,  and  en- 
tered the  decree  set  forth  in  the  transcript. 
Appeal  was  taken  by  the  claimants  from  that 
decree  to  the  circuit  court,  where  the  decree  of 
the  district  court  was  in  all  things  affirmed, 
aas*]  Dissatisfied  *with  the  decree  as  affirmed, 
the  claimants  appealed  to  this  court,  and  still 
insist  that  the  damage,  loss,  and  expenses  in- 
curred by  the  ship  are  the  proper  subject  of 
general  average  l^tween  the  ship,  her  cargo, 
and  freight,  as  alleged  in  the  answer,  which  is 
the  principal  question  presented  for  decision. 

4.  Much  less  difficulty  will  attend  the  solu- 
tion of  the  question  than  is  usual  in  cases  of 
this  description,  as  all  the  facts  material  to  be 
considered  in  deciding  the  case  are  set  forth 
in  the  agreed  statement  signed  by  the  counsel 
of  the  respective  parties. 

Part  of  the  cargo  was  furnished  by  the  char- 
terers, but  large  quantities  of  goods  were  also 
shipped  by  the  libelants  in  the  other  libels, 
numbered  from  two  to  fifteen  inclusive,  and 
the  owners  of  the  ship  also,  by  the  consent  of 
the  charterers,  shipped  two  hundred  and  forty- 
four  and  a  half  tons  of  coal  on  their  own  ac- 
count. They  were  not  interested  in  the  other 
shipments,  nor  is  it  necessary  to  describe  the 
goods  composing  the  residue  of  the  cargo,  ex- 
cept to  say  that  among  the  merchandise  shipped 
were  five  hundred  casks  and  packages  of  spirit- 
uous liquors,  and  forty  or  fifty  kegs  of  gun- 
powder, prepared  as  "patent  safety  fuses."  and 
the  agreed  statement  shows  the  spirituous 
liquors  were  stored  next  to  the  con  I  shipped  by 
the  owners. 

With  a  full  cargo  on  board,  the  ship  sailed 
for  her  port  of  destination  on  the  day  alleged 
in  the  pleadings,  and  during  the  voyage,  to 
wit:  on  the  14tn  of  April  following,  it  was  dis- 
covered that  great  quantities  of  smoke  and 
vapor  were  issuing  from  the  fore  and  after 
hatches  of  the  ship.  She  was  proceeding  on  her 
voyage,  at  the  tune  the  discovery  was  made, 
in  latitude  forty-six  degrees  south,  longitude 
fifty-three  degrees  west,  but  the  weather  was 
squally  and  the  sea  was  rough.  Precautions, 
such  as  are  usual  on  such  occasions,  were  im- 
mediately adopted:  the  hatches  were  fastened 
down,  and  "everything  made  tight,"  in  order  to 
check  as  much  as  possible  the  progress  of  the 
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fire,  at  least  imtil  a  port  of  succor  could  be 
reached. 

Great  alarm  was  felt,  and  the  fears  of  all 
were  much  increased  *by  the  fact,  well  [*a26 
known  to  all,  that  the  cargo  contained  prepared 
gunpowder  and  large  quantities  of  spirituous 
liquors.  Under  the  circumstances  the  crew  re- 
fused to  continue  the  voyage,  and  the  master 
determined,  very  ]^operlv,  as  the  parties  agree, 
to  make  for  the  ^y  of  San  Antonio,  on  the 
southeast  coast  of  Patafironia,  as  the  nearest 
anchorage,  and  at  the  end  of  four  days  the 
ship  arrived  off  that  bay,  and  set  the  usual 
signal  for  a  pilot. 

Throughout  that  period  the  signs  of  fire  con- 
tinued to  increase,  and  in  getting  up  the  chains, 
so  as  to  be  ready  to  cast  anchor  without  delay, 
they  were  found  to  be  quite  hot,  and  there  were 
other  indications  of  fire,  which  greatly  height- 
ened the  general  alarm.  Unwilling  torun  into 
a  bay,  unknown  to  him,  without  a  pilot,  the 
master  set  his  signal  as  aforesaid,  and  waited 
three  hours  for  one,  but  no  one  came,  and  it  be- 
came evident  that  none  could  be  expected,  as 
the  coast  was  wild  and  desolate. 

Something  must  be  done,  as  the  alarm  in- 
creased as  the  inopending  peril  became  more  im- 
minent. Haul  off,  the  master  could  not,  as  the 
wind  and  waves  were  against  any  such  move- 
ment. He  could  not  resume  the  voyage  for  the 
same  reason,  and  also  because  the  crew  utterly 
refused  their  co-operation;  nor  could  he  whn 
safety  any  longer  attempt  to  "lie  to,"  as  the 
ship  was  gradimlly  approaching  the  shore,  and 
because  she  was  exposed  both  to  the  impending 
peril  of  fire  on  board,  and  to  the  danger, 
scarcely  less  inuninent,  of  shipwreck  from  the 
wind  and  waves.  Nothing,  therefore,  remained 
for  the  master  to  do,  which  it  was  within  his 
power  to  accomplish,  but  to  run  the  vessel 
ashore,  which  it  is  agreed  by  the  parties  would 
have  resulted  in  the  "certain  and  almost  in- 
stant loss  of  vessel,  cargo  and  all  on  board ,*'  or 
to  make  the  attempt  to  run  into  the  bay  with- 
out the  assistance  of  a  pilot.  Evidently  he 
would  have  been  faithless  to  every  interest  00m- 
mitted  to  his  charge  if  he  had  attempted  to 
beach  the  vessel  at  that  time  and  place,  as  the 
agreed  statement  shows  that  the  weather  was 
rough,  that  the  wind  was  high  and  blowing 
towards  the  land  with  a  heavy  sea,  and  that  the 
shore  was  rocky  and  precipitous. 

•What  the  master  did  on  the  occasion  l*:i^7 
is  well  described  by  the  parties  in  the  agreed 
statement  in  which  they  say  he  at  length  de- 
termined, as  the  best  thing  to  be  done  for  the 
general  safety,  and  especially  for  the  preserva- 
tion of  the  cargo  and  the  lives  of  those  on 
board,  to  make  the  attempt  to  run  in  without 
a  pilot,  preferring  all  risks  to  be  thereby  in- 
curred rather  than  to  remain  outside  in  the 
momentary  apprehension  of  destruction  to  all, 
and  the  parties  agree  that  he  was  fully  justi- 
fied in  his  decision  as  tested  by  all  the  cir- 
cumstances, although  the  ship  in  attempting  to 
enter  the  bay  grounded  on  a  reef,  and  before 
she  could  be  got  to  sea  a^in  sprung  a  leak  and 
sustained  very  serious  injuries  in  her  bottom. 

Great  success,  however,  attended  the  move- 
ment, notwithstanding  those  injuries,  as  the 
water  taken  in  by  the  ship  extinguished  the 
fire,  and  the  ship  remained  fast  and  secure 
from  shipwreck  until  the  winds  subsided  and 
the  sea  became  calm. 
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Repairs  ocmld  not  be  made  at  that  place,  and 
tlie  parties  agree  that  the  injuries  to  the  ship 
were  such  as  folly  justified  the  master  in  re- 
turning to  Montevideo  for  that  purpose,  as  that 
was  the  nearest  port  where  the  repairs  oould 
be  made.  He  arrived  there  on  the  twenty- 
seventh  of  the  same  month,  and  it  appears  by 
the  agreed  statement  that  the  just  and  neces- 
sary expenses  incurred  by  the  smp  at  that  port 
to  enable  her  to  resume  the  voyage  were  $100,- 
000,  including  repairs,  unloading,  warehousing, 
and  reloading  of  the  cargo,  and  that  the  mas- 
ter, being  without  funds  or  credit,  was  obliged 
to  sell  a  considerable  portion  of  the  cargo  to 
defray  those  expenses. 

Repaired  and  rendered  seaworthy  by  those 
means,  the  ship,  on  the  11th  of  September,  in 
the  same  year,  resumed  her  vovage  and  arrived 
at  her  port  of  destination  on  the  7th  of  Decem- 
ber following,  and  the  master,  without  unneces- 
sary delay,  delivered  the  residue  of  the  ship- 
ments in  good  order  to  the  respective  consign- 
ees, as  required  by  the  contract  of  affreightment. 
S28*]  *5.  General  average  contribution  is  de- 
fined to  be  a  contribution  by  all  the  parties  in 
a  sea  adventure  to  make  good  the  loss  sustained 
by  one  of  their  number  on  account  of  sacri- 
fices voluntarily  made  of  part  of  the  ship  or 
cargo  to  save  the  residue  and  the  lives  of  tnose 
on  board  from  an  impending  peril,  or  for  ex- 
traordinary expenses  necessarily  incurred  by 
one  or  more  of  the  parties  for  the  f^eneral  bene- 
fit of  all  the  interests  embarked  in  the  enter- 
prise. Losses  which  give  a  claim  to  average  are 
usually  divided  into  two  great  classes:  (1) 
Those  which  arise  from  sacrifices  of  part  of  the 
ship  or  part  of  the  cargo,  purposely  made  in 
order  to  save  the  whole  adventure  from  perish- 
ing. (2)  Those  which  arise  out  of  extraordi- 
nary expenses  incurred  for  the  joint  benefit  of 
ship  and  cargo. 

2  Am.  Ins.  770;  McAndrews  v.  Thatcher,  3 
Wall.  365,  18  L.  ed.  159. 

Common  justice  dictates  that  where  two  or 
more  parties  are  enj;aged  in  the  same  sea  risk, 
and  one  of  them,  in  a  moment  of  imminent 
peril  makes  a  sacrifice  to  ayoid  the  impending 
danger  or  incurs  extraordinary  expenses  to  pro- 
mote the  general  safety,  the  loss  or  expenses  so 
incurred  shall  be  assessed  upon  all  in  propor- 
tion to  the  share  of  each  in  the  adventure.  2 
Pars.  Ins.  210;  1  Pars.  Ship.  346;  2  Pars.  Ins. 
277 ;  McAndrews  v.  Thatcher,  supra. 

Where  expenses  are  incurred  or  sacrifices 
made  on  account  of  the  ship,  freight,  and  caroo, 
by  the  owner  of  either,  the  owners  of  uie 
other  interests  are  bound  to  make  contribution 
in  the  proportion  of  the  value  of  their  several 
interests,  but  in  order  to  constitute  a  basis  for 
such  a  claim  it  must  appear  that  the  expenses 
or  sacrifices  were  occasioned  by  an  apparently 
imminent  peril;  that  they  were  of  an  extraordf- 
nary  character;  that  they  were  voluntarily 
made  with  a  view  to  the  general  safety;  and 
that  thc^  accomplished  or  aided  at  least  in  the 
accomplishment  of  that  purpose.  2  Phill. 
Ins.  61. 

Authorities  may  be  found  which  attempt  to 
qualify  this  rule,  and  assert  that  where  the 
situation  of  the  ship  was  such  that  the  whole 
advMiture  would  certainly  and  unavoidably 
SS9*]  *have  been  lost  if  the  sacrifice  in  question 
had  not  been  made,  the  party  making  H  cannot 
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claim  to  be  compensated  by  the  other  interesth, 
because  it  is  sud  that  a  thing  cannot  be  re- 
garded as  having  been  sacrificed  which  had 
already  ceased  to  have  any  value,  but  the  cor- 
rectness of  the  position  cannot  be  admitted 
unless  it  appears  that  the  thing  itself  for 
which  contribution  is  claimed  was  so  situated 
that  it  could  not  possibly  have  heat  saved,  and 
that  its  sacrifice  did  not  contribute  to  the  safe- 
tv  of  the  crew,  ship,  or  cargo*  Saoifices,  where 
there  is  no  peril,  present  no  claim  for  contribu- 
tion, but  the  greater  and  more  imminent  the 
peril  the  more  meritorious  the  claim  for  such 
contribution,  if  the  sacrifice  was  voluntary  and 
contributed  to  save  the  associated  interests 
from  the  impending  danser  to  which  the  same 
were  exposed.  M.  &  P.  Ship.  320;  MacL  Ship. 
356;  Barnard  v.  Adams,  10  How.  270. 

Such  claims  have  their  foundation  in  equity, 
and  rest  upon  the  doctrine  that  whatever  is  sac- 
rificed for  the  common  benefit  of  the  associated 
interests  shall  be  made  good  by  all  the  interests 
which  were  exposed  to  the  common  peril  and 
which  were  saved  from  the  common  danger  by 
the  sacrifice.  Much  is  deferred  in  such  an 
emergen<nr  to  the  judgment  and  decision  of  the 
master;  but  the  autlK>rities,  everywhere,  agree 
that  three  things  must  concur  in  order  to  con- 
stitute a  valid  claim  for  general  average  con- 
tribution; first,  there  must  be  a  common  dan- 
ger to  which  the  ship,  cargo,  and  crew  were  all 
exposed,  and  that  danger  must  be  Imminent  and 
apparently  inevitable,  except  by  incurring  a 
loss  of  a  portion  of  the  associated  interests  to 
save  the  remainder.  Second,  there  must  be  the 
voluntary  sacrifice  of  a  part  for  the  benefit  of 
the  whole,  as,  for  example,  a  voluntary  jettison 
or  casting  away  of  some  portion  of  the  associ- 
ated interests  for  the  purpose  of  avoiding  the 
common  peril,  or  a  voluntary  transfer  of  the 
common  peril  from  the  whole  to  a  particular 
portion  of  those  interests.  Third,  the  attempt 
so  made  to  avoid  the  common  peril  to  which  all 
those  interests  were  exposed  *must  be  [*a3o 
to  some  practical  extent  successful,  for  if  noth- 
ing is  saved  there  cannot  be  any  such  contribu- 
tion in  any  case.  Barnard  v.  Adams,  10  How. 
303;  Patten  v.  Darling,  1  Cliff.  262;  2  Pars. 
Ins.  278. 

Equity  requires,  says  Emerigon,  that  in  these 
cases  those  whose  effects  have  been  preserved 
by  the  loss  of  the  merchandise  of  others  shall 
contribute  to  this  damage,  and  commercial 
policy  as  well  as  equity  favors  the  principle  of 
contribution,  as  it  encourages  the  owner,  if 
present,  to  consent  that  his  property,  or  some 
portion  of  it,  may  be  cast  away  or  exposed  to 
peculiar  and  special  danp^er  to  save  the  associ- 
ated interests  and  the  lives  of  those  on  board 
fi^om  impending  destruction ;  and  if  not  present, 
the  moral  tenden<nr  of  the  well-known  commer- 
cial usaffe  is  to  induce  the  master  to  exercise  an 
independent  judgment  in  the  emergency  for  ^e 
benefit  of  all  concerned.    Emeriffon,  467. 

Masters  are  often  compelled.  In  the  perform- 
ance of  their  duties,  to  choose  between  the  prob- 
able consequences  of  imminent  perils  threaten- 
ing the  loss  of  the  ship,  cargo  and  all  on  board, 
and  a  sacrifice  of  some  portion  of  the  asso- 
ciated interests  in  their  custody  and  under  their 
control,  as  the  only  means  of  averting  the  dan- 
gers of  the  impending  peril  in'  their  power  to 
employ.     They  must  elect  in  such  an  emer- 
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gency,  and  if  they,  in  the  exercise  of  their  best 
skill  and  judgment,  decide  that  it  is  their  duty 
to  lighten  the  ship,  cut  away  the  masts,  or  to 
strand  the  vessel,  courts  of  justice  are  not  in- 
clined to  overrule  their  determinations. 

Owners  of  vessels  are  under  obligation  to 
employ  masters  of  reasonable  skill  and  judg- 
ment in  the  performance  of  their  duties,  but 
they  do  not  contract  that  they  shall  possess 
such  qualities  in  an  extraordinary  degree,  nor 
that  they  shall  do  in  any  given  emergency  what, 
after  the  event,  others  may  think  would  have 
been  best.  From  the  necessity  of  the  case,  the 
law  imposes  upon  the  master  the  duty,  and 
clothes  him  with  the  power,  to  j[udge  and  de- 
termine at  the  time,  whether  the  circumstances 
of  danger  in  such  a  case  are  or  are  not  so  great 
and  pressing  as  to  render  a  sacrifice  of  a 
231*]  *  portion  of  the  associated  interests  in- 
dispensable for  the  common  safety  of  the  re- 
mainder. Standing  upon  the  deck  of  the  vessel, 
with  a  full  knowledge  of  her  strength  and  oon- 
dition,  and  of  the  state  of  the  elements  which 
threaten  a  common  destruction,  he  can  best  de- 
cide in  the  emer^^cy  what  the  necessities  of 
the  moment  require  to  save  the  lives  of  those 
on  board  and  the  property  intrusted  to  his 
care,  and  if  he  is  a  competent  master,  if  an 
emergency  actually  existed  calling  for  a  de- 
cision whether  such  sacrifice  was  required,  and 
if  he  appears  to  have  arrived  at  his  conclusion 
with  due  deliberation,  by  a  fair  exercise  of  his 
own  skill  and  judgment  with  no  unreasonable 
timidity,  and  with  an  honest  intent  to  do  his 
duty,  it  must  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  his  decision  was 
wisely  and  properly  made.  Lawrence  v.  Min- 
turn,  17  How.  110,  15  L.  ed.  62;  Dupont  v. 
Vance,  19  How.  166,  15  L.  ed.  686;  Patten  v. 
Darling,  1  Qiff.  264. 

Controversies  respecting  the  allowance  or 
adjustment  of  general  average  more  frequently 
arise  in  cases  where  the  sacrifice  made  con- 
sisted of  a  jettison  of  a  portion  of  the  cargo 
than  in  respect  to  any  other  disaster  in  naviga- 
tion.   Birkley  v.  Presgrave,  1  East,  227. 

Explanations  and  illustrations  upon  the  sub- 
ject, therefore,  whether  found  in  treatises  or  in 
judicial  decisions,  are  usually  more  particularly 
applicable  to  cases  of  that  description  than  to 
a  case  where  the  vessel  was  stranded,  but  the 
leading  principles  of  law  by  which  the  ri|;ht8 
of  parties  are  to  be  ascertained  and  determined 
in  such  cases  are  the  same  whether  the  sacrifice 
made  consisted  of  a  part  of  the  caigo  or  of  a 
part  or  the  whole  of  tne  ship,  as  the  controlling 
rule  is,  that  what  is  given  for  the  general  bene- 
fit of  all  shall  be  made  good  bv  the  contribution 
of  all,  which  is  the  germ  and  the  substance  of 
all  the  law  upon  the  subject. 

Doubts  at  one  time  were  entertained  whether 
a  loss  occasioned  by  a  voluntary  stranding  of  a 
vessel,  even  though  it  was  made  for  the  general 
safety,  and  to  avoid  the  probable  consequences 
of  an  imminent  peril  to  the  whole  adventure, 
was  the  proper  subject  of  general  average  oon- 
asa*]  tnbution,  but  *these  doubts  have  long 
since  been  dissipated  in  most  jurisdictions,  and 
they  have  no  place  whatever  in  the  jurispru- 
dence of  the  United  States. 

Where  the  ship  is  voluntarily  run  ashore  to 
avoid  capture,  foundering,  or  shipwreck,  and 
she  is  afterwardi  recovered  to  as  to  be  able  to 
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perform  her  voyage,  the  loss  resulting  from  the 
stranding,  says  Mr.  Amould,  is  to  be  made 
good  by  general  average  contribution,  and  the 
writer  adds  that  there  is  no  rule  more  clearly 
established  than  this  by  the  uniform  course  of 
maritime  law  and  usage.  2  Am.  Ins.  7M; 
Lewis  V.  Williams,  1  Hall.  440. 

Sustained  as  that  proposition  is  at  the  pres- 
ent day  by  universal  consent,  it  does  not  9eem 
to  be  necessary  to  refer  to  other  authorities  in 
its  support,  nor  is  it  necessary  to  enlarge  that 
rule  in  order  to  dispose  of  the  present  contro- 
versy, but  to  prevent  any  misconception  as  to 
the  views  of  the  court  it  is  deemed  proper  to 
add  that  it  is  settled  law  in  this  court  that  the 
case  is  one  for  seneral  average,  although  the 
ship  was  totally  lost,  if  the  stranding  was  vol- 
untary and  was  desisned  for  the  common 
safety,  and  it  appears  that  the  act  of  stranding 
resulted  in  saving  the  cargo.  Ins.  Co.  v.  Ashby» 
IS  Pet  381;  Caze  v.  Reilly,  3  Wash.  (C.  C.) 
298;  Sims  v.  Qum^,  4  Binn.  613;  Gray  v. 
Wain,  2  S.  &  R.  229;  1  Pars.  Ship.  372;  Meri- 
thew  V.  Sampson,  4  Allen,  192. 

Undoubtedly  the  sacrifice  must  be  voluntary 
and  must  have  been  intended  as  a  means  of 
saving  the  remaining  property  of  the  adven- 
ture, and  the  lives  of  those  on  board,  and  un- 
less such  was  the  purpose  of  the  act  it  gives  no 
claim  for  contribution,  but  it  is  not  necessary 
that  there  should  have  been  any  intention  to 
destroy  the  thing  or  things  cast  away,  as  no 
such  intention  is  ever  supposed  to  exist.  On 
the  contrary,  it  is  sufficient  that  the  property 
was  selected  to  suffer  the  common  peril  in  the 
place  of  the  whole  of  the  associated  interests, 
that  the  remainder  might  be  saved.  1  Pars. 
Ship.  348. 

6.  Suggestion  is  made  that  the  act  of  strand- 
ing of  the  vessel  in  this  case  was  not  a  volun- 
tary act^  as  the  reef  where  *8he  ground-  [*a33 
ed  was  not  visible  at  the  time  and  was  un- 
known to  the  master,  but  the  agreed  statement 
shows  that  in  undertaking  to  nm  into  the  bay 
the  master  knew  that  the  chief  risk  he  had  to 
encounter  was  the  stranding  of  the  ship,  and 
the  precautions  which  he  took  to  guard  aj^inst 
that  danger  show  to  the  entire  satisfaction  of 
the  court  that  the  disaster  was  not  altogether 
unexpected.  As  the  ship  advanced  the  lead 
was  constantly  employed,  showing  eight  fath- 
oms at  the  first,  then  seven,  then  six  only,  and 
so  on,  the  depth  continuing  to  diminish  at  each 
throw  of  the  lead  until  the  ship  grounded  and 
remained  fast. 

Qrant  that  the  master  did  not  intend  that  the 
ship  should  ground  on  that  reef,  still  it  i» 
clear  that  he  was  aware  that  such  a  danger  wa» 
the  chief  one  he  had  to  encounter  in  entering 
the  bay,  and  the  case  shows  that  he  deliberate- 
ly elected  and  decided  to  take  that  hazard 
rather  than  to  remain  outside,  where,  in  hi» 
judgment^  the  whole  interests  under  his  control, 
and  the  Uves  of  all  on  board  were  exposed  to- 
imminent  peril  if  not  to  certain  destruction. 
Under  these  circumstances  it  is  not  possible  to 
decide  that  the  will  of  the  man  did  not  in  some 
degree  contribute  to  the  stranding  of  the  ship* 
which  is  all  that  is  required  to  constitute  the 
stranding  a  voluntary  act  within  the  meaning 
of  the  commercial  law.  2  Am.  Ins.  7to$ 
Ehnerigon,  324. 

Suppose  the  storm  outaide  the  bay  was  fare- 
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sistible  and  OTerpowering,  still  it  does  not  fol- 
low that  there  was  no  exercise  of  judgment,  for 
there  may  be  a  choice  of  perils  when  there  is 
no  possibility  of  perfect  safety.  Sims  t.  Gur- 
ney,  4  Binn«  525;  2  Pars.  Const.  (5th  ed.)  325, 
and  note,  y. 

Destruction  of  all  the  interests  was  apparent- 
ly certain  if  the  ship  remained  outside,  but  the 
master  under  tiie  circumstances  elected  to  enter 
the  bay,  without  the  assistance  of  a  pilot,  know- 
ing that  there  was  great  danger  that  ttte  ship 
might  ground  in  the  attempt,  but  his  decision 
was,  that  it  was  better  for  all  concerned  to 
make  the  attempt  than  to  remain  where  he  was, 
even  if  she  did  ground,  and  the  result  shows 
that  he  decided  wisely  for  all  interests,  as 
a34*]  damage  resulted  *to  none  except  to  the 
ship,  and  she  would,  doubtless,  have  been  de- 
stroyed if  she  had  continued  to  remain  outside 
of  the  bay.    Rea  v.  Cutler,  1  Sprague,  136. 

Guided  by  these  considerations,  our  conclu- 
sion is,  that  the  loss  and  damsj^  sustained  by 
the  ship  at  the  place  of  the  disaster,  and  the 
costs  and  expenses  of  the  repairs,  and  all  the 
other  costs  and  expenses  as  charged  in  the 
adjustment,  are  the  proper  subject  of  general 
average  contribution,  as  alleged  by  the  claim- 
ants in  their  answer. 

Details  will  be  avoided,  as  the  decree  must 
be  reversed  and  the  cause  remanded  for  further 
proceedings. 

7.  Apart  from  the  error  in  the  principle  of 
the  decree  there  is  a  manifest  error  in  the 
amount  allowed  in  the  first  case,  but  inasmuch 
as  there  must  be  a  new  hearing  and  a  new  de- 
cree, the  correction  of  the  error  can  best  be 
made  in  the  circuit  court. 

Brief  consideration  must  also  be  given  to  the 
exceptions,  taken  by  the  claimants,  to  the  re- 
port of  the  commissioner,  which  were  over- 
ruled by  the  court.  They  are  three  in  number, 
and  they  will  be  considered  in  the  order  in 
which  they  were  made. 

1.  That^he  commissioner  erred  in  charging 
the  ship  or  freight  with  any  part  of  the  ex- 
penses incurred  by  the  charterers  in  the  ex 
parte  adjustment  procured  by  them  prior  to  the 
order  of  reference  to  the  commissioner. 

Unusual  difficulty  attends  the  inquiry,  on  ac- 
count of  the  indefUiite  character  of  the  excep- 
tion and  the  uncertain  state  of  the  evidence, 
but  the  conclusion  of  the  court  being  that  the 
case  is  one  for  general  average,  it  seems  to  the 
court  that  those  expenses  constitute  a  matter  to 
be  adjusted  between  the  charterers  and  the  li- 
belants irrespective  of  the  controversy  pre- 
sented in  this  record,  unless  the  results  of  that 
adjustment  were  adopted  and  used  by  the  com- 
missioner. Influenced  by  these  suggestions  the 
exception  is  sustained,  but  the  matter  is  left 
open  for  further  inquiry  when  the  mandate  is 
sent  down. 

*35*1  *2.  That  the  commissioner  erred  m  as- 
suming that  the  valuation  of  the  ship  as  given 
In  the  policy  of  insurance  is  the  proper  basis  of 
her  contributory  value  in  the  statement  of  the 
amount  for  general  average. 

As  a  general  rule,  the  value  of  the  ship  for 
contribution,  where  she  had  received  no  extraor- 
dinary injuries  during  the  voyage,  and  has 
not  been  repaired  on  that  account,  is  her  value 
at  the  time  of  her  arrival  at  the  termination  of 
the  voyage,  but  if  she  met  with  damage  before 
9  Waix. 


she  arrived^  1^  perils  of  the  ae^  and  had  been 
repaired,  then  tne  value  to  be  assumed  in  the 
adjustment  is  her  worth  before  such  repai» 
were  made.  Neither  party  ^ve  amr  evidence 
as  to  the  value  of  the  ship  prior  to  the  disaster 
except  what  appears  in  the  policy  of  insurance, 
and  under  the  circumstances  it  is  difficult  to 
see  what  better  rule  can  be  prescribed  than  that 
adopted  by  the  commissioner.  Hopkins  on  Av. 
(3d  ed.)  104;  2  Am  on  Ins.  812;  Fatapeco  Ins. 
Co.  V.  Soutfagate,  5  Pet.  604;  Clark  v.  U.  S. 
A^urine  Ins.  Co.  7  Mass.  370;  Dodge  v.  Marine 
Ins.  Co.  17  Mass.  471. 

Strictly  speaking,  the  rule  is  the  valuQ  of  the 
ship  anteceaent  to  the  injuries  received,  but  as 
that  requirement  can  selaom  be  met,  the  usual 
resort  is  her  value  at  the  port  of  departure, 
making  such  deduction  for  deterioration  as  ap- 
pears to  be  just  and  reasonable.  1  Pars,  on 
Ship.  448;  Mutual  Safety  Ins.  Co.  v.  The 
Grcorge,  Olcott,  Adm.  157. 

No  proofs  on  that  subject,  except  the  policy 
of  insurance,  was  offered  by  either  party,  and 
inasmuch  as  ships  are  seldom  insured  beyond 
their  actual  value,  the  exception  is  overruled. 

3.  That  the  commissioner  erred  in  carrying 
into  particular  average  certain  expenses  in- 
curred by  the  master  at  the  port  where  the 
repairs  were  made,  which  should  have  been  re- 
garded as  the  proper  subject  of  general  average. 

Considerable  difficulty  also  attends  this  in- 
quiry for  the  want  of  a  more  definite  statement 
of  the  grounds  of  the  complaint.  We  think  it 
plain,  however,  that  the  exception  must  be  sus- 
tained, as  some  of  the  matters  charged  as  par- 
ticular average,  in  whole  or  in  part,  ought 
clearly  to  have  been  included  •at  their  [*236 
full  value  among  the  incidental  expenses  neces- 
sarily incurred  in  making  the  repairs,  but  in 
view  of  the  circumstances  we  shall  not  attempt 
to  do  more  than  to  state  the  general  principles 
which  should  regulate  the  adjustment  in  the 
particulars  involved  in  the  exception,  and 
leave  their  application  to  be  made  m  the  case 
by  the  court  below,  where  the  parties,  if  need 
.be,  may  again  be  heard. 

8.  Whatever  the  nature  of  the  injury  to  the 
ship  may  be,  and  whether  it  arose  from  the  act 
of  the  master  in  voluntarily  sacrificing  a  part 
of  it  or  in  voluntarily  stranding  the  vessel,  the 
wages  and  provisions  of  the  master,  officers  and 
crew  from  the  time  of  putting  away  for  the  port 
of  succor,  and  every  expense  necessarily  in- 
curred during  the  detention  for  the  benefit  of 
all  concerned,  are  general  average.  Abbott, 
Ship.  601;  Plummer  v.  Wildman,  3  M.  ft  b. 
482;  Walden  v.  Le  Roy,  2  Cai.  263;  Henshaw 
V.  Ins.  Co.  2  Cai.  274;  Nelson  v.  Belmont,  21 
N.  Y.  38;  The  Brig  Mary,  1  Sprague,  18. 

Repairs  necessary  to  remove  the  inability  of 
the  ship  to  proceed  on  her  voyage  are  now  re- 
garded everywhere  as  the  proper  subject  of 
general  average.  Expenses  tor  repairs  beyond 
what  is  reasonably  necessary  for  that  purpose 
are  not  so  regarded,  but  it  is  not  necessary  to 
examine  the  exceptions  to  the  rule  with  any 
particularity  in  this  case,  as  the  parties  agree 
that  all  the  expenses  incurred  were  necessary 
to  enable  the  ship  to  resume  her  voyage. 

The  wages  and  provisions  of  the  master,  of- 
ficers, and  crew  are  general  average  from  the 
time  the  disaster  occurs  until  the  ship  resumes 
her  voyage,  tf  proper  diligence  is  employed  in 
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making  the  repairs.  Padelford  v.  Boardman, 
4  Mm8.  648;  Potter  t.  Ocean  Ins.  Co.  3 
SiuiiiL  27. 

Towinff  the  ship  into  port,  and  extra  expenses 
necessarily  incurred  in  pumping  to  Iceep  her 
afloat  until  the  leaks  can  be  stopped,  are  to  be 
included  in  the  adjustment.  2  Phil.  Ins.  (3d 
ed.)  S  1326;  Orrok  v.  Com.  Ins.  Co.  21  Pick.  469. 

Surveys,  port  charges,  the  hire  of  anchors, 
cables,  boats,  and  other  necessary  apparatus,  for 
temporary  purposes  in  making  the  repairs,  are 
237*]  all  to  be  taken  into  the  account  as  *well 
as  the  expenses  of  unloading,  warehousing,  and 
reloading  the  cargo  after  l£e  repairs  are  com- 
pleted. Potter  V.  Ocean  Ins.  Co.  3  Sumn.  42; 
The  Mary,  1  Sprague,  18. 

Repairs  in  such  a  case  cannot  be  made  by  the 
master  unless  he  has  means  or  credit,  and  if  he 
has  neither,  and  his  situation  is  such  that  he 
cannot  communicate  with  the  owners,  he  may 
sell  a  part  of  the  cargo  for  that  purpose  if  it  is 
necessary  for  him  to  do  so  in  order  to  raise  the 
means  to  make  the  repairs.  Sacrifices  nmde  to 
raise  such  means  are  the  subject  of  general 
average,  and  the  rule  is  the  same  whether  the 
sacrifice  was  made  by  a  sale  of  a  part  of  the 
cargo  or  by  the  payment  of  marine  interest. 
Orrok  v.  Com.  Ins.  Co.  21  Pick.  469;  I  Pars. 
Ship.  400. 

Gk>vemed  by  these  rules,  it  is  believed  the 
rights  of  the  parties  may  be  adjusted  without 
serious  difficulty  or  danger  of  mistake. 

Decree  reversed  in  respect  to  each  of  the  four 
cases  before  the  court. 


HANNAH   RILEY,  Appt., 

v. 

WILLIAM  B.  WELLES. 

Possession  without  right  is  no  basis  for  a  pre- 
emption claim. 

Where  the  husband  of  the  plalntiflt  entered  on  a 
lot  of  public  land  without  rf^ht,  and  the  posses- 
aion  was  continued  without  right,  permission  of 
the  register  to  prove  up  the  possession  and  Im- 
provements and  to  make  the  entry  under  the  pre- 
emption laws  were  acts  In  violation  of  law  and 
void ;  as  was  also  the  issuing  of  the  patent. 

Wolcott  V.  The  Des  Moines  Co.  6  WalL  681,  18 
L.  ed.  689,  followed. 

[No.  397.] 
Submitted  Feb.  14,  1870.    Decided  Mar.  7,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

This  case  arose  upon  a  petition  filed  in  one 
of  the  state  courts  of  Iowa  by  the  appellee,  to 
quiet  his  title  to  a  certain  tract  of  land.  On 
petition  by  the  complainant,  the  case  was  sub- 
sequently removed  into  the  court  below.  Said 
court  having  entered  a  decree  in  favor  of  the 
complainant,  the  defendant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Thomas  F.  Withrow,  Galusha  Par- 
sons, and  Wm.  H.  Kelsey,  for  appellant. 

Mr.  Edwin  C.  Litchfield,  for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
thp  Ignited  States  for  the  District  of  Iowa. 

This  case  is  not  distinguishable  from  that  of 
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Wolcott  V.  The  Des  Moines  Co.  5  Wall.  681,  18 
L.  ed.  689. 

Welles,  the  plaintiff  below,  derives  his  title 
by  deed  from  this  company,  the  same  as  Wol- 
cott in  the  former  case.  The  suit  in  that  case 
was  brought  to  recover  back  the  consideraticm 
money  from  the  Des  Moines  Company,  the 
grantors,  on  the  ground  of  failure  of  title.  Tho 
court  held  that  Wolcott  received  a  good  title  to 
the  lot  in  question  under  his  deed. 

In  that  case  it  was  insisted  that  the  title  was 
not  in  the  Des  Moines  Company,  but  in  the 
Dubuque  and  Pacific  Railroad  dompany. 

In  the  present  case,  the  defendant  claims 
title  under,  and  in  pursuance  of,  the  Preemp- 
tion Act  of  September  4, 1841. 

Her  husband  took  possession  of  the  lot  in 
1855,  and  she  was  permitted  by  the  register  to 
prove  up  her  possession  and  occupation,  Mav, 
1862.    The  patent  was  issued  October  15,  1863. 

It  will  appear  from  the  case  of  Wolcott  v. 
The  Des  Moines  Co.  [supra]  that  the  tract  of 
land,  of  which  the  lot  in  question  was  a  part, 
had  been  withdrawn  from  sale  and  entry  on  ac- 
count of  a  difference  of  opinion  among  the  offi- 
cers of  the  Land  Department  as  to  the  extent  of 
the  original  grant,  by  Congress,  of  lands  in  aid  of 
the  improvement  of  the  I^s  Moines  River,  from 
the  year  1846  down  to  the  Resolution  of  Con- 
gress of  Bfarch  2,  1861,  and  the  Act  of  July  12, 
1862,  which  Acts,  we  held,  confirmed  the  title 
of  the  Des  Moines  Company.  As  the  husband 
of  the  plaintiff  entered  upon  the  lot  in  1855, 
without  right  and  the  possession  was  continuead 
without  right,  the  permission  of  the  register  to 
prove  up  the  possession  and  improvements,  and 
to  make  the  entry  under  the  preemption  laws, 
were  acts  in  violation  of  law,  and  void,  as 
was  also  the  issuing  of  the  patent. 

The  reasons  for  this  withdrawal  of  the  lands 
from  public  sale  to  private  entry  are  stated  &t 
large  in  the  opinion  in  the  case  of  Wolcott  ▼. 
The  Des  Moines  Co.  [supra]  and  need  not  be 
repeated.  The  point  of  reservation  was  very 
material  in  that  case,  and  we  have  seen  nothing 
in  the  present  one,  either  in  the  facts  or  in  the 
argument,  to  distinguish  it. 

The  decree  below  affirmed. 


HIRAM  BARNEY,  Collector  for  the  Port  of 
New  York,  Plff.  in  Err., 

V. 

C.  F.  SCHMEIDER  et  aL 

(See  S.  C.  9  Wall.  248-254.) 

Testimony  of  former  trial — ^when  should  be 
read  to  jury— certified  copies  of  papers  filed 
with  Secretary  of  the  Treasury,  evidence-^ 
how  obtained. 

Where  the  case  was  decided  npon  the  testlmcMiy 
taken  on  a  former  trial,  which  was  not  read  on 
the  second  trial  before  the  Jury,  hecanse  the  court 
had  heard  It  In  the  first  case  and  did  not  deem  It 
necesssnr  to  be  heard  by  the  Jury  in  the  second 
case,  this  was  error. 

If  there  had  been  no  disputed  fact  for  the  Jnrj 
to  pass  upon,  the  Instruction  of  the  court  mi^ht  be 
sustained,  provided  the  undisputed  facts  necessary 
to  sustain  the  verdict  had  been  submitted  to  tlie 


wh< 


ere  there  is  any  discrepancy  In  the  testimony, 
however  slight,  the  court  must  submit  the  matter 
to  which  it  relates  to  the  Jury. 

Papers  filed  with  the  Secretary  of  the  Treasary 
l)ec&me  part  of  the  records  of  his  office,  and  tbe 
originals  need  not  be  produced  in  any  trial,   btit 
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copies  of  them  certified  by  tnch  ofllcer  may  be 
Died  in  evidence  with  the  same  effect  as  the  origi- 
•lals. 

The  gorernment  Is  not  bound  to  furnish  either 
the  originals  or  certified  copies  to  suitors,  unless 
upon  demand  at  the  proper  oflice,  and  tender  of 
the  lawful  fees. 

[No.  70.  ] 

Argued  Feb.  17,  1870.      Decided  Mar.  7,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  defendants  in  error  brought  an  action  in 
the  court  below,  to  recover  for  duties  alleged  to 
have  been  unlawfully  collected  from  them  upon 
ceHain  goods.  Judgment  was  given  in  that 
court  for  the  plaintiffs;  whereupon  the  defend- 
ants sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  plaintiff  in  error: 

If  there  was  any  competent  evidence  in  the 
case,  it  should  have  been  submitted  to  the  jury, 
under  proper  instructions  from  the  court  upon 
thf*  law  applicable  to  it. 

The  case  was  not  submitted  to  the  court 
without  a  jury,  pursuant  to  the  4th  section  of 
the  Act  of  Mar.  3,  1865. 

12  Stat,  at  L.  501;  U.  S.  v.  Laub,  12  Pet.  5; 
Park  V.  Ross,  11  How.  362;  Schuchardt  v.  Allen, 

1  Wall.  369,  17  L.  ed.  642. 

Messrs.  A.  W.  Gr  is  wold,  Wm.  Evarts  and 
Charles  Levi  Woodbury,  for  defendant  in 
error: 

The  notice  to  the  attorney  of  record,  who 
was  the  attorney  of  the  United  States,  to  pro- 
duce the  appeals  addressed  by  the  defendant&r  in 
error  to  the  Secretary  of  the  Treasury,  was 
proper  and  sufficient  to  entitle  them  to  offer 
secondary  evidence,  because  the  United  States, 
represented  by  the  Secretary  of  the  Treasury, 
is  the  real  party  in  interest. 

See  S  12,  Act  Mar.  3,  1863,  12  Stat,  at  L.  741 ; 

2  Phil.  Ev.  4th  ed.  p.  521 ;  Brown  v.  Littlefield, 
7  Wend.  454;  Lagow  v.  Patterson,  1  Blackf. 
S27 ;  Baldney  v.  Ritchie,  1  Stark.  338. 

(The  arguments  upon  the  merits  are  not 
deemed  of  value.) 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  defendants  in  error,  who  were  plaintiffs 
below,  sued  in  the  circuit  court  in  an  action  of 
assumpsit,  with  the  common  counts  only,  to 
which  the  defendant,  Barney,  pleaded  the  gen- 
eral issue.  A  jury  was  called  and  sworn,  and 
directed  by  the  court  to  find  a  verdict  for  plain- 
tiffs, which  was  done  and  judgment  rendered 
for  the  amount  claimed. 

A  singular  paper  is  found  in  the  record  under 
the  caption  of  "case  and  exceptions,"  signed 
and  sealed  by  the  judge  who  presided  at  the 
trial.  This  paper  sets  forth  some  things  which 
are  said  to  be  shown  by  the  evidence,  some 
things  which  appeared  in  evidence,  and  a  large 
part  of  it  is  the  evidence  itself.  There  is  also 
the  full  charge  of  the  court,  the  prayer  for  in- 
Btructions  on  the  part  of  the  defendant,  which 
were  refused,  and  the  exceptions  of  the  defend- 
ant. 

950*]  *  Among  other  matters  found  in  the  bill 
of  exceptions,  is  this  statement  in  the  charge  of 
the  court  to  the  jury :  "The  testimony  taken  on 
a  former  trial  has,  with  the  consent  of  both 
sides,  and  with  the  approbation  of  the  court, 
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been  put  in.  It  is  very  voluminous.  It  has  not 
been  read  before  this  jury,  nor  was  it  necessary 
that  it  should  be,  for  it  waa  delivered  in  the 
hearing  of  the  court  only  a  few  da^s  since,  and 
is  fresh  in  its  recollection.  There  is  very  little 
discrepancy  in  the  testimony." 

The  court  then  proceeds  to  tell  the  jury  what 
this  evidence  shows,  that  it  is  immaterial  to  the 
issue,  and  to  make  a  very  able  argument  on  the 
law  of  the  case,  and  directs  the  jury  to  find  for 
the  plaintiffs;  or  rather  says:  "The  verdict 
ought  to  be  for  plaintiffs."  To  this  part  of 
the  charge  the  defendants  excepted  specially. 

*The  7th  Amendment  of  the  Constitu-  [*a5i 
tion  declares,  that  in  suits  at  law,  where  the 
value  in  controversy  shall  exceed  $^,  the  right 
of  trial  by  jury  shall  be  preserved. 

This  right  may  be  waived  by  the  party.  The 
Act. of  March  3d,  1865  (13  Stat,  at  L.  500), 
provides  a  mode  by  which  the  parties  to  a  suit 
may  submit  the  matter  proper  for  a  jury  to  the 
court;  and  the  case  of  Norris  v.  Jacloson,  de- 
cided a  few  days  ago  [ante,  608],  gives  the 
mode  of  proceeding  under  that  statute,  and  ex- 
plains what  may  1^  received  in  such  cases,  and 
how  the  matter  proper  for  review  may  be 
brought  before  this  court. 

If,  then,  the  parties  in  the  present  case  had 
been  willing  to  waive  a  jury  and  permit  the 
court  to  find  both  the  law  and  the  facts,  there 
was  no  difficulty  in  doing  this,  and  in  present- 
ing the  law  to  this  court  for  review.  For  it  is 
never  to  be  forgotten  that,  in  common-law  cases, 
it  is  the  ruling  of  the  inferior  court  on  the  law 
alone  which  this  court  is  authorized  to  review. 
The  conmion  law  admitted  of  no  re-examination 
of  the  facts  found  by  a  jury,  except  by  granting 
a  new  trial  in  the  same  court  in  which  the 
verdict  was  rendered,  and  the  constitutional 
amendment  just  referred  to,  forbids  any  other 
mode  of  re-examination  than  that  which  ac- 
cords with  the  rules  of  common  law. 

As  the  defendant  in  this  case  did  not  waive 
his  right  to  have  the  facts  tried  by  a  junr,  it 
was  the  duty  of  the  court  to  submit  such  facts 
to  the  jury  that  was  sworn  to  try  them. 

It  is  needless  to  say  that  this  was  not  done. 
The  statement  is  clear  that  the  case  was  de- 
cided upon  the  testimony  taken  on  a  former 
trial,  and  not  read  before  this  jury,  because  the 
court  had  heard  it  in  the  first  case,  and  did 
not  deem  it  necessary  to  be  heard  by  the  jury 
in  this  case. 

It  is  possible  to  have  a  jury  trial  in  which 
the  plaintiff,  having  failed  to  offer  anjr  evidence 
at  all,  or  any  competent  evidence,  the  jury  finds 
for  the  defendant  for  that  very  reason.-  And  in 
such  case  it  is  strictly  correct,  if  the  plaintiff 
does  not  take  a  nonsuit,  for  the  court  to  in- 
struct the  jury  to  *find  for  the  defendant.  [*a5a 
But  we  have  never  before  heard  of  a  case  in 
which  the  jury  were  permitted,  much  less  in- 
structed, to  find  a  veniict  for  the  plaintiff  on 
evidence  of  which  they  knew  nothing  except 
what  is  detailed  to  them  in  the  charge  of  the 
court.  It  is  obvious  that  if  such  a  verdict  can 
be  supported  here,  when  the  very  act  of  the 
court  in  doing  this  is  excepted  to  and  relied  on 
as  error,  the  trial  by  jury  may  be  preserved  in 
name,  but  will  be  destroyed  in  its  essential 
value,  and  become  nothing  but  the  machinery 
through  which  the  court  exercises  the  functions 
of  a  jury  without  its  responsibility. 

It  is  insisted,  with  much  ingenuity,  tbat  in 
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this  CEM  there  wae  no  disputed  fact  for  the 
jury  to  pass  upon,  end  that  the  only  issue  in 
the  case  Mng  one  of  law,  it  was  proper  for  the 
court  to  dispose  of  it  If  this  were  so,  the  in- 
struction of  the  court  might  be  sustained,  pro- 
vided the  undisputed  facts  necessary  to  sustain 
the  Terdict  had  been  submitted  to  the  jury. 
But  let  us  see  if  this  assumption  is  supported 
hj  the  record.  The  form  of  the  pleadings 
shows  nothing  and  admits  nothing.  Tne  plain- 
tiff then  must  make  a  case  by  evidence  to  the 
jury.  Looking  into  the  case  stated,  and  as 
though  it  had  been  read  to  Xhe  jury,  we  find 
that  plaintiff's  claim  is  for  duties  on  certain 
goods  unlawfully  collected  of  him  by  defendant 
as  Collector  of  the  Port  of  New  York.  The  Act 
under  which  the  goods  were  rated  for  duties 
provides  that  on  au  delaines,  cashmere  delaines, 
muslin  delaines,  barege  delaines,  comprised 
wholly  or  in  part  of  worsted,  wool,  mohair,  or 
goat's  hair,  and  on  all  soods  of  similar  descrip- 
tion, not  exceeding  fifty  cents  in  value  per 
square  yard,-  two  cents  per  square  yard  shall  be 
paid.  And  the  point  in  dispute  was  whether 
the  goods  of  plaintiffs,  on  which  the  two  cents 
per  yard  had  been  assessed,  were  goods  of  a  sim- 
ilar description  to  those  above  mentioned,  with- 
in the  meaning  of  the  Act.  Now,  it  is  clear 
that  this  question  alone  is  one  of  mixed  law 
and  fact,  because  until  we  are  informed  by 
testimony  as  to  the  nature  and  character  of 

Slaintiff's  goods,  no  construction  or  view  of 
be  law  can  be  applied  to  them.  The  court  can 
only  know  by  evidence  what  kind  of  goods 
^53*1  *were  assessed  by  the  collector,  and  this 
at  once  dispels  the  idea  that  the  case  could  in 
any  sense  present  an  abstract  question  of  law. 
But  before  the  court  or  the  jury  could  get  to 
these  questions  there  were  several  others,  pure- 
ly matters  of  fact,  to  be  decided.  The  rate  at 
which  the  goods  were  actually  assessed;  the 
payment  of  the  duties  as  thus  assessed ;  the  pro- 
test at  the  time  of  payment,  and  the  appeal  to 
the  Secretary  of  the  Treasury,  were  all  essential 
to  the  plaintiff's  recovery  and  necessary  to  be 
found  to  the  satisfaction  of  the  juiy.  The 
judge  also  tells  us  that  "there  is  very  little  dis- 
erepancy  in  the  testimony."  But  where  there  is 
any  discrepancy,  however  slight,  the  court  must 
submit  the  matter  to  which  it  relates  to  the 
jury,  because  it  is  their  province  to  weigh  and 
balance  the  testimony  ana  not  the  courts.  The 
proposition  is  not,  therefore,  sustained,  that 
nothing  but  a  question  of  law  was  to  be  decided. 

There  is  another  error,  however,  which,  al- 
thoughiunimportant  in  this  case,  may  arise 
very  often  in  the  numerous  suits  to  recover 
bade  taxes  paid  under  protest  in  the  customs 
and  in  the  internal  revenue  departments. 

The  plaintiffs  having  ffiven  the  defendant 
due  notice  to  produce  at  fiie  trial  the  original 
appeals  made  oy  them  to  the  Secretary  of  the 
lieasury,  were  permitted  to  use  copies  proved 
by  witnesses  who  mailed  the  originals,  because 
defendant  did  not  produce  the  orieinals.  This 
was  excepted  to  and  was  error,  and  it  would  be 
equally  error  if  the  United  States  had  been  the 
nominal,  as  it  was  the  real,  defendant  in  the 
suit.  The  papers  showins  this  i^peal,  when 
filed  with  the  Secretary,  oecame  part  of  the 
records  and  archives  of  his  office,  and  the  law 
is  well  settled  that  in  such  case  the  originals 
need  not  be  produced  in  any  txialg  but  that 
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copies  of  them,  certified  by  the  officer  in  whose 
charge  th^  properly  are,  may  be  used  with  the 
same  e*ffect  as  the  originikls.  If  the  government 
needs  these  copies  it  produces  them  when  it  pro- 
poses to  use  them.  If  anyone  else  wants  to 
use  them  the  law  provides  the  means  by  which 
such  copies  can  be  produced.  They  are  the 
best  attainable  evidence,  and  must  be  produced, 
unless  some  sufficient  reasoii  is  shown  for  not 
doinff  *so.  The  government  is  not  bound  [*954 
to  furnish  either  the  originals  or  certified 
copies  to  suitors  with  whom  it  is  contending, 
unless  upon  demand  at  the  proper  office,  and 
tender  of  the  lawful  fees. 

For  this  and  for  the  other  errors  mentioned, 
the  judgment  must  be  reversed,  and  a  venire 
facias  de  novo  is  ordered. 


THE  BOARD  OF  PRESIDENT  AND  DI- 
RECTORS OF  THE  ST.  LOUIS  PUBLIC 
SCHOOLS,  Plff.  in  Err., 

V. 

ISAAC  WALKER  and  Patrick  Ryan. 
(See  S.  C.  9  Wall.  603,  604.) 
Rehearing,  how  applied  for. 

Where  the  court  does  oot,  on  Its  own  motion^ 
order  a  rebearlnff,  counsel  may  submit,  without 
argument,  a  brier  petition  or  suggestion  of  tbe 
point  or  points  thought  important. 

If,  upon  such  petlaon  or  suggestion,  any  judse 
who  concurred  in  the  decision  move  for  a  rdiear- 
ing,  the  motion  will  be  considered;  if  not,  tbe  re- 
hearing will  be  denied. 

[No.  29.] 
Denied  Mar.  7,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

On  petition  for  rehearing. 

This  case,  as  decided  earlier  in  the  present 
term,  is  reported  ante,  576. 

The  case  on  this  petition  is  sufficiently  stated 
hy  the  court. 

Messrs.  M.  Blair  and  F.  A.  Dick,  for  plain- 
tiff in  error. 

Messrs.  L.  Janin,  Albert  Todd  and  Grover  & 
Shepley,  for  defendants  in  error. 

Mr.  Chief  Justice  Chaie  delivered  the  opin- 
ion of  the  court: 

A  petition  for  rehearing  has  been  prepared 
in  this  case  by  the  counsel  for  the  plaintiff  in 
error;  but  as  no  member  of  the  court  who  con- 
curred in  the  judgment  desires  a  re-argmnent, 
thepetition  must  be  denied. 

The  rule  on  this  subject,  long  since  estab- 
lished, was  stated  by  Chief  Justice  Tan^  at  the 
Deoember  Term,  1852,  in  these  words: 

*^o  re-argument  will  be  granted  in  any  case 

'  unless  a  member  of  the  court  who  ooneoired  In 

the  judgment  desires  it,  and  when  that  is  the 

case,  it  will  be  ordered  without  waiting  for  the 

application  of  counsel." 

The  grounds  of  this  rule  were  fully  explained 
in  that  case,  and  need  not  be  re-stated.  Brown 
T.  Aspd^,  14  How.  25;  U.  S.  v.  Knight,  1  Black, 
489,  17  L.  ed.  80. 

Where  the  court  does  not  on  its  own  motion 
order  a  rehearing,  it  will  be  proper  for  conned 
to  submit  without  argument,  as  has  been  dflne 
in  the  present  instance,  a  brief  written  or 
printed  petition  or  suggestion  el  the  point  or 
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points  thought  important.  If  upon  such  peti- 
tion or  suggestion,  any  judge  who  concurred  in 
the  decision  thinks  proper  to  move  for  a  re- 
hearing, the  motion  will  he  considered.  If  not 
so  moved,  the  rehearing  will  be  denied  as  of 
course. 


[No.  88.] 
Aigued  Nov.  8,  1860.       Decided  Mar.  14,  1870. 


THE  BAKE  GRAPESHOT,  George  Law, 
Claimant,  Appt., 

T. 

WALLERSTEIN,  Masset  et  al. 

(See  8.  C.  'The  Grapeshot,"  0  Wall.  120-146.) 

Provisional  court  in  insurgent  territoiy — ^trans- 
fer of  causes  into  circuit  court,  effect  of — 
lien  for  supplies  and  repairs  of  vessels,  how 
enforced — ^presumption  of  necessity — neces- 
sity, what  is— order  of  master,  evidence — 
bottomry. 

*(1)  When,  darine  the  late  dvll  war,  portioDS 
of  the  Insurgent  terrltorj  were  occupied  bv  the  na- 
tional forces.  It  was  within  the  constitutional  an- 
thorlty  of  the  President,  as  Commander-in-Chief, 
to  establish  therein  provisional  courts  for  the  hear* 
tn^  and  determination  of  all  canses  arising  under 
the  laws  of  the  State  or  of  the  United  States ;  and 
the  Provisional  Court  for  the  State  of  Louisiana, 
onranlsed  under  the  Proclamation  of  October  20, 
1862,  was,  therefore,  rigihtfully  authorised  to  exer- 
cise such  Jurisdiction. 

(2)  When,  upon  the  close  of  the  war,  and  the 
consequent  dissolution  of  the  court  thus  estab- 
lished. Congress,  In  the  exercise  of  Its  general  au- 
thority In  relation  to  the  National  Courts,  di- 
rected that  causes  pending  In  the  Provisional 
Conrt,  and  judgments,  orders  and  decrees  rendered 
by  It,  which,  under  ordinary  circumstances,  would 
have  been  proper  for  the  furlsclctlon  of  the  Cir- 
cuit Court  of  the  United  States,  should  be  trans- 
ferred to  that  court  and  have  effect  as  if  original- 
ly brought,  or  rendered  therein,  a  decree  In  ad- 
miralty rendered  In  the  Provisional  Court,  as  up- 
on appeal  from  the  district  court,,  became  at  once, 
upon  transfer,  the  decree  of  the  circuit  court;  and 
an  appeal  was  properly  taken  from  It  to  this 
court. 

<3)  Liens  for  repairs  and  supplies,  whether  Im- 
plied or  express,  can  be  enforced  In  admiralty 
only  upon  proof  made  by  the  creditor  that  the 
repairs  or  supplies  were  necessary,  or  believed 
upon  doe  Inquiry  and  credible  representation  to  be 
oecei^sary  in   a   foreign   port. 

(4)  where  proof  Is  msde  of  necessity  for  the  re- 
pairs or  supplies,  or  for  funds  raised  to  pay  for 
them  by  the  master,  and  of  eredit  given  to  the 
ship,  a  presumption  will  arise,  conclusive  In  the 
absence  of  evidence  to  the  contrary,  of  necessity 
for  credit.  The  cases  of  Pratt  v.  Reed  snd  Thom- 
as V.  Osborn  explained. 

(5)  Necessity  for  repairs  and  supplies  is  proved 
where  such  circumstances  of  exigency  are  shown 
as  would  Induce  a  prudent  owner,  if  present,  to  or- 
der them ;  or  to  provide  funds  for  the  cost  of  them 
on  the  security  of  the  ship. 

(6)  The  ordering  by  the  master,  of  supplies  and 
repairs,  on  the  credit  of  the  ship.  Is  sufficient  proof 
of  such  necessity  to  support  an  Implied  hypotheca- 
tion In  fsvor  of  the  material  man,  or  or  the  or- 
dinary lender  of  money  to  meet  the  wants  of  the 
ship,  who  acts  In  good  faith. 

(7)  To  support  hypothecation  bv  bottomry,  evi- 
dence of  actual  necessity  for  repairs  snd  supplies 
la  required;  and.  If  the  fact  of  such  necessity  be 
left  vnproved,  evidence  Is  required  of  due  Inquiry 
and  of  reasonable  grounds  of  belief  that  the 
neoeaslty  was  real  and  exigent. 

•Headnotee  by  Mr.  Chief  Justice  Chase. 

NOTB. — ^Llens  on  ships  for  repairs,  necessaries, 
supplies,  salvage,  freight,  etc — see  notes,  2  L.  ed. 
U.  8.  636 ;  4  L.  ed.  IT  8.  609. 

Bottomry  and  respondentia  loans-— see  notes.  2 
L.  ed.  n.  8.  686;  7  L*.  ed.  U.  8.  189. 

Marltlnoe  llep  for  supplies  and  services;  pre- 
sumption as  to  credit  to  vessel — see  note,  15  C. 
C  A.  679. 

What  contracts  will  support  maritime  liens    see 
note.  70  L.RJL  864. 
9  Waix. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  July  8,  1858,  by  the  ap- 
pellees to  enforce  the  payment  of  a  certain 
bottomry  bond  given  to  the  libelants  by  the  cap- 
tain of  The  Grapeshot,  at  Rio  Janeiro,  to  secure 
the  payment  of  $9,769.45,  and  a  premium  there- 
on of  19V^  per  cent.  The  Grapeshot  was  seized 
and  sold,  and  the  proceeds  were  deposited  in  the 
registry  of  the  court.  The  said  court  having 
entered  a  decree,  early  in  1860,  in  favor  of  libel- 
ants, the  claimant  took  an  appeal  to  the  circuit 
court.  Before  that  court  had  disposed  of  the 
case  the  rebellion  broke  out,  and  nothing  fur- 
ther was  done  until  Jan.  18,  1860,  when  it  was 
removed  to  the  Provisional  Court  of  Louisiana. 

That  court  entered  a  decree  affirming  the  de- 
cree of  the  district  court. 

The  decree  of  the  Provisional  Court  having 
become  that  of  the  circuit  court,  under  the  sta£ 
ute,  the  claimant,  Dec.  6,  1866,  took  an  appeal 
to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  C.  Gushing,  J.  W.  Ashmead  and  W. 
W.  Boyoe,  for  appeUant: 

The  decree  of  Jud^  Peabody  was  a  nullity 
for  want  of  jurisdiction. 

1.  Because  the  President  had  no  power,  by 
virtue  of  conquest,  upon  the  suppression  of  the 
insurrection  at  New  Orleans,  to  establish  such 
a  judicial  tribunal  as  the  Provisional  Court  of 
Louisiana. 

His  power  over  such  portions  of  the  territory 
of  the  United  States  as  was  recovered  from  re- 
bellion, was  more  limited  than  this  power  over 
foreign  territory  conouered  in  war.  The  Pr(«i- 
dent,  as  Commander-in-Chief,  may  erect  a  mili- 
tary government  for  a  conquered  territory. 

Cross  V.  Harrison,  16  How.  164;  Holbrook  ▼. 
U.  S.  32  Law,  226. 

So  upon  the  conquest  of  New  Mexico,  the 
executive  authority  of  the  United  States  proper- 
ly established  a  provisional  govemmeift  which 
instituted  a  judicial  system,  the  legality  of 
which  was  recognized  by  the  Supreme  Court. 
Leitensdorfer  y.  Webb,  20  How.  176,  16  L.  ed. 
891. 

The  conquest  of  a  foreign  country  gires  abso-' 
lute  sovemgn  rights.  But  a  different  rule 
prevails  upon  the  suppression  of  an  insurrec- 
tion or  rebellion.  Tnen  the  government,  the 
successful  party,  only  re-establishes  its  legiti- 
mate authority.    The  Annr  Warwidc,  2  Spr.  143. 

2.  Because,  since  whatever  power  the  Presi- 
dent had  in  the  premises  was  as  Commander-in- 
Chief  and  derived  from  military  necessity,  with- 
out undertaking  to  say  what  the  President 
could  or  could  not  do  as  a  matter  of  military 
neceesitjr,  we  submit  that  this  power  arising 
from  military  necessity  cannot  be  extended  be- 

^yond  doing  such  acts  as  were  necessary  for  the 
safety  of  the  army  and  the  suppression  of  the 
rebellion.  Beyond  this  his  acts  would  be  ultra 
vires. 

3.  Because  the  judicial  power  exercised  in 
this  case  by  Judge  Peabody  was  a  part  of  the 
iudicial  power  .of  the  United  States,  and  such 
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exercise  of  judicial  power  on  his  part  is  uncon- 
stitutional. 
The  Constitution  provides  as  follows: 
"Article  III.  sec  1.  The  judicial  power  of 
the  United  States  shall  be  vested  in  one  Su- 
preme Court,  and  in  Mich  inferior  courts  as  the 
Congress  may,  from  time  to  time,  ordain  and 
establish." 

This  is  conclusive  upon  the  point.  Jecker  v. 
Montgomery,  13  How.  498. 

4.  Because  the  President's  order  establishing 
the  ''Provisional  Court  of  Louisiana"  did  not, 
in  point  of  reasonable  construction,  authorize 
that  court  to  take  jurisdiction  of  cases  pending 
in  the  United  States  courts;  and  Judge  Pea- 
body,  therefore,  had  no  authority  to  take  juris- 
diction in  this  case. 

5.  Because  thn  PrAaident  had  no  power,  under 
the  exercise  of  martial  law,  to  establish  such  a 
30urt.  Martial  law,  the  mere  will  of  the  com- 
manding general,  is  only  excused  when  war 
renders  it  impossible  for  the  courts  to  sit. 

6.  Because  at  the  time  the  decree  in  this 
case  was  rendered,  June  13,  1864,  New  Orleans 
was  not,  in  fact  nor  in  law,  in  an  insurrection- 
ary condition.  The  Venice,  2  Wall.  258,  17 
L.  ed.  866. 

7.  Because  the  Provisional  Court  had  no  ju- 
risdiction of  claimant  George  Law's  case,  inas- 
much as  being  a  loyal  citizen,  living  in  a  loyal 
State,  he  had  a  constitutional  right  to  have  his 
case  decided  by  the  United  States  Judiciary  as 
known  to  the  Constitution. 

8.  Because  the  Provisional  Court  could  not 
render  a  decree  against  claimant;  for  to  do  so 
would  be  to  deprive  him  of  property,  without 
due  process  of  law,  in  contravention  of  5th 
Amendment  to  Constitution. 

An  executive  officer  cannot  make  an  order  to 
violate  this  constitutional  guaranty.  Property 
and  life  are  put  on  the  same  footing. 

9.  Atty.  Gen.  Ops.  p.  200;  Wynehamer  v. 
People.  13  N.  Y.  303;  Taylor  v.  Porter,  4  Hill, 
N.  Y.  145. 

As  to  the  merits. 

The  master  has  no  power  to  bind  the  ship,  if 
he  can  borpow  on  the  personal  credit  of  the 
owner. 

1  Pars.  Mar.  L.  416;  Tunno  v.  The  Mary, 
Bee,  120;  Forbes  v.  Thfe  Hannah,  Bee,  348; 
Rucher  v.  Conyngham,  2  Pet.  Adm.  295;  Cupi- 
sino  V.  Perez,  2  Dall.  104;  The  Lavinia  v.  Bar- 
clay, 1  Wash.  (C.  C.)  49;  The  Packet,  3  Mas. 
255;  Patton  v.  The  Randolph,  Gilp.  457;  The 
Nelson,  1  Hagg.  Adm.  169;  The  Rhadamanthe, 
1  Dod.  201. 

Proper  inquiry  would  have  shown  that  the 
master  was  prosecuting  a  voyage  at  Rio,  in 
violation    of    his    orders. 

It  is  laid  down  that  the  master  cannot  raise 
money  to  perform  a  voyage  in  violation  of  the 
owner's  voyage;  which  voyage,  is,  therefore, 
unlawfiil. 

1  Pars.  Mar.  L.  420;  The  Vir^nn,  8  Pet.  538; 
The  Huntor.  I  Ware,  249:  The  Tartar,  1  Hagg. 
Adm.  1 ;  The  Reliance,  3  Hagg.  Adm.  66. 

**If  the  necessity  for  the  bond  arises  from  his, 
the  master's,  acting  contrary  to  the  orders  of 
the  owners,  he  has  no  power  to  hypothecate  tne 
vessel." 

1  Pars.  Mar.  L.  435;  The  Mary  Ann,  4  Notes 
of  Cases,  376;  10  Jurist,  353: 

In  any  point  of  view,  the  bottomry  bond 
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could  only  be  good  for  repairs  and  outfit,  and 
would  not  cover  previous  indebtedness  assumed 
by  the  master. 

Hurry  v.  The  John  ft  Alice,  1  Wash.  (C.  a) 
293. 

Mr.  Thomas  J.  Durante  for  appellees: 

1.  The  war  of  the  rebellion  was  a  civil  war ; 
the  inhabitants  of  the  rebel  territory  were  pub- 
lic enemies  of  the  United  States,  and  the  latter 
had  the  same  rights  and  powers  against  the 
former  which  could  be  exercised  in  regard  to 
enemies  in  the  case  of  a  foreign  war. 

Prize  Cases,  2  Black,  666,  17  L.  ed.  476  et  seq. 

2.  The  hostile  soil  and  inhabitants  of  Louisi- 
ana, conquered  by  the  arms  of  the  Unit^  States 
were  held,  controlled  and  governed  by  the 
powers  of  the  United  States  only,  and  the 
court  was  in  the  judgment  of  the  Commander- 
in-Chief  necessary  to  execute  his  powers  and 
duties.  Such  court  was,  therefore,  lawfully 
constituted. 

Cross  V.  Harrison,  16  How.  164;  Leitensdorfer 
V.  Webb,  20  How.  176,  15  L.  ed.  891. 

3.  The  only  exception  that  has  been  suggested 
to  the  power  of  the  executive  in  the  organiza- 
tion of  courts  in  a  conquered  district,  is  found 
in  the  case  of  Jecker  v.  Montgomery,  18  How. 
Ill,  16  L.  ed.  311  et  seq.,  which,  while  admit- 
ting the  power  to  establish  all  other  species  of 
court,  holds  that  it  does  not  extend  to  the  es- 
tablishment of  prize  courts.  That  case,  if  it  be 
law,,  does  not  affect  the  present  one,  which  is 
not  a  prize  case. 

4.  The  Provisional  Court  in  Louisiana  found- 
ed by  lawful  authority,  was  not  a  constitutional 
court  over  which  this  court  could  exercise  ap- 
pellate jurisdiction;  it  was  analogous  to  the 
territorial  courts;  and  as  in  these  the  creative 
power,  Congress  has  the  right  to  vest  admiralty 
jurisdiction,  so  in  the  Provisional  Court,  the 
creative  power,  the  Executive  has  the  right  to 
vest  a  like  jurisdiction. 

See,  Ins.  Co.  v.  Canter,  1  Pet.  611. 

6.  By  the  order  of  the  Executive,  constituting 
this  Provisional  Court  in  Louisiana,  its  judg- 
ments were  to  be  final  and  conclusive,  i.  e., 
without  appeal. 

6.  If  there  be  any  doubt  as  to  the  right  of  the 
Commander-in-Chief  of  the  Army  and  Xavy  to 
establish,  by  his  own  will  and  power,  the  Pro- 
visional Court,  then  that  defect  suggested  by 
the  doubt  is  cured  by  the  Act  of  Confess  of 
July  28,  1860,  14  Stat,  at  L.  344,  which  recog- 
nizes and  confirms  the  court  with  all  its  acts 
and  doings. 

7.  But  if  this  court  can  take  jurisdiction  of 
the  case,  the  judgment  of  the  lower  court 
should  be  confirmed. 

8.  It  is  true  the  master  can  only  hypothecate 
the  vessel  to  secure  the  bond  when  there  is  a 
necessity  for  making  the  loan:  and  the  lender 
must  see  that  the  necessity  exists,  but  this  he  ia 
presumed  prima  facie  to  have  done. 

The  Fortitude,  3  Sumn.  268;  The  Duke  cd 
Bedford,  2  Hagg.  300;  The  Karnak,  Law  Repa. 
for  Mar.  and  Apr.  1869,  p.  288. 

And  in  the  case  at  bar  there  is  no  proof  to 
the  contrary. 

9.  The  burden  of  proof  was  on  the  claimant. 
to  show  the  master  had  within  his  reach  either 
the  funds  required  for  the  exigency,  or  a  sufiS- 
cient  personal  credit  of  the  owner  to  raise 
funds  without  hypothecating  the  vessel,  but  no 
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such  proof  was  made.  The  Mary  Ann,  4  Notes 
of  Gas.  379. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  first  question  to  be  examined  in  this  case 
is  one  of  jurisdiction. 

The  suit,  shown  by  the  record,  was  originally 
instituted  in  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana,  where  a 
decree  was  rendered  for  the  libelant.  From 
this  decree  an  appeal  was  taken  to  the  Circuit 
Court,  where  the  case  was  pending,  when,  in 

1861,  the  proceedings  of  the  court  were  inter- 
rupted by  the  ciyii  war.  Louisiana  had  be- 
eome  involved  in  the  rebellion,  and  the  courts 
and  officers  of  the  United  States  were  excluded 
from  its  limits.  In  1862,  however,  the  national 
authority  had  been  partially  re-established  in 
the  6tate,  though  still  liable  to  be  overthrown 
by  the  vicissitudes  of  war.  The  troops  of  the 
Union  occupied  New  Orleans,  and  held  military 
possession  of  the  city  and  such  other  portions 
of  the  State  as  had  submitted  to  the  General 
Government.  The  nature  of  this  occupation 
and  possession  was  fully  explained  in  the  case 
of  The  Venice,  2  WaU.  259,  17  L.  ed.  866. 

Whilst  it  continued,  on  the  20th  of  October, 

1862,  f^esident  Lincoln,  by  proclamation,  in- 
stituted a  Provisional  Court  for  the  State  of 
Louisiana,  with  authority,  among  other  powers, 
to  hear,  try  and  deteimine  all  causes  in  ad- 
miralty. Subsequently,  by  consent  of  parties, 
tlus  cause  was  transferred  into  the  Provisional 
Court  thus  constituted,  and  was  heard,  and  a 
decree  was  again  rendered  in  favor  of  the  libel- 
ants. Upon  the  restoration  of  civil  authority 
xja*]  in  the  State,  •the  Provisional  Court, 
limited  in  duration,  according  to  the  terms  of 
the  proclamation,  by  that  event,  ceased  to  exist. 

On  the  28th  of  «July,  1866,  Congress  enacted 
that  all  suits,  causes,  and  proce^ings  in  the 
Provisional  Court,  proper  for  the  jurisdiction 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana,  should  be 
transferred  to  that  court,  and  heard  and  deter- 
mined therein;  and  that  all  judgments,  orders 
tnd  decrees  of  the  Provisional  Court  in  causes 
transferred  to  the  circuit  court  should  at  once 
become  the  orders,  judgments  and  decrees  of 
that  court,  and  might  be  enforced,  pleaded  and 
proved  accordingly.    15  Stat,  at  L.  366. 

It  is  questioned  upon  these  facts  whether  the 
establishment  by  the  President  of  a  Provisional 
Court  was  warranted  by  the  Constitution. 

That  the  late  rebellion,  when  it  assumed  the 
character  of  civil  war,  was  attended  by  the 

leral  incidents  of  a  regular  war,  has  been  so 
luently  declared  here  that  nothing  further 
need  be  said  on  that  point. 

The  object  of  the  National  Government,  in- 
deed, was  neither  conquest  nor  subjugation,  but 
the  overthrow  of  the  insurgent  organization, 
the  suppression  of  insurrection,  and  the  re-es- 
tablishment of  legitimate  authority.  But  in  the 
attainment  of  these  ends,  through  military 
force,  it  became  the  duty  of  the  National  Gov- 
ernment, wherever  the  insurgent  power  was 
overthrown,  and  the  territory  which  had  been 
dominated  by  it  was  occupied  by  the  national 
forces,  to  provide  as  far  as  possible,  so  long  as 
the  war  oontinuedi  for  the  security  of  persons 
^  Wauu 


and  property,  and  for  the  administration  of 
justice. 

The  duty  of  the  National  Government,  in  this 
respect,  was  no  other  than  that  which  devolves 
upon  the  government  of  a  regular  belligerent 
occupying,  during  war,  the  territory  of  an* 
other  belligerent.  It  was  a  military  duty,  to  bo 
performed  by  the  President  as  Commander-in- 
Chief,  and  intrusted  as  such  with  the  direction 
of  the  military  force  by  which  the  occupation 
was  held. 

♦What  that  dutv  is,  when  the  tern-  [•133 
tory  occupied  by  the  national  forces  is  foreign 
territory,  has  been  declared  by  this  court  in  sev- 
eral cases  arising  from  such  occupation  during 
the  late  war  with  Mexico.  In  the  case  of 
Leitensdorfer  v.  Webb,  20  How.  176,  15  L.  ed. 
891,  the  authority  of  the  oflScer  holdiuff  posses- 
sion for  the  United  States  to  establiui  a  pro- 
visional government  was  sustained;  and  the 
reasons  by  which  that  judgment  was  supported 
%pply  directly  to  the  establishment  of  the  Pro- 
visional Coiut  in  Louisiana.  The  cases  of 
Jecker  v.  Montgomery,  13  How.  498,  and  18 
How.  110,  15  L.  ed.  311,  and  Cross  v.  Harrison, 
16  How.  164  (see,  also,  U.  S.  v.  Rice,  4  Wheat. 
246;  and  Texas  v.  White  (ante,  227)  may  also 
be  dted  in  illustration  of  the  principles  i^plica- 
ble  to  military  occupation. 

We  have  no  doubt  that  the  Prorisional  Court 
of  Louisiana  was  properly  established  by  the 
President  in  the  exercise  of  his  constitutional 
authority  during  the  war;  or  that  Congress  had 
power,  upon  the  close  of  the  war,  and  the  disso- 
lution of  the  Provisional  Court,  to  provide  for 
the  transfer  of  cases  pending  in  that  court, 
and  of  its  judgments  and  decrees,  to  the  proper 
courts  of  the  United  States. 

The  case  then  being  r^a^ularly  here,  we  will 
proceed  to  dispose  of  it. 

The  object  of  the  original  suit  was  the  en- 
forcement of  a  Uen  upon  the  bark,  Grapeshot, 
created  by  a  bottomiy  bond,  executed  jjv  her 
master,  one  Joseph  S.  Clark,  in  favor  of  waller- 
stein,  Massett  &  Co.,  at  Rio  Janerio,  upon  the 
15th  of  April,  1858. 

The  libel,  filed  by  Wallerstein,  Massett  &  Co., 
on  the  3d  of  July,  1858,  alleged  that  the  bark 
Grapeshot,  lying  in  the  Port  of  Rio,  during  the 
month  of  April}  1858,  was  in  great  need  of  repa- 
ration, provisions  and  other  necessaries  to  ren- 
der her  fit  and  capable  of  proceeding  thence  on 
her  intended  voyage  to  the  Port  of  New  Or- 
leans; and  Jos^h  S.  Clark,  the  master  of  the 
bark,  not  having  an^  funds  or  credit  there,  and 
the  owner  of  the  said  bark  not  residing  in  Rio, 
and  having  no  funds  or  credit  there,  that  the 
libelants,  at  *the  request  of  Clark,  ad-  [*X34 
vanced  and  lent  to  him  $9,767.40,  on  the  bot- 
tomry and  hypothecation  of  the  bark,  at  the 
rate  of  19^  per  cent,  maritime  interest;  that 
Clark,  as  master,  did  reall;^  expend  the  sum 
borrowed  for  the  repairing,  rictiuklinff  and  man- 
ning of  the  bark  in  order  to  enable  her  to  pro- 
ceed to  New  Orleans;  that  the  bark  could  not 
possibly  have  proceeded  with  safety  upon  her 
voyage  without  such  repairs,  and  other  neces- 
sary expenses  attending  the  refitting  of  her; 
that  she  sailed  and  arrived  safe  at  New  Orleans 
on  or  about  the  7th  of  June,  1858;  and,  that 
the  bond  was,  at  the  proper  time,  presented  for 
payment  to  Clark,  who  refused  to  discharge  it. 
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Upon  this  libel,  process  was  issued,  and  the 
Tessel  and  her  freight  were  seized.  Subsequent- 
ly the  vessel  was  sold  under  an  order  of  the 
court,  and  the  proceeds,  together  with  the 
freight  money,  amounting  in  the  whole  to  $13,- 
805.85,  were  deposited  in  the  registry  on  the 
2d  of  September,  1858. 

On  the  1st  of  November,  1858,  Qeorffe  Law, 
the  claimant  of  the  vessel  and  freight.  Sled  his 
answer,  denying  the  necessity  of  the  repairs 
and  supplies,  alleged  to  have  been  paid  for  by 
the  money  raised  upon  the  bottomry  bond,  and 
alleging  fraudulent  collusion  between  the  mas- 
ter and  lenders,  to  the  prejudice  of  the  claim- 
ant. The  answer  set  out  at  large  the  history 
of  The  Grapeshot,  from  the  time  she  left  New 
York,  on  or  about  the  9th  of  February,  1857, 
to  the  date  of  her  arrival  in  New  Orleans,  on 
or  about  the  7th  of  June,  1858.  It  is  repre- 
sented that  the  bark,  when  she  left  New  York, 
was  stout  and  stanch,  well  fitted,  and  sup- 
plied for  her  then  intended  voyage  to  Constanti- 
nople, and  for  the  return  voyage  to  New  York; 
that  instead  of  returning  from  Constantinople 
to  New  York,  the  master,  Clark,  embezzled  the 
freight  earned  in  the  voyage  out,  and  engaged 
the  vessel  in  voyages  for  his  own  benefit,  until 
he  caused  her  to  be  stripped  at  Rio  of  her  cop- 
per, which  was  replaced  by  second-hand  and 
in  different  metal,  owned  by  Clark,  and  put  on 
her  in  fraud  of  the  claimant;  that  the  dis- 
honest practices  of  Clark  were  well  known  at 
Rio,  and  that  the  libelants  were  fully  cogni- 
zant of  them.  The  answer  further  denied  the 
135*]  charge  *of  the  libel,  that  the  claimant 
had  no  funds  or  credit  at  Rio,  and  averred 
that  he  had  credit  to  procure  and  obtain  the 
necessary  funds,  and  that  the  master  was  under 
no  necessity  to  resort  to  the  bottomry  upon 
the  vessel.  The  answer  further  alleged  that 
there  was  no  inspection  or  survey  of  the  vessel 
with  reference  to  the  necessity  for  repairs; 
and  that  the  alleged  expenses  for  repairs  and 
provi^^ions  far  excecdod  the  sums  actually  ex- 
pended, of  all  which  the  libelants  had  notice. 

Before  proceeding  to  examine  the  evidence, 
taken  under  these  pleadings,  it  will  be  proper 
to  consider  the  principles  of  maritime  law  ap- 
plicable to  the  case. 

A  bottomry  bond  is  an  obligation,  executed, 
generally,  in  a  foreign  port,  by  the  master  of  a 
vessel  for  repayment  of  advances  to  supply  the 
necessities  of  the  ship,  together  with  such  in- 
terest as  may  be  agreed  on;  which  bond  cre- 
ates a  lien  on  the  ship,  M'hich  may  be  enforced 
in  admiralty  in  case  of  her  safe  arrival  at  the 
port  of  destination;  but  becomes  absolutely 
void  and  of  no  effect  in  case  of  her  loss  before 
arrival.  Carrington  v.  Pratt,  18  How.  67,  15 
L.  ed.  268;    The  Atlas,  2  Haffg.  57,  58. 

Such  a  bond  carries  usually  a  very  high 
rate  of  interest,  to  cover  the  risk  of  loss  of  the 
ship  as  well  as  a  liberal  indemnity  for  other 
risks  and  for  the  use  of  the  mone^,  and  will 
bind  the  ship  only  where  the  necessity  for  sup- 
plies and  repairs,  in  order  to  the  performance 
of  a  contemplated  voyage,  is  a  real  necessity, 
and  neither  the  master  nor  owners  have  funds 
or  credit  available  to  meet  the  wants  of  the 
vessel. 

Sometimes  bonds,  bearing  only  the  ordinary 
rate  of  interest,  or  executed  under  circum- 
stances more  or  less  different  from  those  just 
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stated,  are  called  bottomnr  bonda,  and  are  en- 
forced as  such  (The  Trident,  1  W.  Rob.  29; 
Brig  Draco,  2  Sumn.  157;  1  Pars.  Ship.  116, 
120) ;  but  the  general  description  just  given 
embraces  most  instruments  known  under  that 
name,  and  is  sufficiently  accurate  for  the  case 
presented  by  the  record. 

There  is  no  question  in  this  case  as  to  [*Z36 
the  character  of  the  bond;  nor  as  to  the  safe 
arrival  of  the  ship;  nor  as  to  the  validity  of 
the  bond  if  the  lien  can  be  held  valid.  The  con- 
troversy turns  on  the  question  of  necessity  for 
repairs  and  supplies,  and  for  credit. 

We  are  to  consider,  therefore,  what  degree 
of  necessity  for  supplies  or  repairs,  and  what 
degree  of  necessity  for  credit  in  that  form,  will 
warrant  a  master  in  borrowing  upon  bottomry. 

Where  the  claim  of  the  material  man  is 
against  the  owner  only,  and  no  privilege  is 
given  upon  the  vessel,  no  necessity  need  be 
shown  affirmatively.  The  master,  in  the  ab- 
sence of  known  fraud,  is  fully  authorized  to 
represent  the  owners  in  all  matters  relating  to 
the  ship;  and  it  will  always  be  presumed  that 
supplies  and  repairs,  ordered  by  the  master, 
were  reasonably  fit  and  proper,  unless  there 
is  clear  proof  to  the  contrary,  and  also  proof 
of  collusion  by  the  material  man. 

But  something  more  is  required  when  the 
claim  is  against  the  ship  itself.  Such  a  claim 
can  be  asserted  only  as  a  lien  or  privilege  upon 
the  vessel.  And  the  rule  is  that  such  a  lien 
for  supplies  and  materials,  or  for  money  ad- 
vanced for  the  ship,  since  it  is  created  and  ex- 
ists without  record,  or  other  public  notice,  can 
only  be  established  upon  circumstances  of  ac- 
tual necessity. 

Proof  of  absolute  and  indispensable  necessity, 
however,  is  not  required  in  order  to  the  estab- 
lishment of  such  a  lien,  where  supplies  and 
materials  are  furnished  on  the  credit  of  the 
ship,  or  of  the  ship  and  owners,  in  a  foreign 
port.  In  such  cases,  courts  of  admiralty  do 
not  scrutinize  narrowly  the  account  against  the 
ship.  They  will  reject,  undoubtedly,  all  un- 
warranted (The  Cognac,  2  Hagg.  387)  charges; 
but  upon  proof  that  the  furnishing  waa  in  good 
faith,  on  the  order  of  the  master,  and  really 
necessary,  or  honestly  and  reasonably  believed 
by  the  furnisher  to  be  necessary  for  the  ship 
while  lying  in  port,  or  to  fit  her  for  an  intended 
voyage,  the  lien  will  be  supported  (The  General 
Smith,  4  Wheat.  443;  Peyroux  v.  Howard,  7 
Pet.  324;  The  Nestor,  1  Sumn.  73) ;  unless 
*it  is  made  to  appear  affirmatively  that  [^137 
the  credit  to  the  ship  was  unnecessary,  either 
by  reason  of  the  master  having  funds  in  his  pos- 
session applicable  to  the  expenses  incurred,  or 
credit  of  ms  own  or  of  his  owners,  upon  which 
funds  could  be  raised  by  the  use  of  reasonable 
diligence;  and  that  the  material  man  knew,  or 
could,  by  proper  inquiry,  have  readily  informed 
himself  ox  the  facts.  The  Fortitude,  3  Sumn. 
246,  247. 

It  has  been  supposed  that  a  more  stringent 
rule  than  that  just  stated  was  sanctioned  by 
this  court,  at  the  December  Term,  1856,  in  the 
case  of  The  Sultana,  reported  under  the  title 
of  Pratt  V.  Reed,  19  How.  359,  15  L.  ed.  660. 

In  that  case,  coal  for  generating  steam  wts 
supplied  to  The  Sultana  of  Buffalo,  in  New 
York,  at  Erie,  in  Pennsylvania.     The  master 
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WM  sole  owner,  and  known  as  such  by  the 
furnisher  of  the  ooal.  The  supplies  were  fur- 
nished from  time  to  time  during  a  period  of 
nearlj  two  years,  and  formed  the  subject  of  a 
runninff  account  of  debit  and  credit  extending 
through  that  time.  The  evidence  warranted  the 
impression,  confirmed  by  the  fact  of  sole  own- 
ership in  the  master,  that  the  credit  was  given 
to  the  master  and  not  to  the  ship.  It  was  held 
that  no  lien  attached  to  the  steamer  for  tne 
supplies  thus  furnished. 

We  have  no  doubt  that  the  case  was  rightly 
decided.  There  are,  however,  expressions  in 
the  opinion  which,  separated  from  the  case, 
appear  to  sanction  the  doctrine  that,  in  order 
to  the  creation  of  a  lien  on  the  vessel,  express 
proof  of  an  unforeseen  emergency  creating  a 
necessity  for  supplies  is  necessary,  and  also  of 
the  existence  of  a  necessity  for  credit  on  the 
ship. 

But  that  it  was  not  intended  by  the  court  to 
establish  any  other  rule  than  that  previously 
recognized,  sufficiently  appears  from  an  opin- 
ion pronounced  in  the  case  of  The  Neversink, 
Southern  Dist.  of  N.  Y.,  Nov.  1867,  by  the 
learned  judge  who  delivered  its  judgment  in 
the  case  of  The  Sultana.  What  was  said  in 
the  former  case  sufficiently  shows  that  the  lat- 
138*]  ter  judgment  was  intended  only  *to  af- 
firm that  there  must  be  an  apparent  necessity 
for  the  credit  as  well  as  an  actual  necessity  for 
the  supplies,  and  that  in  the  case  before  the 
court  there  was,  in  fact,  no  such  necessity  as 
was  essential  to  the  creation  of  a  lien  upon  the 
steamer.  It  was  not  intended  to  deny  that  this 
apparent  necessity  might  be  presiuned  from  the 
necessity  for  supplies,  from  the  general  author- 
ity of  the  master,  and  from  general  good  faith 
in  the  particular  transaction. 

It  has  been  supposed  also  that  the  judgment 
of  this  court  in  the  case  of  The  Bark  Laura, 
19  How.  29, 16  L.  cd.  637,  reported  as  Thomas  v. 
Osbom,  reouired  affirmative  proof  of  the  neces- 
sity of  credit  to  the  ship,  in  order  to  the  crea- 
tion of  a  lien  on  the  vessel.  The  court  said, 
that  "The  limitatien  of  the  authority  of  the 
master  to  cases  of  necessity,  not  only  of  repairs 
and  supplies,  but  of  credit  to  obtain  them,  and 
the  requirement  that  the  lender  or  furnisher 
should  see  to  it  that  apparently  such  a  case 
of  necessity  exists,  are  as  ancient  and  well  es- 
tablished as  the  authority  itself."  There  is 
nothing  in  the  language  which  necessarily  de- 
nies that  proved  necessity  for  repairs  may  be 
received  as  presumptive  evidence,  sufficient,  in 
the  absence  of  other  information,  to  establish 
a  case  of  apparent  necessity  upon  which  the 
lender  or  furnisher  may  safely  act.  And  the 
citations  from  the  Digest  and  the  Consolato  del 
Mare,  made  to  show  the  antiquity  of  the  doc- 
trine, seem  to  have  reference  only  to  the  condi- 
tion of  the  ship,  and  not  to  the  condition  of  the 
credit  of  the  owners  or  master. 

We  are  satisfied  that  neither  of  the  two  cases 
just  referred  to,  when  properly  considered  in 
connection  with  the  proofs  before  the  court, 
can  be  regarded  as  in  conflict  with  the  rule  we 
have  stated,  which,  prior  to  these  decisions, 
had  been,  undoubtedly,  received  upon  the  gen- 
eral consent  of  authorities  as  the  true  rule  on 
the  subject  of  implied  hypothecation  for  repairs 
and  supplies,  or  for  advances  having  the  same 
relation  to  the  ship. 
•  Wall. 


.We  have  been  induced  to  state  this  doctrine 
of  implied  hypothecation  somewhat  fully,  not 
only  because  it  seemed  *de8irable  to  cor-  [*X39 
rect  a  common  misunderstanding  of  these  cases, 
but  because  of  the  close  analogv  hi  origin,  ef- 
fect and  incidents  between  implied  hypotheca- 
tion and  express  t^vpothecation  by  bottomry. 

It  is,  indeed,  difficult  to  trace,  either  in  rea- 
son or  in  the  authorities,  any  marked  line  of 
discrimination  between  them.  In  the  case  of 
The  Aurora,  decided  in  1816,  this  court  said: 
'*To  make  a  bottomry  bond,  executed  by  the 
master,  a  valid  hypothecation,  it  must  be  shown 
by  the  creditor  that  the  master  acted  within  the 
scope  of  his  authority;  or,  in  other  words,  that 
the  advances  were  made  for  repairs  or  supplies 
necessary  for  effecting  the  objects  of  the  voy- 
age, or  the  safety  and  security  of  the  ship.  And 
no  presumption  should  arise  in  the  case  that 
such  repairs  or  supplies  could  be  procured  on 
reasonable  terms  with  the  credit  01  the  owner, 
independent  of  such  hypothecation."  1  Wheat. 
96. 

And  it  was  further  said,  in  the  same  case, 
that  "It  is  incumbent  on  the  creditor  who 
claims  an  hypothecation  to  prove  the  actual  ex- 
istence of  those  things  which  give  rise  to  his 
demand;  and  if  it  appear  on  his  own  showing, 
or  otherwise,  that  he  has  funds  of  the  owners 
in  his  possession  which  might  have  been  ap- 
plied to  the  demand,  and  he  has  neglected  or 
refused  to  do  so,  he  must  fail  in  his  claim."  1 
Wheat  106. 

And  this,  undoubtedly,  is  the  general  rule 
also  in  respect  to  implied  hypothecation.  The 
principles  on  which  it  rests  were  fully  explained 
and  illustrated  by  Mr.  Justice  Story,  in  1838,  in 
the  case  of  The  Fortiiude,  3  Sumn.  232. 

It  has  been  thought  that  a  distinction  be- 
tween the  lien  for  repairs  and  supplies,  or  ordi- 
nary advances  to  pay  for  them,  and  the  lien  of 
bottomry,  may  be  found  in  that  "superadded 
necessity"  of  which  the  learned  judge  speaks, 
in  the  case  last  cited,  as  distinguishing  the  for- 
mer from  the  latter.  There  must,  he  said  in 
substance,  not  only  be  a  necessity  for  the  re- 
pairs, but  a  necessity  for  resorting  to  a  bottom- 
ry loan.  Ibid.  234.  But  this  ruling  must  be  tak- 
en with  the  qualification  previously  establish^ 
by  this  court  in  the  case  of  The  Virgin,  8  Pet. 
654,  *where  it  was  held  that  "the  neces-  [*Z40 
sity  of  the  supplies  and  repairs  being  once  made 
out,  it  is  incumbent  on  the  owners,  who  assert 
that  they  could  have  obtained  upon  their  per- 
sonal credit  without  bottomry,  to  establish  that 
fact  by  competent  proofs,  unless  it  is  apparent 
from  the  circumstainces  of  the  case."  It  is  only 
when  such  competent  proofs  have  been  adduced 
or  the  practicability  of  raising  funds  on  credit 
has  be^  made  to  appear  from  circumstances, 
that  the  lender  is  held  responsible  for  failing 
to  make  due  inquiry. 

In  the  absence  of  such  proofs  or  circum- 
stances, an  apparent  necessity  for  credit  by 
bottomry  must  be  regarded  as  established  when 
the  necessity  for  repairs  is  proved. 

A  more  substantial  distinction  between  the 
implied  and  the  express  hypothecation  may, 
perhaps,  be  found  in  the  greater  diligence  re- 
quired of  the  lender  on  bottomry  than  of  the 
material  man  in  inquiry  concerning  the  neces- 
sity for  repairs.  The  authorities  on  this  sub- 
ject are  not  easily  reconciled;  but  they  may  be 
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beet  harmonked,  perhaps,  in  the  proposition 
that,  if  no  necessitr  for  repairs  is  established,  a 
bottomry  bond  will  not  be  supported  in  the  ab- 
sence of  proof  that  the  lender,  after  using  rea- 
sonable diligence  to  ascertain  the  facts,  had 
good  reason  to  believe,  and  did  believe,  that  the 
necessity  really  existed.  And  this  is  warranted 
by  good  reason.  The  maritime  law  seeks  equally 
the  general  promotion  of  commercial  inter- 
course and  tJ^e  most  complete  security  in  pri* 
vate  transactions;  and  neither  can  well  be  reo- 
oncilcKl  with  the  support  of  hypothecations 
which  partake  laigely  of  the  nature  of  hazard, 
made  where  the  owner  cannot  be  consulted,  at 
extraordinary  rates  of  interest,  agreed  upon  by 
the  master  and  the  lender,  and  under  circum- 
stances favorable  to  collusion  and  fraud,  unless 
the  lender  be  held  to  reasonable  diligence  in 
inquiring  as  to  the  existence  of  the  facts  of  dis- 
tress and  necessity  for  repairs,  whid)  alone 
warrant  such  transactions. 

The  doctrine  on  the  subject  of  maritime  hy- 
pothecation, so  far  as  it  seems  useful  to  con- 
sider it  in  this  case,  may  be  summed  up,  we 
think,  in  these  propositions: 
X4Z*]  *1.  Liens  for  repairs  and  supplies, 
whether  implied  or  express,  can  be  enforced  in 
admiralty  onl^  upon  proof  made  by  the  creditor 
that  the  repairs  or  supplies  were  necessary,  or 
believed,  upon  due  inquiry  and  credible  repre- 
sentation, to  be  necessarv. 

2.  Where  proof  is  made  of  necessity  for  the 
repairs  or  supplies,  or  for  funds  raised  to  pay 
for  them  by  the  master,  and  of  credit  given  to 
the  ship,  a  presumption  will  arise,  conclusive, 
in  the  absence  of  mdence  to  the  contrary,  of 
necessity  for  credit. 

3.  Necessity  for  repairs  and  supplies  is 
proved  where  such  circumstances  of  exigency 
are  shown  as  would  induce  a  prudent  owner,  if 

S resent,  to  order  them,  or  to  provide  funds  for 
be  cost  of  them  on  the  security  of  the  ship. 

4.  The  orderinff,  by  the  master,  of  supplies 
mr  repairs  upon  the  credit  of  the  ship,  is  suffi- 
cient proof  of  such  necessity  to  support  an  im- 
plied hypothecation  in  favor  of  the  material 
man,  or  of  the  ordinary  lender  of  money,  to 
meet  the  wants  of  the  ship,  who  acts  in  good 
faith. 

5.  To  support  hypothecation  by  bottomry, 
evidence  of  actual  necessity  for  repairs  and 
supplies  is  required  and,  if  the  fact  of  necessity 
be  left  unproved,  evidence  is  also  required,  of 
due  inquiry  and  of  reasonable  grounds  of  be- 
lief t^t  the  necessity  was  real  and  exigent. 

These  principles  are  now  to  be  applied  to  the 
case  before  us.  The  pleading  make  distinct  is- 
sues upon  the  necessity  for  repairs,  the  neces- 
sity for  credit,  and  exercise  of  due  diligence  in 
inquiry  for  the  lender. 

On  examining  the  proofs  we  find  great  con- 
trariety in  evidence,  but  we  think  it  sufficiently 
established  that  Clark,  the  master  of  The 
Grapeshot,  if  not  guilty  of  actual  fraud,  was 
very  negligent  of  his  duties  as  master. 

It  is  alleged  in  the  answer,  and  the  allegation 
is  supported  by  credible  testimonv,  that  the 
voyage  for  which  she  was  originally  destined 
was  from  New  York  to  Constantinople  and 
back.  The  bark  sailed  from  New  York  in  Feb- 
ruary, 1857,  and  the  voyage  to  Constantinople 
14a*]  was  accomplished  *in  due  time;  but,  in- 
stead of  obtaining  a  return  freight  for  New 
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York,  the  master  engaged  the  bark  on  a  new 
voyag|e.  He  purchased  a  carffo  of  salt,  part^ 
at  Ivica  and  partly  at  the  Isle  da  Sal,  one  A 
the  Cape  de  Verde  Islands,  and  carried  it  to 
Rio,  where  he  lay  for  some  time;  then  re- 
turned to  the  islands  for  another  cargo  of  salt, 
with  which  he  arrived  at  Rio  early  in  January, 
1858,  and  remained  there  until  April,  when  ba 
finally  took  a  cargo  for  the  United  States;  not 
then,  however,  for  New  York,  but  for  New  Or- 
leans. 

There  is  some  evidence  that  the  new  voy- 
ages were  for  purposes  of  private  speculatira 
by  the  master,  and  this  theory  receives  partia] 
confirmation  from  a  letter  writt^i  by  him  to 
the  owner  from  Constantinople,  in  which  he 
admits  that  he  could  obtain  a  paying  freight 
for  New  York,  but  states  that  he  had  deter- 
mined to  seek  more  profitable  employment  for 
the  vessel,  in  a  voyage  to  Rio  with  salt.  On  the 
other  hand,  it  appears  that  nothing  was  kept 
secret  from  the  owner,  unless  it  be  the  fact  of 
private  speculation,  for  the  letters  of  the  mas- 
ter show  that  he  was  advised  from  time  to  time 
of  all  the  movements  of  the  vessel. 

These  transactions  are  adverted  to  only  be- 
cause, though  having  no  direct  bearing  upon 
the  case,  they  cast  some  light  upon  the  subse- 
quent conduct  of  the  master. 

The  liabilities,  except  those  charged  under 
date  of  October  .31st,  1857,  which  form  the 
basis  of  the  bottomry  bond,  were  incurred,  if 
incurred  at  all,  while  the  ship  rcDiained  at  Rio, 
from  January  2,  to  April  19,  1858.  They  con- 
sist of  charges  for  supplies  and  repairs. 

As  to  the  necessity  tor  repairs,  the  libelants 
have  put  in  the  depositions  of  Clark,  the  mas- 
ter, and  of  the  furnishers  at  Rio.  The  respond- 
ent, on  his  side,  has  put  in  the  depositions  of 
several  seamen  who  made  part  of  the  crew  of 
The  Grapeshot. 

The  evidence  of  these  witnesses  cannot  be 
reconciled.  The  witnesses  for  the  libelants  are 
postively  contradicted  by  the  witnesses  for  the 
respondent.  Clark,  for  example,  says  that  on 
the  last  voyage  to  the  Cfipe  de  Verde  Islands 
and  back  to  Rio,  The  Grapeshot  leaked  badly, 
and  that  she  lost  *nine  hundred  bushels  [*X43 
of  salt  by  the  water,  from  the  leaking.  And, 
as  to  the  leaking,  his.  testimonv  is,  to  some  ex- 
tent, corroborate  by  that  of  the  repairer.  But 
three  of  the  crew,  examined  on  this  point,  testi- 
fy positively  that  there  was  no  damage  trooi 
leaking.  As  to  injuries  to  the  bottom  of  the 
vessel,  and  the  necessity  for  recoppering,  Clark 
says  nothing  in  his  deposition;  he  merely  states 
that  the  accounts  of  the  material  men  are  just 
and  correct,  and  they  testify  that  the  repairs 
and  supplies  were  necessarv.  On  the  other 
hand,  some  of  the  crew  testify  that  the  repairs 
were  quite  unnecessary,  that  the  copper  put 
upon  her  was  inferior  to  the  copper  taJcen  off, 
and  the  vessel  when  nominally  repaired  was 
less  stanch  than  2>efore.  There  is  more  to  the 
same  effect. 

It  is  said  that  the  evidence  of  the  seamen  Is 
unworthy  of  credit.  It  was  certainly  taken  in 
a  very  loose  and  unsatisfactory  way.  But  this 
was  uie  fault  of  the  commissioner,  and  not  of 
the  witnesses.  On  the  main  points  at  iffsue 
their  testimony  is  clear  and  distinct  enouf^ 
and  we  perceive  no  reason  for  discrediting  it. 

We  have  examined  it  with  care,  and,  taken 
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is  ooBnectkm  with  the  whole  evidence  on  both 
sides,  it  has  satisfied,  us  that  we  cannot  hold 
the  necessity  for  repairs  as  established. 

And  this  view  is  confirmed  by  the  absence  of 
any  survey  or  examination  by  public  authority, 
or  by  competent  and  disinterested  persons  for 
the  purpose  of  ascertaining  the  necessity  for 
repairs.  In  the  case  of  The  Cognac,  2  fiUtfg. 
377,  387,  the  bottomry  bond  was  authorized^ 
the  French  Tribunal  of  Commerce  at  the  port 
of  repair,  and  also  by  the  British  vice-consul 
there*  and  yet  the  British  Court  of  Admiralty 
disallowed  some  of  the  items  covered  by  the 
bond.  And  in  the  case  of  The  Fortitude  the 
bottomry  bond  was  supported  by  evidence  of  a 
survey,  called  by  the  master  and  conducted  by 
persons  skilled  in  nautical  affairs.  This  was, 
as  the  learned  judge  observed,  "what  evei^  pru- 
dent master  ought  to  do  under  the  like  circum- 
stances." 

144*]  *We  do  not  say  that  such  a  survey  is 
indispensable.  No  doubt  proof  of  the  necessity 
and  of  the  extent  of  the  necessity  may  be  other- 
wise made.  But  where  tne  repairs  alleged  to  be 
made  are  extensive,  and  the  necessity  otherwise 
left  in  doubt,  the  absence  of  such  an  examina- 
tion will  go  far  to  warrant  the  conclusion  that 
no  real  necessity  existed. 

The  evidence  in  respect  to  the  bills  for  sup- 
plies covered  by  the  bottomry  bond  is  not  so 
strong  as  to  the  absence  of  necessity  for  them. 
But  there  are  some  items  included  in  these  bills, 
and  particularly  a  very  considerable  item  stated 
as  a  general  balance  found  due  on  a  fonner  ac- 
count of  the  consignee  of  the  ship,  which  can 
hardly  be  regarded  as  subjects  of  bottomry. 

Under  these  circumstances,  if  there  were  any 
proof  affecting  the  lenders  with  actual  knowl- 
edge of  the  facts,  it  would  be  our  duty  to 
pronounce  the  bottomry  wholly  invalid.  For 
there  is  no  evidence  that  they  made  any  in- 

auiry  whatever,  and  the  maritime  law  holds 
bem  to  reasonable  diligence  in  this  res]^ct. 
But  mere  omission  to  make  inquiry  will  not 
invalidate  the  bond  altogether.  It  may  be  good 
in  part  and  void  in  part.  And  where,  as  in  this 
case,  part  of  the  repairs  and  supplies  have  been 
shown  to  be  necessary,  and  there  is  no  reason 
to  impute  fraud  or  collusion  to  the  lenders,  the 
bond,  though  void  as  to  the  items  of  which  the 
necessity  is  disproved  or  not  shown,  may  prop- 
erly be  held  valid  as  to  those  items,  the  neces- 
sity of  which*  is  shown. 

Under  the  view  which  we  have  taken  of  this 
case  it  is  not  necessary  to  consider  the  evidence 
as  to  the  necessity  for  credit.  It  may  be  of 
use,  however,  to  observe  that  while  there  is 
evidence  to  show  that  the  respondent.  Law,  was 
a  man  of  lar^e  means,  and  known  as  such  by 
tome  persons  In  Rio,  the  proof  does  not  satisfy 
us  that  the  sum  named  in  the  bond  could  have 
been  raised  on  his  credit  at  rates  more  advan- 
tageous than  were  actually  obtained,  much  less 
that  the  lenders  in  this  case  could  by  any  dili- 
gence of  inquiry  have  learned  that  this  might 
be  done.  It  is  matter  of  history,  of  which  the 
eourt  will  take  notice,  that  the  vear  1857  was 
145*]  *a  year  of  financial  revulsion  and  dis- 
tress throughout  the  greater  part,  if  not  the 
whole,  of  the  commercial  world,  the  effects  of 
which  were  still  felt  in  the  spring  of  1858.  In 
such  a  time  proof  of  the  practicability  of  ob- 
taining funds,  in  a  port  so  remote,  upon  the 
•  Wall. 


credit  of  the  owner,  should  be  dear,  indeed,  in 
order  to  affect  a  lender  upon  bottomry  with  the 
duty  of  inquiry. 

On  the  whole,  the  decree  of  the  circuit  court 
must  be  reversed,  and  the  cause  must  be  re* 
manded  to  that  court  with  directions  to  refer 
the  accounts  for  repairs  and  supplies  to  one  or 
more  commissioners  experienced  in  commerce 
and  of  known  intelligence  and  probity,  to  ascer- 
tain, under  the  instructions  of  the  court,  what 
portion  of  the  repairs  and  supplies,  actually 
furnished  to  the  ship,  were  really  necessary, 
and  for  the  amount  thus  ascertained  and  ap- 
proved by  the  court  to  enter  decree  for  the  li- 
belants. 


•EDWARD   M.   LINTHICUM,   Plff.   in    [•241 

Err., 

V. 

ALEXANDER  RAY. 

(See  S.  C.  9  Wall.  241-243.) 

Possession  sufficient  to  recover  against  wrong 
doer— right  of  using  wharf — construction  ol 
grant  of. 

In  an  action  for  obstmctlns  a  wharf,  possessloi 
of  the  defendant  under  color  and  with  claim  ol 
title  Is  sufficient  to  put  the  plaintiff  npon  proof 
of  a  better  title  to  the  wharf. 

A  errant  of  the  right  of  using  the  wharf  bnllt, 
refers  only  to  the  structure  then  erected,  when  tho 
right  was  not  attached  as  an  Incident  to  any  es- 
tate. 

[No.  81.] 

Argued  Feb.  25,  1870.      Decided  Mar.  14,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

An  action  of  trespass  on  the  case  was  brought 
in  the  court  below  by  the  plaintiff  in  error,  to 
recover  damages  for  the  obstruction  of  a  cer- 
tain wharf.  Judgment  having  been  given  for 
the  defendant,  the  plaintiff  sued  out  this  writ 
of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  John  A.  Wills  and  Joseph  H.  Brad- 
ley, for  plaintiff  in  error. 

Messrs.  W.  S.  Coz  and  W.  D.  Davidge,  for 
defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case  for  obstructing 
the  plaintiff  in  the  use  of  a  wharf  in  the  City  of 
Georgetown,  in  the  District  of  Columbia.  The 
wharf  is  situated  on  the  south  side  of  Water 
Street,  between  Market  and  Frederick  Streets, 
in  that  city,  and  extends  one  himdred  and  one 
feet  on  the  Potomac  River.  The  plaintiffs  as- 
sert a  right  to  its  use  imder  various  mesne  con- 
veyances from  Francis  and  Charles  Lowndes. 
It  appears  from  the  evidence,  that  in  the  year 
1800  these  parties  were  the  joint  owners  of  a 
wharf  occupying  the  site  of  the  present  wharf 
and  of  similar  dimensions.  At  the  same  time 
Francis  Lowndes  owned  in  his  own  right  two 
lots  on  the  north  side  of  Water  Street,  opposite 
to  the  wharf,  which  he  had  improved  by  the 
erection  thereon  of  two  warehouses.  These 
buildings  were  separated  from  each  other  by 
about  twenty  feet.    In  1804  the  two  Lowndes 
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united  in  a  dfi^d  conveying  to  Richard  and 
Leonard  H.  Job^s  the  intervening  lot  betwe^i 
the  two  buildings  witii  its  appurtenances,  and 
also  to  them,  their  heirs,  and  assigns  the  priv- 
ileges and  rights  of  using  the  wharf  built  ''bj 
the  Lowndes,"'  free  of  all  expense,  for  the  pur- 
pose, fcom  time  to  time,  of  mooring  their  ships 
or  vessels,  and  for  loading  and  unloading  the 
same,  and  for  all  goods  imported  or  exported 
by  them.  The  several  mesne  conveyances,  which 
bring  the  property  to  the  plaintiff,  cover  the 
same  lot  and  the  same  privileges  and  rights  of 
using  the  wharf,  describing  both  in  similar  lan- 
guage. 

On  the  other  hand,  the  defendant  asserts  a 
94a*]  right  to  the  *wharf  itself,  as  it  now  ex- 
ists, and  not  merely  a  right  to  its  use,  and 
traces  his  title  to  the  same  original  source, 
Francis  and  Charles  Lowndes. 

It  appears  from  the  deeds  produced  that  in 
April,  1800,  these  parties  conveyed  to  one  Tem- 
pieman,  in  trust,  to  indemnify  him  for  his  past 
indorsements  and  any  future  indorsements  he 
might  make  for  them,  and  one  John  Suter,  on 
notes  in  the  Bank  of  Columbia,  the  two  im- 
proved lots  on  the  north  side  of  Water  Street, 
and  the  wharf  mentioned.  The  trust  deed  was 
accompanied  with  a  power  to  the  grantee  to  sell 
this  property,  and  apply  the  proceeds  to  the 
payment  of  the  notes  indorsed  by  him,  which 
were  not  taken  up  at  maturity  by  their  makers. 
In  1807,  Templeman  conveyed  tne  property  to 
Watler  Smith,  upon  trust  to  sell  the  same, 
whenever  requested  by  the  Bank  of  Columbia 
to  pay  certain  notes.  In  this  conveyance  Francis 
Lowndes  joined.  By  sundry  mesne  Convey- 
ances from  Walter  Smith,  the  property,  as  con- 
tended by  the  defendant,  became  vested  in  him 
in  1858.  At  this  time  the  wharf,  which  ex- 
isted in  1804,  had  perished,  and  a  new  wharf, 
the  one  now  in  existence,  was  constructed  in  its 
place  by  the  defendant,  and  has  ever  since  re- 
mained in  his  exclusive  possession. 

We  do  not  deem  it  important  to  consider 
whether  the  conveyance  to  Smith  from  Temple- 
man,  the  trustee,  was  authorized  by  the  power 
contained  in  the  deed  to  the  latter,  or  whether 
the  subsequent  conveyances  under  Smith  oper- 
a43*]  ated  *to  vest  a  good  title  to  the  land  up- 
on which  the  present  wharf  is  situated,  or  such 
a  right  of  wharfage  as  to  authorize  the  construc- 
tion and  exclusive  use  of  the  present  wharf.  The 
possession  of  the  defendant  under  color  and 
with  claim  of  title  is  sufficient  to  put  the  plain- 
tiff upon  proof  of  a  better  title  to  the  wharf,  or, 
at  least,  of  an  equal  right  with  the  defendant 
to  its  use.  And  such  proof  he  has  not  produced. 
The  deed  of  the  two  Lowndes  to  the  Johns  in 
1804,  under  which  he  derives  all  the  claim  he 
possesses,  only  conferred  a  right  to  the  use  of 
the  wharf  then  in  existence,  and  not  any  gen- 
eral right  of  wharfage,  or  any  right  to  the  land 
covered  by  the  wharf.  Its  language  is  that  it 
grants  the  right  ''of  using  the  wharf  built"  by 
the  Lowndes,  referring  clearly  to  the  structure 
then  erected.  And  the  right  to  use  the  wharf 
is  limited  to  that  of  mooring  to  it  the  ships  and 
vessels  of  the  grantees,  for  loading  and  unload- 
ing, and  of  passing  over  it  goods  imported  or 
exported  by  them.  The  deed  contains  no  pro- 
vision for  keeping  the  wharf  in  repair,  or  for 
building  a  new  one  in  case  of  its  destrud^ion,  or 
any  clause  indicating  an  intention  to  confer  any 
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right  or  privilege  of  greater  duration  than  that 
of  the  structure  then  existing. 

Nor  was  the  right  to  use  the  wharf  made  ap- 
purtenant to  the  twenty-feet  lot  situated  on  the 
north  side  of  Water  Street,  by  being  conveyed 
to  the  Johns  in  the  same  instrument.  It  was  in 
no  way  connected  with  the  enjoyment  or  use  of 
the  lot,  and  a  right  not  thus  connected  cannot 
be  annexed  as  an  incident  to  land  so  as  to  be- 
come appurtenant  to  it.  Adcroyd  v.  Smith,  10 
-C.  B.  164. 

The  right  was  not  attached  as  an  incident  to 
any  estate;  it  passed  by  a  grant  in  gross,  and 
was  necessarilv  limited  in  its  duration  by  the 

existence  of  the  structure  with  which  it 

connected. 

Judgment  affirmed. 


THE  JUSTICES  OF  THE  SUPREME  COURT 
OF  THE  STATE  OF  NEW  YORK  FOR  THE 
THIRD  JUDICIAL  DISTRICT  AND  FOR 
THE  COUNTY  OF  GREENE,  and  The  Coun- 
ty Clerk  of  said  County,  PIffs.  in  Err., 

V. 

THE     UNITED   STATES   ex    rel.    ROBERT 
MURRAY  and  William  Buckley. 

(See  a  C.  "The  Justices  v.  Murray,"  9  WalL 
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7th  Amendment  to  U.  S.  Constitution — ^uncon- 
stitutional law. 

The  7th  Amendment  of  the  Constitution  of  tbe 
United  States  applies  to  a  cause  tried  by  a  jury 
in  a  state  court. 

So  much  of  the  5th  section  of  the  Act  of  Con- 
grress,  March  3,  1863.  entitled  "An  Act  Relating  to 
Habeas  Corpus,  and  Regulating  Proceedings  in 
Certain  Cases,"  as  proTldes  for  the  remoyar  of  a 
Judgment  In  a  state  court.  In  a  cause  tried  by  a 
Jury,  to  the  Circuit  Court  of  the  United  States 
for  a  retrial,  on  the  facts  and  law,  is  not  in  pur- 
suance of  the  Constitution,  and  is  void. 

[No.  12.] 
Re-argued  Feb.  16, 1870.  Decided  Mar.  14,  1870. 

IN  ERROR  to  the  Circuit  Court  of  .the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  this^case  are  very 
fully  stated  by  the  court. 

The  case  was  twice  argued. 

Mr.  Amasa  J.  Parker,  for  plaintiffs  in  error: 

The  latter  clause  of  the  7th  Amendment  haa 
no  connection  with  the  first  clause,  which  se- 
cures a  trial  by  jury,  but  it  is  to  be  read  as  a 
substantive  and  independent  clause. 

Curt.  Const.  114,  and  cases  there  cited. 

The  precise  question  here  presented  was  de- 
cided by  the  Supreme  Court  of  Massachusetts 
in  Weatherbee  v.  Johnson,  14  Mass.  412,  suod 

Note. — Trial  by  Jury,  how  affected  'by  7th 
Amendment  to  the  Constitution. 

This  amendment  has  no  relation  or  application 
to  suits  In  state  courts,  but  is  confined  to  coarts 
of  the  United  States  excloslTely.  It  does  not  for- 
bid the  restriction  of  trial  by  jnrv  in  state  courts. 
LiTingston  ▼.  Moore,  7  Pet.  469;  Edwards  ▼. 
Elliott,  21  Wall.  532;  Walker  v.  SauTinet,  92 
n.  S.  90 ;  Pearson  ▼.  Yewdall,  96  U.  S.  294. 

The  intention  was  to  confine  its  appllcatloin  t» 
common  law  suits  of  a  cItII  nature.  In  which  a 
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f  the  Supreme 

r.  Mumj,  43 

Barb.  331 ;   S.  C.  29  How.  Pr.  312,  when  this 

cue  wae  before  the  eonit,  in  whidi  the  court 

followed  the  deelelon  nude  in  HBasachusetta. 

Ch.  J.  Parker,  in  Weatherbee  v.  Johmoo,  14 


nt.  Tic:  thftt,  After  a  trial  by  a  yiij 
in  A  state  court  in  the  vieinAKe,  the  fActs  ihould 
not  be  retried  in  the  FederAl  Court,  vhich  might 
take  place  At  «n  inconvenient  diataiice,  and  that 
aU  Appellate  juriadietion  which  before  hAd  ex- 
tended to  both  law  and  fAot,  now  ehould  be  re- 
stricted to  both  questiona  of  Iaw. 

WhAt  ia  eaid  hj  Ch.  J.  Perlcer  is  full;  eiu- 
tained  bv  reference  to  the  speech  of  Mr.  Madi- 
■on  on  Ue  subject  reporf«d  in  VoL  1,  Ddwtes 
ID  Congress,  by  Gales,  O.  S.  p.  468;  see,  also, 
the  Utter  pArt  of  No.  LXXXI.  of  the  "Feder- 
Alist,"  where  Hr.  BAmilton  states  the  objections 
ntAde  to  the  Conititution  as  it  then  stood.  And 
discusses  the  proposed  change.  The  only  ques- 
tion was,  whether  the  Federal  Courts  should 
have  power  to  review  questions  of  fact  by  a  new 
trial,  on  appellate  jurisdiction  from  state  courts. 

In  Davidson  v.  Burr,  2  Cranch  (C.  O,  fil6, 
and  in  Maddoz  v.  Stewart,  2  Cranch  (C.  C), 
SZ3,  it  was  held  that  after  a  trial  bv  jury  before 
a  justice  of  the  peace,  there  could  be  no  review 
of  a  question  of  lAct  in  the  Circuit  Court  of  the 
United  StAtea,  because  of  the  7th  Amendment 
to  the  Constitution. 

See,  also.  Curb   Com.   Const,  sec.    17,  And 

The  proliibition  is  broAd  and  comprehensive. 
Jt  makes  no 'exceptions  of  a  case  first  tried  in  a 


States  tliAn  according  to  the  rules  of  the  com- 
mon law."  Eow  can  the  court  make  an  eicep. 
tion  which  the  frajners  of  the  Constitution  did 
not  ntAke! 

Mr.  Wm.  M.  Kvarts,  Atty-Gea.,  on  the  first 
argument,  snd  Messrs.  E.  K.  Hoar,  Atty-Gen., 
and  W.  A.  Field,  Aest.  Atty-Gen.,  on  the  re- 
argument,  for  defendAnts  in  error: 

The  constitutionality  of  the  Act  of  IdAr.  3. 
1863,  so  far  As  it  provides  for  the  removal  of 
certain  suits  from  the  state  courts  to  the  courts 
of  the  United  States  before  a  verdict  of  judg- 
ment thereon  in  the  state  courts,  maf  be  re- 
garded AS  settled. 


The  M^or  v.  Cooper,  «  WaU.  247,  IS  H  ad. 
Sfili  Hodgson  V.  MillwATd,  S  Grant,  412;  Eulp 
V.  Bicketts,  3  Grant.  420;  Tod  v.  Fairfield  Co. 
C.  P.  16  Ohio  St.  357;  MeCormick  v.  Humph- 
reys, 0  Am.  Iaw  B%.  (N.  B.),  562;  Jones  *. 
Seward,  17  Abb.  Pr.  OT7. 

It  is  undeniable  that  Congress,  by  the  Act  at- 
tempted to  ^ve  the  defendants  a  right  to  re- 
move this  suit  to  the  Circuit  Court  of  the  Unit- 
ed States,  both  before  and  after  Judgment,  in 
such  form  tliat  a  trial  according  to  the  course 
of  the  ctnmnoQ  law  t^  a  jury  might  be  had  in 
tlie  circuit  court.  The  sole  restriction  of  the 
Constitution  relied  on  as  prohibiting  such  a 
trial  of  facta,  as  wall  as  of  the  law  in  the  (Sr- 
cuit  Court  of  the  United  SUtee,  U  Article  VIL 
of  the  Amendment*  to  the  Constitution. 

It  is  plain  that  tiu  first  clause  of  the  artide, 
to  witi  '"In  suits  at  common  law,  where  the 
valna  in  controvert  stiall  exceed  twen^  dol- 
lars, the  right  of  trial  by  jury  shall  1m  pre- 
served," relates  only  t«  the  courts  of  the  United 
StatM. 

The  last  clause  of  the  7tb  Amendment  must 
be  connected  with  the  first  clause,  and  means 
that  no  fact  tried  by  a  jury  in  such  a  manner  as 
is  prescribed  by  the  first  clause,  shall  l>e  other- 
wise re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  com- 
mon law.  This  artide  was  not  intended  to  pre- 
vent one  full  trial,  both  of  law  and  facte,  in  any 
case  arising  under  the  laws  of  the  United  States 
in  a  court  of  the  United  States.  Mayor  v. 
Cooper,  6  Wall.  263,  18  L.  ed.  863. 

Is  there  any  doubt  that  the  7th  Amendment 
would  not  prevent  the  removal  of  a  case  at 
common  law,  arising  under  the  Constitution  and 
laws  of  the  United  SUtes,  to  a  United  States 
court  from  a  state  court,  and  a  re-examination 
of  the  facts  in  the  United  States  court  by  a 
jury,  such  as  the  laws  of  the  United  States  re- 
quire, if  those  facta  had  been  previously  ex- 
amined only  in  a  state  court  1^  a  state  jury, 
not  such  as  the  Constitution  of  tlu  United 
States  And  Iaws  require! 

Hr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  ia  A  writ  of  error  to  the  Circuit  Court  of 
the  United  Statea  for  the  Southern  District  of 
New  York. 

The  case  is  this:  Albert  W.  Patria  brought  a 
suit  for  assault  and  battery  and  false  impnson- 


Jarj,  by  the  roles  of  cvrnmon  l_.., 

element  of  tbe  trial.  It  embncn  at)  suits  which 
are  not  of  eqnltr  and  admtraltj  Jartsdtctlon,  wbat- 
eret  mar  be  the  pecalicr  tona  which  tbey  sainme 
to  settle  legal  riihts.  Farsoes  v.  Bedford,  3  Pet. 
433 ;  WarlDg  v.  Girke,  S  How.  441 :  Sbtelda  v. 
Tbomas.  IB  How.  3G3,  IB  I.,  ed.  U.  B.  36S ;  iDi. 
Co.  V.  Comstock,  16  Wsll.  2BS;  Btorr,  ConstltnUon, 
sec.  1760. 

It  does  Dot  extend  to  snlts  agBlnBt  Oie  govern- 
ment. Tbe;  are  not  stilts  at  eomman  law.  McBI- 
ntb  V,  V.  8.  12  Ct.  0*  CI.  312, 

The  anieDdment  does  not  itve  a  rl^t  of  trial  bv 
Jnrr,  but  preunres  the  rl^t,  which  means  It  shall 
not  be  denied  either  party,  but  parties  mar,  by 
aatnal  eoDsent,  waive  a  trial  by  Jury.  Bank  of 
Colombia  V.  Okley,  i  Wheat.  3SS ;  FarsoDS  v. 
Armor,  8  Pet.  413;  U.  S.  t.  Rathbons,  2  Fains, 
BT8  :  Kelly  v.  Smith,  I  Blatthf.  290. 

The  conBtltnllonal  right  to  trial  by  Jury,  ei- 
tcDds  only  to  aetloui  at  common  law.  Bait*  In 
equity,   aucb   as   snlts   to  enjoin   InfrtDgement   ol 

Stents,  are  triable  by  Jar^  In  tbe  dlseretlaD  of 
t  court,  and  tbe  verdict  of  the  Jury  Is  not  con- 
clBSIve,  bet  Is  only  an  aid  to  the  coort  Bly  ,r. 
SWiLI. 


Uonson,  etc  Ufg.  Ce.  4  Flah.  Pat  Ca.  64;  Ifotta 

T.  Bennet.  2   Fish.    642. 

Tbe  rlfbt  Of  trial  by  Jury,  secured  b*  seventh 
amendment,  la  the  trial,  according  to  the  coarse 
of  common  law.  and  la  cooflned  to  matters  of 
taict  only.    Matter  o(  Uarttn.  2  Falne,  t~ 

time  JorlstucuDu,  sea 
;  Tbe  Qenesee  Cblet 

iQ,  see  Bx  parte  HIUI- 
1  J.  B.  281 :  Vebater  v. 

I  V.  BIddle,  Bald.  SM: 

:  639. 

_  ..     n  the  Supreme  Court 

lower  to  grant  a  new  trial  Id  a  court  below  by 
.  re-eiimfnatloD  of  tbe  facts  tried  by  ■  Jury. 

There  are  Only  two  methods  at  commoD  law  for 
e-eiam [nation  ol  facts  tried  h»  ■■  luri.  ilx. :  the 
Tenting  a  new  trial  by  the 


re  which  tbe 
tried,  or  to  which  tbe  record  was  re- 
the  awarding  a  ..-..- 


enlre  facias  de  n 


by  an  appellate  court  for 

the  proeeedlDgs.    Farsons  v. ,  - , 

~      V.   Comstock,  16  WalL  268,  269:  17.  S. 


Farsons  v.  Bedford,  8  Pet.  433: 


r.  Wonsoo,  1  Gall.  6,  20. 
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Dec.  Terv 


S75*]  ment  *ao^iii8t  Murray  and  Buckley,  in 
the  Supreme  Court  of  the  State  of  New  York,  to 
which  the  defendants  pleaded  the  general  issue, 
and  further  a  special  defense  that  the  said  Mur- 
ray was  Marshal  of  the  Southern  District  of 
New  York,  and  the  said  Buckley  was  his  dep- 
uty; and  that,  as  such  Marshal,  was,  by  order 
of  the  President,  on  or  about  the  28th  August, 
1862,  directed  to  take  into  custody  the  plaintiff; 
that  said  Buckley  as  such  deputy,  was  directed 
by  the  Marshal  to  execute  said  order;  and  that 
acting  as  such,  and  in  pursuance  of  his  direc- 
tions, did,  in  a  lawful  manner,  and  without  force 
or  violence,  take  the  said  Patrie  into  custody, 
and  that  during  all  the  time  he  was  in  his  cus- 
tody, he  was  kept  and  detained  in  pursuance  of 
said  order  of  the  President,  and  not  otherwise. 

After  the  issue  was  thus  joined,  the  cause 
was  tried  at  the  Circuit  Court  in  Greene  Coun- 
ty, within  the  Third  Judicial  District,  before  a 
jury,  the  defendants  appearing  by  counsel,  and 
a  verdict  rendered  for  the  plaintiff.  No  evidence 
was  given  on  the  trial  on  the  part  of  the  de- 
fendant in  support  of  the  special  defense,  set  up 
under  the  order  of  the  President.  Judgment 
was  regularly  entered  upon  the  verdict  on  the 
8th  June,  1864. 

In  December  following,  a  writ  of  error  was 
issued  to  the  Supreme  (x>urt  of  the  Third  Dis- 
trict, under  the  5th  section  of  the  Act  of  Con- 
gress, passed  March  3, 1863,  to  remove  the  cause 
to  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  which  Act 
is  as  follows: 

If  any  suit  or  prosecution,  civil  or  criminal, 
has  been  or  shall  be  commenced  in  any  state 
court  against  any  officer,  civil  or  military, 
...  or  for  any  arrest  or  imprisonment 
made,  ...  at  any  time  during  the 
present  rebellion,  by  virtue  or  under  color  of 
any  authority  by  or  imder  the  President  of  the 
United  States,  ...  it  shall,  .  .  be  com- 
petent for  either  party  within  six  months 
after  the  rendition  of  a  judgment  in  any  such 
•76*]  case,  *by  writ  of  error  or  other  process,  to 
lemove  the  same  to  the  Circuit  Court  of  the 
United  States  for  that  district  in  which  such 
judgment  shall  have  been  rendered,  and  the  said 
Circuit  Court  shall  thereupon  proceed  to  try 
and  determine  the  fact  and  law  in  such  action, 
in  the  same  manner  as  if  the  same  had  been 
^ere  originally  commenced,  the  judgment  in 
such  case  notwithstanding. 

The  state  court  refused  to  make  a  return  to 
the  writ  of  error,  upon  which  an  alternative 
mandamus  was  issued  by  the  Circuit  Court  of 
the  United  States,  to  which  a  return  was  made 
setting  forth  the  suit,  trial  and  judgment  al- 
ready referred  to,  to  which  there  was  a  demur- 
rer and  joinder,  and  after  due  consideration  the 
demurrer  was  sustained  and  a  judgment  for  a 
peremptory  mandamus  rendered,  from  which 
judgment  a  writ  of  error  has  been  taken  to  this 
court. 

The  case  has  been  argued  on  two  occasions 
by  the  learned  counsel,  and  each  time  with 
ability  and  care,  and  has  received  the  most  de- 
liberate consideration  ol  the  court.  The  second 
time  the  argument  was  confined  to  two  ques- 
tions, submitted  by  the  court: 

1.  Whether  or  not  the  Act  of  Congress  of 
March  3,  1863,  providing  for  the  removal  of  a 
cause  a^er  judgment  by  a  state  court  to  tlie 
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Circuit  Court  of  the  United  States,  for  a  new 
trial,  is  an  Act  in  pursuance  of  the  Constitution 
of  the  United  States. 

2.  Whether  or  not  the  provision  in  thet  7th 
Amendment  of  the  Constitution  of  the  United 
States,  which  declares  that  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  *in  [*a77 
any  court  of  the  United  States  than  according 
to  the  rules  of  common  law,  applies  to  the  facts 
tried  by  a  jury  in  a  cause  in  a  state  court. 

As  the  court  has  arrived  at  the  conclusion 
that  the  7th  Amendment  applies  to  a  cause  tried 
by  a  jury  in  a  state  court,  upon  its  true  con- 
struction, this  opinion  will  be  confined  to  con- 
siderations involved  in  the  second  question  sub- 
mitted to  us  for  argument  at  the  bar.  The  de- 
cision of  that  in  the  affirmative  disposes  of  the 
case. 

The  7th  Amendment  is  as  follows:  *^  suits 
at  conunon  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved:  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the 
common  law." 

It  must  be  admitted  that,  according  to  the 
construction  uniformly  given  to  the  first  clause* 
of  this  amendment,  the  suits  there  mentioned 
are  confined  to  those  in  the  Federal  Courts;  and 
the  argument  is,  perhaps,  more  than  plausible, 
which  is  that  the  words,  "and  no  fact  tried  by 
a  jury,"  mentioned  in  the  second,  relate  to  the 
trial  by  jury  as  provided  for  in  the  previous 
clause.  We  have  felt  the  full  force  of  this  ar- 
gument, and  if  the  two  clauses  were  necessarily 
to  be  construed  together,  and  to  b^  regarded  as 
inseparable,  we  think  the  argument  would  be 
conclusive.  But  this  is  not  the  view  that  has 
been  taken  of  it  by  this  court  In  Parsons  v. 
Bedford,  3  Pet.  447,  448,  Mr.  Justice  Story,  in 
delivering  the  opinion  of  the  court,  referring  to 
this  part  of  the  amendment,  observed,  "that  it 
should  be  read  as  a  substantial  and  independ- 
ent clause;"  and  that  it  was  "a  prohibition  to 
the  courts  of  the  United  States  to  re-examine 
any  facts  tried  by  a  jury  in  any  other  manner." 
The  history  of  the  amoidment  confirms  this 
view.  Deb.  in  Cong,  by  Gales  &  Seaton,  Vol.  1, 
pp.  452,  458,  784.  He  further  observed  that  "the 
only  modes  *known  to  the  conunon  law  to  [^ayS 
re-examine  such  facts  was  the  granting  of  a 
new  trial  by  the  court  where  8ie  issue  was 
tried,  or  the  award  of  a  venire  facias  de  novo, 
by  the  appellate  court,  for  some  error  of  law 
that  had  intervened  in  the  proceedings." 

Another  argument  mainly  relied  upon  against 
this  construction  is  that  the  ten  amendm^its 
proposed  by  Congress,  and  adopted  by  the  States 
are  limitations  upon  the  powers  of  the  Federal 
Government,  and  not  upon  the  States;  and  we 
are  referred  to  the  cases  of  Barron  t.  Hie 
Mayor  and  City  Council  of  Baltimore,  7  Pet. 
243 ;  and  Lessee  of  Livingston  v.  Moore  et  al.  lb. 
551;  Twitchell  v.  The  Commonwealth  [ante, 
223],  as  authorities  for  the  position.  This  is 
admitted,  and  it  follows  that  the  7th  Amend- 
ment could  not  be  invoked  in  a  state  court  to 
prohibit  it  from  re-examining,  on  a  writ  of  error, 
facts  that  had  been  tried  by  a  jury  in  the  court 
below.  But  this  would  seem  to  be  the  only  con- 
sequence deducible  from  these  cases  or  from  the 
prmciples  thev  assert.  They  have  no  pertinent, 
much  less  authoritative,  application  to  the  ques- 
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tioD  in  hand.  That  question  is  not  whether  the 
limitation  in  the  amendment  has  any  effect  as 
to  the  powers  of  an  appellate  state  court,  but 
what  is  its  effect  upon  the  powers  of  the  Feder- 
al appellate  court?  Is  the  limitation  confined 
to  cases  of  writs  of  error  to  the  inferior  Federal 
Courts,  or  does  it  not  also  apply  to  writs  of  error 
to  state  courts  in  cases  involving  federal  ques- 
tions ?  the  latter  is  the  precise  question  for  our 
determination.  Now,  it  will  be  admitted  that 
the  amendment,  in  terms,  makes  no  such  dis- 
crimination. They  are:  ''and  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the 
rules  of  the  common  law."  It  is  admitted  that 
the  clause  applies  to  the>  appellate  powers  of  the 
Supreme  Court  of  the  United  States  in  all  com- 
mon law  cases  coming  up  from  an  inferior  Fed- 
eral Court,  and  also  to  the  circuit  court  in  like 
cases,  in  the  exercise  of  its  appellate  powers. 
And  why  not,  as  it  respects  the  exercise  of  these 
979*]  powers  in  cases  of  federal  cognizance  *com- 
ing  up  from  a  state  court  T  The  terms  of  the 
amendment  are  general,  and  contain  no  quali- 
fication in  respect  to  the  restriction  upon  the 
appellate  jurisdiction  of  the  courts,  except  as 
to  the  class  of  cases,  namely:  suits  at  common 
law,  where  the  trial  has  been  by  jury.  The 
natural  inference  is  that  no  other  was  in- 
tended. Its  language,  upon  any  reasonable,  if 
not  necessary,  interpretation,  we  think,  applies 
to  this  entire  class,  no  matter  from  what  court 
the  case  comes,  of  which  cognizance  can  be 
taken  by  the  appellate  court. 

It  seems  to  us  also  that  cases  of  federal  cog- 
nizance, coming  up  from  state  courts,  are  not 
only  within  the  words,  but  are  also  within  the 
reason  and  policy  of  the  amendment.  They  are 
cases  involving  questions  arising  under  the  Con- 
stitution, the  laws  of  the  United  States,  and 
treaties,  or  under  some  other  federal  authority; 
and,  therefore,  are  as  completely  within  the  ex- 
ercise of  the  judicial  power  of  the  United  States, 
as  much  so  as  if  the  cases  had  been  originally 
brought  in  some  inferior  Federal  Court.  No 
other  cases  tried  in  the  state  courts  can  be 
brought  under  the  appellate  jurisdiction  of  this 
court  or  any  inferior  Federal  Court  on  which 
appellate  jurisdiction  may  have  been  conferred. 
The  case  must  be  one  involving  some  federal 
question,  and  it  is  difficult  to  perceive  any  sensi- 
ble reason  for  the  distinction  that  is  attempted 
to  be  made  between  the  re-examination  by  the 
appellate  court  of  a  case  coming  up  from  an  in- 
ferior Federal  Court,  and  one  of  the  class  above 
mentioned  coming  up  from  a  state  court.  In 
both  instances  the  cases  are  to  be  disposed  of  by 
the  same  system  of  laws  and  by  the  same 
judicial  tribunal. 

Mr.  Hamilton,  in  the  82d  nimiber  of  the  Fed- 
eralist, speaking  of  the  relation  that  would  sub- 
■ist  between  the  national  and  state  courts  in  the 
fUstances  of  concurrent  jurisdiction,  observes 
that  the  Constitution,  in  direct  terms,  gives  an 
appellate  jurisdiction  to  the  Supreme  Court  in 
all  the  enumerated  cases  of  federal  cognizance 
in  which  it  is  not  to  have  an  original  one,  with- 
out a  single  expression  to  confine  its  operations 
to  the  inferior  Federal  Courts.  The  objects  of 
9S0*]  ^appeal,  not  the  tribunals  from  which  it 
is  to  be  made,  are  alone  contemplated.  From 
this  circumstance,  he  observes,  and  from  the 
reason  of  the  thing,  it  ought  to  be  construed  to 
9  Wall. 


extend  to  the  state  tribunals.  "The  courts  of 
the  latter  will,  of  course,  be  national  auxili- 
aries to  the  execution  of  the  laws  of  the  Union, 
and  an  appeal  from  them  will  as  naturally  lie 
to  that  tribunal  which  is  destined  to  unite  and 
assimilate  the  principles  of  national  justice  and 
the  rules  of  national  decisions." 

This  idea  of  calling  to  the  aid  of  the  Federal 
Judiciary  the  state  tribunals,  by  leaving  to 
them  concurrent  jurisdiction  in  which  federal 
questions  might  be  involved,  with  the  rignt  of 
appeal  to  the  Supreme  Court,  will  be  found  to 
be  extensively  acted  upon  in  the  distribution  of 
the  judicial  powers  of  the  United  States  in  the 
Act  of  1789,  known  as  the  Judiciary  Act.  Be- 
sides the  g^eral  concurrent  jurisdiction  in  the 
Judiciary  Act,  a  striking  instance  of  this  is 
found  in  the  dSd  section  of  the  Act,  which  pro- 
vides "that  for  any  crime  or  offense  against  the 
United  States  the  offender  may,  by  any  justice 
or  judge  of  the  United  States,  or  by  any  justice 
of  the  peace  or  other  magistrate  oi  any  of  the 
United  States  where  he  may  be  f  oimd,  agreeably 
to  the  usual  mode  of  process  against  offenders 
in  such  State,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisoned,  or  bailed,  as 
the  case  may  be,  for  trial  before  such  court  of 
the  United  States  as  by  this  Act  has  cognizance 
of  the  offense."  And  a  series  of  Acts  were  also 
passed  in  the  earlier  sessions  of  Congress,  con- 
ferring upon  the  state  and  county  courts  cogni- 
zance to  hear  and  determine  upon  offenses,  pen- 
alties, and  forfeitures,  and  for  the  collection 
of  taxes  and  duties  arising  and  payable  under 
the  revenue  laws,  or  under  a  direct  tax  or  in- 
ternal duties  and  which  were  continued  down 
till  the  state  courts  refused  to  entertain  juris- 
diction of  the  same.  Brightly's  Dig.  p.  281,  and 
note  g,  p.  282.  The  State  Courts  of  New  York 
continu^  to  exercise  jurisdiction  under  these 
Acts  till  as  late  as  1819.  U.  S.  v.  Lathrop,  17 
Johns.  4. 

The  reasons,  therefore,  for  the  application  of 
this  clause  *of  the  7th  Amendment  to  [*a8i 
cases  coming  up  for  review  from  the  state 
courts  were  as  strong  as  in  cases  from  the  in- 
ferior Federal  Courts,  and  the  history  of  the 
Amendment  will  show  that  it  was  the  apprehen- 
sion and  alarm  in  respect  to  the  appellate  juris- 
diction of  this  court  over  cases  tried  by  a  jury 
in  the  state  courts  that  led  mainly  to  its  adop- 
tion. 

The  appellate  jurisdiction  of  this  court,  after 
defining  its  original  jurisdiction,  is  as  follows: 

"In  all  other  cases  before  mentioned  the  Su- 
preme Court  shall  have  appellate  jurisdiction 
both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  Congress  shall 
make." 

Mr.  Hamilton,  in  the  81st  number  of  the  Fed- 
eralist, after  quotinjg;  the  provision  d>serves: 
"The  propriety  of  this  appellate  jurisdiction  has 
been  scarcely  called  in  question  in  regard  to 
matters  of  law,  but  the  clamors  have  b^n  loud 
against  it  as  applied  to  matters  of  faet.  Some 
well  intentioned  men  in  this  State,  deriving 
their  notions  from  the  language  and  forms 
which  obtain  in  our  courts,  have  been  induced 
to  consider  it  as  an  implied  supersedure  of  the 
trial  by  jury  in  favor  of  the  civil  law  mode  of 
trial."  And  he  then  enters  into  an  argument 
to  show  that  there  is  no  real  ground  for  alarm 
or  apprehension  on  the  subject,  and  suggests 
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some  regulations  by  CoDgress  by  which  the  ob- 
jections would  be  removed.  He  observes,  aluo, 
that  it  would  have  been  impracticable  for  the 
Convention  to  have  made  an  express  exception 
of  cases  which  had  been  originally  tried  by  a 
jury,  because  in  the  courts  of  some  of  the  States 
all  causes  were  tried  in  tlus  mode,  and  such 
exception  would  preclude  the  revision  of  mat- 
.  ters  of  faet,  as  well  where  it  might  be  proper 
as  w)iere  it  might  be  improper.  He  then  sug- 
gests that  Congress  has  full  power  to  provide 
that  in  appeals  to  the  Supreme  Court  there 
should  be  no  re-examination  of  the  facts  where 
the  causes  had  been  tried  by  a  junr  according 
to  the  common  law  mode  of  proceeoing.  Now, 
it  is  quite  dear  that  the  restrictions  upon  this 
appellate  power  by  Congress,  pointed  out  by 
Mr.  Hamilton  for  the  purpose  of  quieting  the 
public  mind,  had  a  direct  reference  to  the  re- 
aSa*]  vision  of  the  *  judgments  of  the  state 
courts  as  well  as  the  inferior  Federal,  and  what 
is  siffnificant  on  the  subject  is,  that  the  Amend- 
ment submitted  in  the  first  session  of  Congress, 
by  Mr.  Madison,  adopts  the  restriction  suggest- 
ea  by  Hamilton,  and  almost  in  the  same  words. 
We  will  simply  add,  there  is  nothing  in  the  his- 
tory of  the  Amendment  indicating  that  it  was 
intended  to  be  confined  to  cases  coming  up  for 
revision  from  the  inferior  Federal  Courts,  but 
there  is  much  found  to  the  contrary.  Wether- 
bee  V.  Johnson,  14  Mass.  412;  Patrie  t.  Murray, 
43  Barb.  331. 

Our  conclusion  is,  that  so  much  of  the  5th 
section  of  the  Act  of  Congress,  March  8,  1863, 
entitled  "An  Act  Relating  to  Habeas  Corpus, 
and  Reflating  Proceedings  in  Certain  Cases," 
as  provides  for  the  removal  of  a  judgment  in  a 
state  court,  and  in  which  the  cause  was  tried 
by  a  jury,  to  the  Circuit  Court  of  the  United 
States  for  a  retrial  on  the  facts  and  law,  is  not 
in  pursuance  of  the  Constitution,  and  is  void. 

The  judgment  of  the  court  below  must,  there- 
fore, be  reversed,  and  the  cause  remanded,  with 
direction  to  dismiss  the  writ  of  error  and  all 
proceedings  under  it. 

NOTB  BT  THB  CooRT.— The  alternative  and  per- 
emptory mandamus  against  the  Supreme  Court  of 
^ew  York  was  allowed  by  content  of  the  counsel 
for  the  defendants,  with  a  view  to  present  the 
question  raised  and  decided  In  the  case.  The 
circuit  court  had  refused  to  issue  it  agStost  the 
court  and  only  against  the  clerk.  This  Is  stated 
to  prevent  the  case  from  being  cited  as  an  au- 
thority for  the  power,  and  wiuiout  intending  to 
express  any  opinion  on  this  subject. 
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Volunteer's  bounty,  when  payable. 

Under  the  Act  of  Aug.  6,  1861*  a  volunteer  Is 
entitled  to  the  bounty  of  $100,  although  he  bad 
not  served  two  years  when  discharged. 

[No.  102.] 
Argued  M«r.  Z,  1070.      Decided  BUr.  14,  1870. 

APPEAL  fvom  the  Court  of  Gkims. 
The  petition  in  th^i  case  was  filed  in  the 
court  below  bj  the  appeUee,  to  recoTer  a  bounty 
of  $100. 
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The  case  is  fully  stated  by  the  court. 

^Messrs.  E.  R  Hoar,  Atty-Gen.,  T.  L.  Dickey, 
Asst.  Atty-Qen.,  ana  T.  H.  Talbot,  Asst.  Atty- 
Gen.,  for  appellant: 

The  case  does  not  show  that  the  regiment 
in  which  the  appellee  enlisted  was  ever  ac- 
cepted into  the  service  of  the  United  States,  or 
in  any  manner  under  the  authority  of  said 
Proclamation.    Act  Cong.  July  22,  1861. 

Sec.  5  related  to  ihe  pay  of  these  troops,  and 
inter  alia  provided  that — 

''Every  .  .  .  private  •  •  .  who  enters 
the  service  under  this  Aot  shall  be  paid 
.  .  .  when  honorably  disdiarged  ...  if 
he  shall  have  served  for  a  period  of  two 
years,  or  during  the  war  if  sooner  ended,  the 
sum  of  one  hundred  dollars." 

B^ond  these  provisions,  there  is  no  authority 
of  law  to  give  validity  to  the  appellee's  clainu 

Mr.  James  Schouler,  for  appellee: 

This  regiment  was  one  of  many  raised 
throughout  the  North  under  the  President's 
Procliunation,  May  8,  1861,  and  general  orders 
War  Department,  No.  16,  May  4,  1861,  and  No. 
25,  May  25,  1861.  In  these  orders,  every  man 
who  enters  the  service  under  this  plan  is  prom- 
ised, when  honorably  discharged,  the  sum  of 
$100. 

The  above  Proclamation  and  orders  were 
fully  legalized  by  Act,  Aug.  6,  1861,  see.  3,  cb. 
63. 

*Mr.  Justice  Swayne  delivered  the  [^433 
opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the 
Court  of  Claims. 

The  case  was  decided  by  that  court  upon  a. 
demurrer  to  the  claimant's  petition.  The  facts 
set  forth  in  the  petition  were  admitted  by  the 
demurrer.  The  only  question  before  the  court 
was  the  sufficiency  of  the  facts  alleged  to  war- 
rant the  judgment  invoked.  The  case  is  pre- 
sented for  our  consideration  in  the  same  man- 
ner. We  cannot  take  cognizance  of  any  fact 
beyond  the  scope  of  the  record,  as  it  was  made 
up  in  the  court  below. 

The  petition  sets  forth  that  the  claimant  was 
a  private  in  Company  B  of  the  15th  regiment 
of  Massachusetts  Volunteers;  that  he  was  en- 
rolled and  enlisted  in  the  service  about  the  15th 
of  July,  1861,  and  was  honorably  discharged 
by  reason  of  a  surgeon's  certificate  of  disabiU^ 
on  or  about  the  5th  of  January,  1863;  that  on 
the  3d  of  May,  1861,  the  President  called  for  a 
volunteer  force  for  the  enforcement  of  the  law% 
and  the  suppression  of  insurrection,  by  a  Procla- 
mation, which  stated  that  the  details  would  be 
made  known  through  thf  Department  of  War; 
that  general  order  No.  15  ei  the  War  Depart- 
ment, of  May  4th,  1861,  and  general  order 
No.  25  of  that  department,  of  May  26th,  1861, 
provided  that  every  private  who  entered  the 
service  under  the  plan  set  forth  should  be 
paid,  when  honombly  discharged,  the  sum  of 
llOO;  that  by  the  Act  of  Congress  of  August 
6th,  1861,  the  proclamation  and  orders  were 
legidised;  that  the  petitioner  had  duly  de- 
manded the  sum  of  $100;  that  his  claim 
had  been  rejected  l^  the  Paymaster-€ieneral; 
and  that  thk  rejection  had  bieen  approTed  by 
the  second  comptroller.  By  consent,  the  pe* 
tition  was  ameniled  by  inserting  at  the  proper 
place  that  the  regiment  was  organized  and  ae- 

76  u.  a 


1S69. 


U.  S.  T.  Ths  Nohssuoh.   U.  8.  t.  The  Bisnro  Dawxt. 


i04»50S 


Mpted  under  the  Proclamation  and  orders  be- 
fore mentioned  for  the  term  of  three  years; 
and  that  thepetitioner  was  duly  enrolled  in  the 
r^^iment.  Tht  United  States  demurred.  The 
Court  of  Claims  overruled  the  demurrer,  and 
cave  judgment  for  the  petitioner.  The  United 
States  thereupon  brought  the  case  by  appeal  to 
this  court.  The  Proc&mation  of  the  Ptesident 
434*]  and  the  orders  of  the  *War  Department, 
relied  upon  by  the  claimant,  are  correctly  set 
forth  in  the  petition,  and  need  not  be  more  par- 
ticularly adverted  to. 

The  3d  section  of  the  Act  of  August  6th,  1861, 
12  Stat,  at  L.  326,  declares  that  "all  the  acts, 
proclamations,  and  orders  of  the  President  of 
the  United  States,  after  the  4th  of  March, 
1361,  respecting  the  Army  and  Navy  of  the 
United  States,  and  calling  out  or  relating  to 
the  militia  or  volunteers  from  the  States,  are 
her^y  approved,  and  in  all  respects  legalized 
and  made  valid,  to  the  same  intent,  and  with 
the  same  effect,  as  if  they  had  been  issued  and 
done  under  the  previous  express  authority  of 
the  Congress  of  the  United  States.'* 

This  made  the  case  of  the  petitioner  complete. 
It  was  unquestionably  within  the  Proclamation 
and  orders  thus  legalized.  Congress  gave  the 
same  validity  to  the  claim  as  if  the  petitioner 
had  entered  the'  service  under  an  antecedent 
statute  containing  exactly  the  provisions  of  the 
orders  under  which  the  claim  d&b  arisen. 

The  attorney  for  the  United  States  relies 
upon  the  Act  of  the  22d  of  July,  1861,  12  Stat, 
at  L.  268.  The  1st  section  of  that  Act  pro- 
vides that  "All  provisions  of  law  applicable  to 
three  years  volunteers  shall  apply  to  two  years 
volunteers,  and  to  all  volunteers  who  have  been 
or  may  be  accepted  into  the  service  of  the 
United  States  for  a  period  not  less  than  six 
months.**  The  5th  section  provides  that  $100 
shall  be  paid  to  privates  "honorably  dis- 
charged," who  shall  have  served  "two  years, 
or  during  the  war,  if  sooner  ended." 

This  was  the  fint  Act  passed  by  Congress 
for  calling  out  troops  to  suppress  the  rebellion. 
It  is  insisted  that  it  is  retrospective  as  well  as 
prospective  in  its  operation;  that  it  applies  to 
volunteers  who  entered  the  service  prior  to  its 
passage,  under  the  Proclamation,  as  well  as 
those  who  entered  subsequently  under  its  pro- 
visions; and  that  the  petitioner,  not  having 
served  two  years  at  the  time  of  his  discharge, 
was  hence  not  entitled  to  the  $100  in  ques- 
tion. It  is  unnecessary  to  consider  tills  sub- 
435*]  ject.  Conceding  *the  construction  con- 
tended for  to  be  eonict,  the  consequences  in- 
sisted on  by  no  means  follows.  The  prior  Act 
must  yield  to  the  later  one.  The  Act  of  August 
6th  ratifies  the  Proclamation  and  orders  in  the 
strongest  terms.  It  contains  no  exception  or 
qualification.  It  gives  to  the  orders  the  fullest 
effect,  and  leaves  the  claim  of  the  petitioner  in 
all  respects  as.  it  would  have  been  if  the  Act  of 
the  22d  of  July  had  not  been  passed.  We  may 
add  that  it  would  not  comport  with  the  dignity 
of  the  Government  thus  to  break  faith  with 
the  gallant  men  who  in  that  hour  of  ^oom 
stood  forth  to  peril  their  lives  for  their  coun- 
try. Viewinff  the  two  Acts  together^  we  are 
confident  siiai  was  not  the  intention  of  Con- 
gress. 

The  Judgment  of  the  Court  of  Claims  is  af- 
firmed, 
t  Wacu 


UNITED  STATES,  Appt., 

V. 

THE  SCHOONER  "NONESUCH"  and  Cargo^ 
John  H.  Albury,  Master  and  Claimant; 

and 

UNITED  STATES,  Appt., 

V. 

THE  SCHOONER  "RISING  DAWN"  and  Car- 
go, William  Ryan,  Master  and  Claimant. 

(See  S.  C.  "The  Nonesuch,"  9  Wall.  604,  605.) 

This  court  cannot  acquire  jurisdiction  by  con- 
sent. 


This  ooart  cannot  acquire  Jurisdiction  of  a  cante 
pending  In  a  clrcnit  court  by  transfer  to  this 
coart  07  consent  of  parties. 

[Nos.  115,  116.] 
Submitted  Mar.  11, 1870.  Decided  Mar.  14, 1870. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

The  libels  in  these  cases  were  filed  in  the 
District  Court  of  the  United  States  for  the 
Southern  and  Northern  Districts  of  Florida* 
to  have  the  vessels  in  question  condemned  as 
prizes.  The  courts  decreed  in  favor  of  the 
claimants  in  both  cases.  Whereupon  appeals 
were  then  taken  to  the  court  below  by  the 
libelants. 

On  November  2,  1868,  in  accordance  with  a 
stipulation  of  the  parties  in  each  ease,  filed  in 
the  circuit  court,  and  without  final  decrees 
having  been  entered  by  said  court,  they  were 
transferred  to  this  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  appellant. 

(No  counsel  appeared  in  this  court  for  ap- 
pellees.) 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Florida  to  the  Circuit  Court  for  the  same  Dis- 
trict. There  has  becm  no  decree  rendered  in 
that  court,  but  consent  of  parties  was  given  to 
the  transfer  of  the  cause  into  this  oouix. 

But  this  court  cannot  acqidre  jurisdiction  of 
a  cause  pending  in  a  circuit  court,  by  transfer. 
This  was  determined  at  the  last  term  in  the 
case  of  The  Alicia  [ante,  84].  In  that  case 
the  record  had  not  been  filed,  and  a  motion 
was  made  to  docket  and  dismiss.  That  motion 
was  denied,  on  the  ground  that  the  court 
could  not  take  Jurisdiction.  In  this  case  the 
record  has  been  filed,  and  the  tause  has  been 
docketed  here. 

The  order,  therefore,  must  be  that  the  cause 
be  dismissed  for  want  of  jurisdiction. 

The  case  of  The  United  States  v.  The  Schoon- 
er Rising  Dawn  is  in  the  same  predicament, 
and  the  same  order  must  be  made. 


Non. — Jnrisdletfon  of  Federal  Courts  not  alven 

Sr  consent— see  note  to  Oovemor  of  Qeorpa  v. 
ondry  African  Slaves,  1  Pet  110. 

Ms 
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Sunaois  Ooubt  or  ths  Uhitid  States. 


Dm.  TteM, 


6x4*l         ♦UNITED  STATES,  Appt, 

LEWIS  MERRILL. 

(See  S.  C.  9  WalL  614-617.) 

When  military  officer  not  entitled  to  extra  pay. 

Ad  officer  honorably  discharged  from  the  toIqii- 
teer  seryice,  but  who  at  the  tame  time  resumed  his 
dutr  and  rank  In  the  regular  army,  Is  not  entitled 
to  the  three  months'  pay  proyided  by  the  4th  sec- 
tion of  the  Act  of  Mar.  3.  1865. 

[No.   106.] 

Argued  Mar.  4,  1870.        Decided  Mar.  14.  1870. 

APPEAL  from  the  Ck>urt  of  Claims. 
A  petition  was  filed  in  th^  court  below  by 
the  appellee,  for  money  alleged  to  be  due  him 
as  an  officer  upon  his  discharge  from  military 
service.  A  judgment  having  been  given  in  favor 
of  said  claimant,  the  defendant  tc^k  an  appeal 
to  this  court. 

The  case  is  stated  by  the  court. 

Mr.  E.  R.  Hoar,  Atty-Gen.,  and  T.  H.  Talbot, 
Asst.  Atty-Gen.,  for  appellant: 

The  provisions  of  the  law  affecting  this  claim 
are  the  4th  section  of  the  Act  of  Mar.  3,  1865 
(13  Stat,  at  L.  497),  and  the  Act  of  July  13, 
1866  (14  Stat,  at  L.  04). 

The  word  "service,"  used  twice  in  this  Act 
of  1866,  must  be  referred,  for  its  precise  mean- 
ing, back  to  the  earlier  Act,  where  the  same 
idea  is  fully  expressed  by  the  words  ''military 
service." 

This  construction  carries  out  the  obvious  in- 
tent of  Congress  in  passing  this  Act  of  1865. 
Its  object  was  to  induce  men  to  remain  in  the 
military  service. 

Nor  can  Congress  have  intended  to  give  three 
months'  pay  proper,  additional,  to  any  officer 
who,  during  tne  same  three  months,  was  actu- 
ally drawing  pay  and  allowances  as  an  officer 
of  the  army.  The  object  was  merelv  to  provide 
for  that  want  of  income  which  would  befall  the 
discharged  volunteer  officer,  before  he  could  re- 
sume empl^^ent  in  civil  life. 

Messrs.  Qiipman  and  Hosmer,  for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

(Ik)ngres8  provided,  by  the  4th  section  of  the 
Act  of  the  3d  of  March,  1865,  that  all  officers  of 
volunteers  now  in  commission,  below  the  rank 
of  Brigadier-General,  who  shall  continue  in  the 
militanr  service  to  the  close  of  the  war,  shall  be 
entitled  to  receive,  upon  being  mustmd  out  of 
said  service,  three  months'  pay  proper.  18  Stat, 
at  L.  497. 

Subsequent  to  the  passage  of  that  Act,  to  wit : 
on  the  13th  of  July,  1866,  Congress  passed  an- 
other Act  upon  the  same  subject,  in  which  it  is 
enacted  that  the  4th  section  of  the  prior  Act 
shall  be  so  construed  as  to  entitle  all  officers 
of  volunteers  to  the  three  months'  pay  proper 

Provided  for  therein,  who  were  in  service  on  the 
ay  when  that  Act  was  passed,  and  whose  resig- 
nations were  presented  and  accepted,  and  who 
were  mustered  out  at  their  own  request,  or 
otherwise  honorably  discharged  from  the  serv- 
ice, after  the  9th  of  April  of  that  year.  14 
Stat  at  L.  04. 

Prior  to  the  month  of  August,  1861,  the  ap- 
pellee was  an  officer  in  the  I^guLar  Army  of  the 
united  States,  and  on  the  twen^-third  of  that 
month  he  was  oommliaioned  as  a  colonel  ol  the 
6«4 


second  ragiment  of  Missouri  cavalry,  which 
a  'volunteer  organisation.  He  remained  [*6x5 
in  such  service  until  the  14th  of  December, 
1865,  when  he  was  honorably  discharged  from 
the  volunteer  service,  and  resumed  his  duty  mnd 
rank  in  the  regular  army. 

None  of  those  facts  are  controverted,  and  the 
appellee,  l^  virtue  of  the  premises,  claimed 
that  he  was  entitled  to  receive  the  sum  of  $330 
for  the  tliree  months'  pay  proper  as  such  mili- 
tary officer,  because  he  was  in  service  on  the  day 
when  the  first  named  Act  was  passed,  notwith- 
standing the  fact  that  at  the  tune  he  was  dis- 
charffed  from  the  volunteer  organization  in 
which  he  was  commissioned  as  colonel,  he  re- 
sumed his  duty  and  rank  and  became  entitled 
to  his  pay  and  emoluments  as  an  officer  in  the 
regular  army. 

Although  he  was  never  mustered  out  of  the 
militanr  service  of  the  United  States,  still  he 
claimed  three  months'  pay  proper  by  virtue  of 
his  discharge  from  the  volunteer  organization, 
and  accordingly  applied  to  .the  proper  officer  oi 
the  department  for  the  payment  of  the  amount 
so  claimed  to  be  due,  as  provided  in  those  Acta 
of  Congress;  but  the  application  was  rejected 
because  he  was  still  in  the  military  service 
under  existing  laws. 

Payment  being  refused  by  the  proper  officers 
of  the  department,  he  filed  his  petition  in  tlie 
Court  of  Claims,  setting  forth  the  foregoing 
facts,  and  insisted  that  when  he  ceased  to  be  an 
officer  of  volunteers  in  the  manner  prescribed  by 
law  he  ceased  to  be  in  the  military  service  as  an 
officer  of  such  volunteer  organization,  and  thMt 
an  honorable  discharpfe  from  such  volunteer 
service  as  much  entitled  him  to  the  three 
months'  pay  proper  as  if  he  had  been  discharged 
altogether  from  the  military  service  of  the 
United  States. 

His  theory  of  the  law  is,  that  it  bestowed  a 
gratuity  upon  officers  of  volunteers,  and  that  it 
makes  no  difference  that  he  found  himself  im- 
mediately transferred  to  another  branch  of  the 
military  service  by  virtue  of  a  commission  in 
the  regular  army  which  he  held  before  he  waa 
commissioned  as  colonel  of  volimteers  uid 
throughout  the  entire  period  of  *that  [*6i6 
service;  but  it  is  not  possible  to  concur  in  that 
proposition,  as  it  seems  much  more  reasonable 
to  suppose  that  the  object  which  Congress  had 
in  view  was  to  provide  for  the  loss  to  which 
the  volunteer  officers,  when  discharged  from  the 
military  service,  were  exposed  for  the  want  of 
employment  before  they  would  be  able  to  re- 
sume, to  any  considerable  extent,  their  accus- 
tomed avocations  in  civil  life.  Most  of  the  of- 
ficers of  that  class  left  civil  occupations  to  en- 
gage, for  a  period  of  uncertain  duration,  in  the 
military  service  of  the  country,  and  the  obvi- 
ous purpose  of  that  provision  was,  that  when 
they  came  to  be  discharged  they  snould  not  be 
left  without  any  compensation  during  the 
period  which,  in  all  probability,  would  elapse 
before  they  would  be  able  to  establish  them- 
selves in  remunerative  business  pursuits. 

Grant  that  the  allowance  was  intended  as  m 
gratuity,  still  it  does  not  follow  that  it  was  in- 
tended as  double  pay,  or  to  embrace  any  officer 
who  was  to  remain  in  the  regular  service.  Read 
separately  from  the  amendatorv  provision  the 
4th  section  of  the  first  named  Act  describes 
three  conditions,  all  of  which  must  concur  in 
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•rder  to  establish  the  right  to  that  allowance: 

(1)  That  the  claimant  was  an  officer  of  volun- 
teers in  commission  at  the  date  to  that  Act. 

(2)  That  he  continued  in  the  military  service 
to  the  close  of  the  war.  (3)  That  he  was 
honorably  mustered  out  of  the  said  service  prior 
to  the  application,  which  means,  unquestion- 
ably, that  he  was  honorably  mustered  out  of 
the  military  service  of  the  United  States. 

Continuance  in  the  service  to  the  close  of  the 
war  was  essential  imder  that  provision ;  but  the 
subsequent  Act  provides  that  the  applicant  shall 
be  deemed  to  be  entitled  to  the  allowance  if  his 
resignation  was  presented  and  accepted,  and  he 
was  mustered  out  at  his  own  request,  or  was 
otherwise  honorably  discharged  from  the  serv- 
ice, after  the  month  of  April  of  that  year. 

The  word  "service"  as  used  in  that  Act, 
means,  beyond  question,  the  military  service  of 
the  United  States,  and  it  is  equally  clear  that 
no  such  officer  is  entitled  to  that  allowance  un- 
less it  is  shown  that  he  was  mustered  out  of 
6x7*]  the  'military  service  of  the  United  States, 
or  was  otherwise  honorably  discharged  from 
that  service  subsequent  to  the  time  specified  in 
the  amendatory  Act. 

By  the  finding  in  the  court  below  it  appears 
that  the  appellee  was  honorably  discharged 
from  the  volimteer  service;  but  the  same  finding 
shows  that  he,  at  the  same  time,  resumed  his 
duty  and  rank  in  the  regular'  army,  which  is 
totally  inconsistent  with  the  condition  pre- 
scribed in  the  Act  of  Congress,  that  he  must 
have  been  mustered  out  of  the  military  service 
of  the  United  States.  He  was  honorably  dis- 
charged from  the  volunteer  organization,  but 
that  discharge  did  not  terminate  his  connection 
with  the  military  service  of  the  country  under 
his  antecedent  commission.  On  the  contrary, 
he  became  thereby  entitled  to  the  pay  and 
emoluments  due  to  his  rank  as  an  officer  in  the 
regular  army  the  moment  his  connection  ceased 
with  the  volunteer  organization. 

None  of  the  reasons  which  induced  Congress 
to  make  the  provision  under  consideration  exist 
in  the  case  of  the  appellee,  as  he  has  never  been 
out  of  public  emplojrment  tor  a  moment  since 
he  accepted  his  commission  in  the  regular 
army,  and  has  no  occasion  to  desire  to  re-engage 
in  business  pursuits. 

Decree  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  petition. 


344*]  *Ex  parte  In  the  Matter  of  BENJAMIN 
H.  ZELLNER,  Petitioner. 

<See  S.  C.  9  WalL  244-248.) 

Enlarged  jurisdiction  of  a  court — ^writs  of  error 

and  appeals. 

Where  the  larisdlctlon  of  a  court  has  been  en- 
larged, the  judgments  or  decrees  fonnded  npon  tbe 
new  subjects  of  jarlsdictlon  are  liable  to  the  oper- 
ation of  the  general  proTislons  in  respect  to  writs 
of  error  and  appeals. 

[No.  5,  Orig.] 
Argued  Feb.  4,  1870.      Decided  Mar.  16,  1870. 

PETITION  for  a  mandamus  to  the  Judges  of 
the  Court  of  Claims. 
The  history  and  facts  of  the  case  are  stated 
bj  the  court. 
9  Wall  U.  S.,  Book  19. 


Messrs.  A.  6.  Riddle  and  T.  J.  Dnrant,  for 
relator: 

If  the  statute  authorizing  the  relator  to  bring 
suit  in  the  Court  of  Claims  does  not  expressly 
^ant  him  the  ri^ht  of  appeal,  it  does  not  deny 
it,  which  is  equivalent  to  a  grant,  because  it 
places  his  claim  unqualifiedly  within  the  juris- 
diction from  which  the  general  right  of  appeal 
was  fully  provided  for,  and  that  right  attached 
at  once  to  nis  case  as  the  property  and  incident 

Mr.  Robert  S.  Hale,  special  counsel  for  the 
United  States: 

The  Act  01  Mar.  12,  1863,  is  not  a  mere  en- 
largement of  the  powers  of  the  court  hj  giving 
a  new  remedy,  but  confers  a  new  jurisdiction 
of  a  subject-matter  entirely  distinct  from  any 
of  which  they  had  jurisdiction  imder  the  gen- 
eral laws.  In  such  a  case  it  is  settled  that 
"The  remedy  cannot  be  extended  beyond  the 
provisions  of  the  Act;"  and  the  Act  providing 
for  no  appeal  from  the  court  charged  with  this 
new  jurisdiction,  no  appeal  can  be  had. 

U.  S.  V.  Nourse,  6  Pet.  470;  U.  S.  v.  More, 
3  Cranch,  170. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  petition  on  behalf  of  Zellner,  the  re- 
lator, for  a  mandamus  to  the  Court  of  Claims, 
to  compel  them  to  allow  an  appeal  from  a  de- 
cree against  him  in  that  court.  Tbe  case  is 
this:  The  relator  was  the  owner  of  thirty 
bales  of  cotton,  stored  in  a  warehouse  at  Macon, 
Georgia;  that  on  or  about  the  21st  of  Febiniary, 
1866,  a  special  agent  of  the  Treasury  Depart- 
ment seized  and  carried  away  the  same,  which 
was  afterwards  shipped  by  another  agent  of 
that  department  to  the  City  of  New  York,  and 
there  sold  by  Simeon  Draper,  an  agent  of  the 
Government,  for  $3,076.71,  after  d^ucting  all 
charges  and  expenses.  On  this  state  of  facts, 
the  relator  applied  to  the  Court  of  Claims  for 
a  judgment  against  the  Government,  in  his 
favor,  to  this  amount. 

The  court,  on  full  consideration,  denied  the 
claim  and  dismissed  the  petition.  Whereupon 
he  prayed  an  appeal  from  the  decree  of  dis- 
missal, which  was  refused.  The  single  question 
presented  is:  whether  or  not  the  relator  was 
entitled  to  an  appeal. 

The  Act  of  24th  February,  1855  (10  U.  S. 
Stat.  612),  amended  by  the  Act  of  3d  March, 
1863  (12  lb.  765),  conferred  jurisdiction  upon 
the  Court  of  Claims  "To  hear  and  determine 
all  claims  foimded  upon  any  regulation  of  an 
Executive  Department,  or  upon  any  contract, 
express  or  implied,  with  the  Government,"  "and 
also  upon  all  claims  which  may  be  referred  to 
said  court  by  either  House  of  Congress."  The 
Act  of  23d  March,  1863,  conferred  jurisdiction, 
in  addition  to  the  above  cases,  "of  all  set-offs, 
counter  claims, claims  of  damages,  *wheth-  ['245 
er  liquidated  or  unliquidated,  or  other  demands 
whatsoever,  on  the  part  of  the  Government 
against  any  person  making  claim  against  the 
government  in  said  court."  The  6th  section  of 
this  Act  of  1863,  provided  "That  either  party 
may  appeal  to  the  Supreme  Court  of  the  United 
States  from  any  final  judgment  or  decree  which 
may  hereafter  be  rendered  in  any  case  by  said 
court,  wherein  the  amount  in  controversy  ex- 
ceeds $3,000,  under  such  regulations  as  the  said 
Supreme  Court  may  direct." 
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The  Act  providing  for  the  collection  of  aban- 
doned property  in  in8urrecti<mary  districts, 
passed  March  3,  1863,  under  which  the  prop- 
erty in  question  was  seized,  provided,  in  the  3d 
section,  that  "Any  person  claiming  to  have  been 
the  owner  of  any  such  abandoned  or  captured 
property,  may  at  any  time  within  two  years 
after  the  suppression  of  the  rebellion,  prefer 
his  claim  to  tne  proceeds  thereof  in  the  Court 
of  Claims;  and,  on  proof  to  the  satisfaction  of 
the  said  coiut,  of  the  ownership  of  said  prop- 
erty, of  his  right  to  the  proceeds  thereof,  and 
that  he*has  never  given  any  aid  or  comfort  to 
the  present  rebellion,  to  receive  the  residue  of 
proceeds,  after  deducting  expenses,"  etc.  This 
Act  contains  no  provision  for  an  appeal  from 
the  judgments  or  decrees  of  the  court.  It  was 
passed  by  Congress  on  the  same  day  that  the 
Act  of  1863,  above  referred  to,  was  passed,  re- 
organizing the  Court  of  Claims,  and  authoriz- 
ing it  to  render  judgments  against  the  Govern- 
ment, with  ^e  right  of  either  party  to  appeal 
to  the  Supreme  Court,  as  already  stated,  though 
it  was  not  approved  by  the  President  till  nine 
days  afterwards. 

It  is  supposed,  as  the  Act  Concerning  Aban- 
doned and  Captured  Property  conferred  upon 
the  Court  of  Claims  a  new  subject  of  jurisdic- 
tion in  addition  to  those  previously  provided 
for,  and  at  the  same  time  made  no  provision  for 
appeals  to  tiie  Supreme  Court  from  their  judg- 
ments or  decrees,  no  right  of  appeal  existed  m 
respect  to  either  party,  and  that  the  general 
provision  in  the  5th  section  of  the  Act  re-or- 
ganizing the  court,  and  conferring  what  may 
be  called  its  general  jurisdiction,  could  not  be 
invoked. 

We  cannot  agree  to  this.  The  language  of 
that  section  is  general :  "Either  party  may  ap- 
peal to  the  Supreme  Court  of  the  United  States 
from  any  final  judgment  or  decree  which  may 
hereafter  be  rendered  in  any  case  by  said  court." 
This  court  was  organized  as  a  special  judicial 
tribunal  to  hear  and  render  judgment  in  cases 
between  the  citizen  and  the  Government;  the 
subjects  of  its  jurisdiction  were  defined  in  the 
Act,  and,  generally,  the  mode  of  conducting 
its  proceedings,  subject,  of  course,  to  such  al- 
terations and  changes  as  Congress  from  time  to 
time  might  see  fit  to  make.  The  subjects  of  its 
jurisdiction  could  be  enlarged  or  diminished, 
but  this  would  not  disturb  or  in  any  way  af- 
fect the  general  plan  or  system  of  its  organiza- 
347*]  tion.  *If  new  or  additional  subjects  of 
jurisdiction  were  conferred  the  effect  would  be, 
simply,  to  increase  the  labors  of  the  court,  the 
cases  to  be  heard  and  determined  under  the  ex- 
isting organization. 

In  the  regulation  of  the  jurisdiction  of  the 
United  States  Circuit  and  District  Courts,  by 
the  Judiciary  Act  of  1789,  the  22d  section  of 
that  Act,  together  with  the  2d  section  of  the 
Act  of  3d  March,  1803,  provided  for  writs  of 
error  an4  appeals  from  aU  final  jud^ents  or 
decrees  of  tne  District  to  the  Circuit  Courts 
and  from  all  final  judgments  and  decrees  of 
the  Circuit,  to  the  Supreme  Court.  The  juris- 
diction of  both  these  courts  has  been  enlarged 
from  time  to  time,  since  this  organization ;  and 
it  has  never  been  doubted  but  that  the  judg- 
ments or  decrees  founded  upon  these  new  sub- 
jects of  jurisdiction  were  liable  to  the  operation 
of  these  general  provisions  in  respect  to  writs 
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of  error  and  appeals.    The  case  of  U.  8.  v.  Fer- 
reira,  13  How.  &,  illustrates  the  principle. 

The  power  to  hear  and  adjudicate  upon  oer* 
tain  claims  under  the  Treaty  of  1819,  between 
this  Government  and  Spam,  was  conferred 
upon  the  District  Judge  of  the  United  States 
for  the  Northern  District  of  Florida.  In  a  case 
before  him  he  rendered  a  decision  against  the 
Government,  from  which  the  United  States 
District  Attorney  appealed  to  the  Supreme 
Court,  which,  it  was  admitted,  would  have  been 
regular  if  the  adjudication  had  been  rendered 
bv  the  judge  as  a  court,  and  the  decree,  that  of 
the  distri<S  court.  But  it  was  held,  that  the 
power  was  not  conferred  upon  the  judge  in  hie 

C^'icial  capacity,  sitting  as  a  court,  but  upon 
as  a  commissioner;  and  hence,  an  appeal 
under  the  22d  section  of  the  Judiciary  Act 
would  not  lie.  The  same  principle  is  stated  in 
U.  S.  V.  Circuit  Judges,  3  Wall.  676,  18  L.  ed. 
113. 

The  case  of  U.  S.  v.  Nourse,  6  Pet.  470,  494, 
496,  relied  upon  against  this  motion,  was  a  case 
of  special  and  summary  jurisdiction,  under  the 
Act  of  15th  May,  1820,  in  which  the  mode  of 
proceeding  is  particularly  pointed  out,  and  in 
which  a  special  mode  of  taking  an  appeal  is 
prescribed,  and  in  respect  to  the  *pro-  [^348 
ceedings  before  the  district  judge  they  could  be 
taken  at  chambers  as  well  as  in  court. 

As  it  respects  the  Act  of  Congress  in  ques- 
tion, no  special  proceedings  are  prescribed  to 
the  Court  of  Claims  or  to  the  claimant.  Any 
person  claiming  to  be  the  owner  of  abandon^ 
or  captured  property  within  the  meaning  of  the 
Act  may,  at  any  time  within  two  years  after 
the  suppression  of  the  rebellion,  present  his 
claim  for- the  proceeds  to  the  Court  of  Claims, 
and  they  are  to  proceed  in  the  usual  way,  to 
hear  and  adjudicate  upon  the  question  of  own- 
ership and  right  to  the  proceeds,  according  to 
theproofs  and  law  of  .the  case. 

We  are  referred  to  the  1st  section  of  the  Act 
of  25th  June,  1868,  15  Stat,  at  L.  75,  as  bearmg 
upon  this  motion,  which  provides  for  the  al- 
lowance of  an  appeal  by  the  Government  from 


all  final  judgment  of  the  Court  of  Claims  ad- 
verse to  it,  whether  such  ii  " 
been  rendered  by  virtue  of  the  general  or  askj 


whether  such  judgment  shall  have 


special  power  of  said  court.  We  can  only  say 
that,  in  the  view  the  court  have  taken  of  this 
case,  this  section  has  no  application  to  it.  The 
judgment  has  not  been  rendered  by  the  court 
under  any  special  power  conferred;  and  it  is 
not  pretcmded  that  the  effect  of  it  is  to  take 
away  the  right  of  the  claimant  to  appeal  from 
a  judgment  under  the  general  jurisdiction  of 
the  court. 
Motion  for  peremptory  mandamus  granted. 


MATTHEW  BONNER,   Executor  of  Cadwal- 
lader  Wallace,  Deceased,  Appt^ 

V. 

UNITED  STATES. 

(See  S.  C.  9  WalL  156-161.) 

Court  of  Claims  has  no  equity  jurisdictioB. 

The  Conrt  of  Claims  has  no  equitable  Jurisdle- 
tlon  given  it,  and  cannot  inquire  into  rigbts  In 
equity  set  np  by   claimants   against   the   United 

States.  .     

[No.  76.] 

Aigued  Feb.  24, 1870.       Decided  Mmr.  21, 1870. 
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APPEAL  from  the  Court  of  CUims. 
The  petition  in  this  case  was  filed  in  the 
court  helow,  to  obtain  satisfaction  in  land  or 
money  or  certain  military  bounty  land-war- 
rants. Jud^ent  having  been  entered  dismiss- 
ing the  petition,  the  plaintiff  appealed  to  this 
court. 

The  case  is  fully  stated  by  the  court. 

Inasmuch  as  this  court  considered  the  base 
only  with  reference  to  jurisdiction,  the  argu- 
ments of  cotmsel,  except  upon  that  point,  are 
omitted. 

Messrs.  A.  6.  Thurman,  and  J.  J.  Coombs, 
for   appellant. 

Messrs.  E.  R.  Hoar,  Att'y-Qen.,  and  T.  H.  Tal- 
bot, Asst.  Att^-Qen.,  for  the  United  States: 

So  far  as  this  claim  demands  an  issue  of  land 
scrip  for  its  satisfaction,  it  is  ample  defense 
that  thus  far  it  is  not  a  mone^  claim,  and  ac- 
cordingly not  within  the  jurisdiction  of  the 
Court  oi  Claims. 

U.  a  V.  Alire,  6  Wall.  573,  18  L.  ed.  947. 

The  petition  sets  forth  a  case  for  the  interpo- 
sition of  a  court  of  equity.  The  allegation 
is  of  property  held  in  trust  by  the  United  States 
for  the  satisfaction  of  these  bounty  warrants. 

Orer  the  subject  of  trusts,  courts  of  equity 
have  exclusive  jurisdiction.  2  Story,  £q.  Jur. 
sees.  960,  151. 

This  court  being  created  by  statute,  its  equi- 
table jurisdiction  must  be  sought  for  in  the 
Acts  of  Congress  defining  its  powers;  and  there 
BO  such  jurisdiction  can  be  found ;  it  is  not 
authorized  to  give  judgment  except  upon  the 
basis  of  an  Act  of  Congress,  a  regulation  of  an 
Executive  Department  or  a  contract,  which 
terms  do  not  include  a  case  of  trust  arising  out 
of  a  Virginia  bounty  land-warrant. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  appears  from  the  findings  of  the  Court  of 
Claims,  that  Cadwallader  Wallace,  being  the 
owner  and  holder  of  unsatisfied  military  bounty 
land-warrants,  issued  by  the  State  of  Virginia 
for  the  services  of  her  troops  on  the  continental 
establishment  in  the  War  of  the  Revolution,  lo- 
cated them,  in  1838  and  1830,  on  lands  which 
he  claimed  to  be  within  the  district  reserved  to 
Virginia,  to  satisfy  warrants  of  this  class,  in 
her  deed  of  cession  to  the  United  States  of 
March  1,  1784. 

The  laiids  on  which  the  attempt  was  made  to 
locate  these  warrants  had  lonff  before  that  time 
been  disposed  of  to  other  parties,  and  the  Gov- 
ernment declined  to  recognize  the  validity  of 
Wallaoe's  proceedings,  and  refused  to  issue  pat- 
ents to  him.  Wallace  has  since  then  died,  and 
his  executor  daims  that  the  Government  wrong- 
lully  appropriated  the'  lands  on  which  these 
warrants  were  laid,  and  as  he  cannot  get  the 
lands  themselves,  he  should  be  paid  the  amount 
of  money  received  into  the  Treasuiy  from  their 
158*]  *sale,  with  interest,  or  in  lieu  thereof, 
have  land  scrip  issued  to  him. 

The  court  below  took  a  different  view  of  the 
obligations  of  the  Government,  and  decided  ad- 
Yvnelj  to  the  claim  on  its  merits.  It  is  insist- 
ed, however,  by  the  counsel  for  the  United 
States,  that  the  Court  of  Claims  had  no  juris- 
diction to  hear  a  case  of  this  character,  and  if 
this  position  be  well  taken,  we  are  relieved  of  I 
the  neeeadij  of  deciding  the  merits  of  the  con- 
troversy* 

t  WAZJCk 


A  short  history  of  the  nature  of  this  claim, 
and  the  grounds  on  which  it  is  based,  is  neces- 
sarv  to  a  pi^P^r  understanding  of  the  point  of 
jurisdicticm.  The  State  of  Virginia,  during  the 
Revolutionary  War,  promised  bounty  lands  to 
her  troops,  on  continental  establishment,  and  at 
an  early  day  set  apart  for  their  benefit  a  tract 
of  country  within  the  limits  of  the  present  State 
of  Kentucky,  which  it  was  supposed  at  the  time 
would  be  sufficient  for  the  purpose.  Recogniz- 
ing, however,  that  this  reservation  might  prove 
insufficient  to  satisfy  the  claims  of  these  troops, 
Virginia,  in  ceding  to  the  United  States  the  ter- 
ritory beyond  the  Ohio  River,  reserved  all  lands 
lying  between  the  Scioto  and  Little  Miami  Riv- 
ers to  supply  any  deficiency  of  lands  in  the  Ken- 
tucky district.  It  was  very  *soon  mani-  [*Z57 
f  est  that  the  apprehended  deficiency  existed,  ai^ 
the  second  reservation,  therefore,  became  oper- 
ative. In  order  to  ascertain  the  limits  of  this 
reservation,  it  was  necessary  to  find  the  sources 
of  these  two  rivers  and  to  run  the  line  between 
them.  The  execution  ofHhis  object  has  been 
the  occasion  of  much  difficulty  and  the  cause  of 
frequent  legislation  by  Congress.-  Two  lines 
were  run  by  different  surveyors-— one  by  Lud- 
low and  the  other  by  Roberts.  Ludlow's  Ihie 
excluded  the  land  on  which  the  claimant  locat- 
ed his  entries,  while  Robert's  line  included 
them.  It  is  unnecessary  for  the  purpose  of  this 
suit  to  trace  the  historv  of  these  lines,  or  to 
show  which  is  scientifically  correct.  It  is 
enough  to  say  that  Congress,  in  1818  (3  Stat, 
at  L.  424),  established  Ludlow's  line  as  the  true 
boundary,  and  excluded  entries  upon  the  west 
side  of  it,  where  the  entries  in  dispute  were 
made  in  satisfaction  of  the  Virginia  military 
bounty  land-warrants. 

*The  claimant  insists  that  there  was  no  [*Z59 
power  to  do  this  as  Virginia  did  not  assent  to 
this  action  on  the  part  of  Congress,  and  as  It 
is  demonstrable  that  this  line  aoes  not  include 
all  the  lands  between  the  two  rivers. 

If  this  position  be  correct,  this  claim  is  based 
on  the  theory  that  the  United  States  has  violat- 
ed the  trust  contained  in  the  deed  of  cession  of 
the  Northwestern  Territory,  and  is  bound  in 
good  conscience  to  furnish  coinpensation  to  the 
Virginia  beneficiaries  who  suffer  by  this  mis- 
conduct. This  makes  a  case  for  the  interposi- 
tion of  a  court  of  equity,  and  if  it  were  a  con- 
troversy between  two  private  suitors,  it  would 
have  to  be  settled  there,  for  a  court  of  law  could 
not  afford  the  proper  mode  and  measure  of  re- 
lief. But  the  Court  of  Claims  has  no  equitable 
jurisdiction  given  it,  and  was  not  created  to  in- 
quire into  righto  in  equity  set  up  by  claimante 
against  the  United  Stat^.  Congress  did  not 
think  proper  to  part  with  the  consideration- of 
such  questions,  but  wisely  reserved  to  itself  the 
power  to  dispose  of  them. 

Immunity  from  suit  is  an  incident  of  sover- 
eignty, but  the  Government  of  the  United  StatM, 
in  a  spirit  of  great  liberality,  waived  that  im- 
munity in  favor  of  those  persons  who  had 
claims  Miinst  it  which  were  founded  upon  any 
law  of  Congreas  or  regulation  of  an  executive 
department,  or  upon  any  contract  witii  it,  ex- 
press or  implied,  and  gave  the  Court  of  Claims 
the  power  to  hear  and  determine  cases  of  this 
nature,    10  Stat,  at  L.  p.  612. 

The  incjuiry  then  arises  whether  the  present 
case,  in  view  of  this  limited  jurisdiction,  is  one 
that  the  Court  of  Claims  had  a  right  to  oon- 
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slder.  The  answer  to  this  question  seems  to  us 
of  easy  solution.  It  is  not  pretended  that  there 
was  any  regulation  of  a  department  to  justify 
the  entries  in  dispute,  and  it  is  certain,  instead 
of  havinff  a  law  of  Congress  to  rest  upon,  they 
were  maSie  in  violation  of  the  whole  course  of 
legislation  by  Congress  on  the  subject.  Con- 
gress has  not  only,  in  fixing  the  boundary  line 
of  the  reservation,  excluded  these  entries, 
but  has  also  limited  the  time  in  which  the 
x6o*]  'holders  of  warrants  of  the  class  in  ques- 
tion should  have  the  right  to  locate  them,  and, 
in  addition  to  this,  has  forbidden  their  location 
on  tracts  of  land  for  which  patents  had  been 
previously  issued,  or  which  had  been  previously 
surveyed.  See  the  following  Acts  of  Congress: 
March  23,  1804,  2  Stat,  at  L.  274;  March  2, 
1807,  2  Stat,  at  L.  425;  April  2,  1818,  3  Stat,  at 
L.  423;  March  1,  1823,  3  SUt.  at  L.  772;  July 
7,  1838,  5  Stat,  at  L.  262. 

As  the  land  in  question  had  been  previously 
patented  to  individuals,  or  granted  for  the  use 
of  schools,  it  follows  that  the  attempt  on  the 
part  of  the  claimant  to  locate  his  warrants  on 
them  was  contrary  to  law,  and  that  the  claim 
which  he  now  makes  for  compensation,  because 
of  the  failure  of  this  proceeding,  cannot  be  said 
to  be  founded  on  a  law  of  Congress.  Nor  can 
it  be  said  to  be  based  on  a  contract  in  the  sense 
of  the  law  conferring  juriBdiction  on  the  Court 
of  Claims.  That  court  was  authorized  to  en- 
force legal  rights  and  obligations,  but  it  could 
not  proceed  further  and  judge  of  the  equities 
between  the  citizens  and  his  government.  In 
the  absence  of  legislation  by  Congress  the  hold- 
er of  a  Virginia  military  bounty  land-warrant 
can  have  no  legal  right  against  the  United 
States  for  compensation  on  the  allegation  that 
the  Government  has  wrongfully  appropriated  to 
other  uses  the  lands  ceded  for  his  benefit. 

It  is  only  a  contract  authorized  by  law  that 
the  Court  of  Claims  can  consider,  and  as  there 
is  no  law  of  CongreP.s  on  this  subject,  there  is 
nothing  on  which  that  court  could  base  a  judg- 
ment against  the  United  States  if.  in  the  opin- 
ion of  that  tribunal,  it  had  not  fulfilled  its  du- 
ties towards  the  beneficiaries  under  the  Vir- 
ginia deed  of  cession.  The  liability  of  the 
Government,  if  at  all,  arises  out  of  tne  breach 
of  an  accepted  trust,  and  that  liability  cannot 
be  enforced  at  law.  The  claimant  is  in  no  bet- 
ter position  because  the  Government  is  the 
trustee  than  he  would  be  if  a  private  person 
occupied  that  relation;  and  it  is  very  clear,  if 
such  were  the  case,  that  a  court  of  equity  would 
alone  have  the  power  to  deal  with  him. 

As  the  Government  has  not  thought  fit  to 
x6x*]  allow  itself  to  be  *sued  in  the  Court  of 
Claims  on  equitable  considerations,  it  follows 
that  the  remedy  of  the  claimant,  if  any  now 
exists,  is  with  dongress. 

The  judgment  of  the  court  below  is  reversed, 
and  the  case  is  remanded  to  that  court,  with  di- 
rections to  dismiss  the  petition  for  want  of 
jurisdiction. 

JOHN  B.  FRISBIE,  Appt^ 

V. 

LEVI  H.  WHITNEY. 
(See  S.  C.  9  Wall.  187-197.) 

Settlement  on  public  lands  gives  no  right — 
proof  necessary,  and  payment  of  purchase 
money* 
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Settlement  on  the  public  lands  of  the  United 
States,  DO  matter  bow  long  continaed,  confers  no 
rlflrht  anlnst  the  government. 

The  land  contlnaes  subject  to  the  absolute  dis* 
posing  power  of  Congress,  until  the  settler  has 
made  the  required  proof  of  settlement  and  Im- 
provement, and  has  paid  the  requisite  purchase 
money. 

Rights  created  hj  the  statutes  must  be  governed 
by  their  provisions,  whether  they  be  hard  or  len- 
ient.* 

[No.  101.] 
Argued  Mar.  8,  1870.       Decided  Mar.  21,  1870. 

APPEAL    from    the  Supreme    Court   of    tlie 
District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below  to  compel  the  conveyance  of  certain 
lands.  A  decree  having  been  entered  for  such 
conveyance  to  the  complainant,  the  defendant 
took  an  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  W.  M.  Evartt,  M.  Blair  and  F.  A. 
Dick,  fo«*  appellant: 

Artiele  IV.  section  3,  of  the  Constitution  of 
the  United  States  provides:     "Congress  shall 
have  power  to  dispose  of,  and  make  all  needftil 
rules  and  regulations  respecting  the  territory  or . 
other  property  belonging  to  the  United  States." 

The  patent  to  the  defendant,  Frisbie,  does 
dispose  of  this  land.  This  power  of  Congress 
is  intend^  by  the  Constitution  to  be  absolute. 

Burgess  v.  Gray,  16  How.  48;  Berthold  v. 
McDonald,  22  How.  334-341,  16  L.  ed.  318.  321; 
Landes  v.  Brant.  10  How.  348;  Menard  v.  Mas- 
sey,  8  How.  293;  Wilcox  v.  Jackson,  13  Pet 
408;  Bagnell  v.  Broderick,  13  Pet.  436;  Lafay- 
ette's Heirs  v.  Kenton,  18  How.  197,  15  L.  ed. 
346;  Doe  v.  Braden,  16  How.  636;  Foster  v. 
Neilson,  2  Pet.  253;  Garcia  v.  Lee,  12  Pet.  511; 
Matthews  v.  Zane,  7  Wheat.  164;  Foley  v.  Har- 
rison, 15  How.  433;  Lessieur  v.  Price,  12  How. 
59;  Rector  v.  Ashley,  6  Wall.  142,  18  L.  ed.  733. 

If  this  absolute  power  may  be  diminished  be- 
fore being  entirely  parted  with,  it  can  onl^  be 
by  written  act  of  some  a^nt  thereto  specially 
authorized  by  law,  as  evidence  of  disposal  of 
the  public  territory. 

Lessieur  v.  Price  (supra) ;  Rector  v.  Ashley 
(supra) ;  Burgess  v.  Gray  (supra) ;  Landes  v. 
Brant  (supra) ;  Hale  v.  Gaines,  22  How.  144, 
16  L.  ed.  264;  West  v.  Cochran,  17  How.  403, 
15  L.  ed.  110;  Matthews  v.  Zane  (supra) ;  Kis- 
sel V.  Schools,  18  How.  25,  15  L.  ed.  327;  Lytle 
V.  Arkansas,  9  How.  314;  S.  C.  22  How.  193.  16 
L.  ed.  306;  Garland  v.  Wynn,  20  How.  6,  15  L. 
ed.  802;  Cunningham  v.  Ashley,  14  How.  377; 
Hastings  v.  McGoogin,  27  CaL  85;  Higfoee  v. 
Bowers,  9  Mo.  250;  Hutton  v.  Frisbie,  37  C^L 
475;  Barnard  v.  Ashley*  18  How.  43,  15  L.  ed. 
285;  O'Hanlon  v.  Per^;,  9  Mo.  794. 

In  the  case  at  bar,  Whitney  never  succeeded 
in  making  an  entry  of  the  land  under  the  pre* 
emption  laws ;  which  laws  were  repealed  by  the 
Act  of  1863,  as  to  this  land. 

O'Hanlon  v.  Perry  (supra). 

He  claims  to  be  entitled  in  equity  to  enter 
the  said  land  aa  a  preemptioner. 

Whitney  did  not  go  upon  land  which  wm 
vacant;  but,  on  the  contrary,  that  which  was 
held  bona  fide  by  the  defendant,  and  whieh, 
under  the  preemption  laws,  no  other  person  was 
entitled  to  enter  upon. 


Nora. — ^Preemption   rlgh 
V.  Fitigerald,  15  Pet  407. 


note   to    n.    8. 
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The  regitter  and  receiver  were  satisfied  that» 
in  conaequenoe  of  Frisbie's  poeseesion,  "The 
land  was  not  open  for  settlement."  This  is 
plaintifiPs  proof  and  should  end  his  case. 

From  the  whole  case  it  appears  that  the  ap- 
pellant has  acquired  a  title  to  the  land  in  ques- 
tion, not  contrary  to,  or  by  eyasion  of,  the  Act 
of  March  3,  1863,  but  under  and  based  upon 
that  law. 

This  bill  should  have  been  dismissed  for 
want  of  jurisdiction,  as  no  fraud  was  proven 
and  no  other  grounds  of  trust  alleged. 

Massie  v.  Watts,  6  Cranch,  148. 

Messrs.  Duncan  S.  Walker,  Jas.  A.  Johnson, 
B«dJ.  F.  Butler,  Geo.  W.  Julien  and  Fred  P. 
Stanton,  for  appellee: 

It  was  not  only  public  land  the  moment  the 
Supreme  Court  rejected  the  Vallejo  title,  but 
was  also  subject  to  preemption.  And  if  no 
other  Act  had  been  passed,  making  valid  the 
settlements  on  unsurveyed  lands,  this  last  one 
would  have  that  effect,  and  could  have  no 
other. 

See,  Act,  May  30,  1862,  12  SUt.  at  L.  410. 

But  this  land  was  really  surveyed  before 
plaintiff  settled  upon  the  land,  although  the 
survey  had  not  becoi  returned  by  the  Surveyor- 
Qcmeral  to  the  local  land  office.  Appellant's 
possession  was  by  tenants,  and  was  not  to  the 
entire  tract,  if  inclosure  or  visible  boundaries 
were  required  to  make  possession,  and  was 
without  settlement,  as  required  by  the  Act,  he 
residing  five  miles  distant,  in  the  City  of  Val- 
lejo—a  locality  specially  exempted  from  the 
operations  of  the  Act  of  Mar.  3,  1863,  by  that 
Act  itself. 

At  the  date  of  appellee's  settlement,  appel- 
lant certainly  was  not  a  preemptor.  After 
the  decision  of  the  Supreme  Court,  he  could 
have  no  right  of  any  kind  to  this  land,  unless 
he  acquired  it  under  the  homestead  or  preemp- 
tion laws.  After  appellee  had  acquired  a  pre- 
emption right  to  the  land,  could  Congress  pass 
an  Act  giving  it  to  appellant  unconditionally  T 

By  Acto  of  1841,  1851,  1863,  May  30,  1862, 
and  June  2,  1862,  heretofore  cited,  Congress 
disposed  of  this  land  to  plaintiff.  Appellant 
could  claim  under  no  Act  before  that  of  Mar. 
3,  1863,  and  before  that  was  passed,  Congress 
had  disposed  of  this  quarter  under  the  former 
Acts. 

That  appellee's  rights  were  beyond  the  reach 
of  Congress,  is  established  by  the  following  de- 
cisions: 

Barnard  v.  Ashley's  Heirs,  18  How.  44,  69, 
16  L.  ed.  285;  WiUot  v.  Sanford,  19  How.  79,  16 
Lw  ed.  549;  Garland  v.  Wynn,  20  How.  6,  16  L. 
ed.  801 ;  Irvine  v.  Marshall,  20  How.  565,  15  L. 
ed.  998;  Bumss  v.  Gray,  16  How.  48;  Lytic  v. 
Arkansas,  9  How.  314;  8.  C.  22  How.  193,  16  L. 
ed.  306;  Berthold  v.  McDonald,  22  How.  338,  16 
L.  ed.  820;  Clements  v.  Warner,  24  How.  394, 
It)  It.  ed.  695;  Brown's  Lessee  v.  Clements,  3 
How.  666;  Lindsay  v.  Hawes,  2  Black,  554,  17 
L.  ed.  265;  Cunningham  v.  Ashley,  14  How. 
377;  O^rien  v.  Peny,  1  Black,  132,  17  L.  ed. 
114. 

Mr.  Justice  Miller  delivered  the  opinion  of 
tbe  court: 

The  decree  from  which  this  appeal  is  taken 
orders  the  appeUant  to  convey  to  the  appellee 
t  Wall. 


a  ouarter  section  of  land,  for  which  the  former 
had  recently  received  a  patent  from  the  United 
States. 

The  land  which  is  the  subject  of  this  contro- 
versy constitutes  a  part  of  the  Soscol  ranch, 
a  *large  body  of  land  in  the  State  of  Call-  [*x88 
fomia,  supposed  by  almost  every  one  in  that 
country  to  be  private  property  until  the  de- 
cision by  this  court  in  tne  case  of  The  U.  S.  r. 
Vallejo,  1  BUck,  555, 17  L.  ed.  235. 

The  tract  covered  eighteen  square  leagues 
and  included  the  City  of  Benicia,  the  Town  of 
Vallejo,  the  Navy  Yard  of  the  United  States, 
the  depot  of  the  Pacific  Steamship  Company, 
and  hundreds  of  acres  of  liuid  in  cultivation 
and  possession  of  a  large  rural  population. 

These  parties  all  claimed  under  grants  to 
Vallejo  by  the  Mexican  Government,  made  in 
1843  and  1844,  which  had  been  presented  to 
the  Board  of  Land  Commissioners  and  con- 
firmed, and  this  decision  also  had  been  affirmed 
on  appeal  to  the  district  court. 

When  this  court  felt  compelled,  in  1861,  to 
declare  the  grant  void,  for  want  of  authority  in 
the  Mexican  Governor  to  make  it,  a  decision 
which  in  no  way  impeached  the  good  faith 
of  the  purchasers  under  Vallejo,  the  land  was 
sold  by  hundreds  of  these  innocent  purchasers. 

The  13th  section  of  the  Act  of  1857,  which 
organized  the  Board  of  Commissioners  to  de- 
termine the  land  titles  in  California,  declared 
that  when  any  of  the  claims  presented  to  it 
should  finally  be  decided  to  be  invalid,  the  land 
should  be  considered  as  a  part  of  the  public 
domain. 

The  effect  of  the  decision,  therefore,  in  the 
case  of  Vallejo's  claim,  was,  that  the  United 
States  became  the  absolute  owner  in  fee  of  all 
the  property,  as  we  have  described  it;  the  en- 
tire city,  town,  depot,  ranch,  the  houses,  the 
homes,  the  cultivated  grounds  and  orchards, 
for  which  the  men  who  had  bought  and  paid 
for  them,  had  built  and  cultivated  them,  had 
nothing  left  but  an  appeal  to  the  equity  and 
generosity  of  the  government. 

The  Congress  ot  the  United  States,  however, 
in  this  emergency,  showed  themselves  to  be  the 
representatives  of  a  nation  too  magnanimous  to 
take  without  consideration  the  improvements, 
the  labor  and  money  which  had  given  to  this 
land  its  prii^cipal  value.  As  soon  as  they  could 
assure  themselves  of  the  merits  of  the  case,  and 
within  a  few  months  after  the  effects  of  the 
decision  became  known.  Congress  passed  an 
Act  for  the  benefit  of  these  occupants  of  the 
Vallejo  claim.  j 

This  Act  authorized  the  lines  of  the  publio 
surveys  to  be  extended  over  the  Soscol  ranch, 
and  enacted  that  bona  fide  purchasers  from  Val- 
lejo or  his  assigns,  might  enter  the  lands  so 
purchased  and  reduced  to  possession  at  the  time 
of  the  adjudication  of  the  Supreme  Court,  at 
$1.25  per  acre.  The  government  thus  sold  to 
these  bona  fide  purchasers  the  title  at  the  min- 
imum govicmment  price,  and  permitted  them  to 
secure  their  homes  and  the  benefit  of  the  labor 
and  money  which  ha4  been  expended  in  mak- 
infftheir  land  valuable. 

The  appellant,  Frisbie,  beinff  one  of  the  par- 
ties entitled  .to  the  l>enefit  of  the  Act,  a  fact 
which  is  scarcely  controverted,  paid  his  money, 
made  his  entiy,  and  has  finally  received  his  pat- 
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cnt.  Of  the  substantial  justice  of  his  title,  so 
far  as  he  and  the  United  Stat^  are  concerned, 
there  can  be  no  question. 

Friable  havinff  become  possessor  of  the  le^l 
title  to  the  land  in  oontroversy,  the  complain- 
ant, Whitney,  claims  that  he  shall  be  compelled 
to  convey  it  to  him,  because  he  has  the  superior 
equily;  for  this  is  a  suit  in  a  court  of  equity, 
founded  on  its  special  jurisdiction  in  matters  of 
trust.  It  is,  therefore,  essential  to  inquire  into 
the  foundation  of  tiiis  supposed  equity. 

As  soon  as  it  became  generally  Known  in  Be- 
nicia  and  among  the  population  on  and  about 
the  Soscol  ranch,  that  this  court  had  declared 
the  Vallejo  claim  void  and  that  the  whole 
eighteen  leagues  were  public  lands,  a  rush  was 
made  to  secure  all  of  it  that  was  valuable,  and 
which  it  was  supposed  had  become  subject  to 
the  preemption  laws.  The  report  of  the  Reg- 
ister and  Receiver  of  the  Land  Office,  who  were 
lequired  to  investigate  the  claims  set  up 
X89*]  *to  these  lands,  both  by  the  Vallejo 
claimants  and  the  settlers,  presents  in  a  vivid 
light  the  mode  in  which  it  was  supposed  they 
could  be  made  the  property  of  those  who  had 
previously  claimed  no  interest  in  them.  The 
parties  desiring  to  make  preemption  claims  gen- 
erally went  on  tkv  lands  in  the  night,  be- 
cause they  were  resisted  by  those  in  possession; 
and  in  the  morning  a  house,  eight  or  ten  feet 
square,  with  a  shed  roof,  of  redwood  boards,  set 
up  edgewise,  without  window,  fireplace  or  floor, 
was  discovered,  the  evidence  of  the  bona  fide 
settlement  occupation  under  the  preemption 
laws  of  the  United  States.  Complainant  says 
he  entered  on  his  quarter  section  one  afternoon, 
with  his  family,  consisting  of  his  wife,  two 
children,  a  man  and  a  carpenter,  with  his 
teams,  goods  and  household  furniture.  He  com- 
menced building  next  day  and  made  a  better 
house  than  those  above  described,  having  three 
rooms.  This  land  had  been  inclosed  with  a 
fence,  had  a  house  on  it,  occupied  by  a  tenant 
of  Frisbie,  and  a  crop  not  yet  gathered.  He 
was  resisted  by  Frisbie,  so  far  that  a  double- 
barreled  shotgun  was  brought  into  play. 

When  shortly  after  his  settlement,  Whitney 
applied  to  the  land  officers  to  make  his  decla- 
ration of  intention  to  occupy  and  cultivate  the 
land,  they  refused  to  receive  it;  first,  because 
no  surveys  had  been  made  by  which  the  land 
could  be  identified,  and  afterwards  because 
192*]  Ck)ngress  had  passed  *the  Act  already 
cited  for  the  benefit  of  the  claimants  imder  Val- 
lejo. He  never  paid  any>  money  to  the  govern- 
ment; never  received  a  certificate  of  entry  or 
preemption,  though  he  offered  to  prove  up  his 
settlement;  and  he  claims  that  his  intrusion 
upon  Frisbie's  inclosed  grounds  by  violence,  and 
his  offer  to  prove  his  intention  to  become  a 
bona  fide  occupant  of  the  land,  create  an  equity 
superior  to  Frisbie's,  which  demands  of  a  court 
of  chancery  to  devest  Frisbie  of  his  legal  title 
and  vest  it  in  him. 

If  there  be  any  principle  of  law  which  re- 
quires this,  the  court  must  be  governed  by  it, 
but  it  is  idle  to  pretend  that  such  a  decree 
would  be  found  in  natural  justice. 

It  is  claimed  on  the  ^art  of  the  defendant  in 
error  that  such  a  principle  is  found  in  the  leg- 
islation of  Congress  granting  the  right  of  pre- 
emption to  actual  settlers  on  the  public  lands 
of  tha  United  States.    The  proposition  is,  that 


as  soon  as  the  decree  of  the  Supreme  Court  was 
announced  declaring  the  Vallejo  claim  invalid, 
the  land  covered  by  that  claim  became  public 
land,  subject  to  the  operation  of  all  the  laws 
by  which  the  actual  settler  could  secure  title  to 
such  lands;  and  that  the  steps  taken  by  Whit* 
ney  in  this  direction  had  so  far  effected  this 
purpose,  that  the  Act  of  Congress  for  the  benefit 
of  the  Vallejo  claimants  was  ineffectual  to  en- 
able Frisbie  to  avail  himself  of  the  benefits 
which  it  was  intended  to  confer.  We  say  the 
benefits  it  designed  to  confer,  because  we  enter- 
tain no  doubt  of  the  intention  of  Congress  to 
secure  to  persons  situated  as  Frisbie  was,  the 
title  to  tneir  lands,  on  compliance  with  the 
terms  of  the  Act,  and  if  this  has  not  been  done 
it  is  solely  because  Congress  had  no  power  to 
enact  the  law  in  question. 

The  learned  court,  whose  decision  we  are  re- 
viewing, place  their  judgment  on  the  ground 
that,  before  the  passage  of  thai  Act,  the  com- 

Elainant  had  acquired  a  vested  right  in  the 
md,  which  could  not  be  devested  by  any  legis- 
lation of  Congress.  On  the  other  hand,  it  will 
hardly  be  contended  that  anvthing  short  of  a 
vested  right  in  this  land  could  deprive  Congress 
of  the  right  which  it  has  as  owner  and  holder 
of  the  legal  title,  and,  by  the  express  language 
of  the  Constitution,  to  'dispose  of  and  [*X93 
make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  of  the 
United  States.  The  essential  inquiry  in  this 
case,  therefore,  is  whether  complainant  had  ac- 
quired such  a  vested  right,  before  Congress  by 
law  withdrew  these  lands  from  the  operation 
of  the  preemption  Acts. 

It  has  been  argued  that  no  law  existed  at  the 
time  Whitney  went  upon  the  land  by  which 
unsurveyed  land  could  be  legally  entered  upon 
with  a  view  to  preemption.  But  in  the  view 
which  the  court  takes  of  the  matter,  it  may  be 
assumed  that  the  lands  were  open  to  preemp- 
tion. In  this  concession  we  also  propose  to 
waive  the  discussion  of  another  question  which 
presents  serious  difficulties  to  our  minds,  in  re- 
gard to  complainant's  right  to  make  a  valid  pre- 
emption by  a  forcible  intrusion  upon  land  cul- 
tivated, inclosed  and  peaceably  occupied  by  an- 
other man. 

But  resolving  this  difficulty  in  favor  of  com- 
plainant for  the  present,  we  are  still  of  opinion 
that  he  had  not  acquired  a  vested  right  m  the 
land  when  Congress  acted  upon  the  subject. 

What  hdd  he  done?  He  had  gone  upon  the 
land,  built  a  house  and  bam  and,  perhaps,  in- 
closed some  of  the  ground.  He  had  also  ap- 
plied to  the  Register  of  the  Land  Office,  and 
offered  to  make  a  declaration  that  he  had  done 
these  things  with  the  intention  of  making  a 
permanent  settlement,  and  claiming  the  land 
under  the  right  of  preemption.  This  is  alL 
He  had  paid  no  money,  nor  had  he  thai  ten- 
dered any.  The  land  officers  refused  to  receive 
his  declaration,  and  denied  his  right  to  preempt 
the  land.  He  nevsr  has  paid  any  money;  haa 
never  received  any  certificate  of  preemption; 
and  the  Register  and  Receiver  have  never,  in 
any  manner,  acknowledged  or  admitted  his 
right  to  make  preemption  of  that  land.  80 
far  as  anything  done  by  him  is  to  be  consid- 
ered, his  claim  rests  solely  upon  his  going  upon 
the  land  and  buildinff  and  residing  on  it. 
There  is  nothing  in  flie  essential  nature   ol 
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tlwee  aete  to  confer  a  vested  ri^ht  or,  indeed, 
any  kind  of  claim  to  land,  and  it  is  necessary 
to  resort  to  the  preemption  law  to  make  out 
any  shadow  of  such  right. 
X94*]  *The  Act  of  Congress  on  this  subject,  to 
which  all  the  subsequent  Acts  refer,  and  which 
prescribes  the  terms  and  the  manner  of  securing 
title  in  sudi  cases,  is  the  Act  of  September  4th, 
1841.  5  Stat,  at  L.  468.  That  was  an  Act  full 
of  generosity,  for  it  gave  the  proceeds  of  the 
sales  of  all  the  public  lands  to  the  States.  The 
10th  section  of  the  Act  provides  that  any  per- 
son of  the  class  therein  described  who  shall 
miJce  a  settlement  upon  public  lands,  of  a  de- 
fined character,  and  who  shall  inhabit  and  im- 
prove the  same  and  who  shall  erect  a  dwelling 
thereon,  shall  be  authorized  to  enter  with  the 
register  of  the  proper  land  office,  by  lesal  sub- 
divisions, one  quarter  section  of  said  lEuid,  to 
include  the  residence  of  the  claimant,  upon  pay- 
ing the  minimum  price  of  such  land.  Section 
11  provides  that  conflicting  claims  for  pre- 
emption shall  be  settled  by  the  Register  and 
Receiver;  section  twelve,  that  prior  to  such 
entry,  proof  of  tjie  settlement  and  improvement 
required  shall  be  made  to  the  satisfaction  of 
the  Register  and  Receiver;  and  section  13  re- 

?[uires  an  oath  to  be  made  by  the  claimant  be- 
ore  entry;  section  15  requires  a  person  settling 
on  land  with  a  view  to  preemption,  to  file, 
within  a  limited  time,  a  statement  of  this  in- 
tention and  a  description  of  the  land. 

When  all  these  prerequisites  are  complied 
with,  and  the  claimant  has  paid  the  price  of 
the  land,  he  is  entitled  to  a  certificate  of  entry 
from  the  Register  and  Receiver;  and  after  a 
reasonable  time,  to  enable  the  land  officer  to 
ascertain  if  there  are  superior  claims,  and  if  in 
other  respects  the  claimant  has  made  out  his 
case,  he  is  entitled  to  receive  a  patent,  which 
for  the  first  time  invests  him  with  the  legal 
title  to  the  land. 

The  construction  of  this  Act,  and  others 
passed  since  in  pari  materia,  in  regard  to  the 
nature  of  the  rights  conferred  on  occupants  of 
the  public  lands,  has,  of  course,  received  the 
consideration  of  that  Department  of  the  Gov- 
ernment to  which  the  administration  of  these 
land  laws  has  been  confided.  The  construction 
of  that  department  and  of  the  Attomeys-Gkn- 
eral  to  whom  the  Secretaries  of  the  Interior 
Z95*]  have  ^applied  for  advice,  cannot  be  bet- 
ter expressed  than  in  the  language  of  some  of 
those  opinions. 

Attorney-General  Gushing,  in  an  opinion 
given  in  1856  (8  Opinions  Atlys-Gen.  72),  says: 
"^Persons  who  go  upon  the  public  land  with  a 
view  to  cultivate  now,  and  to  purchase  here- 
after, possess  no  rights  against  the  United 
States,  except  such  as  the  Acts  of  Congress 
confer;  and  these  Acts  do  not  confer  on  the 
preemptor,  in  posse,  any  right  or  claim  to  be 
treated  as  the  present  proprietor  of  the  land,  in 
relation  to  the  government." 

In  the  matter  of  the  Hot  Springs  Tract  of 
Arkansas,  Attorney-General  Bates  says  (10 
Opinions,  67) :  "A  mere  entry  upon  land, 
with  continued  occupancy  and  improvement 
thereof,  gives  no  vested  interest  in  it.  It  may, 
however,  give,  imder  our  national  land  system, 
a  privilege  of  preemption.  But  this  is  only  a 
privilege  conferred  on  the  settler  to  purchieise 
land  in  preference  to  others.  •  •  •  His  set- 
t  Wall. 


tlement  protects  him  from  Introsion  or  pur- 
chase by  others,  but  confers  no  right  against 
the  government." 

In  the  matter  of  the  same  Soecol  ranch  (11  • 
Opinions,  462),  Attorn<^-General  Speed  asserts 
the  same  principle.  He  says:  "It  is  not  to 
be  doubted  that  settlement  on  the  public  lands 
of  the  United  States,  no  matter  how  long  con- 
tinued, confers  no  right  against  the  govern- 
ment. .  .  .  The  limd  continues  subject  to 
the  absolute  disposing  power  of  Congress,  until 
the  settler  has  made  the  required  proof  of  set- 
tlement and  improvement,  and  has  paid  the 
requisite  purchase  money." 

These  opinions,  written  for  the  guidance  of 
the  Land  Department,  have  been  received  and 
acquiesced  in  by  the  Secretaries  of  the  Interior, 
and  have  come  to  be  the  recognized  rule  of 
action  in  that  department. 

This  construction  of  the  law  has  also  been 
asserted  by  the  courts  of  last  resort  in  Missouri, 
Mississippi,  Illinois  and  California — States  in 
which  the  population  is  largely  interested  in 
the  liberal  operation  of  the  preemption  laws.  ' 
Bower  v.  Higbee,  9  Missouri,  261;  Phelps  v. 
Kellogg,  15  Illinois,  136;  Grand  Gulf  v.  Bryan, 
8  Smed.  &  M.  268;  People  v.  Shearer,  30  Cal- 
ifornia, 660;  and  Hutton  v.  Frisbie,  in  the  Su- 
preme Court  of  California,  Jul^  Term,  1869. 

*We  are  satisfied  that  this  is  a  sound  [*X96 
construction  of  the  preemption  laws  on  the 
question  now  under  consideration.  • 

A  series  of  cases  decided  in  this  court,  in 
which  the  equitable  rights  of  persons  claiming 
under  those  laws  have  been  protected  by  the 
court  against  the  legal  title  acquired  by  other 
parties,  through  the  disregard  of  their  rights 
by  the  officers  of  the  Land  Department,  is  sup- 
posed to  assert  principles  inconsistent  with  the 
construction  just  stated.  We  cannot  here  ex- 
amine these  cases  in  detail,  but  we  may  state  i 
that  in  nearly  all  of  them  it  will  be  found  that 
the  party  whose  equitable  title  was  thus  pro- 
tected had,  by  the  action  of  the  officers  of  the 
Land  Department,  and  the  payment  and  ac- 
ceptance of  the  price,  acquired  a  vested  right, 
which  these  officers  afterwards  disregarded,  in 
violation  of  law.  And  if  in  anv  of  these  cases 
the  party,  asserting  successfully  his  equitable 
interest,  had  not  acquired  a  vested  right  in  the 
just  sense  of  that  term,  the  cases  are  still  wide- 
ly different  from  the  one  under  consideration. 
In  all  those  cases  the  successful  party  had  es- 
tablished his  legal  right  of  preference  of  pur- 
chase over  the  other,  under  the  law  as  it  stood 
when  the  land  officers  decided  the  case.  And  it 
was  the  action  of  those  officers,  and  their  disre- 
gard of  the  law  in  refusinp^  to  the  party  the 
benefit  of  this  preference  m  purchase,  which 
this  court  corrected,  by  compelling  the  convey- 
ance of  the  legal  title  acquired  by  this  violation 
of  law.  But  m  the  case  before  us,  and  in  those 
to  which  the  opinions  of  the  Attomevs-General 
refer,  it  was  Congress,  the  law  making  power, 
which  intervened,  and,  by  a  new  law,  withdrew 
the  land  from  the  operation  of  the  preemption 
laws,  while  the  right  of  preference  in  purchase 
remained  unexercised,  and  amounted  to  no  more 
than  this  preference. 

The  courts  may  very  properly  correct  the  in- 
justice done  by  the  land  officers,  in  refusing  to 
accord  rights,  however  inchoate,  which  are 
protected  by  laws  still  in  existence;  while  they 

671 


S26-388 


8UPBBME  OOUBT  OT  THE  UlflTBD  STATES. 


DBO.  TftUf, 


Oftn  odIj  consider  vested  rights  when  those 
rights  are  sought  to  be  enforoed  in  opposition 
to  the  repeal  or  modification  of  the  laws  on 
which  they  werb  founded. 

The  argument  is  urged  with  much  zeal,  that 
197*]  because  complainant  Mid  all  that  was  in 
the  power  of  anyone  to  do  towards  perfecting 
his  claim,  he  should  not  be  held  responsible  for 
what  could  not  .be  done. 

To  this  we  reply,  as  we  did  in  the  case  of 
Rector  v.  Ashley,  6  Wall.  142, 18  L.  ed.  783,  that 
the  rights  of  a  claimant  are  to  be  measured  by 
the  Acts  of  Conffrees,  and  not  bv  what  he  may 
or  ma^  not  be  iu>le  to  do;  and  if  a  sound  con- 
struction of  these  Acts  shows  that  he  had  ac- 
quired no  vested  interest  in  the  land,  then,  as 
his  rights  are  created  by  the  statutes,  they  must 
be  ffoyemed  by^  their  provisions,  whether  they 
be  hard  pr  lenient.  That  was  a  case,  also,  in 
which  it  became  important  to  ascertain  when 
a  right  to  public  land  became  vested,  and 
though  it  arose  under  statutes  somewhat  dif- 
ferent from  the  general  preemption  law,  the 
principles  asserted  there  and  in  the  previous 
cases  of  Bagnell  v.  Broderick.  13  Pet.,  and  Barry 
V.  Gkunble,  8  How.  82,  strongly  support  our  con- 
elusion  in  the  present  case. 

The  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  is  reversed,  and  the  case  re- 
manded^ with  instructions  to  dismiss  the  bilL 


HENRY  M.  BENNETT,  Plflf.  In  Err., 

V. 

ALEXANDER  HUNTER. 

(See  S.  C.  9  WaU.  826-338.) 

Sale  for  taxes  after  tender  of  amoimt  due — ^tax 
a  lien — right  to  pa^  tax  before  sale — sale 
after  payment  invalid. 

• 

The  commisslODers,  nnder  the  Act  of  June  7, 
1862,  could  not  make  a  tale  for  taxes,  after  a 
tender  of  the  amount  due. 

The  first  clause  of  4th  section  did  not,  proprio 
vlgore,  work  a  transfer  to  the  United  States,  of 
the  land  declared  to  be  forfeited. 

The  assessment  of  the  tax  merely  created  a  Hen 
on  the  land,  which  might  be  discharged  by  the 
payment  of  the  debt 

The  title  was  forfeited  by  non-payment  of  the 
tax  and,  upon  public  sale,  became  actually  vested 
In  the  united  States  or  -in  any  other  purchaser ; 
but  not  before  such  public  sale. 

The  right  to  pay  the  tax  continued  until  the 
sale,  and  was  not  limited  to  sixty  days  after  the 
fixing  of  the  amount  of  the  tax. 

A  sale,  made  after  the  payment  of  the  tax,  was 
insuffldent  to  vest  the  title  to  the  land  in  the  pur- 
chaser. 

[No.  74.) 

Argued  Feb.  23,  1870.       Decided  Mar.  21,  1870. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  Commonwealth  of  Virginia, 
This  action  was  begun  in  the  Circuit  Court 
of  Alexandria  County,  Virginia,  b^  the  defend- 
ant in  error,  to  recover  the  possession  of  certain 
lands.  Judgment  having  been  given  for  the 
plaintiff  in  that  court,  and  affirmed  upon  ap- 
peal by  the  Supreme  Court  of  Appeals  of  that 
State,  the  defendant  sued  out  this  writ  of  erroK 
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The  oaia  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  W.  WiUong^by,  L.  S.  Chittenden 
and  4*  O*  Riddle,  for  plaintiff  in  error. 

Messrs.  E.  R.  Hoar,  Atty-Qen.,  and  W.  A. 
Field,  who  filed  a  brief  by  permission  of  the 
court,  for  the  United  States: 

This  case  involves  the  constitutionality  of 
the  Act  of  Congress  passed  June  7,  1862, 
entitled  ''An  Act  for  the  Collection  of  Taxes 
in  Insurrectionaiy  Districts  and  for  Other  Pur- 
poses," and  the  Acts  amendatory  thereto,  or  at 
least  of  some  of  the  powers  contended  by  the 
plaintiff  in  error  to  have  been  granted  by  such 
Acts,  and  also  the  proper  construction  of  sev- 
eral of  the  sections  of  these  Acts. 

For  the  purpose  of  meeting  extraordinary 
demands  upon  the  government  at  the  com- 
mencement of  the  late  civil  war,  Con^press,  by 
the  Act  of  Aug.  6,  1861,  imposed  a  direct  tax 
upon  the  United  States,  and  to  the  State  of 
Virginia  was  apportioned  the  sum  of  $937,560.- 
66.  uj  the  terms  of  this  Act  the  collection  was 
to  be  made  with  the  least  possible  annoyance 
and  hardship  to  the  owner,  and  privileges  of  re- 
demption were  granted  in  the  most  liberal  man- 
ner. 

This  law  having  been  found  to  be  wholly  in- 
adequate to  effect  the  objects  designed.  Congress 
passed  the  Act  which  we  are  now  called  upon 
to  consider.  The  owner  had  sixty  days  in  which 
to  pay  the  tax  whereby  the  land  would  become 
discharged  of  the  tax  and  penalty. 

Section  4  provides:  "And  be  it  further 
enacted,  that  the  title  of,  in  and  to  each  and 
everv  piece  or  parcel  of  land,  upon  which  said 
tax  has  not  been  paid  as  above  provided,  shall 
thereupon  become  forfeited  to  the  United 
States,  and  upon  the  sale  hereinafter  provided 
for,  shall  vest  in  the  United  States  or  in  the 
purchasers  at  such  sale  in  fee  simple,  free  and 
discharged  from  all  incumbrances,  right,  title 
and  claim  whatsoever." 

By  section  7  of  the  amended  Act  of  1863,  it 
is  provided  that  when  such  taxes  are  not  paid, 
the  commissioner  shall  advertise  the  land  for 
sale  and,  provided  the  owner  does  not  in  per- 
son appear  and  pay  the  taxes  before  the  sale, 
shall  sell  the  same  and  issue  to  the  purchasers 
a  certificate  of  sale,  which  is  made  prima  fade 
evidence  of  the  regularity  and  validity  of  sale 
and  cannot  be  affected  as  evidence  of  regularity 
of  sale,  except  ''By  establishing  the  fact  thsit 
said  property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  sale,  or 
that  the  property  had  been  redeemed  according 
to  the  provisions  of  this  Act." 

In  the  first  place,  this  Act  cannot  be  uncon- 
stitutional by  reason  of  any  inequality  of  its 
operation.  It  applies  to  any  and  flill  States  and 
Territories.  Such  as  are  so  situated,  are  to  be 
thereafter  designated  by  proclamation.  Nor  Sa 
there  any  inequality  so  far  as  persons  are  oon- 
cemed.  Any  person  having  land  so  situated, 
whether  loyal  or  disloyal,  whether  residing  in 
Virginia  or  Massachusetts,  is  equally  subje^  to 
its  provisions.  The  law  relates  to  a  condition 
of  things  and  not  to  localities  or  persona. 

It  was  claimed  in  the  argument  of  the  defend- 
ant and  decided  by  the  court  of  Virginia,  that 
in  the  first  place,  notwithstandinff  the  plain 
language  of  tnis  section,  the  title  £d  not  paaa 
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in  any  way  to  the  United  States;  and  in  the 
•econd  place,  that  the  United  States  had  no  con- 
stitutional power  to  forfeit  lands  absolutely  for 
the  non-payment  of  taxes,  even  if  such  was  the 
intention  of  the  Act,  and  that  the  government 
could  not  acquire  title  only  as  a  purchaser  at 
the  sale  provided  for. 

The  counsel  for  defendant  and  the  court  be- 
low were  obliged  to  concede  that  the  Legisla- 
ture of  the  S&te  had  this  power,  which  it  de- 
nied to  the  Congress  of  the  United  States.  This 
had  been  held  so  unmistakably  by  the  courts  of 
Virginia,  that  there  was  no  escape  from  this 
conclusion. 

Kinney  ▼.  Beverley,  2  Hen.  &  M.  318;  Wild 
V.  Serpen,  10  Gratt.  406. 

See,  also,  Staats  v.  Board,  10  Gratt.  400. 

The  argument  as  stated  is  substantially  this : 
that  every  owner  holds  his  land  upon  the  im- 
plied condition  that  he  will  pay  his  taxes ;  that 
on  failure  to  do  so,  the  paramount  authority  of 
the  State  from  whom  the  land  is  holden,  comes 
in  on  the  ground  of  a  breach  of  this  condition, 
and  for  this  declares  the  estate  forfeited;  that 
such  a  principle  \s  applicable  to  a  State  from 
which  the  lands  are  holden,  but  not  to  the 
United  States. 

This  argument  starts  out  with  an  entire  mis- 
apprehension of  the  origin  and  extent  of  the 
power  of  taxation.  It  is  a  power  essential  to  the 
very  existence  of  all  governments.  As  is  well 
said  in  Cooley,  Ck>n3t.  Lim.  479,  "It  rests 
upon  necessity,  and  is  inherent  in  every  sover- 
eignty." See,  also,  McCulloch  v.  Md.  4  Wheat. 
316;  see  McCarroll  v.  Weaks,  2  Overt.  215; 
State  V.  Allen,  2  McCord,  56;  Livingston  v. 
Moore,  7  Pet.  469. 

Judge  Tucker  says  (1  Tuck.  Bl.  b.  2,  p.  40) : 
''By  the  Act  of  1779,  abolishing  English  ten- 
ures, the  possession  of  all  lands  m  Virginia  be- 
come allodial,  that  is,  independent  and  held  of 
no  superior  at  all." 

In  Kinney  v.  Beverley,  2  Hen.  &  M.  332,  it  is 
held,  there  can  be  no  cause  of  forfeiture  be- 
cause of  any  condition  in  the  grant,  and  only 
in  consequence  of  the  positive  provisions  of 
some  public  statute. 

A  statute  ought  not  to  be  declared  uncon- 
stitutional, unless  its  nullity  and  validity  are 
placed  beyond  all  reasonable  doubt.  16  Pick. 
95;  see,  also,  Fletcher  v.  Peck,  6  Cranch,  128. 

Upon  the  default  which  is  complete  at  the 
expiration  of  the  sixty  days,  the  title  of  the 
owner  is  devested  and  becomes  forfeited  to  the 
government  in  its  character  as  a  sovereignty. 

Forfeiture  as  defined  by  Blackstone,  vol.  2, 
267,  "Is  a  punishment  annexed  by  law  to  some 
illegal  act  or  negligence  in  the  owner  of  the 
lands,  tenements  or  hereditaments,  whereby  he 
loses  all  his  interest  therein." 

Title  passes  at  the  sale,  not  from  the  owner, 
but  from  the  government. 

Where  the  intention  of  the  Legislature  is 
clearly  indicated,  that  the  title  shall  pass  by 
the  mere  force  of  the  forfeiture,  no  inquisition 
of  office  is  required.  See  10  Gratt.  405;  Fairfax 
V.  Hunter,  7  Cranch,  603;  U.  S.  v.  Repentigney, 
5  Wall.  211,  18  L.  ed.  627. 

The  different  rights  of  the  government  are, 
therefore,  plainly  prescribed.  First,  it  has  a 
lien.  This  continues  until  default,  when  for  the 
purpose  of  enforcing  this  lien,  the  title  is  for- 
feited to  the' government  as  a  sorereignty;  and 
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in  the  third  place,  If  a  successful  bidder  at  the 
sale,  it  holds  the  title  in  fee  simple,  free  and 
clear  from  all  incumbrances,  etc. 

The  declaration  that,  in  order  to  save  the 
land  from  forfeiture,  the  owner  must  appear  in 
person,  is  not  beyond  the  constitutional  power 
of  Congress. 

And  when  the  government  says  that  only 
the  owner,  and  he  in  person,  can  avoid  such  con- 
sequences by  payment  in  person,  it  is  trifling  to 
say  that  some  other  one  may  do  it  just  as  well, 
and  that  some  other  way  will  answer. 

It  is  sufficient  say:  "Ita  lex  scripta  est." 

The  owner  may  redeem  before  the  sale. 
When  speaking  of  redemption  after  sale,  it 
says,  the  owner  or  any  person  having  any  valid 
lien  or  interest. 

The  owner,  if  he  redeems  before  the  sale, 
may  redeem  without  taking  the  oath.  He  may 
do  it  without  paying  the  penalty.  He  may  do 
it  without  paying  but  the  ten  per  cent,  interest 
from  the  levy  of  the  tax.  These  are  privileges 
accorded  to  the  owner  alone.  But  the  person 
having  an  interest  must  be  loyal.  He  can  re- 
deem only  after  the  sale.  He  must  take  the 
oath;  he  must  pay  the  tax  and  penalty;  he 
must  pay  interest  at  the  rate  of  fifteen  per 
cent,  from  the  date  of  the  President's  Procla- 
mation, together  with  the  expenses  of  sale. 

The  power  of  the  Legislature  to  make  the 
deed  of  a  public  officer  prima  facie  evidence  of 
the  regularity  of  the  previous  proceedings,  can- 
not be  doubted. 

Thomas  v.  Lawson,  21  How.  340,  16  L.  ed. 
85;  Freeman  v.  Thayer,  33  Me.  76;  Smith  v. 
Cleveland,  17  Wis.  556;  see,  also,  the  able  opin- 
ion of  Mr.  Justice  Miller,  in  the  case  of  Lord 
V.  Mil.  and  Miss.  R.  R.  Co.  17  Wis.  569;  sec^ 
also,  Hand  v.  Ballon,  12  N.  Y.  541;  Allen  v. 
Armstrong,  16  la.  508. 

It  does  not  appear  that  the  tax  was  paid  be- 
fore the  sale.  We  concede  that  a  lawful  tend- 
er of  the  tax  to  the  officer  authorized  to  re- 
ceive it  would  have  been  tantamount  to  pay- 
ment, but  deny  that  the  tender  in  this  case,  if 
there  was  a  tender,  was  lawful,  it  not  having 
been  made  by  the  owner  in  person  as  the  law  re- 
quired. 

Messrs.  Jas.  A.  Garfield,  J.  S.  Blac*k,  Geo. 
W.  Brent  and  S.  Ferguson  Beach,  for  de- 
fendant in  error: 

The  sale  was  without  authority  and  void  for 
two  reasons: 

1.  Because  the  full  amount  of  tax,  interest, 
penalty  and  costs  was  tendered  to  the  commis- 
sioners before  sale. 

2.  Because  the  commissioners  sold  the  whole 
land,  whcD  a  small  portion  might  have  been 
sold  for  enough  to  pay  all  dues  and  costs. 

If  the  object  of  the  sale  was  merely  to  raise 
the  unpaid  tax,  with  interests  and  costs,  then 
the  previous  payment  or  tender  of  the  tax,  in- 
terests and  costs,  would  remove  all  cause 
for  a  sale  and,  therefore,  all  authority  for  a 
sale.  A  sale  under  the  Act  is  clearly  not  to  be 
had  merely  for  the  sake  of  having  a  sale;  it  is 
to  be  had  to  accomplish  some  object,  and  if  that 
object  be  accomplished  beforehand,  there  is  no 
cause  or  excuse  for  a  sale. 

Under  the  construction  of  the  plaintiff  in  er- 
ror, the  sale  is  a  device  to  get  the  land  and  not 
to  get  the  tax. 

No  such  forfeiture  as  that  claimed  by  the 
plaintiff  in  error  was  intended  by  ikt  Act    If 
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It  were  intended,  such  a  forfeitare  was  beyond 
the  power  of  Congress. 

The  counsel  are  bound  to  show,  not  only  that 
Congress  has  thus  the  power  to  strip  the  de- 
fendant of  his  estate  for  default  in  payment  of 
the  tax,  but  that  it  has  the  power  so  to  do  with- 
out notice  to  him,  actual,  constructive  or  pre- 
sumptive, that  any  payment  •  whatever  is  re- 
quired of  him.  The  Act  contains  no  provision 
for  demand  upon  the  taxpayer;  or  for  notice 
of  any  sort  whatever  to  him,  either  of  the 
amount  to  be  paid,  the  time  when  it  is  to  be 
paid,  or  the  place  where  it  is  to  be  paid. 

The  plaintiff  must  show  in  Congress  the 
power  to  strip  a  man  of  his  entire  estate  for 
failing  to  pay  a  trifling  tax  within  a  short 
period  of  sixty  days;  keeping  him  all  the  while 
m  utter  ignorance  of  the  fact  that  any  tax  has 
become  payable. 

In  upholding  the  title  of  the  plaintiff  in  error 
the  court  must  afiirm  the  power  of  Congress, 
not  only  to  forfeit  for  default  in  the  payment 
of  the  tax,  but  also  to  forfeit  where  there  is  no 
default. 

Such  a  forfeiture  is  totally  variant  from  the 
declared  purpose  of  the  Act,  and  the  detailed 
provisions  of  the  Act  repel  all  idea  of  any  such 
forfeiture. 

1.  The  Act  declares  expressly  what  shall  be 
the  penalty  for  non-payment  within  the  sixty 
days.  What  is  it  T  Not  the  loss  of  the  whole  land 
by  any  means,  but  an  additional  charge  of  fifty 
per  cent,  that,  eo  nomine,  is  declared  the  penal- 
ty.  And  how  absurd  it  was  to  charge  the  land 
with  fifty  per  cent,  of  the  tax  as  a  penalty,  if 
the  loss  of  the  whole  land  was  to  be  the  penalty. 

2.  The  fact  that  the  tax  is  made  a  lien  on  the 
land  is,  itself,  conclusive  against  the  construc- 
tion that  the  United  States  was  to  take  the 
land  itself,  if  the  tax  was  not  paid,  and  as  a 
consequence  of  the  non-payment. 

A  hen  on  land  as  security  for  the  payment  of 
a  claim,  and  an  entire  forfeiture  of  the  land 
for  its  non-payment,  are  provisions  inconsist- 
ent with  eadi  other. 

3.  The  Act  provides  for  two  sales,  namely: 
(I)  A  sale  of  the  land  on  which  the  tax  re- 
mains unpaid,  and  because  it  remains  unpaid; 
and  (2)  A  sale  of  land  which  the  United  States 
has  previously  purchased  at  the  first  sale.  See, 
sec.  9,  et  seq. 

Out  of  the  proceeds  of  the  first  sale,  the  tax 
sale  proper,  the  Act  claims  nothing  for  the 
United  States  beyond  the  tax  penalty,  interest 
and  costs. 

Quite  otherwise  is  it  with  the  second  sales. 
Sec.  9,  et  seq.  The  proceeds  of  these  sales  are 
claimed  wholly  for  the  United  States,  and  are 
directed  to  be  paid  into  the  Treasury  of  the 
United  States.  At  the  tax  sale  the  land  is  sold 
as  tlie  property  of  the  taxpayer,  to  satisfy  a 
claim  of  the  United  States  charged  upon  it.  The 
second  sale  is  a  sale  of  sovemment  properly. ac- 
quired by  successful  bidding  at  the  tax  sale. 

4.  The  United  States  can  only  acquire  title 
to  the  forfeited  lands  by  bidding,  and  bidding 
highest,  at  the  tax  sale.  See,  sees.  4,  7. 

Suppose,  after  a  sale  is  advertised,  the  owner 
appears  in  person  and  pays  the  tax  and  the  sale 
is  thns  prevented,  what  then  becomes  of  the 
laadT 

Aoooidiiig  to  the  plaintiff's  counsel,  the  own- 
er, on  iliiiiilt  of  payment,  was  devested  of  all 


title;  when,  therefore,  the  owner  comes  forward 
in  person,  pays  the  tax  and  stops  the  sale,  he 
simply  thereby  perpetuates  his  own  loss;  pays 
his  tax  with  interest  and  costs,  and  loses  bis 
land  besides. 

See,  Dubois  v.  Hepburn,  10  Pet.  1,  for  defini- 
tion by  the  United  States  Supreme  Court  of  an 
"owner"  for  the  purpose  of  redemption  after  a 
tax  sale. ' 

The  sale  by  the  commissioners  in  this  case 
was  void,  because  they  sold  the  whole  land  when 
the  tax,  etc.,  might  have  been  realized,  by  the 
sale  of  a  part,  and  that  a  very  small  pieirt. 

BUckweU,  287,  citing  2  Blackf .  421 ;  Black- 
well,  437,  et  seq.,  ch.  Excess  or  Abuse  of  Au- 
thority. 

But  the  plaintiff  in  error  shelters  himself 
here  under  the  effect  whicl^is  given  by  the  Act 
to  the  certificate  of  sale. 

The  direct  enactment  on  this  point  is: 
''Which  said  certificate  shall  be  received  in  all 
courts  and  places  as  prima  facie  evidence  of  the 
regularity  and  validity  of  sale,  and  of  the  title 
of  said  purchaser  or  purchasers  under  the  same. 

But  the  direct  enactment  respecting  the  force 
of  the  certificate  as  evidence,  is  qualified  by  a 
proviso,  the  last  proviso  in  section  7 :  "That  the 
certificate  .  .  .  shall  only  be  affected  as 
evidence  of  the  regularity  and  validity  of 
the  sale,  by  establishing  the  fact  that  said 
property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  sale,  or 
that  the  property  had  been  redeemed,"  etc. 

The  province  of  a  proviso  to  a  statute  is  not 
to  enlarge  the  enacting  clause;  it  can  only  re- 
strain, fortify,  explain  it. 

1  Scam.  259;  4  Scam.  352;  19  Vt.  129. 

Suppose,  for  example,  we  were  to  sell  at  the 
expiration  of  ten  days  instead  of  waiting  for 
the  expiration  of  the  sixty,  that  would  clearly 
be  a  sale  without  authorify.  Yet,  the  title  ac- 
quired would,  nevertheless,  be  eood  under  the 
certificate,  if  the  certificate  has  the  effect 
claimed;  and  thus  a  sale  by  a  public  officer  hav- 
ing no  authorify  to  sell,  would  carry  a  perfect 
title. 

Such  legislation,  in  the  language  of  Judge 
Caton  (Cmry  v.  Hinman,  11  m.  428,  cited  m 
Blackw.  Tax.  Tit  81),  would  be  nothing  less 
than  a  moral  fraud.  Gkmrett  r.  Wiggina,  1 
Scam.  335. 

Mr.  Justice  Chase  delivered  the  opinion  of 
the  court: 

Under  the  Act  of  Congress  (12  Stat,  at  K, 
422)  providing  for  the  coUection  of  taxes  in  in- 
surrectionary districts  and  for  other  purpoaesy 
passed  on  the  7th  of  June,  1882,  a  tax  was  as- 
sessed upon  a  tract  of  land,  the  property  in  re- 
mainder of  the  defendant  in  error,  situate  in 
Alexandria  County,  Virginia;  and  default  haT- 
ing  been  made  in  payment,  the  land  was  adver- 
tised for  sale.  After  advertisement,  *but  [*33o 
before  sale,  the  amount  of  the  tax,  expenses, 
penalties  and  costs  was  tendered  to  the  oooa- 
missioners  appointed  for  the  collection  of  taxes 
under  the  Act,  who  refused  to  receive  tlie 
money,  upon  the  ground  that  ihe  tender  wms 
not  made  by  the  owner  of  the  land  in  person. 

The  land  was  then  scM  and  the  lessor  of  the 
plaintiff  in  error  became  the  purchaser.  Alter 
the  dose  of  the  war  the  defendant  in  error, 
who  had  served  as  an  officer  in  the  rebel  army, 
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but  against  whoM  property  no  prooeedings  for 
•onABcation  had  been  inBtitatea»  brought  suit 
to  recover  poBseadon  of  the  land.  No  question 
was  made  of  his  right  to  recorer,  if  his  title 
was  not  devested  by  the  sale  for  taxes. 

The  case,  therefore,  requires  the  considera- 
tion and  determination  of  one  point  only,  name- 
Ij:  whether  the  commissioners  under  the  Act 
could  make  a  sale  for  taxes,  notwithstanding 
a  previous  tender  of  the  amount  due. 

Other  important  and  interesting  questions 
have  been  considered  at  the  bar,  v^cn,  under 
the  view  we  take  of  the  case,  need  not  now  be 
examined. 

In  order  to  a  right  understanding  of  the  real 
point  in  controversy,  however,  it  will  be  use- 
ful to  notice  briefly  the  occasion  and  the  ob- 
jects of  the  enactments  which  have  given  rise 
to  it. 

The  necessities  of  the  war,  arisinjif  from  the 
rebellion,  demanded  immediate  provision  of  ad- 
equate funds.  For  this  purpose  Congress  in- 
creased the  duties  on  customs,  imposed  a  duty 
on  incomes,  and  laid  a  direct  tax  of  $20,000,000 
upon  lands.  This  latter  tax  was  apportioned, 
agreeably  to  the  direction  of  the  Constitution, 
among  the  several  States  in  proportion  to  their 
respective  numbers;  and  it  was  provided  that, 
if  the  Act  could  not  be  carried  into  execution 
in  any  State  in  consequence  of  rebellion,  it 
should  be  the  dntv  of  the  President  to  pro- 
ceed, as  soon  as  the  authority  of  the  United 
States  should  be  re-established  therein,  to  col- 
lect both  the  luid  tax  and  the  income  tax,  with 
six  per  cent,  interest. 

The  income  tax  thus  imposed  has  never  been 
collected;  but  provision  was  made  by  the  Act 
of  June  7,  1862,  for  the  collection  of  the  land 
tax  in  the  insurgent  States.  This  Act,  or  some 
similar  provision,  was  necessary  to  enable  the 
President  to  perform  the  duty  devolved  upon 
him  by  the  Act  of  1861.  12  Stat,  at  L.  292. 
The  Acts  of  1861  and  1862  are,  therefore,  to 
be  construed  tc^ther.  The  general  object  of 
both  was  the  same,  namely:  the  raising  of  rev- 
enue by  a  tax  on  land.  The  first  prescribed  a 
mode  of  collection  where  the  authority  of  the 
€reneral  Government  was  acknowledged,  and 
no  serious  obstacle  existed  to  the  execution  of 
334*]  the  law;  the  second  directed  *the  mode 
of  collection  where  this  authority  had  been 
overthrown  by  insurrection,  but  had  been  suffi- 
ciently re-established  to  make  collection,  to 
some  extent  at  least,  practicable. 

The  provisions  of  the  latter  Act  were  neces- 
■aiilv  adapted  to  the  peculiar  circumstances  in 
which  it  was  to  be  executed,  and  were  in  most 
respects  more  stringent  than  those  of  the  for- 
mer. The  first  Act,  for  example,  idirected  the 
assessment  of -lands  by  assessors  to  be  appoint- 
ed under  it;  the  second  adopted  the  valuation 
made  under  the  authority  of  the  several  States 
prior  to  the  rebellion,  and  charged  directly  up- 
on each  parcel  of  land  its  proportion  of  the 
tax  apportioned  to  the  State.  Under  the  first 
Act,  delinquent  taxpayers  were  permitted,  at 
any  time  after  advertisement  for  sale,  and  be- 
fore actual  sale,  to  pay  the  amount  assessed 
with  ten  per  cent,  penalty,  and  thus  relieve 
their  lands.  The  second  Act  imposed  on  each 
traety  without,  respect  to  delinquency  on  the 
part  of  the  owner,  a  penalty  of  fifty  per  cent. 
IB  addition  to  its  proportion  of  the  tax  upon 
t  Wall. 


the  State  and,  it  is  contended,  allowed  payment 
only  within  sixi^  days  after  assessment.  In 
the  earlier  Act  mdulgent  provision  was  made 
for  redemption  after  sale;  in  the  latter,  oner- 
ous oondiuons  were  imposed  on  such  redemp- 
tion. 

Without  adverting  further  to  particular 
points  of  difference  hetween  the  two  Acts,  it 
may  be  C||i>served  that  their  most  striking  con- 
trast was  in  their  practical  application. 

The  several  adhering  States,  under  the  Act 
of  1861,  assumed  and  paid  their  respective 
ouotas,  and  collected  the  amount  of  the  tax 
mm  their  own  citizens  under  their  own  laws, 
so  that  in  those  States  the  machinery  of  the 
law  was  never  really  put  in  action;  while  in 
the  insurgent  States  the  Act  of  1862,  so  far  as 
it  was  executed  at  all,  was  carried  into  effect 
according  to  its  terms  by  the  officials  of  the  Na- 
tional Government.  In  tiiis  wav,  the  citizens 
of  the  adhering  States  were  relieved  from  the 
processes  of  collection  and  from  penalties  and 
forfeitures  for  non-payment,  while  the  citizens 
of  the  insurgent  States  who  could  not  be  tiius 
relieved  were  exposed  to  their  unmitigated  op- 
eration. 

^Keeping  these  circumstances  in  view,  [*335 
we  are  to  consider  the  effect  of  the  sale  for 
taxes  made,  as  we  have  already  stated,  to  the 
lessor  of  the  plaintiff.  And  this  must  depend 
mainly  on  the  construction  to  be  given  to  the 
4th  section  of  the  Act  of  1862. 

This  section  provides  "that  the  title  of,  In 
and  to  each  and  everv  piece  and  parcel  of  land 
upon  which  said  tax  has  not  been  paid  as  above 
provided,  shall  thereupon  become  forfeited  to 
the  United  States;  and  upon  the  sale  herein- 
after provided  for  shall  vest  in  the  United 
States,  or  in  the  purchasers  at  such  sale,  in 
fee  simple,  free  and  discharged  from  all  prior 
liens,  incumbrances,  right,  title  and  claim 
whatsoever." 

And  we  are  first  to  consider  whether  the  first 
clause  of  this  section,  proprio  vigore,  worked  a 
transfer  to  the  United  States  of  the  land  de- 
clared to  be  forfeited. 

The  counsel  for  the  plaintiff  in  error  have 
insisted  earnestly  that  such  was  its  effect.  But 
it  must  be  remembered  that  the  primary  object 
of  the  Act  was,  undoubtedly,  revenue,  to  be 
raised  by  collection  of  taxes  assessed  upon 
lands.  It  is  true  that  a  different  purpose  ap- 
pears to  have  dictated  the  provisions  relating 
to  redemption  after  sale,  and  to  the  disposition 
of  the  lands  purchased  by  the  ffovemment;  a 
policy  which  had  reference  to  the  suppression 
of  rebellion  rather  than  to  revenue.  But  this 
purpose  did  not  affect  the  operation  of  the  Act 
before  sale,  for.  until  sale  actually  made  there 
could  be,  properly,  no  redemption.  The  assess- 
ment of  the  tax  merely  created  a  lien  on  the 
land,  which  might  be  discharged  by  the  payment 
of  the  debt.  iGnd  it  seems  unreasonable  to  give 
to  the  Act,  considered  as  a  revenue  measure,  a 
construction  which  would  defeat  the  right  of 
the  owner  to  pay  the  amount  assessed  and  re- 
lieve his  lands  from  the  lien.  The  first  clause 
of  the  Act,  therefore,  is  not  to  be  considered 
as  working  an  actual  transfer  of  the  land  to 
the  United  States,  if  a  more  liberal  construction 
can  be  given  to  it  consistently  with  its  terms. 

Now,  the  general  prindples  of  the  law  of 
f oHeiture  seem  to  be  inconsistent  with  such  a 
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transfer.  Without  pausing  *to  inquire  [*336 
whether,  in  any  case,  the  title  of  a  citizen  to 
his  land  can  be  devested  by  forfeiture  and 
vested  absolutely  in  the  United  States,  without 
any  inquisition  of  record  or  some  public  trans- 
action equivalent  to  office  found,  it  is  certainly 
proper  to  assume  that  an  act  of  sovereignty  so 
highly  penal  is  not  to  be  inferred  from  Ian- 
cuage  capable  of  any  milder  construction. 
Fai^ax^s  Devisee  v.  Hunter's  Lessee,  7  Cranch, 
825.  In  the  case  of  lands  forfeited  by  alien- 
age the  King  could  not  acquire  an  interest  in 
the  lands  except  by  inquest  of  office.  3  Bl. 
Com.  258.  And  so  of  other  instances  where 
the  title  of  the  sovereign  was  derived  from 
forfeiture.  And  in  the  case  of  United  States  v. 
Repentigney,  5  Wall.  265,  18  L.  ed.  645.  where 
the  forfeiture  to  the  government  of  lands  arose 
from  omission  to  perform  the  conditions  of  the 
grant,  this  court  held  that  before  the  forfeiture 
could  be  consummated  by  re-union  of  the  land 
with  the  public  domain,  ''a  judicial  inquiry 
should  be  instituted,  or,  in  the  technical  lan- 
guage of  the  common  law,  office  found,  or  its 
legal  equivalent,"  should  take  place.  The  court 
said  further  that  ''a  legislative  Act  directing 
the  possession  and  appropriation  of  the  land 
is  equivalent  to  office  found." 

Applying  these  principles  to  the  case  in  hand, 
it  seems  quite  clear  that  the  first  clause  of  the 
4th  section  was  not  intended  by  Congress  to 
have  the  effect  attributed  to  it,  independently 
of  the  second  clause.  It  does  not  direct  the 
possession  and  appropriation  of  the  land.  It 
wns  designed  rather,  as  we  think,  to  declare  the 
ground  of  the  forfeiture  of  title,  namely:  non- 
payment of  taxes,  while  the  second  clause  was 
intended  to  work  the  actual  investment  of  tne 
title  through  a  public  Act  of  the  Government  in 
the  United  States,  or  in  the  purchase^  at  the 
tax  sale.  The  sale  was  the  public  Act,  which 
Is  the  equivalent  of  office  found.  What  pre- 
ceded the  sale  was  merely  preliminary,  and  in- 
dependently of  the  sale,  worked  no  devestiture 
of  title.  The  title,  indeed,  was  forfeited  by 
non-payment  of  the  tax ;  in  other  words,  it  be- 
came subject  to  be  vested  in  the  United  States 
and,  upon  public  sale,  became  actually  vested 
in  the  United  States  or  in  any  other  purchaser ; 
337*]  but  not  before  such  public  •sale.  It  fol- 
lows that  in  the  case  before  us  the  title  re- 
mained in  the  tenant  for  life  with  remainder 
to  the  defendant  in  error,  at  least  until  sale; 
though  forfeited,  in  the  sense  just  stated,  to  the 
United  States. 

But  it  has  been  insisted  that  the  right  to  pay 
the  tax  and  relieve  the  land  from  sale  expired 
at  the  end  of  sixty  days  after  the  amount  was 
fixed  by  the  proper  authority. 

It  does  not  appear  when  the  amount  was 
fixed,  or  when  the  sixty  days  ended.  It  may 
be  inferred,  perhaps,  from  the  fact  of  sale,  that 
default  for  payment  had  continued  at  least 
through  that  time,  for  otherwise  there  could 
have  been  no  power  to  sell. 

If  this  inference  be  admitted,  however,  it  by 
no  means  follows  that  the  right  to  pay  the  tax 
and  have  land  discharged  from  it  expired  with 
the  sixty  days.  It  is  more  reasonable  to  sup- 
pose that  this  right  remained  as  long  as  the 
title  ot  the  land  remained  in  the  owner — that 
is,  until  after  side.  And  this  view  is  confirmed 
by  reference  to  another  part  of  the  Act.  The 
7th  section  gives  direction  as  to  sales,  the  is- 
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sue  of  certificates  of  sale  to  purchasers,  and 
proceedings  for  redemption  after  sale,  and  then 
provides  that  ''The  certificate  of  sale  shall  only 
be  affected,  as  evidence  of  the  refi;ularity  and 
validity  of  sale,  by  establishing  the  fact  that 
the  property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  the  sale, 
or  that  the  properl^  had  been  redeemed  ac- 
cording to  the  provisions  of  this  Act."  This 
provision  makes  it  clear  that  proof  of  payment 
of  taxes  prior  to  the  sale  invalidates  the  certifi- 
cate, ana  this  could  not  be  unless  the  right 
to  pay  the  tax  continued  until  the  sale.  This 
seems  to  leave  no  doubt  on  the  point  that  the 
right  to  make  such  payment  was  not  strictly 
limited  to  sixty  days  after  the  fixing  of  the 
amount  of  the  tax. 

But  to  whom  did  the  right  to  make  this  pay- 
ment belong?  The  obvious  answer  is  to  the 
owner,  either  acting  in  person  or  through  some 
friend  or  agent,  compensated  or  uncompensated. 
The  terms  of  the  Act  are,  that  the  owner  or 
owners  may  pay;  and  it  is  familiar  law  that 
acts  done  by  *one  in  behalf  of  another  [*338 
are  valid  if  ratified  either  expressly  or  by  im- 
plication, and  that  such  ratification  will  be 
presumed  in  furtherance  of  justice. 

But  it  is  insisted  that  the  right  of  parent 
is  limited  by  the  Act  to  the  actual  owner  in  his 
proper  person.  But  we  perceive  no  such  limita- 
tion in  its  terms.  On  the  contrair,  the  fact 
that  the  privilege  of  redemption  after  sale  is 
limited  to  the  owner  or  the  loyal  person  having 
a  lien  or  other  interest,  appearing  in  proper 
person  and  taking  a  prescribed  oath,  appears 
to  us  to  afford  an  irresistible  inference  that 
the  right  of  payment  before  sale  is  not  so  lim- 
ited. It  is  a  right  which,  under  the  Act,  be- 
longs to  the  owner,  and  no  oath  is  required  in 
order  to  its  exercise.  It  is  a  right  to  be  exer- 
cised under  the  Act  as  a  law  for  raising  rev- 
enue. It  is  expressly  distinguished  from  the 
Srivilege  of  redemption  after  sale  and  complete 
evestiture  of  title,  which  is  accorded  upon  very 
different  principles,  and  in  pursuance  of  a  very 
different  policy.  We  cannot  doubt  that  it  might 
be  properly  exercised  by  the  owner  in  person,  or 
throiu^h  any  other  person  willing  to  act  in  his 
behalf  and  not  disavowed  by  him. 

The  application  of  these  principles  decides 
the  case  before  us.  The  title  and  possession  of 
the  land,  at  the  time  of  assessment,  was  in  B. 
W.  Hunter  for  life,  with  remainder  in  fee  to 
his  son,  the  defendant  in  error.  The  life  estate 
terminated,  and  the  fee  became  vested  in  1864. 
The  sum  due  the  United  States  for  taxes,  pen- 
alty and  costs  was  tendered  to  the  commis- 
sioners before  sale,  and  it  was  their  duty  to 
accept  it.  The  tender  was  not  objected  to  as 
insufficient,  but  was  refused  solely  because  not 
made  by  the  owner  in  person.  This  refusal  not 
being  warranted  by  the  Act,  the  tender  must  be 
held  good.  The  certificate  of  sale  under  whkh 
the  plaintiff  in  error  claims  title  cannot,  there- 
fore, be  sustained.  The  sale  must  be  regarded 
in  law  as  having  been  made  after  the  payment 
of  the  tax,  and  as  insufficient  to  vest  the  title 
to  the  land  in  the  purchaser. 

It  follows  that  the  judgment  of  the  Court  oi 
Appeals  of  Virginia  must  be  affirmed. 

The  cases  of  Robert  Portner  and  Frederidt 
Becker,  plaintiffs  in  error  v.  William  G.  Case- 
nove,  and  of  Henrv  S.  Martin  v.  Robert  Beverly 
and  Edgar  Snowden,  which  were  argued  with 
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the  case  just  diapNOsed  of, 'are  not  diBtinguish- 
able  from  it  in  principle.  The  judgment  of  the 
Oourt  of  Appeals  in  each  case  must»  therefore, 
be  affirmed. 


laCHAEL    a    BJEPHAM    and    William    G. 

Mepham,  Plffs.  in  Err., 

▼. 

PETER  BDSSSEL. 

(See  S.  a  9  WaU.  370-378.) 

Pay  of  master  and  pilot — Captain,  when  re- 
sponsible for  damage  to  cargo. 

Compensation,  allowed  one  who  acted  as  master 
and  pilot,  at  $900  per  month,  foond  to  be  a  proper 
allowance. 

Captain  of  a  vessel  is  not  responsible  for  dam* 
aces  to  flour,  from  Its  being  stowed  in  the  hold 
without  his  knowledge  or  direction,  and  which 
damages  arose  from  inherent  causes. 

[No.  117.] 
Argued  Mar.  11,  1870.    Decided  Mar.  21,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Missouri,  by  the  defends^t  in  error 
against  M.  S.  and  W.  G.  Mepham,  owners  of 
the  steamboat  Iron  City,  to  recover  wages  as 
master  and  pilot.  The  district  oourt  having 
dismissed  the  libel,  on  appeal,  the  circuit  court 
reversed  this  decree  and  entered  a  decree  in 
favor  of  the  libelants.  Whereupon  the  re- 
spondents took  an  appeal  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  oourt. 

Messrs.  M.  Blair  and  F.  A.  Dick,  for  appel- 
lants. 

Messrs.  C.  D.  Drake  and  Geo.  C.  Leighton, 
for  appellee. 

The  arffument  being  confined  to  the  facts,  no 
abstract  Is  here  given. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  coiui;: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Missouri. 

The  only  questions  presented  for  our  consid- 
eration are,  the  value  of  the  services  of  the 
appellee  as  master  and  pilot  of  the  Steuner 
Iron  City  during  the  period  of  his  employment 
upon  her  in  those  capacities,  and  whether  he 
can  be  held  liable  upon  the  i>rinciple  of  recoup- 
ment for  the  damage  sustained  by  a  part  of 
the  cargo  of  the  vessel  upon  her  first  voyage 
after  he  took  charge  of  her  as  captain,  wnich 
was  a  voyage  from  St.  Louis  to  Fort  Benton, 
upon  the  Missouri  River.  The  services  com- 
menced on  the  16th  of  March,  1866,  and  ter- 
minated on  the  26th  of  July  foUowing — making 
a  period  of  four  months  and  ten  days.  Four 
witnesses  were  examined.  They  were  Biessel, 
the  appellee;  W.  G.  Mepham,  one  of  the  ap- 
pellants; Bush,  the  mate,  and  Stone,  the  pilot. 
The  leading  facts,  as  developed  in  the  proofs 
bearing  upon  the  subject  of  compensation,  are 

follows: 
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Biessel  had  been  in  the  employment  of  the 
Mephams,  as  mate  upon  a  steamer,  at  $150  per 
month.  He  talked  of  seeking  employment  ebe- 
where,  eiqpecting  to  receive  $300  per  month. 
Captain  Hunter,  also  in  the  employment  of 
the  Mephams,  to  whom  he  made  the  communica- 
tion, requested  him  to  remain  until  the  captain 
could  consult  the  owners.  An  interview  took 
place.  Biessel  told  them  he  had  never  served 
as  captain,  and  doubted  whether  he  would  suit 
them  in  that  capacity.  They  employed  him  as 
captain.  It  was  usual  to  employ  two  pilots. 
Biessel  found  two  who  asked  jointly  $1,600  per 
month.  Pilots  were  much  in  demand  at 
*that  time.  He  proposed  to  the  owners  [*37a 
to  employ  Stone  as  a  pilot  at  $800  a  month,  and 
to  serve  himself  as  the  other  pilot,  besides  per- 
forming his  duties  as  master.  They  assented* 
and  assisted  him  to  procure  a  pilot's  license. 
The  arrangement  was  carried  out.  Biessel  tes- 
tifies that  he  told  them  it  would  cost  less  than 
to  employ  two  pilots,  in  addition  to  the  captain. 
Mepham  testifies  that  he  said  it  should  cost 
them  nothing  for  pilotage  but  the  wages  of 
Stone.  Here  the  parties  are  at  issue,  and  there 
is  no  other  testimony  upon  the  subject. 

The  wages  of  pilots  varied,  according  to  the 
testimony,  from  $200  to  $1,000  per  month. 
Biessel  says  the  usual  compensation  of  cap- 
tains was  $400  per  month.  Mepham  testifies 
that  they  paid  their  three  other  captains  $200 
per  month.  The  proof  is  satisfactory  that 
Biessel  performed  nis  duty  as  captain  well 
and  faithfully,  and  that,  in  addition,  he  did 
full  as  much  service  as  Stone  in  discharging 
the  duties  of  pilot.  The  boat  was  impressed 
into  the  service  of  the  United  States,  and  was 
thus  employed  during  a  period  of  twenty-six 
days. .  For  that  time  we  are  satisfied  from  the 
evidence  that  the  services  of  Biessel  were 
charged  against  the  government,  and  paid  for 
to  the  appellants,  at  the  rate  of  $1,000  per 
month.  Both  parties  agree  that  there  was  no 
special  contract  as  to  the  compensation  Biessel 
should  receive.  It  is  to  be  regretted  that  the 
proof  is  not  fuller  as  to  the  wages  at  that  time 
of  both  captains  and  pilots.  It  could  have  been 
easily  made  so,  and  would  have  relieved  us 
from  some  embarrassment  which  we  have  felt 
in  coming  to  a  conclusion  as  to  this  branch  of 
the  case.  The  entire  testimonv  of  Biessel  is 
characterized  by  a  fairness  and  candor  which 
have  impressed  us  favorably  in  his  behalf.  The 
circuit  court  fixed  his  compensation  as  master 
and  pilot  at  $900  per  month. 

After  a  careful  examination  of  all  the  tes- 
timony in  the  record,  we  have  found  no  suf- 
ficient reason  to  dissent  from  this  allowance. 

The  claim  for  recoupment  cannot  be  sus- 
tained. The  flour  to  which  it  relates  was  in 
sacks,  which  were  inclosed  in  other  sacks.  Ac- 
cording to  the  shipping  phrase  it  was  ''double- 
*sack«^.*  The  shipper  directed  it  to  be  [*373 
carried  upon  deck.  A  part  of  it  was  originally 
placed  in  the  hold.  Upon  discovering  tibis, 
Biessel  caused  it  to  be  removed  to  the  dedc, 
and  directed  that  no  more  should  be  put  in  the 
hold.  During  the  voyage.  Bush,  the  mate,  says 
it  became  necessary  for  the  boat  to  "doiii^le 
trip  it,**  in  order  to  pass  a  bar.  A  part  of 
the  cargo  was  landed  below  the  bar  and  a  part 
above  it.  This  flour  was  Umded  above.  All 
the  passengers,  some  fifty  in  number,  assisted 
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in  unloading  and  reloading.  Some  of  them  in 
reloading  put  a  part  of  the  flour  in  the  hold 
without  the  knowledge  of  the  captain  or  mate. 
The  mate  subsequently  saw  it  there,  but  allowed 
it  to  remain,  and  did  not  advise  the  captain. 
The  captain  knew  nothing  of  it  until  the  ves- 
sel reached  Fort  Benton.  That  part  of  the 
flour  was  then  found  to  be  soured.  Mepham 
says  the  loss  to  the  appellants  was  $10  a  sack 
upon  a  hundred  sacks,  amounting  to  $1,000. 
It  was  the  duty  of  the  mate  to  see  to  the  load- 
ing. According  to  the  testimony,  the  captain 
was  not  blamable.  There  was  other  flour  in  the 
hold  during  the  entire  voyage,  which  arrived 
at  Fort  Benton  uninjured.  There  is  some  rea- 
son to  believe  that  the  spoiling  of  the  flour 
in  question  arose  from  inherent  causes,  and  not 
from  its  being  kept  under  the  deck. 

There  is  nothing  in  the  record  which  would 
warrant  us  in  holding  Biessel  responsible. 

The  decree  of  the  ^rcuit  Court  is  affirmed. 


BENJAMIN  F.  FLANDERS,  Deputy  General 
Agent  of  the  United  States  Treasury  Depart- 
menty  Plff.  in  Err., 

JOHN  P.  TWEED. 

(See  S.  C.  9  WaU.  42&-432.) 

Statement  of  facts — ^when  disregarded — ^when 
judgment  affirmed — mistrial. 

Where  the  statement  of  facts  by  the  jndce  Is 
filed  nearly  three  months  after  the  rendition  of  the 
Judgment,  this  court  will  disregard  it. 

where  there  Is  no  stipulation  waiving  the  jury, 
nor  any  finding  of  the  facts,  and  no  question  upon 
the  pleadings,  the  Judgment  below  should  be  af- 
firmed. 

But  as  the  parties  below  supposed  that  they  had 
inade  up  a  case,  according  to  the  practice  in  Lqui- 


Lt  would  entitle  them  to  a  re-examination 
of  it  here,  the  case  being  an  important  one,  this 
court  reversed  the  judgment  for  a  mistrial  and  re- 
mands it  to  the  court  below  for  a  new  trial. 

[No.  108.] 
Argued  Mar.  9,  1870.    Decided  Mar.  21,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

A  petition  was  filed  in  this  case  in  the  court 
below,  bv  the  defendant  in  error,  to  obtain  the 
value  of  certain  bales  of  cotton.  Judgment 
having  been  given  for  the  plaintiff,  the  defend- 
ant sued  out  this  writ  of  error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  plaintiff  in  error. 

(The  arguments  of  the  counsel  for  the  appel- 
lant, being  entirely  to  the  merits,  are  not  giv- 
en.) 

Messrs.  J.  Hnbley  Ashton,  T.  D.  Lincoln 
and  E.  C.  Billings  and  Hughes,  for  defendant 
in  error: 

(In  connection  with  the  argument  upon  the 
merits.) 

The  statement  of  facts  is  not  a  part  of  the 
record  of  the  cause  in  this  court,  and  cannot  be 
considered  here. 

This  is  so,  independent  of  the  4th  section  of 
the  Act  of  Mar.  3, 1866. 

The  court  has  directly  ruled  in  a  recent  Loui- 
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siana  case,  that  a  statement  of  facts  filed  with- 
out consent  of  the  parties  tdter  the  cause  is  re- 
moved here,  by  the  service  or  the  issuing  of 
the  writ  of  error,  must  be  treated  as  a  nuUity. 
Qeneres  ▼.  Bonnemer   (ante,  227). 

This  has  always  been  the  rule  of  this  court. 

In  U.  S.  V.  Kmg,  7  How.  846,  Mr.  Chief  Jus- 
tice Taney  said:  "This  opinion  appears  to 
have  been  filed,  not  only  after  suit  has  been 
ended  by  a  final  judgment,  but  after  a  writ  of 
error  had  been  served,  removing  ^e  case  to 
this  court."  This  statement  of  the  judge  can- 
not, therefore,  be  resorted  to  as  a  statement  of 
the  case. 

In  Suydam  v.  Williamson,  20  How.  437,  16 
L.  ed.  981,  the  writ  of  error  was  issued  Dec 
18, 1864,  and  Jan.  29, 1866,  a  paper  denominated 
the  "case"  was  filed.  The  court,  in  an  elaborate 
opinion  by  Mr.  Justice  Clifford,  held  that  the 
fact  that  this  document  was  filed  after  the 
writ  of  error  issued,  was  decisive  of  the  point 
that  it  could  not  be  considered. 

There  are  other  authorities,  but  these  are, 
it  would  seem,  sufficient  and  conclusive. 

But  a  fortiori  is  such  a  statement  of  facts 
a  nullity  under  the  regulation  of  the  practice 
in  cases  at  common  law,  tried  without  a  jury, 
provided  in  the  4th  section  of  the  Act  of  Mar. 
8,  1866. 

13  Stat  at  L.  601;  Ins.  Ca  ▼.  Tweed  (ante, 
66). 

In  Norris  ▼.  Jackson  (ante,  608),  Mr.  Jus- 
tice Miller  says:  "If  the  verdict  be  a  general 
verdict,  only  such  rulings  of  the  court  in  the 
progress  of  the  trial  can  be  reviewed  as  arc 
presented  by  bill  of  exceptions,  or  as  may  arise 
on  the  pleadings." 

In  such  cases,  a  bill  of  exceptions  cannot  be 
used  to  bring  up  the  whole  testimony  for  re- 
view, any  more  than  in  a  trial  by  jury. 

If  the  parties  desire  a  review  of  the  law  in- 
volved in  the  case,  they  must  either  ^t  the 
court  to  find  a  special  verdict  which  raises  the 
legal  proposition,  or  they  must  present  to  the 
court  their  propositions  of  law,  and  require 
the  court  to  rule  on  them. 

Objection  to  the  admission  or  exclusion  of 
evidence,  or  to  such  ruling  on  the  propositions 
of  law  as  the  party  may  ask,  must  appear  by 
bill  of  exceptions. 

What  purports  to  be  a  "bill  of  exceptions"  is 
not  such;  and  the  rulinff  on  the  admissibility 
of  the  evidence  offered  oy  the  defendants  as 
therein  mentioned,  cannot  be  reviewed  upon  it. 

We  suppose  it  to  be  settled,  that  "unless  an 
exception  is  reduced  to  writing,  and  sealed  by 
the  judge,  it  is  not  a  bill  of  exceptions  within 
the  meaning  of  the  statute  authorizing  it,  and 
does  not  become  a  part  of  the  record."  Pome- 
roy's  Lessee  v.  Bk.  1  Wall.  699,  17  L.  ed.  640. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisi- 
ana. 

This  suit  was  brought  by  Tweed,  in  the  court 
below,  to  recover  some  $40,000  damages  against 
Flanders,  for  the  seizure  and  detention  of  495 
bales  of  cotton,  in  the  City  of  New  Orleans,  on 
or  about  the  6th  of  March,  1866.  He  had  pre- 
viously procured  the  possession  of  the  cotton 
by  a  writ  of  sequestration,  according  to  the 
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praeliee  of  the  oourts  in  that  State.  The  peti- 
4S7*]  tion  oharges  that  the  defendants  *wa8  a 
Deputy  General  Agent  of  the  Treasury  Depart- 
ment of  the  United  States. 

The  defendant  pleaded  and  admitted  that  he 
was  a  Deputy  General  Agent  as  described  in 
the  petition,  and  denied  all  the  other  allega- 
tions therein.  A  large  amount  of  evidence  was 
taken  in  the  case  on  both  sides;  the  plaintiff 
insisting  that  he  bought  the  cotton  at  private 
sale  from  the  individual  owners,  and  the  de- 
fendant that  it  was,  at  the  time,  under  seizure, 
and  in  his  possession,  as  speciai  Agent  of  the 
Treasury  Department,  holmng  it  for  the  use 
of  the  government.  There  are  some  one  hun- 
dred pages,  oonsistinff  of  the  evidence  and  pro- 
eeedings  of  the  court  in  the  record. 

The  court  rendered  judgment  against  the  de- 
fendant for  $36,976.33.  The  judgment  was  ren- 
dered 26th  F^ruary,  1668.  A  statement  of 
facts  by  the  judge  is  found  in  the  record  filed 
Hay  29,  1868,  nearly  three  months  after  the 
rendition  of  the  judgment.  This  is  an  irreg- 
ularity for  which  this  court  is  bound  to  dis- 
regard it,  and  to  treat  it  as  no  i>art  of  the 
record.  The  finding  of  the  facts  begins  b^  stat- 
ing that  "The  cause  came  on  to  oe  tried  on 
the  pleadings  by  consent  of  the  parties,  by  the 
judge  presiding,  and  after  hearing  the  evidence 
therein,  and  the  argument  of  counsel,  the  court 
finds  the  following  facts:  The  statement  of 
the  facts  by  the  judge  made  out  of  court,  and 
some  three  montns  after  the  trial  of  the  cause 
and  judgment  is,  of  course,  no  evidence  before 
us  of  the  facts  stated,  and  this  is  the  only  evi- 
dence relied  on,  of  the  consent  of  parties  to 
waive  a  jury,  except  what  may  be  presumed 
from  the  circumstance  that  both  parties  pro- 
ceeded with  the  trial  before  the  jud^e  without 
objection  in  the  court  below.  The  objection  is 
now  taken  here  by  the  plaintiff  in  error." 

The  4th  section  of  the  Act  of  Congress  of 
Ifarch  3,  1865,  provides,  "That  issues  of  fact 
In  civil  cases,  in  the  Circuit  Court  of  the  Unit- 
ed States  may  be  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury,  when- 
ever tlie  parties  or  attorneys  of  record  file  a 
stipulaidon  in  writing  with  the  clerk  of  the 
court  waiving  the  jury.  The  finding  of  the 
court  upon  uie  facts,  which  finding  may  be 
either  general  or  special,  shall  have  the  same 
effect  as  the  verdict  of  the  jury.  The  rulings 
of  the  court  in  the  cause  in  the  progress  of  the 
trial  when  excepted  to,  at  the  time,  may  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States,  upon  a  writ  of  error,  or  upon  appeal, 
provided  the  rulings  be  duly  presented  by  a 
bill  of  exceptions.  When  the  finding  is  spe- 
cial, the  review  may  also  extend  to  uie  deter- 
mination of  the  sufficiency  of  the  facts  found 
to  support  the  judgment." 

It  IS  impossJole  to  misunderstand  the  con- 
dition upon  which,  according  to  the  Act  of 
March  3d,  1865,  the  parties  are  authorized  to 
waive  a  trial  by  jury,  and  substitute  the  court, 
and,  at  the  same  thne,  save  to  themselves  all 
the  rights  and  privileges  which  belong  to  them 
in  trials  by  jury  at  common  law.  That  con- 
dition is  the  filing  with  the  clerk  a  written  stip- 
ulation, signed  \j  the  parties,  or  their  at- 
439*]  tomeys.  *The  necessity  of  this  law,  for  I 
I  the  purpose  designed,  will  appear  by  a  refer- 1 
*    ence  to  a  few  of  the  decisions  of  this  court.   One 


of  the  latest  is  the  case  of  Campbell  v.  B<^eau» 
21  How.  223,  16  L.  ed.  96.    It  came  up  on  er- 
ror from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  California,  and  was 
an  action  of  ejectment  before  the  court,  the 
jury  havinff  be^  waived  by  the  express  agree- 
ment of  the   mirties.     The   opinion   was   de- 
livered by  the  Chief  Justice,    fie  observed:   "It 
appears  by  the  transcript  that  several  excep- 
tions to  the  .opinion  of  the  court  were  taken  at 
the  trial  by  the  plaintiffs  in  error — some  to 
the  admissibility  of  evidence,  and  others  to  the 
construction  and  lecal  effect  which  the  court 
f;ave  to  certain  instnunents  in  writing.     But 
it  is  unnecessary  to  state  them  particularly,  for 
it  has  been  repeatedly  decided  by  this  court 
that,  in  the  mode  of  proceeding  which  the  par- 
ties have  seen  proper  to  adopt,  none  of  the 
questions,  whether  of  fact  or  of  law,  decided 
by  the  court  below,  can  be  re-examined  and  re- 
vised in  this  court  upon  a  writ  of  error."    He 
also  observed:   "The  point  was  directly  decided 
in  Guild  v.  Frontin,  18  How.  135,  15  L.  ed. 
290,  which,  like  the  present,  was  a  case  from 
California,  where  a  court  of  the  United  States 
had  adopted  the  same  mode  of  proceeding  with 
that  followed  in  the  present  instance;   and  the 
decision  was  aaain  re-affirmed  in  the  case  of 
Suydam  v.  Williamson,  20  How.  432,  15  L.  ed. 
980,  and  also  in  the  case  of  Kelsey  v.  Forsyth, 
decided  at  the  present  term."    21  How.  85,  16 
L.  ed.  32.    He  then  states  the  grounds  of  these 
decisions,  namely:    "That  by  the  established 
and  familiar  rules  and  principles  which  govern 
common  law  proceedings,  no  question  of  law  can 
be  reviewed  and  re-examined  in  an  appellate 
court  upon  a  writ  of  error  (except  only  where 
it  arises  upon  the  process,  pleadings,  or  judg- 
ment, in  the  case),. unless  the  facts  are  found 
by  a  jury,  by  a  general  or  special  verdict,  or 
are  admitted  by  the  parties  upon  a  case  stated 
in  the  nature  of  a  special  verdict,  stating  the 
facts,  and  referring  the  questions  of  law  to  the 
court." 

The  opinion  contains  a  very  full  exposition 
of  the  principles  *and  proceedings  in  the  [*43o 
common  law  cases,  and  the  departure  from  them 
in  trial  of  issues  of  fact  before  the  court  This 
case,  and  those  referred  to  by  the  learned  Chief 
Justice,  establish,  beyond  question,  that  the 
Act  of  Congress  was  essential  in  order  to  pre- 
serve to  the  parties  submitting  a  cause  to  a 
trial  before  a  court,  both  as  to  law  and  fact, 
the  benefit  of  a  review  or  re-examination  of 
questions  of  law  in  the  appellate  court.  The 
Act,  while  it  provides  specially  the  mode  of  sub- 
mission, takes  care  to  secure  to  the  parties  the 
right  of  review  as  it  respects  all  questions  of 
law  arising  out  of  the  facts  found  by  the  court, 
giving  to  tills  finding  the  effect  as  if  found  by 
a  jury,  preserving,  at  the  same  time,  the  right 
of  exceptions  to  the  rulings  of  the  court  in  the 
progress  of  the  trial;  and,  when  the  finding  is 
special,  a  right  to  the  appellate  court  to  deter- 
mine the  sufficiency  of  i!he  facts  found  to  sup- 
port the  judgment. 

This  Act  of  Congress  is  the  first  one  that  has 
authorized  the  parties  to  dispense  with  a  jury, 
and  try  the  issue  of  fact  before  the  court,  in 
respect  to  all  the  Federal  Courts  in  the  Union, 
except  two  special  Acts,  one  in  respect  to  the 
State  of  Louisiana,  in  1824,  and  California  and 
Oregon,  in  1864  (13  Stat  at  Jj,  4).    And  it  is 
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quite  important  to  settle  the  practice  under  it 
at  an  early  day,  and  with  a  precision  and  dis- 
tinctness that  cannot  be  misunderstood.  The 
Act  passed  May  26th,  1824,  relating  to  the 
courts  in  Louisiana,  directed  that  the  mode  of 
proceeding  in  civil  causes,  in  the  Federal  Courts 
in  Louisiana,  should  be  the  same  as  the  prac- 
tice and  modes  of  proceeding  in  the  district 
courts  of  that  State,  subject  to  certain  modifi- 
cations mentioned  in  the  Act.  The  practice  in 
these  courts  of  the  State  was  according  to  civil 
law  proceedings,  and  the  trial  of  issues  of  fact 
could  take  place  before  the  court  by  consent  of 
the  parties.  This  Act,  unfortunately,  not  pre- 
scribing the  mode  of  procedure  when  a  jury 
was  waived,  and  the  trial  before  the  court,  as 
in  the  Act  of  1866,  leaving  the  court  to  grope 
its  way  as  best  it  could  under  the  practice  m 
civil  law  proceedings,  the  case  to  come  up  ulti- 
43Z*]  mately  for  *re-examination  before  a  com- 
mon law  appellate  tribunal,  has  led  to  the  most 
painful  and  oftentimes  protracted  litigation  at 
nearly  every  term  since  its  passage,  and  that., 
too,  not  upon  questions  involving  the  merits, 
but  questions  of  mere  practice.  As  observed 
by  Mr.  Justice  Grier  in  Graham  v.  Bayne,  18 
How.  61,  16  L.  ed.  266:  'The  veiy  numerous 
cases  on  this  subject,  from  Fiela  v.  United 
States,  9  Pet.  182,  to  Arthurs  v.  Hart,  17  How. 
6,  16  L.  ed.  30,  show  the  difficulties  we  have 
had  to  encounter  in  reconciling  our  modes  of 
review  to  the  Civil  Code  of  practice  as  used  in 
the  courts  of  Louisiana;"  and  these  ca«es  have 
not  diminished  since  the  delivery  of  the  opinion 
in  that  case. 

The  history  of  the  proceedings  in  the  Federal 
Courts  in  Louisiana  under  the  Act  of  1824  ad- 
monishes us,  if  we  may  expect  to  avoid  the  like 
difficulties  and  disorders  imder  the  Act  of  1865, 
to  require,  in  all  cases,  where  the  parties  see 
fit  to  avail  themselves  of  the  privileges  of  the 
Act,  a  reasonably  strict  conformity  to  its  regu- 
lations. We  have  already  held  [ante,  65],  that 
this  Act  of  1865  applies  to  the  Federal  Courts 
in  the  State  of  Louisiana. 

A  copy  of  the  stipulation  of  the  parties,  or 
attorneys,  filed  with  the  clerk,  waiving  the 
iury,  should  come  up  with  the  transcript  m  the 
return  to  the  writ  of  error,  so  that  the  court 
could  see  that  the  Act  had  been  complied  with. 
There  having  been  no  stipulation,  nor  any  find- 
ing of  the  facts,  in  this  case,  and  no  question 
upon  the  pleadings,  it  would  follow,  according 
to  the.  general  course  of  proceeding  in  like 
cases,  heretofore  in  this  court,  that  the  judg- 
ment below  should  be  affirmed.  There  are, 
however,  cases  which,  under  very  special  cir- 
cumstances, the  court  have  made  an  exception, 
and  have  simply  dismissed  the  writ  of  error,  as 
in  the  case  of  Burr  v.  Des  Moines  Co.,  1  Wall. 
99,  17  L.  ed.  661,  or  have  reversed  the  judgment 
below  for  a  mistrial,  and  remand  it  for  a  new 
trial,  as  in  the  case  of  Graham  ▼.  Bayne,  18 
How.  60,  16  L.  ed.  265.  See,  also.  Guild  v. 
Frontin,  lb.  135,  15  L.  ed.  290.  In  the 
present  case  it  is  apparent  the  parties  below 
supposed  that  they  had  made  up  a  case,  accord- 
43a*]  ing  to  the  ^practice  in  Louisiana,  from 
the  finding  of  the  facts  by  the  court,  that  would 
entitle  them  to  a  re-examination  of  it  here; 
but  as  the  court  did  not  make  it  up,  and  file 
it,  as  of  the  date  of  the  trial  and  judgment,  it 
cannot  be  regarded  as  a  part  of  the  record; 
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and,  under  the  circumstances,  the  ease  beins 
an  important  one,  and  intended  to  be  carried 
up  here  for  re-examination,  we  shall  reverse 
the  judgment  for  a  mistrial,  and  remand  it  to 
the  court  below  for  a  new  triaL 


BENJAMIN  F.  FLANl)E^,  Deputy  General 
Agent  of  the  United  States  Treasury  Depart- 
menty  PlfiT.  in  Srr., 

V. 

JOHN  P.  TWEED, 
Flanders  ▼.  Tweed,  ante,  678,  followed. 

For  the  reasons  given  in  Flanders  v.  Tweed, 
ante,  678,  the  Judgment  in  this  case  reverted  for 
a  mistrial,  and  the  cause  remanded  for  a  new  trial. 

[No.  108.] 
Argued  Mar.  9,  1870.    Decided  Mar.  21,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  District  of  Louisiana. 
The  case  is  sufficiently  stated  by  the  court. 
See  the  preceding  case,  ante,  678. 
Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  plaintiff  in  error. 
Messrs.   J.   Hubley   Ashton,   T.   D.   Lincoln 
and  E.  C  Billings,  for  defendant  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana. 

The  suit  was  brought  by  Tweed  in  the  court 
below,  against  Flanders,  to  recover  123  bales  of 
cotton. 

The  answer  of  the  defendant  states  that  lie 
WES  a  Deputy  General  Agent  of  the  Treasury 
Department  of  the  United  States;  denies  thi^ 
the  cotton  belonged  to  the  plaintiff,  but  was  the 
property  of  the  United  States;  that  the  cotton 
was  shipped  to  him  as  such  at  New  Orleans  by 
a  Treasury  Agent  at  Shreveport,  under  a  con- 
tract with  the  plaintiff  and  the  Treasury  De- 
partment, in  relation  to  cotton  known  af  Con- 
federate States  cotton,  captured  in  war  and 
turned  over  to  the  Treasury  Department  by  of- 
ficers of  the  arm^;  that  by  virtue  of  this  con- 
tract, and  certain  services  rendered  by  the 
plaintiff,  three  fourths, of  the  number  of  bales 
received  by  the  defendant  were  to  be  turned 
over  to  him,  and  one  fourth  reserved  for  tiie 
United  States;  that  the  123  bales  in  suit  are 
the  one  fourth  thus  reserved;  and  that  the  372 
bales  claimed  by  the  plaintiff  in  his  suit.  No. 
8782  of  the  docket  of  the  court  (ante,  678) ,  are 
the  three  fourths  coming  to  the  plaintiff  under 
the  contract.  The  defendant  also  claims  that 
the  123  bales  in  question  are  captured  or  aban- 
doned property. 

A  large  amount  of  evidence  is  taken  in  the 
cause  on  both  sides,  upon  tiie  issues  thus  raised. 
The  cotton  had  been  sequestered  and  deliTered 
to  the  plaintiff  on  his  giving  a  bond  as  seenrity 
for  the  same.  The  court  rendered  a  judgment 
for  the  plaintiff.  It  was  rendered  on  the  SOth 
January,  1868.  A  statement  of  facts  is  fofimd 
in  the  record,  by  the  judge,  filed  May  18,  1868, 
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some  three  months  and  a  half  after  the  rendi- 
tion of  the  jjidgment. 

The  case,  therefore,  falls  within  the  views  ex- 
pressed in  the  suit  between  these  parties,  in- 
Tolvinff  the  question  of  damages  for  the  deten- 
tion of  these  123  bales  of  cotton,  tc^ther  with 
the  372  bales  disposed  of  in  a  preTious  suit  in 
the  court  below  against  the  defendant,  referred 
to  in  his  answer,  the  opinion  in  which  has  just 
been  delivered  [ante,  678]. 

For  the  reasons  given  in  that  case  the  judg- 
ment must  be  reversed,  for  a  mistrial,  ana  the 
cause  remanded  for  a  new  triaL 


EDWIN  C.   LITCHFIELD,   Appt., 

V. 

CHARLES  B.  RICHARDS,  Register,  and 
Charles  Pomeroy,  Receiver  of  the  United 
States  Land  Office,  at  Fort  Dodge,  Iowa. 

<See  S.  C.  'Oiitchfield  v.  Register  and  Receiver/' 

9  Wall.  676-679.) 

Discretion  of  officers  not  restrainable  by  in- 
junction or  mandamus — bill  to  restrain,  not 
entertained. 

The  judlclarj  cannot  interfere  with  executive 
officers  in  the  discharge  of  their  official  duties  In- 
volving judgment  or  discretion  either  bj  mandamus 
or  injunctioo. 

BUI  fOr  injonctlon  to  restrain  Register  and  Re- 
ceiver or  Land  Office  from  receiving  and  acting 
upon  applications  to  preempt  land,  will  not  be  en- 
tertained. 

[No.  176.] 

Submitted  Feb.  14, 1870.   Decided  Mar.  21, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  appellant  filed  his  bill  in  the  Cireoit 
Court  for  the  District  of  Iowa,  to  restrain  the 
defendants  from  entertaining  and  acting  upon 
certain  applications  to  prove  preemptions  to 
certain  lands  lying  within  the  district  for  which 
th^  were  respectively  Register  and  Receiver. 

The  court  helow  having  dismissed  the  bill, 
the  case  is  now  here  on  appeal. 

Mr.  Edwin  C.  Litchfield,  complainant  and 
appellant,  in  person: 

The  complainant  is  the  absolute  owner  in  fee 
simple  of  the  lands  in  question.  The  United 
States  has  no  remaining  title  or  interest  in 
than,  either  legal  or  equitable;  and  the  defend- 
ants as  officers  of  the  government,  have  no  au- 
thority to  deal  with  thnm  as  public  lands,  or  to 
grant  preemption,  or  to  allow  homesteads  or 
other  entries. 

The  bill  distinctly  affirms  'that  the  complain- 
ant is  the  owner  in* fee  simple  of  the  lands:  that 
neither  the  defendants  nor  any  other  officer  or 
officers  of  the  government,  have  any  right  to 
grant  preemptions  or  homestead  entries  therein; 
that  the  attempt  to  do  it  is  contrary  to  law, 
and  in  direct  violation  of  the  statute";  that 
tiie  defendants  well  know  that  said  lands  are 

NOTB. — When  Injunction  to  restrain  acts  of  pnb- 
llc  officer  win  be  granted — see  note  to  lilsslsslppl 
V.  Johnson,  18  L.  ed.  U.  8.  437. 
•  Wau..  U.  S.  Book  19. 


not  subject  to  preemption  or  homestead  en- 
tries, or  belonff  to  the  complainant. 

All  these  allegations  being  undenied,  are  ad- 
mitted. As  matter  of  fact,  then,  this  point  is 
admitted  upon  the  record. 

In  addition  to  this  admission,  the  court  can 
see  as  matter  of  law  from  the  facts  stated,  that 
the  plaintiff's  title  to  the  lands  in  question  is 
beyond  controversy. 

The  proper  officer  of  the  United  States  de> 
cided  in  1849  that  these  lands  belonged  to  the 
State  of  Iowa,  as  a  part  of  the  grant  made  by 
the  Act  of  Aug,  8,  1846;  and  in  1861-1853,  in 
execution  of  that  decision,  they  were  certified 
and  approved  to  the  State  under  that  Act.  The 
Joint  Resolution  of  Mar.  2,  1861,  and  the  Act 
of  12th  July,  1862,  confirmed  to  the  State  and 
its  grantees  the  title  to  all  the  lands  which 
had  been  certified  under  the  Acts  aforesaid, 
including  those  of  the  complainant  herein. 

That  such  was  the  legal  effect  of  these  Acts, 
was  determined  by  this  court  in  Wolcott  v.  Des 
Moines  Co.  5  Wall.  681,  18  L.  ed.  689. 

The  effect  of  a  patent  (or  of  the  certified  lists 
which  are  substitutes  for  patents)  is  well  stat- 
ed by  this  court  in  Beard  v.  Federy,  3  Wall.  478, 
18  L.  ed.  88.  "In  the  first  place  (said  the 
court),  it  is  a  deed  conveyiM  the  interest  of 
the  United  States  in  the  land.  In  the  second 
place,  ...  it  is  record  evidence  of  the 
action  of  the  government  upon  the  title  of  the 
complainant  .  .as  against  the  govern- 
ment. This  record,  so  long  as  it  remains 
uncanceled,  is  conclusive;  and  it  is  equally 
conclusive  against  parties  claiming  under  the 
government  by  titles  subsequent." 

How  could  they  be  canceled?  We  submit 
that  it  could  be  done  only  in  one  way,  and  that 
is  by  filing  a  bill  in  a  court  of  equity,  to  have 
them  judicially  canceled  and  set  aside.  No  ex- 
ecutive officer  of  the  government  could,  by  his 
own  authority,  caned  those  lists,  any  more 
than  he  could  cancel  patents;  nor  could  he  dis- 
regard them  while  they  remained  uncanceled. 

U.  8.  V.  Stone,  2  WaU.  626,  17  L.  ed.  766; 
Hughes  V.  U.  8.  4  Wall.  236,  18  L.  ed.  304. 

Where  the  plaintiff's  title  is  not  controverted, 
it  is  considered  as  established,  that  a  court  c# 
equity  will  always  interpose  to  restrain  ir- 
reparable mischief. 

jSden,  Inj.  140;  Jerome  v.  Ross,  7  Johns,  ch. 
322. 

"Chancery  has  undoubted  jurisdiction  to  in- 
terfere by  injunction  where  public  officers  arc 
proceeding  illegally  or  improperly,  under  dainp. 
of  right;  or  where  the  exercise  of  such  a  juris- 
diction is  necessary  to  prevent  a  multiplicity  oi 
suits  at  law." 

Belknap  v.  Belknap,  2  Johns.  Ch.  463;  Liv- 
ingston V.  Livingston,  6  Johns.  Ch.  497;  Oak- 
ley V.  Trustees,  etc.,  6  Paige,  262;  Mallow  v. 
Hinde,  12  Wheat  193;  Heywood  v.  Buffalo,  14 
N.  y.  641. 

Equity  will  interfere  by  injunction  where 
public  officers  are  proceeding  illegally  and  im- 
properly, under  a  claim  of  right  to  do  any  act 
to  the  injury  of  the  rights  of  others. 

2  Story,  Eq.  Jur.  sec  966  a;  Foot  v.  Unck, 
6  McLean,  616;  Woolsey  v.  Dodge,  6  McLean, 
142;  Gardner  v.  Trustees,  etc  2  Johns.  Ch. 
162;  Hilliard,  Inj.  874;  Smith  y.  Bangs,  16 
111.  899. 

43  68f 


875-579 


SXTPBEME  OoXTSr  OF  THS  UinTED  STATOS. 


Deo.  Tmty 


Also,  to  prevent  an  act  from  which  a  cloud 
vpon  the  title  must  necessarily  arise. 

Pettit  V.  Shepherd,  5  Paiffe,  Gh.  493;  Brook- 
lyn V.  Meserole,  26  Wend.  132;  Bank  ▼.  U.  8. 
T.  Shultz,  2  Ohio,  495;  Norton  v.  Beayer,  5 
Ohio,  178:   Carroll  ▼.  Safford,  3  How.  441. 

The  persons  claiming  or  who  may  claim  the 
right  of  preemption  or  homestead  entries  in  the 
bmds,  are  not  necessary  parties  to  this  suit. 

This  is  private  property,  held  by  the  com- 
plainant in  his  own  right,  by  an  absolute  fee 
simple  title,  in  which  the  government  has  no 
interest,  and  with  which  its  officers  have  no 
right  to  meddle,  and  the  lands  **Are  not,  and 
have  net  heretofore  been,  subject  to  entry  or 
sale,  or  settlement  or  preemption'' ;  and  to  said 
lands  "No  preemption  rights  have  attached  or 
could  attacn." 

In  the  court  below  it  was  argued,  that  by  an 
injunction  against  the  defendants,  who  have  no 

Sersonal  interest  in  the  lands,  the  bills  seeks  to 
estroy  or  effectually  prevent  the  assertion  of 
the  rights  of  other  parties  not  brought  before 
the  court. 

This  argument  assumes  that  there  are  out- 
standing inchoate  rights  of  preemption  or  home- 
stead entries,  whereas  the  bill  alleges  and  the 
record  shows  that  there  are  not,  and  cannot  be, 
any  such  rights. 

But  if  such  rights  exist,  the  courts  will  pro- 
tect them,  althouffh  the  Register  and  Receiver 
and  all  the  Depanments  of  the  Land  Offiqe  re- 
ject them. 

Lindsay  v.  Hawes,  2  Black,  554, 17  L.  ed.  265; 
Cunningham  v.  Ashley,  14  How.  877;  Garland 
▼.  Winn,  20  How.  8,  15  L.  ed.  802. 

Messrs.  Galusha  Parsons  and  William  H. 
Kelsey,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant  filed  his  bill  in  the  Circuit 
Court  for  the  rtistrict  of  Iowa,  asking  an  in- 
jimction  against  the  defendants,  to  restrain 
them  from  entertaining  and  acting  upon  ap- 
plications made  to  them  to  prove  preemptions 
to  certain  lands,  which  lay  within  tne  land  dis- 
trict for  which  they  were  respectively  Register 
and  Receiver: 

The  principle  had  been  so  repeatedly  decided 
in  this  court,  that  the  judiciary  cannot  inter- 
fere either  by  mandamus  or  injunction  with 
executive  officers  such  as  the  respondents  here, 
in  the  discharge  of  their  official  duties,  unless 
those  duties  are  of  a  character  purely  ministe- 
rial, and  involving  no  exercise  of  judgment  or 
discretion,  that  it  would  seem  to  be  useless  to 
repeat  it  here.  In  the  case  of  Gaines  v. 
Thompson  [ante,  62],  decided  at  the  last  term 
of  this  court,  the  whole  subject  was  fully  con- 
sidered, and  the  cases  in  this  court  examined. 
The  doctrine  just  stated  was  announced  as  the 
result  of  that  examination.  The  case  of  The 
Secretary  v.  McGarrahan  [ante,  579],  of  the 
present  term,  re-affirms  the  principle,  which 
must  now  be  considered  as  settled.  Both  these 
cases  had  reference  to  efforts  similar  to  the 
present,  to  control  the  officers  of  the  Land  De- 
partment. 

It  is  insisted,  however,  that  the  present  case 
does  not  come  within  the  rule  so  laid  down, 
and  we  will  proceed  to  examine  whether  this 
can  be  maintained. 
6Ba 


The  case  was  decided  a^inst  the  plaintiff  on 
demurrer  to  his  bill,  which  was  dismissed  for 
want  of  equitable  jurisdiction. 

The  bill,  which  is  very  full,  recites  the  vari- 
ous Acts  of  Confess  and  of  the  State  of  Iowa, 
by  which  he  claims  that  a  large  list  of  Uuads> 
supposed  to  belong  to  the  original  grant  to  the 
Territory  of  Iowa  for  the  purpose  of  improving 
the  navigation  of  the  Des  Moines  River,  be- 
came his  property. 

We  have  had  the  history  of  that  grant  before 
the  court  recently  in  several  cases,  and  it  is  un- 
necessary to  repeat  it  here.  It  is  sufficient  to 
say  that  plaintiff's  bill,  giving  that  version  of 
the  matter  which  was  favorable  to  his  titles 
avers  that  he  is  the  legal  owner  of  the  lands; 
that  they  are  not  public  lands,  and  in  no  man- 
ner subject  to  sale  or  preemption  by  the  gov- 
ernment or  its  officers. 

He  insists  that  the  facts  so  stated  in  the  bill 
must  be  tiJcen  as  confessed  by  the  demurrer, 
and  that  thej  show  that  the  land  officers  were 
exceeding  their  authority,  and  would  give  cer- 
tificates of  preemption  and  entry,  which  would 
cloud  and  embarrass  his  title,  and  that  they 
should,  therefore,  be  restrained. 

The  argument  is  plausible;  but  a  little  con- 
sideration will  show  that  it  is  unsound. 

The  lands  in  controversy  are  situated  within 
the  land  district  over  which  these  officers  have 
authority  to  receive  proof  of  preemption,  and 
grant  certificate  of  entry.  There  is  within  that 
district,  of  course,  lands  open  to  sale  and  pre- 
emption. There  would  be  no  use  for  the  land 
office  if  there  were  not.  The  very  first  duty 
which  the  register  is  called  on  to  perform,  when 
an  application  is  made  to  him  to  enter  a  tract 
of  land,  is  to  ascertain  whether  it  is  subject 
to  entry.  This  depends  upon  a  variety  of  cir- 
cumstances. Has  tnere  been  a  proclamation 
offering  it  for  sale?  Has  it  been  reserved  by 
any  action  of  Congress,  or  of  the  proper  depart- 
ment? Has  it  been  granted  by  any  Act  of  Con- 
gress, or  has  it  been  sold  already?  These  are 
all  questions  for  him  to  decide,  and  they  re> 
quire  the  exercise  of  judgment  and  discretion. 
The  bill  shows  on  its  face  that  these  officers,  in 
the  exercise  of  this  duty,  were  considering 
whether  the  reservations  *of  the  depart-  [*57^ 
ments  and  the  Acts  of  Congress,  and  the  claim 
of  the  plaintiff  under  them,  took  these  lands 
out  of  the  category  of  lands  subject  to  sale 
and  preemption,  and  he  asks  the  court  to  in- 
terfere  by  injunction  to  prevent  them  from  de- 
termining that  question,  and  that  the  court 
shall  determine  it  for  them.  Ho  says  the 
court  below  erred  because  it  did  not  require 
them  to  come  in  and  answer  to  his  claim  of 
title,  and  at  their  own  expense  to  put  the 
court  in  possession  of  their  views,  and  defend 
their  instructions  from  the  commissioner,  and 
convert  the  contest  before  the  Land  Depart- 
ment into  one  before  the  court.  This  is  pre- 
cisely what  this  court  has  decided  that  no  coort 
shall  do.  After  the  land  officers  shall  have  dis- 
posed of  the  question,  if  any  legal  right  of 
plaintiff  has  been  invaded,  he  may  seek  redtess 
in  the  courts.  He  insists  that  he  now  has  tbe 
legal  title.  If  the  Land  Department  finally  de- 
cides in  his  favor,  he  is  not  iniured.  If  tbesr 
give  patents  to  the  applicants  for  preemption, 
the  courts  can  then  in  the  appropriate  proceed- 
ing determine  who  has  the  bKBtter  title  or  riglit. 
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To  interfere  now,  is  to  take  from  the  officers  of 
the  Land  Department  the  functions  which  the 
law  confides  to  them  and  exercise  them  by  the 
court. 

Another  objection,  equally  fatal  to  the  bill, 
is  the  want  of  necessary  parties. 

It  appears  on  its  face,  tnat  the  Register  and 
Receiver  have  no  real  interest  in  the  matter,  but 
that  persons  not  named  are  asserting  before 
them  the  legal  right  to  preempt  these  lands. 
These  persons  are  the  real  parties  whose  inter- 
ests are  to  be  affected,  and  whose  claim  of 
right  is  adverse  to  plaintiff.  If  the  court 
should  hear  the  case,  and  enjoin  perpetually 
the  Register  and  Receiver  from  entertaining 
their  applications,  they  have  no  further  remedv. 
That  is  the  initial  point  of  establishing  thdlr 
right,  and  in  this  mode  a  valuaole  and  recog- 
nised right  may  be  whollv  defeated  and  de- 
stroyed, without  the  possibility  of  a  hearing 
on  the  part  of  the  party  interested.  This  is 
not  a  case  in  which  the  land  officers  represent 
these  claimants.  They  have  no  such  duty  to 
perform.  They  might  let  the  injunction  be 
issued  without  defense,  and  thus  a  proceeding 
579*]  almost  ex  parte  be  made  *to*  strangle 
the  incipient  right  of  the  actual  settler  on  the 

{mblic  lands.    If  it  can  be  done  in  this  case, 
t  can  be  done  in  every^  other  in  which  a  plain- 
tiff is  willing  to  proceed  against  the  officers, 
without  bringing  tne  settler  on  the  land  before 
the  court 
The  decree  of  the  Circuit  Court  is  affirmed. 


CHARLES  MERRYMAN,  PUT.  in  Err^ 

V. 

E.  W.  BOURNE  et  aL 

(See  S.  C.  0  Wall.  592-603.) 

Judgment  in  ejectment,  when  a  bar — ^new  title 
— attornment  by  tenant— date  of  conquest  of 
California — San  Francisco  lands — ^Wood* 
worth  title. 

In  California,  a  judgment  In  ejectment  has  the 
same  conclusiveness  as  a  judgment  In  any  common 
law  action. 

A  defeated  plaintlfr  may  bring  a  new  action  upon 
an  after-acquired  title,  and  the  former  judgment 
will  be  no  bar. 

A  tenant  may  attorn  to  the  party  holding  a  valid 
dtle.  to  avoid  litigation. 

The  conquest  of  California  by  the  arms  of  the 
United  States  became  complete  July  7,  1846.  Be- 
fore that  time,  the  pueblo  or  Village  of  San  Fran- 
cisco, under  the  laws  of  the  country,  was  entitled 
to  the  territory  within  certain  prescribed  limits, 
known  as  pneolo   lands. 

After  the  conquest,  the  lands  continued  to  be 
the  public  property  ox  the  municipality,  as  before 
the  war. 

The  Act  of  Congress  of  July  1,  1864,  was  a  con- 
flrmatlon  of  the  woodworth  title,  and  took  effect 
by  relation,  as  of  the  time  when  the  Act  of  the 
State  Legislature  of  Mar.  11,  1858,  was  passed. 

[No.  114.] 
Argued  Mar.  11,  1870.    Decided  Mar.  21,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
This  was  an  action  of  ejectment  brought  in 
the  Circuit  Court  of  the  united  States  for  the 
Northern  District  of  California,  by  the  plain- 
tiff in  error,  to  recover  certain  premises  in  the 
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City  of  San  Frandsoo.  Under  stipulation  of 
parties,  the  case  was  tried  by  the  court  with- 
out a  jury. 
The  findings  of  the  court  were  as  follows: 
That,  Apr.  15,  1847,  there  was  duly  issued 
by  Edwin  Bryant,  then  alcalde  of  the  Town  of 
San  Francisco,  to  Selim  E.  Woodworth,  in  due' 
form,  a  grant  in  fee  of  the  one  hundred  vara 
lot  known  and  dteignated  on  the  official  mai> 
of  said  town  as  number  22,  which  embracea- 
the  premises  described  in  the  complaint  in  thia 
action,  and  which  g^rant  was  registered  and  re- 
corded in  a  proper  book  of  records  deposited, 
in  the  office  or  custody  or  control  of  the  Re- 
corder of  the  County  of  San  Francisco,  on  or 
before  Apr.  3,  1860. 

2.  That,  soon  after  said  grant  was  issued,, 
the  said  Selim  E.  Woodworth  entered  into  pos- 
session of  the  said  lot  numbered  22,  and  in- 
closed the  same  with  a  fence,  and  so  continued 
in  possession  for  some  months  then  next  ensu- 
ing. 

3.  That,  subsequently,  the  said  fence  havfbjp 
either  fallen  down  or  been  removed  by  tres- 
passers, one  Fulton,  claiming  under  a  grant 
uusucd  by  one  Colton,  a  justice  of  the  peace,  for 
said  lot  number  22,  entered  on  a  portion  of 
said  lot;  and  tiiereupon  the  said  Woodworth, 
in  1850,  brought  an  action  of  ejectment  affainst 
Fulton  in  the  Court  of  First  Instance  at  San 
Francitoo,  to  recover  the  possession  of  said 
premises  so  occupied  by  Fulton,  in  which  ac- 
tion judgment  was  rendered  in  favor  of  said 
Woodworth  for  the  recovery  of  the  possession 
of  said  premises,  on  which  judgment  a  writ  of 
restitution  issued,  by  virtue  of  which  said 
Woodworth  was  restored  to  the  possession,  after 
which  the  said  Fulton  appealed  from  said  judg- 
ment to  the  Supreme  Court  of  the  State  of 
California,  by  which  court  the  said  judgment 
was  reversed  and  the  said  cause  remanded; 
whereupon  a  final  judgment  was  afterwards 
rendered  in  the  lower  court  in  favor  of  said 
Fulton,  and  thereupon,  by  virtue  of  process  is- 
sued on  said  final  judgment,  the  said  Fulton 
was  restored  to  his  possessions,  and  he  and 
those  claiming  imder  him  continued  in  posses- 
ion until  they  were  afterwards  ejected  as  here* 
inafter  stated. 

4.  That,  on  or  about  Jan.  1,  1852,  the  said 
Selim  E.  Woodworth,  by  a  good  and  sufficient 
deed  of  bargain  and  sale,  conveyed  the  said 
one  hundred  vara  lot  numbered  22,  including 
the  premises  in  controversy,  to  Frederick  A. 
Woodworth,  who,  in  the  years  1853  and  1854, 
instituted  in  the  District  Court  of  the  4th  Ju- 
dicial District  in  and  for  the  County  of  San 
Francisco,  actions  of  ejectment  against  some  of 
the  parties  in  possession  of  the  said  premises, 
claiming  under  said  Fulton,  and  recovered 
judgments  in  said  actions  for  the  possession  of 
said  premises;  on  which  judgments,  writs  of 
restitution  were  duly  issued  and  served,  by  vir- 
tue of  which  the  said  F.  A.  Woodworth  was 
restored  to  the  possession  of  the  premises  oc- 
cupied by  the  defendants  in  said  writs;  and 
the  remaining  persons  in  possession  of  said 
premises  under  said  Fulton,  and  who  were  not 
included  in  said  ejectment  suits,  on  beinfl^ 
threatened  with  suits  by  said  F.  A.  Wood- 
worth,  to  recover  the  possession  of  the  premises 
held  by  them,  and  with  a  view  to  avoid  expen* 
sive  litigations,  acknowledged  the  said  Wood- 
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worth's  title  and  took  leases  from  him;  at  the 
expiration  of  which  leases  they  surrendered  the 
possession  to  said  Woodworth.  And  the  pos- 
session of  said  Woodworth,  so  obtained  under 
writs  of  restitution  and  by  surrender,  was 
fairly  and  honestly  acquired  without  force, 
fraud  or  surprise. 

6.  That,  on  Dec.  12,  1849,  one  Colton,  a  jus- 
tice of  the  peace  of  San  Francisco,  issued  a 
grant  to  one  Atwill  for  the  said  one  hundred 
vara  lot  No.  22,  and  on  Feb.  11,  1850,  the  said 
Atwill  conveyed  to  the  said  Fulton  whatever 
title  he  acquired  by  said  grant  in  and  to  the 
premises  in  controversy,  and  the  plaintiff,  be- 
fore and  at  the  time  of  the  institution  of  this 
suit,  had  acquired  and  held  b^  regular  mesne 
conveyances,  all  the  title  of  said  Fulton. 

6.  That,  at  the  time  of  the  commencement 
of  this  action,  Frederick  A.  Woodworth  and 
the  other  defendants,  under  a  license  from 
him,  'were  in  possession  of  the  premises  in  con- 
troversy. 

And  as  conclusions  of  law,  from  the  facts 
aforesaid,  the  court  decides  and  finds  as  fol- 
lows, to  wit: 

1.  That  the  grant  from  the  said  Colton,  jus- 
tice of  the  peace  as  aforesaid,  to  said  Atwill, 
was  null  and  void,  and  conveyed  no  title  to 
the  premises  in  controversy;  and  that  the 
judgment  hi  the  aforesaid  suit  of  Woodworth 
T.  Fulton  was  in  no  respect  an  affirmance  of 
the  validity  of  the  title  of  the  said  Fulton,  but 
only  a  disaffirmance  of  the  validity  of  the  title 
of  Woodworth,  the  plaintiff  in  that  suit,  as  the 
said  title  was  then  jBet  up  and  held  by  him. 
•  2.  That,  as  against  the  defendants  in  this 
suit,  peaceably  in  possession  of  the  premises  in 
controversy,  the  plaintiff  must  recover  on  the 
strength  of  his  own  title.  That  the  title  set 
up  by  him  is  invalid,  and  the  judgment  afore- 
said does  not  estop  the  defendants  to  deny  the 
validity  of  said  plaintirs  title. 

3.  That  the  juogment  aforesaid  is  a  decision 
that  the  defendant  Woodworth's  title,  as  then 
held  by  him,  is  invalid,  but  it  does  not  estop 
him  to  set  up  any  title  to  said  premises  ac- 
quired since  the  said  judgment. 

4.  That  by  virtue  of  an  Act  of  the  Legisla- 
ture of  the  State  of  California,  entitled  "An 
Act  Concerning  the  City  of  San  Francisco,  and 
to  Ratify  and  Confirm  Certain  Ordinances  of 
the  Common  Council  of  said  City,"  approved 
Mar.  11,  1858,  and  by  virtue  of  the  ordinances 
referred  to  in  said  Act,  and  of  the  5th  section 
of  the  Act  of  Congress  entitled  "An  Act  to  Ex- 
pedite  the  Settlement  of  Titles  to  Land  in  the 
Stete  of  California,"  approved  July  1.  1864,  all 
the  title  of  the  United  States  and  of  the  City 
of  San  Francisco  in  and  to  the  premises  in  con- 
troversy becAme  and  was  vested  in  the  said 
Frederick  A.  Woodworth,  now  deceased,  and 
by  virtue  thereof  the  said  Selim  E.  Wood- 
worth,  as  executor  of  the  said  Frederick  A. 
Woodworth,  deceased,  is  entitled  to  the  posses- 
sion of  the  premises  described  in  the  complaint, 
and  every  part  thereof. 

Wherefore  it  is  ordered  that  judgment  be  en- 
tered in  favor  of  the  defendants. 

The  case  was  then  brought  to  this  court  by 
the  plaintiff,  on  a  writ  of  error. 

Messrs.  C.  Gushing,  C.  Cole,  George  Turn- 
er, W.  H.  Patterson  and  Jarboe  t,  Harrison, 
for  plaintiff  in  errors 
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It  being  established  that  the  plaintiff  here 
had  all  the  title  of  Atwill  and  Fulton,  we  pre- 
sent the  following  propositions,  as  conclusive 
of  this  cause  in  our  favor: 

1.  The  Supreme  Court  of  California  decided, 
in  the  case  of  Woodworth  v.  Fulton,  that  the 
title  of  Woodworth  in  these  premises  was  "in- 
valid," and  gave  judgment  in  favor  of  Fulton. 
This  decision  of  the  highest  tribunal  of  the 
State  stands  to  day  unreversed  and  unannulled, 
and  imder  it  Fulton  was  placed  in  possession 
of  this  property. 

2.  F.  A.  Woodworth  (after  being  so  defeated 
in  the  Supreme  Court  of  the  State),  secured 
the  possession  again  by  action  of  ejectment  in 
a  minor  court,  against  "some  of  the  parties  in 
possession,"  and  by  "threatening  others,"  ffot 
them  to  acknowledge  the  said  Woodworth's 
title  and  take  leases  from  him;  at  the  expira- 
tion of  which  leases,  they  surrendered  the  pos- 
session to  Woodworth. 

On  this  latter  state  of  fact,  said  F.  A.  Wood- 
worth  is  shown,  as  we  claim,  to  have  surrep- 
titiously gained  possession  by  tampering  with 
the  tenants  of  plamtiff  in  error,  for  the  purpose 
of  defeating  the  decision  of  the  highest  tribunal 
of  the  State,  and  thus  became  himself  the  ten- 
ant of  Fulton,  and  is  estopped  from  denying 
his  title. 

Adams,  Eject.  75;  Jackson  v.  Scissam,  3 
Johns.  499;  Jackson  v.  Davis,  5  Cow.  123; 
Chambers  v.  Pleak,  6  Dana,  428. 

3.  The  prior  possession  by  Woodworth  of 
this  property  was  also  set  up  in  Woodworth  v. 
Fulton,  1  Cal.  295,  and  this  was  adjudicated 
against  Woodworth  also,  the  court  holding 
"that  his  acts  were  too  loose  and  equivocal  to 
support  a  claim  of  possession." 

1  Cal.  311. 

We  also  insist  that  for  all  time  the  defend- 
ant, Woodworth,  and  all  claiming  under  him 
as  against  Fulton,  and  the  plaintiff  (here),  who 
is  in  privity  with  him,  are  barred  from  assert- 
ing that  title. 

Broom,  Leg.  Max.  246  (marginal) ;  Collins 
V.  Butler,  14  Cal.  223;  Kidd  v.  Laird,  15  Cal. 
161 ;  McDonald  v.  Bear  River  Co.,  16  Cal.  220. 

The  same  evidence  which  Woodworth  relied 
upon  in  Woodworth  v.  Fulton,  1  Cal.  295,  i.  e., 
the  alcalde  grant,  is  now  relied  on  as  a  defense 
to  this  action. 

Broom,  Leg.  Max.  229;  Stark.  Ev.  4  Am- 
ed.  200;  Bull  N.  P.  232  (quoted  in  Eastman 
V.  Cooper,  15  Pick.  285) ;  Baker  v.  Rand,  13 
Barb.  152;    Birckhead  v.  Brown,  5  Sandf.  134. 

The  facts  in  Woodworth  v.  Fulton,  1  CaL 
295,  as  to  Woodworth's  title  and  right  of  pos- 
session, are  the  same  as  in  this  case,  and  the  de- 
cision in  that  case  was  upon  the  law  of  the  al- 
calde grant. 

Vide,  Betts  v.  Starr,  5  Conn.  550;  Pleak  t. 
Chambers,  7  B.  Mon.  566;  Outram  v.  More- 
wood,  3  East.  346. 

That  the  decision  of  Woodworth  v.  Fulton, 
1  Cal.  295,  was,  and  is,  the  law  of  that  piece 
of  property;  we  refer  to  Wash.  Bridge  (So.  v.. 
Stewart,  3  How.  424;  Oakley  v.  Aspinwall,  13 
N.  Y.  500;  Clary  v.  Hoagland,  6  Cal.  687; 
Ex  parte  Sibbald  v.  U.  S.  12  Pet  488. 

Mr.  George  H.  Williams,  for  defendants  In 
error: 

Plaintiff,  in  order  to  recover,  must  show  that 
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lie  hat  a  Talid  title  to  tlie  premiees  in  oontro- 
▼enjr. 

plaintiff  does  not  pretend  to  liaTe  any  title 
except  through  a  crant  made  in  1840,  by  one 
Golton,  a  justice  of  the  peace  of  San  Francisco. 

Judffes  Field  and  Homnan  find  this  title  to 
be  null  and  void.  No  law  or  facts  can  be  found 
anywhere  to  support  it  and,  indeed,  plaintiff 
does  not  pretend  that  in  itself  it  has  any  valid- 
ity. 

Plaintiff  claims,  however,  that  defendants 
are  estopped  by  the  decision  of  the  Supreme 
Gourt  of  California. 

1  Cal.  p.  206. 

Several  conclusive  answers  may  be  made  to 
this  position. 

1.  That  decision  simply  disaffin^s  defend- 
ants' title.  It  does  not  affirm  the  title  of  the 
plaintiff. 

2.  Subsequent  to  the  said  decision  in  1  Cal. 
Woodworth  brought  an  action  of  ejectment  in 
the  District  Court  of  the  4th  Judicial  District 
of  the  State  against  those  in  possession  under 
the  Colton  grant,  and  recovered  judgment. 

While  t^t  judgment  continues  unreversed 
and  in  full  effect,  as  it  now  does,  it  will  pro- 
tect Woodworth  in  the  possession  which  it 
gave  him. 

Doubtless  the  decision  of  the  dbtrict  court 
was  not  disturbed,  and  the  surrender  of  the 
persons  not  suM  was  made,  because  the  Su- 
preme Court  of  California,  in  1853,  reversed  its 
former  decision,  and  held  that  an  alcalde  grant, 
under  which  Woodworth  claims,  oonvqred  title, 
and  such  has  been  the  uniform  course  of  de- 
cisions of  that  court  since  that  time. 

Cohas  V.  Raisin,  3  Cal.  443 ;  Hart  v.  Burnett, 
15  Cal.  530 ;  White  v.  Moses,  21  CaL  34. 

Much  is  said,  and  authorities  are  cited  In 
plaintiff's  brief,  to  shoi;^  that  the  decision  in  1 
California  is  the  law  of  the  property  in  ques- 
tion. 

Is  it  any  more  the  law  of  the  property  in 
ouestion  than  the  subsequent  decision  of  the 
district  court? 

Suppose  an  appeal  had  been  taken  to  the  Su- 
preme Court  from  the  decision  of  the  district 
court  affirming  plaintiff's  title,  and  the  case  in 
1  Cal.  had  been  reversed,  as  it  certainly  would, 
what  then  would  have  been  the  law  of  the 
property? 

Dundkel  v.  Wiles,  11  N.  Y.  426. 

3.  Be  the  effect  of  the  case  in  1  California 
what  it  may  upon  the  rights  of  the  parties  as 
they  then  stood,  defendants  can  set  up  in  their 
suit  a  subsequently  acquired  title. 

3  Cow.  550. 

The  Van  Ness  Ordinance ;  the  Act  of  the  Leg- 
islature of  California,  passed  Mar.  11, 1858,  and 
the  Act  of  Congress  of  July  1,  1864,  are  equiv- 
alent to  a  patent  from  the  United  States  to 
Woodworth  for  this  property. 

Mr.  Justice  SwtLjnt  delivered  the  opinion 
of  the  court: 

This  case  b  brought  before  us  by  a  writ  of 
error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  California. 

The  plaintiff  in  error  was  the  plaintiff  in  the 
court  ImIow.  The  suit  was  ejectment,  brouf^ht 
to  recover  the  premises  described  in  the  plain- 
tiff's declaration.  They  are  situated  in  the  City 
of  San  Francisco.  The  parties  stipulated  in 
t  WAUi. 


writing  that  ihe  cause  should  be  tried  by  the 
court  without  a  jury,  and  it  was  tried  accord- 
ingly. The  court  found  the  facts  specially, 
pursuant  to  the  statute  which  governs  tne  prac- 
tice in  such  cases,  and  thev  are  set  forth  in  the 
record.  Judgment  was  given  for  the  defend- 
ants, and  the  plaintiff  thereupon  sued  out  this 
writ  of  error.  So  far  as  the  facts  of  the  case 
are  concerned  the  findings  of  the  court  are  con- 
clusive between  the  parties.  The  only  ques- 
tions open  for  our  consideration  are  questions 
of  law,  arising  upon  the  facts  as  thus  presented 
in  the  record. 

Three  grounds  are  relied  upon  for  the  re- 
versal of  the  judgment. 

Two  of  them  are  substantiaUy  the  same,  and 
will  be  considered  together. 

It  is  insbted  that  the  rights  of  the  parties, 
touching  the  premises  in  controversy,  were  set- 
tled in  favor  of  the  -plaintiff  in  error,  in  the 
case  of  Woodworth  v.  Fulton,  reported  in  1 
California,  205. 

This  b  an  error.  Woodworth  prosecuted  the 
action.  The  premises  were  the  same  with  those 
involved  in  the  present  suit.  The  Supreme 
Court  of  the  State  decided  two  points,  and 
none  other:  (1 )  That  the  alcalde  grant  to  S.  £. 
Woodworth  was  void  for  want  of  the  requisite 
authority  In  the  officer  who  made  it — the  court 
holding  that  an  alcalde  was  incompetent  to  give 
any  title;  (2)  That  if  a  recovery  could 
*be  had  in  an  action  of  ejectment,  upon  ['599 
mere  prior  possession,  no  suificient  possession 
was  shown  on  the  part  of  the  plaintiff.  Noth- 
ing was  decided  or  said  by  the  court  as  to 
the  title  of  the  defendant. 

In  California  a  judgment  in  ejectment  has 
the  same  conclusiveness  as  a  judgment  in  any, 
common  law  action,  and  in  determining  its  ef- 
fect the  same  principles  are  applied  which  con- 
trol the  result  of  the  like  inquiry  in  other  cases. 
A  defeated  plaintiff  may  bring  a  new  action 
upon  an  after-acquired  title  with  the  same  ef- 
fect as  a  stranger  in  whom  such  title  might 
have  been  vested,  and  the  former  judbnnent  will 
no  more  bar  one  than  the  other.  Barrows  v. 
Kindred,  4  Wall.  300,  18  L.  ed.  383. 

It  appears  by  the  finding  of  the  facts  that  F. 
A.  Woodworth  did  bring  a  new  action  against 
a  part  of  those  in  possession.  He  recovered 
and  ousted  the  defendants  by  writs  of  restitu- 
tion. The  other  parties  in  possession  thereupon 
surrendered  and  attorned  to  him.  He  thus  ac- 
quired possession  of  the  entire  premises,  and 
he,  or  those  claiming  under  him,  held  it  when 
this  suit  was  Instituted. 

The  cases  in  which  the  judgments  were  re- 
covered are  not  before  us.  Who  the  defend- 
ants were,  and  what  title  was  developed  by  the 
plaintiff,  we  do  not  Icnow.  For  all  the  pur- 
poses of  this  case  the  judgments  must  be  held 
to  have  been  properly  rendered,  and  to  be  valid. 
They  cannot  be  collaterally  queistioned  in  this 
proceeding. 

It  is  insisted  also  that  Woodworth  obtained 
possession  of  a  part  of  the  premises  bv  tamn'^r- 
ing  with  the  tenants  of  Fulton,  under  whom 
the  plaintiffs  in  error  claim,  and  thus  became 
such  tenant  himself,  and  hence  b  estopped 
from  denying  the  validity  of  the  alleged  FuU 
ton  title. 

The  lanffuage  of  the  finding  upon  this  sub- 
ject b  as  follows:   "And  the  remaining  persons 
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In  possession  of  said  premises  under  said  Ful- 
ton, and  who  are  not  included  in  said  eject- 
ment suits,  on  being  tnreatened  with  suits  by 
•aid  F.  A.  Woodworth  to  recover  possession  of 
the  premises  held  by  them  and  with  a'^^aw  to 
avoid  expensive  litigation,  acknowledged 
600*]  *saia  Woodworth's  title,  and  took  leases 
from  him,  at  the  expiration  of  which  leases 
they  surrendered  the  possession  to  the  said 
Woodworth,  and  the  possession  of  said  Wood- 
worth  so  obtained  under  said  writs  of  resti- 
tution, and  by  surrender,  was  fairly  and  hon- 
estly acquired,  without  force,  fraud  or  sur- 
prise. 

How  many  such  parties  were  in  possession, 
what  portion  of  the  premises  their  possession 
embraced,  and  whether  their  possession  under 
Fulton  was  as  vendees,  lessees,  or  otherwise, 
does  not  appear. 

If  they  were  grantees  in  fee  the  principle  re- 
lied upon  has  no  application.  It  is  one  of  the 
Incidents  of  subinfeudation,  and  was  brought 
into  the  conmion  law  from  the  feudal  system. 
It  does  not  reach  the  relation  of  vendor  and 
«uch  a  vendee.  The  latter  holds  adversely  to 
all  the  world,  and  has  the  same  right  to  deny 
the  title  of  his  vendor  as  the  title  of  any  other 
party.  Blight's  Lessee  v.  Rochester,  7  Wheat. 
IS36;  Watkins  v.  Holman,  16  Pet  26;  Croxall 
T.  Shemerd,  5  Wall.  268,  18  L.  ed.  672 ;  Oster- 
liout  V.  Shoemaker,  3  Hill,  518;  Barker  v. 
.-Salman,  2  Met.  32. 

Error  is  not  to  be  presumed.    It  must  be  af- 
tfirmatively  shown.    I)oubt8  are  to  be  resolved 
In  favor  of  the  judgment  rather  than  against  it. 
But  if  the  parties  were  the  tenants  of  Fulton, 
the  fact  would  not  avail  the  plaintiff  in  error. 
The  principle  sought  to  be  applied  is  subject  to 
several  well-settl^  qualifications.     It  may  be 
-shown  that  the  landlord's  title  has  ceased  by 
'expiration  or  transfer.    If  the  tenant  be  evicted, 
he  may  take  a  new  lease  from  the  party  evict- 
ling  him.    It  has  been  held,  that  if  threatened 
with  suit  upon  the  paramount  title,  the  threat, 
lunder  malh  circumstances,  is  equivalent  to  evic- 
-tion.    He  may,  thereupon,  submit  in  ^[ood  faith, 
and  attorn  to  the  parfy  holding  a  valid  title,  to 
avoid  litigation.    In  such  case  it  is  incumbent 
upon  him,  and  those  who  have  profited  by  his 
submission,  to  show  the  existence  and  superior- 
ity of  the  title  in  question.    Mayor  of  Poole  v. 
"Whitt,  16  Mees.  A  W.  677;  Emery  v.  Bamett, 
4  Com.  Bench,  N.  S.  423;    Lunsford  v.  Tur- 
ner, 6  J.  J.  Marsh.  106 ;  Cuthbertson  v.  Irving, 
4  H.  &  Norman,  768;  Jordan  v.  Twells,  Hard- 
wicke's  Cases,   172. 

60X*]  *Upon  the  disavowal  of  the  landlord's 
title  the  relation  of  landlord  and  tenant  ceases, 
and,  as  between  them,  the  tenant  t>ecomes  a 
trespasser.  The  Statute  of  Limitations  begins 
to  run,  and  the  landlord  may  sue  at  once  to 
recover  possession.  He  need  not  wait  for  the 
end  of  the  leasehold  term.  Willison  v.  Wat- 
kins,  3  Pet.  43. 

In  the  case  under  consideration,  Woodworth 
liad  recovered  upon  the  adverse  title  against  a 
part  of  those  in  possession,  and  threatened  suit 
ii«TjilTi«f  the  others.  They  jrielded,  to  avoid  the 
faevitable  adverse  consequences  of  a  contest. 
This  tiiey  had  a  right  to  do.  The  court  found 
that  the  possession  was  obtained  by  Woodworth 
"•'fairly  and  honestly,"  "without  force,  fraud, 
or  surprise."  This  is  conclusive  as  to  the  in- 
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tegrity  and  validity  of  the  transaction,  and 
brings  the  case  within  the  authorities  referred 
to.  The  relation  of  landlord  and  tenant  be- 
tween Fulton  and  those  parties,  if  it  subsisted 
before,  was  thus  extinguished. 

Woodworth  claimed  title  under  an  alcalde 
grant  of  tne  15th  of  April,  1847.  Fulton,  under 
a  grant  from  a  justice  of  the  peace,  of  the  21st 
of  December,  1849.  It  is  not  claimed  that  the 
latter  grant  is  of  any  validity. 

Emanating,  at  the  time  it  bears  date,  from 
such  a  source,  it  is  as  if  it  came  from  any  other 
person  unauthorized  to  give  it,  and  did  not 
carry  with  it  even  color  of  title.     It  is  ut- 
terly void.     It  may,  therefore,  be  laid  out  of 
view,  as  an  element  in  the  case  of  no  moment. 
The  conquest  of  California  by  the  arms  of 
the  United  States  is  regarded  as  having  become 
complete  on  the  7th  of  July,  1846.     On  that 
day  the  Government  of  the  United  States  suc- 
ceeded to  the  rights  and  authority  of  the  Gov- 
ernment of  Mexico.    The  dominion  of  the  lat- 
ter sovereignty  was  then  finally  displaced,  and 
succeeded  by  that  of  the  former.    Before  that 
time,  the  pueblo  or  Village  of  San  Fiancisoo 
existed,  and  under  the  laws  of  the  country  was 
entitled  to  the  territory  within  certain  pre- 
scribed limits,  known  as  pueblo  lands.    It  nad 
also  an  ayuntamiento  or  town  council,  and  an 
alcalde.     The  alcalde  was  the  chief  *ex-[*6o9 
ecutive  oflSoer  of  the  pueblo  and,  as  such,  had 
authority  to  make  grants  of  the  pueblo  lands. 
The  exercise  of  this  function  was  subject  to 
the  authority  lodged  in  the  ayuntamiento,  and 
to  the  still  higher  authoritv  of  the  Department- 
al Governor  and  Assembly.     In  the  case   of 
Woodworth  v.  Fulton,  1  Cal.  204,  it  was  held 
by  the  Supreme  Court  of  the  State  that,  from 
the  time  of  the  conquest,  these  pueblo  lands, 
so  far  as  they  had  not  been  granted  to  in- 
dividuals, becsmie  a  part  of  the  public  domain 
of  the  United  States  and,  as  such,  subject  to 
the  exclusive  control  and  disposition  of  Con- 
gress.    This  doctrine  was  subsequently  over- 
ruled in  the  case  of  Cohas  v.  Raisin,  3  CaL 
443.    It  was  there  held  that  the  conquest  had 
no  such  effect,  but  that  the  lands  continued 
to  be  the  public  property  of  the  municipality, 
as  before  the  war;    and  that  the  laws  of  Mex- 
ico relating  to  the  subject  continued  in  force 
until  chan^d  by  the  legislative  authority  of  the 
State.     It  was  further  held  than  an  alcalde 
grant,  made  after  the  conquest,  was  to  be  pre- 
sumed  valid,   and   was   competent   to    convey 
title.     These  doctrines  are  now  firmly   estab- 
lished as  a  part  of  the  rules  of  property  of 
the  State.    Hart  v.  Burnett,  16  Cal.  630;  Payne 
V.  Treadwell,   16  Cal.   321;    White  v.   Moaes, 
21  Cal.  34. 

But  it  is  insisted,  in  behalf  of  the  plaintiffs 
in  error,  that  these  adjudications  cannot  af- 
fect the  prior  unreversed  judgment  in  the  case 
of  Woodworth  v.  Fulton,  in  which  the  rulings 
were  otherwise.  Conceding  this  to  be  so,  the 
result  of  this  case  must  still  be  against  the 
plaintiff  in  error.  The  Common  Council  .of  San 
Francisco,  by  an  Ordinance  of  the  20th  of  June, 
1865,  known  as  the  Van  Ness  Ordinance,  re- 
linquished all  her  rights  in  the  pueblo  lands  of 
the  city  of  the  parties  respectively  within  the 
category  of  Wo<^worth,  and  to  those  claiming 
under  them  by  competent  mesne  conveyances. 
This  ordinance  was  confirmed  by  an  Act  of  the 
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Leirislature  of  the  State  of  the  11th  of  March, 
1858.    15  Cal.  627,  note  3. 

This  gave  to  Woodworth,  and  those  claiming 
under  him,  a  new  and  after-acquired  title,  up- 
603*]  on  which,  according  to  the  *later  adjudi- 
cations referred  to,  he  was  entitled  to  recover, 
and  to  an  action  upon  which  the  prior  judg- 
ment in  Woodworth  v.  Fulton  was  not  and 
could  not  be  a  bar.  The  Act  of  Congress  of 
July  1st,  1864,  was  a  further  confirmation  of 
the  Woodworth  title,  and  operated  in  the  same 
manner  as  the  ordinance  of  the  Citv  Council 
and  the  Act  of  the  Legislature  before  men- 
tioned. 

It  is  said  that  the  Act  of  Congress  was 
passed  after  the  institution  of  this  suit,  and 
cannot,  Uierefore,  be  considered.  To  this  there 
are  two  answers.  It  is  by  no  means  clear  that 
the  Act  was  necessary  to  the  completeness  and 
validity  of  the  title  in  question.  The  latter 
adjudications  referred  to,  made  before  the  pas- 
sage of  the  Act,  held,  by  necessary  implica- 
tion, that  it  was  not.  But  if  it  were  necessary, 
we  have  no  difficulty  in  holding  that  it  took 
effect  by  relation,  as*  of  the  time  when  the  Act 
of  the  Legislature  confirming  the  ordinance  of 
the  council  was  passed.  Poole  v.  Fleeger,  11 
Pet.  185;  Jackson  v.  Dickenson,  16  Johns.  309; 
Hammond  v.  Warfield.  2  Har.  &  J.  156;  Mc- 
Connell  v.  Brown,  Littell's  Sel.  Cas.  460;  Pear- 
son V.  Darrington.  21   Ala.  175. 

We  think  the  facts  found  by  the  court  be- 
low fully  sustain  the  judgment  given,  and  it 
is  affirmed. 


«9i*]  •RICHARD  W.  MEADE,  Admr.,  etc,  of 
R.  W.  Meade,  Deceased,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  9  Wall.  691-725.) 

Spanish  claim — auinority  of  minister — ^when 
claim  not  included  in  Treaty — decision  of 
commissioners  bars  recovery  in  Court  of 
Claims. 

Decision  of  the  commissioner s  appointed  to  de- 
termine Spanish  claims,  rejecting  a  claim  arising 
after  the  Spanish  Treaty,  approved.  ^  ^     .      ^     ,_. 

An  assurance  that  a  claim  against  Spain  shonld 
1>e  paid,  could  not  be  given  by  any  minister  of  the 
United  States,  except  upon  the  condition  that  It 
ahould  become  a  treaty  stipulation. 

An  award  made  by  the  Spanish  Government 
long  after  the  Treaty  was  signed,  was  not  In- 
cluded In  Its  provisions  for  settlement. 

Decision  of  the  commissioners,  appointed  by  the 
United  States  to  adjudicate  Spanish  Claims,  dis- 
missing a  claim  was  final  and  conclusive,  and  bars 
a  recovery  upon  the  merits  In  the  Court  of  Claims. 

[No.  79.] 
Argued  Mar.  1,  1870.     Decided  Mar.  21,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below,  by  the  plaintiff  in  error,  to  obtain 
payment  of  certain  claims  originally  existing 
against  the  Government  of  Spain.  The  court 
rendered  judgment  dismissing  the  petition, 
from  which  the  petitioner  took  an  appeal  to 
this  court.  The  case  is  fully  stated  by  the 
court. 

Messrs.  Joseph  H.  Bradley  and  C.  Cashing, 
for  the  appellant: 

The  United  States  had  no  power  to  release 
Spain  from  the  debts  or  obligations  of  that 
a  Wall. 


country  due  to  the  petitioner  in  this  case, 
without  his  assent,  except  upon  the  condition 
of.  making  to  him  just  compensation  for  such 
dues  and  oblations. 

Vatt.  bk.  I.,  ch.  20,  sec.  244;  Bow.  Pub. 
Law,  228,  n.  1 ;  Art.  6  Amend.  Const. ;  and  see, 
J.  Q.  Adams'  letter  IV.,  St.  Papers,  p.  704,  for 
Relation. 

The  ri^ht  of  one  nation  to  demand  of  another 
satisfaction  for  damages  and  injuries  done  to 
the  citizens  of  the  country  making  the  demand, 
is  clear.       '^ 

Vatt.  bk.  II.,  ch.  6,  sec.  71;  lb.  ch.  8,  sec. 
342;  and  the  authorities  are  copiously  collected 
in  1  Wild.  Int.  Nat.  Law,  193;  and  Phill.  Int. 
Nat.  Law,  chaps.  2,  3,  pp.  4,  6;  see  also,  Mes- 
sage President  Monroe,  May  9,  1820. 

The  obliffation  or  duty  of  the  nation  on 
whom  the  demand  is  made  is  perfect,  because 
the  right  and  power  to  enforce  it  exists  in  the 
other.     Vatt.  Introduct.  LVII.  sees.  16,  17. 

The  United  States,  having  received  Mr. 
Meade's  authority  to  demand  redress  from 
Spain,  was  bound  to  obtain  for  him  full  satis- 
faction of  his  claims,  or  themselves  to  indem- 
nify him. 

DeBode  v.  Regina,  3  CI.  ft  F.  449;  see,  also, 
Op.  Mr.  Clay,  cited,  2  Nott  ft  EL  Ct  Claims, 
328. 

The  extent  of  that  authority  is  shown  by  the 
terms  of  the  Treaty.  They  were  authorized 
to  release  Mr.  Meade's  claim,  which  had  been 
presented  within  the  requirements  of  the 
Theaty,  if  that  Treaty  should  be  carried  into 
effect  according  to  its  limitations. 

It  was  not  an  absolute  surrender  bv  Mr. 
Meade  of  his  claims  on  Spain,  to  be  settled  by 
some  future  negotiation;  nor  was  Mr.  Meade, 
by  the  terms  of  his  authority  bound  forever 
from  prosecuting  them  against  Spain  in  case 
that  Treaty  should  fail. 

II.  The  United  States,  through  its  duly  ac- 
credited Minister,  havine  notified  Spain  that 
after  Aug.  22,  1819,  as  the  ratifications  of  the 
Convention  of  Feb.  22,  1819,  will  not  have 
been  exchanged,  ''All  the  claims  and  preten- 
sions of  the  United  States  .  .  .  will  stand 
in  the  same  situation  as  if  that  convention 
had  never  been  made,**  whatever  power  and 
authority  had  theretofore  been  given  by 
Mr.  Meade  to  the  United  States  by  filing  his 
claims  under  the  provisions  of  that  Conven- 
tion, became  revocable  by  him. 

III.  The  act  of  Mr.  Meade  in  submitting  his 
claims  to  the  tribunal  created  b^  S^in,  on  the 
petition  of  Mr.  Meade  at  the  instance  of  the 
United  States,  after  the  expiration  of  the  time 
limited  in  the  Convention  for  the  ratification 
thereof,  and  when  there  was  no  negotiation 
between  Spain  and  the  United  States  for  the 
resumption  of  that  Convention,  and  in  the 
language  of  Mr.  Adams,  ''there  was  no  prob- 
ability that  the  Treaty  would  be  ratified  by 
Spain,"  was  a  full  and  complete  revocation  of 
the  authority  he  had  theretofore  given  to  the 
United  SUtes. 

By  the  16th  article  of  the  Treaty  it  is  pro- 
vided: "That  the  present  Treaty  shall  be  rati- 
fied in  due  form  by  the  contracting  parties, 
and  the  ratification  shall  be  exchanged  within 
six  months  from  this  time,  or  sooner,  if  possi- 
ble." 

It  was  signed  Feb.  22,  1819.  Aug.  21,  1819, 
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tlie  day  before  the  time  limited  for  the  ratifi- 
cation of  the  Treaty,  the  Minister  of  the  United 
States  in  Spain  gave  to  that  ffovemment  the 
formal  notice  hereinbefore  re^rred  to,  that 
unless  the  Trea^  should  be  ratified  the  next 
day,  the  United  States  "will  stand  in  the  same 
condition  as  if  that  Convention  had  never  been 
made." 

Spain  accepted  the  notice,  and  failed  or  re- 
fused to  rati^^  it. 

It  follows  that  it  was  no  longer  binding  on 
the  citizens  of  the  United  States  whose  rights 
were  involved  in  it;  and  they  thereby  .were  also 
remitted  to  their  rights. 

At  that  time  there  existed  in  Spain  a  tribu- 
nal which  had  been  appointed  to  hear  and  de- 
termine his  claims  on  the  Government  of  Spain. 
To  that  tribunal,  under  these  circumstances, 
Mr.  Meade  submitted  his  claims,  and  bv  that 
tribunal  the  amoimt  was  adjudicated  May  19, 
1820,  with  interest,  which  is  now  claimed. 

IV.  ThiB  claim  being  thus  formally  estab- 
lished, at  the  pressing  instance  of  one  govern- 
ment, adjudicated  by  the  tribunals  of  the  other, 
and  admitted  under  the  most  solemn  Act  as  a 
debt  due  by  Spain  to  Mr.  Meade,  in  the  sum  of 
$373,879.88,  with  interest  from  May  19,  1820, 
the  United  States  Government,  "Against  the 
will  and  consent  of  said  Meade,  did  take  and 
appropriate  such  indebtedness  of  the  Spanish 
Government,  and  did  relinquish  the  same  to 
Spain  and  discharge  and  release  Spain  from 
the  payment  thereof.^' 

It  follows,  both  on  grounds  of  public  law 
and  by  the  provisions  of  the  Ck>n8titution,  that 
t^e  United  States  is  bound  to  make  him  just 
compensation  therefor,  unless  it  is  excluded  by 
some  act  of  misdemeaning  himself. 

One  of  the  most  extraordinary  facts  found 
by  the  Court  of  Claims  in  this  connection  re- 
mains to  be  considered.  It  is  set  out  in  the 
findings. 

By  the  facts  thus  found,  four  things  are  es- 
tablished : 

1.  Spain  "Refused  to  annul  certain  grants, 
unless  the  United  States  would  agree  to  pay 
and  discharge  in  full  the  indebtedness  of  Spain 
to  the  said  Meade  upon  the  award  of  the  royal 
junta." 

2.  Thereupon  the  United  States,  by  its  Min- 
ister at  the  court  of  Madrid,  gave  to  Spain  a 
clear  and  distinct  assurance  that  the  debt  due 
to  Richard  W.  Meade  would  certainly  be  paid 
to  him  bv  the  United  States,  if  the  Treaty  were 
ratified  by^the  Spanish  Government,  and  the 
cessions  (to* the  Duke  of  Alagon,  and  the  Count 
Panon  Rostro,  and  Mr.  Vargas)  totally  an- 
nulled. 

8.  On  the  faith  of  these  assurances  the  Span- 
ish Government  annulled  such  three  private 
cessions,  and  duly  ratified  the  said  Treaty. 

4.  The  United  States,  with  full  notice  and 
knowlcMdge  of  all  these  facts  and  circumstances 
set  forth  in  this  finding,  did,  Feb.  19,  1821,  ac- 
cept and  assent  to  the  Treaty  as  ratified  by 
Spain,  and  became  seised  and  possessed  of  the 
Floridas  thereby. 

Finally.  Appended  to  the  Treaty,  to  avoid 
any  doubt  or  ambi^ity  concerning  the  mean- 
ing of  the  8th  Article,"  the  Kinjj  of  Spain,  by 
the  most  formal  declaration,  ^id  abrogate  and 
«nnul  those  grants. 

It  would  seem  impossible  for  human  in- 
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genuity  to  contrive  a  train  of  facts  more  clear- 
Ij  evidencing  the  power  of  Mr.  Meade  to  re- 
voke, and  his  actual  revocation  of  any  author- 
ity given  by  him  to  the  United  States  to  com- 
promise his  claims. 

The  7th  fiifding  of  the  court  does  not  cos- 
tain  the  petition  presented  by  Mr.  Meade  to  the 
commissioners,  but  its  contents  can  and  must 
be  inferred  from  the  facts  found,  '^e  was 
required  to  present  his  demands  to  the  ccnnmis- 
sioners.  And  the  commissioners,  upon  such 
award  or  decree  of  the  royal  junta  t^ing  pre- 
sented to  them,  did  refuse  to  allow  the  same; 
and  on  the  contrary,  did  determine  and  decide 
that  the  only  claims  against  Spain  which  they 
had  authority  to  investieate  and  allow,  were 
claims  existing  prior  to  the  date  of  the  Treaty 
of  Feb.  22,  1819,  and  that,  inasmuch  as  the 
award  or  decree  of  the  royal  junta  was  subse- 
quent to  the  date  of  the  Treaty,  they  had  na 
authority  to  investigate  or  allow  it;  and  the 
commissioners  accordingly  did.  May  20,  1824, 
reject  and  dismiss  the  same." 

V.  If  the  case  was  within,  and  was  in  fact 
submitted  to,  the  jurisdiction  of  the  commis- 
sioners under  the  Treaty,  and  by  their  adjudi- 
cation Mr.  Meade  was  debarred  from  partici- 
pating in  the  fund  provided  in  that  Treaty  for 
the  satisfaction  of  the  claims  on  Spain  re- 
i«>ased  by  that  Treaty,  it  is  no  bar  to  the  re- 
lief now  sought  in  this  proceeding. 

VI.  From  the  6th  finding  of  facts,  taken  in 
connection  with  those  already  commented  on, 
I  deduce  two  propositions: 

First.  If  any  doubt  still  remain  as  to  wheth- 
er the  commissioners,  under  the  Treaty,  had 
any  jurisdiction  over  this  claim,  it  is  removed 
by  this  finding,  which  distinctly  shows  their 
assumption  of  this  debt  by  the  United  States 
for  and  upon  a  consideration  arising  subse- 
quent to  the  date  of  the  Treaty  and,  therefore, 
they  are  bound  to  pay  it. 

Second.  That  the  United  States,  having  dis- 
charged and  released  Spain  from  the  payment 
thereof,  and  having  appropriated  the  chose  in 
action,  to  wit:  the  debt  due  by  Spain,  and 
having  applied  the  same  to  the  public  use,  it 
is  bound  to  make  to  him  just  compcfnsation 
therefor;  and  just  compensation  is  payment  of 
the  full  amount  of  the  award,  with  interest 
from  the  19th  of  May,  1820. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  T.  H. 
Talbot,  Asst.  Atty-Gen.,  for  the  appellee: 

First.  Neither  one  nor  all  of  the  propositions 
of  the  plaintiff  in  error,  if  admitted  (as  all  of 
them  are  not)  to  be  true,  establish  the  exist- 
ence of  an  Act  of  Congress,  a  regulation  of  an 
Executive  Department  of  the  United  States,  or 
a  contract  of  the  United  States,  express  or  im- 
plied, calling  for  the  payment  by  the  United 
States  of  the  sum  here  claimed.  Yet  one  of 
these  three  things  must  be  shown,  in  order  U> 
the  recovery  of  a  judgment  against  the  Gov> 
emment  before  the  Court  of  Claims. 

Act  Feb.  25,  1855,  sec.  1,  10  Stat,  at  L.  612. 

I.  The  Treaty  contains  no  such  contract;  its 
positive  provisions  exclude  such.  For,  in  the 
first  place,  the  undertaking  of  the  United 
States  to  make  satisfaction  for  claims  extended 
only  to  an  amount  not  exceeding  $5,000,000, 
and  claims  to  that  amount  have  been  fullv  paid. 

II.  The  same  Article  which  bound  the  United 
States  to  payment,  also  provided  for  the  as- 
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oertainment  of  what  should  be  paid.  Those 
claims  were  to  be  paid  which  the  stipulated 
Commission  should,  within  the  stipulated  tenn, 
determine  to  be  valid.  Those  and  no  others; 
for  the  Treaty  was  the  ultimate  source,  the  first 
foundation  of  the  authority  of  the  Commission, 
which  was  not  the  creature  of  mere  statute  as 
the  counsel  on  the  other  side  intimates.  Its 
term  of  office  was  not,  as  he  said,  a  statute 
term.  It  was  a  treaty  term.  Not  its  term  only, 
but  also  its  determination,  derived  their  author- 
ity from  the  Treaty.  This  ends  the  whole  case 
so  far  as  obligations  to  pay  are  imposed  by 
the  Treaty,  and  so  far  as  the  opening  argument 
of  the  opening  counsel  for  the  claimant  affects 
the  case. 

III.  Nor  can  a  judgment  of  the  Court  of 
Claims  find  lawful  basis  in  the  facts  stated  as 
found  by  that  court  in  the  6th  finding,  to  wit: 

1.  An  assurance  by  the  Minister  of  the  Unit- 
ed States  at  Madrid,  that  the  debt  due  to  Rich- 
ard W.  Meade  would  certainly  be  paid  to  him 
by  the  United  States,  if  the  Treaty  were  rati- 
fied, and  certain  cessions  made  by  Spain,  pre- 
judicial to  the  United  States,  annulled. 

2.  Ratification  of  the  Treaty  and  an  annul- 
ment of  those  cessions  by  Spain  on  the  strength 
of  that  assurance. 

3.  A  notification  by  Mr.  Meade,  of  the  above 
assurance,  ratification  and  annulment  to  the 
President  of  the  United  States. 

4.  A  communication  of  the  same  hj  the 
President  of  the  United  States  to  the  Senate 
pending  the  ratification  of  the  Treaty. 

6.  The  ratification  of  the  Treaty  and  thereby 
the  acquisition  of  Florida  to  the  United  States 
subsequent  to  that  communication. 

IV.  But  the  basis  of  this  finding  lies  among 
the  public  national  Acts,  treaties  between 
sovereigns,  the  construction  of  which  is  con- 
clusion of  law,  and  not  finding  of  fact,  as  in 
transactions  personal  and  pertinent  to  the  ca- 
pacity of  private  parties. 

V.  Nor  does  the  taking  of  private  property 
for  public  use  raise  an  implied  contract  for 
compensation,  which  can  be  enforced  in  the 
Court  of  Claims. 

The  constitutional  obligation  to  compensate 
for  such  property,  until  expressly  delegated, 
rests  upon  Congress,  and  is  not  without  ex- 
press authority  to  be  assumed  by  any  subor- 
dinate branch  of  the  government. 

Second.  In  the  ingenSow  closing  argument 
before  the  court  below  for  the  claimant,  the 
validity  of  the  claim  is  urged  on  other  grounds. 
The  second  proposition  which  is  necessary  to 
complete  his  statement  is,  that  "The  United 
States  neglected  to  demand  in  season  the  evi- 
dence from  Spain,  and  neglected  to  insist  on 
it  when,  after  long  delay,  a  demand  was  made." 

The  tenor  of  this  proposition  is  made  plainer 
by  considering  what  he  says  in  introducing  or 
supporting  it.  He  cites  the  following  from 
Lord  Chancellor  Truro: 

•^ut  if  from  weakness,  timidity,  or  any 
other  cause  on  the  part  of  his  own  govern- 
ment, no  redress  is  obtained  from  the  foreign 
one,  then  he,  the  citizen,  has  a  claim  against 
his  own  country." 

Further  on  he  maintains  as  sound  law  and 
applicable  to  this  case,  that  in  respect  to 
toy  claim  which  the  United  States  undertakes 
to  eonduct,  it  stands  in  the  relation  of  an  at- 
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tomey  to  his  client  In  the  prosecution  of  that 
claim,  and  is  responsible  for  laches  under  pre- 
cisely all  the  stringent  rules  of  common  law 
applicable  to  the  personal  relations  of  client 
and  counsel." 

The  responsibility  of  an  attorney  to  his  client 
is  founded  on  the  fact  that  the  attomev  "under- 
takes  to  conduct"  the  business  of  his  client  for 
pay  and  compensation,  a  method  by  which  the 
United  States  never  undertakes  to  conduct  with 
foreign  governments  the  claims  of  its  citizens. 

Still  further  the  Government  is  not  responsi- 
ble for  the  laches  of  its  officers  or  agents. 

Gibbons  v.  U.  S.  (ante,  453),  decided  during 
this  term. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Private  claims  against  the  Government  of  the 
United  States,  founded  upon  any  law  of  Con- 
•gress,  or  upon  any  regulation  of  an  Executive 
Department,  or  upon  any  contract,  express  or 
implied,  with  the  Government,  are  within  the 
jurisdiction  of  the  Court  of  Claims,  as  appears 
by  the  2d  section  of  the  Act  passed  to  amend 
the  Act  establishing  that  court.  12  Stat,  at  L. 
765. 

Comprehensive  as  that  provision  is,  still- 
doubts  were  entertained  whether  the  claim  of 
the  appellant  was  not  excluded  from  the  juris- 
diction of  the  court  by  the  9th  section  of  the 
amendatory  Act,  but  all  doubt  upon  the  sub- 
ject was  removed  by  the  joint  resolution  subse- 
quently passed,  by  which  Congress  'in  [•7x0 
express  terms,  referred  the  claim  to  that  court 
for  adjudication,  to  be  examined  and  decided 
in  the  same  manner  as  other  claims  against 
the  United  States  under  existing  laws.  14  Stat, 
at  L.  611. 

I.  Pursuant  to  that  authority  the  appellant, 
as  the  representative  of  the  deceased  claimant, 
presented  his  petition  to  the  Court  of  Claims, 
setting  forth  very  fully  the  nature  of  his 
alleged  cause  of  action  and  the  ground  upon 
which  he  claims  to  recover  in  this  case.  His  an- 
cestor, the  decedent,  was  a  native  bom  citizen 
of  the  United  States.  Early  in  the  present  cen- 
tury he  went  to  Spain,  and  while  resident  there 
became  extensively  engaged  in  commerce  with 
that  country.  He  was  there  during  the  invasion 
of  the  French  under  Napoleon,  and  continued 
to  reside  there  until  the  Treaty  of  Amity,  Set- 
tlement, and  Limits  between  Spain  and  the 
United  States  was  ratified  by  both  parties. 
Throughout  that  period  he  was  constantly  en- 
gaged in  mercantile  pursuits,  and  he  also  en- 
tered into  numerous  contracts  with  the  govern- 
ment of  that  country,  prior  to  the  date  of  the 
Treaty,  by  means  of  which  Spain  became  very 
largely  his  debtor. 

Part  of  his  claims  consisted  of  fourteen  un- 
liquidated accounts  for  goods  sold  and  deliv- 
ered, and  it  also  appears  that  he  was  illegally 
arrested  during  that  period,  and  that  he  was 
imprisoned  by  the  order  of  the  government,  for 
wliich  wrongs  and  personal  injuries  he  also 
held  large  unliquidated  claims.  Unable  to  re- 
gain his  freedom  from  the  unjust  imprisonment 
he  sought  the  aid  of  the  United  States,  and  it 
appears  that  it  was  not  until  our  Government 
interfered  that  he  was  released  from  his  con- 
finement. Both  before  and  after  the  date  of  the 
Treaty  he  invoked  the  aid  of  the  Government 
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of  the  United  States  in  collecting  his  claims,  as 
well  those  arising  from  contracts  as  those  aris- 
ing from  unjust  imprisonment  and  personal  in- 
juries. 

Prior  to  the  date  of  the  Treaty,  the  claimant 
filed  in  the  office  of  the  Secretary  of  State  a 
notice  of  his  claims  against  that  government, 
amounting,  as  he  alleged,  to  $400,000, 
7X1*]  •and  the  finding  of  the  court  below  shows 
that  the  notice  so  filed  was  one  of  the  notices 
referred  to  and  included  in  the  Treaty  be- 
tween the  two  countries.  Reclamations  were 
also  made  by  many  other  citizens  of  the  Unit- 
ed States  upon  Spain  for  wrongs  and  injuries 
suffered  by  them  through  the  acts  or  official 
orders  of  that  government,  notices  of  which 
were  either  filed  in  the  State  Department  or 
had  been  presented  to  the  Minister  of  the 
United  States  resident  in  that  country.  Ques- 
tions of  great  magnitude  also  touching  treaty 
obligations  previously  contracted,  the  settle- 
ment of  disputed  territorial  limits,  and  the  ces- 
sion of  new  territorial  possessions  were  under 
the  diplomatic  discussion  between  the  plenipo- 
tentiaries of  the  two  governments. 

Pending  these  reclamations,  and  at  a  moment 
when  the  state  of  the  negotiations  presented 
strong  hopes  that  they  might  terminate  success- 
fully, the  claimant  informed  the  Secretary  of 
State  that  it  had  been  intimated  to  him  that  if 
he  would  advance  a  further  sum  of  money  to 
that  government  he  might  procure  a  grant  of 
lands  in  Florida  sufficient  to  cover  the  whole 
amount  of  his  claims.  Evidently  his  purpose 
was  to  ascertain  whether  such  a  grant,  if  made, 
would  be  sanctioned  and  respected  by  the 
United  States  in  case  the  then  pending  negotia- 
tions should  be  successful  and  Florida  should 
be  ceded  to  our  jurisdiction. 

II.  Equal  and  exact  justice  to  all  the  claim- 
ants was  what  our  Government  was  endeavor- 
ing to  secure  by  the  negotiations,  and  of  course 
the  suggestion  received  no  encouragement 
whatever,  as  it  contemplated  a  separate  pro- 
vision for  one,  to  the  exclusion  of  the  rest.  On 
the  contrary,  the  reply  of  the  Secretary  was  to 
the  effect  that  if  the  Treaty  of  Cession  was  con- 
cluded it  would  contain  a  provision  that  all 
grants  made  after  a  given  date,  to  be  fixed  by 
the  contracting  parties,  should  be  null  and  of 
no  effect.  Influenced  by  that  reply  he  aban- 
doned any  further  attempt  to  collect  his  claims 
by  procuring  a  grant  of  land,  and  submitted  the 
same  to  the  State  Department  ''for  that  pro- 
tection which  his  Government  may  think  prop- 
ter to  grant." 

On  the  22d  of  February,  1819,  the  Treaty  of 
71a*]  •Amity,  Settlement  and  Limits,  was 
signed  by  the  respective  plenipotentiaries  of 
the  two  countries,  and  the  Senate  of  the 
United  States  ratified  the  same  on  the  24th 
of  the  same  month.  8  Stat,  at  L.  264;  3  Exec. 
Jour.   177. 

All  the  territories  which  belonged  to  Spain, 
situated  to  the  eastward  of  the  Mississippi, 
known  by  the  name  of  East  and  West  Florida, 
were  agreed  to  be  ceded  to  the  United  States 
in  full  property  and  sovereignty,  the  United 
States  contracting  that  all  the  grants  of  land 
made  therein  by  Spain,  or  by  her  lawful  au- 
thorities, before  the  24th  of  January,  1818,  the 
date  when  the  first  proposal  for  the  cession  was 
tnade,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same 
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extent  that  the  same  grants  would  be  valid  if 
the  territories  had  remained  under  the  domin- 
ion of  the  form^  sovereign,  but  the  contracting 
parties  also  stipulated,  in  the  same  article  of 
the  Treaty,  that  all  grants  made  subsequent  to 
that  date  ''are  hereby  declared  and  agreed  to 
be  null  and  void." 

Animated  with  a  desire  of  conciliation  and 
with  the  object  of  putting  an  end  to  all  differ- 
ences existing  between  them,  the  contracting 
parties  reciprocally  renounced  all  claims  for 
damages  which  they  themselves  or  their  respec- 
tive citizens  and  subjects  "have  suffered  until 
the  time  of  signing  this  Treaty.'^  Such  claims 
for  damages  so  renounced  by  the  respective 
parties,  on  the  one  side  or  the  other,  were  clas- 
sified in  the  0th  article  of  the  Treaty  under  dif- 
ferent heads,  but  it  will  not  be  necessary  to  re- 
fer to  any  of  the  classifications  with  much  par- 
ticularity except  to  the  fifth  class  renounced  by 
the  United  States,  which  releases  all  claims  of 
our  citizens  ''until  the  signature  of  this 
Treaty,"  statements  of  which  soliciting  the  in- 
terposition of  the  Government  of  the  United 
States  have  been  presented  to  the  Department 
of  State  or  to  the  Minister  of  the  United  States 
subsequent  to  the  antecedent  convention  be- 
tween the  two  countries. 

Claims  to  which  the  described  renunciation 
extends  were  declared  by  the  11th  article  of 
the  Treaty  to  be  entirely  canceled,  and  the 
United  States  contracted,  not  only  to  •ex  [•713 
onerate  Spain  from  all  demands  in  future  on 
account  of  such  claims,  but  also  ''to  make  satis- 
faction to  their  citizens  for  the  same  to  an 
amount  not  exceeding  $5,000,000."  Subse- 
quent demand  by  the  United  States  for  any 
such  claim  was  entirely  prohibited,  and  the 
United  States  also  contracted  to  appoint  three 
commissioners  to  ascertain  and  adjudicate  the 
full  amount  of  all  such  claims,  and  the  stipula- 
tion was  that  the  commissioners  should  receive, 
examine  and  decide  upon  the  amount  and  va- 
lidity of  all  the  claims  of  citizens  of  the  Unit- 
ed States  so  renounced  and  canceled.  They  were 
also  authorized  to  hear  and  examine  on  oath 
every  question  relative  to  the  said  claims,  and 
to  receive  all  suitable  authentic  testimony  con- 
cerning the  same,  and  the  Sovereign  of  Spain 
contracted  to  furnish  all  such  documents  and 
elucidations  as  were  in  the  possession  of  that 
government  for  the  adjustment  of  the  claims 
according  to  the  principles  of  justice,  the  law 
of  nations,  and  the  stipulations  of  the  prior 
Treaty  between  the  contracting  parties. 

III.  Viewed  in  the  light  of  these  several  sug- 
gestions, nothing  can  be  more  certain  than  the 
conclusion  that  the  claims  in  question,  at  the 
time  the  Treaty  was  signed,  were  included  in 
its  provisions,  and  "that  the  authority  and  the 
trust  of  examining,  ascertaining  and  decidiiifir 
upon  their  amount  and  validity  were  solely  and 
exclusively  committed  to  the  commissioners'* 
to  be  appointed  under  the  Treaty.  Beyond 
question  they  were  at  that  date  unliquidated 
claims  of  a  citizen  of  the  United  States,  state- 
ments of  which,  soliciting  the  interposition  of 
our  Grovernment,  had  not  only  been  presented 
to  the  Department  of  State,  but  also  to  the 
Minister  of  the  United  States,  showing  to  a 
demonstration  that  the  claims  of  the  ancestor 
of  the  appellant  were  within  the  very  words 
of  the  Treaty. 

Prompt  action  by  the  United  States  in  ratify. 
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ing  the  Treaty  did  not,  however,  have  the  ef- 
fe^  to  secure  corresponding^  promptitude  on  the 
part  of  the  other  contracting  party.  Dela^  en- 
«ued,  which  for  a  time  was  wholly  unexplained; 
but  it  soon  came  to  be  understood  that  it  arose 
irom  the  fact,  that  pending  the  n^otiations 
7x4*]  three  grants  of  large  tracts  of  *land, 
«ituated  in  the  ceded  territories,  had  been  made, 
which  our  Government  regarded  as  null  and 
void  imder  the  closing  provision  of  the  8th  ar- 
ticle of  the  Treaty.  Determined  not  to  protect 
those  grants,  the  Secretary  of  State  instruct- 
ed our  Minister  to  explain  and  declare,  upon 
the  exchan«^  of  ratifications,  that  the  exchange 
was  made  ^with  a  full  and  clear  understanding 
between  the  plenipotentiaries  of  both  the  high 
contracting  parties  that  these  grants  were 
Among  the  grants  thus  declared  null  and  void." 

On  the  receipt  of  that  dispatch  Spain  refused 
to  ratify  the  Treaty,  and,  through  her  Minister 
sent  here  for  that  purpose,  objected  to  that  re- 
<iuirement  as  inconsistent  with  the  Treaty,  and 
he  insisted  that  such  a  declaration,  if  made, 
would  'tend  directly  to  annul  one  of  its  most 
«lear,  precise  and  conclusive  articles."  Pend- 
ing this  discussion,  the  period  fixed  by  the 
Treaty  for  the  exchange  of  the  ratifications  ex- 
pired ;  but  the  United  States  notified  the  Span- 
ish government  the  day  previous,  that  if  the 
six  months  expired  without  such  ratification 
they  should  hold  themselves  free  to  press  and 
-enforce  their  claims  and  pretensions  in  any  and 
•every  mode  consistent  with  honor  that  their 
interests  may  require. 

Confessedly,  some  of  the  expressions  of  that 
^spatch  indicated  that  the  United  States 
anight,  under  some  circumstances,  be  induced  to 
refuse  to  carry  the  Treaty  into  effect ;  but  they 
never  made  any  such  decision,  and  never  did 
4iny  act  or  uttered  a  sentiment  which  authoriz- 
ed the  claimants  interested  in  its  provisions  to 
assume  that  they  had  come  to  any  such  con- 
clusion. Nothing  of  the  kind  was  ever  intimated 
by  the  Minister  sent  here  from  Spain,  and  the 
correspondence  which  ensued  shows  conclusive- 
ly that  neither  party  contemplated  any  such 
result.  He  came  for  explanations;  but  he  was 
told,  before  any  reply  was  ffiven  to  that  part  of 
his  communication,  that  the  President  wished 
to  be  informed  whether  he  was  the  bearer  of  the 
ratifications  of  the  Treaty  previously  si^ed 
-and  committed  to  the  charge  of  our  Minister 
for  that  purpose.  Obliged  to  answer  that  in- 
<]uiry  in  the  negative,  he  found  it  necessary  to 
g:ive  explanations  In  behalf  of  his  own  'govem- 
7x5*]  ment  before  requiring  *any  from  the 
United  States.  Reference  is  made  to  that  cor- 
respondence to  show  that  the  Treaty  as  signed 
"was  never  abandoned  by  either  party,  and  noth- 
ing was  ever  given  or  promisea  by  the  United 
States  except  what  is  therein  stipulated  to  se- 
cure its  ratification. 

New  articles  to  the  Treaty  were  not  required 
'by  the  new  Minister,  and  he  was  emphatically 
told  by  the  Secretary  of  State  that  the  United 
States  could  not,  consistently  with  what  was 
-due  to  themselves,  stipulate  any  new  engage- 
ments as  the  price  of  obtaining  the  ratification 
of  the  old ;  that  the  declaration  which  our  Min- 
ister was  instructed  to  deliver  at  the  exchange 
4>f  the  ratifications  of  the  Treaty  with  regard  to 
the  8th  article,  was  not  intended  to  annul  or  in 
the  slightest  degree  to  alter  or  impair  the  stipu- 
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lations  of  that  article;  that  the  only  object  in 
view  was  to  guard  his  government,  and  all  per- 
sons interested  in  any  of  the  axmulled  grants, 
against  the  possible  expectation  or  pretense 
that  those  grants  would  be  made  valid  by  the 
Treaty. 

Although  the  Secretary  of  State  informed  the 
Minister  sent  here  for  explanations  that  the 
question  of  ratification  on  the  part  of  the  Unit- 
ed States  must  be  again  submitted  to  the  Sen- 
ate, because  the  six  months  had  expired,  still 
he  insisted  that  it  should  be  ratified  by  the 
other  contracting  party  without  delay  and 
without  any  alterations,  showing  conclusively 
that  the  consummation  of  the  arrangement  was 
both  contemplated  and  desired.  4  Am.  St. 
Papers,  683. 

IV.  Power  to  annul  the  grants  in  question, 
or  to  declare  them  null  and  void,  as  required  by 
our  Govemement,  it  was  insisted  by  the  Span- 
ish negotiators,  did  not  reside  in  the  King 
alone,  that  the  consent  of  the  Cortes  must  first 
be  had  before  the  rei^uired  declaration  could  be 
made;  and  it  does  not  appear  that  any  attempt 
was  made  on  the  part  of  our  Government  to 
controvert  that  proposition.  Further  delay  nec- 
essarily ensued,  but  the  consent  of  the  Cortet 
was  given  on  the  5th  of  October,  1820,  and  on 
the  24th  of  the  same  month  Spain  ratified  the 
Treaty  without  alteration  or  amendment. 

'Occurring,  as  these  matters  did,  in  the  ['7x6 
recess  of  the  Senate,  further  action  was  neces- 
sarily deferred  until  the  meeting  of  Congress. 
By  special  message  the  President,  on  the  13th 
of  February,  1821,  informed  the  Senate  that 
the  Minister  of  Spain  had  given  notice  that  he 
was  ready  to  exchange  the  ratifications  of  the 
Treaty,  and  it  appears  that  the  Senate,  on  the 
19th  of  the  same  month,  again  consented  to 
and  advised  the  President  to  ratify  it,  with- 
out making  any  amendment  to  the  same,  or 
suggestion  any  qualification  whatever  to  any 
of  its  provisions.    3  Executive  Jour.  244. 

Application  had  been  made  by  the  deceased 
claimant  to  the  Government  of  Spain,  before 
his  claims  were  transmitted  to  the  State  De- 
partment, re<^uesting  that  the  King  would  ap- 
point a  commission  to  liquidate  his  claims;  but, 
on  the  17th  of  January,  1819,  when  the  pros- 
pect brightened  that  a  Treaty  would  be  con- 
cluded, he  submitted  his  claims  to  the  Depart- 
ment of  State  ''for  that  protection  which  his 
Government  may  think  proper  to  grant." 

No  such  commission  was  admitt^  until  aftor 
the  Ministor  who  signed  the  Treaty  had  been 
recalled,  and  the  United  States  had  been  in- 
formed by  his  successor  that  his  Government 
regarded  the  declaration  which  our  Ministor 
was  instructed  to  exact,  when  the  ratifications 
of  the  Treaty  should  be  exchanged,  as  tonding 
''directly  to  annul  one  of  its  most  clear,  pre- 
cise and  conclusive  articles."  .  Reluctant  to 
make  the  required*  declaration,  Spain  recalled 
her  Ministor  and  "suspended  the  ratification 
of  the  Treaty;"  and  on  the  7th  of  May,  1819, 
she  appointed  the  commission  previously  re- 
quester by  the  claimant,  and  it  appears  that 
the  commission  in  eleven  days  afterwards  in- 
formed the  claimant  that  they  were  prepared 
to  receive  his  proofs  and  hear  his  explanations. 
Meade  v.  U.  S.  2  N.  &  H.  256. 

They«  the  commissioners,  proceeded  prompt- 
ly to  the  discharge  of  their  duties,  and  on  the 
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31st  of  August  following  they  notified  the 
claimant  to  produce  the  documentary  evi* 
dences  to  support  his  claims,  and  it  appears 
7x7*]  that  he  •in  the  course  of  a  few  weeks, 
transmitted  the  originals  to  the  commission. 
Perfect  success  attended  his  efforts,  as  the  com- 
mission, with  the  express  and  formal  approval 
of  the  £11  ng,  on  the  19th  of  May,  1820,  made 
an  award  in  his  favor  for  the  sum  of  $373,879,- 
88,  in  our  currency,  which  included  his  fourteen 
unliquidated  contract  claims,  with  interest  to 
the  time  of  such  liquidation;  and  also  a  sum 
in  gross  on  account  of  his  claims  for  personal 
injuries. 

Justice  had  been  denied  him  for  years,  but 
it  was  now  promptly  accorded  in  the  award, 
and  the  finding  of  the  court  below  shows  that 
the  King  at  the  same  time  approved  a  certifi- 
cate of  the  award,  in  accordance  with  the  laws 
and  customs  of  the  country,  and  delivered  the 
same  to  the  claimant  as  conclusive  evidence  of 
the  verity  of  the  award.  By  the  fourth  finding 
of  the  court  below  it  also  appears  that  the 
United  States  was  notified  of  that  result,  both 
by  the  Government  of  Spain  and  by  the  claim- 
ant, and  that  the  Secretary  of  State  expressed 
his  approval  of  it  to  both  parties.  Five  days  be- 
fore the  Treaty  was,  the  second  time,  submitted 
to  the  Senate  for  their  advice,  the  claimant  ad- 
dressed a  memorial  to  the  President,  making 
known  for  the  first  time  what  his  pretensions 
were  in  the  new  aspect  of  his  claim. 

V.  Briefly  stated,  they  were  to  the  effect  that 
the  Senate,  if  the  Treaty  should  be  submitted 
for  ratification,  should  either  annex  a  new  ar- 
ticle recognizing  his  claim  as  expressed  in  the 
award  made  after  the  Treaty  was  signed,  or, 
if  that  could  not  be  conceded,  that  the  5th 
renunciation  should  be  explicitly  excepted 
from  the  ratification  and  expunged  from  the 
Treaty.  Unless  he  could  have  a  distinct  recog- 
nition of  his  claim,  he  asked,  as  an  act  of  jus- 
tice, that  the  alternative  request  might  be 
granted,  that  he  might  "be  left  free  to  prose- 
cute the  claim  where  it  is  unquestionably  due, 
unembarrassed  with  the  imposing  renunciation 
of  my  country.**  Stronger  language  to  express 
his  convictions  that  his  claim,  as  it  existed 
when  the  Treaty  was  signed,  was  included  in 
the  5th  renunciation  of  the  same,  could  not 
7x8*]  well  be  chosen  than  be  'employed  in  that 
memorial,  where  be  says  that  it  is  his  "deciderl 
election  to  abide  the  issue  of  an  appeal  to  the 
moral  sense  and  good  faith  of  that  nation 
rather  than  the  chances  of  that  contingent  and 
long-deferred  indemnity  provided  for  the  other 
claims  into  whose  company  mine  has  -been  in- 
troduced by  the  Treaty." 

Addressed,  as  the  memorial  was  to  the  Pres- 
ident, he  referred  it  to  the  Secretary  of  State 
for  his  opinion,  and  nothing  can  be  more  con- 
clusive as  to  the  views  of  the  Executive  than 
the  report  of  the  head  of  the  State  Department. 
By  the  statement  of  the  memorial  itself,  said 
Mr.  Adams,  it  was  questionable  to  the  Cortes 
and  to  the  Minister  of  Finance  whether  or  not 
the  claim  was  included  in  the  renunciation  of 
the  9th  article.  If  it  was,  said  the  Secreiary. 
the  claimant  will  be  entitled  to  the  immunities 
stipulated  by  the  Treaty  and  in  the  form  pro- 
vided by  the  same  instrument;  if  it  was  not, 
his  resort  is,  as  it  originally  was,  exclusively  to 
the  Spanish  (Jovernnient,  and  1  lie  Cortes,  in  re- 
cognizing his  claim,  have  given  directions  for 
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his  payment.  Both  the  memorial  and  the 
port  of  the  Secretary  of  State  were  commuixi- 
cated  to  the  Senate  the  next  day  after  th» 
Treaty  was  transmitted  for  the  consideration, 
of  that  body. 

Authority  to  appoint  commissioners  was  con- 
ferred upon  the  President,  as  stipulated  in  the 
11th  article  of  the  Treaty,  by  the  4th  section  of 
the  Act  of  the  3d  of  March,  1821,  and  it  is  well 
known  that  they  were  duly  appointed  and  com- 
missioned as  therein  required.  3  Stat,  at  L. 
G39. 

They  were  duly  organized,  as  required,  and 
exercised  the  functions  of  their  office  for  the 
period  of  three  years.  During  that  time  the 
claimant,  as  the  finding  of  the  subordinate 
court  shows,  presented  his  claim  to  the  com- 
missioners as  expressed  in  the  award  made  by 
the  Spanish  commission,  and  it  appears  that 
the  commissioners  of  the  United  States  re- 
fused to  allow  the  claim  in  that  form.  He  was 
fully  heard,  but  they  ruled  and  decided  that 
the  only  claims  which  they  had  authority  to 
investigate  and  allow  were  claims  existing 
prior  *to  the  date  of  the  Treaty,  and  [•7x11 
that  inasmuch  as  the  award  presented  was 
subsequent  to  the  date  of  the  Treaty,  they  had 
no  authority  to  investigate  or  allow  it:  and 
it  appears  that  they  accordingly  rejected  and 
dismissed  the  petition  upon  the  ground  that 
the  evidence  produced  was  not  sufficient  to  es- 
tablish the  claim. 

Plain  as  the  decree  of  the  commissioners  is, 
it  is  not  possible  to  misunderstand  their  views. 
They  held  that  all  unliquidated  claims  of  our 
citizens  upon  that  government,  statements  of 
which,  soliciting  the  interposition  of  our  Gov- 
ernment, had  been  presented  to  the  Department^ 
of  State,  or  to  the  Minister  of  the  United  States 
in  Spain,  since  the  former  convention  and  prior 
to  the  signature  of  the  Treaty,  were  within 
their  jurisdiction,  but  that  liquidated  claims  or 
claims  of  a  subsequent  date  were  not  within 
their  jurisdiction.  Such,  also,  were  the  views  of 
the  Secretary  of  State  in  his  very  able  dispatch, 
of  the  29th  of  April,  1823,  addressed  to  the 
chargg  d'affaires  from  Spain.  Sen.  Doc.  2d. 
Sess.  18th  Cong.  248. 

He  shows  to  a  demonstration  that  the  time  of 
the  signature,  and  not  that  of  the  ratification 
of  either  of  the  parties,  nor  that  of  the  ex- 
change of  ratifications,  is  expressly  agreed  upon 
as  the  time  until  which  the  claims  and  the 
statements  of  them  to  the  Department  of 
State,  or  to  the  Minister  of  the  United  States 
in  Spain,  had  been  received,  which  claims  were, 
on  the  part  of  the  United  States,  renounced 
by  the  5th  renunciation. 

His  reasoning  is,  that  it  could  not  have  been 
the  intention  of  the  parties  that  they  should  re- 
nounce claims,  or  admit  statements  of  them,  not 
known  to  the  party  assuming  the  obligation  at 
the  time  of  contracting  it;  and  the  court  here 
entirely  concurs  in  that  construction  of  the 
article.  Whatever*  claims,  therefore,  might 
arise,  or  whatever  statements  of  them  might  be 
made  after  the  signature  of  the  Treaty,  were 
not  within  that  provision,  because  they  could 
not,  with  propriety,  be  provided  for  in  any  such 
stipulation. 

Beyond  all  doubt  it  was  unliquidated  claims 
for  which  provisions  •was  made,  and  [*7^o 
neither  party  contracted  that  the  other  should 
determine  their  amount  of  validity,  but   the 
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stipulation  on  the  part  of  the  United  States 
-was,  that  three  commissioners  should  be  ap- 
pointed by  the  President,  by  and  with  the  ad- 
^oe  and  consent  of  the  Senate,  and  that  the 
-commissioners  should  determine  the  amount 
4Uid  validity  of  all  such  claims  of  our  citizens. 

Examined  in  the  light  of  these  suggestions 
we  concur  in  the  views  of  Mr.  Adams,  as  ex- 
pressed in  that  dispatch,  that  "if  anything  in 
numan  intention  can  be  made  clear  by  human 
language,  it  is,  that  the  claims  provided  for  by 
the  above  stipulation  were  in  the  condition,  as 
^ey  had  been  exhibited,  at  the  time  of  the 
Treaty."     1  Sen.  Doc.  2d  Sess.  18  Ck>ng.  250. 

VI.  Transactions  between  the  claimant  and 
the  Government  of  Spain,  subsequent  to  the 
signature  of  the  Treaty,  could  not  be  evidence 
to  the  commissioners  of  the  condition  of  the 
claim  at  the  time  of  that  signature,  and  for 
that  reason  the  court  is  of  the  opinion  that  the 
decision  of  the  commissioners  rejecting  the 
-claim,  as  expressed  in  that  award,  was  correct. 
They  did  not  reject  the  unliquidated  claims  of 
the  appellant,  as  filed  in  the  State  Department, 
nor  as  presented  to  our  Minister  in  Madrid  be- 
fore the  Treaty  was  signed.  1  Rep.  Com.  1st 
ISess.  20th  Cong.  No.  58. 

Unambiguous  as  the  decision  of  the  commis- 
sioners is,  there  is  no  reason  to  suppose  that  the 
claimant  was  misled  even  for  a  moment.  He 
knew  that  he  had  a  right  to  present  his  claims 
to  the  commissioners  as  they  existed  at  the  time 
the  Treaty  was  signed,  but  he  elected  to  stand 
upon  the  claim  as  it  was  expressed  in  the 
«ward,  and  he  must  abide  the  result,  as  in  the 
opinion  of  this  court  the  decision  of  the  com- 
missicmers  that  the  award  was  not  within 
the  stipulations  of  the  Treaty  is  correct. 

Suppose  all  the  preceding  suggestions  are  cor- 
rect, still  the  claimant  insists  that  the  judg- 
ment must  be  reversed  on  account  of  what  ap- 
pears in  the  fifth  finding  of  the  court.  Unex- 
plained, the  court  below  there  find  as  follows: 
(1)  That  the  Cortes  refused  to  annul  the  three 
721*]  grants  in  question  until  •the  United 
States  should  agree  to  pay  and  discharge  in 
full  the  indebtedness  of  Spain  to  the  deceased 
claimant,  as  recognized  in  the  award  of  the 
Spanish  commission.  (2)  That  the  United 
States,  by  their  Minister  at  the  Court  of  Mad- 
rid,  gave  to  Spain  "a  clear  and  distinct  assur- 
ance that  the  debt  due  to  the  claimant  would 
certainly  be  paid  to  him  by  the  United  States 
if  the  Treaty  was  ratified,  and  the  said  grants 
were  toUlIy  annulled."  (3)  That  the  Spanish 
Covemment,  upon  the  faith  of  those  assurances, 
annulled  the  grants  and  ratified  the  Treaty. 
(4)  That  the  claimant  duly  notified  the  Gov- 
ernment of  the  United  States  of  these  facts, 
and  of  the  assurances  so  given  by  our  Minister, 
and  that  the  notice  was  duly  received  by  the 
President,  and  was  by  him  communicated  to 
the  Senate,  at  the  same  time  that  the  advice  of 
that  body  was  asked  the  second  time,  as  to  the 
ratification  of  the  Treaty.  (5)  That  the  Unit- 
ed States,  with  full  notice  and  knowledge  of 
all  the  facts  and  circumstances  set  forth  in  that 
finding,  did  accept  and  assent  to  the  Treaty  as 
ratifi^  by  Spain,  and  became  seised  and  pos- 
sessed of  the  ceded  territories. 

Without  stopping  to  show  that  the  findings 
are  contradicted  by  the  testimony  of  our  Minis- 
ter, or  that  they  are  improbable  in  themselves, 
or  that  they  are  unsupported  by  any  satisfac- 
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tory  evidence,  we  proceed  at  once  to  remark 
that  the  claimant  is  entitled  to  the  full  benefit 
of  the  rule  that  the  facts  found  in  the  court 
below  are  to  be  r^zarded  as  in  the  nature  of 
a  special  verdict.  Grant  all  that,  still  the  find- 
ing are  subject  to  many  criticisms. 

By  what  means  did  the  court  become  judi- 
cially informed  that  the  Cortes  refused  to  an- 
nul the  grants  in  question  until  the  United 
States  should  agree  to  pay  and  discharge  in  full 
the  award  neld  by  the  claimant?  Oral  proof  to 
that  effect  could  hardly  be  obtained  which 
would  be  of  a  satisfactory  character^  and  if 
proof  of  that  kind  was  not  introduced,  then  the 
inquiry  arises:  upon  what  evidence  does  the 
finding  rest? 

Legislative  bodies  usually  act  by  decree,  reso- 
lution, order  or  vote,  but- nothing  of  the  kind 
is  referred  to  as  existing  in  this  case.  Deposi- 
tions of  two  witnesses  were  introduced  to  show 
that  our  Minister  gave  the  assurances  specified 
in  the  'finding,  but  he  states  in  his  depo-  [*7aa 
sition  that  he  does  not  remember  that  he  ever 
gave  any  such  assurances,  and  there  is  no  rea- 
son to  conclude  that  he  ever  intended  to  enter 
into  any  contract  upon  that  subject.  Who 
knows  that  the  Government  of  Spain  in  decid- 
ing to  annul  those  grants  acted  upon  the  faith 
of  the  assurances  given  by  our  Minister  that 
the  claims  of  the  ancestor  of  the  appellant 
would  be  paid  in  full,  as  expressed  in  the- 
award  made  long  after  the  Treaty  was  signed ; 
and  if  no  one  is  able  to  give  testimony  to  that 
effect,  by  what  means  was  the  conclusion 
formed?  Tested  by  these  or  any  similar  con- 
siderations, it  is  easy  to  see  that  the  several 
conclusions  embraced  in  the  6th  finding  are 
conclusions  of  law  rather  than  conclusions  of 
fact,  as  they  depend  mainly,  if  not  entirely, 
upon  the  construction  of  public  Acts,  diplo- 
matic dispatches,  and  Treaty  stipulations. 

Regarded  in  that  light,  the  finding  of  the 
court  below  may  be  re-examined  here  on  appeal, 
but  it  is  not  necessary  to  rest  the  decision  in 
this  case  upon  that  ground,  as  by  the  very 
terms  of  tl>'  finding  it  appears  that  the  assur- 
ances which  it  is  supposed  misled  the  Cortes 
were  given  by  our  Minister,  and  there  is  no  evi- 
dence whatever  that  in  giving  the  assurances 
he  acted  in  pursuance  of  any  instructions  from 
the  President  or  by  virtue  of  any  authority 
from  the  United  States.  Negotiations  are 
usually  conducted  under  instructions  from  the 
President,  and  the  provision  of  the  Constitution 
is  that  *'he  (the  President)  shall  have  power, 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate, to  make  treaties,  provided  two  thirds  of 
the  Senators  present  concur." 

Such  an  assurance  as  that  supposed  could  not 
be  given  by  any  Minister  of  the  United  States, 
except  upon  the  condition  that  it  should  become 
a  Treaty  stipulation,  and  as  such  be  subject  to 
the  approval  of  the  President  and  be  ratified  by 
the  Senate,  as  required  by  the  Constitution. 

Even  if  the  finding  had  any  foundation  in 
fact,  it  is  clear  that  the  act  of  our  Minister  in 
giving  the  assurances  was  wholly  without  au- 
thority, and  that  the  act  was  null  and  void, 
which  must  have  been  known  to  the  Spanish 
Government  and  to  the  claimant. 

•VII.  Examination  will  next  be  made  [•7^3 
of  certain  other  complaints  made  by  the  appel- 
lant, as  exhibited  in  the  8th  finding  of  the 
court  below.    The  substance  of  that  finding  is 
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aa  follows:  (1)  That  the  claimant,  on  the  7th 
of  April,  1823,  and  before  the  commissioners 
under  the  Treaty  rejected  his  claim  as  founded 
upon  the  award,  requested  the  United  States  to 
procure  from  the  Spanish  Government  his  orig- 
uial  vouchers  and  evidences  of  indebtedness; 
that  the  United  States  made  the  demand  as 
requested,  but  that  the  Spanish  Government 
positively  refused  to  comply  with  the  request, 
upon  the  ground  that  the  award  was  a  judicial 
decree  and  was  final  and  conclusive.  (2)  That 
the  Spanish  Government  did  subsequently  as- 
sure the  United  States  that  the  vouchers  and 
documents  would  be  given  up,  but  that  the 
same  never  were  produced,  and  have  ever  since 
been,  and  still  are,  withheld.  (3)  That  by  rea- 
son of  such  refusal  and  neglect  on  the  part  of 
Spain,  the  commissioners  never  considered  or 
allowed  his  claim;  that  they  allowed  the 
claims  of  other  persons,  existing  prior  to  the 
Treaty,  to  an  amount  greater  in  the  aggregate 
than  the  $6,000,000  provided  by  the  Treaty,  and 
that  the  conmiission,  after  making  those 
awards,  expired. 

Regarded  in  the  most  favorable  light,  the 
facts  stated  in  the  finding  do  not  show  any 

ground  of  action  against  the  United  States :  ( 1 ) 
ecause  it  appears  that  the  claimant  never  pre- 
sented to  the  commissioners  his  unliquidated 
claims  as  they  were  filed  in  the  State  Depart- 
•ment,  or  as  they  existed  at  the  time  the  Treaty 
was  signed.  (2)  Because  the  finding  does  not 
show  that  he  ever  intended  t«  present  his 
claims  in  that  form  to  the  commissioners,  nor 
that  he  was  prevented  from  so  doing  by  the 
neglect  and  refusal  of  that  government  to  pro- 
duce his  original  vouchers  and  documents. 
(3)  That  even  if  the  finding  did  show  that  he 
intended  to  present  his  claims  in  that  form, 
and  that  he  was  injured  by  the  alleged  neglect 
and  refusal,  still  the  admission  would  not 
benefit  the  appellant,  as  the  finding,  with  that 
admission  superadded,  would  not  show  any 
cause  of  action  against  the  United  States  with- 
in the  Acts  of  Ck>ngress  conferring  jurisdiction 
724*]  upon  the  *Court  of  Claims,  as  it  would 
not  show  a  claim  founded  upon  any  law  of 
Congress  or  upon  any  regulation  of  an  Execu- 
tive Department,  nor  an^  claim  foimded  upon 
any  contract,  express  or  implied,  with  the  Gov- 
ernment of  the  United  States. 

VIII.  Some  consideration  must  also  be  given 
to  certain  general  propositions  submittcS  by 
the  appellant  as  tending  to  bring  his  case  with- 
in the  scope  of  an  implied  contract. 

1.  He  contends  that  the  United  States  had 
no  power  to  release  Spain  from  her  obligations 
due  to  the  ancestor  of  the  appellant,  without 
his  assent,  except  upon  the  condition  of  making 
him  just  compensation  for  his  claims. 

Special  examination  of  that  topic,  or  of  its 
conditions  and  qualifications,  is  not  necessary, 
as  the  ease  before  the  court  comes  within  the 
rule,  as  conceded  by  the  appellant,  as  his  an- 
cestor did  submit  his  claims  to  the  Department 
of  State  for  that  protection  which  his  Govern- 
ment might  think  proper  to  grant;  and  the 
finding  of  the  court  below  is  that  the  claimant, 
both  before  and  after  the  date  of  the  Treaty, 
did  invoke  the  aid  of  the  United  States  in  col- 
lecting his  claims,  both  those  ari8in<i^  on  con- 
tracts and  those  arising  from  personal  injuries. 
2   Rep.   Com.   1   Sess.  22d  Cong.  No.   316;   3 

694 


Sen.  Doc.  1  Sess.  I9th  Cong.  p.  66;  De  Bode  t» 
The  Queen,  3  House  L.  Cas.  449. 

2.  Attempt  is  also  made  to  maintain  the 
proposition  that  the  power  which  the  claimant 
l^ve  to  the  United  States  to  make  reclamations 
in  his  behalf  became  revocable  by  him  after  the 
six  months  fixed  by  the  Treaty  for  the  ex- 
change of  the  ratifications  had  expired,  but  the 
proposition  is  wholly  inadmissible,  as  the  ef- 
fect would  be,  that  whenever  any  such  mis- 
understanding should  arise  between  the  con- 
tracting parties,  the  negotiations  might  be 
controlled  by  a  single  claimant  having  some 
pecimiary  interest  in  the  treaty. 

3.  Next  suggestion  is  that  the  act  of  the 
claimant  in  submitting  his  claims  to  the  Span- 
ish Commission  operated  as  a  full  and  complete 
revocation  of  the  power  he  previously  granted 
to  the  United  States  to  adjust  his  claims,  but 
the  proposition  is  even  less  defensible  than  the 
preceding  one,  *as  it  would  enable  one  \,*7^S 
of  the  contracting  parties,  by  making  terms 
with  a  citizen  of  the  other  party,  to  avoid  the 
obligation  of  fulfilling  a  treaty  stipulation. 

4.  Remark  upon  the  Otli  finding  of  the  court 
does  not  seem  to  be  necessary,  as  what  has  been 
said  in  response  to  the  5th  finding,  furnishes  a 
full  answer  to  every  deduction  made  from  it 
by  the  claimant.  This  award  was  made  long 
after  the  Treaty  was  signed,  and  the  claim  in 
that  form  never  was  included  in  the  6th  renun- 
ciation. In  his  memorial  he  requested  that  a 
new  article  might  be  added  to  the  Treaty, 
making  provision  for  the  payment  of  his  claim 
as  expressed  in  the  award,  or  that  the  5th 
renunciation  might  be  expunged;  but  the  re- 
quest was  not  granted,  nor  could  it  have  been 
in  the  alternative  form  without  defeating,  in 
all  probability,  the  whole  arrangement. 

Entitled,  as  the  claimant  clearly  was,  to 
prove  his  unliquidated  claims  before  the  com- 
missioners, it  IS  much  to  be  regretted  that  he 
did  not  seasonably  come  to  the  conclusion  to 
adopt  that  course  and  avail  himself  of  the 
plain  right  secured  to  him  by  the  Treaty.  Hie 
error  in  that  behalf  increased  the  equation  to 
other  claimants,  and  now  his  only  remedy  ia 
by  an  appeal  to  the  equity  of  Congress. 

Under  the  circumstances,  one  or  two  obser- 
vations upon  the  conclusions  of  law  certified  by 
the  court  below  will  be  sufficient  We  do  not 
concur  in  the  first  nor  the  second  finding,  ex- 
cept that  part  of  it  where  the  court  say  ihmt 
the  decision  of  the  commissioners,  appointed 
by  the  United  States,  dismissing  the  claim  was 
final  and  conclusive,  and  bars  a  recovery  upon 
the  merits  in  that  court.  We  concur  also  in 
the  third  conclusion  of  law,  and  direct  that  the 
judgment  be  affirmed. 
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J.  LOBRANO,  Plff.  in  Err., 
▼. 
J.  NELUGAN. 
(See  S.  C.  9  Wall.  296-298.) 

Power   of   Legislature   over   infants' 
state  statute  in  regard  to. 

The  Leifiiilature  possesses  the  power  to  detet^ 
mine  by  law  the  manner  In  which  the  estattt  of 
Infants  shall  be  preserved,  and  to  say  what  kma 
of  security  shall  be  ^ven  by  those  who  are  m- 
trusted  with   their  management. 

It  has  the  power  of  altering  the  law  on  tte 
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subject  wheneyer.  In  itt  jadgment,  the  Interest 
of  the  minors  or  the  public  good  reqnlres  that  It 
•honld  be  done. 

There  Is  no  right  of  complaint.  If  the  Legls- 
Istnre,  In  rarjlng  the  nature  and  extent  of  the 
s«curlt7,    takes    care    that    the    property    Is    pre* 


A  state  statute  changing  such  security  does  not 
Tlolate  any  contract,  as  there  Is  no  contract  to  t1- 
date  In  such  case. 

[No.  U3.] 

Allied  Mar.  10,  1870.     Decided  Mar.  28,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

This  case  was  brought  on  July  8,  1861,  in 
one  of  the  courts  of  the  State  of  Louisiana,  by 
the  defendant  in  error,  to  recover  the  purchase 
money  for  certain  lots.  The  court  having  en- 
tered judgment  in  favor  of  the  defendant,  an 
appeal  was  taken  to  the  Supreme  Court  of  the 
State,  where  the  said  judgment  was  reversed, 
and  judgment  given  for  the  plaintiff  for 
$915.27,  with  interest  and  costs.  Thereupon 
the  defendant  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Thomas  J.  Durant,  for  plaintiff  in  er- 
ror: 

The  defendant  in  error  brought  suit  in  the 
Fifth  District  Court  of  New  Orleans,  claiming 
from  J.  Lobrano,  plaintiff  in  error,  $916.27, 
the  amount  of  a  cash  installment  of  the  price 
of  certain  real  estate  in  New  Orleans,  which 
had  been  adjudicated  at  public  auction  to  Lo- 
brano, hut  which  the  latter  refused  to  take  and 
comply  with  hb  bid. 

To  this  petition  Lobrano  answered,  that  he 
was  not  bound  to  take  the  property  and  pay  the 
price,  since  the  property  was  buidened  with  a 
legal  mortgage  in  favor  of  minor  children,  of 
a  greater  amount  than  the  value  of  the  prop- 
er^, and  that  the  Act  of  the  Legislature  by 
which  it  was  pretended  that  such  mortgage  had 
been  raised  and  cancelled  was  unconstitutional, 
null  and  void. 

And  the  Fifth  District  Court  of  New  Orleans 
gave  judgment  In  favor  of  the  defendant  there, 
Uie  plaintiff  in  error  here. 

From  that  judgment,  Nelligan,  defendant 
in  error  here,  appealed  to  the  Supreme  Court 
of  Louisiana. 

The  judgment  of  the  Supreme  Court  of  Loui- 
siana in  favor  of  the  validi^  of  the  Act  of  the 
Legislature  of  that  State  of  16th  March,  1859, 
is  erroneous,  on  the  ground  that  this  Act  is 
repugnant  to  the  Constitution  of  the  United 
States. 

"No  state  shall  pass  any  law  impairing  the 
obligations  of  contracts."  U.  S.  Const.  Art.  1, 
sec  10,  sec  1. 

In  Louisiana,  the  father  gives  no  security  for 
the  fidelity  of  his  administration  of  the  minors' 
prpperty.    Civ.  Code  La.  art.  330. 

Ilie  property  of  the  tutor  is  tacitly  mort- 
gaged in  favor  of  the  minor  from  the  day  of  the 
appointment  of  the  tutor,  as  security  for  his  ad- 
ministration, and  for  the  responsibility  which 
results  from  it.    Civ.  Code  La.  arts.  3,  279,  354. 

The  tutor  and  minor  stand  in  relation  to  one 
another  as  parties  to  a  contract  of  the  species 
where  the  obligation  is  contracted  by  the  obli- 
gor (tutor),  without  any  express  agreement  on 
the  part  of  the  obligee  (minor) ;  such  as  are 
{mn<Med  by  the  sole  authority  of  the  law. 
9  Wall. 


See  Civ.  Code,  La.  art.  2,271;  see  Toullier,. 
bk.  3,  tit.  4,  vol.  11,  p.  2;  see  Marcade  234. 

Thfi  mortgage  is  a  legal  right  on  the  prop* 
eity  bound  for  the  disc&rge  of  the  obligation^ 

La.  Civ.  Code,  art.  3250;  art.  3254;  art.  3279; 
art.  3288. 

The  Act  of  the  Legislature  of  Louisiana  im- 
paired the  obligation  by  relieving  the  property 
of  James  Robb  from  the  mortgage,  and  leav- 
ing the  minors  without  securi^. 

3  Story,  Const.  250,  sec.  1379;  Rowlett  v. 
Shepherd,  4  La.  94;  Sabatier  v.  His  Creditors^ 
6  Mart.  (N.  S.),  588. 

Mr.  J.  P.  Homer,  for  defendant  in  error: 

The  court  did  not,  necessarily,  consider  the 
Constitution  of  the  United  States. 

The  article  of  the  Constitution  of  Louisiana 
is  not  similar  to  that  of  the  Constitution  of  the 
United  States;  that  of  Louisiana  provides: 
''No  ez  post  facto  law,  nor  law  impairing  the 
obligation  of  contracts,  shall  be  passed,  nor 
vested  rights  devested,  unless  for  purposes  of 
public  utility  and  for  adequate  compensation 
previously  made."  That  of  the  United  Statea 
provides:  "No  State  shall  pass  any  law  im- 
pairing the  obligation  of*  contracts."  Under 
these  constitutional  provisions,  a  law  may  be 
antagonistic  to  the  Constitution  of  the  State, 
and  not  to  that  of  the  United  States.  In  tne 
case  of  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  540,  the  court  said:  "It  is  clear  that 
this  court  has  no  nght  to  pronounce  an  Act  of 
the  State  Legislature  void,  as  contrary  to  the 
Constitution  of  the  United  States,  from  the 
mere  fact  that  it  devests  antecedent  vested 
rights  of  property.  The  Constitution  of  the 
United  States  does  not  prohibit  the  States  from 
passing  retrospective  laws  generally,  but  only 
ex  post  facto  laws.  See,  also,  U.  S.  v.  Jones,  & 
Pet.  413;  Watson  v.  Mercer,  8  Pet.  110. 

The  writ  of  error  should  be  dismissed. 

The  Victory,  6  Wall.  884, 18  L.  ed.  849 :  Ham 
Mfg.  Co.  V.  Mass.  6  Wall.  636,  18  L.  ed.  900; 
Rector  v.  Ashley,  6  Wall.  142.  18  L.  ed.  733. 

If  a  law  that  chanf^es  or  destroys  a  privilege 
be  not  a  law  impairing  the  obligation  of  con- 
tracts (Civ.  Code,  3153)  neither  can  that  which 
alters,  amends  or  destroys  a  tacit  mortgage,  be 
a  law  impairing  the  obligation  of  contracts.  A 
tacit  mortgage  arises  from  a  statute,  and  so 
does  a  privilege.  Neither  can  arise  from  the 
will  of  contracting  parties. 

See  Stocking  v.  Hunt,  8  Den.  274;  Tarpley  v. 
Hamer,  9  8m.  &  M.318;  Jackson  ▼.  Lampchire^ 
3  Pet.  280;  7  La.  301;  McCracken  v.  Hay  ward, 
2  How.  608;  Oriental  Bank  ▼.  Freese,  18  Me. 
112;  29  Miss.  186. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  only  question  for  discussion  in  this  case 
relates  to  the  power  of  the  Legislature  of 
Louisiana  to  authorize  James  Robb  to  sell  his 
real  estate,  free  from  the  tacit  mortgage  in 
favor  of  his  minor  children.  By  the  Civil  (Ik>de 
of  that  State,  the  father  is  the  administrator  of 
the  estate  of  his  minor  children,  and  does  not, 
as  in  conununities  where  the  conunon  law  pre- 
vails, give  personal  security  for  the  fidelity  of 
his  a£ninistration,  but  his  immovable  prop- 
erty is  tacitly  mortgaged  in  favor  of  the  minor 
from  the  day  of  his  appointment,  as  security 
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for  hi*  tLdminiatTstion  and  for  the  responaibil- 
it7  resulting  from  it. 

In  tliia  condition  of  th«  general  Ian  op  this 
subject,  the  LesialatiiTe  empowered  Jamee 
Kobb,  of  Meir  Orleans,  to  lell  his  real  estate 
under  certain  condition!,  and  directed  so  much 
of  the  proceed!  of  the  «ale  a«  should  be  coming 
to  hie  children  to  Im  invested  tor  their  benefit, 
subject  to  the  approval  of  the  Probate  Court, 
in  certain  species  of  seourttj'  which  could  not 
be  assigned  nor  transferred  until  the  termina- 
tion of  the  administration.  Power  was  given 
to  the  court  to  discbarge  the  mortgage  to  the 
children  on  compliance  with  the  conditions  im- 
posed in  the  Act,  which  was  done  before  the 
sale  in  controvers;. 

It  is  contended  that  the  statute  authorieing 
Kobb  to  sell  is  invalid,  because  it  impaired  the 
obligation  of  a  contract;  but  we  think  this  a 
mistaken  view  of  the  Subject.  It  is  certain 
there  was  no  contract  to  violate,  which  the  par- 
ties themselves  had  any  hand  in  making,  and 
the  inquiry  arises  whether  the  law  has  r  ' 
one  for  them  which  has  been  impaired 
this  statute.  It  will  not  be  questioned  that 
the  L^slature  possesses  the  power  to  de- 
termine by  law  the  manner  in  which  the  estates 
of  infants  shall  be  preserved,  and  to  say  what 
kind  of  security  shall  be  given  by  those  who  are 
intrusted  with  their  management,  and,  if  so,  as 
4  necessary  consequence,  it  has  the  power  of 
altering  the  law  on  the  subject,  whenever  in  its 

i'udgment  the  interest  oft*"?  minors  or  the  pub- 
ic good  requires  that  it  should  be  done. 
In  most  of  the  States  of  the  Union  the  guard- 
Ian  of  the  property  of  a  minor  Rives  bond  with 

fersonal  securities,  for  his  faithful  conduct; 
nt  in  Louisiana,  in  case  the  father  occupies 
tlwt  relation,  a  dilTerent  security  has  been  pro- 
197*]  vided,  'tor  his  entire  real  estate  is  bound 
for  the  proper  discharge  of  his  trust.  The  SC' 
curity  is  called  a  tacit  mortgage,  which  is  noth- 
ing more  than  a  regulation  by  law  to  assure  the 
property  of  the  minor  in  the  custody  of  the 
parent  against  loss.  The  L^slature  thought 
proper  to  adopt  this  measnre  of  protection  as 
■A  general  policy  on  the  subject  to  which  it 
relates,  and  as  there  Is  no  constitutional  re- 
straint on  its  action  in  this  regard,  it  can 
Change  or  modify  this  ^licy  whenever  it  thinks 
proper  to  do  so.  And  it  has  so  far  modified  it, 
that  the  natural  tutor  of  his  minor  child  can 
at  any  time  remove  the  general  lien  on  his 
real  estate,  by  executing  a  mortgage  on  a 
speciQc  part  of  it,  which  he  is  at  lil>erty  to 
change  to  other  property.  This  course  of  pro- 
ceeding, authorized  as  early  as  1630,  must  have 
been  generally  adapted,  and  although  the  se- 
-curity  for  the  minor  is  actually  lessened  by  it, 
as  a  part  is  taken  in  pledge  where  the  whole 
was  previously  bound,  it  does  not  appear  that 
the  constitutionality  of  the  statute  has  ever 
been  questioned.  The  wisdom  of  the  measure 
Is  apparent,  for  the  public  good  requires  that 
the  power  to  alienate  real  estate  sbould  be  re- 
stricted as  little  as  possible,  and  this  consider- 
ation doubtleu  induced  the  Legislature  to  de- 
Sirt  from  Its  original  policy,  which  made  the 
ansfer  of  real  estate,  when  owned  by  a  parent 
whose  minor  children  had  proper^,  vei^  dif- 
ficult. 

The  principle  which  allows  a  change  of  se- 
curity at  all,  neceasarily  leaves  the  legislative 


power  over  the  whole  subject  unabridged,  and 
there  is  no  right  of  complaint,  if  the  Lsiala- 
ture,  in  varying  the  nature  and  extent  of  the 
security,  takes  care  that  the  proper^  is  pr»- 

A  contrary  doctrine,  if  carried  to  its  legiti- 
mate conclusion,  would  seriously  interfere  with 
the  ability  of  the  Legislature  to  perform  one  of 
its  most  important  duties.  Charged  as  it  is 
with  the  duty  of  preserving  the  estate  of  the 
minor,  it  could  not  change  the  character  of  the 
security,  which  it  had  at  one  period  accepted 
as  sufficient  for  the  purpose,  although  it  should 
turn  out  to  be  wholly  inadequate  to  accomp- 
lish the  object.  It  is  not  to  be  presumed  the 
Legislature  will  lessen  the  security,  except  for 
good  cause  nor  jeopard  b^  its  course  *of  ['asS 
action  the  estate  of  the  minor,  but,  should  such 
be  the  case,  the  corrective  cannot  be  applied  bj 
this  court. 

By  the  statute  in  question,  which  was  in- 
tended to  benefit  the  minor  children  of  James 
Robb,  and  was  an  indirect  mode  of  investing 
their  means,  under  legislative  direction,  a 
change  of  security  has  been  effected  and  noth- 
ing more,  and  we  cannot  see  how  these  minors, 
in  the  proper  sense  of  the  term,  have  been  de- 
vested of  any  right  in  consequence  of  tliis 
change.  Be  this  as  it  may,  the  L^slature 
never  contracted  with  them,  or  with  anyone  in 
their  behalf,  not  to  use  its  power  in  this  re- 
gard, and  there  being  no  contract  to  violate, 
there  Is  no  question  in  this  case  which  this 
court  can  review. 

The  judpnent  of  the  Supreme  Court  «rf 
Louisiana  is  affirmed. 


•JOHN  R.  BIGELOW,  PlfT.  In  Err.,  ['339 

DOUGLAS  F.  FORREST. 
i(See  S.  C.  0  Wall.  330-303.) 
Act  of  Congress  in  rc^rd  to  Acts  during  re- 
bellion, effect  of — elTect  of  Confiscation  Aet^ 
took  only  life  interest — who  may  sue  under— 
lieir  may  sue. 
Tbe  Act  at  Congress  of  Mar.  8,  18AS.  In  regard 
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Is  condemtied  and  sold. 
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OD  or  use  of  sucb  property.  ■ 
ml  J.     whose   propettr     """    " 
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.-  those  and 
President    baa 

.„  be  seised. 

The  heir  of  ooe  of  sneh  persons  mar,  after  am 
deatb,  recover  tbe  lands  so  forfeited  and  sold. 

[No.  120.] 

Argued  Mar.  IS,  1B70.     Decided  Mar.  26,  187a 

N  ERROB  to  the  Supreme  Court  of  Appeals 

of  the  Commonwealth  of  Virginia. 
Tbts  was  an  action  of  ejectment,  brought  by 
the  defendant  in  error,  in  the  Circuit  Conrt  of 
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the  County  of  Fairfax,  Virginia,  against  the 
plaintiff  in  error. 

The  history  of  the  case  and  a  statement  of 
the  facts  fully  appear  in  the  opinion  of  the 
court. 

Messrs.  W.  WiUoughby  and  Luke  P.  Poland, 
lor  plaintiff  in  error: 

I.  The  court  erred  in  denying  the  motion  to 
remove  the  cause  to  the  United  States  Circuit 
Court. 

An  Act  of  Congress,  passed  Mar.  3,  1863, 
and  amendments  thereto,  provided  that  on 
such  petition,  properly  made,  such  removal 
shall  be  ordered,  and  the  state  court  shall  not 
have  jurisdiction  to  proceed  further. 

This  is  an  action  of  trespass,  claiming  a 
^rrong  to  have  been  committed. 

But  it  was  an  act  committed  under  color,  at 
least,  of  an  order  ^ven  by  authority  of  the 
President  of  the  United  States. 

II.  The  decree  of  the  District  Court  of  the 
United  States,  condemning  and  confiscating  all 
the  right,  title  and  interest  of  the  original 
owner,  is  binding  upon  all  but  .the  appellate 
courts. 

It  does  not  appear  in  the  record  that  there 
was  any  irregularity  in  the  proceeding  before 
the  district  court.  Every  act  of  a  court  of  com- 
petent jurisdiction  shall  be  presumed  to  have 
been  rightly  done,  until  the  contrary  appears. 

Voorhees  v.  Jackson.  10  Pet.  449. 

But  even  if  it  did  appear  that  there  were  ir- 
regularities  in  the  mode  of  proceeding,  they 
^uld  not  be  inquired  into  by  a  state  court,  it 
as  only  the  jurisdiction  of  the  United  States 
District  Court  that  can  be  assailed. 

Jurisdiction  of  these  cases  is  given  to  the  dis- 
trict court.  That  court  acquires  jurisdiction  by 
A  seizure  of  the  property.  After  such  seizure 
aU  judgments,  sentences  and  decrees  affecting 
the  property  so  seized,  are  conclusive  upon  aU 
the  world  from  the  time  of  such  seizure,  and 
no  proceeding  can  be  avoided  for  any  subse- 
quent irregularity. 

4  Cranch,  278,  296;  7  Cranch,  423;  6  Cranch, 
184;  3  Binn.  220;  1  Paine  (C.  C),  626;  The 
Bolina  and  Cargo,  1  Gall.  81,  83;  2  Pars.  Merc. 
Lu  535;  3  Pet.  193;  1  Wall.  634,  17  L.  ed.  697; 
2  WaU.  342,  17  L.  ed.  873;  9  Pet.  8;  1  Pet.  340; 
«  Pet.  729,  2  How.  338. 

It  is  true  that  there  was  no  personal  service 
of  process  on  the  original  owner,  and  no  serv- 
ice of  process  except  by  publication ;  but  juris- 
diction did  not  depend  upon  that  fact.  This 
being  a  proceeding  in  rem,  jurisdiction  at- 
tached by  the  seizure  of  the  property.  From 
the  time  of  such  seizure  no  proceedings,  how- 
ever irr^ruiar  or  erroneous,  can  be  corrected  in 
this  way. 

Slocum  V.  Mayberry,  2  Wheat.  1;  Gelston  v. 
Hqyt,  3  Wheat  246. 

It  is  absurd  to  say  that  personal  service 
should  be  made  upon  a  person  within  the  lines 
of  the  enemy.  It  does  not  appear  in  this  case 
whether  there  was  a  trial  by  jury.  If  that 
mode  of  trial  is  proper,  the  presumption  must 
be  that  there  was  such  a  trial. 

The  Sarah,  8  Wheat.  391;  Armstrong's  case, 
«  Wall.  766,  18  L.  ed.  882. 

m.  The  defendant  in  error,  plaintiff  in  the 
«uit  in  the  court  below,  is  admitted  to  have 
been  one  of  the  persons  described  in  section  5 
of  the  Confiscation  Act,  and  the  facts  show  him 
9  Wall.  U.  S.  Book  19. 


to  have  been  one  also  of  the  persons  described 
in  section  6  of  such  Act.  In  both  of  these  sec- 
tions, the  Act  declares  that  ''It  shall  be  a  suffi- 
cient bar  to  any  suit  brought  by  such  person 
for  the  possession  or  the  use  of  such  property, 
or  any  of  it,  to  allege  and  prove  that  he  is  one 
of  the  persons  described  in  this  section." 

No  amount  of  argument  could  make  this 
point  clearer  than  this  statement  in  the  law 
itself.  It  is  positive,  unequivocal  and  com- 
pletely decisive  of  this  whole  case. 

Nor  was  it  necessary  that  this  fact  should 
have  been  pleaded  specially  or  in  abatement. 

Virginia  Code  of  1860,  ch.  135,  sec.  13. 

The  Act  under  consideration  is  in  all  its 
parts  constitutional. 

Its  object  is  to  raise  money  for  the  purpose 
of  applying  the  same  for  the  support  of  the 
Army  of  the  United  States. 

The  land  was  in  territorv  held  by  those  who 
have  been  held  to  be  public  enemies.  The 
defendant  in  error  and  the  original  owner  were 
both  in  actual  arms  against  the  government. 

The  lives,  liberty  and  property  of  public  ene- 
mies lie  at  the  mercy  of  the  conqueror. 

1  Kent,  Com.  96;  Vat.  L.  Nat.  b.  3,  chapt. 
8,  9,  13;  Ware  v.  Hilton,  3  Dall.  199;  see,  also. 
Cooper  V.  Telfair,  4  DalL  14;  Smith  v.  Md.  6 
Cranch,  286. 

The  decree  of  the  district  court  confiscating 
all  the  right,  title  and  interest  of  the  original 
owner,  was  fully  authorized  by  the  law. 

This  is  not  a  proceeding  in  the  nature  of  a 
bill  of  attainder. 

The  constitutional  limitation  upon  bills  of 
attainder  does  not  apply  to  proceedings  in 
courts,  in  individual  cases,  where  there  are 
regular  trials  and  formal  proceedings  in  which 
the  individual  has  full  opportunity  to  defend. 

The  last  clause  of  the  Joint  Resolution,  ex- 
planatory of  the  Confiscation  Act,  was  passed 
out  of  abundant  and  I  think  superfluous  cau- 
tion, to  keep  the  Act  within  the  limits  of  the 
Constitution. 

Certainly,  it  was  not  designed  to  fall  short  of 
the  power  given  by  the  Constitution. 

Any  other  construction  of  the  real  intention 
of  Congress  than  that  we  give  it,  would  defeat 
the  very  object  of  the  bill,  which  was  to  raise 
money  for  the  support  of  the  army.  In  any 
event,  the  tenure  of  a  mere  life  estate  would 
be  so  imcertain,  that  but  very  little  money 
could  be  raised  upon  it. 

Such  a  construction  should  not  be  given  to 
an  Act  of  Congress,  if  it  is  possible  to  give  any 
other  reasonable  view  of  its  intention. 

See  opinion  of  Judge  Underwood  in  U.  S.  v. 
Latham,  found  in  McPherson,  Hist.  Rebellion, 
206. 

The  word  "forfeiture"  is  always  spoken  of 
as  referring  to  all  the  interest  a  man  has  in 
property.  It  is  one  of  the  modes  of  absolute 
conveyance  of  real  estate,  and  the  word  is 
never  used  in  any  other  legal  sense. 

2  Bl.  267. 

Messrs.  Lawrence  B.  Taylor  and  Conway 
Robinson,  for  defendant  in  error: 

The  12th  section  of  the  Act  of  Congress  of 
1789  did  not  prohibit  the  state  court  from  pro- 
ceeding further  in  the  cause. 

Parker  v.  Overman,  18  How.  141,  16  L.  ed. 
319;  Livingston  ▼.  Gibbons,  4  Johns.  Ch.  98; 
West  V.  Aurora,  6  Wall.  141,  18  L.  ed.  820. 
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As  to  the  Act  of  March,  1863,  it  may  be  ob- 
served, in  the  language  of  the  Supreme  Court 
of  Massachusetts,  that  "It  was  passed  fla- 
grante bello  and  without  a  due  consideration 
of  the  independence  of  the  state  courts." 

Wetherbee  v.  Johnson,  14  Mass.  419. 

Provisions  of  the  Act  other  than  those  there 
discussed,  have  in  more  recent  cases  been  held 
unconstitutional. 

Ohio  V.  Bliss,  3  Grant,  427 ;  Jones  v.  Seward, 
Id.  431 ;  Jones  v.  Seward,  41  Barb.  277. 

This  case  does  not  come  within  the  same. 

S.  &  L.  R.  R.  Co.  T.  Boston  &  Lowell  R.  Co. 
21  Law  Rep.  210. 

A  suit  cannot  be  removed  to  and  proceeded 
in,  in  the  Circuit  Court  of  the  United  States, 
if  it  could  not  have  been  brought  therein  by 
original  process. 

Beardsley  v.  Torrey,  4  Wash.  (C.  C),  288; 
Den  V.  N.  J.  4  Wash.  C.  C.  344;  Smith  v. 
Rines,  2  Sumn.  346;  Coggill  v.  Lawrence,  2 
Blatchf.  307;  Van  Zandt  v.  Maxwell,  2  Blatchf. 
421;  Abranches  ▼.  Schell,  4  Blatchf.  261;  War- 
ner T.  Fowler,  4  Blatchf.  311;  Wood  v.  Mat- 
thews,  23  Vt.  737 ;  Freeman  v.  Robinson,  7  Ind. 
323. 

It  is  very  clear  that  this  is  not  withii^  the 
meaning  of  the  Act  of  March  3,  1863,  a  suit 
for  any  arrest  or  imprisonment  made,  or  other 
trespasses  or  wrongs  done  or  committed,  or  any 
act  omitted  to  be  done,  by  virtue  or  under  color 
of  any  authority  derived  from  or  exercised 
"by  or  under  the  President  of  the  United 
States."  Rives,  J.,  though  differing  from  the 
majority  of  the  court  in  other  respects,  con- 
curred on  this  point  in  Martin  "v.  Snowdon,  18 
Gratt.  121. 

On  the  merits  the  judgment  must  be  deemed 
correct,  and  be  affirmed,  unless  it  appear  to  be 
erroneous  by  facts  agreed  and  made  part  of  the 
record,  in  the  manner  required  by  the  decisions 
of  this  court. 

Graham  v.  Bayne,  18  How.  60,  16  L.  ed.  265; 
Guild  ▼.  Frontin,  18  How.  135,  15  L.  ed.  290; 
Suydam  t.  Williamson,  20  How.  428,  15  L.  ed. 
978;  Kelsey  v.  Forsyth,  21  How.  85,  16  L.  ed. 
32;  Campbell  v.  Boyreau,  21  How.  226,  16  L.  ed. 
96;  and  it  does  not  so  appear. 

On  the  contrary,  supposing  the  court  can 
look  at  the  agreement  between  the  parties,  it 
distinctly  appears  that  from  French  Forrest, 
who  was  seised  in  fee  of  the  land  in  question, 
the  right  in  fee  did,  on  his  death,  descend  to 
the  plaintiff  in  ejectment,  without  any  dim- 
inution by  reason  of  the  Marshal's  sale,  the 
right  under  which  could  not  continue  beyond 
the  life  of  French  Forrest;  for  not  only  is  it 
provided  by  the  Constitution  (art.  3,  sec.  3, 
clause  2),  that  "No  attainder  of  treason  shall 
work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attained,"  but  it 
is  paA  of  the  history  of  the  legislation  of  July, 
1862,  that  the  President  prepared  the  draft  of 
a  message  objecting  to  provisions  that  might 
result  "In  the  devesting  of  title  forever;"  that 
before  his  message  was  presented  to  Congress, 
a  Joint  Resolution  was  passed  to  remove  his 
objections;  that  this  Resolution  expressly  pro- 
vides, "Nor  shall  any  punishment  or  proceed- 
ings under  said  Act  be  so  construed  as  to  work 
a  forfeiture  of  the  real  estate  of  the  offender  be- 
yond his  natural  life. 

Although  the  Act  said  that  the  party  "Shall 


forfeit  all  his  lands,**  yet  they  said  what  lands 
he  had,  "Ought  to  appear  by  record,  and  is  not 
matter  of  averment;  which  is  not  sufficient;  for 
words  without  a  record  are  not  allowable  to 
entitle  the  King;"  but  his  title,  in  cases  of  trea- 
son, ought  always  to  appear  by  record;  and 
where  it  does  not  appear  by  record,  what  cer- 
tain land  the  parties  attained  had,  the  com- 
mon law  will  never  adjudge  the  freehold  ia 
deed  or  in  law,  of  any  land  to  be  in  the  King, 
until  office  found. 

Nichols  V.  Nichols,  Plowd.  486. 

This  has  been  repeatedly  recognized. 

Winchester's  case,  3  Co.  2  a;  case  of  Altott 
Woods,  1  Coke,  26. 

The  cases  show  that  conviction  is  not  enough 
where  there  is  no  attainder. 

Rex  V.  Willes,  3  B.  &  Aid.  510;  Rex  v.  Brid- 
ger,  1  Mees.  &  W.  145;  Tyrw.  ft  Gr.  437. 

That  there  must  be  some  further  act. 

Doe  V.  Evans,  5  B.  &  C.  584. 

That,  even  in  cas'e  of  attainder,  an  estate  of 
freehold  is  not  devested  without  office  found; 
that  an  action  of  ejectment  may  be  maintained 
upon  the  demise  of  a  person  actually  attained. 

Doe  V.  Pritchard,  15  B.  &  Ad.  781;  S.  C.  2 
Nev.  ft  M.  489. 

But  if  the  Act  of  Congress  admits  of  such  a 
construction  as  is  contended  for,  it  was  ps^sed 
without  authority.  According  to  that  common 
law  which  is  our  birthright,  forfeiture  of  real 
estate  for  crime,  though  that  crime  be  treason, 
does  not  precede,  but  is  a  mere  consequence  of 
attainder. 

4  Bl.  Com.  381;  Hales  v.  Petit,  Plowd.  260; 
Leicester  v.  Hey  don,  4  Bl.  Com.  390. 

The  matter  appears  still  plainer  when  the 
Amendments  to  the  Constitution,  especially 
articles  4,  5,  6,  8,  are  looked  to— articles  which 
provide  that  a  person  is  not  to  be  deprived  of 
his  property,  "without  due  process  of  law;'' 
nor  held  to  answer  for  the  act,  alleged  to  be 
crime,  unless  on  a  presentment  or  indictment 
of  the  nature  and  cause  of  the  accusation ;  un- 
less on  a  presentment  or  indictment  of  a  grand 
jury;  that  he  has  a  right  to  be  informed 
through,  such  presentment  or  indictment  of  the 
nature  and  cause  of  the  accusation;  and  "The 
right  to  a  speedy  and  public  trial  by  an  im- 
partial jury." 

Ex  parte  Milligan,  4  Wall.  119, 18  L.  ed.  295; 
Cummings  v.  Mo.  4  Wall.  320,  18  L.  ed.  362; 
Ex  parte  Garland,  4  Wall.  377,  18  L.  ed.  369; 
Martin  v.  Snowdon,  18  Grat.  133,  134;  Norris 
V.  Doniphan,  12  Am.  L.  R.  171  (4  Met  Ky* 
385). 

Such  presentment  or  indictment,  such  dis- 
tinct allegation  of  the  nature  and  cause  of  the 
accusation  as  the  Constitution  contemplates^ 
might  have  been  fully  answered  by  the  plea  of 
pardon  or  amnesty. 

Const.  U.  S.  art.  2,  sec.  2,  clause  1;  Arm- 
strong's Foundry,  6  Wall.  766,  18  L.  ed.  882; 
V.  S.  V.  Hart,  6  Wall.  770,  18  L.  ed.  884. 

The  District  Court  of  the  United  States  had 
no  jurisdiction  to  make  such  decree  as  it  made 
Nov.  9,  1863.  Judge  Washington  distinguishes 
sucli  cases  from  one  not  of  sdmiralty  jurisdic- 
tion. 

''If  the  object  be  to  punish  the  offender  in 
his  person  or  property  generally,"  he  does  not 
question  but  that  the  trial  **must  be  by  jury.** 

CUrk  ▼.  U.  S.  2  Wash.   (C.  C),  522;  The 
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Samuel,  1  Wheat.  14;  The  Octavia,  1  Wheat. 
20;  The  Sarah,  8  Wheat.  391;  1  Stat,  at  L.  76, 
MC  9;  1  Bright.  Dig.  231,  sec.  11. 

Accordingly,  there  was  a  right  to  such  trial 
in  cases  under  the  Act  of  Aug.  6,  1861. 

Union  Ins.  Co.  ▼.  U.  8.  6  Wall.  763,  18  L.  ed. 
879;  Armstrong's  Foundry,  6  Wall.  769,  18  L. 
ed.  884;  St.  Louis  Street  Foundry,  6  Wall.  770, 
18  L.  ed.  884. 

Kr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment  originally 
brought  by  Douglas  F.  Forrest,  in  the  Circuit 
Court   for   the   County  of   Fairfax,   Virginia, 
against  John  R.  Bigelow,  the  defendant  below, 
now  plaintiff  in  error.    The  defendant  having 
pleaded  two  issues  on  the  8th  day  of  Novem- 
ber, A.  D.  1867,  filed  his  petition  for  the  re- 
moval of  the  cause  into  the  Circuit  Court  of 
the  United  States,  under  the  provisions  of  the 
5th  section  of  the  Act  of  Congress  of  March  3d, 
1863    (12  Stat,  at  L.  765),  entitled  "An  Act 
Kelating  to   Habeas    Corpus    and   Regulating 
Judicial  Proceedings  in  Special  Cases."    The 
prayer   of   the   petition   was   denied,   and   by 
agreement  of  the  parties  a  case  was  stated  in 
the  nature  of  a  special  verdict,  upon  which  the 
court  gave  judgment  for  the  plaintiff.    A  pe- 
tition was  then  presented  to  the  District  Court 
of  Appeals  praying  for  a  writ  of  supersedeas 
to  the  judgment,  and  assigning  as  error  that 
the  Circuit  Court  denied  the  motion  to  remove 
the  cause  into  the  Circuit  Court  of  the  United 
States  upon  the  petition  which  had  been  filed 
for  such  removal,  and  also  that  the  judgment 
was  not  warranted  by  the  facts  found  in  the 
agreement  made  in  lieu  of  a  special  verdict, 
and  that  it  was  against  the  law  and  the  evi- 
dence.   The   District  Court  of  Appeals,  how- 
ever, being  of  opinion  that  no  error  had  been 
committed  in  the  cause  by  the  Circuit  Court  of 
Fairfax   County   refused   the   supersedeas.    A 
petition  was  then  presented  by  the  defendant 
to  the  Supreme  Court  of  Appeals  of  the  State, 
complaining  of  the  action  of  the  District  Court 
of  Appeals,  and  praying  for  a  writ  of  super- 
sedeas  to  the  judgment,  assigning  the  same 
errors  which  he  had  assigned  in  his  petition  to 
344*]   the  •district  court.    The  application  to 
the  Supreme  Court  was  unsuccessful.    The  su- 
persedeas was  denied,  and  thereupon  this  writ 
of  error  has  been  sued  out. 

The  first  question  presented  by  the  record  for 
our  consideration  is  whether  there  was  error  in 
the  refusal  of  the  State  Circuit  Court  to  allow 
a  removal  of  the  cause  into  the  Circuit  Court 
of  the  United  States;  for  if  there  was  not, 
there  is  no  ground  for  complaint  that  the  Su- 
preme Court  of  Appeals  had  denied  a  super- 
sedeas to  the  judgment  because  the  removal 
prayed  for  had  not  been  allowed. 

The  Act  of  Congress  of  March  3d,  1863,  un- 
der which  the  right  to  remove  the  cause  was 
claimed,  and  under  which  the  ri^ht  existed,  if 
It  existed  at  all,  enacted  in  its  5th  section,  that 
if  any  suit  or  prosecution,  civil  or  criminal,  had 
been  or  should  be  commenced  in  any  state 
court  against  any  officer,  civil  or  military,  or 
against  any  other  person,  for  any  arrest  or  im- 
prisonment made,  or  other  trespasses  or  wrongs 
done  or  committed,  or  any  act  omitted  to  be 
done,  at  any  time  during  the  then  existing  re- 
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hellion,  by  virtue  or  under  color  of  any  author- 
ity derived  from  or  exercised  by  or  under  the 
President  of  the  United  States,  or  any  Act  of 
Congress,  the  defendant  misht  effect  the  re- 
moval of  the  cause  into  the  Circuit  Court  of  the 
United  States  holden  in  the  district  wheie 
*the  suit  might  be  pending.  The  Act  [*3^8 
prescribed  the  course  to  be  pursued  in  order  to- 
stay  the  proceedings  in  the  state  court  and 
transfer  the  cause  into  the  federal  tribunal.  It 
must  be  conceded  that  the  plaintiff  in  error 
complied  with  the  requisitions  of  the  statute 
and  its  supplements  respecting  the  form  of 
procedure  for  a  removal  of  his  cause.  It  re- 
mains, therefore,  only  to  inquire  whether  tho 
action  was  one  which,  under  the  Act  of  Cong- 
gress,  could  be  removed.  It  was  an  action  of 
ejectment,  commenced  on  the  first  of  April, 
1867,  in  which  the  plaintiff  averred  seisin  in 
himself  on  the  first  day  of  January,  1867,  and 
an  entry  by  the  defendant  upon  the  land  on  the, 
same  day,  and  a  withholding  of  the  possession. ' 
It  might,  perhaps,  be  sufficient  to  say  that  the 
act  complained  of,  for  which  the  suit  was 
brought,  was  not,  as  described  by  the  statute, 
"an  arrest  or  imprisonment  made,"  or  "other 
trespass  or  wrong  done  or  committed,"  or  "an 
act  omitted  to  t^  done  during  the  rebellion.'' 
It  is  to  suits  for  acts  done  or  omitted  to  be 
done  during  the  rebellion  exclusively  that  the 
statute  is  applicable,  and  prior  to  January  1st, 
1867,  the  r^ellion  had  ceased  to  exist. 

But  we  do  not  rest  our  judgment  upon  so 
narrow  ground.    In  our  opinion,  the  statute 
was  not  intended  to  apply  to  actions  of  eject- 
ment.   It  is  manifest  to  us  that  Congress  had 
in  view  only  personal  actions  for  wrongs  done 
under  authority  or  color  of  authority  of  the 
President  of  the  United  States,  or  of  some 
Act  of  Congress.    The  4th  section  made  any 
order  of  the  President,  or  under  his  authority, 
a  defense  in  all  courts  to  any  action,  civil  or 
criminal,  pending  or  to  be  commenced,  for  any 
search,  seizure,  arrest  or  imprisonment  made, 
done  or  committed,  or  acts  omitted  to  be  done, 
under  and  by  virtue  of  such  order,  or  under 
color  of  any  law  of  Congress.    The  description 
of  the  causes  of  action  mentioned  in  the  5th 
section  is  slightly  different,  not  quite  so  de- 
tailed and  specific,  but  it  is  evident  that  they 
were  intended  to  be  the  same  in  both  sections, 
as  well  as  in  the  7th,  which  prescribed  a  statu- 
tory limitation  to  suits  and  prosecutions.    The 
specification,  which  all  of  these  sections  con- 
tain, of  arrests  and  imprisonments,  or,  as  in 
the  4th  section,  of  searches,  ^seizures,  ar-  [^349 
rests    and    imprisonments,    followed   by    more 
general  words,  justifies  the  inference  that  the 
other    trespasses    and   wrongs   mentioned    are 
trespasses  and  wrongs  ejusdem  generis,  or  of 
the  same  nature  as  those  which  had  been  pre- 
viously specified.   This  construction  is  fortified 
by  the  consideration  that  the  mischief  against 
which  the  statute  was  intended  to  guard  was 
manifestly   the    excitement   and    prejudice   so 
likely,  in  times  of  intense  popular  feeling,  to 
attend  suits  in  local  courts  for  personal  wrongs ; 
excitement  and  prejudice  which  might  render  a 
fair  trial  difficult,  and  which  might,  indeed, 
greatlj  embarrass  the  government.    The  same 
mischiefs,  in  the  same  degree,  could  hardly  have 
been  expected  to  attend  the  trial  of  possessory 
actions  for  real  estate.    The  action  of  ejec^ 
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ment  is  not  a  personal  action,  and  it  appears  to 
us  not  to  be  embraced  in  any  of  the  classes 
mentioned  in  the  4th,  5th  and  7th  sections  of 
the  Act. 

It  follows  that  there  was  no  error  in  disal- 
lowing the  removal  of  this  case  into  the  Cir- 
cuit Court  of  the  United  States. 

We  proceed  next  to  inquire  whether  there 
"was  error  in  the  judgment  of  the  court  upon 
the  merits  of  the  case.  The  plajntiff  below 
claimed  the  land  as  the  sole  heir  of  his  father, 
French  Forrest,  who  had  been  the  o^vner  down 
to  September  1st,  1863,  and  who  died  intestate 
on  the  24th  day  of  November,  18G6.  The  de- 
fendant claimed  as  a  purchaser  under  a  decree 
of  confiscation  made  by  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Virginia,  on  the  9th  day  of  November,  1863. 
French  Forrest,  the  father  of  the  plaintiff,  was 
an  officer  in  the  na\'y  of  the  Confederate  States 
•  from  July  1st,  1862,  until  April,  1865.  In  Sep- 
tember, 1863,  under  the  Act  of  Congress  of 
July  lith,  1862,  known  as  the  Confiscation  Act 
(12  Stat,  at  L.  589),  the  land  in  controversy 
"was  seized  as  his  property,  libeled  in  the  Dis- 
trict Court  of  the  United  States,  and,  on  the 
9th  of  November  next  following,  a  decr?»  of 
condemnation  was  entered,  and  the  land  was 
ordered  to  be  sold  by  the  Marshal.  Whether 
there  was  a  venditioni  exponas  issued,  as  was 
ordered  by  the  court,  does  not  appear  from  the 
oase  stated  (to  which  alone  we  can  look  for 
350*]  the  •facts),  except  that  the  Marshal's 
deed  recites  its  issue.  We  may  assume  that 
there  was.  The  property  was  sold  at  the  Mar- 
ehal's  sale  and  a  deed  was  made  to  the  pur- 
chasers. Si]ibsequently,  and  before  the  insti- 
tution of  this  suit,  the  entire  interest  acquired 
by  the  purchase  became  vested  in  Bigelow,  the 
defendant.     But  what  was  that  interest? 

The  5th  section  of  the  Confiscation  Act  of 
July  17th,  1862,  enacted  that  it  should  be  the 
duty  of  the  President  of  the  United  States  to 
cause  the  seizure  of  all  the  estate  and  property, 
moneys,  stocks,  credit  and  effects  of  certain 
|)ersons  described  in  six  classes,  and  to  apply 
and  use  the  same  and  the  proceeds  thereof  for 
the  support  of  the  army.  To  one  or  more  of 
these  classes  French  Forrest  belonged.  That  it 
vfSLB  not  intended  the  mere  act  of  seizure  should 
vest  the  property  seized  in  the  United  States 
it  plain  from  the  provisions  of  the  7th  section, 
*which  enacted  that  to  secure  the  con4emnation 
and  sale  of  any  such  property,  after  the  same 
shall  have  been  seized,  proceedings  in  rem 
ehould  be  instituted  in  a  district  court,  and 
that  if  it  should  be  found  to  have  belonged  to 
a  person  engaged  in  rebellion,  or  who  had 
^ven  aid  or  comfort  thereto,  it  should  be  con- 
demned as  enemy's  property,  and  become  the 
property  of  the  United  States,  and  that  it 
mi^t  be  disposed  of  as  the  court  might  decree. 
Concurrently  with  the  passage  of  this  Act, 
Congress  also  adopted  a  Joint  Resolution  (12 
Stat,  at  L.,  627)  explanatory  of  it,  whereby  it 
vfAa  resolved  that  no  pimishment  or  proceedings 
under  the  Act  should  be  so  construed  as  to 
^ork  a  forfeiture  of  the  real  estate  of  the  of- 
fender beyond  his  natural  life.  It  is  a  well 
known  fact  in  our  political  history  that  this 
resolution  was  adopted  in  consequence  of 
doubts  which  the  President  entertained  respect- 
lag  the  power  of  Confess  to  prescribe  a  forfei- 


ture of  longer  duration  than  the  life  of  the  of- 
fender. Be  this  as  it  may,  the  Act  and  the 
Resolution  are  to  be  construed  together,  and 
they  admit  of  no  doubt  that  all  which  could, 
imder  the  law,  become  the  property  of  the 
United  States,  or  could  be  sold  by  virtue  of  a 
decree  of  condemnation  and  order  of  sale,  was  a 
right  to  the  property  seized,  terminating  with 
the  life  of  the  person  for  whose  act  it  had  been 
seized.  It  follows,  *then,  that  the  estate  [*35x 
acquired  by  the  purchaser  at  the  Marshal's  sale 
expired  on  the  24th  day  of  November,  1866, 
when  French  Forrest  died. 

It  is  argued,  however,  on  behalf  of  the  plain- 
tiff in  error,  that  the  decree  of  confiscation  in 
the  District  Court  of  the  United  States  is  con- 
clusive that  the  entire  right,  title,  interest  and 
estate  of  French  Forrest  was  condemned  and 
ordered  to  be  sold,  and  that  as  his  interest  was 
a  fee  simple;  that  entire  fee  was  confiscated 
and  sold.  Doubtless,  a  decree  of  a  court,  hav- 
ing jurisdiction  to  make  the  decree,  cannot  be 
impeached  collaterally;  but,  under  the  Act  of 
Congress,  the  district  court  had  no  power  to 
order  a  sale  which  should  confer  upon  the  pur- 
chaser rights  outlasting  the  life  of  French  For- 
rest. Had  it  done  so  it  would  have  transcended 
its  jurisdiction.  And  it  attempted  no  such 
thing.  The  decree  made  has  not  that  meaning. 
It  is  true,  the  cause  in  the  district  isourt  was 
entitled,  "United  States  against  all  the  right, 
title,  interest  and  estate  of  French  Forrest  in 
and  to  all  that  certain  piece,  parcel,  or  lot  of 
land"  (describing  it);  but  all  this  is  descrip- 
tive, not  of  quantity  of  estate,  but  of  the  anb- 
ject  of  seizure,  and  that  was  land.  The  pro- 
ceeding was  required  by  the  Act  of  Congress 
to  be  in  rem,  and  the  decree  condemned,  not  the 
estate  of  French  Forrest,  but,  using  its  own 
words,  "the  real  property  mention^  and  de- 
scribed in  the  libel."  The  Marshal  was  ordered 
to  sell  the  said  property,  the  boundaries  of 
which  were  given  in  the  title  to  the  decree. 
Had  the  purchasers  looked  at  that  decree  (and 
knowledge  of  it  must  be  attributed  to  them), 
they  would  have  seen  that  it  was  a  decree  of 
confiscation  of  the  land,  and  they  were  bound 
to  know  its  legal  effect.  It  is,  therefore,  a 
mistake  to  argue  that  the  plaintiff  below  was 
permitted  to  impeach  collaterally  the  decree 
under  which  the  Marshal's  sale  was  made,  or 
that  the  judgment  of  the  court  in  this  case  im- 
peaches it.  The  argument  assumes,  what  can- 
not be  admitted,  that  the  decree  of  the  district 
court  established  a  confiscation  reaching  beyond 
the  life  of  French  Forrest,  for  whose  offenae  the 
land  was  condemned  and  sold. 

*It  has  been  further  argued  on  behalf  [^35* 
of  the  plaintiff  in  error,  that  the  plaintiff  be- 
low was  barred  against  maintaining  hia  suit 
by  the  latter  clause  of  the  6th  section  of  the 
Act  of  1862,  which  enacted  that  it  shall  be  a 
sufficient  bar  to  any  suit  brought  by  such  per- 
son for  the  possession  or  use  of  such  property 
or  any  of  it,  to  allege  and  prove  that  he  is  one 
of  the  persons  described  in  the  section.  The 
agreed  statements  of  facts,  in  lien  of  a  special 
verdict,  finds  that  the  plaintiff  is  one  of  the 
persons  described  in  said  section  6th;  bnt 
it  immediately  explains  this  by  adding, 
"that  is  to  say,  he  acted  as  an  officer  of  the 
army  and  navy  of  the  so-called  Confederate 
States  from  and  after  the  passage  of  said  Act 
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until  April,  1866.**  Was  he,  therefore,  harred 
from  maintaining  the  ejectment?  The  land 
was  not  seized  or  condemned  for  any  act  of 
his.  He  had  no  interest  in  it  when  it  was  de- 
elared  forfeited.  He  could  not  have  been  heard 
in  opposition  to  the  decree  of  forfeiture.  That 
proceeding  was  wholly  inter  alias  partes.  If, 
therefore,  he  is  not  at  liberty  to  assert  his 
claim,  he  is  denied  the  right  to  his  property 
without  trial,  without  any  procedure  in  due 
course  of  law,  and  the  practical  effect  of  the 
bar  is  to  assure  to  the  purchaser  at  the  Mar- 
shal's sale  the  enjoyment  of  the  property  after 
his  right  has  expired,  and  to  give  him  by  estop- 
pel a  greater  estate  than  he  purchased.  No 
construction  of  the  Act  of  Congress  that  works 
such  results  can  be  accepted.  It  is  plainly 
against  the  true  meaning  of  the  Act.  We  have 
already  remarked  that  the  Act  and  the  con- 
temporaneous resolution  must  be  construed  to- 
gether. The  latter  declares  that  the  Act  shall 
not  be  construed  to  work  a  forfeiture  of  the 
real  estate  of  the  offender  beyond  his  natural 
life.  It  can  do  this  neither  directly  nor  in- 
directly. The  punishment  inflicted  upon  him 
is  not  to  descend  to  his  children.  His  heritable 
blood  is  not  corrupted.  It  is,  of  course,  neces- 
sary to  give  such  an  interpretation  to  the  words 
of  the  statute  that  they  shall  not  contravene 
the  declared  intent  of  Congress.  And  this  may 
be  done  and  effect  given  to  every  part,  by  hold- 
ing that  the  persons  described  in  the  5th  sec- 
tion, who  are  barred  from  bringing  a  suit  for 
353*]  the  possession  or  use  of  *such  property, 
are  those,  and  those  only,  whose  property  the 
President  has  caused  to  be  seized.  Such  we 
think  is  the  meaning  of  the  clause  barring 
suits. 

This  is  all  that  need  be  said  of  the  case.  It 
is  enough  to  show  that,  in  our  opinion,  none  of 
the  errors  assigned  have  any  real  existence. 
We  do  not  care  to  speculate  upon  the  anonmlies 
presented  by  the  forfeiture  of  lands  of  which 
the  offender  was  seized  in  fee,  during  his  life 
and  no  longer,  without  any  corruption  of  his 
heritable  blood;  or  to  inquire  how,  in  such  a 
case,  descent  can  be  cast  upon  his  heir,  notwith- 
standing he  had  no  seisin  at  his  death.  Such 
speculations  may  be  curious,  but  they  are  not 
practical,  and  they  can  give  no  aid  in  ascer- 
taining the  meaning  of  the  statute. 

Judgment  affirmed. 
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THE    COMMONWEALTH    OP    KENTUCKY. 

(See  S.  C.  9  Wall.  353-364.) 

Government  securities  not  taxable — shares  in 
banks  taxable— Kentucky  law— banks  may 
pay  tax  on  shares. 

When  the  capital  of  «  bank  Is  Invested  !n  the 
securities  of  toe  goTernmentt  it  cannot  be  taxed. 

The  sliareholders  of  a  bank  may  be  taxed  by 
the  States  on  shares  so  held  by  them,  although  all 
the  capital  of  the  bank  be  invested  in  federal  se- 
eoritles.  ^.  ^    . 

The  reTenne  law  of  Kentucky,  which  imposes 
a  tax  on  bank  stock.  Is  a  tax  on  the  shares  of  the 
ttockholders. 

Note. — State  taxation  of  national  banks — see 
notes.  7  L.  ed.  U.  8.  939;  45  L.R.A.  737. 

•  Wall. 


It  Is  not  to  be  deemed  a  tax  on  the  capital  of 
the  bank,  because  the  law  requires  the  ofllcers  of 
the  bank  to  pay  this  tax  on  the  shares  of  its  stock- 
holders. 

A  question  that  was  not  raised  In  the  court  be> 
low  cannot  be  raised  here. 

[No.  103.] 

Argued  Mar.  4,  1870.       Decided  Mar.  28,  1870i 

IN  ERROR  to  the  Court  of  Appeals  of  thtt 
State  of  Kentucky. 

A  petition  was  filed  in  the  Franklin  Circuit 
Court,  State  of  Kentucky,  by  the  plaintiff  in 
error,  to  recover  judgment  for  the  amount  of  a 
certain  tax.  Upon  a  demurrer  to  the  said  peti- 
tion, the  said  court  entered  a  decree  dismissing 
the  petition.  The  plaintiff  then  took  an  ap- 
peal to  the  Court  01  Appeals  of  that  State,  by 
which  court  the  said  decree  was  reversed,  and 
thereupon  the  defendant  sued  on  this  writ  of 
error. 

A  full  statement  of  the  case  appears  in  thtt 
opinion  of  the  court. 

Messrs.  Pirtle  and  Caruth  and  John  A.  Willf^ 
for  plaintiff  in  error: 

A  tax  on  the  capital  stock  of  plaintiff  in  er- 
ror cannot  be  collected. 

First.  Because  of  its  investment  in  govern- 
ment bonds.  It  is  alle^d  in  the  3d  paragraph 
of  the  answer  and  admitted  by  the  State,  that 
the  entire  capital  stock  in  the  plaintiff  in  error 
is  now  and  has  been  ever  since  its  organization^ 
invested  in  government  bonds  and  securities. 

A  tax  upon  the  capital  stock  is  a  tax  upon 
the  bonds  and  securities  ol  which  it  is  exclu- 
sively composed.  No  tax  can  be  imposed  by 
the  law  or  authority  of  any  State,  upon  th^ 
bonds  in  which  the  capital  of  plaintiff  m  error 
is  invested,  nor  upon  any  person,  society  or 
corporation  in  the  relation  of  owner  of  said 
bonds;  yet  this  would  be  done  by  taxing  the 
capital  stock  of  plaintiff  in  error. 

These  doctrines  are  well  settled  by  adjudged 
cases  in  this  and  other  courts. 

Weston  V.  Charleston,  2  Pet.  440;  Bk.  Com- 
merce V.  Com.  2  Black,  620,  17  L.  ed.  461; 
People  ▼.  Com.  2  Wall.  200,  17  L.  ed.  703; 
Whitney  v.  Madison,  23  Ind.  331. 

Second.  Because  of  its  character  as  an 
agency  and  instrument  of  the  powers  of  the 
Federal  Government.  This  is  no  open  question. 
The  powers,  agents  and  means  employed  by 
Congress  to  carry  into  effect  the  powers  vested 
by  the  Constitution  in  the  Federal  Government, 
must  be  free  from  state  taxation  and  controL 
Such  protection  is  necessary  to  uphold  the  Na- 
tion's credit  and  to  preserve  the  Nation's  life. 
It  is  settled  by  adjudged  cases  in  this  courts 
that  the  plaintiff  in  error,  as  a  Bank  in  its  cor- 
porate capacity,  cannot  be  made  the  subject  of 
taxation  by  state  law  or  state  authority  upon 
its  franchise  operations  or  capital  stock,  but 
that  it  is  wholly  exempt  from  such  taxation 
by  reason 'of  its  relation  to  the  National  Gov* 
emment  as  an  agency  or  instrument  in  the 
exercise  of  its  constitutional  powers. 

McCulloch  V.  Md.  4  Wheat.  316;  Osbom  n 
U.  S.  Bank,  9  Wheat.  738;  Dobbins  v.  Com.  Id 
Pet.  435;  People  v.  Com.  23  N.  Y.  204. 

The  tax  imposed  in  this  case  upon  plaintiff 
in  error,  is  in  substance  and  in  fact  a  tax  upon 
the  operations  of  the  Bank  itself,  and  as  sucb 
is  emphatically  condemned  by  the  authoritiea 
we  have  just  cited. 
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Can  the  law  be  enforced  as  a  tax  on  the 
shares  f 

In  delivering  the  opinion  of  the  court  below, 
the  Chief  Justice  declares  that  the  Act  of  As- 
sembly relied  on  as  imposing  the  tax  herein, 
IcTies  the  tax  on  the  shares  and  not  on  the  cap- 
ital stock.    This  is  a  mere  declaratioin. 

Suppose  these  laws  do  lay  a  tax  simply  on 
the  shares  of  plaintiff  in  error,  can  it  be  col- 
lected? We  insist  that  it  cannot;  because  the 
manner  of  collecting  the  tax  levied  contravenes 
the  National  Currency  Act,  and  makes  it  in 
effect  a  tax  on  the  bank  itself. 

Such  is  the  position  of  the  Supreme  Court  of 
Pennsylvania,  as  taken  in  a  case  directly  in 
point. 

Markoe  ▼.  Hartranf t,  etc.,  not  yet  reported. 

A  concession  to  the  State  of  Kentucky,  of 
the  right  to  enforce  the  payment  of  the  tax 
sued  for  herein,  carries  with  it,  necessarily,  the 
right  of  the  State  to  exact  penalties  from  the 
Bank  and  its  officers  to  secure  its  enforcement. 
This  right,  if  conceded,  may,  and  actually  does, 
involve  the  destruction  of  these  national 
agencies. 

These  laws  are  unconstitutional. 

I.  They  levy  a  tax  upon  the  capital  stock  of 
plaintiff  in  error,  and  not  upon  its  shares.  This 
IS  forbidden,  because,  1.  The  entire  capital 
stock  is  invested  in  bonds  of  the  United  States, 
and  a  tax  on  that  is  on  the  bonds  composing 
it.  2.  By  reason  of  its  relation  to  the  govern- 
ment as  one  of  its  fiscal  agents. 

n.  If,  as  held  by  tne  Court  of  Appeals,  a 
tax  on  the  shares,  it  cannot  be  collected:  1. 
Because  the  mode  of  collection  is  in  contraven- 
tion of  the  Currency  Act,  and  renders  it  in  ef- 
fect a  tax  on  the  Bank  itself.  2.  Because  the 
rate  assessed  is  ^eater  than  that  assessed  on 
moneyed  capital  m  the  hands  of  individual  cit- 
izens of  Kentucky. 

Messrs.  Albert  Pike  and  Robert  W.  Johnson, 
for  defendant  in  error: 

The  tax  sought  to  be  avoided  here  is  neither 
s,  tax  on  the  bonds  and  securities  of  the  gov- 
ernment, nor  a  tax  upon  an  instrument  or 
agent  of  the  government,  unless  it  is  the  Bank 
itself  that  is  taxed. 

As  the  shares  are  not  the  property  of  the 
Bank,  but  of  the  shareholders,  it  is  not  the 
Bank  which  is  taxed,  unless  that  results  as  a 
consequence  from  the  fact  that  the  Bank  is  re- 
quired to  pay  the  tax  for  the  shareholders. 
When  an  agent  is  reqpred  to  pay  the  tax  as- 
sessed against  his  prmcipal  on  his  principal's 
property,  it  is  not  the  agent  who  is  taxed.  And 
if  the  agent  in  one  case,  and  the  Bank  in  the 
other,  insists  that  he  or  it  cannot  rightfully  be 
compelled  to  pay  the  tax,  is  not  that  a  ques- 
tion as  to  the  relations  between  the  principal 
and  his  agent,  and  the  Bank  and  its  stock- 
holders, and  how  far  one  may  be  'made  re- 
sponsible for  the  other,  which  depends  on  the 
municipal  law  of  the  State,  and  as  to  which  the 
state  courts  are  the  tribunals  of  last  resort? 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court.: 

This  is  an  action  brought  by  the  State  of 
Kentucky  in  her  own  courts,  against  the  First 
Kational  Bank  of  Louisville,  to  recover  the 
amount  of  a  tax  of  fifty  cents  per  share  on  the 
shares  of  its  stock.  The  case  resulted  in  a 
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judgment  in  favor  of  the  Commonwealth  in  the 
Court  of  Appeals,  to  which  this  writ  of  error 
is  prosecuted. 

The  suit  is  brought  according  to  the  practice 
of  the  courts  of  that  State,  by  a  petition  set- 
ting forth  the  amount  of  the  tax  and  claiming 
a  judgment  for  the  same.  The  answer  by  the 
same  mode  of  practice,  sets  up  four  distinct 
defenses  to  the  action.    These  are: 

1.  That  defendant  is  not  organized  under  the 
law  of  the  State,  but  under  the  Bank  Act  of 
the  United  States,  and  is  not,  therefore,  sub- 
ject to  state  taxation. 

2.  That  it  has  been  selected  and  is  acting  as 
a  depositary  and  financial  agent  of  the  Gov- 
ernment of  the  United  States  and,  therefore,  is 
not  liable  to  any  tax  whatever,  either  on  its 
Bank,  its  capital  or  its  shares.  • 

3.  That  its  entire  capital  is  invested  in  se- 
curities of  the  Government  of  the  United 
States,  and  that  its  shares  of  stock  represent 
but  an  interest  in  said  securities  and,  there- 
fore, are  not  subject  to  state  taxation. 

4.  That  the  shares  of  the  stock  are  the  prop- 
erty of  the  individual  shareholders,  and  that 
the  Bank  cannot  be  made  responsible  for  a  tax 
levied  on  those  shares,  and  cannot  be  com- 
pelled to  collect  and  pay  such  tax  to  the  State. 

la  the  several  recent  decisions  concerning  the 
taxation  of  the  shares  of  the  National  Banks, 
as  regulated  by  sections  40  and  41  of  the  Act 
of  Congress  of  June  3d,  1864  (13  Stat,  at  L. 
Ill),  *it  has  been  established  as  the  law  [*359 
governing  this  court  that  the  property  or  inter- 
est of  a  stockholder  in  an  incorporated  bank, 
commonly  called  a  share,  the  shares  in  their 
aggregate  totality  being  called  sometimes  the 
capital  stock  of  the  bank,  is  a  different  thing 
from  the  moneyed  capital  of  the  bank  held  and 
owned  by  the  Corporation.  This  capital  may 
consist  of  cash,  or  of  bills  and  notes  discounted, 
or  of  real  estate  oombined  with  these.  The 
whole  of  it  may  be  invested  in  bonds  of  the 
government,  or  in  bonds  of  the  States,  or  in 
bonds  and  mortgages.  In  whatever  it  may  be 
invested  it  is  owned  by  the  bank  as  a  corporate 
entity,  and  not  by  the  stockholders.  A  tax 
upon  this  capital  is  a  tax  upon  the  bank,  and 
we  have  held  that  when  that  capital  was  in- 
vested in  the  securities  of  the  government  it 
could  not  be  taxed,  nor  could  the  Corporation 
be  taxed  as  the  owner  of  such  securities. 

On  the  other  hand,  we  have  held  that  the 
shareholders,  or  stockholders,  by  which  is 
meant  the  same  thing,  may  be  taxed  by  the 
States  on  stock  or  shares  so  held  by  them,  al- 
though all  the  capital  of  the  bank  be  invested 
in  federal  securities,  provided  the  taxation  does 
not  violate  the  rule  prescribed  by  the  Act  of 
1864. 

It  is  not  intended  here  to  enter  again  into 
the  argument  by  which  this  distinction  is  main- 
tained, but  to  give  a  clear  statement  of  the 
propositions  that  we  have  decided,  that  we 
may  apply  them  to  the  case  before  us. 

If,  then,  the  tax  for  which  the  State  of  Ken- 
tucky recovered  judgment  in  this  case  is  a 
tax  upon  the  shares  of  the  stock  of  the  Bank. 
and  is  not  a  tax  upon  the  capital  of  the  Bank 
owned  by  the  Corporation,  the  first,  second 
and  third  grounds  of  defense  must  fail. 

There  are,  then,  but  two  questions  to  be 
considered  in  the  case  before  us: 
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1.  Doei  the  law  of  Kentucky  under  which 
this  tax  is  claimed,  impose  a  tax  upon  the 
shares  of  the  Bank,  or  upon  the  capital  of  the 
Bank,  which  is  all  invested  in  government 
bonds  ? 

2.  If  it  is  found  to  be  a  tax  on  the  shares, 
360*]  can  the  Bank  *be  compiled  to  pay  the 
tax  thus  levied  on  the  shares  by  the  State? 

The  revenue  law  of  Kentucky  imposes  a  tax 
•*on  bank  stock,  or  stock  in  any  moneyed  cor- 
poration of  loan  and  discount,  of  fifty  cents  on 
each  share  thereof,  equal  to  $100  of  stock  there- 
in, owned  by  individuals,  corporations  or  so- 
cieties/' 

We  entertain  no  doubt  that  this  provision 
was  intended  to  tax  the  shares  of  the  stock- 
holders, and  that  if  no  other  provision  had 
been  made,  the  amoimt  of  the  tax  would  have 
been  primarily  collectible  of  the  individual  or 
corporation  owning  such  shares,  in  the  same 
manner  as  other  taxes  are  collected  from  indi- 
Tiduals.  It  is  clear  that  it  is  the  shares  owned 
or  held  by  individuals  in  the  banking  corpora- 
tion which  are  to  be  taxed,  and  the  measure  of 
the  tax  is  fifty  cents  per  share  of  $100.  These 
shares  may,  in  the  market,  be  worth  a  great 
deal  more  or  a  great  deal  less  than  their  par 
or  nominal  value,  as  its  capital  may  have  been 
increased  or  diminished  by  gains  or  losses,  but 
the  tax  is  the  same  in  each  case.  This  shows 
that  it  is  the  share  which  is  intended  to  be 
taxed,  and  not  the  cash  or  other  actual  capital 
of  the  bank. 

It  is  said  that  there  may  be,  or  that  there 
really  are,  banks  in  Kentucky  whose  stock  is 
not  divided  into  shares  of  $100  each,  but  into 
shares  of  $50  or  other  amounts,  and  that  this 
shows  that  the  Legislature  did  not  intend  a 
tax  of  fifty  cents  on  the  share,  but  a  tax  on  the 
capital.  iSut  the  argument  is  of  little  weieht. 
What  the  Legislature  intended  to  say  was,  that 
we  impose  a  tax  on  the  shares  held  by  indi- 
viduals or  other  corporations  in  banks  in  this 
8tate.  The  tax  shall  be  at  the  rate  of  fifty 
cents  per  share  of  stock  equal  to  $100.  If  the 
shares  are  only  equal  to  $50  it  will  be  twenty- 
five  cents  on  each  of  such  shares.  If  they  are 
equal  to  $500  it  will  be  $2.50  per  share.  The 
rate  is  resulated  so  as  to  be  equal  to  fifty  cents 
on  each  share  of  $100. 

But  it  is  strongly  urged  that  it  is  to  be 
361*]  deemed  a  tax  on  *the  capital  of  the 
Bank,  because  the  law  requires  the  officers  of  the 
Bank  to  pay  this  tax  on  the  shares  of  its  stock- 
holders. Whether  the  State  has  the  right  to 
do  this  we  will  presently  consider  but  the  fact 
that  it  has  attempted  to  do  it  does  not  prove 
that  the  tax  is  anything  else  than  a  tax  on 
these  shares.  It  has  been  the  practice  of  many 
of  the  States  for  a  long  time  to  require  of  its 
corporations,  thus  to  pay  the  tax  levied  on  their 
shareholders.  It  is  the  common,  if  not  the 
only,  mode  of  doing  this  in  all  the  New  Eng- 
land States,  and  in  several  of  them  the  portion 
of  this  tax  which  should  properly  go  as  the 
shareholder's  contribution  to  local  or  mimicipal 
taxation  is  thus  collected  by  the  State,  of  the 
bank  and  paid  over  to  the  local  municipal  au- 
thorities. In  the  case  of  shareholders  not  resid- 
ing in  the  State,  it  is  the  only  mode  in  which 
the  State  can  reach  their  shares  for  taxation. 
We  are,  therefore,  of  opinion  that  the  law  of 
Kentucky  is  a  tax  upon  the  shares  of  the  stock- 
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holders.  If  the  State  cannot  require  of  the 
Bank  to  pay  the  tax  on  the  shares  of  its  stock 
it  must  be  because  the  Constitution  of  the 
United  States,  or  some  Act  of  Congress,  forbids 
it.  There  is  certainly  no  express  provision  of 
the  Constitution  on  the  subject. 

But  it  is  argued  that  the  banks,  being  in- 
strumentalities of  the  Federal  Ck>vemment,  by 
which  some  of  its  important  operations  are  con- 
ducted, cannot  be  subjected  to  such  state  legis- 
lation. It  is  certainly  true  that  the  Bank  of 
the  United  States  and  its  capital  were  held  to 
be  exempt  from  that  state  taxation  on  the 
ground  here  stated,  and  this  principle,  laid 
down  in  the  case  of  McCulloch  v.  The  State  of 
Maryland,  4  Wheat.  316,  has  been  repeatedly 
afilrmed  by  the  court.  But  the  doctrine  has  its 
foundation  in  the  proposition,  that  the  right 
of  taxation  may  be  so  used  in  such  cases  as  to 
destroy  the  instrumentalities  by  which  the  gov- 
ernment proposes  to  effect  its  lawful  purposes 
in  the  States,  and  it  certainly  cannot  be  main- 
tained that  banks  or  other  corporations  or  in- 
strumentalities of  the  government  are  to  be 
wholly  withdrawn  from  the  operation  of  state 
legislation.  The  most  important  agents  of 
the  Federal  Government  are  its  officers;  but  no 
one  will  contend  that  when  a  man  becomes  an 
officer  of  the  government  he  *oeases  to  be  [*36a 
subject  to  the  laws  of  the  State.  The  princi- 
ple we  are  discussing  has  its  limitation,  a  limi- 
tation growing  out  of  the  necessity  on  which 
the  principle  itself  is  founded.  That  limitation 
is,  that  the  agencies  of  the  Federal  Government 
are  only  exempted  from  state  legislation,  so 
far  as  that  legislation  may  interfere  with,  or 
impair  their  efficiency  in  performing  the  func- 
tions by  which  they  are  designed  to  serve  that 
government.  Any  other  rule  would  convert  a 
principle  founded  alone  in  the  necessity  of 
securing  to  the  Government  of  the  United 
States  the  means  of  exercising  its  legitimate 
powers,  into  an  unauthorized  and  unjustifiable 
invasion  of  the  rights  of  the  States.  The 
salary  of  a  federal  officer  may  not  be.  taxed; 
he  may  be  exempted  from  any  personal  service 
which  interferes  with  the  discharge  of  his  of- 
ficial duties,  because  those  exemptions  are  es- 
sential to  enable  him  to  perform  those  duties. 
But  he  is  subject  to  all  the  laws  of  the  State 
which  affect  his  family  or  social  relations,  or 
his  property,  and  he  is  liable  to  punishment 
for  crime,  though  that  punishment  be  im- 
prisonment or  death.  So  of  the  banks.  They 
are  subject  to  the  laws  of  the  State,  and  are 
governed  in  their  daily  course  of  business  far 
more  by  the  laws  of  the  State  than  of  the 
Nation.  All  their  contracts  are  governed  and 
construed  by  state  laws.  Their  acquisition 
and  transfer  of  property,  their  right  to  collect 
their  debts,  and  their  liability  to  be  sued  for 
debts,  are  all  based  on  state  law.  It  is  only 
when  the  state  law  incapacitates  the  banks 
from  discharging  their  duties  to  the  govern- 
ment that  it  becomes  unconstitutional.  We  do 
not  see  the  remotest  probability  of  this,  in  their 
being  required  to  pay  the  tax  which  their  stock, 
holders  owe  to  the  State  for  the  shares  of  their 
capital  stock,  when  the  law  of  the  Federal 
Government  authorises  the  tax. 

If  the  State  of  Kentucky  had  a  claim  against 
a  stockholder  of  the  bank  who  was  a  non-resi- 
dent of  the  State,  it  could,  undoubt^y,  col- 
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leet  the  eUm  bf  legal  proceeding,  in  which  the 
bulk  oDuld  be  Bttachel  or  nmisheed,  uid 
nude  to  ■pt.y  the  debt  out  of  toe  meana  of  its 
■hkreholder  under  it*  control.  Thii  is,  in  ef- 
feot,  wh&t  the  law  of  Kentucky  does  in  regard 
to  the  t&z  of  the  State  on  the  bank  ahares.  It 
Jt3*]  ia  no  'greater  interferenc«  with  the 
fonotiont  of  the  Bftnk  tban  aaj  other  legal  prO' 
ceeding  to  which  its  busineu  operationi  may 
mbteot  K,  and  it  in  no  manner  Undera  it  from 
performing  all  the  dutiea  of  flnaueial  agent  nl 
the  government. 

A  vary  niM  critieiBm  of  the  proviso  to  the 
41at  aaotiou  of  the  National  Bank  Act,  which 
permit*  the  States  to  tax  the  sharea  of  such 
MBk,  b  made  to  ua  to  show  that  the  tax  i 
be  odleeted  of  the  abareholder  directlj',  and 
that  the  mode  we  have  been  considering  ia 
by  implioation  forbidden.  But  we  are  of  opin- 
ion that  while  CongrsM  intended  to  limit  atate 
taxation  to  the  abarea  of  the  Bank,  aa  dis- 
tinguished from  ita  capital,  and  to  provide 
agiUnit  a  diaerimination  in  taxing  such  Bank 
abarea  unfavorable  to  them,  as  compared  with 
the  ahares  of  other  corporations,  and  with  other 
moneyed  capital,  it  did  not  intend  to  prescribe 
to  the  States  the  mode  In  whioh  the  tax  should 
be  eolleotad.  The  mode  under  consideration  is 
the  one  whidi  Congress  itself  has  adopted 
eoUecting  ita  tax  on  dividends,  and  on  the  i 
eome  ariaing  from  bonds  of  oorporationa.  It 
the  only  mode  which,  certainly  and  without 
loss,  Mcnrea  the  payment  of  the  tax  on  all  the 
sluuraa,  resident  or  non-resident;  and,  as  we 
have  already  stated,  it  is  the  mode  which  ax- 
perlenoe  haa  Jnstifled  In  the  New  England 
States  as  the  most  oonvenient  and  proper,  in 
regard  to  the  niuneroua  wealthy  corporations 
of  those  States.  It  is  not  to  be  readily  in- 
ferred, therefore,  that  Congress  intended  to 
f>rohibit  this  mode  of  collecting  a  tax  which 
hey  expressly  permitted  the  States  to  levy. 
It  is  aaid  here  in  argument  that  the  tax  Is 
void  beeaoae  it  ia  greater  than  the  tax  laid  by 
the  State  of  Kentucky  on  other  moneyed  capit- 
al in  that  State.  This  proposition  is  not  raised 
among  the  very  distinct  and  separate  srounds 
of  defense  set  up  by  the  Bank  in  the  pleading. 
Kor  ia  there  any  reaaon  to  suppose  that  it  was 
ever  called  to  the  intention  of  the  Court  of 
^ipeals,  whose  Judgment  we  are  reviewing. 
We  have  so  often  of  late  decided,  that  when  a 
ease  Is  brought  before  us  by  writ  of  error  to  a 
State  court,  we. can  only  ooniider  such  alleged 
•rron  as  are  involved  in  the  record,  and  actual- 
ly reoeived  the  consideration  of  the  state  court, 
3^4*1  that  *it  is  only  necessary  to  state  the 
proposition  now.  As  the  question  thus  sought 
to  be  raised  here  was  not  raised  in  the  Court  of 
Appeals  of  Kentucky,  we  cannot  consider  It. 
The  Judgment  of  that  court  ia  affirmed. 

Dissenting,  Mr.  Chief  Justice  Chau. 
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of  tbe  United  8Utea  to  Hve  eBect  to  ita  lodemnt. 

[No.  138,] 
Argued  Mar.  18,  1870.      Decided  Mar.  28,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
Thia  was  a  petition  filed  in  the  Circuit  Court 
of  the  United  States  for  the  Diatnct  of  Iowa, 
by  tbe  defendant  in  error,  for  a  mandamua,  di- 
rected to  the  Mayor  and  Alderman  of  tbe  CSty 
of  Davenport,  commanding  them  to  levy  a  tax 
to  pay  a  certain  judgment.  The  oourt  below 
bavins  awarded  a    peremptory    mandamua    aa 

S rayed  for,  the  case  wsa  brought  here  by  tbe 
efendant  on  a  writ  of  error. 
The  case  la  fully  stated  in  the  opinion  of  tbe 

Messrs.  J.  J.  Weed  and  CUiki^  for  pluntiH 
in  error: 

This  writ  was  directed  to  the  "Hayor  and 
Alderman  of  the  City  of  Davenport,"  and  the 
answer  altegeg  that  the  respondent  is  not  bound 
by  law  to  execute  tbe  same,  for  the  reaaon 
that  it  is  misdirected,  there  being  no  aucb  of- 
ficer, person,  corporation,  association  or  body 
known  in  law  or  fact.  Tbe  direction  of  the 
writ  is  material.  In  Chanoe  v.  Temple,  1 
Iowa,  IBS,  the  court  says  that  "This  is  so  ma- 
terial a  part  of  tbe  writ,  and  if  defective  gives 
to  the  defendant  a  defense  so  dear  and  simple, 
that  too  much  pains  cannot  be  taken  to  inauiv 
ita  accuracy." 

Tapp.  Mand,  310-380,  and  al^iabetloal  aeries 
of  du'ectiona,  n.  S,  310-^13.  The  writ  should 
have  been  directed  to  the  Corporation,  instead 
of  some  of  lU  officers.  In  1837,  the  Town  of 
Davenport  was  incorporated  "By  the  name  and 
style  of  tbe  City  of  Davenport,"  and  by  that 
name  given  perpetual  succession.  By  the  2d 
section  of  the  charter  it  is  provided,  that  "Tha 
inhabitants  of  said  City,  by  the  name  and  stylo 
aforesaid,  shall  have  power  to  sue  and  be  sued, 
to  implead  or  be  impleaded,  defend  and  be  de- 
fended, in  all  courts  of  law  and  equity,  and  in 
all  actions  whatsoever."    Iaws  of  Iowa,  1851. 

r    procevdlnfs    tat 
'•     ■.  591. 
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UNITED  STATES  ex  reL  RUFUB  L.  LORD. 
(See  B.  C.  "The  Mayor  v.  Lord,"  9  Wall.  40»-*l4.) 
State  law  of  practioe,  not  efTeetual  in  U.  8. 


d  be  Inferred  tbat  oben  tbe  IjCglsliilure  of 
.  sntborlcea  ■  couDty  or  citj  to  contract  a 

/  bond.  It  latendi  to  aatborlie  It  to  levy 

Bucb  taxes  ss  are  necesssrr  to  paj  tbe  debt,  unlesa 
there  li  an  set  which  repels  such  an  laftrcuce. 
Havlnft  the  power  to  levf  ■  tai  for  tbe  parment  of 
tbe  JndKDieDts,  It  was  tbe  dutr  of  the  cllr  to  exer- 
cise tbe  power.     Tbe  pSTinent  i '~ 

resdng  In  If-  -' '■■■'■  -  -*— 


a  datT  It  owed  to  tbe 
tbis  datr,   the   ea«* 

._ mn*  sbonld  have  been 

Issued  to  enforce  Its  performance.  D.  8.  v.  New 
Orleans,  98  D.  8.  381 :  Com.  v.  CODra.  ol  Alle- 
gbeny  Co.  ST  Ps.  St.  377:  Ix>well  v.  Boston.  Ill 
Man.  460;  Hasbronck  v  Ullwsnkee,  S4  WU.  122; 
76  U.  S. 


1809. 
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Such  defects  may  be  taken  advantage  of  at 
any  time  before  the  peremptory  man&mus  is 
awarded.  On  demurrer  to  the  return,  the  re- 
lator will  fail  if  his  writ  be  substantially  de- 
fective. 

Com.  Bk.  y.  Can.  Com.  10  Wend.  26;  Peo- 
ple V.  Supervisors,  etc.,  14  Barb,  62;  Can.  Trust- 
tees  y.  People,  12  111.  248;  People  v.  Ransom,  2 
N.  Y.  490. 

The  general  principles  of  law: 

1.  The  writ  of  mandamus  is  a  proper  remedy 
to  compel  an  inferior  tribunal,  corporation  or 

Eublic  oflScer  to  perform  a  duty  enjoined  by 
iw;  and  where  the  right  of  the  relator  to  have 
the  act  performed  is  clear. 

Rev.  of  1860,  sec.  3761,  p.  663;  Com.  v.  Hamp- 
den, 2  Pick.  414;  Swan  v.  Work,  24  Miss.  439; 
State  V.  Napier  Co.  Judge,  7  la.  425;  Ross  y. 
Lane,  3  Sm.  &  M.  695;  Glasscock  v.  Com.  of 
Gen.  Land  Off.  8  Tex.  51;  Can.  Trustees  v.  Peo- 
ple, 12  m.  248,  and  innumerable  other  authori- 
ties which  might  be  cited. 

2.  Corporations — and  particularly  municipal 
corporations— have  only  such  rights  and  powers 
as  are  expressly  granted  to  them,  or  are  neces- 
sary to  carry  into  effect  the  rights  and  powers 
so  granted. 

Clark  V.  Des  Moines,  19  la.  199;  S.  C.  12  Am. 
Law  Reg.  146;  Perrine  y.  Ches.  &  Del.  Can.  Co. 
9  How.  172;  Augusta  v.  Earle,  13  Pet.  584; 
Beatty  v.  Knowler,  4  Pet.  169;  Broughton  v. 
Salford  Water  Works,  3  B.  &  Aid.  1;  Runyan 
y.  Coster,  14  Pet.  129;  Dartmouth  Coll.  y. 
Woodward,  4  Wheat.  636;  Bk.  of  U.  S.  v.  Daa- 
dridge,  12  Wheat.  64. 

3.  The  duties  and  powers  of  officers  of  a 
municipal  corporation  are  prescribed  by  stat- 
ute, and  every  person  dealing  with  them,  as 
such,  may  know  and  be  charged  with  knowl- 
edge of  the  duties  and  the  extent  of  these 
powers. 

Clark  V.  Des  Moines,  19  la.  199;  12  Am. 
L.  R.  146. 

•We  contend  that  the  acts  required  to  be  per- 
formed by  the  alternative  writ  are  not  enjoined 
by  the  Statutes  of  Iowa. 

5th  Art.  of  Orig.  Act  of  Incorp.  of  the  City 
of  Davenport,  approved  Feb.  5,  1851;  Laws  of 
1851;  Dillon,  Dig.  of  City  Ord.  38;  Act  Jan. 
23,  1857,  sec.  4;  Act  1851,  Art.  5;  Act  1855, 
aec.  4;  Act  1851,  Art.  5;  Act  1855,  sec.  8. 

The  grant  being  doubtful,  the  power  cannot 
be  exercised. 


Clark  V.  Davenport,  14  la.  494;  Perrine  v. 
Ches.  ^  Del.  Can.  Co.  9  How.  172;  Moran  v. 
Miami  Co.  2  Black,  722, 17  L.  ed.  342;  Doufflass 
y.  Placerville,  18  Cal.  643;  Beatty  v.  Knowler,  4 
Pet.  152;  People  v.  Can.  Co.  3  Scam.  153;  U. 
S.  V.  Wiggles  worth,  2  Story,  369;  Dugan  v. 
Bridge  Co.  27  Pa.  303. 

The  writ  commands  the  respondents  to  levy 
and  collect  a  specific  tax  sufficient  to  pay  the 
balance  of  interest  on  said  railway  bond  debt, 
amounting  to  $22,390.75,  in  addition  to  the 
five  mills  tax.  It  is  not  claimed,  as  we  under- 
stand, that  either  the  special  Acts  of  Incor- 
poration of  the  City  of  Davenport,  or  chapter 
42  of  the  Code  of  1851,  invests  the  City  Coun- 
cil with  authority  to  levy  and  collect  this  tax; 
but  the  relator  relies  upon  sec.  1896  of  the 
Code  of  1851  (now  sec.  3275  of  the  Code  ot 
1860). 

Does  this  section  apply  to  corporations  act- 
ing under  special  charters,  and  if  so,  does  it 
enlarge  the  taxing  powers  of  their  officers? 
We  nee^  not  enter  into  the  discussion  of  this 
question  here.  It  has  already  been  determined 
by  the  highest  judicial  tribunal  of  the  State  of 
Iowa;  it  is  purely  a  question  of  local  statutory 
construction;  and  according  to  the  well  settled 
practice  of  this  court,  the  decisions  of  that 
court  in  the  construction  of  local  statutes  will 
be  recognized  and  followed  by  the  Supreme 
Court  of  the  United  States. 

Leffingwell  v.  Warren,  2  Black,  599,  17  L. 
ed.  261;  McCutchen  v.  Marshall,  8  Pet.  220; 
Elmendorf  v.  Taylor,  10  Wheat.  152;  U.  S.  v. 
Morrison,  4  Pet.  124;  Nesmlth  v.  Sheldon,  7 
How.  812;  Sumner  y.  Hicks,  2  Black,  532,  17 
L.  ed.  355;  Gelpcke  y.  Dubuque,  1  Wall.  175,  17 
L.  ed.  520. 

Mr.  Jas.  Grant,  for  defendant  in  error: 

The  City  of  Davenport  is  the  Corporation- 
and  corporate  name.  JBy  Act  of  Feb.  5,  1851, 
the  City  Council  consists  of  a  Mayor  and  Al- 
dermen; by  same  Act,  the  City  Council  has  au- 
thority to  levy  and  collect  taxes.  The  Mayor 
and  Aldermen  compose  the  City  Council.  They 
are  the  proper  persons  to  whom  the  writ 
should  be  directed. 

The  city  charter,  by  the  Act  of  Jan.  22, 
1855,  required  the  City  to  levy  a  specific  tax  to 
pay  the  interest  on  its  railway  bonds,  when- 
erer  there  was  a  deficiency  in  the  ordinary  rev- 
enue. The*  defendant  says  in  bar  of  the  per- 
formance, that  it  was  enjoined  by  a  proceeaing 


Ex  iMirte  Parsons,  Hngbes,  282;  Knox  Co.  v. 
AsplDwall,  24  How.  876,  16  L.  ed.  736 :  Von  Hoff- 
man V.  City  of  Qnlncy,  4  Wall.  635,  18  L.  ed.  403 ; 
Benbow  v.  Iowa  City,  7  Wall.  313,  ante,  70; 
Supervisors  v.  Rogers,  7  Wall,  181.  ante,  160; 
Supervisors  v.  Durant.  9  Wall.  415,  post,  732 ;  Cass 
County  V.  Johnston,  05  U.  S.  860. 

Mandamus  may  be  resorted  to,  to  compel  a  mu- 
nicipal corporation  to  levy  or  collect  a  tax  for  the 
payment  or  a  public  debt.  Heine  v.  Le?ee  Comrs. 
1  Wood.  246;  8.  C.  19  Wall.  695. 

Where  it  is  a  duty  to  impose  a  tax,  and  that 
duty  is  not  performed,  it  may  be  enforced  by  man- 
damus. Rees  V.  City  of  Watertown,  19  Wall.  107. 
and  authorities  cited  above. 

Repeal  of  statute  authorizing  issue  of  bonds  and 
a  local  tax  to  pay  therefor,  would  not  affect  rieht 
to  mandamus  to  compel  corporation  to  levy  tax. 
Supervisors  v.  U.  S.  4  Wall.  435.  18  L.  ed.  419. 

Where  the  language  of  the  statute  Is  that  super- 
visors "may,  if  deemed  advisable."  levy  tax.  stat- 
ute has  been  construei  as  mnndntorv.  '^ft"  ^f 
Galena  v.  Amy,  5  Wall.  705,  18  L.  ed.  560; 
Clark  V.  Davenport,  14  Iowa,  494 ;  I'eopie  v.  jmi- 
pervisors,  51  N.  Y.  401 ;  Commonwealth  y.  Pitts- 
burg, 34  Pa.  St.  496. 
9   WALL. 


Where  creditor  has  no  plain,  adequate  or  effi- 
cient remedy,  the  court  of  common  law  will,  by 
mandamus,  compel  officers  of  municipality,  having 
the  power,  to  levy  a  tax  to  pay  lien.  As  a  rule, 
creditor  must  first  sue  at  law.  and  by  judgment 
of  the  court  establish  the  validity  of  the  claim  and 
the  amount  due,  and  an  execution  must  be  is- 
sued and  returned  unsatisfied.  When  these  steps 
have  been  taken,  the  creditor  is  entitled  to  manda- 
mus to  compel  the  levy  of  a  tax  to  be  appropriated 
to  his  debt.  Coy  v.  Lyons.  17  Iowa,  1;  Heine  v. 
Levee  Comrs.  19  Wall.  655 ;  Riggs  v.  Johnson  Co. 
6  Wall.  166,  18  L.  ed  768;  Walkley  v.  Cty 
of  Muscatine,  6  Wall.  481.  18  L.  ed.  930; 
State  V.  Clay.  46  Mo.  231;  Frank  v.  San  Fran- 
cisco, 21  Cal.  686;  People  v.  Clark,  50  111.  213: 
Olney  v.  Clark.  50  111.  453 ;  Boynton  v.  Newton, 
34  Iowa.  510 ;  Schaffer  v.  Cadwaller,  36  Pa.  St. 
126 ;  Watertown  v.  Cadv.  20  Wis.  501 ;  Dillon  on 
Mun.  Corp.  sees.  685.  686 ;  Jones  on  R.  R.  Se- 
curities, sees.  300,  302 ;  Dillon  on  Mun.  Bonds.  58. 

There  is  an  exception  to  the  rule  that  claim  must 
be  first  reduced  to  Judgment.  Where  the  debt  Is 
upon  bonds,  issued  to  aid  R.  R.  Co.  and  statute 
creating  debt  makes  it  the  duty  of  certain  officers 
to  levy  tax  to  pay  the  bonds,  the  amount  Is  asrer- 
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in  the  state  court,  to  which  the  plaintiff  waa 
«  party.  The  demurrer  to  that  excuse  was  well 
sustained  by  the  court  below. 

The  last  question  mode  by  the  plaintiff  ia 
error,  is  upon  the  power  of  the  coiui  to  com- 
pel it  to  levy  a  eumcient  tax  to  pay  the  plain- 
tiff's judgment  under  the  execution  law.  That 
question  was  settled  by  this  court  in  the  case 
of  Amy  T.  Burlington,  405,  and  again  at  tbia 
term,  Butz  t.  Muscatine,  ante,  490,  against  the 
plaintiff  in  error. 

Mr.  Justice  Swaync  deliTered  the  opinion  of 
the  court: 

This  caao  !■  brought  before  us  by  a  writ  of 
«rror  to  the  Circuit  Court  of  the  United 
'State*  for  the  District  of  Iowa.  It  is  one  of  a 
olasB  of  cases,  many  of  which,  under  different 
410*]  *ft8pect8,  and  presenting  a  variety  of 
questions,  have  been  heretofore  decided  by  this 
-court.  It  appears  by  the  record  that,  on  the 
*th  of  November,  1887,  the  relator  procured  to 
be  issued  against  the  plaintiffs  in  error  an  al- 
ternative writ  of  mandamus,  which  was  sub- 
stantially as  follows: 

It  recites  that  the  relator  recovered  a  judg- 
ment in  that  Rourt  against  the  City  of  Daven- 
port, on  the  15th  of  May,  1B67,  for  the  sum  of 
Wd.SOO.ee,  and  costs;  that  the  City  is  a  mu- 
nicipal corporation,  and  that  its  affairs  are 
managed  by  a  Mayor  and  Aldermen,  who  per- 
form all  the  duties  of  the  Corporation  in  rela- 
tion to  levying  and  collecting  taxes,  and  paying 
its  debts;  that  execution  has  been  issued  upon 
the  judgment  and  retunied,  no  property  found, 
And  that  there  is  do  property  belonging  to  the 
City  liable  to  execution;  that  the  causes  of  ac- 
tion upon  which  the  judgment  is  founded  are 
the  principal  of  certain  bonds  issued  by  the 
<Sty  in  payment  of  her  subscription  to  the 
-stock  of  the  Mississippi  and  MiBsouri  Railroad 
Company  in  the  years  18S3  and  1854,  and  the 
interest  on  these  bonds,  and  the  interest  on 
-eertain  bonds  of  the  City  issued  in  the  year 
1857,  under  a  vote  of  the  people  to  borrow 
money  for  various  City  improvements;  that 
the  Mayor  and  Aldermen  were  empowered  by 
-an  Act  of  the  Legislature,  of  the  22d  of  Janu- 
■jy,  18S8,  whenever  necessary,  to  levy  a  spe- 
cific tax  to  pay  the  railroad  bond  debt  and  in- 
terest; that  no  interest  has  been  paid  on  this 
'debt  since  1801,  and  that  the  princ^t  is  now 
<4ue  and  unpaid)  that  the  Mayor  and  .Alder- 
men, besides  the  specific  tax  to  pay  the  rail- 


road bonds  before  mentioned,  are' authorized  by 
the  city  charter  of  January  22d,  1865,  to  levy 
a  general  tax  of  five  milts  on  the  dollar,  and, 
by  the  general  City  Incorporation  Act  of  1351, 
ons  mill  on  the  dollar  as  a  sinking  fund  to 
meet  its  bonded  debt;  that  the  valuation  of 
property  for  the  year  1867  is  95,000,000,  which 
is  not  more  than  one  half  the  cash  value  of 
the  property;  that  the  property  of  the  City  is 
subject  to  taxation  at  its  real  cash  value;  that 
the  assessment  is  made  by  the  city  assessor; 
that  the  Mayor  and  Alderman  are  authoriied 
to  correct  the  assessment,  when  erroneous,  and 
that  they  have  heretofore  neglected  to  perform 
'this  duty;  that  it  has  been  the  duty  of  ['411 
the  Mayor  and  Aldermen,  since  the  year  1861, 
to  levy  a  specific  tax  amounting  to  97,500  a 
year,  to  pay  the  Interest  on  the  railroad  bonds 
— a  tax  of  one  mill  on  the  dollar  amounting  to 
94,000  on  the  assessed  value,  and  98,000  on  the 
real  value  of  the  property  of  the  City,  as  a 
sinking  fund,  to  be  applied  to  the  principal  of 
the  bonds,  and  a  tax  of  ten  mills  on  the  dol- 
lar for  general  purposes,  which,  after  defraying 
the  ordinary  city  expenses  (five  mills  on  the 
dollar  being  sufficient  for  that  purpose},  would 
amount  to  9^,000  per  year,  taking  the  assess- 
ment as  the  basis  of  taxation,  and  960,000  per 
year,  if  the  basis  were  the  real  value  of  the 
property,  whereas  the  whole  annual  interest  of 
the  debt  of  the  City,  since  1863,  has  not  exceed- 
ed 925,000;  that  the  Mayor  and  Aldermen, 
since  tlie  interest  became  aelinquent,  have  not 
levied  a  general  tax  exceeding  five  mills  on  the 
dollar;  that  the  relator  has  made  a  demand  on 
the  Mayor  and  Aldermen  to  levy  a  tax  suffi- 
cient to  pay  said  judgment;  that  they  hare 
neglected  to  do  so,  and  that  the  relator  is  with- 
out other  adequate  remedy  at  law. 

The  Mayor  and  Aldermen  are,  therefore, 
commanded  to  levy  and  collect  on  the  assess- 
ment roll  for  the  year  1867  a  special  tax  to  pay 
the  interest  on  the  railway  bonds,  and  to  levy 
and  collect  a  special  tax  of  one  mill  on  the 
dollar  on  the  assessment  of  1867,  to  be  applied 
upon  the  principle  of  the  bonds  on  which  the 
judgment  was  recovered. 

It  is  averred  that  these  two  levies,  less  de- 
linquencies, would  amount  to  between  910,000 
and  911,000,  which,  when  applied  in  payment  of 
the  judgment,  would  leave  a  balance  of  nearly 
960,000  unpaid. 

To  pay  this  balance  the  Mayor  and  Alder- 
men are  commanded  to  cause  the  real  and  per- 
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•onal  property  of  the  CSty  to  be  assessed  for 
the  year  1868  at  its  real  cash  value,  and  upon 
such  valuation  to  levy  over  and  above  the  five 
mills  on  the  dollar  for  ordinary  city  purposes, 
a  specific  tax  sufficient  to  pay  the  balance  of 
the  interest  on  the  railway  bond  debt,  amount- 
ing to  $22,390.76,  and  a  specific  tax  of  one  mill 
on  the  dollar,  to  be  applied  in  payment  of  the 
principal  of  the  bonds  embraced  in  the  iudg- 
41a*]  ment;  to  levy  and  collect  the  *saia  tuc 
on  the  valuation  of  1867,  and  apply  it  on  the 
judgment;  to  levy  and  collect  the  said  tax  on 
the  real  cash  valuation  of  the  property  for 
the  year  1868,  and  apply  it  in  payment  of  the 
judgment;  and  if  any  balance  should  remain,  of 
principal  or  interest,  to  continue  to  levy  and 
collect  the  taxes  yearly,  and  to  apply  them, 
when  collected,  in  payment  of  the  judgment, 
until  the  principal  and  interest,  and  costs  of 
the  judgment,  are  fully  paid,  or  that  the  May- 
or and  Aldermen  should  appear  before  the 
court  at  the  time  specified  and  show  cause  why 
they  refused  to  do  so. 

A  motion  was  made  to  quash  the  writ,  which 
was  overruled.  The  same  motion  was  subse- 
quently made  and  again  overruled.  The  May- 
or and  Aldermen  thereupon  made  a  return. 

it  sets  out  the  following  defenses: 

1.  That  the  writ  was  issued  in  the  name  of 
the  United  States,  instead  of  the  President. 

2.  That  it  was  erroneously  directed  to  the 
Mayor  and  Aldermen. 

3.  It  denies  that  the  affairs  of  the  City  are 
controlled  by  the  Mayor  and  Aldermen,  but 
avers  that  they  are  managed  by  the  City  Coun- 
cil. 

4.  It  denies  that  the  Mayor  and  Council  were 
authorized  by  the  laws  mentioned,  or  that  it 
was  their  duty  to  levy  and  collect  the  taxes 
mentioned. 

5.  It  denies  that  the  issue  of  the  bonds  for 
improvements  was  authorized  by  a  vote,  as  al- 
leged. 

It  avers  that  on  or  about  the  19th  of  June, 
1861,  the  Mayor  and  Aldermen  were,  and  ever 
ainoe  have  been,  enjoined  by  the  decree  of  the 
District  Court  of  Scott  County  from  levying 
any  tax  to  be  applied  in  payment  of  the  prin- 
cipal or  interest  of  the  railroad  bonds  in  ques- 
tion. 

413*]  *6.  It  denies  that  the  assessed  valuation 
ever  amotmted  to  $5,000,000 — ^that  in  the  year 
1867  it  amounted  to  only  $4,592^123. 

7.  It  denies  that  the  valuation  never  ex- 
ceeded half  the  cash  value,  and  avers  that 
the  City  Council  has  always  performed  its  duty 
in  respect  to  correcting  erroneous  assessments. 

Some  details  are  given  as  to  the  expendi- 
tures of  the  City,  w£ch  it  is  not  deemed  nec- 
essary particularly  to  advert  to.  The  relator 
msked  leave  to  amend  the  writ  as  to  the  name 
in  which  it  was  issued.  Leave  was  given  and 
it  was  amended  accordingly.  To  the  averment 
that  the  writ  was  misdirected,  he  replied  that 
it  was  directed  properly,  the  Mayor  and  Al- 
dermen composing  the  City  Council.  To  each 
of  the  several  parts  of  the  residue  of  the  re- 
turn he  demurred  specially.  At  the  argument 
of  the  demurrer  he  abandoned  his  claim  *or 
the  levying  of  a  tax  of  one  mill  for  a  sinking 
fund,  and  the  parte  of  the  writ  relating  to  the 
aubject  were  stricken  out.  The  court  sustained 
the  demurrer.  The  defendants  elected  to  abade 
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by  it  and  made  no  further  return.  Thereupon 
the  court  awarded  a  peremptory  mandamus,,  as 
prayed  for. 

The  learned  counsel  for  the  plaintiffs  in  er- 
ror have  referred  to  a  statute  of  Iowa  as  regu- 
lating the  practice  in  this  class  of  cases.  It  is 
proper  to  remark  that  the  provisions  of  that 
statute  not  having  been  adopted  by  a  rule  of 
the  circuit  court  for  that  district,  could  have  no 
effect  in  this  proceeding.  A  state  law  prescrib- 
ing rules  of  practice  has  no  efficacy  proprio 
vigore  in  the  courts  of  the  United  States.  It 
can  only  be  made  effectual  by  adoption  in  the 
proper  manner. 

The  point  that  the  writ  was  misdirected  is 
not  well  taken.  The  direction  was  substantial- 
ly correct,  and  the  court  properly  disregarded 
the  objection. 

To  the  proposition  that  the  bonds  issued  by 
the  City  for  improvement  purposes  were  not 
sanctioned  by  the  requisite  popular  vote  there 
are  two  answers:  (1)  The  respondents  are  con- 
cluded by  the  judgment  at  law.  They  cannot 
go  behind  it  to  raise  any  question  touching  the 
sufficiency  of  ^either  of  the  causes  of  L*4i4 
action  upon  which  it  was  .rendered.  (2)  It  is 
not  denied  that  the  relator  was  an  innocent 
purchaser.  In  that  event,  if  the  bonds  could 
have  been  properly  issued  under  any  circum- 
stances he  nad  a  right  to  presume  they  were 
so  issued,  and  as  against  him  the  City  is  es- 
topped to  deny  their  validity.  Aurora  City  ▼. 
West  [ante,  42] ;  Beloit  v.  Morgan  [ante,  205] ; 
Meyer  ▼.  Muscatine,  1  Wall.  393,  17  L.  ed.  567; 
Mercer  County  ▼.  Hacket,  Idem,  93,  17  L.  ed. 
549;  Van  Hostrup  v.  Madison  City,  Idem,  297, 
17  L.  ed.  539;  Supervisors  v.  Schenck,  5  Wall. 
784,  18  L.  ed.  559. 

The  injunction  cannot  avail  the  respondents. 
The  relator  was  not  a  party  to  the  proceeding. 
If  he  had  been,  it  is  not  competent  for  a. state 
tribunal  thus  to  paralyze  the  process  issued 
from  a  court  of  the  United  States  to  give 
effect  to  its  judgment.  This  is  a  sound  and 
salutary  principle.  It  is  vital  to  the  beneficial 
existence  of  the  National  Courts,  and  has  here- 
tofore been  applied  by  this  tribunal,  upon  the 
fullest  consideration,  in  other  cases  presenting 
the  same  question.  Riggs  v.  Johnson  County, 
6  Wall.  166,  18  L.  ed.768;  U.  S.  v.  The  Council 
of  Keokuk,  Id.  516,  18  L.  ed.  934. 

The  denials  of  the  averments  in  the  writ 
touching  the  cash  value  of  the  property  as- 
sessed are  immaterial.  In  any  event  it  was 
the  right  of  the  relator  to  have  the  respondents 
required  to  supervise  the  valuation,  and  to  cor- 
rect the  errors,  if  any,  which  might  be  found 
to  exist. 

The  allegations  of  the  return  as  to  the  tax 
laws  relied  upon  by  the  relator,  and  the  pow- 
ers and  duties  of  the  respondents  under  them, 
could  have  been  more  appropriately  presented 
upon  the  motions  to  quash  the  writ,  or  by  a 
demurrer.  They  were  not  insisted  upon  in  the 
argument  at  the  bar.  We  shall,  therefore,  con- 
tent ourselves  by  remarking  that  we  are  satis- 
fied with  the  conclusions  upon  the  subject 
reached  by  the  court  below.  U.  S.  ex  reL  Butz 
y.  Muscatine  [ante,  490]. 

We  think  the  demurrer  to  the  return  was 
properly  sustained,  and  the  order  for  a  peremp- 
tory writ  of  mandamus  properly  ma&w. 

The  judgment  cf  th:  Circuit  Court  is  affirmeu. 
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V. 

THE  STEAMBOAT  FAIRBANKS,  her  Tackle, 
etc,  The  New  York  and  Washington  Steam- 
boat Company,  Claimants. 

(See  8.  C.  'The  Fairbanks/'  9  Wall.  420-425.) 

Rules  of  navigation — ^recovery  for  collision. 

A  fteamshlp  when  approaching  a  sallinf?  Tessel 
most  keep  out  of  the  way,  and  the  safliDg  Teasel 
Is  required  to  keep  Its  course. 

An  error  committed  hj  the  vessel  required  to 
keep  her  course,  after  the  approaching  vessel  is 
so  near  that  the  collision  Is  Inevitable,  will  not 
impair  her  right  to  recover  for  the  Injuries  re- 
sulting from  the  collision,  if  she  was  otherwise 
without  fault. 

[No.  118.] 

Argued  Mar.  14,  1870.    Decided  Mar.  28,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  by  the  appellant,  to 
recover  damages  resulting  from  a  collision. 
The  court  decreed  in  favor  of  the  libelants. 
This  decree  having  been  reversed  by  the  circuit 
eourt,  on  appeal,  the  libelant  took  an  appeal 
to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  James  C.  Carter,  for  appellant: 

The  sailing  vessel  is  not  merely  privileged, 
but  required  to  act  a  passive  part,  and  her  gen- 
eral duty  is,  therefore,  expressed  in  the  rule 
that  she  must  keep  her  course. 

The  Oregon  v.  Rocca,  18  How.  670,  16  L.  ed. 
616;  Steamship  Go.  v.  Rumball,  21  How.  372, 
16  L.  ed.  144. 

The '  maritime  law  requires  the  steam  ves- 
sel, not  merely  to  prevent  the  collision,  but  to 
prevent  as  far  as  possible  all  hazard  or  danger 
of  a  collision.  In  other  words,  not  to  briii^  on 
a  dangerous  proximity,  but  to  give  the  sailing 
vessel  a  wide  berth. 

Same  authorities  as  above  cited.  St.  John  v. 
Paine,  10  How.  683;  Genesee  Chief  v.  Fitz- 
hugh,  12  How.  461. 

Messrs.  Robert  D.  Benedict  and  B.  C.  Bene- 
dict, for  appellees: 

The  libelant  must  satisfy  the  court  that  the 
brig  was  free  from  fault,  and  he  must  estab- 
lish, by  preponderating  evidence,  that  the  loss 
was  occasioned  by  the  culpable  negligence  of 
the  steamer. 

The  John  Fraser,  21  How.  194,  16  L.  ed. 
110;  The  Morning  Light,  2  Wall.  657,  17  L.  ed. 
863;  The  Grace  Girdler  (ante,  116). 

Where  it  appears  plainly  that  the  sailing 
vessel  in  such  a  case  changed  her  course,  the 
burden  of  proof  is  upon  her  to  justify  herself 
for  the  decree  is  against  her. 

''The  rule  that  a  steamer  must  take  care  and 
avoid  a  sailing  vessel,  if  she  keeps  her  course, 
is  equally  imperative  that  the  latter  must  not 
change  her  course.  If  she  does,  she  is  in  fault, 
and  cannot  invoke  the  rule  against  the  steam- 
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NOTB. — Collision;  rights  of  steam  and  sailing 
vessels  with  reference  to  each  other,  and  In  pass- 
ing and  meeting — see  notes,  13  L.  ed.  U.  S.  637 ; 
35  L.  ed.  U.  8.  464.  * 
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Nelson,  J.,  in  Scotia,  6  Blatchf.  228;  m^, 
also.  The  Meander,  Holt's  Rule  of  the  Road^ 
244;  The  Anglo  Norman,  1  Newb.  492-404. 

Mr.  Justice  Clifford  delivered  the  opiuios 
of  the  court: 

Rules  and  regulations  for  preventing  collis- 
ions on  navigable  waters  between  ships  uid 
vessels  engaged  in  our  mercantile  marine,  as 
well  as  between  ships  and  vessels  in  the  Xavy 
of  the  United  States,  have  been  prescribed  by 
Congress. 

*Steam  vessels,  when  under  way,  are  [•421 
required  to  carry  a  bright  light  at  foremast- 
head,  so  constructed  as  to  show  a  uniform  and 
unbroken  light  over  an  arc  of  the  horizon  of 
twenty  points  of  the  compass,  so  fixed  as  to 
throw  the  light  ten  points  on  each  side  of  tho 
ship,  to  wit:  from  right  ahead  to  two  points 
abaft  the  beam  on  either  side,  and  of  such  a 
diameter  as  to  be  visible,  on  a  dark  night  with 
a  clear  atmosphere,  at  a  distance  of  at  least 
five  miles.  They  are  also  required  to  carry  a 
green  light  on  the  starboard  side  and  a  red 
light  on  the  port  side,  so  constructed  as  to 
throw  a  uniform  and  unbroken  light  over  an 
arc  of  the  horizon  of  ten  points  of  the  compass, 
so  fixed  as  to  throw  the  light  from  right 
ahead  to  two  points  abaft  the  beam,  the  for- 
mer on  the  starboard  side  and  the  latter  on  the 
port  side,  and  of  such  a  character  respectively 
as  to  be  visible,  on  a  dark  night  with  a  clear 
atmosphere,  at  a  distance  of  at  least  two  miles. 
Both  of  the  colored  lights  are  required  to  be 
so  fitted  with  inboard  screens,  projecting  at 
least  three  feet  forward  from  the  light,  so  as 
to  prevent  these  lights  from  being  seen  across 
the  bow.  13  Stat,  at  L.  68;  14  Stat,  at  L.  228, 
sec  11. 

Sailing  ships,  under  way,  are  required  by  the 
first  named  Act,  to  carry  the  same  lights  as 
steamships,  under  way,  with  the  exception  of 
the  white  masthead  light,  which  they  shall 
never  carry. 

Reference  will  only  be  made  to  two  or  three 
of  the  sailing  rules  enacted  by  Congress,  as 
none  of  the  others  have  any  application  in  this 
case. 

By  the  16th  article  it  is  provided  that  if  two* 
ships,  one  of  which  is  a  sailing  ship  and  the 
other  a  steamship,  are  proceeding  in  such  direc- 
tions as  to  involve  risk  of  collision,  the  steam- 
ship shall  keep  out  of  the  way  of  the  sailing 
ship.  Steamships,  when  approaching  another 
ship  so  as  to  involve  risk  of  collision,  are  alsa 
required  to  slacken  their  speed,  and,  if  neces- 
sary, to  stop  and  reverse;  and  the  18th  ar- 
ticle provides  that  where  one  of  two  ships  is 
required  to  keep  out  of  the  way,  the  other 
shall  keep  her  course,  subject  *to  the  ['42a 
qualifications  that  due  regard  must  be  had  ta 
all  dangers  of  navigation,  and  to  any  special 
circumstances  which  may  exist  in  any  particu- 
lar case,  rendering  a  departure  from  thoso  rules 
necessary  to  avoid  immediate  danger.  13  Stat, 
at  L.  61. 

Sailing  vessels  employed  in  the  mercantile 
service  were  not  required  to  carry  lights  before 
the  passage  of  the  first  named  Act  of  Con- 
gress, but  the  sailing  rules  as  previously  de- 
fined by  the  decisions  of  this  court  in  the  par- 
ticulars under  consideralion.  were,  in  subf^tance 
and  effect,  the  same  as  those  enacted  by  Con- 
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4;re88,  as  appears  by  several  reported  cases. 
Steamship  Go.  ▼.  Rumball,  21  How.  383,  16  L. 
*ed.  148;  St.  John  ▼.  Paine,  10  How.  583; 
The  Genesee  Ghief,  12  How.  461. 

Beyond  question  those  cases  show  that  a 
steamship  when  approaching  a  sailing  vessel 
must  keep  out  of  the  way,  and  that  sailing 
vessels  are  required  to  keep  their  course  in  or- 
4er  that  the  steamship  may  not  be  led  into 
errcM*  or  be  bafBed  in  her  endeavors  to  keep  out 
of  tiie  way.  Boimd  to  keep  out  of  the  way, 
the  steamship  may  go  to  the  right  or  left,  and 
in  order  that  she  may  determine  the  matter 
wisely,  so  as  to  prevent  any  disaster,  the  cor- 
fdative  duty  is  required  of  the  sailing  vessel 
that  she  shall  keep  her  course. 

Many  of  the  material  facts  in  this  case  are 
-either  without  dispute  or  are  so  fully  proved  as 
not  properly  to  be  regarded  as  the  subject  of 
•controversy.  Botii  parties  agree  that  the  col- 
lision occurred  at  eleven  o'clock  in  the  evening 
of  the  5th  of  June,  1864,  off  the  coast  of  New 
Jersey,  some  fifteen  miles  east  of  the  High- 
lands. Just  before  it  occurred  the  brig  was 
ikeading  north  by  east,  and  was  bound  for  the 
Port  of  New  York  on  a  voyage  from  Turk's 
Island,  and  the  witnesses  agree  that  the  wind 
was  southeast  and  that  the  brig,  when  close- 
hauled,  would  lay  within  six  points  of  the 
wind,  so  that  she  had  the  wind  five  points  free. 
TThouigh  not  stormy  it  was  rather  dark,  as 
there  was  some  haze  on  the  water,  but  the 
brig  was  sailing  four  or  five  knots  an  hour,  and 
there  were  no  other  vessels  in  sight.  On  the 
other  hand,  the  steamer  was  bound  on  a  voy- 
4*3*]  »g«  from  the  Port  of  New  York  'to 
Washington,  and  was  heading  south  by  west, 
And  her  speed  was  eight  knots  an  hour. 

Some  conflict  exists  in  the  testimony  as  to 
the  point  whether  the  brig  had  the  required 
lij^ts  and  whether  she  kept  her  course  as  al- 
leged in  the  libel,  or  whether  she  changed  it  as 
alleged  in  the  answer,  but  it  will  be  sufficient 
to  state  the  facts  as  they  appear  to  the  court 
without  reproducing  the  testimony  of  the  wit>- 
nesses  or  attempting  to  reconcile  their  contra- 
4ictory  statements. 

The  vessels  were  less  than  half  a  mile  apart 
when  the  brig  was  descried  by  the  steamer, 
And  it  is  satisfactorily  proved  that  the  brig 
had  the  required  lights  and  that  her  lookouts 
were  properly  stationed  on  the  forward  part  of 
the  vesseL  At  that  time  it  was  the  master's 
watch  on  board  the  steamer,  but  the  bet- 
ter opinion  from  the  evidence  is  that  he  was  in 
the  pilot  house  and  not  on  deck,  as  stated  in 
his  deposition.  He  admits,  however,  that  he 
•aw  the  approaching  vessel,  and  that  he  knew 
that  it  was  a  sailing  vessel,  and  his  statement 
is  that  he  changed  the  course  of  the  steamer 
from  south  by  west  to  south-southeast,  which 
cannot  be  correct,  because  if  he  had  done  so 
there  could  not  have  been  any  collision,  as  the 
•peed  of  the  steamer  was  double  that  of  the 
brig.  But  the  second  mate  was  on  deck  at  the 
same  time,  and  he  states  that  the  master  was 
in  the  pilot  house,  and  that  he  went  to  the  pilot 
house  where  the  master  was  and  told  him  that 
there  was  a  vessel  ahead,  and  that  the  master 
directed  the  man  at  the  wheel  to  change  the 
oourae  of  the  steamer  half  a  point  to  the  east- 
ward; that  he  then  went  forward  and  walked 
•round;  that  it  appearing  to  him  that  the  brig 
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had  also  changed  her  course  in  the  same  way« 
he  went  back  to  the  pilot  house  and  so  in- 
formed the  master,  and  that  the  master  then 
told  the  wheelsman  to  let  the  steamer  come  up 
half  a  point  more  to  the  eastward.  When 
the  master  gave  the  second  order  he  came  out 
of  the  pilot  house,  as  the  second  mate  testi- 
fies, and  looked  at  the  approaching  vessel.  Be- 
yond question  he  must  at  once  have  discovered 
that  the  order  just  given  was  insufficient  to 
prevent  a  collision,  and  he  immediatelv  re- 
turned to  the  pilot  house  and  directed  the 
helmsman  *to  change  the  course  to  [*4a4 
southeast,  which  is  the  order  he  should  have 
given  in  the  first  instance.  But  it  is  evident 
that  his  memory  is  unreliable,  as  it  is  clear 
that  the  collision  could  not  have  occurred  if  he 
had  given  that  order,  or  the  one  he  says  he  gave, 
when  the  brig  was  first  seen  bv  the  steamer. 

Precautions  must  be  seasonable  to  be  of  any 
avail,  but  it  was  too  late  when  he  gave  the 
last  order,  as  the  second  mate  testifies  that 
the  jib-boom  of  the  brig,  by  the  time  the  order 
was  obeyed,  was  not  more  than  thirty  yards 
from  the  steamer.  Even  if  tested  alone  by  the 
testimony  of  the  witnesses  on  board  the  steam- 
er, the  court  is  fully  satisfied  that  the  first  two 
orders  were  not  of  a  character  to  avoid  a  col- 
lision, and  that  the  third  order  was  not  given 
in  season  to  accomplish  the  desired  result. 
Confirmed  as  this  theory  is  by  the  testimony 
of  the  mate  and  pilot  of  the  brig,  the  court  has 
no  hesitation  in  adopting  it  as  correct. 

Suppose  the  fact  to  be  so,  still  it  is  contend- 
ed by  the  claimants  that  the  decree  of  the  cir- 
cuit court  must  be  affirmed  because  they  in- 
sist that  the  brig  changed  her  course,  and  that 
if  she  had  kept  it,  as  she  was  bound  to  do,  the 
collision  would  not  have  occurred.  Grant  that 
the  conclusion  would  follow  if  the  theory  of 
fact  involved  in  the  proposition  was  correct, 
still  the  views  of  the  claimants  cannot  be  sus- 
tained, as  the  fact  alleged  is  not  satisfactorily 
proved. 

From  the  time  the  steamer  was  first  seen,  to 
the  time  of  the  collision,  the  deck  of  the  brig 
was  in  charge  of  her  mate,  and  he  testifies 
positively  tluit  the  brig  did  not  change  her 
course,  as  is  supposed  by  the  claimants;  and 
the  pilot  of  the  brig,  who  went  below  before 
the  collision,  testifies  that  her  course  when 
he  left  the  deck  was  north  by  east,  and  that 
when  he  came  on  deck,  just  before  the  collision, 
no  alteration  had  been  made  in  the  course.  No 
witness  examined  in  the  case  on  either  side  is 
able  to  support  that  theory  by  any  positive 
statement,  but  the  attempt  of  the  claimants 
is  to  establish  the  theoiy  by  circumstances, 
of  which  the  principal  one  is  the  appearance 
of  the  steamer  where  she  was  struck  by  the 
brig  on  her  starboard  bow.  Thev  contend  that 
it  was  *a  square  blow,  and  that  the  [*4a5 
character  of  the  injury  to  the  steamer  shows 
that  the  approach  of  the  brig  was  at  right 
angles  and  not  head  on,  as  they  were  substanti- 
ally approaching  when  each  was  first  descried 
by  the  other. 

Although  it  must  be  admitted  that  the  ar- 
gument is  ingenious  and  exceedingly  wdl  put, 
still  the  decisive  answer  to  it  is  that  the  dbr- 
cumstances  adduced  do  not  satisfy  the  court 
that  any  such  change  of  course  was  made  by 
the  brig  as  is  supposedi  certainly  not  until 
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the  proximity  of  the  vessels  was  so  close  that  a 
collision  as  inevitable,  and  then  it  is  quite 
clear  that  the  steamer  made  a  sudden  change, 
and  it  may  be  that  the  brig  also  changed  her 
course,  as  is  supposed  by  the  claimants.  Fault, 
under  such  circumstances,  will  not  be  imputed 
to  the  vessel  required  to  keep  her  course  if  she 
was  otherwise  blameless.  Steamship  Co.  v. 
Rumball,  21  How.  384,  16  L.  ed.  148.  An  error 
committed  by  the  vessel  required  to  keep  her 
course,  after  the  approaching  vessel  is  so  near 
that  the  collision  is  inevitable,  will  not  impair 
her  right  to  recover  for  the  hijuries  resulting 
from  the  collision  if  she  was  otherwise  without 
fault,  for  the  reason  that  those  who  put  the 
vessel  in  that  peril  are  chargeable  with  the  err- 
or,  and  must  answer  for  the  consequences  which 
it  occasioned.  Bentley  v.  Coyne,  4  Wall.  512, 
18  L.  ed.  459.  Examined  in  the  light  of  these 
suggestions,  our  conclusion  from  the  evidence  is 
that  the  steamer  was  wholly  in  fault. 

Decree  reversed  and  the  cause  remanded, 
with  direction  to  afiirm  the  decree  of  the  Dis- 
trict Court. 


THE  STEAMBOAT  JAMES  GUY,  her  tackle, 
etc,  William  J.  Healy,  Claimant,  Appt., 

V. 

YOUNG  TALL. 

(See  a  C.  "The  Guy,"  9  Wall.  758,  759.) 

Repairs  on  vessel  a  lien — acceptance  for,  when 

not  payment. 

Reasonable  repairs  on  a  vessel  in  a  foreign  port, 
ordered  bv  the  owner,  are  a  lien  on  the  Tessel 
which  may  be  enforced  In  admiralty. 

Acceptances  for  the  amount  of  repairs,  given  by 
SQch  owner  who  was  insolvent,  and  which  were  not 
taken  in  payment,  are  not  payment. 

INo.  37.] 
Argued  Jan.  26,  1870.    Decided  Mar.  28,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

The  libel  in  this  case  was  filed  by  the  defend- 
ant in  error,  in  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New  York, 
to  recover  the  cost  of  certain  repairs  made  to 
the  steamboat,  James  Guy.  A  decree  having 
been  Centered  in  favor  of  the  libelant,  the  claim- 
ants of  the  boat  took  an  appeal  to  the  circuit 
court,  by  which  the  said  decree  was  affirmed; 
whereupon  the  claimant  sued  out  this  writ  of 
error. 

The  case  is  further  stated  by  the  court. 

Messrs.  Beebe  &  Chas.  Donohue  and  Wm.  M. 
Bvartiy  for  plaintiffs  in  error: 

The  contract  to  pledge  the  vessel  must  be 
on  a  mutual,  express  or  implied  contract.  The 
credit  cannot  be  a  silent  one  of  the  libelant's 
own  making. 

Liens  of  the  character  here  set  up  are  not 

favored  in  this  court  nor  by  any  system  of 

laws.    They  are  strictissimi  juris,  and  are  not 

to  be  sustained  but  on  the  most  ample  proof. 

Pratt  V.  Reed,  19  How.  359,  15  L.  ed.  (560. 

It  must  be  that  supplies  were  necessary  and 
could  be  obtained  only  by  a  credit  on  tlie  ves- 
sel. 

Nom. — What  contrncts  will  support  maritime 
Hens — see' note,  70  L.R.A.  854. 
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1  Pars.  Mar.  Law,  491;  see,  also,  4  Wash. 
(S.  C.)  453. 

•Messrs.   William  W.  Goodrich   and  OrviUe 
Horwitf,  for  defendant  in  error:        * 

The  supplies  were  necessary.  The  work  waa 
ordered  by  the  owner,  and  he  was  the  best 
judge  of  its  necessity.  The  Alexander,  1  W. 
Rob.  362;  The  Sophie,  1  W.  Rob.  369. 

It  is  affirmativelv  established  by  the  posi- 
tive testimony  of  the  libelant,  that  credit  was 
given  to  the  vessel.  This  bill  was  charged  to 
the  vessel  upon  libelant's  book,  and  the  bill 
was  so  rendered  to  the  owner  and  was  by  hint 
received  without  objection  or  dispute. 

"Where  repairs  have  been  made  or  neces« 
saries  have  been  furnished  to  a  foreign  ship, 
or  to  a  ship  in  a  part  of  the  State  to  which  she 
does  not  belong,  the  general  maritime  law,  fol- 
lowing the  civil  law,  gives  the  party  a  lien  oa 
the  ship  itself  for  its  security.  And  he  may 
well  maintain  a  suit  in  rem  in  the  admiralty, 
to  enforce  his  rights." 

The  Gen.  Smith,  4  Wheat.  443;  The  Jerusa- 
lem, 2  Gall.  340;  Smith  v.  The  Eastern  Rail- 
road, 1  Curt.;  Thomas  v.  Osborne  (Judge 
Taney),  19  How.  38,    15  L.  ed.  541. 

There  is  no  need  that  express  words  should 
be  used,  stating  that  the  credit  is  given  to 
the  vessel  at  the  time  of  the  contract. 

The  Eliza  Jane,  1  Sprague,  153;  The  Aurora, 
1  Wheat.  96;  Peyroux  v.  Howard,  7  Pet.  324^ 
Davis  V.  A  New  Brig,  Gilp.  473;  Davis  v. 
Child,  Daveis,  73;  Stevens  v.  The  Sandwich,  I 
Pet.  Adm.  233;  Andrews  v.  Wall,  3  How.  573; 
Zane  v.  The  President,  4  Wash.  (C.  C),  453; 
North  V.  The  Eagle,  Bee,  78;  Sarchet  v.  The 
Davis,  Crabbe,  185;  The  Belfast  (ante,  266). 

Mr.  Chief  Justice  Chase  delivered  the  opin* 
ion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir* 
suit  Court  of  the  Southern  District  of  New 
York  sitting  in  admiralty. 

The  libel  claimed^  lien  on  The  James  Guy 
for  repairs  made  upon  fier  by  the  libelant,  and 
alleged  to  be  necessary  to  fit  her  for  the  prose- 
cution of  her  employment.  That  employment 
was,  in  connection  with  several  other  boats, 
the  transportation  of  the  government  mails  and 
of  passengers,  and  of  treight  between  Norfolk, 
Virginia  and  Newbem,  North  Carolina. 

Baltimore  was  not  the  home  port  of  The 
Guy.  Indeed  it  is  admitted  in  the  answer  that 
she  did  not  belong  to  Maryland. 

The  evidence  shows  that  the  repairs  were 
ordered  by  one  Olney,  who  called  himself  pro- 
prietor and  agent  of  the  line,  and  seems  to  have 
been  the  owner  of  The  Guy,  and  that  they 
were  reasonably  fit  and  necessary. 

There  is  proof  that  the  libelants  received 
from  Olney  acceptances  for  the  amount  of  the 
repairs,  but  none  that  they  were  taken  in  ab- 
solute payment.  On  the  contrary,  it  appears 
that  the  acceptor  was  insolvent  and  unworthy 
of  credit,  and  that  in  fact  the  credit  was  given 
to  the  boat. 

These  facts  being  established,  it  is  apparent 
that  this  case  must  be  governed  by  the  princi- 
ples settled  at  this  term  in  the  caae  of  The 
Grapeshot  [ante,  651]. 

The  decree  of  the  Circuit  Court  was  in  ae- 
cordance  with  those  principles,  and  must  be  af* 
firmed. 
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KmooHA  T.  Camfbell. 


THE  CITY  OF  KENOSHA,  Plff.  in  Err^ 

V. 

ALONZO  CAMPBELL. 

Second  appeal — judgment  affinned. 

When  In  pursuance  of  a  decision  of  this  court,  a 
new  judgment  is  rendered  by  the  court  below, 
which  Is  sought  to  be  reversed,  on  the  ground  that 
on  the  former  hearing  an  Important  and  controll- 
ing fact  was  misapprehended  by  this  court,  held, 
that  there  was  no  misapprehension. 

[No.  144.] 
Argued  Mar.  22,  1870.    Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court.  See,  also, 
the  report  of  the  previous  decision  by  this 
court,  in  this  case,  as  Campbell  ▼.  Kenosha,  5 
Wall.  104,  18  L.ed.  610. 

Mr.  John  W.  Gary,  for  plaintiff  in  error: 

This  cause  when  formerly  before  this  court, 
was  evidently  decided  upon  the  hypothesis  that 
the  Act  of  Mar.  22,  1863,  authorizmg  the  loan- 
ing of  the  credit  of  the  City  to  the  railroad  for 
$150,000  was  in  full  force  as  an  authority  to 
make  this  subscription;  and  that  the  subscrip- 
tion and  scrip  should  be  upheld  for  that  rea- 
son. 

By  reference  to  the  syllabus  of  the  case,  as 
reported  in  6  Wall.  194  (supra),  we  find  the 
substance  of  the  decision  stated  as  follows: 
"Where  the  Legislature  of  the  State  passes  two 
Acts,  one  (which  by  the  Constitution  it  had  the 
power  to  pass)  authorizing  a  city  to  subscribe 
a  limited  amount  ($150,000)  of  stock  to  a  rail- 
road, another  (which  by  the  Constitution  it 
had  no  power  to  pass)  authorizing  it  to  sub- 
scribe an  unlimited  amount,  and  the  city  pro- 
fessing to  act  under  the  one  which  authorized 
the  unlimited  amount,  subscribed  the  limited 
amoimt  of  $150,000,  a  subsequent  recognition 
by  the  Legislature  of  the  subscription  as  legal, 
validates  the  subscription." 

The  court,  all  through  the  opinion,  treats  the 
case  as  one  where  there  was  a  valid  authority 
to  make  the  subscription,  and  that  the  city 
authorities  in  making  it  had  by  mistake  acted 
under  an  invalid  authority,  and  that  such  a 
mistake  was  curable.  See  Op.  5  Wall.  109,  18 
L.  ed.  611. 

In  this  supposition  the  court  was  entirely 
mistaken,  for  the  reason  that  at  the  time  when 
such  subscription  was  made,  there  was  no  such 
valid  authority  as  was  supposed. 

The  Act  of  Mar.  23,  1853,  was  exhausted  in 
1853,  by  the  issue  to  the  full  amount  author- 
ized to  be  issued  under  it;  tne  whole  of  which 
is  now  outstanding  as  a  debt  against  the  said 
City. 

Hence,  at  the  time  when  this  scrip  was  is- 
sued in  1856,  the  said  Act  of  Mar.  23,  1853,  was 
no  authority  for  the  issue  of  the  same.  The  de- 
cision of  this  court,  therefore,  in  this  case, 
based  upon  the  hypothesis  that  said  Act  was 
then  in  full  force  and  a  valid  authority  for 
making  the  subscription,  is  wholly  in  applica- 
ble to  the  case  as  it  is  now  presented. 

That  decision  held  the  subscription  and  the 
Issue  of  this  scrip  valid  by  reason  of  that  law, 
supposing  it  to  be  in  full  force;  but  it  now  ap- 

rars  that  that  law  had  been  exhausted  more 
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than  three  years  previously,  and  therefore  it 
was  no  authority  whatever  for  this  scrip  or 
subscription. 

We  are,  therefore,  not  askine  the  court  to 
reverse  its  former  decision,  but  have  presented 
a  new  case  on  the  facts,  which  renders  the  for- 
mer decision  in  applicable  to  this  case  as  it 
is  now  presented. 

There  was  no  authority  in  the  City  to  sub- 
scribe to  the  capital  stock  and  issue  its  or- 
ders or  scrip  in  aid  of  the  Kenosha  and  Beloit 
Railroad  Company,  and  the  scrip  issued  for 
that  purpose  is,  therefore,  void. 

The  plaintiff,  in  order  to  recover,  was  bound 
to  show  affirmativ.ely  that  such  authority  ex- 
isted; there  was  no  presumption  in  his  favor 
on  this  point.  Thompson  v.  Lee  Co.  3  Wall. 
330,  18  L.  ed.  178. 

The  pretended  authority  upon  which  the* 
C!ity  acted,  was  section  8  of  the  amendment  to 
the  city  charter,  approved  Mar.  23,  1853,  and 
the  ordinance  and  other  proceedings  passed  by 
said  atj  in  pursuance  of  said  Act. 

We  deny  that  said  Act  and  the  proceedinga 
under  it  were  any  authority  for  the  issue  of 
said  scrip  or  orders,  for  the  reason  that  said 
section  8  of  said  Act  was  in  direct  contraven- 
tion of  section  3,  art.  — ,  of  the  Constitution  of 
the  State  of  Wisconsin. 

As  an  original  proposition,  it  would  be  the 
duty  of  this  court  to  hold  said  section  8  un- 
constitutional and  void.  But  the  question  i» 
not  open.  It  has  alreadv  been  passed  upon  by 
the  Supreme  Court  of  the  State  of  Wisconsin, 
which  IS  a  proper  tribunal  to  determine  its  va- 
lidity under  the  Constitution  of  Wisconsin,  and 
its  decision  on  this  question  is  conclusive  upon 
this  court.    Foster  v.  Kenosha,  12  Wis.  616. 

The  construction  given  to  a  statute  of  a 
State  by  the  highest  judicial  tribunal  of  such 
State,  is  regarded  as  a  part  of  the  statute,  and 
is  binding  upon  the  courts  of  the  United  States 
as  the  text. 

Leffingwell  v.  Warren,  2  Black,  603,  17  L. 
ed.  262;  Shelby  v.  Guy,  11  Wheat.  361;  Mc- 
Cluny  V.  Silliman,  3  Pet.  270;  Green  v.  Neal,  G 
Pet.  291;  Ross  v.  Duval,  13  Pet.  45;  Massingili 
V.  Downs,  7  How.  767;  Nesmith  v.  Sheldon,  7 
How.  812;  VanRensselaer  v.  Kearney,  11  How. 
297;  Webster  v.  O>oper,  14  How.  504. 

Mr.  Wm.  P.  Lynde,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  was  before  us  at  the 
December  Term,  1866.  The  judgment  of  the 
court  below  had  been  in  favor  of  the  City  of 
Kenosha,  and  the  writ  of  error  was  prosecuted 
by  the  now  defendant  in  error.  The  judgment 
was  reversed;  and  on  a  new  trial,  there  was  a 
judgment  against  the  City.  And  the  City  is 
now  plaintiff  in  error,  and  seeks  the  reversal  of 
the  last  judgment. 

Counsel  h&ve  labored  with  much  zeal  and 
ability  to  satisfy  the  court  that,  upon  the  for- 
mer hearing  "()ne  important  and  controlling 
fact  was  misapprehended,  or  did  not  sufficient- 
ly appear  in  the  case  at  that  time."  But  we 
are  not  convinced  that  there  was  any  such  mis« 
apprehension,  or  that  any  important  fact  es- 
caped the  observation  of  the  court. 
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The  judgment  of  the  Circuit  Court,  there- 
fore, must  be  affirmed. 

Under  the  circumstances  of  the  case,  how- 
ever, we  cannot  say  that  it  was  prosecuted 
merely  for  delay.  The  motion  for  affirmance 
with  ten  per  cent,  damages,  must,  therefore, 
be  denied. 


OTIS  H.  WEED  and  Orin  Sherman,  Copartners, 
as  0.  H.  Weed  &  Company,  Plffs.  in  Err., 

V. 

JOHN  H.  CRANE. 

Where  there  is  nothing  to  review  in  the  record, 
judgment  affirmed. 

Where  In  the  record  there  Is  no  exception  to  any 
ruling  of  the  court  upon  the  trial  nor  to  the  re- 
port, nor  to  any  ruline  of  the  court  in  relation  to 
It,  there  is  nothing  which  can  be  reviewed,  and  the 
Judgment  will  be  affirmed. 

[No.  123.] 
Submitted  Mar.  15, 1870.    Decided  Apr.  4,  1870. 

IN  ERROR  to  th(B  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachu- 
setts. 

This  was  •  suit  at  law  brought  to  recover 
damages  for  infringement  of  letters  patent, 
issued  to  the  defendant  in  error. 

The  parties  by  stipulation  agreed  that  the 
jury  might  find  a  verdict  without  assessing  the 
actual  damages,  and  that  after  verdict  for 
plaintiff,  the  damages  might  be  fixed  and  de- 
termined by  an  assessor  appointed  for  that  pur- 
pose by  the  court;  the  object  being  to  avoid 
going  into  evidence  before  the  jury,  which 
might  prove  imnecessary  if  the  defendant's 
plea  was  sustained. 

The  case  was  then  duly  submitted  to  the 
jury,  and  a  verdict  found  for  the  plaintiff  be- 
low, and  no  exceptions  were  taken  by  either 
party  during  the  trial ;  upon  the  rendition  of  a 
verdict  for  the  plaintiff  below,  the  clerk  of  the 
court  was  duly  appointed  to  assess  the  dam- 
ages pursuant  to  the  agreement  of  the  parties, 
and  he  made  his  report,  or  assessment  of  dam- 
ages, in  writing  to  the  court,  which  report  con- 
tained a  statement  at  large  of  a  portion  of  the 
evidence  taken  by  the  assessor,  and  of  his  oon- 
.  elusions  therefrom,  and  of  his  decisions  upon 
the  admissibility  or  inadmissibility  of  certain 
testimony  at  certain  stages  of  the  hearing.  Up- 
on the  coming  in  of  the  assessor's  report  as  to 
the  damages,  the  parties  were  duly  heard  by 
the  court  as  to  the  allowance  or  adoption  of 
the  sum  fixed  by  the  assessor  as  the  damages 
sustained  by  the  plaintiff;  and  after  such  hear- 
ing and  allowance  of  the  damages  so  foimd  by 
the  assessor,  the  court  ordered  judgment  in 
said  suit  for  the  plaintiff  below,  and  no  excep- 
tion was  ever  taken  by  the  defendant  below  to 
any  opinion  or  ruling  of  the  court  below  at 
this  time  or  at  any  time;  and  there  is  nothing 
in  the  printed  record  to  indicate  any  objection 
made  by  the  defendant  below  at  any  stage  of 
the  proceedings,  excepting  at  the  hearings  be- 
fore the  assessor. 

To  reverse  the  judgment  of  the  court  below, 
the  defendants  sued  out  this  writ  of  error. 

Mr.  Jas.  B.  Robb,  for  plaintiffs  in  error. 

Mr.  F.  A.  Brooka,  lor  the  defendant  in  error; 

It  does  not  appear  that  any  rulings  in  mat* 
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ters  of  law  were  made  in  the  court  below,  nor 
that  any  exceptions  were  taken  to  any  sudi 
ruling,  nor  have  any  errors  been  assigned  to 
the  judgment  of  the  court  below;  and  audi 
judgment  should,  therefore,  be  affirmed.  James 
V.  Bk.  (ante,  275) ;  Generes  v.  Bonnemer  (ante, 
227). 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

On  looking  into  the  record  of  this  cause  we 
find  no  exception  to  any  ruling  of  the  court 
upon  the  trial,  nor  any  exception  to  the  report 
of  the  assessors,  nor  to  any  ruling  of  the  court 
in  relation  to  it.  There  is  nothing,  therefore, 
in  the  record  which  can  be  reviewed  here  upon 
error,  and  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 


^CHARD  ROE,  Casual  Ejector,  and  Ceorge  P. 
Burnett,  Tenant  in  Possession,  Plff  in  Ifirr., 

V. 

JOHN  DOE,  ex  dem.  John  M.  M.  CaldweU. 

(See  S.  a  »  Wall.  290-294.) 

Vendee's  possession  under  contract  of  sale— -ef- 
fect of — vendee,  not  tenant — ^when  possession 
becomes  tortious — notice  to  quit. 

If  a  contract  for  a  sale  of  lands  be  silent  as  to 
possession  by  the  vendee,  be  Is  not  entitled  to  It. 

If  the  contract  stipulates  for  possession  by  the 
vendee,  or  the  vendor  pats  him  in  possession,  be 
holds  ss  a  licensee,  snd  the  relation  of  landlord 
and  tenant  does  not  subsist  between  the  parties. 

In  such  esse  the  vendee  cannot  dispute  the  title 
of  the  vendor ;  the  assignee  of  the  vendee  is  as 
much  bound  by  the  estoppel  as  the  vendee  him- 
self. 

Upon  defsult  in  psyment  of  any  installment  ef 
the  purchase  money,  the  possession  becomes  tor- 
tious, and  the  vendor  msy  at  once  bring  ejectment. 

It  is  not  necesssry  to  give  notice  to  quit  before 
bringing  ejectment,  according  to  the  local  law  of 
Georgia. 

[No.  136.] 

Argued  Mar.  18,  1870.    Decided  Apr.  4,  1870. 

TN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
Georgia. 

This  was  an  action  of  ejectment  brought  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  Georgia,  by  the  defendant 
in  error,  for  the  recovery  of  a  certain  tract  of 
land. 

The  verdict  and  judgment  in  the  court  be- 
low having  been  for  the  plaintiff,  the  defend- 
ant  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  is 
the  opinion  of  the  court. 

Messrs.  M.  Thompson  and  D.  A.  Walker,  for 
plaintiff  in  error: 

Burnett  entered  into  possession  lawfully,  and 
ejectment  could  not  be  sustained  against  him 
without  a  notice  to  quit,  or  a  notice  that  the 
contract  was  rescinded,  or  a  demand  of  pay- 
ment and  notice  of  rescinding. 

Livingston  v.  Bryan,  1  Johns.  322;  Jacksoii 
V.  Salmon,  4  Wend.  327;  Costigan  v.  Wood,  6 
Cranch  (C.  C.)  607;  Newby  v.  Jackaon,  1  B. 
k  C.  448. 

A  person  who  enters  and  holds  land  under  a 
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contract  to  buy  it,  Is  to  be  regarded  as  at  least 
a  tenant  at  will;  and  a  tenant  at  will  is  not 
a  wrong-doer,  and  ejectment  will  not  lie 
against  him,  unless  his  tenancy  be  determined 
before  the  commencement  of  the  suit. 

2  Rich.  (S.  C.)  542;  4  T.  R.  680;  1  Bam. 
&  C.  126;  Lewis  v.  Beard,  13  East,  210;  Bruue 
V.  Rawlins,  10  East,  261. 

These  conunon  law  principles  apply  in  tiiis 
ease.    3  Wheat.  212. 

The  Statutes  of  Georgia  require  a  demand  in 
such  a  case  as  this.  Act  1827,  2  Cobb.  Ga. 
901,  902.    Irwin  Rev.  Code  (Ga.)  sec.  2205. 

Messrs.  James  £.  Brown  and  John  D.  Pope, 
for  defendant  in  error: 

The  charge  of  the  court  in  reference  to  de- 
mand and  notice  to  quit  before  action  brought, 
was  strictly  accurate.  The  substance  of  the 
charge  was,  that  Caldwell  was  not  bound  to 
make  a  demand  before  bringing  this  action; 
and  that  Burnett  was  not  entitled  to  notice  to 
quit  before  action  brought.  This  was  correct 
according  to  the  laws  of  Georgia.  It  is  the  well 
established  rule  of  law  and  the  constant  prac- 
tice in  this  State,  in  cases  between  vendor  and 
vendee,  where  bond  for  titles  is  given,  and  the 
purchase  money  is  not  paid  when  due  accord- 
ing to  contract,  to  bring  ejectment  for  the 
premises  without  demand  or  notice. 

Jackson  v.  Miller,  7  Cow.  747;  McHan  v. 
Stansell,  30  Ga.  197. 


Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Georgia.  The  suit  was  an  action  of 
«jectment,  prosecuted  by  the  defendant  in  error 
to  recover  possession  of  the  premises  described 
in  his  declaration.  The  view  which  we  take  of 
the  case  renders  it  unnecessary  to  consider  sev- 
eral of,  the  exceptions  which  are  found  in  the 
record.  The  facts  as  they  appear,  and  which 
are  undisputed,  are  as  follows: 

Caldwell  was  in  possession,  claiming  title. 
On  the  26th  of  January,  1864,  he  sold  to  Vliet, 
who  paid  him  $4,000,  and  executed  to  him 
two  promissory  notes,  each  for  $7,000,  payable, 
respectively,  on  the  1st  of  April  and  the  1st  of 
July  following,  with  interest  from  date.  Cald- 
well at  the  same  time  executed  to  Vliet  a  title 
a93*]  bond  in  the  penal  sum  of  *$36,000.  It 
recited  the  payment  of  the  $4,000  and  the  exe- 
cution of  the  notes,  and  was  conditioned  that 
if  Vliet  should  pay  the  notes  at  maturity,  and 
Caldwell  should  thereupon  make  to  him  "a 
good  warranty  title  in  fee  simple"  for  the 
premises,  the  bond  should  be  void.  The  bond 
was  silent  as  to  the  right  of  Vliet  to  occupy 
the  premises,  but  Caldwell  put  him  in  posses- 
aion.  Vliet  transferred  the  bond  and  delivered 
possession  to  Burnett.  >lothing  having  been 
paid  on  the  notes,  and  more  than  three  years 
having  expired  since  the  maturity  of  the  one 
last  payable,  Caldwell  instituted  this  suit  to 
oust  Burnett  and  recover  back  possession  of 
the  property. 

The  legal  principles  which  must  govern  the 
determination  of  the  case  are  all  well  settled. 
If  the  contract  in  such  cases  be  silent  as  to 
possession  by  the  vendee,  he  is  not  entitled  to 
9  Wauu  U.  S.,  Book  19. 


it.  Suffem  v.  Townsend,  9  Johns.  35;  Erwin  v. 
Olmsted,  7  Cow.  229.  If  the  contract  stipu- 
lates for  possession  by  the  vendee,  or  the  vend- 
or puts  him  in  possession,  he  holds  as  a  li- 
censee. The  relation  of  landlord  and  tenant 
does  not  subsist  between  the  parties.  The 
characteristic  feature  of  that  relation  is  want- 
ing. The  vendee  pays  nothing  for  the  enjoy- 
ment of  the  property.  The  case  comes  within 
the  category  of  a  license.  Co.  Litt.  52b;  Mimi- 
ford  V.  Whitney,  15  Wend.  380;  Dolittie  v. 
Eddy,  7  Barb.  78;  Watkins  v.  Holman,  16  Pet. 
54;  Bright's  Lessee  v.  Rochester,  7  Wheat.  535. 
In  such  cases  the  vendee  cannot  dispute  the 
title  of  the  vendor  any  more  than  the  lessee 
can  question  the  title  of  his  lessor.  Whiteside 
V.  Jackson,  1  Wend.  418;  Jackson  v.  Moncrief, 
5  Wend.  26;  Jackson  v.  Stewart,  6  Johns.  34; 
Hamilton  v.  Taylor,  Litt.  Sel.  Cases,  444.  The 
assignee  of  the  vendee  is  as  much  bound  by 
the  estoppel  as  the  vendee  himself.  Jackson  v. 
Walker,  7  Cow.  637.  Upon  default  in  pay- 
ment of  any  installment  of  the  purchase 
money,  the  possession  becomes  tortious,  and 
the  vendor  may  at  once  bring  ejectment.  1 
Wend.  418;  5  Id.  26;  7  Cowen,  037,  cited  supra. 
Ejectment  may  sometimes  be  maintained  wnen 
covenant  for  the  purchase  money  could  not. 
Wright  V.  Moore,  21  Wend.  230. 

*ln  England  it  is  necessary  to  give  no-  ['294 
t ice  to  quit  before  bringing  ejectment.  Right  v. 
Beard,  13  East,  210;  Doe  v.  Jackson,  1  B.  d^  C. 
448.  In  this  country,  generally,  the  rule  is 
otherwise.  7  Cow.  637;  7  Barb.  74,  supra.  In 
the  case  before  us,  the  question  must  be  de- 
cided according  to  the  local  law  of  Georgia. 
The  authorities  upon  the  subject,  cited  in  the 
brief  for  the  defendant  in  error,  and  especially 
the  manuscript  case  of  McHan  ▼.  Stansel,  de- 
cieded  by  the  Supreme  Court  of  that  State,  at 
the  Jime  Term,  1869,  and  not  yet  reported,  es- 
tablish the  proposition  that  such  notice  in  this 
case  was  not  necessary 

The  plaintiff's  lessor  was  clearly  entitled  to 
recover  upon  these  grounds.  This  renders  it 
immateriia  whether  Rogers  had  or  had  not  a 
valid  title  by  virtue  of  the  Statute  of  limita- 
tions, whether  Caldwell  had  or  had  not  a  valid 
title  under  the  same  statute,  or  a  perfect  paper 
title,  and  whether  the  deed  executed  by  the 
trustees  of  the  Rome  Female  College  was  valid 
or  not.  Resolving  all  these  questions  in  the 
negative,  the  right  of  the  plaintiff's  lessor  to  re- 
cover was  not  affected.  The  instructions  relat- 
ing to  these  subjects  may,  therefore,  be  laid  out 
of  view.  In  any  just  view  of  the  subject  they 
could  have  worked  no  injury  to  the  plaintiff  in 
error. 

The  testimony  offered  as  to  the  amount  paid 
by  Burnett  to  Vliet  for  the  property  was  irrel- 
evant, and  was  properly  excluded. 

In  Marlin  v.  Willink,  7  Sergeant  &  Rawie, 
297,  where  the  leading  facts  were  substantially 
identical  with  those  upon  which  the  questions 
before  us  have  arisen,  Judse  Duncan  said: 
**This  is  the  plainest  case  in  the  world."  Eject- 
ment was  held  to  have  been  properly  brought 
by  the  vendor,  and  a  judgment  in  his  favor 
was  sustained.  Whatever  relief  the  plaintiff  in 
error  may  be  entitled  to  must  be  sought  in 
equity.    He  can  have  none  at  law. 

The  judgment  of  the  court  below  is  affirmed. 
45  7x3 
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MICHAEL  LYNCH  et  al.,  Plffs.  in  Err., 

V. 

CARMEN  S.  De  BEBNAL  et  al. 
(See  a  C.  9  Wall.  dl&-326.) 

Board  of  Commissioners'  judgment  not  assail- 
able collaterally — San  Francisco  lands. 

The  Board  of  CommlssioDers*  adjudication  upon 
a  Mexican  claim  for  lands,  however  erroneous, 
cannot  be  collaterally  assailed  on  the  ground  that 
it  was  made  upon  insofflclent  CTidence. 

The  provision  of  the  15th  section  of  the  Act  of 
Mar.  8,  1851,  declaring  that  such  final  decree  shall 
be  conclusive  between  the  United  States  ^nd  the 
claimants  only,  and  shall  not  affect  the  interests 
of  third  persons,  does  not  change  the  operation  of 
this  general  rule. 

The  final  decree  confirming  lands  to  the  City  of 
San  Francisco,  excepted  parcels  of  land  which  bad 
been  granted  by  lawful  authority  to  private  par- 
ties. 

[No.  106.] 

Argued  Mar.  6,  1870.     Decided  Apr.  4,  1870. 

IN  EBROR  to  the  Supreme  Court  of  the  State 
of  California. 

An  action  was  brought  in  the  District  Court 
of  the  Fourth  Judicial  District  of  the  State  of 
California,  to  reoover  certain  lands.  Judgment 
was  rendered  in  that  court  for  the  plaintiffs. 
Whereupon  the  defendant  took  an  appeal  to 
the  Supreme  Court  of  the  State,  in  which  court 
the  judgment  waa  affirmed.  Thereupon  the  de- 
fendant sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  J.  Hubley  Ashton  and  George  H. 
Williams,  for  plaintiffs  in  error: 

The  petition  of  the  city  having  been  filed  in 
July  1852,  and  that  of  the  plaintiffs  in  Mar., 
1853,  in  legal  contemplation  the  title  of  the 
property  passed  from  the  government  to  the 
city  before  the  DeBemals  instituted  their  pro- 
ceedings, and  there  was  nothing  left  for  their 
claim  to  attach  to. 

They  have  no  patent,  and  if  they  had  one  it 
would  take  effect  by  relation  Mar.  1,  1863;  but 
before  that  date,  by  the  retrospective  opera- 
tion of  the  confirmation  and  grant  to  the  city, 
the  legal  title  had  been  tr^nsfered  to  her. 

Landes  v.  Brant,  10  How.  372;  Waterman  ▼. 
Smith,  13  Cal.  420;  Beard  v.  Federy,  3  Wall. 
401,  18  L.  ed.  02;  Grisar  v.  McDowell,  6  Wall. 
280,  18  L.  ed.  868;  Stoddard  v.  Chambers,  2 
How.  284;  Bissell  v.  Penrose,  8  How.  330. 

The  older  oonfirmation  defeats  the  younger. 
Chouteau  v.  Eokhart,  2  How.  345;  Les  Bois  v. 
Bramell,  4  How.  449;  Berthold  v.  McDonald,  22 
How.  341,  16  L.  ed.  321;  Landes  v.  Brant 
(supra). 

When  we  consider  the  equities,  the  defend- 
ants' title  must  prevail,  for  it  was  earlier  in 
origin  as  a  Mexican  title,  and  earlier  in  incep- 
tion as  an  American  title,  than  the  title  assert- 
ed by  the  plaintiffs. 

Ross  v.  Barland,  1  Pet.  665;  Doe  v.  Eslava,  0 
How.  421. 

The  defendants  are  third  persons  within  the 
meaning  of  the  15th  section  of  the  Act  of  Mar. 
3,  1855,  and  as  such  are  not  concluded  by  the 
decree  of  confirmation  produced  by  the  plain- 
tiffs, and  by  the  survey  and  location  of  the 
claim,  or  by  either. 

Beard  v.  Federy,  3  Wall.  478,  18  L.  ed.  88. 

At  the  time  of  that  contestation,  they  were 
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not  possessed  of  the  title  which  they  now  ex- 
hibit, and  their  right  to  intervene  and  assail 
the  surveys  was  denied  in  the  district  court  and 
in  this  court,  upon  the  sole  ground  that  they 
wanted  the  very  interest  and  title  which  are 
now  brought  to  the  attention  of  the  court: 

Is  there  anything  in  the  exception  contained 
in  the  decree  of  the  circuit  court  of  May  18, 
1865,  which  excludes  the  land  now  in  contro- 
versy from  the  confirmation  there  made  to  the 
City  of  San  Francisco? 

The  exception  in  the  decree  at  most,  only 
comprehends  lands  to  which  perfect  titles  were 
acquired  by  persons  from  the  Government  of 
Mexico,  and  to  which  such  titles  were  subsist- 
ing when  California  was  acquired  by  the  Unit- 
ed States,  and  does  not  extend  to  inchoate  or 
equitable  titles,  such  as  the  title  of  the  De- 
Bemals, which  did  not  attach  to  any  particular 
land  of  which  the  grantees  were  in  possession 
at  the  tin&e  of  the  acquisition  of  California. 

Messrs.  £dmond  L.  Goold  and  F.  Billings, 
for  defendants  in  error: 

The  confirmation  of  the  pueblo  claim  was  but 
a  confirmation  in  embryo. 

Persons  holding  under  the  Van  Ness  ordi- 
nance take  nothing  by  the  pueblo  title,  but  get 
their  rights  originally  from  the  United  States 
Government,  by  legislative  grant  contained  in 
the  Acts  of  1864  and  1866.  These  Acts  are  to 
the  holders  under  the  city  equivalent  to  a 
patent. 

GriguQu  V.  Astor,  2  How.  310;  Guitard  v. 
Stoddard,  16  How.  404. 

The  pueblo  title  having  been  an  equity,  the 
legal  title  to  the  land  was  in  the  United  States. 
And  that  legal  title  there  remained,  so  far  as 
concerned  the  city  and  its  successors,  until  the 
passage  of  Act  of  Congress  of  July  1,  1864. 

But  on  that  day  the  legal  title  to  the  de- 
manded premises  was  not  in  the  United  States. 
That  portion  of  these  pueblo  lands  had  been 
already  conveyed  to  the  defendants  in  error. 

April  2,  1857,  when  the  government  appeal 
was  dismissed,  their  confirmation  became  abso- 
lutely final. 

That  takes  effect  by  relation  from  the  date 
of  filing  their  petition  before  the  Board,  Mar. 
1,  1853. 

And  thus  it  appears  that  their  title  ia  the 
elder  by  more  than  eleven  years. 

The  plaintiffs  in  error  are  estopped  from  fur- 
ther attacking  our  claim.  U.  S.  v.  Fossatt,  21 
How.  446,  16  L.  ed.  186. 

We  invoke  the  plea  ree  judicata. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment,  to  recover  the 
possession  of  certain  real  property  situated 
within  the  corpora^te  limits  of  the  City  of  San 
Francisco,  as  defined  by  its  charter  of  1851. 
The  plaintiffs  assert  title  to  the  premises  un- 
der a  grant  of  the  Mexican  Government,  con- 
firmed by  the  tribunals  of  the  United  States. 

It  appears  from  the  record  of  proceedings  had 
before  the  Board  of  Commissioners,  created  un- 
der the  Act  of  March  3d,  1851,  to  ascertain  aod 
settle  private  land  claims  in  California  (0  Stat, 
at  L.  631),  and  before  the  District  Court  of  the 
United  States,  on  appeal  from  the  Board, 
which  is  set  forth  in   the    findings,    that  in 
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1834,  Ffgueroft,  then  Mexican  Governor  of  the 
Department  of  California,  issued  a  grant  of  a 
tract  of  land,  embracing  the  demanded  prem- 
ises, to  one  Jose  Comelio  DeBemal;  that  De 
Bemal  having  died,  his  widow  and  son,  the 
plaintiffs  in  this  action,  in  1853,  presented  their 
claim  under  the  grant  to  the  Board  of  Com- 
missioners, for  confirmation;  that  in  1864,  the 
claim  was  adjudged  valid  and  confirmed  by  the 
Board,  and  in  1^,  on  appeal,  by  the  District 
Court  of  the  United  States.  From  the  decree 
of  the  District  Court,  the  United  States  de- 
clined to  prosecute  an  appeal  to  this  court,  and 
the  decree  thus  became  final. 

In  1851,  the  tract  confirmed  was  surveyed 
under  the  direction  of  the  Surveyor-General  of 
the  United  States,  and  the  survey  was  sub- 
jected to  the  revision  and  correction  of  the  Dis- 
trict Court,  under  the  Act  of  Congress  of  June 
14th,  1860.  12  Stat,  at  L.  33.  When  made  to 
conform  to  the  directions  of  the  court,  the  sur- 
vey and  the  plat  of  it  were  approved,  and  its 
decree  of  approval  was,  on  appeal,  affirmed  by 
this  court.  Dehon  v.  De  Bemal,  3  Wall.  7V4, 
18  L.  ed.  146. 

The  Act  of  June  14th,  1860,  gives  to  a  survey 
and  plat  of  land  claimed  under  a  confirmed 
Mexican  grant,  when  approved  by  the  district 
court,  the  effect  and  validity  of  a  patent  of  the 
United  States.  It  so  declares  in  express  terms. 
12  Stat,  at  L.  34  sec.  5.  It  is,  therefore,  upon 
the  decree  of  confirmation,  and  the  approved 
survey  and  plat,  that  the  De  Bernals  rely  to  re- 
cover in  the  present  action. 

To  meet  the  case  thus  presented  the  defend- 
ants contend:  1st.  That  the  Board  of  Land 
Commissioners  had  no  jurisdiction  to  consider 
the  claim  of  the  plaintifiT's  under  the  grant  of 
flgueroa,  and  as  a  consequence,  that  the  action 
of  the  district  court,  in  hearing  the  appeal  from 
the  Board,  and  in  revising  and  approving  the 
survey  of  the  claim,  was  without  authority 
and  void;  and  2d.  That  if  the  Board  had  such 
jurisdiction,  the  defendants  possess  an  older 
and  superior  title  to  the  premises  under  the 
Ordinance  of  the  City  of  San  Francisco,  adopted 
in  June,  1855,  and  the  subsequent  legislation  of 
the  State  and  of  the  United  States  respecting 
the  same. 

The  objection  to  the  jurisdiction  of  the  Board 
321*]  arises  from  *the  fact  that  the  premises 
granted  consist  of  a  lot  within  the  limits  of 
the  pueblo  or  Town  of  San  Francisco  as  it 
existed  at  the  cession  of  California  to  the 
United  States.  At  that  date  San  Francisco,  as 
such  pueblo,  possessed  an  equitable  claim  to 
lands  within  the  limits  of  four  square  leagues, 
to  be  assigned  and  measured  off  from  the 
northern  portion  of  the  peninsula  upon  which 
the  town  is  situated.  The  City  of  San  Fran- 
cisco succeeded  to  such  interest,  and  her  au- 
thorities presented  the  claim  to  the  Board  of 
Land  Commissioners  for  confirmation;  and  the 
defendants  insist  that  the  claim  of  the  Bernals 
under  the  grant  of  Figueroa  should  have  been 
presented  in  the  name  of  those  authorities,  and 
could  in  no  other  way  have  been  brought  under 
the  jurisdiction  of  the  Board. 

l^is  position  is  founded  upon  the  language 
of  the  14th  section  of  the  Act  of  Congress,  but 
is  not,  in  our  opinion,  supported  by  its  mean- 
ing. A  previous  section  of  the  Act  requires 
every  person  claiming  lands  in  California  by 
9  Wall. 


virtue  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  Government,  to  present  his 
claim  to  the  commissioners  for  examination. 
The  14th  section  qualifies  this  general  hin- 
guage,  and  declares  that  the  provisions  of  the 
Act  shall  not  extend  to  lots  held  under  grants 
from  any  corporation  or  town,  to  which  lands 
have  been  granted  for  the  establishment  of  a 
town  by  the  Spanish  or  Mexican  Government; 
nor  into  any  city  or  town,  or  village  lot,  which 
dty,  town  or  vilUge  existed  on  the  7th  of  July, 
1846;  and  provides  that  the  grants  for  such  lots 
shall  be  presented  by  the  corporate  authorities 
of  the  town,  or  if  the  land  upon  which  the 
town,  dty  or  village  is  situated,  was  originally 
granted  to  an  individual,  shall  be  presented  in 
the  name  of  such  individual. 

The  second  clause  of  this  section  does  not 
apply  to  all  lots  situated  within  the  limits  of  a 
dty,  town,  or  village,  which  existed  on  the  7tn 
of  July,  1846,  but  only  to  the  lots  owned  or 
claimed  by  such  city,  town  or  village. 

The  object  of  the  section  was  to  give  to  lot- 
holders  deriving  title  from  a  common  source— 
from  tlje  authorities  of  a  pueblo  or  town,  or 
from  an  individual  who  was  originally  the 
grantee  of  the  land  upon  which  the  pueblo  or 
town  is  *situated — ^the  benefit  of  the  ex-  [*3aa 
amination  by  the  board  of  the  general  title  un- 
der which  they  hold,  and  relieve  the  commis- 
sioners from  the  necessity  of  considering  a  mul- 
titude of  separate  claims  for  small  tracts  de- 
pending upon  the  validity  x>t  the  same  original 
title.  It  intended  that  the  corporate  authorities 
should  present  under  one  general  claim  not  only 
the  interest  of  the  city,  Sown  or  village  which 
they  represent,  but  also  the  separate  interest 
of  individuals  holding  under  conveyances  from 
them.  The  confirmation  of  the  common  title 
to  these  authorities  would  of  course  inure  to 
the  benefit  of  parties  holding  under  them. 

The  section  has  no  application  to  lots  held 
adversely  to  the  corporation  or  town  by  inde- 
pendent titles.  The  confirmation  of  a  claim, 
whether  made  to  corporations  or  individuals, 
could  not  inure  to  the  benefit  of  parties  hold- 
ing adversely  to  them. 

The  claim  of  the  Bernals,  not  being  derived 
from  the  pueblo  of  San  Francisco,  or  by  any 
action  of  its  authorities,  but  directly  by  a  grant 
from  the  political  chief  of  the  department,  was 
adverse  to  the  claim  of  the  dty.  It  was,  there- 
fore, properly  presented  to  the  Board  of  Com- 
missioners for  examination,  and  jurisdiction 
over  it  was  rightfully  taken  by  that  tribunal. 

The  Board  having  jurisdiction  of  the  claim, 
its  validity  and  title  to  recognition  and  confir- 
mation were  subjects  for  that  tribunal's  de- 
termination; and  its  adjudication,  however  er- 
roneous, cannot  be  collaterally  assailed  on  the 
ground  that  it  was  made  upon  insuffident  evi- 
dence. The  rule  is  as  applicable  to  inferior  and 
special  tribunals  as  it  is  to  those  of  superior 
or  general  authority,  that  where  they  have 
once  acquired  jurisdiction  their  subsequent  pro- 
ceedings cannot  be  collaterally  questioned  for 
mere  error  or  irregularity.  The  provision  of 
the  15th  section  of  the  Act  of  March  3d,  1851, 
declaring  that  the  final  decrees  of  the  commis- 
sioners, or  of  the  district  court,  and  patents 
following  them,  in  these  California  land  cases,* 
shall  be  conclusive  between  the  United  States 
and  the  claimants  only,  and  shall  not  affect  the 
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interests  of  third  persons,  does  not  change  the 
323*]  operation  *of  this  general  rule.  Final 
decrees  in  other  judicial  proceedings  affecting 
the  title  to  property,  are  not  conclusive  except 
between  the  parties;  they  bind  only  them  and 
their  privies;  they  do  not  conclude  the  rights 
of  third  persons  not  before  the  court,  or  in  any 
manner  affect  their  rights.  Third  parties, 
with  respect  to  the  adjudications  of  the  Board 
of  Commissioners,  and  of  the  district  court, 
on  appeal  from  the  Board,  stand  upon  the 
same  footing  as  they  do  with  respect  to  other 
adjudications  in  the  ordinary  proceedings  of 
courts  of  law. 

The  decree  of  the  district  court  upon  the 
claim  necessarily  involved  an  adjudication 
that  the  grant  imder  which  it  was  made  was 
valid;  and  the  decree  approving  the  survey 
settled  the  location  and  boundaries  of  the 
land.  As  neither  of  these  determinations  can 
be  collaterally  assailed  for  any  matter  which 
might  have  been  corrected  on  appeal,  had  it 
been  brought  to  the  attention  of  the  appellate 
court,  the  plaintiffs  must  recover  unless  the  de- 
fendants have  a  superior  title  to  the  premises. 

Such  title  they  claim  to  possess,  as  we  have 
already  mentioned,  under  the  ordinance  of  the 
City  of  San  Francisco,  passed  in  June,  1855, 
and  the  subsequent  legislation  of  the  State 
and  of  the  United  States. 

Whilst  the  claim  of  the  City  of  San  Fran- 
cisco to  her  municipal  lands  was  pending  be- 
fore the  District  Cqurt  of  the  United  States, 
on  appeal  from  the  Board  of  Commissioners, 
the  Ordinance  of  June  20th,  1855,  commonly 
known,  from  the  name  of  its  reputed  author, 
as  the  Van  Ness  ordinance,  was  passed.  By 
its  2d  section  the  city  relinquished  and  grant- 
ed all  the  title  and  claim  which  she  held  to  the 
lands  within  her  corporate  limits,  as  defined 
by  the  charter  of  1851,  with  certain  exceptions, 
to  the  parties  in  the  actual  possession  there- 
of, by  themselves  or  tenants,  on  or  before  the 
1st  of  January,  1855,  provided  such  possession 
was  continued  up  to  the  time  of  the  intro- 
duction of  the  ordinance  into  the  Commoii 
Council,  or  if  interrupted  by  an  intruder  or 
trespasser,  had  been  or  might  be  recovered  bj 
legal  proceedings. 

324*]  *In  March,  1858,  the  Legislature  of  the 
State  ratified  and  confirmed  the  ordinance,  and 
in  July,  1864,  Congress  passed  an  Act  by  which 
all  the  right  and  title  of  the  United  States  to 
the  lands  were  granted  to  ^the  City  of  San 
Francisco,  for  purposes  specified  in  the  ordi- 
nance. The  party  through  whom  the  defend- 
ants claim  was  in  actiml  possession  of  the 
premises  in  controversy  at  the  time  designated 
in  the  ordinance,  and  also  on  the  passage  of 
the  confirmatory  Act  of  the  Legislature,  and 
therefore  acquired  whatever  right  or  title  the 
city  then  possessed. 

The  claim  of  the  city  was  confirmed  in  May, 
1865,  by  the  decree  of  the  Circuit  Court  of 
the  United  States,  to  which  court  the  hearing 
of  the  claim  had  been  transferred;  and  sub- 
sequently, with  some  modifications,  by  the  Act 
of  Congress  of  March  8th,  1866.  Act  of  Ex- 
pedite the  Settlement  of  Titles  to  Lands  in 
State  of  California,  14  Stat,  at  L.  4;  13  Id. 
"333,  sec.  4;  Grisar  v.  McDowell,  6  Wall.  377, 
18  L.  ed.  867. 

The  position  of  the  defendants  is  that  by 
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the  possession  of  the  party  through  whom  thej 
claim,  and  the  operation  of  the  Van  Ness  ordi- 
nance, they  acquired  an  older  and  superior 
title  to  that  ceded  to  Bemal  by  the  grant  uC 
Figueroa.  This  position  assumes  that  the  city 
possessed  a  title  to  the  premises  in  controversy 
at  the  time  the  ordinance  was  passed,  whereas, 
though  the  city  was  then  asserting,  in  the 
courts  of  the  United  States,  her  claim  to  four 
square  leagues,  the  boundaries  of  the  tract 
were  not  defined,  nor  was  it  known  what  ex- 
ceptions and  reservations  might  be  made  from 
the  claim  when  it  should  he  considered  and 
finally  determined.  \Vhoever  received  deeds 
from  the  city,  or  asserted  title  to  parcels  of 
land  under  the  Van  Ness  ordinance,  whilst  the 
claim  of  the  city  to  the  land  was  thus  pending, 
necessarily  held  whatever  they  took  subject 
to  the  final  determination  of  the  claim.  Tli-^ir 
title  stood  or  fell  with  the  claim. 

Now,  when  the  final  decree  upon  the  claim 
was  made  there  were  excepted  from  the  tract 
confirmed  such  parcels  of  land  as  had  been,  by 
grants  from  lawful  authority,  vested  in  private 
^proprietorship,  and  had  been  finally  [*3a5 
confirmed  to  parties  claiming  under  said  grants 
by  the  tribunals  of  the  United  States,  o^* 
should  thereafter  be  finally  confirmed  to 
parties  claiming  thereunder  by  said  tribunals 
in  proceedings  then  pending  therein  for  that 
purpose.  This  exception  is  not  limited  to 
parcels  of  land  claimed  imder  perfect  grants, 
as  contended  by  counsel,  but  includes  all 
parcels  claimed  by  private  parties  under  grants 
from  the  authorities  of  the  former  government, 
the  claims  to  which  had  been  subjected,  or 
might,  in  proceedings  then  pending,  be  sub- 
jected to  the  examination  of  the  tribunals  of 
the  United  States,  and  had  been,  or  might  be, 
confirmed  by  them.  The  object  of  the  excep- 
tion was  to  prevent  any  possible  oontroversy 
between  parties  claiming  under  the  city,  and 
parties  holding  under  grants  adjudged  valid 
by  the  tribimals  of  the  United  States,  and  to 
protect  the  latter  from  being  harassed  by 
further  litigation  respecting  their  titles.  By 
the  language,  "such  parcels  of  land  aa  have 
been  by  lawful  authority  vested  in  private 
proprietorship,''  no  more  is  meant  than  parcels 
of  land  which  have  been  granted  by  lawful 
authority  to  private  parties. 

The  exception  excludes,  therefore,  from  con- 
firmation to  the  city  the  land  granted  to  Ber- 
nal,  and  the  Van  Ness  ordinance  did  not  oper- 
ate to  pass  any  right  or  interest  in  the  de- 
manded premises  to  the  party  through  whom 
the  defendants  claim. 

As,  by  the  doctrine  of  relation,  the  decree 
confirming  the  titles  of  the  city  took  effect  as 
of  the  day  when  her  petition  was  presented  to 
the  Board  in  July,  1852,  it  is  contended  that 
the  exception  is  to  be  construed  as  referring 
only  to  grants,  which  had  been  confirmed 
previous  to  that  date,  or  which  might  subse- 
quently be  confirmed  in  proceedings  then 
pending.  But  the  position  is  not  tenable. 
Such  a  construction  is  not  required  from  anf 
application  of  the  doctrine  of  relation.  That 
doctrine  is  applied  only  to  subserve  the  ends 
of  justice,  and  to  protect  parties  deriving  their 
interests  from  the  claimant  pending  the  pro- 
ceedings for  the  confirmation  of  his  title. 
It  gives  effect  to  the  confirmation  of  the  title 
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3s6*]  *a8  of  the  day  when  the  proceedings  to 
•ecore  such  confirmation  were  instituted;  and 
for  that  purpose  only  can  the  decree  be  treated 
as  made  at  that  time.  No  different  interpre- 
tation is  to  be  given  to  the  language  of  the 
decree  than  would  be  given  if  the  doctrine  of 
relation  had  no  application.  Jackson  v.  Bard, 
4  Johns.  230;  Heath  v.  Ross,  12  Johns.  140. 
Judgment  affirmed. 


WILLIAM  GUNTON  and  John  F.  Callan,  Sur- 
yiving  Trustees  of  the  Bank  of  Washington, 
ApptiLy 

T. 

JOSEPH  NOCK. 

(See  S.  0.  ''Bank  of  Washington  ▼.  Nock,"  9 

Wall.  373-386.) 

Lien  on  daim— <m  judgment,  when  not  valid — 
unfulfilled  contract. 

An  agreement  with  a  corporation  that  It  should 
advance  money  to  enable  one  to  prosecute  his 
claim  against  the  government,  and  that  the  ad- 
vances should  he  first  paid  out  of  any  sums  he 
might  realize  for  his  claim,  does  not  create  a 
lien  uiK>n  the  Judgment  recovered  by  him  in  the 
Court  of  Claims. 

An  agreement  that  the  corporation  was  to  have 
a  lien  upon  the  drafts  drawn,  for  the  proceeds  of 
tocks  and  keys  manufactured  and  delivered,  does 
not  create  a  lien  on  such  judgment,  where  all  the 
drafts  have  been  paid  and  no  claim  existed  except 
for  breach  of  the  contract. 

Complainants  can  have  no  lien  by  virtue  of  a 
contract  which  they  never  fulfilled. 

[No.  84.] 

Argued  Feb.  25,  1870.       Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  plaintiffs  in  error,  for  an  in- 
junction upon  defendant  from  receiving  certain 
moneys  from  the  United  States,  on  which  the 
plaintiffs  claimed  a  special  lien  and  for  the 
payment  therefrom  of  a  claim  alleged  to  be 
due  to  them  from  defendant.  The  court  below 
having  dismissed  the  bill,  the  plaintiffs  sued 
out  this  writ  of  error.  To  establish  their  al- 
leged lien,  the  plaintiffs  in  the  court  below  put 
in  evidence  the  following  instruments,  viz.: 
Washington,  6th  January,  1865. 

I  hereby  renew  and  revive  my  indebtedness 
and  obligations  of  the  Bank  of  Washington  (at 
Washington,  D.  C.),  arising  out  of  certain  ad- 
vances made  to  me  for  drafts  on  the  Post- 
master-General of  the  United  States  in  1840, 
and  all  accruing  interest  thereupon  as  well 
as  for  any  other  advances  which  have  been 
made  to  me  or  which  may  be  made  to  me,  or 
any  account  whatever  by  the  said  Bank  of 
Washington. 

(Signed)    Joseph  Nock.    (L.  8.) 

Witness: 

(Signed)    W.  T.  Callan, 
Filed  May  22,  1867. 

(Stamp.) 

Exhibit  B,  No.  3. 

"In  the  matter  of  the  claim  of  Joseph  Nock 
upon  the  United  States  (Government,  for  dam- 
ages for  a  breach  of  the  mail  lock  contract. 

It  is  hereby  understood  and  agreed  between 
the  Bank  of  Washington  and  Joseph  Nock, 
that  in  consideration  of  the  Bank  advancing 
such  sums  of  money  as  they  may  think  proper, 
ftw  tbe  necessary  costs  ana  expenses  attending ' 
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the  prosecution  of  the  above  mentioned  daim, 
the  debt  due  by  said  Nock  to  the  Bank,  to* 
gether  with  the  sums  advanced  pursuant  to 
this  agreement,  shall  be  first  paid  with  interest 
out  of  any  receipts  realized  oy  him  from  the 
Government,  and  that  no  deduction  or  dis- 
count shall  be  made  on  said  debts  due  the 
Bank,  if  the  amount  realized  by  said  Nock 
shall  exceed  by  thirty-three  and  one  third  per 
cent,  the  amount  of  said  debt. 

Washington,  December  2,  A.  D.  1862. 

(Signed)  Joseph  Nock. 

Filed  May  22,  1867. 

R.  J.  Meigs,  Clerk. 

Some  other  documentary  evidence  was  re- 
ceived upon  the  trial,  the  nature  and  effect  of 
which,  with  a  full  statement  of  the  facts  of 
the  case,  appear  in  the  opinion  of  the  court. 

Mr.  W.  D.  Davidge,  for  plaintiff  in  error: 

No  evidence  was  offered  to  show  the  matter 
in  avoidance  of  the  agreement  of  Dec  2,  1852, 
or  that  of  Jan.  6,  1865. 

It  is  submitted  that  the  lien  of  the  Bank 
upon  the  fund  is  too  plain  for  controversy. 
The  lien  is  expressly  declared  and  established 
by  the  agreements  of  Dec.  2,  1852,  and  Jan.  6, 
1865.  It  is  true  that  the  appellee  sought  to 
avoid  them  by  allegations  of  fraud  and  mis- 
representation; but  it  is  equally  true  that 
these  allegations  put  in  issue  by  the  replica- 
tion, were  not  sustained  by  a  particle  of  eid- 

2  Dan.  PI.  &  Pr.  2d  Eng.  and  1st  Am.  ed. 
983,  and  cases  cited. 

That  the  Bank  could  legally  acquire  the  lien 
claimed  cannot  be  controverted.  The  Act  of 
July  29,  1846,  sec  1  (9  Stat,  at  L.  41),  evi- 
dently has  no  reference  to  an  assignment  of 
such  an  interest  as  is  here  claimed,  but  only 
to  claims  allowed  by  Resolutions  or  Act  of 
Congress.    The  later  Act  of  Feb.  26,  1853,  sec. 

1,  10  Stat,  at  L.  170,  applies  only  to  assign- 
ments made  after  its  date,  and  could  not  af • 
feet  the  lien  declared  by  the  agreement  of  Dec 

2,  1852. 

The  lien  established,  the  jurisdiction  of 
chancery  attached  to  compel  payment. 

Wylie  V.  CJoxe,  15  How.  415. 

Mr.  Isaac  N.  Morris,  for  defendant  in  errors 

Only  by  misrepresentation  was  a  court  of 
equity  induced  to  take  cognizance  of  the  case 
in  the  first  instance.  It  never,  in  reality 
rightfully  had  jurisdiction;  but  if  it  had,  it 
lost  it  the  moment  the  injunction  was  dis- 
solved, when  the  claim  came  under  a  common 
law  remedy. 

The  drafts  were  relied  on  for  the  repay- 
ment of  the  money,  as  is  shown  by  complain- 
ants' confession  and  exhibits,  which  also  show 
that  they  were  to  have  a  specific  lien  only  on 
tbe  drafts  and  their  proceeds.  This  was  the 
contract,  as  they  set  it  up  in  their  bill.  It 
is  not  pretended  that  they  were  to  have  a 
lien  on  anything  else.  It  is  not  pretended  the 
defendant  had  anything  but  his  patent,  and 
what  he  expected  te  realize  out  of  nis  contract 
with  the  government,  upon  which  a  lien  or  se- 
curity could  be  given. 

In  the  subsequent  part  of  the  bill  it  is  al- 
leged the  defendant  executed,  Dec.  2,  1852,  the 
pretended  contract  renewing  his  indebtedness, 
*To  make  te  him  further  advances  to  prosecute 
his  said  claim  for  payment."  The  Postmaster- 
General  had  paid  all  drafte  drawn  upon  him, 
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on  which  onlv  the  lien  existed  as  far  as  money 
was  due,  and  there  was  no  claim  being  prose- 
cuted in  that  direction.  What  claim  then? 
The  bill  does  not  state,  and  the  term  is  so 
vague  and  indefinite  that  the  court  cannot  de- 
termine the  point.  One  thing  only  is  clear: 
that  the  defendant  signed  the  contract  to  ob- 
tain advances  to  prosecute  his  said  claim  for 
payment  and  that  no  advances  whatever  were 
made  for  any  such  purpose;  that  he  only 
signed  said  pretended  contract  to  obtain  said 
advances.  There  is  no  pretense  set  up  in  the 
bill,  that  the  defendant  agreed  to  give  the 
said  complainant,  on  what  he  micht  recover  on 
aaid  claim,  any  lien  on  the  judgment  recov- 
ered in  the  Court  of  Claims  or  its  proceeds,  and 
If  he  created  any  obligation  on  himself ,  it  was 
only  a  common  law  obligation  and  not  one  in 
which  this  court  can  enter  a  decree  in  equity. 

The  complainants  further  aver  that  defend- 
ant, "after  a  long  prosecution  of  his  said  claim 
(what  claim?),  and  sundry  advances  made 
therefor  by  your  orators,  etc.,  was  finally 
awarded  by  the  Court  of  Claims,  $27,000,  in 
satisfaction  of  said  contract  to  furnish  said 
locks."  Then  follows  a  statement  that  the 
amount  is  in  the  Treasury,  that  defendant  is 
about  to  draw  it,  that  the  complainants  have 
a  lien  on  it,  and  that  the  defendant  in  respect 
to  said  fund  is  only  a  trustee. 

It  is  alleged  in  the  foregoing  language  quot- 
ed from  the  bill,  that  the  award  of  the  Court 
of  Claims  was  in  satisfaction  of  said  contract 
to  furnish  said  locks.  The  exact  reverse  is 
true.  It  was  awarded  in  damages  against 
the  government,  because  it  refused  to  abide  by 
said  contract  and  repudiated  it. 

If  there  was  no  contract  between  the  parties 
giving  the  complainants  a  specific  lien  on  the 
sum  awarded  by  the  Coiurt  of  Claims,  it  fol- 
lows that  defendant  was  not  a  trustee  in  re- 
gard to  it,  and  that  this  court  can  make  no  de- 
cree against  him  as  such;  that  in  such  a  case 
as  this,  this  court  has  no  jurisdiction,  and  it 
must  be  dismissed;  for  if  it  is  discovered,  at 
any  stage  of  the  proceedings  of  the  cause,  that 
St  is  one  coming  under  law  jurisdiction,  it  must 
fail  in  equity. 

It  is  not  averred  that  any  money,  not  even 
the  $27,000,  was  awarded  on  the  said  drafts 
or  their  proceeds,  on  which  only  a  lien  existed. 
The  complainants  cannot  recover  more  than 
they  ask.  There  are  two  questions  involved,  the 
lien  and  the  indebtedness.  Both  are  necessarv, 
conjointly,  to  maintain  the  proceeding  in 
equity.  In  this  case  neither  exists.  The 
drafts  which  were  to  be  drawn,  and  on  which 
a  specific  lien  was  created,  were  to  be  drawn  on 
an  agreement  to  manufacture  the  locks.  The 
damage  resulting  from  the  failure  to  observe 
the  contract,  was  quite  another  thing.  If  there 
is  any  other  agreement,  by  virtue  of  which  a 
lien  was  creat^  on  any  funds  coming  to  said 
defendant,  complainants  fail  to  set  it  up.  They 
fail  to  state  when  and  how  they  obtained  a 
right  to  receive  a  part  of  the  $27,000  awarded 
defendant  in  the  Court  of  Claims.  The  injunc- 
tion on  it  was  long  since  dissolved. 

Respondent  admits  that  complainants  made 
to  him  certain  advances,  to  enable  him  to  com- 
ply with  his  contract  to  manufacture  and  de- 
liver said  locks  to  the  government,  and  dis- 
tinctly ailegei  that  said  complainants  requir- 
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ing  additional  security  for  said  advances,  he, 
the  respondent,  executed  to  William  G union, 
OB  trustee  for  the  Bank  of  Washington,  a  deed 
of  assignment  of  his  said  patent,  which  said 
assignment  was  accepted  by  said  complainants 
and  said  Bank  as  such  security. 

Twenty  years'  possession  of  real  estate  ia 
considered  a  pretty  good  title.  Here  there  is 
twenty-seven  years  possession  of  a  patent, 
with  a  legal  assignment  of  it  properly  re- 
corded for  valuable  consideration,  and  it  is 
now  too  late  for  the  holder  to  compel  the  re- 
spondents to  take  it  back  and  pay  the  advances, 
and  the  Bank  has  never  in  twenty-seven  years 
offered  to  surrender  it,  nor  could  the  respond- 
ent compel  its  surrender  as  stated.  Upon  this 
ground  alone,  the  court  will  doubtless  adjudge 
the  accounts  between  the  parties  settled. 

The  respondent,  among  other  things,  seta 
up  as  his  defense: 

That  this  court  has  no  jurisdiction  of  this 
cause. 

That  the  demands  of  complainants,  if  any 
exist,  are  barred  by  the  Statute  of  Limitations, 
which  he  has  set  up  in  his  answer. 

That  he  is  not  in  any  wise  indebted  to  the 
complainants,  or  to  the  Bank  of  Washington. 

That  there  is  no  lien,  no  injunction  and  no 
money  on  which  an  injunction  can  operate.  If 
any  lien  ever  existed  upon  any  fund  in  esse  or 
in  posse,  it  was  removed  by  the  assignment 
of  the  patent. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Advances  were  made  by  the  complainants, 
as  they  allege,  to  enable  the  respondent  to 
fulfill  a  certain  contract  which  he  had  previ- 
ously made  with  the  Postmaster-General  to 
furnish  to  that  department  a  certain  nimiber 
of  mail  locks  and  keys  for  the  postal  service  of 
the  United  States. 

Prior  to  the  date  of  the  contract,  to  wit: 
on  the  16th  of  July,  1839,  the  respondent  had 
obtained  letters  patent  for  the  lock  to  be  fur- 
nished, as  a  new  and  useful  improvement, 
*with  the  exclusive  right  to  make,  use  [^379 
and  vend  the  same,  for  the  term  of  fourteen 
years,  and  on  the  first  day  of  August  following 
ne  received  orders  from  the  hean  of  that  de- 
partment for  two  himdred  locks  and  six  hun- 
dred  keys,  to  be  constructed  in  accordance 
with  his  patent. 

Before  the  respondent  had  filled  that  order, 
to  wit:  on  the  18th  of  November  of  the  same 
year,  he  received  another  communication  from 
the  Postmaster-General,  informing  him  that  he 
was  authorized  to  make  mail  locks  and  keya 
for  the  Postofiice  Department,  of  certain  speci- 
fied descriptions,  and  at  certain  spe<nfied 
prices,  and  that  orders  would  be  given  for  the 
quantities  required  from  time  to  time,  as  they 
were  wanted,  payment  to  be  made  on  the  de- 
livery of  the  articles,  as  ordered  for  the  use 
of  the  government. 

Wanting  more  means  than  he  had  at  com* 
mand,  to  enable  him  to  perform  his  contra«ty 
the  respondent  applied  to  the  Bank  for  a  loan, 
and  the  complainants  allege  that  he  agreed, 
in  consideration  that  they  would  advance 
money  for  him  on  his  drafts  on  the  Post- 
master-General, to  give  the  Bank  a  spedflc  lien 
on  the  drafts  and  uieir  proceeds,  whenever  the 
tame  should  be  realized,  to  seciire  and  re-bn- 
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bune  th«  corporation  for  the  full  amount  of 
the  advances  so  made  or  to  he  made,  with 
kiterest  until  the  principal  should  he  repaid. 
Cash  advances  to  the  respondent  were  ac- 
cordingly made  hy  the  bank,  under  and  by 
virtue  of  that  agreement,  and  the  complain- 
ants allege  that  the  advances  so  made  enabled 
the  respondent  to  fulfill  his  contract,  and  to 
supply  the  locks  and  keys  for  the  postal  serv- 
ice, as  ordered  by  the  department. 

Drafts  were  drawn  on  the  Postmaster-Gen- 
eral  for  the  contract  price  of  the  locks  deliv- 
ered; but  the  complainants  allege  that,  for 
some  reason  unknown  to  them,  they  never  re- 
ceived more  than  $200  of  the  proceeds,  and 
that  there  still  remains  due  and  owing  to  them 
for  the  advances  made  by  them,  including 
interest,  the  sum  of  $8,078.82;  that  on  the  2d 
of  December,  1852,  the  respondent  entered  into 
a  written  agreement  with  the  corporation,  that 
if  they  would  make  him  further  advances  to 
380*]  enable  him  to  *pro8ecute  his  claim 
against  the  government,  the  debt  due  by  him 
to  the  bank,  for  the  former  advances,  as  well 
as  the  further  advances  to  be  made,  should 
be  first  paid  out  of  any  sums  he  might  realize 
for  his  claim  for  the  breach  of  the  contract, 
and  that  the  whole  amount  of  the  debt  due  to 
the  Bank  should  be  paid  without  any  discount 
if  the  amount  he  realized  of  his  claim  exceeded 
by  thirty-three  and  one-third  per  cent,  the 
amount  of  his  debt  to  the  bank. 

They  also  allege  that  the  respondent,  on  the 
«th  of  January,  1865,  by  a  written  instrument 
of  that  date,  under  his  hand  and  seal,  acknowl- 
edged all  the  advances  so  made  to  him,  and  re- 
newed and  revived  his  said  indebtedness  and 
obligations  to  the  bank  for  the  said  advances. 

Moneys  were  subsequently  advanced  by  the 
Bank  for  the  respondent  to  the  amount  of  $100, 
and  they  allege  that  the  Court  of  Claims 
awarded  in  his  favor  the  sum  of  $27,000,  in 
fi|ll  satisfaction  for  the  damages  claimed  by 
the  respondent  for  the  acts  of  the  depart- 
ment in  annulling  his  contract  to  furnish  such 
locks  and  keys  for  the  postal  service,  and  that 
he  neglects  and  refuses  to  pay  his  indebted- 
ness to  the  Bank,  or  to  recognize  their  specific 
lien  on  that  fund,  but  that  he  is  seeking  to 
appropriate  the  same  to  his  own  exclusive  use, 
which,  as  they  allege,  is  contrary  to  equity  and 
In  fraud  of  their  legal  rights.  Wherefore  they 
pray  that  the  advances  they  made  to  the  re- 
spondent may  be  decreed  to  be  a  specific  lien 
on  the  amount  recovered  in  that  judgment, 
and  they  also  pray  for  an  account,  and  for  an 
injunction  to  restrain  the  respondent  from  re- 
ceiving this  amount  from  the  Treasury  of  the 

United  States.  .        ,       ,  ^    ^t. 

Process  having  been  issued  and  served,  the 
respondent  appeared  and  admitted  that  he  was 
the  original  and  first  inventor  of  the  lock  in 
question;  that  he  received  letters  patent  for 
the  same  as  a  new  and  useful  improvement, 
and  that  he  made  a  contract  with  the  Post- 
master-General to  furnish  the  same  to  that 
department  for  the  postal  service  of  the  Unit- 
ed SUtes;  that  he  received  an  order  under 
that  contract  for  one  thousand  and  forty  locks 
381*]  and  seven  hundred  and  fifty  keys;  •that 
he  subsequently  filled  the  order,  and  that  the 
proceeds  thereof,  except  the  sum  of  $150,  to- 
gether with  the  proceeds  of  other  parcels  of 
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the  same  patented  lock  and  key,  to  the  amount 
of  $1,503.35,  were  paid  to  the  Bank;  that  all 
locks  and  keys  manufactured  and  delivered  un- 
der  the  contract  were  paid  for  b^  the  depart- 
ment except  twelve  hundred,  which  the  Post- 
master-General refused  to  accept,  and  which 
the  respondent  delivered  to  the  Bank,  in  whose 
possession  tney  have  ever  since  remained,  un- 
available to  the  respondent 

Fearful  that  the  proceeds  of  the  drafts 
would  not  be  sufficient  to  satisfy  the  claim  for 
the  advances,  the  officers  of  the  Bank  demand- 
ed further  security,  and  the  respondent  alleges 
that  thereupon  he  assigned  to  the  Corporation 
his  whole  interest  in  the  letters  patent  for  the 
lock  in  question,  and  that  the  Bank  continued 
to  hold  the  same  imtil  the  letters  patent  ex- 
pired. He  admits  that  he  executed  the  drafts, 
and  that  they  were  drawn  to  enable  the  Bank 
to  receive  the  proceeds  of  the  locks  and  keys 
as  manufactured  and  delivered  to  the  depart- 
ment, but  he  expressly  denies  thsit  there  was 
any  imderstanding  or  agreement  that  the 
drafts  were  to  be  a  lien  on  the  contract,  as  al- 
leged in  the  argument  of  the  appellants. 

Separate  defenses  are  also  presented  to  the 
subsequent  agreements  set  up  by  the  appel- 
lants, and  in  respect  to  that  of  the  2d  of  De- 
cember, 1852,  he  alleges  that  the  advances  were 
made  to  pay  for  the  services  of  an  agent  to 
procure  an  extension  of  the  patent,  and  to 
prosecute  his  claim  against  the  government  for 
the  annulment  of  his  contract;  that  they  were 
not  made  a  lien  on  the  contract,  as  supposed 
by  the  appellants,  and  that  the  application  for 
the  extension  of  the  patent  was  refused,  and 
that  the  suit  in  the  Court  of  Claims  to  recover 
damages  for  a  breach  of  the  contract  resulted 
in  an  adverse  judgment. 

Apart  from  that  defense  he  also  alleges  that 
the  Bank  employed  the  same  agent  and  agreed 
to  give  him  one  third  of  whatever  sum  they 
might  receive  towards  their  claim,  in 
*case  the  agent  was  successful  in  pro-  [*38a 
curing  the  extension  of  the  patent,  or  the  al- 
lowance of  the  claim. 

In  his  answer  the  respondent  also  admits  the 
execution  of  the  agreement  of  the  6th  of  Janu- 
ary, 1865,  but  he  alleges  that  he  never  re- 
ceived under  it  more  than  $100,  and  that  when 
he  needed  funds  to  enable  him  to  prosecute  his 
claim  to  a  successful  result,  the  appellants  re- 
fused to  make  him  any  advances,  and  in- 
formed him  that  they  had  no  confidence  in  his 
claim,  and  that  they  would  not  advance  him  a 
dollar  for  that  purpose. 

By  the  order  of  the  court  the  cause  was  re- 
ferred to  an  auditor,  and  he  reported  that  the 
several  advances  made  to  the  respondent 
amounted  to  $8,700.33,  and  the  court,  at  a 
special  term,  on  the  5th  of  August,  1867,  en- 
tered a  decree  in  favor  of  the  complainants 
for  that  amount.  But  the  respondent  appealed 
to  the  full  court  in  general  term,  where  the  de- 
cree was  reversed  and  a  decree  entered  dis- 
missing the  bill  of  complaint.  Whereupon  the 
complainants  appealed  to  this  court,  and  still 
insist  that  their  claim  is  a  lien  upon  the  judg- 
ment recovered  by  the  respondent  against  the 
United  States  in  the  Court  of  Claims. 

Liens  existed  at  common  law,  and  they  usu- 
ally arise  by  statute  or  by  contract,  or  by  the 
usages  of  trade  or  commerce.    Add.  Cont.  1174; 
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8  Pars.  Cont.  238.  Such  a  contract,  if  alleged, 
must  be  proved,  and  when  proved  the  rights 
of  the  parties  depend  npon  the  terms  of  the 
contract.  Randel  ▼.  Brown,  2  How.  406;  Allen 
V.  Ogden,  1  Wash.  174. 

The  complainants  contend  that  their  claim 
is  a  lien  upon  the  iudgment  recovered  by  the 
respondent,  but  he  denies  that  proposition  and 
insists  that  he  never  entered  into  any  such 
contract.  Before  examining  that  Question, 
however,  in  its  general  -  aspect,  it  becomes 
necessary  to  inquire  and  determine  whether  by 
the  terms  of  the  original  arrangement  it  was 
agreed  and  understc^  between  the  parties 
383*]  that  the  ^advances  made  by  the  Bank 
to  the  respondent  were  to  be  a  lien  upon  the 
contract  made  by  the  respondent  to  manu- 
facture the  locks  and  keys  and  deliver  the 
same  to  the  Postmaster-General,  or  whether 
thos^  advances  were  only  to  be  a  lien  on  the 
drafts  to  be. drawn  by  vue  respondent  for  the 
proceeds  of  the  locks  and  keys  so  pianu- 
factured  and  delivered,  after  the  proceeds  be- 
came due  and  payable. 

Evidently  the  views  of  the  complainants 
cannot  be  sustained  by  virtue  of  the  original 
arrangement,  unless  they  had  a  lien  upon  the 
contrast  between  the  government  and  the  re- 
spondent, as  the  drafts  drawn  for  the  proceeds 
have  all  been  paid  and  adjusted  to  the  satis- 
faction of  all  concerned.  Suffice  it  to  say  on 
this  point  that  the  complainants  do  not  allege 
in  the  bill  of  complaint  that  they  had  any 
lien  upon  the  contract;  and  if  they  had  done 
so  the  allegation  would  not  be  of  any  avail,  as 
the  answer  expressly  denies  the  existence  of 
any  such  lien,  and  there  is  nothing  in  the 
proofs  to  sustain  any  such  theory. 

What  they  do  allege  is,  that  tfiey  had  a 
specific  lien  upon  the  drafts  drawn  for  the 
proceeds  of  the  locks  and  kevs  manufactured 
and  delivered,  but  it  is  not  alleged  that  there 
were  any  such  drafts  outstanding  and  unpaid 
by  the  government,  which  were  included  in  the 
judgment  recovered  by  the  respondent.  On 
the  contrary,  it  is  alleged  in  the  answer,  and 
not  denied  by  the  complainants,  that  all  the 
drafts  drawn  for  locks  and  keys  manufactured 
and  delivered  to  the  department  were  paid  in 
full  by  the  government. 

Twelve  hundred  locks  were  manufactured, 
which  were  refused  by  the  Post-master  Gen- 
eral, but  the  averment  of  the  answer  is,  that 
they  were  delivered  to  the  Bank,  and  it  does 
not  appear  that  any  draft  or  drafts  for  the 
contract  price  of  those  articles  were  ever 
drawn,  presented  or  refused.  Such  advances 
were  miule  by  the  Bank  at  different  times,  and 
one  of  the  appellants  testifies  that  the  under- 
standing was  that  they  were  to  draw  the 
money  as  soon  as  the  locks  were  delivered,  and 
that  the  orders  were  given  to  enable  them 
to  draw  the  mon^  due  for  locks  and  keys 
furnished  to  the  department;  and  the  respond- 
384*]  ent  testifies  that  the  whole  amount  *due 
for  the  locks  furnished  was  paid  by  the  gov- 
ernment either  to  him  or  to  the  Bank. 

Much  of  the  respondent's  indebtedness  to  the 
bank  was  contracted  prior  to  the  6th  of  June, 
1840,  and  on  that  day  he  assigned  his  whole 
interest  in  the  letters  patent  to  the  Bank,  or  to 
one  of  the  appellants  for  the  benefit  of  the 
Bank,  as  security  for  such  advances,  with  au- 1 
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thority,  in  case  he  should  fail  to  pay  the  same 
when  the  advances  became  due,  to  sell  and  dis- 
pose of  the  ^tent  at  public  or  private  sale, 
first  giving  sixty  days'  public  notice  of  such 
sale,  as  provided  in  the  instrument  of  as* 
signment. 

Dissatisfied  with  the  arrangement,  the  de- 
partment refused  to  give  further  orders  for 
the  locks  and  keys,  and  on  the  6th  of  Decem- 
ber, 1841,  the  department  annulled  the  con- 
tract, and  entered  into  a  new  contract  with 
another  party  to  supply  the  locks  and  keys  for 
the  postal  service  of  the  United  States. 

All  the  drafts  drawn  by  the  respondent  for 
the  proceeds  of  locks  and  keys  furnished  to 
the  department  had  been  paid,  and  he  had  no 
claim  upon  the  United  States  except  for  the 
breach  of  the  contract. 

Suppose  all  these  suggestions  are  correct, 
still  the  complainants  refer  to  the  agreement 
of  the  2d  of  December,  1852,  and  insist  that 
they  are  entitled  to  a  decree  by  virtue  of  that 
instrument.  Undoubtedly,  the  effect  of  that 
instrument  was  to  renew  and  revive  the 
original  promise  of  the  respondent  to  pay  to 
the  Bank  any  balance  which  he  owed  the 
Corporation  for  those  prior  advances,  but  it  did 
not  have  the  effect  to  renew  or  revive  any 
prior  lien  on  the  contract  between  the  respond- 
ent and  the  government,  because  no  such  prior 
lien  ever  had  any  existence.  It  removed  the 
bar  of  the  Statute  of  Limitations,  but  its  ef- 
fect in  all  other  respects  was  only  prospective. 

Briefiy  stated,  the  terms  of  the  instrument 
are,  that  the  Bank  shall  advance  such  sums 
of  money  as  they  may  think  proper  for  the 
necessary  costs  and  expenses  m  prosecuting 
the  claim  of  the  respondent  against  the  gov- 
ernment, and  that  he,  the  respondent,  agrees, 
in  consideration  thereof,  that  *their  debt  [*38s 
against  him,  together  with  the  sums  so  ad- 
vanced, shall  first  be  paid  out  of  any  receipts 
realized  from  the  government.  Certain  ad- 
vances were  accordingly  made  for  that  pur- 
pose, an  agent  was  employed,  a  suit  waa  insti- 
tuted in  the  Court  of  Claims,  but  nothing  waa 
recovered,  and  the  result  was  an  adverse  judg- 
ment against  the  claimant.  Both  the  Bank  and 
the  claimant  abandoned  the  prosecution  of  the 
claim,  and  nothing  further  was  done  in  that  be- 
half for  the  period  of  twelve  years.  Nothing  in 
fact  was  ever  done  by  the  Bank  or  the  respond- 
ent under  that  agreement  after  the  suit  was 
determined  in  favor  of  the  United  States. 

Conditioned,  as  the  instrument  was,  that 
the  debts  of  the  Bank  were  to  be  paid  out  of 
the  receipts  which  they  might  collect  from  the 
government,  our  conclusion  is,  that  the  sup- 
posed lien  never  attached  to  the  claim  of  the 
respondent,  as  nothing  was  ever  collected.  Be- 
yond doubt  he  owes  the  debt,  as  he  received 
the  advances,  but  the  question  is  whether  the 
Bank  acquired  any  lien  by  virtue  of  that 
instrument,  and  our  conclusion  is  that  no  lien 
was  created  by  it,  because  nothing  waa  col- 
lected from  the  government. 

Years  elapsed  before  the  respondent  made 
any  further  attempt  to  obtain  damages  for  the 
refusal  of  the  Postmaster-General  to  fulfill 
the  contract.  Some  new  powers  had  been  con- 
ferred upon  the  Court  of  Claims,  and  the  re- 
spondent employed  a  new  agent,  who  sne- 
ceeded  in  prp'mring  the  passage  of  a  resolo* 
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tion  by  Congress,  referring  the  matter  again 
to  the  Court  of  Claims  for  their  adjudication. 
Encouraged  by  this  resolution  he  instituted  a 
new  suit  in  the  Court  of  Claims,  and  on  the 
6tb  of  January,  1866,  he  gave  the  Bank  an- 
other written  agreement  renewing  and  reviv- 
ing his  indebtedness  and  obligations  arising 
out  of  certain  advances  made  to  him  for  drafts 
on  the  Postmaster-General,  and  for  all  accru- 
ing interest,  as  well  as  for  any  other  advances 
which  have  been  or  may  be  made  by  the  said 
Bank. 

Reference  is  made  by  the  plaintiffs  to  this 
instrument  as  showing  a  lien  on  the  judgment 
in  question  in  behalf  of  the  complainants,  but 
it  IS  quite  clear  that  the  language  of  the 
instrument  will  not  admit  of  any  such  con* 
386*3  struction.  Un<|uestionably,  'it  is  a  new 
promise,  but  it  contains  no  language  whatever 
to  support  the  theory  that  the  parties  intended 
that  it  should  have  the  effect  to  create  a  lien 
in  favor  of  the  bank  upon  the  claim  of  the 
respondent  against  the  United  States. 

Special  reference  is  made  in  the  instrument 
to  tne  advances  made  for  the  drafts  drawn  on 
the  Postmaste-General,  not  as  creating  or 
recognizing  any  lien  on  the  original  contract 
but  as  descriptive  of  the  indebtedness  and  ob- 
ligations which  it  was  the  purpose  of  the  re- 
spondents to  renew  and  revive. 

Two  indorsements  were  made  on  the  instru- 
ment, to  wit:  one  for  $60  and  the  other  for 
$40,  and  it  is  true  that  those  indorsements 
contain  the  recital  that  those  sums  were  ad- 
vanced in  aid  of  the  claim  of  the  respondent, 
and  that  the  appellants,  as  trustees  of  the 
Bank,  have  an  interest  in  the  claim,  but  it  is 
not  there  stated,  even  if  the  indorsements  are 
competent  evidence,  what  their  interest  is,  nor 
that  they  have  any  other  or  greater  interest 
than  other  creditors.  They  do  not  pretend 
that  they  advanced  more  than  those  two  sums 
under  the  last  agreement,  and  they  admit  that 
the  respondent  several  times  applied  to  them 
for  money,  and  that  they  refused  to  supply 
his  wants,  which  fully  supports  the  allegations 
of  the  answer. 

His  theory  is  that  they  agreed  to  advance 
what  was  necessary  to  pay  the  expenses  in  the 
new  prosecution  of  the  claim,  but  the  com- 
plainants deny  that  proposition,  and  insist 
that  they  let  him  have  all  they  agreed  to  fur- 
nish, and  if  that  allegation  is  true  it  affords 
strong  ground  to  conclude  that  the  instrument 
under  consideration  never  was  intended  to 
create  any  such  obligations  as  is  supposed  by 
the  appellants.  But  if  it  will  admit  of  such  a 
construction  then  it  is  clear  that  the  com- 
plainants cannot  recover,  as  they  never  ful- 
filled the  contract.  They  never  advanced  but 
$100,  and  it  is  past  belief  that  either  party 
ever  supposed  that  the  expenses  of  prosecut- 
ing the  claim  to  a  successful  result  would  not 
exceed  that  sum. 
Decree  affirmed. 


468»1   •JOHN  LIONBfiRGER,    Plff.    in    Err., 

V. 

EDWARD  S.  ROWSE. 
(See  S.  C.  9  Wall.  468-477.) 

Power  to  tax  banks — tax  on  shares  may  be 
paid  by  banks — construction  of  Act. 

Note. — State    taxation   of    national  banks — see 
notes,  7  L.  ed.  U.  8.  030:  45  L.R.A.  737. 


Congress,  In  imposing  conditions  on  the  power 
of  the  State  to  tax  banks,  bad  reference  to  banks 
of  circulation. 

The  tax  assessed  on  the  shares  in  National 
Banks,  may  be  required  to  be  paid  by  the  corpora- 
tions respectively,  instead  oi  by  the  individual 
shareholders. 

Congress  meant  no  more  by  the  second  limitation 
in  the  proviso  to  the  41st  section  of  the  National 
Banking  Act,  than  to  require  of  each  State,  as  a 
condition  to  the  exercise  of  the  power  to  tax  the 
shares  in  National  Banks,  that  It  should,  as  far 
as  it  had  the  capacity,  tax  in  like  manner  the 
shares  of  banks  or  issue  of  its  own  creation. 

[No.  129.] 

Argued  Mar.  17,  1870.      Decided  Apr.  4,  1870. 

IN  ERROR  to  the    Supreme    Court    of    the 
State  of  Missouri. 

This  case  involves  the  question  of  the 
validity  of  the  tax  imposed  by  the  State  of 
Missouri  on  the  shares  of  stock  in  National 
Banks,  located  in  Missouri,  under  the  existing 
laws  of  that  State.  The  case  is  a  representa- 
tive one,  the  stockholders  having  in  most  instan- 
ces refused  to  pay  the  tax.  There  is  a  large  sum 
of  money  amounting  to  more  than  $300,000,  de- 
pendent upon  the  decision  in  this  case. 

The  plaintiff  in  error  is  a  stockholder  of  the 
Third  National  Bank  of  St.  Louis.  That  in- 
stitution was  duly  incorporated  Dec.  25,  1863, 
under  the  provisions  of  the  Act  of  Congress, 
entitled  *'Aji  Act  to  Provide  a  National  Cur- 
rency, Secured  by  a  Pledjp^  of  United  States 
Stocks,  and  to  provide  for  the  Circulation 
Thereof."  Approved  Feb.  26,  1863.  Prior  to 
the  passage  of  the  Act  of  Congress  last  re- 
ferred to,  there  were  ten  state  banks  in  Mis- 
souri, all  banks  of  issue,  and  chartered  by  the 
State  under  the  provisions  of  the  Banking  Law 
of  1857.  By  the  provisions  of  that  law.  the 
state  banks  were  required  to  pay  a  bonus  to 
the  State,  in  lieu  of  all  other  taxation,  of  one 
per  cent,  upon  the  amount  of  their  capital 
stock  paid  in. 

After  the  passage  of  the  Act  of  Congress  of 
Feb.  25,  1863,  to  provide  a  national  currency, 
and  the  amendatory  Act  of  June  3,  1864,  sev- 
eral of  these  state  banks  wound  up  their  busi- 
ness as  state  banks,  and  their  stockholders  or- 
ganized banking  associations  under  the  provi- 
sions of  the  Acts  of  Congess  above  referred  to^ 
and  amongst  those  was  the  Third  National 
Bank,  organized  by  the  stockholders  of  the 
Southern  Bank  of  St.  Louis,  as  above  stated, 
on  Dec.  25,  1863.  Others  of  the  state  banks 
retained  their  organizations  as  such,  and  have 
still  continued  to  do  business  under  their  orig- 
inal charters,  except  that  they  have  long  since 
withdrawn  their  notes  from  circulation. 

In  1867,  this  being  the  condition  of  things, 
the  plaintiff  in  error  being  the  owner  of  two 
hundred  shares  of  stock  in  the  Third  National 
Bank  of  St.  Louis,  was  assessed  upon  a  valua- 
tion of  his  shares  of  stock  and  a  tax  assessed 
against  him  on  that  account  of  ninety  hun- 
dredths per  cent,  for  state  purposes,  forty  hun- 
dredths per  cent,  for  county  purposes,  and 
forty  hundredths  per  cent,  for  school  purposes, 
being  nearly  two  per.  cent,  ad  valorem  upon 
his  stock  in  the  Third  National  Bank — tlic 
state  banks  which  retained  their  organiza- 
tions under  the  State  Law  of  1857,  being  only 
required  to  pay  one  per  cent,  upon  the  amount 
of  capital  stock  paid  in.  The  plaintiff  resist- 
ed the  payment  of  the  tax;  whereupon  the  col- 
lector proceeded  to  collect  the  tax  by  seizing 
the  property  of  plaintiff. 
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Suit  was  brought  in  the  St.  Louis  Circuit 
Court  by  the  plaintiff  in  error  against  the  col- 
lector, setting  out  in  his  petition  the  facts 
above  sated.  Defendant  demurred  to  the  pe- 
tition, and  the  demurrer  was  sustained  by  the 
court.  Judgment  went  upon  the  demurrer  and 
the  case  was  taken  by  writ  of  error  to  the  Su- 
preme Court  of  Missouri,  where  the  judgment 
of  the  circuit  court  was  affirmed;  whereupon 
the  plaintiff  sued  out  this  writ  of  error. 

Messrs.  Wm.  M.  Evarts,  James  0.  Broad- 
head  and  CD.  Drake,  for  plaintiff  i|i  error: 

1.  The  validity  of  the  state  taxation  of  the 
stock  of  the  "Third  National  Bank  of  St. 
Louis,"  of  which  the  plaintiff,  now  the  plain- 
tiff in  error,  complains,  depends  wholly  upon 
the  question  whether  such  taxation  is  con- 
formed to  .the  permissive  authority  for  tax- 
ation by  the  State,  given  by  the  41st  section  of 
the  Act  of  Congess  of  June  3,  1864. 

The  legislation  of  Missouri  on  the  subject  of 
bank  taxation  is  as  follows: 

I.  Amendment  of  the  Constitution  of  Mis- 
souri, adopted  in  January,  1857,  provides  that 
the  General  Assembly  shall  have  power  to  es- 
tablish such  bank  or  banks  as  may  be  deemed 
necessary  for  the  interests  of  such  State,  but 
any  bank  so  established,  shall  be  based  upon 
specie  capital  and  made  liable  to  redeem  its 
issues  in  gold  or  silver;  provided  that  the  num- 
ber of  banks  chartered  shall  never  exceed  ten, 
and  the  aggregate  amount  of  capital  shall 
never  exceed  $20,000,000. 

II.  In  the  same  year,  1857,  the  Legislature 
of  Missouri  passed  a  General  Bank  Act,  and 
created  at  once  the  ten  banks  authorized  by 
the  Constitution.  Among  its  provisions  are 
the  following: 

"Sec.  1.  Every  bank  which  now  is,  or  shall 
hereafter  be,  incorporated  under  the  authority 
of  the  8tate,  shall  be  subject  to  the  liabilities 
and  governed  by  the  rules  contained  in  this 
Act." 

'*Sec.  32.  In  consideration  of  the  privileges 
granted  by  this  Act  to  banks  incorporated  in 
this  State,  each  banking  company  agrees  to 
pay  the  State  annually,  one  per  cent,  on  the 
amount  of  capital  stock  paid  by  the  stock- 
holders, other  than  the  State,  which  shall  be 
in  full  of  all  bonus  and  other  taxes,  to  be  paid 
-lo  the  State  by  the  respective  banks." 

III.  A  subsequent  Act  of  Mar.  18,  1861,  fur- 
ther provides,  that: 

''Sec.  12.  The  one  per  cent,  required  to  be 
paid  by  section  32  of  article  1  of  said  Act, 
shall  be  received  as  full  compensation  for  all 
taxes  of  every  kind  whatever;  and  it  shall  not 
be  lawful  for  any  county,  city  or  town  cor- 
poration to  levy  or  collect  any  tax  of  any  kind, 
upon  or  from  any  of  the  banks  organized  un- 
der said  law." 

IV.  The  Revised  Code  of  Missouri,  of  1855, 
provides  for  an  ad  valorem  assessment  of 
shares  of  stock  in  banks  and  other  incorporat- 
ed companies,  and  in  the  Act  concerning  rev- 
enue of  Feb.  4,  1864,  it  is  provided  that  shares 
of  stock  in  banks  and  other  incorporated  com- 
panies shall  be  subject  to  assessment  for  tax- 
ation as  other  property. 

Ths9  law  was  in  force  at  the  time  of  the 
taxation  in  this  case. 

V.  The  statute  provides  the  mode  of  assess- 
ment as  toiiows; 
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Sec.  27.  Persons  owning  shares  of  stock  in 
banks  and  other  incorporated  companies,  tax- 
able by  law,  are  not  required  to  deliver  to  the 
assessor  a  list  thereof,  but  the  president  or 
other  chief  officer  of  such  corporation,  shall 
deliver  to  the  assessor  a  list  of  all  shares  of 
stock  held  therein,  and  the  names  of  the  per- 
sons who  hold  the  same." 

"Sec.  28.  The  tax  assessed  on  shares  of 
stock  embraced  in  said  list,  shall  be  paid  by 
the  corporations  respectively,  and  they  may  re- 
cover from  the  owners  of  such  shares  the 
amount  so  paid  by  them,  or  deduct  the  same 
from  dividends  accruing  On  such  shares;  and 
the  amount  so  paid  shall  be  a  lien  on  such 
shares  respectively,  and  shall  be  paid  before 
a  transfer  thereof  can  be  made." 

Ch.  12,  p.  103,  Gen.  St.  Mo.  1865. 

It  was  under  this  state  of  the  law  of  Biis- 
souri,  that  the  tax  upon  the  shares  of  the 
plaintiff  in  error  in  the  Third  National  Bank 
of  St.  Louis  was  levied,  and  the  question  of 
the  conformity  of  such  taxation  with  the  pro- 
visions of  the  41st  section  of  the  Act  of  Con- 
gress of  June  3,  1864,  arises. 

2.  The  taxation  attempted  by  the  State  of 
Missouri  cannot  be  supported  upon  the  mere 
authority  of  the  State,  unaided  by  the  federal 
authority  (assenting  to  the  taxation  of  the 
stock  of  national  banks)  given  by  the  41st 
section  of  the  Act  of  Congress  of  June  3,  1864. 

1.  It  is  settled  by  adjudged  cases  in  this 
court,  that  this  Bank  in  its  corporate  capacity, 
is  not  subject  to  taxation  by  the  laws  or  iu&- 
der  the  authority  of  a  State,  upon  its  fran- 
chise, or  operations,  or  capital,  but  that  it  is 
wholly  exempt  from  such  taxation  by  reason 
of  its  relation  to  the  Federal  Government, 
as  an  agency  or  instrument  in  the  exercise  of 
its  constitutional  powers. 

McCuIloch  V.  Md.  4  Wheat.  316;  Osbom  ▼. 
U.  S.  Bk.  9  Wheat.  738;  People  v.  Com.  etc^ 
23  N.  Y.  204;  Dobbins  v.  Com.  etc.,  16  Pet. 
435. 

2.  It  is  also  settled  by  decisions  of  this 
court,  that  such  state  taxation  in  the  form  of 
an  imposition  upon  the  shares  of  stock,  equal- 
ly requires  the  permissive  authority  of  federal 
legislation  for  its  competency  and  validity. 

Gordon  v.  Appeal  Tax  Court,  3  How.  133 
Van  Allen  ▼.  The  Assessors,  3  Wall.  573,  581, 
598,  18  L.  ed.  229,  233,  239;  People  v.  The 
Commissioners,  4  Wall.  244,  18  L.  ed.  344; 
Bradley  v.  The  People,  4  Wall.  459,  18  L.  ed. 
433. 

3.  The  authority  of  the  state  taxation  in 
question  can  claim  no  aid  or  sanction  from 
Uie  41st  section  of  the  National  Currency  Act, 
for  the  taxation  complained  of  does  not  con- 
form to  the  affirmative  limitations  of  that  see* 
tion  to  the  taxation  conceded  by  its  terms. 

12  Stat,  at  L.  111. 

1.  The  state  taxation  authorized  by  the  Act 
of  Congress  (in  its  affirmative  concession  and 
aside  from  the  subsequent  restrictive  condi- 
tions imposed),  is  limited  to  a  permission  that 
the  shares  of  the  National  Banks  held  by  any 
person  or  body  corporate,  may  be  inclnded  in 
the  valuation  of  the  personal  property  of  such 
person  or  corporation,  in  the  assessment  of 
taxes  imposed  by  or  under  state  authority. 

This  is  the  operative  and  essential  limita* 
tion.  upon  and  within  which  the  general  ex* 
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«mption  from  state  taxation  li  relaxed,  and  be- 
yond which  the  exemption  is  upon  the  highest 
consideration  needed  to  be  preserved. 

Of  itself,  and  without  the  specific  additional 
restrictions  afterwards  imposed,  it  secures  two 
great  objects: 

First.  It  preserves  the  corporation  organiza- 
iions,  being  instruments  of  the  constitutional 
powers  of  the  General  Government,  from  any 
scrutiny  or  supervision  of  the  state  authorities, 
as  preliminary  to,  or  dependent  upon,  taxa- 
tion, and  also  from  the  dominion  which  the 
taxation,  the  collection  and  the  enforcement  of 
taxes,  imply  and  demand.  The  National  Banks 
themselves  are  not  subjected  to  the  taxing 
power  of  the  State  at  all. 

Second.  It  secures,  substantially,  indis- 
criminate and  impartial  treatment  for  the  per- 
mitted taxation,  by  merging  the  specific  char- 
acter of  the  property,  as  a  subject  of  state 
taxation,  in  the  mass  and  value  of  the  prop- 
erty of  the  citizens  of  the  State  from  which 
It  exacts  its  revenues.  It  is  for  its  value  in 
suid  as  part  of  the  property  of  the  individual 
taxed,  and  not  for  its  nature  and  in  its  rela- 
tion to  the  national  and  corporate  uses  and 
functions,  that  it  is  opened  to  the  taxation  of 
the  SUte. 

Besides,  the  regulative  and  prohibitory  con- 
ations upon  state  taxation  subsequently  im- 
posed, all  rest  for  their  adequate  and  practical 
maintenance,  upon  this  original  and  affirma- 
tive limitation  of  taxation. 

n.  The  scheme  of  taxation  of  the  State  of 
Missouri  is  directly  repugnant  to^  this  affirma- 
tive requirement  of  the  41st  section. 

It  assesses  the  tax  upon  banks  in  their  cor- 
porate capacity. 

It  compels  the  payment  of  the* tax  by  the 
tenks  in  their  corporate  capacity. 

It  thus  subjects  the  national  bank  to  the 
•dominion  of  the  taxing  power  of  the  State  in 
their  corporate  capacity. 

III.  This  scheme  of  taxation  admits  of  and 
inevitably  tends  to  taxation  upon  different 
principles,  and  upon  different  results  to  the 
tax  payer,  from  those  which  would  attend  the 
assessment  of  these  shares  as  a  part  of  the 
Talue  of  the  tax  payer's  personal  property. 

Upon  this  scheme,  the  shares  of  the  national 
1>anks  are  made  to  bear  the  tax  imposed  ac- 
cording to  their  value,  and  not  according  to 
the  general  result  of  the  valuation  of  the  tax- 
payer's property,  as  yielding,  or  failing  to 
yield,  a  surplus  for  taxation. 

4.  The  taxation  in  question  violates  the  re- 
strictive and  prohibitory  conditions  imposed 
upon  the  authority  of  state  taxation  upon  the 
shares  of  national  banks,  by  the  41st  section 
of  the  National  Currency  Act. 

This  section  provides,  as  the  final  condition 
to  the  validity  of  state  taxation  of  the  shares 
of  national  banks,  that  the  tax  so  imposed 
shall  not  exceed  the  rate  imposed  upon  the 
shares  in  any  of  the  banks  organized  under 
Authority  of  the  State,  where  the  national 
bank  is  located. 

L  It  is  apparent  from  the  existing  legisla- 
tion of  Missouri  respecting  banks  and  their 
taxation,  that,  as  matter  of  law  and  as  mat- 
ter of  fact,  the  shares  of  stock  in  the  state 
banks  are  not  taxed  at  alL 

This  is  fatal  to  the  validity  of  the  attempted 
taxation  of  the  shares  of  the  national  banks. 
c  \xr*TT 


Van  Allen  t.  Assessors,  3  Wall.  673,  18  L. 
ed.  229;  Bradley  v.  People,  4  Wall.  459,  18  L. 
ed.  433,  ut  supra. 

n.  It  is  equally  apparent  that  by  the  exist- 
ing legislation  of  Missouri,  the  rate  of  taxa- 
tion of  the  capital  of  the  state  banks  is  not 
the  rate  impeded  upon  the  national  bank 
shares  by  the  taxation  complained  of.  Stat,  of 
Mo.  ut  supra. 

That  the  Statute  of  Missouri,  by  contract 
with  these  state  banks,  has  incapacitated  itself 
from  laying  upon  the  capital  or  shares  of  the 
state  banks  the  same  rate  which  it  exacts  up- 
on the  stock  of  the  national  banks,  only  con- 
firms the  fatal  fact  that  the  equality  and  con- 
formity required  by  the  41st  section  of  the  Na- 
tional Currency  Act  are  not  observed  in  the 
taxation  complained  of. 

Messrs.  M.  Blair  and  F.  A.  Dick»  for  de- 
fendants in  error: 

The  only  fact  relied  on  in  plaintiff's  peti- 
tion to  invalidate  the  tax  against  him  was, 
the  existence  of  certain  banks  under  the  gen- 
eral banking  law  of  the  State,  of  1857,  and 
the  only  use  made  of  this  fact  was  to  argue 
that  the  banks  so  established  were  the  only 
banks,  or  if  not  the  only  banks,  were  the 
only  banks  of  the  class  (banks  of  issue),  which 
could  compete  with  the  national  banks,  and 
hence  were  the  only  banks  the  tax  of  whose 
shareholders  could  properly  be  compared  with 
the  tax  on  shareholders  in  the  national  banks. 
The  counsel  for  plaintiff  complained  that  these 
holders  were  exempt,  and  hence  that  the  plain- 
tiff was  also  exempt.  • 

The  point  ar^ed  by  defendant's  eounsel, 
that  the  exemption  of  the  shareholders  in  one 
or  more  banks  by  special  contract,  whilst  the 
shareholders  of  the  great  mass  of  the  banking 
capital  of  the  State  were  subjected  to  taxation 
under  the  General  Revenue  Law,  does  not 
exempt  the  shareholders  of  the  national  banks, 
was  not  relied  on  by  plaintiff  in  the  state 
courts.  If  it  should  be  presented  here,  it  is 
sufficient  to  say  that  the  proposition  is  the 
same  substantially  passed  upon  by  this  court 
in  the  case  of  The  People  v.  The  Commission- 
ers, 4  Wall.  224,  256,  18  L.  ed.  344,  849.  There 
the  shareholders  insisted  that,  as  no  tax  could 
be  assessed  on  United  States  securities,  and 
the  first  proviso  of  the  41st  section  required 
that  the  tax  on  their  shares  should  not  exceed 
that  "assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens,"  it  followed 
that  they  were  exempt.  The  court  replied  that 
the  standard  contemplated  by  the  law  was 
taxable,  not  non-taxiole  moneyed  capital. 

A  state  revenue  law,  dated  prior  to  the  Na- 
tional Bank  Act,  taxing  bank  shares  generally 
and  equally  with  other  moneyed  capital  in  the 
hands  of  citizens,  is  equally  operative  on  the 
shares  of  such  banks  as  a  subsequent  Revenue 
Act,  and  meets  the  requirements  of  the  Bank 
Act  as  fully  as  if  it  contained  the  proviso  of  the 
41st  section  in  terms.  Such  an  Act  cannot  be 
suspected  of  the  unfair  discrimination  this  pro- 
viso was  intended  to  guard  against. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  appears  by  the  record  in  this  case  that 
the  plaintiff  in  error,  a  resident  of  St.  Louis, 
is  a  shareholder  in  the  Third  National  Bank  of 
St.  Louis,  a  corporation  organized  under  the 
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provisions  of  an  Act  of  Congress  entitled  "An 
Act  to  Provide  for  a  National  Currency,"  ap- 
proved February  25,  1863,  and  that  a  tax  was 
levied  under  the  authority  of  the  State,  of 
nearly  two  per  cent,  on  the  assessed  valua- 
tion of  the  shares  of  stock. 

There  being  a  refusal  to  pay  the  tax,  it  was 
forcibly  collected  by  the  defendant  in  error, 
who  was  the  collector  of  taxes  for  the  City, 
and  County  of  Saint  Louis.  On  this  being 
done,  the  plaintiff  in  error  commenced  his  suit 
in  the  Saint  Louis  Circuit  Court  for  the  al- 
leged wrongful  act,  claiming  that  the  assess- 
ment and  collection,  if  done  under  color  of 
law,  were  without  any  legal  authority  what- 
ever. The  circuit  court  decided  adversely  to 
the  claim  set  up,  and  the  Supreme  Court  on 
appeal,  affirmed  the  decision.  The  case  is 
brought  here  by  a  writ  of  error,  to  test  the 
question  of  the  validity  of  a  tax  imposed  by 
the  State  of  Missouri  on  the  shares  of  stock 
in  national  banks  located  there  under  the 
existing  laws  of  the  State,  and  has  received 
the  careful  consideration  of  the  court,  as  well 
on  account  of  the  principle  involved  as  of  the 
large  amount  of  money  dependent  on  the  deci- 
sion of  the  suit. 

It  is  no  longer  an  open  Question  in  this 
court,  since  the  decision  in  the  case  of  Van 
Allen  V.  Assessors,  3  Wall.  573,  18  L.  ed.  229, 
that  the  shareholders  in  a  national  bank  are 
subject  to  state  taxation,  although  the  entire 
capital  of  the  bank  be  invested  in  the  bonds 
of  the  United  States,  which  cannot  be  taxed  by 
state  authority.  The  difficulties  which  have 
arisen  since  that  decision  do  not  relate  to  the 
abstract  right  of  taxation,  but  grow  out  of  the 
supposed  conflict  of  state  legislation  with  the 
provisions  of  the  Act  of  Congress  on  the  sub- 
ject. The  41st  section  of  the  Act  of  Congress 
of  3d  of  June,  1864,  13  Stat,  at  L.  Ill,  placing 
these  shares  within  the  reach  of  the  taxing 
power  of  the  States,  annexed  two  conditions 
to  the  exercise  of  the  power.  The  State  was 
forbidden  to  tax  them  higher  than  it  taxed 
other  moneyed  capital  in  the  hands  of  its  own 
citizens,  or  to  impose  on  them  a  tax  exceeding 
the  rate  imposed  upon  the  shares  in  any  of  the 
banks  organized  under  state  authority.  If 
there  was  no  discrimination  in  these  particu- 
lars the  State  could  lawfully  tax  shares  in  the 
national  banks.  It  is  conceded  the  tax  exacted 
from  the  plaintiff  in  error  was  not  greater 
than  was  assessed  on  other  moneyed  capital 
belonging  to  individuals  or  corporations,  but 
it  is  claimed  that  it  is  higher  than  the  rate 
paid  by  the  state  banks. 

474*]  *And  this  brings  us  to  the  consideration 
of  the  main  question  in  the  case.  In  order  to 
understand  the  point  in  controversy,  it  is  nec- 
essary to  recur  to  the  legislation  of  Missouri 
on  the  subject  of  banking.  In  the  year  1857, 
the  Constitution  of  the  State  having  been 
amended  for  the  purpose,  the  Legislature  es- 
tablished a  general  banking  law,  by  which  ten 
banks  of  discount,  deposit  and  circulation  were 
authorized  to  be  incorporated.  The  charter 
provided  that,  in  consideration  of  the  privi- 
leges granted,  each  banking  company  should 
pay  to  the  State,  annually,  one  per  cent,  on 
the  amount  of  capital  stock  paid  in  by  the 
shareholders  (other  than  the  State),  which  was 
accepted  in  full  of  all  bonus  and  taxes  to  be 
paid  to  the  State  by  the  respective  banks.    In 

7M 


consequence  of  the  Supreme  Court  of  the  State 
deciding  (Lexington  v.  Aull,  30  Mo.  480),  that 
this  exemption  only  applied  to  state  taxation, 
the  charter  was  amended  so  as  to  make  the 
one  per  cent,  a  full  compensation  for  all  taxes 
of  every  kind  whatsoever.  The  ten'  banks 
chartered  by  this  law  were  organized  and  con- 
tinued to  do  business  until  1§33. 

About  that  time,  but  before  the  assessment 
of  the  tax  in  this  case,  all  these  banks,  with 
two  exceptions,  relinquished  their  state  char- 
ters, and  organized  as  national  banks,  under 
an  enabling  Act  of  the  Legislature;  the  Bank 
in  which  the  plaintiff  in  error  is  a  shareholder 
being  one  of  them.  The  Exchange  Bank  and 
the  Mechanics'  Bank  retained  their  organiza- 
tion under  the  state  law,  and  still  continued  to 
do  business  under  their  charter. 

In  this  condition  of  things  it  is  contended 
that  the  tax  in  question  is  invalid,  because  the 
two  state  banks  chartered  in  1857,  which  did 
not,  like  the  remaining  eight,  become  national 
banks,  cannot  be  taxed  higher  than  one  per 
cent,  while  the  assessment  of  the  shares  of 
the  plaintiff  in  error  equals  nearly  two  per 
cent.  It  is  not  denied  that  these  two  banks 
hold  a  very  inconsiderable  portion  of  the  bank- 
ing capital  of  the  State,  and  that  the  shares 
of  all  other  associations  in  the  State  (there  be- 
ing many),  with  all  the  privileges  of  banking 
except  the  power  to  emit  bills,  are  taxed  like 
the  shares  in  national  banks,  but  it  is  claimed 
the  proviso  in  the  41st  section  of  the  National 
Banking  Act,  imposing  a  limitation  on  the 
power  of  the  States,  has  reference  alone  to 
banks  of  issue.  To  ascertain  the  sense  in 
which  the  word  "bank"  is  used  in  the  proviso 
to  this  section,  it  is  necessary  to  recur  to  the 
mischief  which  Congress  desired  to  guard 
against.  The  national  banks  were  estabfished 
to  provide  a  national  currency,  at  a  time  when 
the  state  banks  furnished  the  entire  paper  cir- 
culation of  the  country.  In  providing  a  sys- 
tem by  which  the  States,  where  national  banks 
were  located  and  did  business,  oould  tax  their 
shares,  it  was  important,  as  their  notes  came 
in  competition  with  state  bank  paper,  that 
there  should  be  no  imfavorable  discrimination 
against  them.  It  was  easy  to  see  that  an  un- 
friendly State  could  legislate  so  as  'to  drive 
them  out  of  circulation,  and  this  consideration 
induced  Congress  to  limit  the  state  power  of 
taxation  in  two  particulars.  In  declaring  that 
national  bank  shares  should  be  taxed  like 
other  moneyed  capital,  and  that  no  burdens 
should  be  imposed  on  them  from  which  state 
banks  were  exempt,  all  was  done  that  the 
necessity  of  the  case  required.  There  was 
nothing  to  fear  from  banks  of  discount  and  de- 
posit merely,  for  in  no  event  could  they  work 
any  displacement  of  national  bank  circula- 
tion. It  seems,  therefore,  clear,  that  the  pro- 
viso to  the  41st  section  was  meant  by  Con- 
gress to  apply  to  banks  of  issue.  It  is  prop- 
er in  this  connection  to  observe,  that  the 
changed  condition  of  the  banking  interests  of 
the  country,  has  been  the  occasion  of 
•further  legislation  by  Congress  on  this  [*47S 
subject,  and  that  now  the  power  of  state  tax- 
ation over  the  shares  of  national  banks  is 
subject  only  to  the  restriction  that  the  tax- 
ation shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the 
hands  of  individual  citizens.    15  Stat,  at  L.  p.  >;« 
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Having  determined  that  Congrese,  in  impos- 
ing conditions  on  the  power  of  the  State  to 
tax  had  reference  to  ba^ks  of  circulation,  the 
question  arises  whether  tne  tax  in  this  case 
was  invalid  because  of  the  status  of  the  two 
banks  left  in  Missouri  According  to  the 
words  of  the  law  the  tax  was  not  warranted, 
but  did  Congress  intend  that  the  law  should 
have  such  an  effect?  Did  it  contemplate  that 
the  shares  of  national  banks  should  escai>e  tax- 
ation, if  the  State  complied,  so  far  as  it  had 
the  ability  to  do  so,  with  the  requirements  of 
the  41st  section  of  the  National  Banking  Act? 
In  our  opinion  the  answers  to  these  inquiries 
must  be  in  the  negative.  It  is  a  universal  rule 
in  the  exposition  of  statutes  that  the  intent  of 
the  law,  if  it  can  be  clearly  ascertained,  shall 
prevail  over  the  letter,  and  this  is  especially 
true  where  the  precise  words,  if  construed  in 
tl&eir  ordinary  sense,  would  lead  to  manifest 
injustice.  Dwarris  on  Stat.  chap.  12;  Perry  v. 
Skinner,  2  Mees.  &  W^  477;  Stocker  v.  Warner, 
1  C.  B.  149. 

It  is  very  clear  that  Congress,  in  conceding 
to  the  States  the  right  to  ts^  adopted  a  meas- 
ure which  it  was  supposed  would  operate  to 
restrain  them  from  legislating  adversely  to  the 
interests  of  the  national  banks.  The  measure 
itself  had  reference  to  prospective  legislation 
by  the  States  and  its  object  was  accomplished 
when  the  States  conformed,  as  far  as  practica- 
ble, their  revenue  systems  to  it.  Exact  con- 
formity was  required,  if  attainable,  but  the 
law  making  power  did  not  intend  such  an 
absurd  thing,  as  that  the  power  of  the  State 
to  tax  should  depend  on  its  doing  an  adt  which 
it  had  obliged  itself  not  to  do.  It  was  well 
known  at  the  time,  and  Congress  must  be  sup- 
posed to  have  legisUted  on  this  subject  with 
reference  to  it,  that  States,  by  contract  with 
individuals  or  corporations,  could  grant  away 
476*]  the  right  of  taxation,  *and  that  this 
power  had  been  frequently  exercised.  It  was 
equally  within  the  knowledge  of  Congress  that 
the  policy  on  this  subject  varied  in  different 
States;  while  some  of  them  retained  in  their 
•own  hands  the  power  of  taxation  over  all 
•pedes  of  property,  except  such  as  were  de- 
voted to  religious  or  charitable  purposes, 
others  had  parted  with  it  to  interests  of  a 
purely  business  character,  like  banks  and  rail- 
roads. Can  it  be  supposed  that  Congress,  in 
this  condition  of  thinss  in  the  country,  meant 
to  confer  a  privilege  oy  one  section  of  a  law 
which  by  another  it  made  practically  unavail- 
able? If  the  construction  contended  for  by  the 
plaintiff  in  error  be  allowed,  then  a  State  so 
unfortunate  as  to  have  a  single  bank,  whose 
shareholders  are  exempt  by  contract  from  tax- 
ation in  the  manner  provided  by  Congress, 
<5an  derive  no  benefit  from  the  power  given 
to  tax  the  shares  of  national  banks.  And  this 
further  consequence  would  follow,  that  the 
shareholders  of  national  banks  located  in  one 
State  would  escape  all  taxation,  while  those 
whose  property  was  invested  in  banks  in  a 
different  locality,  would  have  to  contribute 
their  full  share  of  the  public  burdens.  This 
^urt  will  not  impute  to  Congress  a  purpose 
that  would  lead  to  such  manifest  injustice,  in 
the  absence  of  an  express  declaration  to  that 
•effect.  Without  pursuing  the  subject  further, 
it  is  enough  to  say,  in  our  opinion,  Congress 
meant  no  more  by  the  second  limitation  in 
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the  proviso  to  the  41st  section  of  the  National 
Banking  Act,  than  to  require  of  each  State, 
as  a  condition  to  the  exercise  of  th^  power  to 
tax  the  shares  in  national  banks,  that  it 
should,  as  far  as  it  had  the  capacity,  tax  in 
like  manner  the  shares  of  banks  of  issue  of  its 
own  creation. 

Testing  the  case  in  hand  by  this  rule,  it  is 
apparent  that  the  tax  complained  of  was  prop- 
erly assessed  and  collected.  Missouri  has  com- 
plied, so  far  as  it  had  the  ability  to  do  it,  with 
the  demands  of  the  law. 

The  Legislature,  as  soon  as  the  national 
banking  system  was  created,  passed  a  law 
enabling  the  ten  banks  of  issue  in  the  State 
to  wind  up  their  business,  in  order  that  their 
shareholders  could,  if  they  chose,  transfer  their 
interests  to  the  *new  system.  Eight  of  [^477 
these  banks  availed  themselves  of  the  privi- 
lege, surrendered  their  charters  as  state  cor- 
porations, and  became  national  bank  associa- 
tions. Two  of  them  declined  the  proposition 
tendered  by  the  State,  and  are  still  doing  busi- 
ness in  St.  Louis.  There  is  no  way  the  State 
could  compel  them  to  relinquish  their  diarters, 
nor  has  it  the  power  to  tax  their  shareholders 
on  their  shares  of  stock.  Having  contracted 
with  these  banks  to  accept  from  them  annu- 
ally, in  lieu  of  all  taxes,  one  per  cent,  on 
their  paid-in  capital  stock,  it  cannot  turn 
round  and  assess  a  tax  on  the  shareholders. 
As  the  State  did  all  that  it  could  to  conform 
its  legislation  to  the  requirements  of  the  law, 
it  was,  therefore,  in  a  condition  to  impose  the 
tax  in  question  on  the  shares  of  stock  held  by 
the  plaintiff  in  error. 

It  is  objected  that  the  mode  of  assessment 
provided  by  the  general  revenue  law  of  the 
State  is  inconsistent  with  the  provisions  ol  the 
Act  of  Congress  of  June  3d,  1864,  as  it  re- 
quires the  tax  assessed  on  the  shares  of  stock, 
to  be  paid  by  the  corporations  respectively  in- 
stead of  the  individual  shareholders.  This  waa 
one  of  the  questions  in  the  case  of  The  Na- 
tional Bank  v.  Commonwealth,  decided  at  this 
term,  and  it  was  there  held  that  this  mode  of 
assessment  was  not  inconsistent  with  the 
terms  of  the  law,  but  in  all  respects  unobjeo- 
tionable.  It  is  unnecessary  to  repeat  the  ar- 
gument presented  in  that  case,  or  to  con- 
sider  the  point  further,  as  we  see  no  reason  to 
question  the  soundness  of  that  dedsion. 

The  judgment  of  the  Supreme  Court  of  Mis- 
souri is  affirmed. 


THE  CITY  OP  KENOSHA,  Plff.  in  Err^ 

JOSHUA  F.  LAMSON. 

(See  S.  C.  9  Wall.  477-486.) 

Action  on  coupons,  not  barred  by  lapse  of  less 
than  20  years — ^legislative  ratincation  of 
bonds— effect  of  state  decisions. 

Conpons  of  bonds  do  not  have  the  effect  of  ex- 
tlngnlsblDg  the  interest  due  on  tbe  bonds. 

An  action  upon  coupons  is  not  barred  bj  the 
l^pse  of  six  years. 

Such  cause  of  action  is  not  barred  by  lapse  of 
time  short  of  twenty  years. 

NOTi. — Municipal  bonds,  how  affected  by  change 
of  ruling  of  highest  court  of  State,  or  hy  change 
In  Constitution — see  note  to  Mitchell  v.  Burling- 
ton. 18  T-u  ed.  IT.  8.  350. 

Statutes  legall9!lng  invalid  municipal  bonds — see 
note,  27  L.B.A.  607. 
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Where  the  Legtslatare  ratified  the  loan  of  the 
credit  of  a  city  to  a  railroad  compaDy,  this  was 
equivalent  to  original  authority. 

Where,  at  the  time  such  loan  was  made  and 
the  bonds  were  Issued,  the  decisions  of  the  court 
of  the  State  favored  the  validity  of  the  law,  a 
later  decision  to  the  contrary  cannot  be  followed. 

[No.  142.] 

Argued  Mar.  23,  1870.     Decided  Apr.  4,  1870. 

N  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Wiscon- 
sin. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  John  W.  Gary,  for  plaintiff  in  error: 

There  was  no  authority  in  the  City  of  Keno- 
sha to  issue  these  honds,  and  they  are,  there- 
fore, void. 

In  what  follows  in  this  case,  I  desire  the 
court  to  read  the  word  "scrip"  **bonds,"  and 
regard  what  is  said  of  section  8  as  of  section 
4,  and  of  chapter  6  as  of  chapter  133  of  the 
private  and  local  laws  of  1857. 

The  plaintiff,  in  order  to  recover,  was  bound 
to  show,  affirmatively,  that  no  such  authority 
existed.  There  was  no  presumption  in  his 
favor  on  iHis  point. 

Thompson  t.  Lee  Co.  3  Wall.  330,  18  L.  ed. 
178. 

The  question,  therefore,  for  our  considera- 
tion is,  was  the  City  of  Kenosha  authorized 
to  issue  these  bonds  in  aid  of  railroad  com- 
pany? 

The  question  is  not  an  open  one  in  this 
court.  It  had  already  been  passed  upon  by 
the  Supreme  Court,  which  is  the  proper  tribu- 
nal to  determine  its  validity  unaer  the  Con- 
stitution of  Wisconsin,  and  its  decision  on  this 
question  is  conclusive  upon  this  court. 

Foster  v.  Kenosha,  12  Wis.  616. 

That  decision  declared  and  decided  that 
t^ere  was  a  total  want  of  power  in  the  city  to 
create  this  debt,  and  in  such  a  case  this  court 
have  decided  that  the  indebtedness  of  a  mu- 
nicipal corporation  is  not  valid. 

Thompson  ▼.  Lee  Co.  (supra). 


Suits  on  coupons  detached  from  bonds. 

The  holder  of  coupons,  detached  from  corpora- 
tion or  state  bonds,  payable  to  holder  or  to  bearer, 
may  sue  upon  them  in  his  own  name  and  recover 
without  producing  the  bond.  Aedfleld  on  Rail- 
ways. 005;  Williamson  v.  N.  A.  ft  S.  R.  R.  0 
Amer.  Ry.  Times,  No.  87;  Comrs.  of  Knox  Co.  v. 
Asplnwall,  21  How.  539,  16  L.  ed.  208:  County 
of  Beaver  v.  Armstrong,  44  Pa.  St.  63 ;  Thompson 
V.  Lee  Co.  8  Wall.  327,  18  L.  ed.  177:  Natl. 
Excbg.  Bk.  V.  Hartford  ft  C.  R.  R.  Co.  8  R.  I. 
875:  Kennard  v.  Cass.  Co.  Cent.  L.  J.  Jan.  15th, 
1874. 

It  makes  no  difference  that  the  bonds  from 
which  coupons  were  detached  have  been  paid  and 
extinguished.  Natl.  Rxchg.  Bk.  v.  Hartford  A  C. 
R.  R.  Co.  8  R.  I.  375;  Town  v.  Culver,  19  Wall. 
84:  Clark  v.  Iowa  City.  20  Wall.  583;  New  Lon- 
don V.  Ware,  41  Conn.  542. 

In  Maine  It  has  been  held  that  holder  of  a 
coufion  could  not  maintain  an  action  on  it  as  a 
distinct  and  Independent  security,  as  its  language 
did  not  imply  any  negotiable  or  independent  char- 
acter. Jackson  v.  Y.  ft  C.  R.  R.  Co.  1  Amer. 
Law  Reg.  N.  S.  585. 

It  has  been  held  In  Connecticut  that  suit  could 
not  be  maintained  on  coupons  alone  unless  It  con- 
tained a  distinct  promise  to  pay  the  amouut  repre- 
sented. Crosby  v.  New  London  &  C.  R.  R.  Co. 
20  Conn.  121.  ^  . 

It  is  immaterial  that  the  coupon  contains  no 
words  of  promise,  as  It  evinces  an  intention  to 
constitute  in  itself  an  obligation  to  pay  and  could 
have  been  designed  for  no  other  purpose.  Being 
notes  or  drafts,  not  sealed,  they  are  admissible  In 
evidence  and  may  be  recovered  upon  under  the 
common  money  counts.     Johnson  v.  Stark  Co.  24 
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I  'The  construction  given  to  a  statute  of  a 
State  by  the  highest  judicial  tribunal  of  such 
State,  is  regarded  as  a  part  of  the  Statute, 
and  is  as  binding  upon  the  courts  of  the  Unit- 
ed States  as  the  text." 

Leffingwell  v.  Warren,  2  Black,  603,  17  L. 
ed.  262;  Shelby  v.  Guy,  11  Wheat.  367;  Mc- 
Cluny  v.  Silliman,  3  Pet.  270;  Greene  v.  Neil, 
6  Pet.  291;  Ross  v.  Duval,  13  Pet.  45;  Mas- 
singill  v.  Downs,  7  How.  767;  Kesmith  t. 
Sheldon,  7  How.  812;  Van  Rensselaer  ▼.  Kear- 
ney, 11  How.  297;  Webster  v.  Cooper,  U  How. 
504. 

This  case  comes  strictly  within  the  above 
rule,  which  is  the  settled  practice  of  this  court. 
It  is  not  a  question  of  mercantile  or  com- 
mercial law;  nor  of  impairing  the  obligation* 
of  contracts;  but  simply  a  question  of  power 
and  authority  arising  on  the  construction  of 
the  Constitution  and  Statute  Law  of  the  State 
of  Wisconsin.  In  such  a  case  this  court  say, 
in  Mercer  Co.  v.  Haokett,  1  Wall.  96,  17  L.  ed. 
650;  "We  would  have  felt  bound  to  follow  it" 
— the  decision  of  the  state  court. 

This  case  is  not  within  the  decision  of 
Gelpcke  v.  Dubuque,  1  Wall.  175,  17  L.  ed. 
520,  for  here  the  Supreme  Court  of  Wisconsin 
has  never  changed  its  decision,  but  declared 
the  law  unconstitutional  when  it  was  first 
brought  to  its  notice,  and  has  always  adhered 
to  that  decision. 

Several  Acts  of  the  Legislature  were  intro- 
duced under  the  pretense  of  showing  that  thi:» 
scrip  and  indebtedness  had  been  ratified  by 
the  Legislature. 

It  will  not  be  pretended  that  chapter  14i> 
of  the  Laws  of  1859,  amending  the  provisions 
of  the  chapter  of  1857,  relative  to  a  railroad 
commissioner,  and  the  two  Acts  relating  to  the 
readjustment  of  the  city  debt  of  the  City  of 
Kenosha,  passed  in  1862  and  1863,  directly  or 
in  terms  ratify  this  subscription  of  stock,  or 
the  issue  of  this  scrip;  and  we  are,  therefore, 
to  consider  whether  they  do  it  by  implication. 


111.  75;  Mercer  CO.  v.  Hubbard.  45  III.  142;  Dan. 
on  Negotiable  Instruments,  sec.  14S3 ;  2  Amer. 
Law  Reg.  N.   S.  585. 

Coupons  detached  are  treated  and  regarded  as 
bank  Dills  and  currency,  and  may  be  sued  od 
though  the  owner  be  not  the  holder  of  the  bond. 
Com.  V.  Emigrant  Industrial,  etc..  98  Ma«».  12 : 
Spooner  v.  Holmes,  102  Mass.  507 :  S.  C.  3  Am. 
Rep.  491 ;  McCoy  v.  Washington  Co.  3  Wall.  Jr. 
881  :  Memphis  v.  Brown,  5  Amer.  L.  T.  Rep.  42^ ; 
LanRston  v.  South  Carolina,  2  So.  Car.  N.  S.  24"^ ; 
Wohey  v.  Pole,  4  Bam.  ft  Aid.  1 :  Matter  of  Im- 

Eerial,  etc.  L.  R.  11  Bq.  478,  486:  Murray  v. 
ardner,  2  Wall.  110,  17  X.  ed.  857:  1  Am.  Lead. 
Cas.  (5th  ed.)  407;  Durant  v.  Iowa  City,  1 
Woolw.  fiO;  Smith  v.  Clark  Co.  64  Mo.  5S. 

Coupons  attached  to  railroad  or  other  bond, 
payable  to  bearer,  are  negotiable  instruments,  ana 
a  purchaser  thereof  in  good  faith,  before  due.  ac- 
quires a  pood  title  thereto.  Bvertson  v.  Natl,  Bk. 
of  Newport.  06  N.  Y.  14:  8.  C.  23  Am.  Rep.  9; 
Hotchkiss  V.  Bank,  21  Wall.  241 :  Tllden  v.  Blaine* 
21  Wall.  354:  Clark  v.  Iowa  City.  20  Wall.  5S3; 
Dlnsmore  v.  Duncan,  57  N.  Y.  573 ;  Chapman  v. 
Rose.   56  N.   Y.    140. 

To  be  negotiable,  a  coupon  must  be  so  upon  Its 
face  without  reference  to  any  other  paper;  If 
It  l9  not  payable  to  order  or  bearer,  and  does  not 
contain  other  equivalent  words.  It  Is  pot  negotiable. 
Aupusta  Bk.  v.  Augusta,  49  Me.  507. 

When,  upon  their  face,  coupons  refer  to  the 
bonds  to  which  they  were  attached,  and  purport 
to  l>e  for  interest  accrded  thereon,  the  purchaser 
of  them  is  charged  with  notice  of  all  which  th* 
bonds  contained.  Harshman  v.  Bates  Co.  92  V. 
S.  506;  McClure  v.  Township  of  Oxford.  94  0. 
S.  429.  „    ^ 
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or  whether  it  Is  not  an  utter  perversion  of 
their  true  Boope  and  object  to  give  them  any 
8uch  construction.  If  there  was  a  legitimate 
object  for  which  a  Railroad  Commissioner 
could  be  elected  in  the  City  of  Kenosha,  aside 
from  this  subscription  and  scrip,  then  certain- 
ly a  law  providing  for  the  officer  and  the  elec- 
tion of  such  officer  should  not  be  construed  as 
a  ratification  of  another  transaction,  wholly 
unwarranted  and  void. 

The  City  of  Kenosha  acquired  a  legal  and 
proper  interest  to  the  extent  of  $150,000  in 
that  railroad  in  1853.  The  City  subsequently 
issued  its  scrip  in  payment  of  the  interest  on 
said  bonds,  issued  for  that  intent  and  other 
purposes  to  the  extent  of  over  $80,000. 

We  therefore  find  that  all  the  duties  of  this 
Railroad  Commissioner  were  properly  appli- 
cable to  the  legitimate  interests  and  indebted- 
ness of  the  City. 

But,  we  may  well  inquire:  is  it  competent 
for  the  Legislature  to  ratify  and  confirm  a 
bond  or  piece  of  scrip  which  is  utterly  void? 
Supposing  the  Legislature  had,  by  express 
terms,  declared  a  contract  void  before  in  full 
force,  would  such  Act,  without  consent  on  the 

Sart  of  the  contracting  parties,  make  valid  and 
inding  what  was  before  voidt  Such  ia  not 
the  d^rine  in  Wisconsin. 

Hasbrouck  v.  Milwaukee,  13  Wis.  37. 

Mr.  Matt  H.  Carpenter,  for  defendant  in 
error: 

Aside  from  the  Constitution  of  Wisconsin, 
the  following  points  are  clearly  established  by 
the  adjudications  of  the  Supreme  Court  of  the 
United  States,  and  are  conclusive  of  the  plain- 
tiff's right  to  recover: 

1.  The  issue  of  bonds  in  aid  of  a  railroad 
running  to  a  city,  is  for  a  municipal  purpose. 

Rogers  v.  Burlington,  3  Wall.  665,  18  L.  ed. 
83;  Meyer  ▼.  Muscatine,  1  Wall.  384,  17  L. 
ed.  664. 

2.  The  charter,  therefore,  gave  sufficient  au- 
thority to  loan  the  credit  of  the  city  and  give 
bonds.    See  charter  above  quoted. 

3.  Where  the  power  exists  to  issue  the 
bonds  under  certain  limitations,  and  in  certain 
contingencies,  a  municipal  corporation  which 
has  issued  the  bonds,  is  estopped  to  deny  as 
against  a  bona  fide  holder  that  the  power  was 
properly  exercised. 

Gelpcke  v.  Dubuque,  1  Wall.  203,  17  L.  ed. 
624;  cases  cited  in  note. 

But  it  is  objected  that  the  provision  of  the 
charter  above  quoted,  and  which,  if  valid,  au- 
thorized the  issuance  of  these  bonds,  is  in 
conflict  with  the  Constitution  of  Wisconsin 
and,  consequently,  null  and  void.  It  is  neces- 
sary, therefore,  to  consider  this  objection. 

This  precise  question  came  before  the  Su- 
preme Court  in  Dean  v.  Madison,  7  Wis.  688. 
Again  in  Clark  v.  Janesville,  10  Wis.  136. 
From  these  decisions  it  is  evident  that  in 
1857,  when  these  bonds  were  issued,  and  in 
1860,  three  years  afterwards,  the  grant  of 
power  contained  in  the  Knosha  charter  would 
have  been  held  constitutional  and  the  bonds, 
issued  under  it,  valid. 

But  in  the  Wisconsin  series,  is  found  the 
case  of  Foster  v.  Kenosha,  12  Wis.  616,  direct- 
ly opposed  to  the  principle  of  these  cases  in 
the  7th  and  10th  Wisconsin  Reports.  The  court 
held  the  bonds  void  for  the  very  reason  that 
in  Dean  ▼.  Madison  it  held  them  valid;  that 
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is,  because  the  Legislature  had  not  limited 
the  amount  of  debt  to  be  contracted.  These 
bonds,  when  made  in  September,  1857,  were 
perfectly  valid  upon  the  authoritv  of  Dean 
V.  Madison,  and  Clark  v.  Janesville  (supra), 
were  circulating  in  the  market  and  passing 
from  hand  to  hand,  with  the  full  sanction  ot 
our  Supreme  Court,  until  the  decision  in  Fos- 
ter V.  Kenosha;  and  henceforth  they  were  not 
worth  the  same  amount  of  blank  paper  in  the 
state  court. 

Dean  v.  Madison,  7  Wis.  688. 

The  bonds  are  valid  because  the  Legisla- 
ture had  not  restricted  the  power. 

aark  T.  Janesville,  10  Wis.  136. 

The  bonds  are  valid,  so  far  as  regards  this 
objection,  because  the  Legislature  had  imposed 
the  restriction  of  a  popular  vote. 

Foster  v.  Kenosha  (supra). 

The  imposition  of  a  popular  vote  is  no  re- 
striction whatever,  and  the  bonds  are  abso- 
lutely void. 

The  decision  of  Foster  v.  Kenosha  is  not  to 
be  followed  by  this  court,  for  two  sufficient, 
adjudicated  reasons: 

1.  It  was  pronounced  after  these  bonds  were 
issued,  and  totally  reverses  the  rule  of  deci- 
sion upon  this  subject,  existing  in  the  courts  ot 
the  State  at  the  time  the  bonds  were  issued. 

Gelpcke  v.  Dubuque,  1  Wall.  176,  17  L.  ed. 
620;  Ohio  Trust  Co.  v.  Debolt,  16  How.  432; 
Havemeyer  v.  Iowa  (3o.  3  Wall.  294, 18  L.  ed.  38. 

2.  The  decisions  of  the  Supreme  Court  of 
the  State  being  inconsistent,  this  court  is  at 
liberty  to  adopt  either  rule. 

Pease  ▼.  Peck,  18  How.  605,  16  L.  ed.  618, 
and  the  principle  of  Foster  v.  Kenosha  is 
wholly  untenable. 

The  Constitution,  in  the  article  in  question, 
is  addressed  solely  to  the  Legislature.  '*lt 
shall  be  the  duty  of  the  Legislature,  and  they 
are  hereby  empowered,  to  provide  for  the  or- 
ganization of  cities  and  villages,  and  to  re- 
strict their  power,**  etc.,  etc. 

But  suppoise  the  Legislature  provides  for  the 
organization  of  a  city,  and  does  not  restrict  its 
power,  the  question  is:  what  ia  the  conse- 
quence T 

There  are  two  views,  either  one  of  which 
may  be  supported  by  a  respectable  argument. 
1.  That  the  provision  is  merely  directory  to 
the  Legislature.  2.  That  the  provision  hi  ques- 
tion is  in  the  nature  of  a  limitation  upon  the 
power  to  provide  for  the  organization  of 
cities;  in  which  case  an  A(^  of  the  Legislature 
incorporating  a  city,  but  not  makinff  the  nec- 
essary restriction,  would  be  absolutely  void. 

Foster  v.  Kenosha,  12  Wis.  616,  is  remark- 
able for  steering  between  these  two  conclu- 
sions. 

A  city  created  by  Act  giving  it  unrestricted 
powers  of  taxation,  is  a  good  city,  and  may 
levy  taxes  and  raise  money  for  proper  muni- 
cipal purposes  (Foster  v.  Kenosha),  and  the 
construction  of  a  railroad  leading  to  a  city,  is 
a  legitimate  object  of  municipal  enterprise. 
Clark  V.  Janesville,  10  Wis.  176. 

Then  our  bonds  are  good.  The  true  princi- 
ple is  believed  to  be  this:  the  provision  in 
question  is  addessed  solely  to  the  Legislature. 
It  is  made  their  duty  to  restrict  the  power  of 
a  city  which  it  creates,  so  as  to  prevent 
abuses.  This  is  necessarily  a  subject  of  legis- 
lative discretion.    The  Legislature  must  deter- 
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mine  what  are  abuses  to  be  prevented  and 
what  restrictions  are  necessary  to  secure  this 
•end.  When  the  Legislature  has  imposed  one 
restriction,  for  instance  a  popular  vote  on  the 
question,  the  courts  cannot  take  up  the  subject 
and  impose  another. 

See,  Gibbons  v.  Ogden,'9  Wheat.  18;  Luther 
T.  Borden,  7  How.  1;  Bk.  of  Borne  v.  Borne, 
18  N.  Y.  38;  Grant  v.  Courter,  24  Barb.  232; 
Moers  v.  Beading,  21  Pa.  189;  B.  B.  Com.  v. 
Clinton  Co.  1  Ohio  St.  77. 

Conceding  the  original  invalidity  of  these 
bonds,  because  the  power  to  contract  indebted- 
ness was  not  limited  in  amoimt;  still  it  is 
manifest  that  after  a  particular  amount  of 
bonds  had  been  issued,  a  ratification  of  such 
bonds  by  the  Legislature  would  cure  the  de- 
fect; because  such  ratification  of  a  given 
amount  of  indebtedness  would  be  equivalent 
to  an  original  authority  to  issue  that  amount, 
which  it  is  conceded  would  have  been  all  right 
under  our  Constitution.  And  the  Legislature 
has  given  this  ratification  over  and  over  again. 

Ch.  148,  Pr.  Laws,  1859;  Oh.  161,  Pr.  Laws, 
1862;  Ch.  114,  Pr.  Laws,  1863;  Shaw  v.  B.  B. 
Co.  5  Gray,  178;  Gelpcke  v.  Dubuque,  1  Wall. 
220,  17  L.  ed.  630;  Morgan  v.  Beloit  (ante, 
205). 

It  is  a  general  rule  admitting  of  no  excep- 
tion, so  far  as  I  know,  that  the  Statute  of 
Limitations  does  not  apply  to  interest  matured 
on  a  contract  until  the  principal  or  some  in- 
stallment of  the  principal,  becomes  due. 

Grafton  Bk.  v.  Doe,  19  Vt.  463;  Henderson 
V.  Hamilton,  1  Hall,  N.  T.  316. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  United  States  for  the  District  of  Wisconsin. 

The  suit  was  brought  against  the  City  of 
Kenosha,  to  recover  the  interest  on  several 
coupons  annexed  to  bonds  issued  by  the  City, 
September  1,  1857,  and  which  had  accrued  in 
the  years  1860  and  1861.  The  bonds  were  each 
for  $500.  and  to  an  amount  in  the  aggregate 
of  $100,000. 

They  are  headed  "Issued  according  to  law 
to  the  Kenosha  and  Bockford  B.  B.  Company, 
to  aid  in  the  construction  of  their  railroad," 
And  were  payable  twenty  years  from  date  at 
the  People's  Bank  in  the  City  of  New  York 
with  interest  at  the  rate  of  ten  per  cent,  per 
Annum,  to  be  paid  semi-annually,  upon  the 
presentation  of  the  proper  coupons  for  said  in- 
terest. For  the  pavment  of  the  bonds  and  in- 
terest, the  faith  of  the  City  is  pledged.  The 
bonds  are  certified  by  the  Mayor  and  City 
Clerk  to  have  been  issued  under  an  Act  of  the 
Legislature  passed  March  2,  1857,  and  f[iving 
to  the  City  authority  to  loan  its  credit  for 
the  sum  specified;  and  also  in  pursuance  of  a 
vote  of  the  freeholders  of  the  City,  taken  for 
the  purpose  of  the  loan  of  $100,000  to  the  Bail- 
road  Company. 

The  following  is  a  copy  of  one  of  the  cou- 
pons: "$25.  The  City  of  Kenosha,  Wis.,  will 
pay  to  the  bearer  twenty-five  dollars  on  the 
first  day  of  September,  1860,  at  The  People's 
Bank  in  the  City  of  New  York,  on  presentation 
of  this  coupon,  being  the  interest  due  on  that 
day,  on  the  bond  of  said  City,  numbered  one, 
dated  1st  day  of  September,  1857."  Signed  by 
the  Mayor  ajid  Clerk  of  the  City. 
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The  plaintiff  was  the  holder  of  several  of 
these  interest  coupons,  falling  due  in  the  yeart> 
above  mentioned. 

The  declaration  recites  in  verr  general  terms 
the  several  bonds,  to  which  tne  coupons  the 
plaintiff  holds  had  been  originally  annexed, 
setting  forth  that  they  had  been  sold  and  dis- 
posed .of  to  bona  fide  purchasers,  and  have 
since  passed  from  hand  to  lumd  in  the  stock 
market,  like  other  negotiable  securities,  so  that 
he  cannot  produce  them  to  the  court;  that  the 
interest  has  accrued  on  the  same,  which  the  de- 
fendant has  nefflected  and  refused  to  pay  at 
the  time  and  place  designated;  and  that  the 
interest  and  coupons  are  owned  by  him,  the 
latter  of  which  he  brings  into  the  court  to  be 
canceled. 

The  defendant  pleaded:  1,  nil  debet;  2,  the 
Statute  of  Limitations;  that  the  several  sup- 
posed causes  of  action  had  not  accrued  to  the 
plaintiff  within  six  years  from  the  commence- 
ment of  the  suit.  The  plaintiff  took  issue  on 
the  first  plea  and  demurred  to  the  second, 
which  demurrer  was  sustained. 

The  jury  found  a  verdict  for  the  plaintiff  on 
the  first  issue  of  the  several  coupons. 

From  the  bill  of  exceptions  it  appears  that 
the  plaintiff  gave  in  evidence  172  coupons, 
which  was  objected  to, 'but  the  objection  was 
overruled.  It  was  admitted  that  all  the  cou- 
pons, with  the  exceptions  of  four  which  were 
annexed  to  a  bond  produced,  were  coupons  of 
different  bonds  of  the  same  issue,  but  which 
bonds  were  not  given  in  evidence.  After  the 
plaintiff  rested,  the  counsel  for  the  defendants 
prayed  the  coiurt  to  charge  the  jury:  1.  That 
the  bonds  declared  on,  as  well  as  the  coupons, 
should  have  been  produced  in  order  to  sustain 
the  declaration  under  the  issue;  and  2.  That 
the  City  of  Kenosha  had  no  authority  to  is- 
sue the  bonds;  which  prayers  were  overruled. 

*We  agree  that  if  this  were  an  action  [*4Ba 
upon  the  bonds  to  recover  installments  of  in- 
terest that  had  accrued  thereon,  although  such 
installments  had  been  duly  assigned  to  the 
plaintiff,  there  would  be  great  diflSculty  in 
maintaining  it  in  his  name,  as  well  as  without 
producing  the  bonds,  as  the  proper  evidence 
that  interest  was  due.  The  plaintiff,  under 
such  circiunstances,  doubtless,  would  have  a 
remedy  for  withholding  the  interest;  but  it  is 
not  necessary  or  material  to  stop  and  point 
it  out  in  the  present  case;  for  we  do  not  re- 
gard the  action  as  founded  upon  the  bonds, 
but  upon  the  coupons.  They  are  recited  in 
very  general  terms,  it  is  true,  in  the  declara- 
tion; but,  it  is  by  way  of  explaining  and 
bringing  into  view  the  relation  the  coupons 
originally  held  to  the  bonds;  and  which,  in 
an  important  sense,  they  still  hold,  though 
distinct  as  it  respects  ownership,  as  they  rep- 
resent the  interest  that  had  become  due  upon 
them.  The  relation  we  refer  to  is,  that  these 
coupons  are  not  received,  or  intended  to  have 
the  effect  of  extinguishing  the  interest  due  on 
the  bonds:  as  this  collateral  security,  or 
rather,  this  evidence  of  the  interest,  upon  well 
settled  principles,  cannot  have  that  effect  with- 
out an  express  agreement  between  the  parties. 
Besides,  the  coupons  are  given  simply  as  a  con- 
venient mode  of  obtaining  payment  of  the  in- 
terest as  it  becomes  due  upon  the  bonds. 
There  is  no  extinguishment  till  payment. 

The  recital  is  by  way  of  inducement,  as  is 
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familiar  to  special  pleaders  at  common  law, 
which  Mr.  Chitty  says  is  in  the  nature  of  a 
preamble,  stating  the  circumstances  under 
which  the  contract  was  made,  or  to  which  the 
consideration  has  reference.  1  Chit.  PI.  290. 
Hhs.  office  of  an  inducement  is  explanatory, 
and  does  not,  in  general,  require  exact  cer- 
tainty. Thus,  says  Mr.  Chitty,  when  an  agree- 
ment with  a  third  person  is  stated  only  as  an 
inducement  to  the  defendant's  promise,  which 
is  the  principal  cause  of  action,  it  is  considered, 
in  general,  sufficient  to  state  such  agreement 
483*]  without  certainty  of  name,  •place,  or 
person  (lb.  291),  and  where  the  matter  is  un- 
necessarily stated  by  way  of  inducement,  and 
might  be  struck  out  as  surplusage,  and,  as 
we  shall  show  hereafter,  may  be  said  of  that 
in  the  present  case,  the  failure  to  make  proof 
of  the  statement  is  not  material. 

The  action,  then,  being  founded  upon  the 
coupons,  the  material  question  arising  on  this 
branch  of  the  case  is:  whether  or  not  the  plea 
of  the  Statute  of  Limitations  constitues  a 
good  defense.  It  is  admitted  that  more  than 
six  years  have  elapsed  since  the  interest  ac- 
crued on  the  coupons,  and,  if  barred  by  this 
lapse  of  time,  the  defense  is  complete,  and  the 
court  below  erred  in  sustaining  the  demurrer. 

As  we  have  seen,  the  coupons .  were  made 
contemporaneously  by  the  City  with  the  bonds 
for  the  accruing  interest  thereon.  This  ap- 
pears on  their  face.  The  City  of  Kenosha,  on 
the  1st  September,  etc.,  will  pay  $25  at  the 
People's  Bank,  etc.,  on  presentation  of  this 
coupon,  being  the  interest  due  that  day  on 
the  bond  of  said  City,  numbered  one,  dated  1st 
September,  1857,  which  bond  itself  contains 
a  covenant  for  the  same  interest.  The  coupon 
is  not  an  independent  instrument,  like  a  prom- 
issory note  for  a  sum  of  money,  but  is  given 
for  interest  thereafter  to  become  due  upon  the 
bond,  which  interest  is  parcel  of  the  bond,  and 
partakes  of  its  nature;  and  the  bond,  being 
of  a  higher  security  than  a  simple  contract 
debt,  is  not  barred  by  lapse  of  time  short  of 
twenty  years;  and,  as  we  have  seen,  this  con- 
temporaneous coupon  does  not  operate  as  an 
extinguishment  of  the  interest,  unless  there  has 
been  an  express  agreement  to  that  effect. 
These  coupons  are,  substantially,  but  copies 
from  the  body  of  the  bond  in  respect  to  the 
interest  and,  as  is  well  known,  are  given  to 
the  holder  of  the  bond  for  the  purpose:  first, 
of  enabling  him  to  collect  the  interest  at  the 
time  and  place  mentioned  without  the  trouble 
of  presenting  the  bond  every  time  it  becomes 
due;  and  second,  to  enable  the  holder  to  real- 
ize the  interest  due,  or  to  become  due,  by  ne- 
gotiating the  coupons  to  the  bearer  in  business 
484*]  transactions,  •on  whom  the  duty  of  col- 
lecting them  devolves.  This  device  affords 
great  convenience  to  all  persons  dealing  in 
these  securities,  especially  to  the  holders  in 
foreign  countries,  who  otherwise  would  be  ob- 
liged to  forward  th^  bond  to  the  place  of  pay- 
ment of  the  interest  each  time  it  became  due, 
or  trust  them  to  the  hands  of  the  correspond- 
ents in  the  country  where  the  payment  is  made. 

This  convenience  in  the  collection  by  the  use 
of  coupons,  as  is  apparent,  very  much  facili- 
tates the  negotiation  of  these  securitiet 
abroad,  and  enhances  their  value  in  the  foreign 
market.  And  any  decision  that  would  have  the 
effect  to  lessen  or  impair  the  higher  security 
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for  the  interest  as  found  in  the  bond,  by  the 
use  of  these  coupons,  would  necessarily,  to 
that  extent,  defeat  the  purpose  for  which  they 
were  designed.  As  we  heive  seen,  there  is  noth- 
ing in  the  contract  between  the  parties  that 
would  lead  to  the  conclusion  that  the  nature 
or  character  of  the  security  by  the  bond  for 
the  interest  was  to  be  changed  or  lessened  by 
the  issue  of  the  coupons,  but  the  contrary ;  for 
if  any  such  change  had  been  intended,  it 
should  have  been  in  some  way  indicated  in  the 
body  of  them.  There  was  but  one  contract, 
and  that  evidenced  by  the  bond,  which  cove- 
nanted to  pay  the  bearer  $500  in  twenty  years, 
with  semi-annual  interest  at  the  rate  of  ten 
per  cent,  per  annum.  The  bearer  has  the  same 
security  for  the  interest  that  he  has  for  the 
principal.  The  coupon  is  simply  a  mode  agreed 
on  between  the  parties  for  the  convenience  of 
the  holder  in  collecting  the  interest  as  it  be- 
comes due.  Their  great  convenience  and  use 
in  the  interests  of  business  and  commerce 
should  commend  them  to  the  most  favorable 
view  of  the  court;  but,  even  without  this  con- 
sideration, looking  at  their  terms,  and  in  con- 
nection with  the  bond,  of  which  they  are  a 
part,  and  which  is  referred  to  on  their  face,  in 
our  judgment  it  would  be  a  departure  from 
the  purpose  for  which  they  were  issued,  and 
from  the  intent  of  the  parties,  to  hold,  when 
they  are  cut  off  from  the  bond  for  collection; 
that  the  nature  and  character  of  the  security 
changes,  and  becomes  a  simple  contract  debt, 
instead  of  partaking  of  the  nature  of  the  high- 
er security  of  •the  bond,  which  exists  for  ['485 
the  same  indebtedness.  Our  conclusion  is, 
that  the  cause  of  action  is  not  barred  by  lapse 
of  time  short  of  twenty  years.  Recurring 
again  to  the  declaration,  we  have  said  that 
the  preamble,  or  inducement,  was  unnecessary, 
and  might  well  be  rejected  as  surplusage.  As 
we  have  seen,  it  recites,  in  very  general  terms, 
the  bonds  to  which  the  several  coupons  in  suit 
were  annexed.  Now,  each  coupon  itself  con- 
tains, substantially,  on  its  face,  all  this  infor: 
mation.  It  is  issued  for  interest  due  at  a  cer- 
tain day  and  place  on  a  bond,  giving  its  num- 
ber and  date.  Another  form  adds  the  amount, 
but  this  is  imimportant,  as  the  bond  is  suf- 
ficiently identified  without  it.  The  production 
of  the  coupon,  therefore,  at  the  trial,  will  show 
the  relation  it  bears  to  the  bond,  and,  if  our 
opinion  is  sound,  that  in  this  connection  it 
cannot  be  legally  severed  from  it  till  the  in- 
terest is  paid,  a  count  upon  the  coupon  is  all 
that  can  be  material. 

The  only  remaining  question  in  the  case  is 
as  to  the  authority  of  the  City  of  Kenosha  to 
issue  bonds  to  which  the  coupons  were  annexed. 

The  Act  of  1857  of  the  Legislature  (chap. 
133,  Private  Laws),  which  amends  and  con- 
solidates the  several  Acts  relating  to  the  char- 
ter of  the  City,  confers  full  authority  upon 
the  Common  Council  to  borrow  on  the  cor- 
porate credit  of  the  City  any  sum  of  money 
for  any  term  of  time,  at  any  rate  of  interest, 
and  payable  at  any  place  deemed  expedient,  is- 
suing bonds  or  scrip  therefor.  It  is  admit- 
ted this  authority  would  be  sufficient,  but  it  is 
insisted  that  the  statute  exceeds  the  authority 
of  the  Legislature  under  the  3d  section  of  the 
11th  article  of  the  State  Constitution,  which,  it 
is  asserted,  requires  the  Legislature  to  limit 
or  restrict  the  amount  of  money  to  be  raised 
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bv  the  City.  Without  inquiiy  into  this  ques- 
tion, it  is  sufficient  to  say  that  after  the  City 
had  passed  the  ordinance  lending  its  credit  to 
the  Railroad  Company  to  the  amount  of  $100,- 
000,  the  Legislature  ratified  it.  This  was 
equivalent  to  an  original  limit  of  this  amount. 

It  is  urged,  also,  that  the  Supreme  Court  of 
Wisconsin  has  held  that  the  Act  of  the  Legis- 
lature conferring  authority  upon  *the  [*486 
City  to  lend  its  credit,  and  issue  the  bonds  in 
question,  was  in  violation  of  the  provision  of 
the  Constitution  above  referred  to.  12  Wis. 
616.  But,  at  the  time  this  loan  was  made, 
and  these  bonds  were  issued,  the  decisions  of 
the  court  of  the  State  favored  the  validity  of 
the  law.  The  last  decision  cannot,  therefore, 
be  followed. 

Gelpcke  v.  Dubuque,  1  Wall.  175, 17  L.  ed.  620. 

The  judgment  is  afllrmed. 

Dissenting,  Mr.  Justice  Miller. 

THB  CITY  OF  KENOSHA,  Plflf.  in  Err., 

V. 

JOSHUA  F.  LAMSON. 

la  action  on  coupons,  bonds  need  not  be 

produced. 

In  action  upon  coupons  the  bonds  need  not  be 
given  in  evidence. 

Kenosba  v.  Lamton,  ante,  725,  followed. 

[No.  14i] 
Argued  Mar.  23,  1870.    Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
The  case  is  stated  by  the  court. 
See,  also,  the  preceding  case  between  these 
parties. 
Mr.  J.  W.  Gary,  for  plaintiff  in  error. 
Mr.  Matt.  H.  Carpenter,  for  defendant  in 
error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Wis- 
consin. 

This  was  an  action  of  assumpsit  upon  616 
eoupons  against  the  City  of  Kenosha,  de- 
scribed in  the  declaration  and  notice  acccmi- 
panying  it.  They  were  all  ffiven  in  evidence, 
and  when  the  plaintiff  rested,  the  counsel  for 
the  defendants  prayed  the  court  to  instruct 
the  juiy  that  the  bonds,  as  wdl  as  the  coupons, 
should  have  been  given  in  evidence,  which  was 
refused.  And  further,  that  the  City  possessed 
no  authority  to  issue  the  bonds,  which  was 
also  overrul^.    The  verdict  was  for  the  plaintiff. 

The  first  question  was  decided  agamst  the 
plaintiff  in  Knox  Co.  v.  Aspinwall,  21  How. 
630,  16  L.  ed.  208,  and  the  second  in  a  case 
at  the  present  term  between  the  same  parties. 
[Next  preceding  case.] 

Judgment  aimmed. 

Dissenting,  Mr.  Justice  Miller. 

WILLIAM  H.  GLEASON,  Lt.Govemor  of  the 
SUte  of  Florida,  Plff.  in  Err., 

V. 

THE  STATE  OF  FLORIDA  ex  rel.  THE  AT- 
TORNEY-GENERAL. 

(See  S.  C.  0  Wall.  770-784.) 

Writ  of  error — ^must  be  allowed — ^not  matter  of 

right. 
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The  fOnndation  of  the  jurisdiction  of  this  conrt 
over  the  judgments  of  State  Courts,  is  the  writ 
of  error. 

No  writ  of  error  to  a  State  Court  can  Issue 
without  allowance,  either  hy  the  proper  jud^e  of 
the  State  Court,  or  hj  a  judge  of  this  court. 

A  writ  of  error  to  a  State  Court  is  not  a  matter 
of  right. 

[No.  339.] 

Argued  Feb.  11,  Apr.  1,  1870.     Decided  Apr. 

4,  1870. 

IN  ERROR  to  the  Supreme  Court  of   the 
SUte  of  Florida. 

On  motion  to  dismiss. 

This  case  arose  upon  an  information  in  the 
nature  of  a  writ  of  quo  warranto,  in  the 
court  below,  in  the  name  of  the  State,  by  the 
Attorney-General,  against  the  plaintiff  in  er- 
ror, charging  him  with  exercising  the  office 
of  Lieutenant-Governor,  in  violation  of  the 
State  Constitution.  The  court  below  having 
denied  a  motion  for  the  removal  of  the  cause 
to  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Florida,  and  having 
overruled  various  defenses  set  up  by  the  re- 
spondent, entered  a  judgment  of  ouster  against 
him.  Thereupon  he  petitioned  the  Chief  Jus- 
tice of  said  court  for  a  writ  of  error  to  this 
court,  on  the  ground  that  the  said  judgment 
of  ouster  was  adverse  to  the  claim  set  up  by 
him  under  the  Acts  of  Congress,  known  as  the 
Reconstruction  Acts,  under  which  he  claimed 
to  be  eligible  to  the  office  of  Lieutenant-Gov- 
ernor, notwithstanding  the  Constitution  of 
said  State.  This  petition  was  denied,  on 
the  ground  that  the  court  had  not  denied  him 
any  right,  title  or  privilege  under  any  Act  of 
Congress,  nor  questioned  his  right  to  hold  any 
office  conferred  upon  him  theretmder;  that  the 
court,  on  the  contrary,  had  denied  his  right  to 
hold  the  office  in  question  under  the  provisiona 
of  the  Constitution  of  the  State,  not  conflicting 
with  any  Act  of  Congress,  treaty  or  provision 
of  the  Constitution  of  the  United  States.  The 
respondent  then  made  an  application  to  an 
associate  justice  of  this  court,  who  signed  a 
citation,  but  made  no  allowance  of  a  writ  of 
error.  During  the  pendency  of  this  motion  to 
dismiss,  the  plaintiff  in  error  filed  a  motion 
for  leave  to  suggest  a  diminution  of  the  rec- 
ord, there  having  been  no  allowance  of  a  writ 

Under  said  motion,  said  plaintiff  in  error 
filed  an  affidavit,  in  which  he  set  up  the  facta 
above  stated,  and  alleged  that  the  said  asso- 
ciate justice  of  this  court  made  an  allowance 
of  the  writ  of  error  on  one  of  the  papers  pre- 
sented to  him. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  B.  F.  Butler,  for  plaintiff  in  error. 

Mr.  T.  0.  Howc^  for  defendant  in  error: 

If  the  judicial  power  of  the  United  States 
extends  to  this  case,  it  is  because  it  arises  from 
the  Constitution  and  laws  of  the  United  States. 

But  the  case  does  not  arise  under  the  Con- 
stitution or  the  laws  of  the  United  States,  be- 
cause its  correct  decision  does  not  depend  od 
the  construction  of  either. 

Cohens  v.  Va.  6  Wheat.  370;  Marbury  t. 
Madison,  1  Cranch,  137;  Martin  v.  Hunter,  1 
Wheat.  304;  Owing  v.  Norwood's  Lessee,  S 
Cranch,  344;  Story,  Const.  1647,  1656. 

Note, — Practice  and  procedure  govemtnr  the 
transfer  of  causes  to  tbe  Federal  Sopreme  Conrt 
on  writ  of  error  or  appeal— see  note,  66  LJLA. 
833. 
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If  the  cauM  were  one  arising  either  under 
the  Constitution  or  the  laws  of  the  United 
States,  then  Congress  could  have  conferred  up- 
on this  court  appellate  jurisdiction.  But  the 
question  would  still  remain:  has  Congress  con- 
ferred such  jurisdiction  upon  this  court  ? 

Bany  t.  Mercein,  6  How.  119;  Durousseau 
T.  U.  S.  6  Cranch,  313;  Curt.  Com.  sec.  .112; 
Wiscart  y.  D'Auchy,  8  Dall.  321 ;  Conkl.  Tr.  24. 

If  this  court  has  jurisdiction  to  review  the 
Judgment  of  the  Supreme  Court  of  Florida,  it 
must  be  given  under  the  25th  section  of  the 
Judiciary  Act  of  1789.  But  to  give  jurisdiction 
under  that  Act,  three  things  must  appear  on 
the  record: 

1.  That  the  plaintiff  in  error  had  some  right 
under  some  authority  of  the  United  States. 

2.  That  he  pleaded  such  right  in  the  court 
below. 

3.  That  the  State  Court  denied  such  right. 
It  is  not  enough  for  the  party  to  have  such 

a  right,  unless  he  plead  it,  because  this  court 
can  only  know  what  is  contained  in  the  record. 

It  is  not  enough  to  plead  sudi  a  right  unless 
he  has  it,  otherwise  every  cause  tried  in  a 
State  Court  could  be  reviewed  here;  and,  of 
course,  if  he  have  such  a  right  and  plead  it,  yet 
it  is  not  denied  by  the  court  that  there  is  no 
ground  of  appeal. 

Crowell  V.  Randell,  10  Pet.  368;  McKinney 
y.  Carroll,  12  Pet.  66;  Ins.  Co.  v.  Polleys,  13 
Pet.  157;  Coon  v.  Gallaher,  15  Pet.  18;  Fisher 
y.  Cockerell,  5  Pet.  248;  Reed  y.  Marsh,  13  Pet. 
153;  Com.  Bk.  v.  Buckingham,  5  How.  317;  K. 
R.  Co.  V.  Marshall,  12  How.  165. 

When  the  case  turns  on  the  construction  of 
a  state  law,  this  court  has  no  jurisdiction. 

Grand  Gulf  R.  R.  Co.  v.  Marshall  (supra); 
GiU  y.  Oliver,  11  How.  529. 


Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  court  has  considered  the  affidavit  of  the 
plaintiff  in  error,  submitted  by  his  counsel  as 
evidence  of  the  allowance  of  a  writ  of  error 
in  this  case  by  one  of  the  justices  of  this 
court;  and  without  determining  now  whether, 
in  any  case,  the  affidavit  of  a  party  to  the  rec- 
783*]  ord  can  be  used  as  evidence  *of  that  fact, 
we  are  oblieed  to  say  that  the  affidavit  submit- 
ted to  us  has  failed  to  satisfy  us  that  sudi 
an  allowance  was,  in  fact,  made.  The  affidavit 
states  that  three  papers,  namely:  a  petition 
for  the  writ  of  error,  the  form  of  a  bond,  and 
a  citation,  were  presented  to  the  associate  jus- 
tice, and  la3rs  some  stress  upon  the  fact  that 
the  papers  were  three  in  number.  It  omits  to 
mention  that  any  copy  of  the  record  of  the 
State  Court  was  presented  to  the  judge,  with- 
out which  it  is  obvious  there  could  be  no  al- 
lowance of  a  writ  of  error.  It  seems  to  us 
highly  probable,  therefore,  that  the  plaintiff 
in  error  is  mistaken  in  his  recollection.  A 
copy  of  the  record  was  probably  one  of  the 
three  papers  of  whidi  he  speaks.  In  the  ab- 
sence of  any  affidavit  from  the  clerk  who  pre- 
pared the  papers,  and  of  any  showing  of  the 
loss  of  the  petition  by  the  Clerk  of  the  Su- 
preme Court  of  Florida,  with  whom  the  allow- 
ance supposed  to  have  been  indorsed  on  it 
must,  in  regular  course,  have  been  filed,  we 
cannot  regard  the  evidence  of  allowance  as  suf- 
ficient, and  mibt  proceed  to  dispose  of  this 
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cause  as  if  no  such  allowance  were  claimed  to 
have  been  made. 

This  case  comes  before  us  on  a  motion  to 
dismiss  the  writ  of  error. 

The  record  shows  an  information  in  the  na- 
ture of  a  writ  of  quo  warranto,  in  the  Supreme* 
Court  of  the  State  *of  Florida,  in  the  [*78a 
name  of  the  State,  by  the  Attorney-General 
of  the  State  against  William  H.  Gleason, 
charging  him  with  exercisinff  the  office  of 
Lieutenant-Governor  in  violation  of  the  State- 
Constitution,  and  demanding  an  answer  by 
what  warrant  or  authority  he  claimed  to  hold 
that  office. 

To  this  information.  Gleason  filed  an  answer 
denying  the  jurisdiction  of  the  court  and  the- 
lawfulness  of  the  proceeding  against  him,  oa 
several  distinct  grounds,  all  of  which  were 
overruled  by  the  court,  and  he  was  required  to 
answer  upon  the  merits. 

Thereupon  he  put  in  a.  demurrer,  and  subse« 
quently,  before  argument  on  the  demurrer, 
filed  a  petition  for  the  removal  of  the  cause  in- 
to the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Florida;  in  the  exer- 
cise, as  he  claimed,  of  his  right  tmder  certain 
Acts  of  Congress  particularly  specified,  and 
generally  under  the  laws  of  the  United  States. 

The  petition  was  denied  and  the  demurrer 
was  overruled,  and  leave  was  given  to  him  ta 
plead  to  the  information  or  show  cause  why 
judgment  of  ouster  should  not  be  entered 
against  him. 

In  purauanoe  of  the  leave  thus  given,  Glea- 
son showed  cause  and,  among  other  things,  al- 
leged that  he  was  eligible  and  was  elected  to- 
the  office  held  by  him  under  Acts  of  Congress 
known  as  the  Reconstruction  Acts,  and  was^ 
therefore,  entitled  to  the  office,  though  not 
qualified  by  three  yeara'  residence  in  tho- 
State,  acconiing  to  the  provisions  of  the  State- 
Constitution. 

But  this  defense,  as  well  as  all  other  de- 
fenses set  up  by  him,  was  overruled  by  the 
court,  and  judgment  of  ouster  was  rendered 
against  him,  to  reverse  which  he  has  prose- 
cuted this  writ  of  error. 

In  support  of  the  motion  to  dismiss,  it  ha» 
been  argued  that  the  record  presents  no  ques- 
tion except  such  as  arise  wholly  under  the 
Constitution  and  laws  of  Florida,  and  not  un- 
der the  Constitution  or  laws  of  the  United 
States;  and  therefore,  no  question  of  which 
this  court  has  jurisdiction  under  the  25th  sec- 
tion of  the  Judiciary  Act;  on  the  other  hand, 
it  has  been  maintained,  with  much  force,  that 
one  of  the  chief  points  in  controversy  in  the 
State  Court  was,  whether  eliffibility  to  office 
at  the  flret  election  under  the  Constitution 
framed  under  the  Acts  of  Congress,  known  as 
the  Reconstruction  Acts,  was  determined  by 
these  Acts,  or  by  the  Constitution  submitted 
to  the  people  and  adopted  at  that  election.    The 

Elaintin  in  error  claimed  that  under  these  Acts 
e  was  eligible,  was  elected  and  was  entitled 
to  hold  his  office  which  claim  was  denied  by 
the  Supreme  Court  of  Florida,  and  it  has  been 
insisted  in  his  behalf  that  the  jurisdiction  of 
this  court  depends,  not  upon  the  actual  valid- 
ity of  his  claim,  but  on  the  fact  that  it  was 
specially  set  up  and  asserted  by  him  imder  the 
laws  of  the  United  States,  and  that  the  deci* 
sion  of  the  State  Court  was  against  its  validity. 
Considered  under  this  yiew«  it  seems  to  us 

731 


415-119 


SUPBEMB    COITBT   OF    THE   UNITED    STATES. 


Dec  Tebm, 


that  a  writ  of  error  might  have  been  proper- 
ly enough  allowed  under  the  25th  section  of 
the  Judiciary  Act.  But,  on  looking  into  the 
record,  we  find  no  allowance  of  the  writ.  And 
this  has  been  repeatedly  held  to  be  essential  to 
the  exercise,  by  this  court,  of  revisory  juris- 
diction over  final  judgments  or  decrees  by  the 
courts  of  the  States.  In  the  case  of  Twitchell 
V.  The  Commonwealth  [ante,  223],  the  rule 
which  governs  the  allowance,  by  national 
courts  and  judges,  of  writs  of  error  to  State 
Courts,  was  thus  stated:  "Writs  of  error  to 
State  Courts  have  never  been  allowed  as  of 
right.  It  has  always  been  the  practice  to  sub- 
mit the  record  of  the  State  Court  to  a  judge 
of  this  court,  whose  duty  has  been  to  ascer- 
tain whether  any  question  cognizable  here  on 
appeal  was  made  and  decided  in  the  proper 
784*]  court  •of  the  State,  and  whether  the  case, 
upon  the  face  of  the  record,  will  justify  the 
allowance  of  the  writ."  And  this  may  now  be 
considered  as  the  settled  construction  of  the 
Judiciary  Act  on  this  subject.  The  founda- 
tion of  the  jurisdiction  of  this  court  over  the 
judgments  of  State  Courts  is  the  writ  of  error; 
and  no  writ  of  error  to  a  State  Court  can  is- 
sue without  allowance,  either  by  the  proper 
judge  of  the  State  Court  or  by  a  judge  of  this 
•court,  after  examination  as  just  stated. 

In  this  case  the  plaintiff  in  error  has  evident- 
ly acted  under  the  impression  that  a  writ  of 
error  to  a  State  Court  is  a  matter  of  right. 
Under  this  impression  he  applied  to  the  Chief 
Justice  of  the  Supreme  Court  of  Florida  for 
his  signature  to  a  citation;  but  that  magis- 
trate, who  had  presided  in  the  court  where 
the  proceeding  for  ouster  had  taken  place,  re- 
fused his  signature,  upon  the-  ground  that. the 
State  Court  had  decided  no  question  cognizable 
here  upon  writ  of  error.  Application  was  then 
made  to  a  judge  of  this  court,  by  whom  a  ci- 
tation was  signed;  but  there  was  no  allow- 
ance of  a  writ  of  error  by  him. 

Under  these  circumstances,  the  issuing  of 
the  writ  of  error  was  unauthorized,  and  the 
writ,  not  having  been  allowed,  gives  no  juris- 
diction to  this  court. 

It  must,  therefore,  be  dismissed. 


4i5^]  •BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  WASHINGTON,  Plff.  in  Err., 

V. 

UNITED  STATES  ex  rel.  CLARK  DURANT. 

<See  S.  C.  "Supervisors  v.  Durant,"  9  Wall. 
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Injunction  from  State  Court  cannot  prevent  U. 

S.  mandamus. 

A  State  Court  cannot,  by  injunction,  prevent 
the  Circuit  Court  of  the  United  States  from  en- 
forcing its  Judgment  against  a  city  by  mandamus, 
to  compel  it  to  levy  a  tax. 

It  is  immaterial  whether  the  injunction  of  the 
State  Court  was  before  or  after  the  judgment  ob- 
tained in  the  circuit  court,  or  before  or  after  the 
institution  of  the  suit. 

[No.  133.] 

Argued  Mar.  18,  1870.     Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 
This  case  arose  upon  an  information  for  a 
writ  of  mandamus  filed  in  the  court  below 

Note. — State  courts  restraining  proceedings  in 
Federal  courts — see  note,  45  C.  C.  A.  591. 
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by  the  defendant  in  error,  to  compel  the 
Board  of  Supervisors  of  Washington  County, 
Iowa,  to  levy  and  collect  a  tax  to  pay  the 
amount  due  him  on  a  certain  judgment  for 
$25,537. 50,  previously  obtained  by  him  on  cer- 
tain bonds  in  the  District  Court  of  the  United 
States  for  the  District  of  Iowa.  Ac  alterna- 
tive writ  of  mandamus  was  issued,  made  re- 
turnable to  the  succeeding  term  of  the  court 
below.  To  this  writ  the  respondent  answered, 
denying  the  validity  of  the  bonds  on  Vhich 
said  judgment  had  been  obtained,  and  set  up 
an  injunction  issued  by  a  State  Court  to  pre- 
vent the  levy  by  it  of  the  taxes  in  question. 

To  this  return  the  relator  demurred.  The 
court  sustained  the  demurrer,  and  ordered  a  per- 
emptory writ  of  mandamus  to  enter.  Where- 
upon the  respondent  sued  out  this  writ  of  error. 

Mr.  Henry  Strong,  for  plaintiff  in  error: 

The  question  is  one  of  jurisdiction,  and  is  to 
be  decided  in  the  light  of  those  fundamental 
canons  of  interpretation  which  fiunish  a  ready 
and  the  only  solution  in  cases  of  concurrent 
and  conflicting  jurisdiction. 

In  the  administration  of  the  powers  of  the 
Federal  Court  it  is  recognized  as  a  fundamen- 
tal principle,  that  the  judgment  of  the  State 
Court  is  binding  upon  the  Federal  Court,  when 
the  State  Court  had  jurisdiction  of  the  parties 
and  subject-matter,  and  the  controversy  arises 
out  of  a  contract  created  under  the  laws  of  the 
State;  and  the  Federal  Courts  are  powerless 
to  reverse,  modify,  or  in  any  manner  interfere 
with  such  a  judgment  of  the  State  Court,  and 
cannot  relieve  a  party  from  obedience  to  a 
writ  issued  thereon. 

Corydon  v.  Goodman,  2  Black,  574,  17  L.  ed. 
257;  Randall  v.  Howard,  2  Black,  585,  17  L. 
ed.  269;  Peck  v.  Jenness,  7  How.  624;  Pariah 
V.  Ferris,  2  Black,  606,  17  L.  ed.  317. 

This  court  is  to  regard  this  decision  in  the 
same  light  as  if  this  were  another  court  in  the 
same  State,  of  concurrent  jurisdiction  with  the 
court  by  whose  judgment  and  decree  the  re- 
spondent  is  enjoined  from  doing  what  the  re- 
lator seeks  to  compel  it  to  do.  Where  the 
State  and  Federal  Courts  have  conciirrent  ju- 
risdiction, they  bear  the  same  relation  to  each 
other  as  the  courts  of  the  same  State  having 
concurrent  jurisdiction,  and  are  absolutely  con- 
cluded by  the  decrees  o^  each  other. 

Mills  v.  Duryee,  7  Cranch,  481. 

It  has  been  frequently  held  that  whichever 
court,  State  or  Federal,  first  acquires  juris- 
diction, can  maintain  it  to  the  end  and  the 
other  cannot  in  any  manner  interfere,  how- 
ever illegal  or  wrongful  may  be  the  judgment 
of  that  court. 
Freeman  v.  Howe,  24  How.  451,  16  L.  ed.  749. 

Persons,  no  less  than  property,  in  the  cus- 
tody of  the  law  by  the  writ  of  a  State  Court, 
are  withdrawn  from  the  effect  of  the  process 
of  the  Court  of  the  United  States. 

In  the  leading  case  of  Taylor  ▼.  Carryl,  80 
How.  583,  15  L.  ed.  1028,  Chief  Justice  Taney, 
in  dissenting,  says:  ''This  court  in  deciding  the 
case  of  Hogan  v.  Lucas,  10  Pet.  400,  did  noth- 
ing more  than  adhere  to  the  rule  which  I  be* 
lieve  is  universally  recognized  by  courts  of 
justi6e;  that  is,  that  between  courts  of  con- 
current jurisdiction,  the  court  that  first  ob- 
tains possession  of  the  controversy  or  the  prop- 
erty in  dispute,  must  be  allowed  to  dispose  of 
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H  fi]i^7»  without  interference  or  interruption 
from  the  co-ordinate  court.  And  this  rule  ap- 
plies where  the  concurrent  jurisdictiona  are 
two  courts  of  the  United  States  or  two  courts 
of  the  State,  or  one  of  them  of  the  State  and 
the  other  a  court  of  the  United  States." 

Payne  v.  Drewe,  4  East,  523 ;  see  Sampson  y. 
Peaslee,  20  How.  575,  15  L.  ed.  1025;  Ex  parte 
Robinson,  6  McLean  363;  Elliott  v.  Peirsol,  1 
Pet.  328;  Steams  v.  U.  S.  2  Paine  (C.  C), 
800;  Rhoades  v.  Selin,  4  Wash.  (C.  G.)  715; 
Parker  ▼.  Kane,  22  How.  1,  16  L.  ed.  286. 

In  Leffingwell  y.  Warren,  2  Black,  509,  17 
L.  ed.  261,  this  court  has  said:  *'The  con- 
struction giyen  to  a  State  Statute  by  the  high- 
est judicial  tribunal  of  such  a  State  is  regard- 
ed as  a  pu-t  of  the  statute,  and  is  as  binding 
on  the  courts  of  the  United  States  as  is  the 
text.  If  the  highest  judicial  tribunal  of  the 
State  adopts  new  yiews  as  to  the  proper  con- 
struction of  such  a  statute  and  reyerse  its 
former  decisions,  this  court  will  follow  the 
weight  of  settled  adjudications. 

See,  also,  Shelby  ▼.  Guy,  11  Wheat.  361, 
McGluny  ▼.  Silliman,  3  Pet.  270;  Green  y.  Neil, 
6  Pet.  291;  Ross  y.  Duyal,  13  Pet.  45;  Mas- 
singall  y.  Downs,  7  How.  767;  Nesmith  y. 
Sheldon,  7  How.  812;  Van  Rensselaer  y.  Kear- 
ney, 11  How.  297;  Webster  y.  Cooper,  14  How. 
488;  U.  S.  y.  Morrison,  4  Pet.  124. 

"A  controyersy  once  decided  by  a  compe- 
tent tribunal  cannot  be  re-examined  by  an- 
other court  of  concurrent  jurisdiction,"  and  in 
the  case  at  bar  this  court  cannot  relieye  re- 
spondent from  the  judgment  of  the  State 
Court.  Parish  t.  Ferris,  2  Black,  606,  17  L. 
ed.  317. 

This  court  has  neyer  reriewed  the  judgment 
of  an  inferior  court  of  a  State,  where  there  was 
an  appeal  to  the  Supreme  Court  of  the  State 
upon  a  sul^ject  within  the  jurisdiction  of  that 
court. 

Adams  y.  Preston,  22  How.  473,  16  L.  ed. 
273;  Jeter  y.  Hewitt,  22  How.  352,  16  L.  ed. 
345;  Beauregard  y.  N.  O.  18  How.  497,  15  L. 
ed.  469;  Almonester  y.  Kenton,  9  How.  1; 
Strader  y.  Baldwin,  9  How.  261. 

Mr.  James  Grant,  for  defendant  in  error: 

There  is  no  argument  for  us  to  make  here. 
This  court  has  repeatedly  decided  the  question 
in  our  fayor. 

Mr.  Justice  Strong  deliyered  the  opinion  of 
the  court: 

Since  the  decisions  which  haye  been  made  by 
this  court  during  the  last  four  years,  there  is 
almost  nothing  in  the  record  now  before  us  re- 
maining open  for  adjudication.  Indeed,  it  is 
not  now  contended  that  mandamus  is  not  a 
proper  remedy  in  cases  like  the  present,  when 
a  relator  has  obtained  a  judgment,  which  can 
be  satisfied  only  by  the  leyy  of  a  tax,  and  when 
the  proper  officers  of  the  municipality,  against 
which  the  judgment  has  been  obtained,  refuse, 
or  neglect  to  Teyy  it.  That  it  is  a  legitimate 
remedy  has  been  ruled  in  yery  mamr  cases. 
Knox  County  y.  Aspinwall,  24  How.  376,  16  L. 
ed.  735;  Von  Hoffman  y.  Quin<r^,  4  Wall.  535, 
18  L.  ed.  403;  Superrisors  y.  U.  S.  ex  rel.  Bank, 
Id.  435, 18  L.  ed.  419;  Riggs  y.  Johnson  County, 
6  Wall.  166,  18  L.  ed.  768;  Weber  y.  Lee  Coun- 
ty, Id.  210,  18  L.  ed.  781,  and  The  Mayor  y. 
Lord  [ante,  704].  In  such  a  case  "the  writ  is" 
(to  use  the  language  of  the  court  in  Riggs  y. 
9  Wall. 


Johnson  County)  "neither  a  prero^tiye  writ, 
nor  a  new  suit.  On  the  contrary,  it  is  a  pro* 
ceeding  ancillary  to  the  judgment  which  giyes 
the  jurisdiction,  and,  when  issued,"  it  ''be* 
comes  a  substitute  for  the  ordinary  process  of 
execution,  to  enforce  the  payment  of  the  same, 
as  proyided  in  the  contract."  It  is  a  step  to- 
ward the  execution  of  the  judgment,  and  nec- 
essary to  the  jurisdiction  of  the  court. 

It  is  insisted,  howeyer,  that  eyen  if  the  Cir« 
cuit  Court  may  award  a  mandamus  to  aid  in 
the  enforcement  of  its  judgments,  the  writ 
should  not  haye  been  awarded  in  this  case,  be« 
cause  the  District  Court  of  Washington  Coun* 
ty  had  enjoined  the  defendants  against  leyy- 
ing  and  collecting  any  tax  for  the  payment  of 
the  bonds  and  coupons,  for  a  portion  of  which 
the  relator  had  obtained  his  judgment.  This 
injunction  the  defendants  pleaded,  and  to  the 
plea  the  relator 'demurred.  *That  such  [*4i8 
an  injunction  was  wholly  inoperatiye  to  pre- 
yent  the  Circuit  Court  of  the  United  States 
from  enforcing  its  judgment  by  mandamus  to 
the  defendants  to  compel  them  to  leyy  the  tax 
which  the  law  authorised  and  required;  is  no 
longer  to  be  doubted.  Its  inyalidity  to  work 
such  an  effect  has  been  placed  beyond  ques- 
tion by  the  rulings  of  this  court  in  the  cases 
ahready  cited.  In  Riggs  y.  Johnson  County, 
where  it  appeared  that  an  injunction  had  been 
obtained,  in  one  of  the  State  Courts,  upon  the 
county  commissioners,  enjoining  them  against 
leyying  any  tax  to  pay  certain  municipal  bonds 
and  coupons,  a  mandamus  was,  neyertheless, 
sustained  to  compel  the  le^  of  a  tax,  at  the 
suit  of  one  who  had  obtained  judgment  in  the 
circuit  court  for  some  of  the  coupons.  That 
case  is  full  authority  for  the  doctrine  thift  an 
injunction  of  a  State  Court  cannot  control,  or 
in  any  manner  affect  the  action,  the  process,  or 
the  proceeding  of  a  circuit  coiurt,  not  because 
the  latter  has  any  paramount  jurisdiction  oyer 
State  Courts,  but  because  the  tribunals  are  in-' 
dependent  of  each  other.  It  is  true  that  in 
Riggs  y.  Johnson  County  it  appeared  the  re- 
lator in  the  information,  or  suggestion  for 
the  mandamus,  was  not  a  party  to  the  injunc- 
tion suit,  while  the  relator  here  was  a  party 
defendant.  That,  howeyer,  can  make  no  dif- 
ference. The  present  relator,  though  made  a 
party  with  the  other  defendants,  was  not  en- 
Joined.  The  decree  upon  the  bill  for  an  in- 
junction was  exdusiyely  against  the  Board  of 
Superyisors  of  Washington,  at  the  suit  of 
others  than  the  relator.  And  had  he  been  en- 
joined, it  is  not  easy  to  see  how  that  fact 
could  haye  limited  the  power  of  the  Circuit 
Court.  We  haye  already  remarked  that  the 
true  reason  why  the  injunction  was  not  a  bar 
to  the  mandamus  is,  that  the  District  Court 
of  the  State  and  the  Circuit  Court  are  inde- 
pendent courts,  and  that  neither  can  interfere 
with  the  process  or  proceedings  of  the  other. 
It  would  hardly  be  contended  that  a  State 
Court  can  enjoin  a  defendant  against  paying  a 
judgment  which  has  been^  or  may  thereafter  be 
recoyered  in  a  Circuit  Court  of  the  United 
States.  If  it  may,  federal  jurisdiction  is  a 
myth.  It  is  at  the  mercy  of  state  tribunals. 
Yet  there  is  no  substantial  difference  in  prin- 
ciple *between  the  allowance  of  such  an  l*419 
injunction,  and  that  of  one  against  a  proceed- 
ing in  aid  of  an  execution,  a  mandamus  to 
levy  an  authorized  tax  to  pay  a  judgment. 
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The  district  courts  of  Iowa  are  independent  of 
each  other.  Will  the  injunction  of  one  district 
«ourt  limit  the  power  of  another  district  court 
to  enforce  its  judgment?  To  this  no  one  would 
hazard  an  affirmative  answer.  Certainly  the 
Circuit  Courts  of  the  United  States  are  as  ex- 
«mpt  ffom  state  control  by  State  Courts,  as 
are  the  district  courts  of  the  State  from  con- 
trol by  each  other. 

It  is  of  course  immaterial  whether  the  in- 
junction of  the  District  Court  of  Washington 
County  was  before  or  after  the  judgment  ob- 
tained by  the  relator  in  the  Circuit  Court  of 
the  United  States,  or  whether  before  or  after 
the  institution  of  the  suit.  It  is  not  a  ques- 
tion which  court  first  obtained  possession  of 
the  case.  In  the  case  of  The  Mayor  and  Alder- 
men of  the  City  of  Davenport  v.  Lord,  ante, 
704,  the  facts  were  that  the  plaintiffs  in  error 
had  been  enjoined  against  levying  a  tax,  be- 
fore suit  was  brought  in  the  circuit  court,  yet 
it  was  held  that  the  injunction  was  no  suf- 
ficient answer  to  the  alternative  mandamus 
commanding  them  to  levy  a  tax  to  pay  the 
judgment  afterwards  recovered. 

The  plaintiffs  in  error  are  thus  met  at  every 
point  of  theii  (lase  by  decisions  of  this  court 
heretofore  made,  decisions  which  justify  the 
court  below  in  sustaining  the  demurrer  to  their 
return  to  the  alternative  writ,  and  in  awarding 
A  peremptoiy  mandamus. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, with  costs. 


THE  BOARD  OF  SUPERVISORS  OF  WASH- 
INGTON COUNTY,  IOWA,  Plff.  in  Err., 

V. 

THE    UNITED   STATES    ex   rel.   RICHARD 

MORTIMER. 

This  case  differs  in  no  essential  particulars  from 
No.  183,  Supervisors  v.  Durant,  ante*  732,  and 
for  the  reasons  given  in  that  case,  the  Judgment 
is  affirmed. 

[No.  137.] 
Argued  Mar.  18,  1870.    Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 
See  the  preceding  case  of  Board  of  Super- 
visors V.  Durant. 
Bir.  Henry  Strong,  for  plaintiffs  in  error. 
Mr.  James  Grant,  for  defendant  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  case  differs  in  no  essential  particular 
from  No.  133  [preceding  case],  decided  at  this 
term.  For  the  reasons  given  in  the  opinion 
filed  in  that  case,  this  judgment  must  be  af* 
firmed. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, with  costs. 

DAVID  W.  JONES,  Appt., 

V. 

MATTHEW  BOLLES. 

(See  S.  C.  9  Wall.  364-370.) 

Equity  jurisdiction — annulment  of  contract-* 

parties. 

Equity  has  Jurisdiction  of  fraud,  misrepresents* 
tloQ  and  coDcealment,  and  such  jurisdiction  does 
not  depend  on  discovery. 

Where  the  agreement  complained  of  is  perpetual, 

734 


and  the  only  effectual  relief  against  It  Is  the  an- 
nulment of  it,  this  cannot  be  decreed  by  a  court 
of  law,  but  can  by  a  court  of  equity. 

Where  a  compan/  is  directly  Interested,  though 
no  relief  is  prayed  against  it.  but  rather  In  its 
favor,  it  Is  proper  that  it  should  be  made  a  party, 
complainant  or  defendant. 

Where  the  bill  states  that  the  appellee  purchased 
a  large  number  of  shares  of  a  company,  and  paid 
therefor,  there  is  an  allesntlon  of  a  large  interest, 
sufficient  to  sustain  a  bill  by  him  in  behalf  of 
himself  and  other  stockholders. 

[No.  149.] 
Submitted  Mar.  24,  1870.  Decided  Apr.  11,  187a 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  was  filed  in  the  court 
below,  to  perpetually  restrain  and  enjoin  the 
defendant  and  appellant,  David  W.  Jones,  from 
bringing  an  action  against  his  co-defendant, 
and  to  restrain  his  co-defendant,  the  Mineral 
Point  Mining  Company,  from  paying  to  the 
said  Jones  any  money  for  mineral  rents,  or 
purchase  money  of  the  real  estate  therein  de- 
scribed. 

The  court  below  entered  a  decree  in  favor  of 
the  complainant;  whereupon  the  respondent, 
Jones,  took  an  appeal  u>  this  court. 

A  further  statement  of  the  case  appears  ia 
the  opinion  of  the  court. 

Messrs.  M.  H.  Carpenter  and  Geo.  W. 
Lakin,  for  appellant: 

The  basis  of  the  prayer  for  relief  is,  that 
Jones  (the  appellant),  threatens  to  bring  a  suit 
against  his  co-defendant,  the  Mineral  Point 
Mining  Company,  upon  a  false  and  fraudulent 
claim  for  the  purpose  of  extorting  money,  and 
that  thereby  complainant  is  liable  to  suffer 
injury  and  sustain  damage,  and  one  of  the  de« 
fendants,  the  Company,  is  liable  to  be  greatlj 
embarrassed  in  conducting  its  affairs. 

The  demurrer  admits  these  allegations  to  be 
true;  but  how  does  a  court  of  equity  acquire 
jurisdiction  ?  The  defendant,  the  Mineral  Point 
Mining  Company,  is  not  charged  with  fault  or 
collusion.  It  is  a  Corporation,  and  is  not 
charged  with  bavins  solicited  the  oomplainanta 
to  act  as  its  guardians  or  agents  or  officers, 
and  if  it  had,  a  most  singular  use  of  authority 
would  be  presented  by  bringing  an  action 
against  the  principal  by  the  agent,  to  prevent 
it  from  being  embarrassed  in  conducting  its  af • 
fairs.  It  is  not  alleged  that  the  Company,  if 
sued  by  Jones,  will  not  defeat  the  action,  it 
is  not  alleged  that  it  is  incapable  of  transsiet- 
ing  its  business  and  protecting  its  stockholders. 
It  is  not  shown  how  such  large  stockholders,  as 
the  complainant  and  his  associates  have  not 
the  entire  control  of  the  affairs  of  the  Com- 
pany. It  is  not  shown  how  the  Company  could 
not  and  should  not  have  brought  an  action  in 
its  own  state  court  to  remove  a  cloud  upon 
its  title,  if  it  was  likely  to  be  embarrassed  bj 
Jones  setting  up  a  false  and  fraudulent  claim. 

It  is  not  shown  how  the  Mineral  Point  Min- 
ing Company  is  likely  to  or  can  injure  the  com- 
plainant or  any  of  its  stockholdert,  by  Jones 
bringing  a  threatened  suit. 

Clearly,  then,  there  is  a  misjoinder  of  da- 
fendants. 

If  there  is  no  collusion  nor  concert  of  action 
charged  between  defendants,  and  relief  be  de- 
manded against  both  or  all,  in  regard  to  the 
same  thing,  and  no  cause  of  action  be  stated 
against  one,  there  is  a  misjoinder  of  parties  mm 
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to  both  or  all,  and  either  may  demur.  That  a 
demurrer  will  lie  as  to  a  defendant  improperly 
joined,  vide.  Story,  £q.  PL,  sec.  544. 

If  Jones  made  false  representations  whereby 
complainant  was  induced  to  piu-chase  stock 
and  was  injured,  the  courts  of  common  law 
afford  an  ample  remedy.  If  Jones  made  false 
representations  or  true  representations  which 
he  afterwards  attempted  to  falsify,  and  after- 
wards attempted  to  do  that  which,  if  consum- 
mated, would  operate  as  a  fraud  upon  com- 
plainant, the  courts  of  law  still  afford  a  rem- 
'idy. 

First.  The  courts  of  law  possess  as  ample 
power  to  guard  against  fraud  as  do  courts  of 
equity. 

Second.  If  Jones'  representations  operated 
as  an  estoppel  against  his  setting  up  a  claim 
against  the  Company,  it  would  be  as  operative 
as  a  defense  in  law,  as  it  would  in  a  court  of 
equity.  If  the  threatened  action  had  been,  or 
were  to  be,  brought  by  Jones  against  the  Com- 
pany, the  answer  is:  the  claim  is  false,  fraud- 
ulent, and  brought  for  the  purpose  of  extor- 
tion. This  affords  a  perfect  defense  in  law. 
If  the  claim  were  true  and  not  false,  but  Jones 
had  estopped  himself  from  enforcing  it  by 
making  false  representations,  that  is,  by  repre- 
aenting,  ^o  the  purchasers  of  over  two-thirds 
of  the  stock,  that  he  had  no  claim  against  the 
Company,  and  the  contrary  of  those  represen- 
tations, acted  upon,  would  injure  and  embar- 
rass the  Company,  the  defense  is  still  perfect 
in  the  action  at  law;  t^jerefore,  the  demurrer 
should  have  been  sustained  upon  the  ground 
that  a  court  of  equity  had  not  jurisdiction,  be- 
oause  a  court  of  law  had  full  and  adequate 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion. But  again;  the  demurrer  should  have 
been  sustained  because  the  facts  stated  do  not 
oonstitute  an  equitable  cause  of  action. 

It  does  not  show  wherein  or  how  much  dam- 
age the  plaintiff  is  liable  to  sustain,  and  does 
not  pretend  that  any  has  been  sustained. 
Courts  of  equity  will  protect  against  great 
threatened  injury  where  the  misdiief  will  be 
irreparable.  There  is  no  allegation  here  of  ir- 
reparable injury;  no  averment  that  Jones  is 
irresponsible;  no  statement  of  facts  from 
which  injury  can  be  inferred.  The  only  allega- 
tion upon  that  subject  is,  that  the  stock  which 
plaintiff  now  holds  is  liable  to  become  greatly 
depreciated  in  value. 

The  bill  is  not  one  for  discovery.  All  the 
facts  are  shown  and  susceptible  of  proof,  with- 
out any  testimony  to  be  nimished  by  the  an- 
swer. There  is  no  averment  in  the  bill  of  com- 
plaint of  the  amount  claimed  by  Jones.  Upon 
this  subject  there  is  no  such  averment  as  af- 
firmatively shows  the  jurisdiction  of  the  Unit- 
ed States  Circuit  Court  between  citizens  of  dif- 
ferent States.  There  is  no  averment  of  even 
the  propable  amount  to  which  the  stocks  of 
complainant  might  deteriorate. 

Stretch  the  doctrine  of  equitable  estoppel  to 
its  utmost  limit,  and  does  it  operate  upon  oral 
representations  of  title  to  real  estate?  For 
what  are  our  Registry  Laws,  and  our  Statutes 
of  Fraud? 

It  is  a  rule  of  law,  that  the  admissions  of  a 
party  are  competent  evidence  against  himself, 
only  in  cases  where  parol  evidence  would  be 
admissible  to  establish  toe  same  fact;  or  in 
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other  words,  when  there  is  not  In  the  judcment 
of  the  law,  higher  and  better  evidence  in  ex- 
istence to  be  produced. 

Well.  Can.  Co.  v.  Hathaway,  8  Wend.  486; 
Jenner  v.  Joliffe,  6  Johns.  9;  Hasbrouck  v. 
Baker,  10  Johns.  248 ;  Fox  v.  Reil,  3  Johns.  477. 
I  The  whole  of  complainant's  case  rests  upon  a 
loose,  verbal,  alleged  admission,  made  under 
circumstances  of  all  others  most  likely  to  be 
misunderstood  or  misconstrued. 

They  are  susceptible  of  precisely  the  ex- 
planation given  by  the  defendant,  Jones.  His 
explanation  carries  upon  its  face  intrinsic  evi- 
dence of  its  truthfulness,  and  the  high  char- 
acter of  the  witness  entitles  it  to  the  highest 
consideration. 

The  attempts  to  hold  a  party  responsible  for 
general  conversation,  held  at  a  social  party, 
and  that  conversation  relating  to  real  estate, 
the  title  of  which  might  have  been  fully  under- 
stood by  the  examination  of  an  abstract  which 
was  publicly  exhibited,  seems  to  us  most  ex- 
traordinary. 

The  {Plaintiff  was  elected  Treasurer  of  the 
Company  as  early  as  the  fore  part  of  February, 
1866.  The  stock  ledger  and  transfer  book  of 
the  Company  were  placed  in  his  keeping,  and 
he  was  to  issue  stock  certificates. 

The  parties  to  be  benefited  by  the  success  of 
plaintiff  are  Buttrick,  President  of  the  Com- 
pany, Hill,  the  Secretary,  and  the  plaintiff. 
Treasurer;  and  the  Treasurer  sues  his  princi- 
pal, and  the  Company,  if  it  defends,  can  only 
defend  through  these  officers  of  the  Company. 

It  has  not  interposed  any  defense.  The  of- 
ficers through  whom  alone  it  can  defend  are  in- 
terested personally  against  its  making  any  de- 
fense. They  bring  and  cause  to  be  brought 
this  action,  with  the  intention  that  it  shall  be 
placed  in  default  for  their  benefit.  It  is  dif- 
ficult to  conceive  of  trickery  more  palpable,  or 
chicanery  more  disreputable. 

(No  counsel  appeared  in  this  court  for  ap- 
pellee). 


Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  equity  from  the  Circuit 
Court  for  Wisconsin. 

Bolles,  the  appellee,  a  •citizen  of  ^lassachu- 
setts,  on  behalf  of  himself  and  all  of  the  stock- 
holders of  the  Mineral  Point  Mining  Com- 
pany, filed  his  bill  of  complaint  in  the  court  be- 
low against  *Jones,  the  appellant,  and  [*365 
the  said  Company,  the  one  a  citizen  and  the 
other  a  Corporation  of  Wisconsin,  for  an  in- 
junction to  restrain  the  appellant  from  suing 
for,  claiming,  or  demanding  against  the  said 
Company  the  purchase  money  of  a  certain 
tract  of  mining  land  in  Iowa  County,  Wiscon- 
sin, containing  about  23  acres,  or  any  mineral 
rents  for  mineral  raised  on  such  land.  The 
matters  set  forth  in  the  bill  as  ground  for  this 
relief  was  a  charge  of  misrepresentation  and 
fraud  on  the  part  of  the  appellant  perpetrated 
at  Boston,  Massachusetts,  in  November,  1865, 
whereby  he  induced  the  appellee,  who  was  a 
broker,  to  purchase  for  himself  and  other  per- 
sons a  large  amount  of  the  capital  stock  of 
the  said  AOning  Company.  The  substance  of 
the  specific  charges  was  that  the  appellanti 
Jones,  and  others,  agents  of  the  Company,  rep- 
resented to  the  appellee  that  the  Company  was 
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■eised  in  fee  of  the  said  tract  of  land;  that  it 
had  been  conveyed  to  the  Companv  by  the 
appellant  for  the  consideration  of  $30,000, 
wUch  had  been  fully  jMAd  and  satisfiedi  and 
that  the  title  of  the  Company  was  perfectly 
unincumbered;  and  to  beget  further  assurance 
in  the  appellee,  they  exhibited  a  warranty  deed 
from  the  appellant  to  the  Company,  and  an  ab- 
stract of  title  showing  an  unmcumbered  title 
to  the  land.  They  further  represented  that 
the  Umd  was  of  great  value  for  mining  pur- 

res,  and  that  the  appellant  had  no  interest 
the  property;  that  the  appellees  being  en- 
tirely ignorant  of  the  facts,  except  as  repre- 
sented to  him  by  Jones,  and  relymg  on  these 
representations,  purchased  on  his  own  account 
and  in  trust  for  others,  a  large  amount  of  the 
capital  stock  of  the  Company,  and  paid  up- 
wards of  ^5,000  for  it,  and  afterwards  sold 
still  larger  amounts  to  parties  who  paid  for 
the  same  on  the  faith  of  the  said  assurance 
that  the  property  was  unincumbered.  The  bill 
then  alleged  that  at  the  time  of  the  giving  of 
the  deed  referred  to,  an  agreement  was  made 
between  Jones  and  the  Company  (a  copy  of 
which  is  set  out),  the  existence  of  which  was 
carefully  concealed  by  Jones,  when  he  made 
the  representations  complained  of  (but  which 
he  now  claims  to  be  valid  and  subsisting),  by 
which  he  claims  a  large  balance  to  be  due  to 
him  from  mineral  rents  and  purchase  money  of 
said  land,  and  threatens  to  bring  an  action 
against  the  Company  therefor,  which,  if  suc- 
cessful, will  greatly  depreciate  the  stock  of 
the  Company  and  seriously  embarrass  it. 

The  appellant,  Jones,  in  his  answer  to  the 
bill,  demes  the  principal  charge  in  the  aggre- 
gate as  made,  which  is  altogether  too  narrow 
a  mode  of  denial;  admits  that  he,  with  the 
President  and  Secretary  of  the  Company,  were 
at  Boston  at  the  time  alleged,  and  attended  a 
meeting  on  the  subject  at  the  appellee's  house, 
and  he  understood  that  the  Secretary  had  made 
representations  to  the  effect  complained  of,  but 
that  the  room  was  large  and  pretty  well  filled, 
and  he  did  not  hear  it;  that  he  afterwards  ex- 
postulated with  the  Secretary  for  haying  made 
such  a  statement,  and  took  some  pains  to  in- 
form some  persons  that  it  was  not  true.  But 
he  does  not  allege  that  he  ever  so  informed  the 
appellee.  He  denies  that  he  made  any  such 
representations  himself.  He  admits  the  agree- 
ment complained  of,  and  insists  upon  its  va- 
lidity. Other  points  are  made  in  the  answer, 
but  this  is  sufficient  to  show  the  principal  is- 
sue made  in  the  suit. 

The  circuit  court,  after  full  proof,  declared 
In  favor  of  the  appellee,  enjoined  the  appellant 
from  bringing  any  action  against  the  Company 
directed  him  to  execute  a  release,  and  declared 
the  agreement  entered  into  between  the  Com- 
pany and  the  appellant  void. 
369*]  *We  have  examined  the  proofs  in  the 
cause  and  find  them  to  be  very  full  and  cour 
vincing  against  the  appellant,  and  are  satisfied 
with  the  decree  of  the  circuit  court,  unless  the 
same  be  invalid  for  some  jurisdictional  or  tech- 
nical reason. 

It  is  objected  that  a  court  of  equity  has  no 
jurisdiction  of  the  case  because  the  law  af- 
fords a  complete  remedy  in  damages.  The  ob- 
jection is  groundless.  Equity  has  always  iiad 
jurisdiction  of  fraud,  misrepresentation  and 
concealment;  and  it  does  not  depend  on  dis- 
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covery.  But  in  this  case  a  court  of  law  could 
not  g^ve  adequate  relief.  The  agreement  com- 
plained of  is  perpetual  in  its  nature,  and  the 
only  effectual  relief  against  it,  where  the  keep- 
ing  of  it  on  foot  is  a  fraud  against  parties,  is 
the  annulment  of  it.  This  cannot  be  decreed  bj 
a  court- of  law,  but  can  by  a  court  of  equity. 

It  is  next  objected  that  there  is  a  misioinder 
of  defendants  by  reason  of  making  the  Mining 
Cojnpany  a  party.  But  the  Company  is  direct- 
ly interested,  and  though  no  relief  is  prayed 
against  it,  but  rather  in  its  favor,  it  is  emi- 
nently proper  that  it  should  be.  made  a  party, 
complainant  or  defendant.  It  could  not  be 
made  complainant  against  its  will  and  besides 
its  own  agents  joined  in  the  fraudulent  repre- 
sentations that  were  made.  As  a  separate  and 
independent  personality,  therefore,  distinct 
from  the  stockholder  interest,  there  was  pro- 
priety in  making  it  a  party  defendant. 

It  is  also  objected  tnat  the  appellee,  Bolles, 
does  not  distinctly  state  or  prove  the  amount 
of  his  interest  in  the  Company.    The  bill  ex- 

gressly  states  that  the  appellee  purchased  on 
is  own  account  and  in  trust  for  other  parties 
a  large  number  of  shares,  and  paid  therefor 
upwards  of  $26,000;  and  then  afterwards 
states  that  the  appellant  threatened  to  bring 
an  action  against  the  Company  to  enforce  his 
presented  claim  for  rents  and  purchase  money, 
whereby  the  stock  of  the  Company,  which  the 
appellee  alleges  he  purchased  in  good  faith, 
and  which  he  still  held,  was  liable  to  become 
greatly  depreciated  in  value.  This  is  surely  an 
allegation  of  a  large  interest,  and  the  state- 
ment is  nowhere  denied  in  the  answer. 
*The  appellant  avers  only  his  ignorance  [*370 
on  the  subject.  But  the  allegation  is  fully  cor- 
roborated by  the  proof,  at  least  so  far  forth  as 
relates  to  the  purchase  of  stock  by  the  appel- 
lee. No  question  was  made  on  the  examination 
as  to  his  still  holding  the  stock. 

We  do  not  preceive  any  legal  grounds  of  ob- 
jection to  the  decree  and  it  is,  therefore,  si- 
firmed. 


•WILLIAM  H.  BUSHNELL,  Plff.  in  Err.,  [•387 

V. 

S.  H.  KENNEDY  et  al. 

(See  S.  C.  9  Wall.  387-304.) 

Jurisdictional   facts   must  be   pleaded— objec- 
tion to  jurisdiction. 

Every  suitor  who  brings  an  sctlon  in  a  court  of 
tbe  United  States  must  aver  in  his  pleadings  m 
state  of  facts  which,  under  tbe  National  Constitu- 
tion and  laws,  gives  to  the  court  jurisdiction  of 
his  suit.  ^       .     ^       ^ 

Valid  objection  to  Jurisdiction  of  Circuit  Coort 
over  suit  which  was  removed  to  that  court  b7  de- 
fendant cannot  be  taken  by  him  under  the  12tb 
section  of  the  Judiciary  Act.  • 

[No.   13L] 

Argued  Mar.  17,  1870.  Decided  Apr.  11,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
This  is  a  writ  of  error  to  a  judgment  or  or- 
der of  the  court  below,  remanding  this  cauae 
to  the  State  Court  in  New  Orleans,  from  "which 
it  had  been  removed  to  the  circuit  court,  under 
the  12th  section  of  the  Judiciary  Act  of  1789. 


Note. — Colorable  conveyances  to  enable  salt  to 
be  brought.  Motive  of  transfer,  when  no  objee- 
tlon.  Coupons,  residence  of  assignor — see  note 
to  McDonald  v.  Smalley,  1  Pet  620.  ^  ^    « 
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The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Messrs.  J.  Huhley  Ashton  and  E.  C.  Bil- 
lings, for  plaintiff  in  error: 

The  prohibition  or  restriction  contained  in 
the  11  to  section  of  the  Judiciary  Act  of  1780, 
against  or  upon  the  exercise  of  jurisdiction  by 
the  Circuit  Court  in  a  suit  to  recover  the  con- 
tents of  a  chose  in  action  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  that  court  by  the  assignor  to  recover 
such  contents,  does  not  extend  to  a  suit  com- 
menced in  a  State  Court  by  a  citizen  of  the 
State  in  which  the  suit  is  brought  against  a 
citizen  of  another  State  of  which  the  Circuit 
Court  has  obtained  jurisdiction  by  process  of 
removal  under,  and  in  pursuance  of,  the  12th 
section  of  the  Act  of  1789. 

It  will  be  observed  that  the  restrictive  pro- 
vision in  regard  to  suits  by  assignees  of  choses 
in  action,  is  contained  in  the  section  conferring 
original  jurisdiction,  and  is  not  found  in  the 
12th  section,  which  relates  to  a  certain  descrip- 
tion of  suits  within  the  judicial  power  of  the 
United  States,  in  virtue  of  the  character  of  the 
parties,  brought  by  original  process  in  State 
Courts,  and  which  provides  for  the  removal  of 
such  suits  from  the  State  Courts,  and  the  exer- 
cise of  jurisdiction  in  them  by  the  Circuit 
Courts. 

Mr.  Justice  Story  doubted  the  authority  of 
•Congress,  under  the  Constitution,  to  citrate 
such  an  exception  as  that  found  in  the  11th 
section,  in  suits  between  citizens  of  different 
States  Bullard  v.  Bell,  1  MaTsoii,  251;  and  ob- 
viously it  should  not  be  extended  beyond  the 
reach  of  the  particular  mischief  which  the  ex- 
ception or  restriction  was  intended  to  guard 
against. 

Sere  v.  Pitot,  6  Cranch,  335;  Bk.  of  the  U.  S. 
V.  Planters'  Bk.  9  Wheat.  909. 

It  has  been  judicially  held,  that  a  suit 
against  a  foreign  corporation  may  be  removed, 
and  the  Circuit  Court  will  retain  jurisdiction 
of  it,  although  such  action  could  not  be  there 
commenced,  under  the  11th  section,  by  original 
J)rocess. 

Bliven  v.  N.  E.  Screw  Co.  3  Blatchf.  Ill 
Barney  v.  The  Globe  Bk.  11  Am.  Law  Kqg.  221. 

The  plaintiff  has  an  original  right  of  action, 
if  any,  against  the  defendant,  independent  of 
any  assignnient  by  Mills  &  Frisbey,  his  agent 
in  the  alleged  transaction  recited  in  the  pe- 
tition. 

Moses  V.  MacFerlan,  2  Burr.  1012;  Clarke  v. 
Shee,  Cowp.  197;  Penniman  v.  Patchin,  5  Vt. 
346;  IMason  v.  Waite,  17  Mass.  560;  Hall  v. 
Marston,  17  Mass.  579;  Lime  Rock  Bk.  v. 
Plimpton,  17  Pick.  160;  Thompson  v.  Perkins, 
3  Mason,  232;  Parker  v.  Donaldson,  2  Wils.  &jS. 
21,  et  cas.  cit.;  Edmond  v.  Caldwell,  15  Me.  340. 

It  is  submitted,  lastly,  that  this  is  not  a  suit 
to  recover  the  "contents"  of  a  chose  in  action, 
within  the  sense  and  meaning  of  the  Uth  sec- 
tion of  the  Judiciary  Act. 

Deshler  v.  Dodge,  16  How.  630;  Barney  v. 
Globe  Bk.  11  Am.  Law  Reg.  229,  Bobyshall  v. 
Oppenheimer,  4  Wash.  (C.  C),  482. 

Mr.  Thomas  J.  Durant,  for  defendant  in 
error: 

The  petition  avers  the  plaintiffs  in  the  court 
below  to  be  assignees  of  a  debt  due  by  Bush- 
nell,  the  plaintiff  in  error,  to  Mills  &  Frisbey, 
but  it  contains  no  averment  that  Mills  &,  Fris- 
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bey  were  competent  to  bring  suit  against  Bush- 
nell  in  the  United  States  Circuit  Court.  This 
would  not  have  been  sufficient  to  g|ive  the  Cir- 
cuit Court  jurisdiction,  had  the  suit  been  origi- 
nally brought  there. 

See  sec.  11,  Act,  Sep.  14,  1789;  1  Stat,  at  L. 
79;  Turner  v.  Bk.  of  N.  A.  4  Dall.  8;  Mollan 
V.  Torrance,  9  Wheat.  538. 

The  same  rule  governs  where  the  case  is  one 
transferred  as  this  is  from  a  State  to  a  Fed- 
eral Court. 

No  case  can  be  removed  from  a  State  Court 
to  a  Circuit  Court  of  the  United  States,  unless 
by  both  the  Constitution  and  the  Judiciary 
Acts.  The  United  States  courts  might  have 
taken  jurisdiction  of  it,  had  it  been  originally 
brought  there. 

Conk.  Tr.  (1856)  177;  Smith  v.  Rines,  2 
Sum.  345;  Beardsley  v.  Torry,  4  Wash.  283. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion *of  the  court : 

A  suit  was  brought  by  Kennedy  &  Co.  mer- 
chants of  New  Orleans,  against  William  H. 
Bushnell,  to  recover  from  him  the  balance  of 
$10,000,  which  had  been  intrusted  or  loaned 
by  them  to  Mills  &  Frisbie,  doing  business  at 
Baton  Rouge,  for  the  purchase  of  cotton,  to  bo 
shipped  to  the  firm  in  New  Orleans.  Bushnell 
borrowed  the  whole  sum  of  Mills  &  Frisbie  un- 
der a  promise  to  return  it  within  six  days;  re- 
paid, m  fact,  $2,500,  but  failed  to  refund  the 
balance.  Thereupon  Mills  &  Frisbey  assigned 
all  their  claim  to  the  indebtedness  of  Bushnell 
to  Kennedy  &  Co.  who  filed  their  petition 
against  him  in  the  Third  District  Court  of  New 
Orleans,  and  prayed  a  writ  of  attachment 
which  was  issued  accordingly. 

Certain  parties  resident  in  New  Orleans  were 
made  garnishees  and  required  to  answer  inter- 
rogatories touching  the  moneys,  credits  or  prop- 
erty of  Bushnell  in  their  hands  or  under  their 
control.  These  interrogatories  were  answered 
by  the  peremptory  denial  of  the  garnishees, 
that  they  had  in  their  hands  or  under  their 
control  anything  belonging  to  Bushnell. 

Afterwards,  a  citation-  was  issued  against 
Bushnell  and  served  personally  upon  him,  re- 
quiring an  answer  to  the  petition. 

Thereupon  he  appeared  and  filed  a  petition, 
averring  that  all  the  members  of  the  firm  of 
Kennedy  &  Co.  were  citizens  of  Louisiana,  and 
that  he  was  a  citizen  of  Connecticut;  and 
prayed  that  the  suit  might  be  removed  into 
•the  Circuit  Court  of  the  United  States  ['aSg 
for  the  District  of  Louisiana.  This  petition 
was  allowed,  and  the  cause  removed  accord- 
ing to  its  prayer. 

By  an  order  of  the  Circuit  Court,  the  suit 
was  remanded  to  the  State  District  Court,  and 
it  is  this  order  which  has  been  brought  here 
for  revision  by  the  writ  of  error. 

That  Kennedy  &  Co.  as  assignees  of  Mills 
&  Frisbey,  were  entitled  under  the  laws  of 
Louisiana  to  sue  in  the  State  Court  upon  the 
indebtedness  assigned  to  them,  in  their  own 
names,  was  apparently  conceded  upon  the  ar- 
gument at  the  bar,  and  we  shall  not  examine 
the  point. 

But  it  seems  to  have  been  the  opinion  of  the 
Circuit  Court  that  they  could  not  maintain  a 
suit  in  that  character  in  a  court  of  the  United 
States,  without  averring  in  their  petition  that 
their  assignors.  Mills  &,  Frisbey,  were  citizens 
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of  another  Sfcaie  tliaa  the  defendant,  entitled, 
if  no  assignment  had  been  made,  to  maintain 
suit  apon  the  indebtedness  against  the  defend- 
ant. 

The  ground  of  this  opinion  doubtless  was 
the  disability  to  sue  in  the  National  Court  im- 
posed by  the  11th  section  of  the  Judiciary  Act 
of  1789,  upon  the  assignee  of  a  chose  in  action, 
In  cases  of  which  those  courts  would  not  have 
jurisdiction  if  the  suit  were  brought  by  the  as- 
signors. 

That  section  defines  the  jurisdiction  of  the 
Circuit  Courts  of  the  United  States,  and  de- 
clares that  these  courts  shall  have  original  cog- 
nizance of  all  suits  "between  a  citizen  of  a 
^tate  where  the  suit  is  brought  and  a  citizen 
of  another  State,"  subject  to  two  limitations, 
namely:  that(l)  ''No  civil  suit  shall  be  brought 
before  either  of  said  courts  against  an  inhabi- 
tant of  the  United  States  by  any  original 
process,  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ;  nor  (2) 
shall  any  District  or  Circuit  Court  have  cog- 
nizance of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action  if 
favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  said  court  to  recover  the 
contents,  if  no  assignment  had  been  made,  ex- 
cept in  cases  of  foreign  bills  of  exchange."    • 

That  the  indebtedness  of  Bushnell  to  Mills  & 
Frisbey  was  a  chose  in  action  cannot  be  doubt- 
ed; for  tmder  that  comprehensive  description 
are  included  all  debts  and  all  claims  for  dam- 
ages tor  breach  of  contract,  or  for  torts  con- 
nected with  the  contract.  Nor  can  it  be  denied 
that  every  suitor  who  brings  an  action  in  a 
court  of  the  United  States  must  aver  in  his 
pleadings  a  state  of  facts  which,  under  the  Na- 
tional Constitution  and  laws,  gives  to  the  court 
jurisdiction  of  his  suit.  Turner  v.  Bank  of  N. 
A.  4  Dall.  8. 

In  the  case  before  us  the  suit  was  brought 
in  the  State  Court,  where  no  question  of  juris- 
-diction,  founded  upon  citizenship,  could  arise. 
In  that  eourtytherefore,  there  was  no^  necessity 
for  any  averment  in  respect  to  citizenship. 
But  under  the  12th  section  of  the  Juoiciary 
Act,  any  defendant,  being  a  citizen  of  another 
State  than  the  plaintiff  or  petitioner,  is  en- 
titled, upon  application  at  the  proper  time,  to 
have  his  cause  removed  to  a  Circuit  Court  of 
the  United  States;  and  in  the  case  under  con- 
sideration, the  defendant,  as  has  been  already 
stated,  filed  his  petition,  averring  the  requisite 
facts  as  to  his  own  citizenship  and  the  citizen- 
ship of  the  petitioners,  and,  thereupon,  ob- 
tained an  order  for  removal. 
391  •]  •The  order  was,  doubtless,  rightly 
made.  The  jurisdiction  of  the  cause  was  reg- 
ularly transferred  to  the  Circuit  Court,  and  the 
cause  stood  in  that  court  as  if  brought  there 
1>y  original  process.  The  jurisdiction  thus  ac- 
quired by  the  Circuit  Court  was  in  no  sense 
appellate.  Removal,  under  our  peculiar  sys- 
tem of  state  and  national  jurisdictions,  is  sim- 
ply a  mode  in  which  the  right  to  resort  under 
certain  circumstances  to  the  latter  rather  than 
the  former  is  secured  to  defendants  as  well  as 
plaintiffs. 

Two  questions,  then,  arise  in  this  cause: 

(1)  Whether  the  11th  section  of  the  Judi- 
ciary Act  applies  to  a  suit  instituted  by  the  as- 
738 


signees  of  such  a  chose  In  aetion,  as  is  shown 
in  the  pleadings.    And« 

(2)  Whether  valid  objection  can  be  taken 
to  jurisdiction  of  such  a  suit  when  removed  to 
the  Circuit  Court  by  the  defendant  under  the 
12th  section. 

Upon  the  first  question,  it  may  be  observed 
that  the  denial  of  jurisdiction  of  suits  by  as- 
signees has  never  been  taken  in  an  absolutely 
literal  sense.  It  has  been  held  that  suits  upon 
notes  payable  to  a  particular  individual  or  to 
bearer  may  be  maintained  by  the  holder,  with- 
out any  allegation  of  citizenship  of  the  orig- 
inal payee  ;*  though  it  is  not  to  be  doubted  that 
the  holder's  title  to  the  note  could  only  be  de- 
rived through  transfer  or  assignment.  Bullard 
V.  Bell,  1  Mason,  259  (1817);  Bk.  of  Ky.  t. 
Wister,  2  Peters,  321  (1829).  So,  too,  it  has 
been  decided,  where  the  assignment  was  by 
will,  that  the  restriction  is  not  applicable  to 
the  representative  of  the  decadent.  Chappe- 
delaine  v.  Dechenaux,  4  Cranch,  308  (ISCb). 
And  it  has  also  been  determined  that  the  as- 
signee in  a  chose  in  action  may  maintain  a 
suit  in  the  Circuit  Court  to  recover  possession 
of  the  specific  thing,  or  damages  for  its  wrong- 
ful caption  or  detention,  though  the  court 
would  have  no  jurisdiction  of  the  suit  brought 
by  the  assignors,  Deshler  v.  Dodge,  16  How. 
631  (1853).  And  it  has  recently  (Barney  t. 
Globe  Bank,  2  Am.  Law  Reg.  N.  S.  229,  1862) 
been  very  strongly  argued  that  the  restrictioiv 
applies  only  to  contracts  "which  may  be  prop- 
erly said  to  have  'contents;"  'iiot  mere  [*39s 
naked  rights  of  action  founded  on  some  wrong- 
ful act,  some  neglect  of  duty  to  which  the  law 
attaches  damages,  but  rights  of  action  found- 
ed on  contracts  which  contain  within  them- 
selves some  promise  or  duty  to  be  performed." 

And  this  view  of  the  restriction  seems  to  be 
warranted  by  the  consideration  of  the  mischief 
which  it  was  intended  to  prevent.  Not  a  little 
apprehension  was  excited  at  the  time  of  the 
adoption  of  the  Constitution  in  respect  to  the 
extent  of  the  jurisdiction  vested  in  the  national 
courts ;  and  that  apprehension  was  respected  in 
the  Judiciary  Act,  wliich  soon  afterwards  re- 
ceived the  sanction  of  Congress.  It  was  obvi- 
ous that  numerous  suits,  by  assignees,  under 
assignments  made  for  the  express  purpose  of 
giving  jurisdiction,  would  be  brought  in  those 
courts  if  the  right  of  assignees  to  sue  was  left 
unrestricted.  It  was  to  prevent  that  evil  and 
to  keep  the  lurisdiction  of  the  National  Courts 
within  just  limits  that  the  restriction  was  put 
into  the  Act. 

This  view  has  the  sanction  of  Chief  Justice 
Marshall,  who,  in  the  case  of  The  Bank  of  the 
United  States  t.  The  Planters'  Bank  of  Geor- 
gia, 9  Wheat.  904  (1824),  used  this  language: 
"It  was  apprehended  that  bonds  and  notes  given 
in  the  usual  course  of  business,  by  citizens  of 
the  same  State  to  each  other,  might  be  assigned 
to  the  citizens  of  another  State,  and  thus  ren- 
der the  maker  liable  to  a  suit  in  a  Federal 
Court." 

And  when  it  is  remembered  what  class  of 
actions  it  is,  which,  upon  the  principles  of  the 
common  law,  can  be  maintained  by  an  assignee 
in  his  own  name,  it  may  well  be  admitted  that 
it  would  not  have  been  an  unreasonable  con- 
struction of  the  restriction  if  it  had  been  ap- 
plied only  to  notes,  bonds,  and  other  written 
contracts,  containing  promises  to  pay  monev, 
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upon  which  an  assignee  could  sue  without  us- 
ing the  name  of  the  assignor.  Of  such  con- 
tracts, certainly,  it  may  with  more  propriety 
be  said  tliat  they  have  ''contents/'  than  of 
claims  for  damages  arising  either  from  torts* 
or  from  breaches  of  contracts. 
393*]  *It  is  true  that  at  an  earlier  day  a 
•different  construction  was  given  to  it.  In  Sere 
T.  Pitot,  6  Cranch,  332,  it  was  held  that  an 
Assignee,  by  act  of  the  law,  as  the  general  as- 
signee of  the  effects  of  an  insolvent,  could 
not  sue  in  the  Circuit  Court  imless  the  insol- 
vent himself  miffht  sue.  It  is  not  easy  to  rec- 
oncile this  opinion  with  the  later  judgments; 
but  it  is  not  necessary  now  to  determine  defi- 
nitely the  true  construction  of  the  restriction, 
a^  we  think  that  the  jurisdiction  of  the  Cir- 
cuit Court  over  the  cause  before  us  can  be  well 
supported  on  the  12th  section.  That  section, 
as  we  have  already  stated,  provides  for  the  re- 
moval of  suits  by  defendants.  The  restriction 
in  the  11th  section  is  not  found  in  the  12th. 
Nor  does  the  reason  for  the  restriction  exist. 
In  the  11th  section  its  office  was  to  prevent 
frauds  upon  the  jurisdiction,  and  vexation  of 
defendants,  by  assignments  made  for  the  pur- 
pose of  having  suits  brought  in  the  name  of 
Jissignees,  but  in  reality  for  the  benefit  of 
assignors.  In  the  12th  it  would  have  no  office, 
for  the  removal  of  suits  could  not  operate  as  a 
fraud  on  jurisdiction,  and  was  a  privilege  of 
defendants,  not  a  hardship  upon  them. 

It  is  true,  indeed,  as  was  said  in  argument, 
that  the  section  provides  that  after  removal 
""the  cause  shall  then  proceed  in  the  same  man- 
ner as  if  it  had  been  brought  by  original  proc- 
•ess;"  but  we  cannot  recognize  the  validity  of 
the  inference  that  the  defendant,  before  plead- 
ing in  the  Circuit  Court,  may  move  to  dismiss 
the  suit  for  want  of  jurisdiction.  This  con- 
struction would  enable  the  non-resident  defend- 
ant in  a  State  Court  to  remove  the  suit  against 
him  into  a  Circuit  Court,  and  then,  by  a  sim- 
ple motion  to  dismiss,  defeat  the  jurisdiction  of 
both  courts.  Such  a  construction,  unless  im- 
peratively required  bv  the  plain  language  of 
the  Act,  is  wholly  inadmissible.  And  it  is 
•clear  that  the  language  of  the  Act  does  not  .re- 
quire it.  Its  plain  meaning  is  that  the  suit 
shall  proceed,  not  that  it  shall  proceed  unless 
the  defendant  moves  to  dismiss.  The  defend- 
ant is  not  in  court  against  his  consent,  but  by 
his  own  act,  and  the  suit  is  to  proceed  as  if 
394*1  brought  *by  oriffinal  process,  and  the  de- 
fendant had  waived  M  exception  to  the  juris- 
diction, and  pleaded  to  the  merits.  Under  the 
11th  section  the  exception  to  jurisdiction  is  the 
privilege  of  the  defendant,  and  may  be  waived; 
for  the  suit  is  still  between  citizens  of  different 
States,  and  the  jurisdiction  still  appears  in  the 
record.  The  first  act  of  the  defendant,  indeed, 
-under  the  12th  section,  is  something  more  than 
•consent,  something  more  than  a  waiver  of  ob- 
jection to  jurisdiction,  it  is  a  prayer  for  the 
privilege  of  resorting  to  federal  jurisdiction, 
and  he  cannot  be  permitted  afterwards  to  ques- 
tion iti  Sayler  v.  Northwestern  Ins.  Co.  2 
Curtis  C.  C.  212. 

We  cannot  doubt,  therefore,  that  the  Circuit 
Court  had  jurisdiction  of  the  case  under  con- 
ttideration.  We  are  all  of  opinion  that  the 
<rourt  erred  in  remanding  the  cause  to  the  jur- 
isdiction of  the  State  Court,  and  the  order  to 
that  effect  must  be  reversed. 
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See  S.  C.  9  Wall.  461-467. 

Abandonment— -duty  of  underwriter — clause  in 

policy. 

An  offered  abandon  men  t  may  be  accepted,  even 
vrben  the  assured  has  no  right  to  abandon,  and« 
if  accepted,  It  must  be  with  its  consequences. 

If  the  underwriter  take  the  vessel  Into  his  pos- 
session to  repair  her,  he  must  do  It  as  expeditious- 
ly as  possible. 

If  he  delay  the  repairs  beyond  a  reasonable  time, 
he  fdrfelts  his  right  to  return  the  ship,  and  most 
be  considered  as  taking  her  to  himself  under  the 
offer  to  absndon. 

The  underwriter's  liability  Is  not  varied  by  a 
clause  in  the  policy,  stipulating  "that  the  acts 
of  the  assurers  In  recovering,  ssvlng  and  pre- 
serving the  property  Insured  In  case  of  disaster, 
shall  not  be  considered  an  acceptance  of  an  absa- 
donment" 

[No.  128.] 

Submitted  Mar.  16, 1870.    Decided  Apr.  11, 1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
This  suit  was  brought  in  the  St.  Louis  Cir- 
cuit Court,  by  the  defendant  in  error,  to  recover 
on  a  certain  policy  of  insurance.  On  petition 
of  defendant,  the  cause  was  removed  into  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Missouri. 

The  ease  having  been  submitted  to  the  court 
without  a  jury,  the  court  found  that  there  was 
a  due  execution  and  delivery  of  the  policy  for 
$6,000  on  the  steamboat,  Benton,  valued  in  the 
policy  at  $45,000;  that,  Nov.  3,  1865,  the  boat 
was  sunk  by  a  snag  about  sixty  miles  above 
Omaha;  that  this  was  a  peril  within  the  poli- 
cy; that  there  was  no  right  under  the  factM 
shown  to  abandon  for  a  total  loss,  though  the 
plaintiff  gave  notice  of  such  abandonment; 
that  there  was  no  acceptance  of  the  abandon- 
ment; that  the  defendant,  under  the  provisions 
of  the  policy,  took  possession  of  the  boat  for 
the  puipose  of  raising  and  repairins  her,  and 
tendered  her  to  the  plaintiff;  that  the  defend- 
ant did  raise  and  repair  her  and.  May  0,  1866, 
tender  her  to  the  plaintiffs;  that  the  boat  was 
employed  mainly  for  the  Missouri  River  trade; 
that  she  would  have  been  worth  $5,000  more 
to  her  owner  if  tendered  earlier  in  the  season; 
that  the  repairs  made  were  not  sufficient  to 
constitute  indemnity  for  the  injury;  that  it 
would  require  $5,000  more  in  repairs  to  com- 
plete such  indemnity;  that  the  cost  of  raising 
and  repairing  the  boat  was  $12,150.62,  of  which 
$1,763.70  was  for  repairs;  that  when  tendered 
she  was  worth  $12,000;  that  she  was  worth 
$25,000  when  the  injury  occurred;  and  that  the 
defendant  did  not  point  out  these  defects  on 
refusing  to  receive  the  boat. 

On  these  facts  the  court  rendered  judgment 
for  plaintiff,  for  the  amount  of  the  policy. 
The  defendant  brought  the  case  here  on  a  writ 
of  error.  , 

Messrs.  James  0.  Broadhead  and  F.  A.  Dick, 
for  plaintiff  in  error: 

It  is  found  by  the  court  below:  That  there 
was  no  right,  imder  the  facts  shown  on  the 
part  of  the  insured,  to  abandon  for  a  total  loss, 


NOTB. — Abandonment  to  marine  Insurer — see 
notes,  7  L.  ed.  U.  8.  827;  9  L.  ed.  U.  8.  1123; 
42  L.  ed.  U.  8.  118 ;  45  L.  ed.  U.  8.  40. 
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although  he  gave  notice  that  he  did  so  aban- 
don; and  that  there  was  no  acceptance  by  de- 
fendant of  such  abandonment. 

If  there  was  no  abandonment  and  no  right 
to  abandon  as  for  a  total  loss,  the  question  be- 
comes simply  one  of  damages  under  the  policy. 

It  is  provided  by  the  terms  of  the  policy, 
that  the  acts  of  the  assurer  or  assurers,  or 
their  agents  in  preserving,  securing  or  saving 
the  property  insured,  in  case  of  damage  or  dis- 
aster, shall  not  be  considered  or  held  to  be  a 
waiver  or  acceptance  of  abandonment. 

It  is  claimed,  however,  that  although  there 
was  not  a  total  loss,  yet  the  Insurance  Com- 
pany has  rendered  itself  liable  for  a  total  loss; 
m  other  words,  there  is  a  constructive  total 
loss ;  but  it  is  absurd  to  say  that  there  is  a  con- 
structive total  loss,  when  there  is  no  abandon- 
ment, nor  any  right  to  abandon. 

2  Am.  992;  Gloucester  Ins.  Co.  v.  Younger, 
2  Curt.  328;  The  Henry  Ewbank,  1  Sumn.  400; 
The  Boston,  1  Sumn.  328;  Comegys  v.  Vasse,  I 
Pet.  193. 

It  turns  a  partial  into  a  total  loss,  and  there- 
by  affects  a  sale  to  the  underwriters  of  the 
property  insured. 

In  this  case  there  is  no  abandonment;  such 
is  the  fact  found  by  the  court.  Of  course,  the 
Company  can  get  no  property  in  the  vessel; 
and  yet  it  is  bound  to  pay  as  for  a  total  loss. 

But  it  is  said  that  the  repairs  and  tender  of 
the  boat  were  not  made  in  a  reasonable  time 
and,  therefore,  the  defendant  must  pay  the 
whole  amount  of  the  policy. 

Under  all  the  circumstances,  if  the  boat  was 
not  repaired  and  tendered  in  a  reasonable  time, 
it  was  the  fault  of  the  plaintiff;  and  the 
plaintiff  should  be  held  to  the  strict  letter  of 
the  contract,  which  is  to  pay  his  proportion  of 
the  expenses  of  raising  and  repairing  the  boat, 
the  defendant  being  held  to  a  complete  repair 
of  the  boat,  or  to  the  payment  of  such  a  sum 
as  would  be  necessary  to  put  her  in  complete 
repair,  and  by  this  rule  the  plaintiff  is  entitled 
to  no  judgment  on  the  policy. 

Cases  are  cited  by  defendant  in  error,  to 
show  that  when  the  vessel  is  not  repaired  and 
tendered  in  a  reasonable  time,  the  Insurance 
Company  is  liable  as  for  a  total  loss.  Ip  those 
cases  it  was  held,  that  where  the  vessel  is  not 
tendered  in  a  reasonable  time,  the  defendant 
forfeited  his  right  to  return  her,  and  was  con- 
sidered as  having  accepted  the  abandonment. 
In  the  case  of  Reynolds  v.  Ocean  Ins.  Co.  1 
Met.  160,  the  language  of  the  court  is:  '*The 
vessel  was  not  tendered  in  a  reasonable  time, 
and  by  the  delay  defendants  forfeited  their 
right  to  return  her,  and  must  be  considered  as 
having  accepted  the  abandonment."  But  in 
this  case  the  court  below  expressly  find  the 
fact  to  be  that  there  was  no  acceptance  of  an 
abandonment;  and  yet  it  imposes  upon  the  de- 
fendant the  consequences  of  such  an  accept- 
ance— ^that  is,  a  liability  for  a  total  loss. 

Messrs.    Glover    &    Shepley   and   John    H. 
Sankin,  for  defendant  in  error: 

Although  the  abandonment  might  not  have 
been  binding  upon  the  assurers  in  this  case 
when  it  was  made,  yet  their  failure  to  properly 
repair  the  vessel  and  tender  her  to  the  assured 
within  a  reasonable  time,  made  the  abandon- 
ment complete,  and  the  Insurance  Company  li- 
able as  for  a  total  loss. 
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Peele  v.  Suffolk  Ins.  Co.  7  Pick.  254;  Rcy- 
nolds  V.  Ocean  Ins.  Co.  1  Met.  160;  Peele  v. 
Merch.  Ins.  Co.  3  Mason,  27;  Norton  v.  Lexing- 
ton Ins.  Co.  16  111.  235;  Reynolds  v.  Ocean  Ins* 
Co.  22  Pick.  191. 

The  defendant  assumes,  upon  the  authority 
of  the  case  last  cited,  that  the  plaintiff  waa 
bound  to  point  out  the  deficiencies  in  the  re- 
pairs made  necessary  by  the  sinking  of  the 
boat. 

Such  is  not  the  law  of  that  case.  The  court 
simply  declared  the  consequences  that  should 
follow  if  the  defects  were  pointed  out  by  the 
assured,  and  not  supplied  by  the  underwriters, 
etc. 

As  the  assurers  in  this  case  well  knew  that 
they  had  not  properly  repaired  the  vessel,  it 
would  have  b^n  an  idle  ceremony  to  notify 
them  thereof.  The  law  never  requires  a  party 
to  do  an  entirely  useless  thing. 

I^Ir.  Justice  Strong  delivered  the  opinion  of 
the  court: 

Nothing  in  this  record  requires  us  to  look 
beyond  *the  special  finding  of  the  facts  ['465 
made  by  the  court,  or  to  do  more  than  deter- 
mine whether,  upon  the  facts  found,  the  plain- 
tiff below  was  entitled  to  the  judgment  given. 

By  the  finding  it  is  established  that  the  boat 
insured  struck  a  snag  and  sunk  in  the  Missouri 
River,  on  the  3d  day  of  November,  1865,  and 
that  the  injury  was  caused  by  one  of  the  perils 
against    which    the    Company    had    insured. 
Though  the  plaintiff  had  no  right  to  abandon 
for  a  total  loss,  he  gave  notice  that  he  did  so 
abandon,  but  the  defendants  did  not   accept 
such  abandonment.    They  did,  however,  under 
the  provisions  of  the  policy,  take  possession  of 
the    vessel    for    the    purpose    of    raising    and 
^repairing  her,  and  returning  her  to  the  ['463 
plaintiff.    Accordingly    they   raised    the    boa^ 
proceeded  to  repair  her  and  tendered  her  to  the 
plaintiff  at  the  home  port,  on  the  9th  of  May, 
1866,  more  than  six  months  after  she  had  been 
injured.    It   was   further  found,  that  the   re- 
pairs   and   tender   were   not    made    within    a 
reasonable  time;  that  hcd  the  boat  b€«n  ten- 
dered earlier  in  the  season,  so  as  to  be  used  for 
the  spring  trade  on  the  river,  she  would  have 
been  worth  $5,000  more  to  the  plaintiffs;  that 
when  she  was  tendered  to  him,  the   repairs 
made  were  not  sufficient  to  indemnify  him  from 
the   injury  the   boat   had  sustained;    that   it 
would  have  required  an  expenditure  of  $5,000 
more    to    have    made    the    additional    repairs 
necessary  to  complete  the  indemnity;  and  that 
the  plaintiff  refused  to  receive  the  boat  when 
she  was  tendered  to  him,  but  did  not  point  oat 
the  deficiencies  in  the  repairs.    It  is  still  fur- 
ther found  that  the  expense  of  raising  and  re- 
pairing the  boat  actually  incurred  by  the  de- 
fendants was  $12,150.62  of  which  $1,763.70  was 
the  cost  of  the  repairs  made;  that  the  boat,  as 
tendered  to  the  plaintiff,  was  worth  $12,000, 
and  that  when  injured  she  was  worth  $25,000. 
Upon  the  facts  thus  found,  the  circuit  court 
gave  judgment  for  the  plaintiff,  for  the  amount 
named  in  the  policy. 

As  the  sum  insured  by  the  policy  was  not 
pjcater  than  the  sum  required  to  make  the  ad- 
ditional repairs  necessary  to  indemnify  the 
plaintiff,  it  is  difficult  to  perceive  why,  in  any' 
aspect  of  the  case,  he  was  not  entitled  to  the 
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judgment  given.  The  defendants  eomplain, 
howeTer,  that  they  have  been  held  liable  as  for 
a  constructive  loss,  when  there  was  no  right  to 
abandon,  and  when  the  abandonment  of  which 
the  plaintiff  gave  notice  was  not  accepted. 
Doubtless,  had  the  defendants  taken  possession 
of  the  boat,  as  they  were  authorized  to  do,  by 
the  provisions  of  the  policy,  and  had  they 
raised,  completely  repaired,  and  returned  her 
to  the  plaintiff  in  a  reasonable  time,  they  could 
not  have  been  held  liable  for  a  total  loss.  It 
is  an  established  fact  that  there  was  no  right 
to  abandon  when  they  did  take  possession  of 
the  vesseL  And  it  was  expressly  stipulated  in 
the  policy,  that  the  acts  of  the  assured,  or  in- 
aurers,  or  of  their  joint  or  respective  agents,  in 
preserving,  securing  or  saving  the  property  in- 
sured, in  case  of  danger  or  disaster  should  not 
be  considered,  or  held  to  be,  a  waiver  or  ac- 
ceptance of  an  abandonment.  It  is  well  set- 
tled, however,  that  an  offered  abandonment 
may  be  accepted,  even  when  the  assured  has 
no  right  to  ift>andon,  and,  if  accepted,  it  must 
be  with  its  consequences.  And  an  acceptance 
need  not  be  expressly  made.  It  may  even  be 
refused,  and  yet  the  insurers,  by  their  conduct, 
may  make  themselves  liable  as  for  a  total  loss. 
Though,  by  the  terms  of  the  policy,  these  de- 
fendants liad  a  right  to  take  possession  of  the 
boat,  and  repair  her  for  account  of  the  plain- 
tiff, yet  this  was  a  privilege  accorded  to  them 
only,  that  they  might  thus  make  indemnity 
for  the  loss.  Taking  possession  to  make  par- 
tial repairs,  not  amounting  to  indemnity,  was 
not  contemplated  by  the  contract.  It  was  not 
authorized.  Nor  did  the  contract  warrant  tak- 
ing possession  of  the  boat,  and  holding  her  for 
an.  unreasonable  time.  The  insurers  were 
bound  to  repair  and  return  without  unneces- 
sary delay.  In  holding  longer  than  was  neces- 
466*]  saiy  *for  making  repairs,  they  must  be 
regarded  as  acting,  not  as  insurers,  but  as 
owners,  for  they  lutd  no  other  authority  than 
that  of  owners  for  their  failure  to  return  with- 
ia  a  reasonable  time.  Their  action  was,  there- 
fore, a  substantial  recognition  and  acceptance 
of  Uie  abandonment  of  which  they  had  been 
notified,  for  in  no  other  way  had  they  become 
owners.  On  no  other  theory  can  this  delay  be 
considered  lawfuL  It  is  true  the  policy  stip- 
ulated that  the  acts  of  the  insurers  m  pre- 
servings securing  or  saving  the  property  insured 
in  case  of  danger  or  disaster,  should  not  be 
considered  or  held  an  acceptance  of  abandon- 
ment, but  this  manifestly  refers  only  to  au- 
thorized acts.  Retaining  possession  of  the 
boat  an  unreasonable  time,  and  then  offering  to 
return  her  unrepaired,  were  not  authorized  acts 
and,  consequently,  they  are  unaffected  by  the 
stipulation.  They  must,  therefore,  be  regarded 
as  constructive  acceptance  of  an  abandonment. 
This  is  a  principle  asserted  and  well  sustained 
by  the  autnorities.  In  Peele  v.  The  Suffolk  In- 
surance Company,  7  Pick.  254,  where  the  jury 
liad  found  that  tiie  underwriters,  who  had  tak- 
en possession  of  the  stranded  vessel,  had  not 
offered  to  restore  her  in  a  reasonable  time,  the 
court  said:  The  underwriter  has  his  duties  as 
well  as  his  rights.  If  he  take  the  vessel  into 
his  possessicm  to  repair  her,  he  must  do  it  as 
expiNlitiously  as  possible,  in  order  that  the 
voyage  if  not  completed,  may  not  be  destroyed. 
If  he  delay  the  repairs  beyond  a  reasonable 
9  Wall. 


time,  he  forfeits  his  right  to  return  the  ship, 
and  must  be  considered  as  taking  her  to  him- 
self under  the  offer  to  abandon."  The  prin- 
ciple, said  the  court,  rests  upon  the  very  nature 
of  the  law  of  insurance,  which  is  a  fair  and 
honest  indemnity  for  loss.  The  same  doctrine 
was  asserted  in  Reynolds  v.  The  Ocean  Insur- 
ance Company,  1  Met.  160,  and  it  was  also  held 
that  the  underwriter's  duty  and  liability  in 
such  a  case,  are  not  varied  by  a  clause  in  the 
policy  of  insurance,  stipulating  "that  the  acts 
of  the  assurers  in  recovering,  saving,  and  pre- 
serving the  property  insured  in  case  of  dis- 
aster, shall  not  be  considered  an  acceptance 
of  an  abandonment."  Such,  also,  was  the  rul- 
ing in  a  case  between  the  same  parties,  22 
Pick.  191,  and  •in  Norton  v.  The  Lex-  ["^^ 
ington  Fire,  Life  and  Marine  Insurance  Com- 
pany, Id  111.  235.  It  is  in  our  judgment  sus- 
tained by  sound  reason. 

The  plaintiffs  in  error,  however,  insist  that 
the  doctrine  cannot  be  applied  to  the  present 
case,  because  the  court  below  found  there  was 
no  right,  under  the  facts  shown  on  the  part  of 
the  plaintiff,  to  abandon  for  a  total  loss,  al- 
though he  gave  notice  that  he  did  so  abandon, 
and  that  there  was  no  acceptance  by  the  in- 
surers of  such  an  abandonment.  But  this  must 
be  considered  in  connection  with  the  other 
facts  foimd.  It  is  equallv  a  fact  in  the  case, 
that  the  defendants  took  possession  of  the 
boat,  repaired  her  very  insufficiently,  and  after 
having  held  her  an  unreasonable  time,  offered 
to  return  her.  The  legal  effect  of  this  we  have 
seen.  Taking  these  facts  together,  the  finding 
that  the  defendants  did  not  accept  the  aban- 
donment which  the  plaintiff  offered  at  a  time 
when  he  had  no  right  to  abandon,  means  no 
more  than  that  there  was  no  express  or  avowed 
acceptance.  This  is  quite  consistent  with  the 
judgment  that,  by  their  failure  to  return  the 
boat  within  a  reasonable  time,  they  made 
themselves  liable  to  pay  the  full  amount  of 
the  policy. 

We  cannot  follow  the  plaintiffs  in  error  into 
an  examination  of  the  evidence,  in  order  to  in- 
quire whether  it  was  not  the  fault  of  the  as- 
sured that  the  boat  was  not  repaired  and  ten- 
dered to  him  in  a  reasonable  time.  Our  judg- 
ment is  necessarily  founded  exclusively  upon 
the  finding  of  facts  by  the  court.  That  is 
equivalent  to  a  special  verdict,  and  upon  that 
we  think  the  plaintiff  below  was  entitled  to 
the  judgment  which  he  obtained. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


GUHX)  PFISTER  and  Nicholas  Johnson,  Claim- 
ants of  the  Schooner  6rey  Eagle,  Appts^ 

V. 

JOHN  GREENING  and  Charles  N.  Deott. 
(See  S.  C.  "The  Gray  Eagle,"  9  Wall.  505-512.) 
Negligence  in  vessel— contribution  for  damage. 

The  omission  to  exhibit  the  proper  light  thoush 
a  fault  which  puts  a  vessel  prima  facie  in  the 
wrong,  does  not  exempt  other  vessels  from  the 
consequences  of  negligence  on  their  part. 

It  is  fundamental  rule  of  admirsity  law,  that 
where  both  parties  are  In  fault,  both  most  con- 
tribute to  make  good  the  damage. 

'  [No.    148.] 
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Argued  Mar.  24,  1870.    Dedded  Apr.  11,  1870. 

A  PPEAL  from  the  Circuit  Court  of  the  Unit- 
A  ed  States  for  the  District  of  Wisconsin. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Wisconsin,  hy  the  appellees,  to  recover  dam- 
ages sustained  by  a  collision. 

The  said  court  entered  a  decree  dismissing 
the  libel.  Hie  court  below  reversed  this  de- 
cree on  appeal,  on  the  ground  that  both  ves- 
sels were  m  fault,  and  entered  a  decree  in 
favor  of  the  libelants,  for  $6,805.35,  being  half 
the  damages  sustained,  and  half  the  costs; 
whereupon  the  claimants  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  N.  J.  Emmons  and  J.  H.  Van  Dyke, 
for  appellants: 

The  perseverance  was  engaged  in  a  direct 
violation  of  positive  law;  and  if  the  unlawful 
act  was  ev^n  contributory  only  to  the  injury, 
she  cannot  recover. 

Article  2  enacts:  "The  lights  mentioned  in 
the  foUowing  articles  and  no  others,  shall  be 
carried  in  all  weather  bstween  sunset  and  sun- 
rise." 

She  did  not  set  up  a  false  light  to  avoid  any 
immediate  or  impending  danger.  Her  grave  of- 
fense was  voluntary.  She  was  on  good  and 
safe  anchorage  ground;  and  merely  to  econo- 
mijEe  a  few  hours  time,  she  hazarded  life  and 
property,  and  brought  upon  herself  the  Just 
penalty  of  her  wrong. 

Her  non-observance  of  the  regulations  was 
not  necessary  nor  even  proper;  it  was  a  will- 
ful default ;  and  there  are  no  circumstances  ap- 
pearing in  the  case,  tending  to  show  that  a  de- 
parture from  the  regulation  was  necessary. 
Had  she  been  compelled  by  stress  of  weather 
to  keep  under  way,  her  act,  perhaps,  might  be 
differently    considered. 

In  construing  the  Act  of  July  7,  1838,  Mr. 
Justice  Wayne  said,  in  the  case  of  Waring 
V.  Clarke,  5  How.  465:  "If  a  collision  occurs 
between  steamers  at  night,  and  one  of  them 
has  not  signal  lights,  she  will  be  held  responsi- 
ble for  all  losses,  until  it  is  proved  that  the 
eollision  was  not  the  consequence  of  it." 

The  Delaware  v.  The  Osprey,  2  Wall.  Jr.  275. 

The  Grey  Eagle  used  the  diligence  which 
good  seamanship  dictated,  and  all  that  the  law 
requires,  acting  upon  the  supposition  that  The 
Perseverance  had  truthfully  indicated  her  po- 
sition. 

Strout  ▼.  Foster,  1  How.  80;  The  Delaware 
V.  The  Osprey,  [supra] ;  Peck  v.  Sanderson,  17 
How.  178,  15  L.  ed.  205;  The  Columbus,  Abb. 
Adm.  384;  The  Grace  Girdler,  ante,  113;  The 
Nichols,  ante,  157. 

The  Grey  Eagle  cannot  be  held  responsible 
for  what  may  afterwards  prove  to  have  been 
an  error  or  mistake  in  orders  given  in  a 
moment  of  peril  and  danger,  and  when  the  col- 
lision had  become  inevitable  or  imminent,  nor 
for  mistakes  originating  in  or  proceeding  from 
the  fault  of  the  other  vessel. 

The  Genesee  Chief,  12  How.  443;  Fashion  v. 
Wards,  6  McLean,  152;  The  Northern  Indiana, 
3  Blatchf.  92;  Union  S.  Co.  ▼.  N.  Y.  &  Virg. 

74* 


S.  Co.  24  How.  307,  16  L.  ed.  600;  The  Nichols 
(ante,  157);   The  Columbus,  Abb.  Adm.   384. 

If  we  concede  all  the  fault  that  is  attributed 
to  us  by  the  circuit  court,  there  should  have 
been  no  division  of  damages.  At  most,  the 
faults  were  egresiously  imequal,  and  the  de- 
cree dismissing  the  libel  should  have  been  af- 
firmed. 

Ralston  t.  The  State  Rights,  Crabbe,  22; 
Wilson  V.  The  Envoy,  1  Phil.  138;  Ward  v. 
The  M  Dousman,  6  McLean.  231;  The  Nichols 
(ante,  157). 

Messrs.  George  Willey  and  John  E.  Carey, 
for  appellees: 

Under  the  established  doctrine  of  this  courts 
the  findings  of  the  circuit  court,  unless  palpa- 
bly erroneous,  are  to  be  taken  as  final  on  ques- 
tions of  fact,  and  the  circuit  court  having 
found  as  a  fact  that  there  were  grave  contrib- 
uting faults  on  the  part  of  the  appellants^ 
vessel,  we  are,  in  strictness,  relieved  from  fur- 
ther discussion  of  the  case. 

The  Grafton,  1  Blatchf.  173;  The  Samson, 
4  Blatchf.  28;  Walsh  v.  Rogers,  13  How.  283; 
The  Mareellus,  1  Black.  414,  17  L.  ed.  217; 
The  Potomac,  2  Black,  581,  17  L.  ed.  263; 
Newell  T.  Norton,  3  Wall.  257-268,  18  L.  ed. 
271-273. 

The  exigencies  of  the  vessel  having  reference 
to  the  lateness  of  the  season,  the  extent  of 
the  voyage  to  be  accomplished,  and  her  duty 
toward  her  cargo,  made  it  improper  for  her 
to  incur  the  delay  of  lying  by  at  night.  She 
bad  lost  her  signal  lights  by  stress  of  weather, 
and  had  been  unable  to  replace  them. 

It  was,  then,  a  question  of  lying  by  at 
night,  incurring  a  probable  loss  of  her  voyage 
and  great  responsibilities  as  to  both  vessel  and 
cargo,  or  proceeding,  showing  the  best  light 
she  could  to  call  attention  of  other  vessels  to 
her,  the  night  (as  we  shall  see  in  another  con- 
nection) being  light  enough  for  other  vessels  to 
see  her  and  determine  her  course  in  ample  time 
to  avoid  her.  Undoubtedly,  the  rules  of  navi- 
gation prescribed  by  the  Act  of  Apr.  20,  I8d4» 
are  to  be  observed.  But  article  10  expressly 
provides  that  "In  obeying  and  construing  these 
rules,  due  regard  must  be  had  to  all  (^ngera 
of  navigation." 

It  is  evident  from  the  whole  decision  of  the 
district  judge,  that  no  grave  consideration  was 
given  to  the  question,  whether  there  might 
not  have  been  mutual  faults  which  would  re- 
quire a  division  of  the  damages. 

It  is  to  this  proposition,  and  to  our  claim 
that  the  case,  if  it  shows  fault  on  our  part, 
equally  shows  gross  fault  on  the  part  of  The 
Grey  Eagle,  that  we  mainly  ask  the  considera- 
tion of  this  court. 

The  light  was  discovered  a  mile  away. 
Grant  that  its  first  indication  would  be  of  a 
vessel  at  anchor.  It  is  not  certain  that  the 
least  vigilance,  or  even  ordinary  attention  to 
the  light  after  it  was  made,  would  have  cor- 
rected the  error  at  once;  and  yet  it  was  not 
discovered  until  tbey  were  within  "about  three 
lengths"  of  each  other. 

The  course  of  the  vessels  respectively  was 
E.  by  S.  and  W.  N.  W.,  obviously  oonverg^ 
ing  courses.  The  Perseverance  held  her  course 
of  E.  by  S.  close-hauled,  until  the  very  instant 
of  collision,  as  was  her  duty. 
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The  ]6Mt  ¥^tching  of  the  light  after  the 
first  ohseryation  had  been  made,  would  have 
admonished  The  Grey  Eagle  that  our  light  was 
moTing,  that  as  she  had  the  wind  free  and  on 
the  larboard  side,  it  was  her  duty  to  avoid  our 
vessel  which  had  the  wind  on  her  starboard 
side.  And  'she  would  have  discovered  this  in 
ample  time  to  do  so,  if  she  had  nven  any  at- 
tention to  the  movements  of  our  light. 

The  night  was  such  that  the  sails  of  The 
Perseverance  could  easily  have  been  seen  a 
quarter  of  a  mile  off. 

Is  it  to  be  held  that  a  careless,  hasty  obser- 
vation of  objects  ahead,  which  a  vessel  is 
rapidly  nearing,  is  sufficient,  and  that  iipon 
such  an  observation,  it  is  good  and  prudent 
seamanship  to  dismiss  all  further  care  or  at- 
tention to  the  matter?  Will  such  a  rule  con- 
tribute to  the  safety  of  navigation? 

And  in  this  connection  we  beg  to  refer  to 
Chamberlain  v.  Ward,  21  How.  548,  16  L.  ed. 
211.  There  the  defendants'  vessel  was  held  in 
fault  for  not  displaying  the  proper  light.  ''The 
weight  of  the  testimony,'*^  the  court  says, 
"tends  strongly  to  show  that  they  were  little 
better  than  if  they  had  been  actually  extin- 
guished." What  stronger  case  could  be  put, 
as  to  fault  in  respect  to  lights?  And  yet,  the 
court  goes  on  to  inquire  whether  the  night  was 
not  such  as  to  have  enabled  the  steamer  to 
see  the  propeller,  though  substantially  with- 
out any  light,  in  ample  time  to  avoid  the 
collision,  and  find  the  steamer  equally  in  fault 
for  not  doing  so,  and  divide  the  damages. 

The  court  says:  "AH  we  mean  to  decide  is: 
that  the  neglect  of  the  propeller  to  show  sig- 
nal lights,  (Ud  not  vary  the  obligations  of  The 
Atlantic  to  observe  the  rules  of  navigation, 
and  to  adopt  all  reasonable  and  necessary  pre- 
caution to  prevent  the  collision." 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

This  case  is  an  appeal  in  admiralty  from  the 
Circuit  Court  of  Wisconsin,  reversing  a  decree 
of  the  district  court.  The  libel  was  filed  by 
the  appellee  as  owner  and  master  of  the 
schooner,  Preseveranoe,  which,  with  her  cargo, 
was  sunk  by  collision  with  The  Grey  Eagle,  in 
the  Straits  of  Mackinaw  about  two  .o'clock 
A.  M.  on  the  24th  day  of  November,  1864.  The 
Perseverance  had  lost  her  lights  in  a  storm, 
506*]  and  was  sailing  *with  a  white  light  con- 
trary to  the  rules  prescribed  by  the  Act  of 
Congress  approved  April  22,  1864.  She  was 
sailing  down  the  strait  on  a  course  E.  by  S., 
with  the  wind  south,  and  discovered  the  lights 
of  The  Grey  Eagle  about  a  mile  ahead,  coming 
up  the  strait  on  a  course  of  about  W.  N.  W. 
The  witnesses  differ  a  little  as  to  these  points, 
but  this  is  according  to  the  testimony.  The 
libel  alleges,  and  the  evidence  of  the  appellees 
corresponds  with  the  statement,  that  when  The 
Grey  Eagle  was  first  seen,  or  soon  afterwards, 
<^he  showed  a  red  light;  but  that  this  soon 
disappeared,  after  which  she  showed  a  green 
H^rht  until  near  the  moment  of  the  collision, 
when  she  again  showed  her  red  light.  The 
libelants  claim  that  they  had  a  right  to  sup- 
pose that  The  Grey  Eagle  would  pass  on  the 
starboard  of  The  Perseverance,  but  that  short- 
ly before  the  disaster  she  kept  away,  and  al- 
9  Wall. 


though  the  master  of  the  latter  called  on  her 
to  'Tuff"  several  times,  in  a  loud  voice,  and 
at  the  same  time  ordered  his  own  man  at  the 
wheel  to  put  the  wheel  hard  a-starboard.  The 
Grey  Eagle  made  no  reply,  but  kept  on  her 
course,  and  in  less  than  two  minutes  struck 
The  Perseverance,  stem  on,  abreast  the  star- 
board quarter,  with  such  force  as  to  sink  her 
in  about  two  minutes,  the  master  and  crew 
with  difficulty  saving  their  lives. 

The  district  court  dismissed  the  libel,  princi- 
pally on  the  ground  that  The  Perseverance, 
having  lost  her  lights,  ought  to  have  laid  by 
at  andior  in  the  night  time,  and  was  expressly 
prohibited  from  sailing  with  a  white  light. 
The  circuit  court  reversed  this  decision,  and 
decreed  that  both  vessels  were  in  fault,  and 
that  the  damages  should  be  divided  between 
them. 

The  appellants  in  this  court,  as  in  the  courts 
below,  strongly  relied  on  the  point,  that  The 
Perseverance  was  sailing  with  a  white  li^ht  at 
night,  contrary  to  the  express  prohibition  of 
the  statutory  regulations  in  that  behalf,  and, 
therefore,  that  the  common  law  rule,  which 
prohibits  a  recovery  by  a  party  who  was  him- 
self in  fault,  and  who  contributed  to  the  dam- 
age sustained,  ought  to  be  applied  to  her.  But 
this  court  has  frequently  held  that  the  omis- 
sion to  exhibit  proper  light,  though  a  fault 
which  undoubtedly  puts  a  vessel  prima  facie 
in  the  wrong,  does  not  exempt  other  vessels 
from  the  consequences  of  negligence  on  their 
part.  It  was  so  decided  in  the  case  of  Cham- 
berlain V.  Ward»  21  How.  548,  567,  16  L.  ed. 
211,  217.  That  case  arose  under  the  Act  of 
March  2,  1849,  it  is  true;  but  that  Act  seems 
quite  as  stringent  in  its  provisions  as  the  Act 
of  1864,  and  the  court,  in  reference  to  this 
question,  says:  "Failure  to  comply  with  the 
regulation,  in  case  a  collision  ensues,  is  de- 
clared to  be  a  fault,  and  the  offending  party  is^ 
made  responsible  for  all  losses  or  damage  re- 
sulting from  the  neglect;  but  it  is  not  declared 
by  that  section,  or  by  any  other  rule  *of  [*5ii 
admiralty  law  in  the  jurisprudence  of  the 
United  States,  that  the  neglect  to  show  signal 
lights,  on  the  part  of  one  vessel,  discharges 
the  other  as  they  approach,  from  the  obliga- 
tion to  adopt  all  reasonable  and  practicable 
precautions  to  prevent  collision.  Absence  of 
signal  lights  in  cases  falling  within  the  Acta 
of  Congress,  renders  the  vessel  liable  to  the  ex- 
tent already  mentioned,  but  it  does  not  confer 
any  right  upon  the  other  vessel  to  disregard  or 
violate  the  laws  of  navigation,  or  to  neglect 
any  reasonable  and  practicable  precaution  to 
avoid  a  collision  which  the  circumstances  af- 
ford the  means  and  opportunity  ^  adopt." 
21  How.  567,  16  L.  ed.  218.  We  are  of  opin- 
ion that  the  same  construction  must  be  given 
to  the  Act  of  1864,  and  that  the  exhibition 
of  a  prohibited  light,  as  well  as  the  omission 
to  exhibit  the  proper  lights,  is  insufficient  to 
relieve  another  vessel  from  the  duty  of  observ- 
ing the  laws  of  navigation  and  of  using  all 
practicable  precautions  to  avoid  a  collision.  It 
is  a  fundamental  rule  of  admiralty  law  that 
where  both  parties  are  in  fault,  both  must  con- 
tribute to  make  good  the  damage,  and  this  rule 
will  not  be  deemed  to  be  abrogated  without 
an  express  declaration  of  Congress  to  that  ef- 
fect 
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Supposing,  then.  The  Perseverance  to  have 
been  in  fault  for  not  supplying  herself  with 
red  and  green  lights,  ana  for  exhibiting  a 
iKrhite  light,  or  for  not  casting  anchor  and  ly- 
ing by  till  morning,  or  for  any  other  reason — 
which,  as  her  owner  or  master  has  not  ap- 
pealed, it  is  to  be  presumed  she  was — (see  Chit- 
tenden V.  Brewster,  2  Wall.  196,  17  L.  ed.  841; 
McDonough  ▼.  Dannevy,  3  Dall.  198) — ^the  on- 
ly remaining  question  for  us  to  consider  is, 
whether  the  Grey  Eagle  was  also  in  fault,  so 
as  to  be  chargeable  with  contributing  to  the 
collision.  This  question,  we  think,  has  been 
properly  answer^  by  the  circuit  court.  It  is 
admitted  by  the  answer  of  the  appellants  that 
the  light  of  The  Perseverance  was  seen  when 
about  a  mile  distant,  bearing  about  one  point 
on  The  Grey  Eagle's  port  bow,  and  was  sup- 
posed to  be  a  light  on  shore,  or  upon  a  vessel 
at  anchor;  and  that  The  Grey  Eagle  was  kept 
away  about  a  point  and  steadied  in  her  course 
to  give  berth  to  the  light;  and  that  it  was  not 
5xa*]  discovered  *to  be  a  vessel's  light  in 
motion,  by  the  commanding  officer,  until  The 
Perseverance  was  within  three  lengths  of  her. 
This  is  a  very  reniarkable  admission.  The 
courses  of  the  two  vessels,  after  this  light 
was  seen,  must  have  bien  at  an  angle  of  about 
two  points  of  the  compass  with  each  other, 
and  it  is  demonstrable  from  all  the  evidence 
taken  together  that  The  Perseverance  must 
have  passed  from  The  Grey  Eagle's  port  bow  to 
her  starboard  bow  before  the  collision  took 
place,  and  yet  it  is  said  that  the  commanding 
officer  did  not  discover  that  the  light  was  in 
motion  until  within  three  lengths  of  her.  The 
appellees'  witnesses  all  testify  that  the  red 
light  of  The  Grey  Eagle  was  first  seen,  and 
then  disappeared,  after  which  her  green  light 
only  was  seen  until  just  before  the  collision. 
This  shows  that  The  Perseverance  had  crossed 
The  Grey  Eagle's  course  and  that  her  motion 
must  have  been  seen  had  a  proper  lookout 
been  kept  on  the  latter.  It  also  shows  that 
The  Perseverance  properly  kept  on  her  course; 
and  had  The  Grev  Eagle  kept  on  hers,  the  col- 
lision would  not  have  occurred.  The  night  was 
not  dark;  the  sails  of  the  vessels  could  be 
seen  nearly  or  quite  a  quarter  of  a  mile. 
It  seems  to  us  evident  that  there  must  have 
been  great  negligence  on  the  part  of  those 
having  charge  of  The  Grey  Eagle.  From  the 
evidence  of  the  appellants'  witnesses  it  ap- 
pears that  there  was  much  confusion  on  board 
of  her  just  as  the  collision  was  about  to  take 
place.  One  of  the  men  on  the  lookout  for- 
ward says:  "When  I  sung  out  to  put  the 
wheel  down,  the  mate  sung  out  to  put  the 
wheel  up."  The  man  at  the  wheel  testified  to 
the  same  thing,  and  says  that  he  obeyed  the 
mate's  orders,  and  that,  undoubtedly,  caused 
Ihe  collision.  Had  the  mate  been  on  the  look- 
out, as  an  officer  in  command,  with  a  light 
ahead,  ought  to  have  been,  the  difficulty  would 
not  have  occurred.  We  are,  therefore,  of  opin- 
ion that  the  men  in  charge  of  The  Grey  Eagle 
were  delinquent  in  their  duty  under  the  cir- 
cumstances of  the  case,  and  that  this  delin- 
quency contributed  to  cause  the  collision  in 
Suestfon  and,  as  a  consequence,  that  the  loss 
hould  be  divided  between  the  parties. 
The  decree  of  the  Circuit  Court  is  affirmed. 
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•THE  STEAMBOAT  KEOKUK  and  [•517 
Barge  Farley,  The  La  Crosse  and  Minnesota 
Steam  Packet  Company,  Claimant  and  Re- 
spondent, and  William  F.  Davidson*  Stipu- 
lator of  said  Claimant,  Appt.* 

v. 
JOHN  ROBSON. 

(See  S.  a  The  Keokuk,''  9  Wall.  617-^L) 

Lien  on  vessel  by  owner  of  cargo— when  creftt* 

ed. 


The  owner  of  the  cargo  has  a  lien  on  the  

for  any  Injury  he  may  sustain  hy  the  fault  of  tlia 
vessel  or  the  master. 

But  the  law  creates  no  lien  on  the  vessel  as  a 
security  for  the  performance  of  a  contract  to  trans- 
port a  cargo,  until  some  lawful  contract  of  af- 
freightment is  made,  and  the  cargo  has  heen  de- 
livered to  the  custody  of  the  master. 

[No.  .140.] 
Argued  Mar.  22,  1870.    Decided  Apr.  11,  1870. 

THE  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the 
District  of  Wisconsin,  by  the  appellee,  to  re- 
cover damages  for  an  alleged  failure  to  deliyer 
a  cargo  of  wheat,  according  to  contract.  A 
decree  was  entered  by  said  court  in  favor  of 
the  libelant,  for  $3,972.30,  and  costs.  This  de- 
cree having  been  affirmed,  on  appeal,  by  tha 
court  below,  the  claimant  took  an  appeal  to 
this  court.  A  further  statement  of  the  case 
appears  in  the  opinion  of  the  court. 

Mr.  John  W.  Gary,  for  appellant: 

The  reception  of  goods  by  the  master  on 
board  of  the  ship  or  boat,  or  at  a  wharf  near 
the  ship  or  boat,  for  the  purpose  of  carriue 
thereon,  or  by  any  person  authorized  by  the 
master  *or  owner  to  receive  thereon,  binds  the 
ship  or  boat  to  the  safe  carriage  and  delivery 
of  the  goods. 

1  Pars.  Mar.  L.  132,  133,  and  n. 

The  vessel  is  liable  for  damages  to  goods  de- 
livered before  bills  of  lading  are  signed.  Small 
v.  Corwith,  10  Law  Rep.  198. 

It  is  not  essential  to  the  validity  of  a  eon- 
tract  of  affreightment,  that  a  bill  of  lading 
should  be  sign^  by  the  master,  even  when  he 
has  control  of  the  ship  by  a  verbal  agreement 
with  the  owners. 

Fland.  Ship.  450,  and  n;  1  Conk.  Adm.  131. 

The  law  creates  no  lien  on  a  vessel,  as  ae- 
curity  for  the  performance  of  a  contract  to 
transport  cargo,  until  a  cargo  is  shipped  under 
it.  The  Freeman  v.  Buckingham,  18  How. 
182-188,  15  L.  ed.  341,  343. 

In  Vanderwater  v.  Mills,  19  How.  82,  15  li 
ed.  550,  the  Supreme  Court  of  the  United 
States  laid  down  the  following  rule  in  ad- 
miralty: "Maritime  liens*  are  strict\  juris,  and 
will  not  be  extended  by  construction.'* 

But  this  rule  is  explained  in  Bulkley  t.  Cot- 
ton Co.  24  How.  386,  16  L.  ed.  599.  The  court 
says:  "It  is  insisted  that  the  vessel  is  ex- 
empt from  responsibility,  upon  the  ground 
that  the  one  hundred  bales  of  cotton,  to  be 
carried  on  his  vessel,  were  never  ladoi  <m 
board  her,  and  we  are  referred  to  several  caaea 
in  this  court,  and  in  England,  in  support  of 
this     position.    .    .    .    We     think     no     well 

Nora. — Lien  of  the  contract  of  alTrelghtmeiit  on 
the  vessel — see  note  to  The  Freeman  v.  Bockti&s- 
ham,  15  L.  ed.  U.  8.  842. 

76  u.  a 


ISCO. 


Turn  Keokuk  y.  Bobsoic. 


617-^21 


founded  distinction  can  be  made  as  to  the 
liability  of  the  owner  of  the  vessel,  between 
the  case  of  the  delivery  of  the  goods  into  the 
hands  of  the  master  at  the  wharf,  for  trans- 
portation on  board  of  a  particular  ship,  in  pur- 
suance of  the  contract  of  affreightment,  and 
the  case  as  made,  after  the  lading  of  the  goods 
upon  the  deck  of  the  vessel."  See  Newhall  v. 
The  R.  C.  Winslow,  3  Law  Monthly,  78. 

When  the  first  clerk  brought  the  bills  to  the 
captain  while  under  way,  he  had  notice  of  the 
shipment;  and  on  inouiring,  would  have  as- 
certained the  facts.  This  was  notice  to  put 
him  on  inquiry  about  the  barge,  if  he  had  been 
disposed  to  do  his  duty. 

Messrs.  N.  J.  Emmons  and  J.  H.  Van  Dyke, 
for  appellee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  libel  in  this  suit  was  filed  by  the  appel- 
lee against  the  steamer,  Keokuk,  to  recover 
damages  for  failing  to  deliver  a  cargo  of  wheat 
according  to  contract.  The  answer  denies  that 
there  was  any  contract  of  afi'reightment  bind- 
ing the  vessel  and  subjecting  it  to  a  maritime 
Hen,  and  this  presents  the  only  issue  in  the 
case.  It  appears  by  the  record  that  the  La 
Crosse  and  Minnesota  Steam  Packet  Company, 
a  corporation  engaged  in  the  carrying  trade  on 
the  Upper  Mississippi  River,  as  a  part  of  its 
business,  transported,  wheat  in  bulk  on  barges 
owned  by  it,  and  which  were  towed  by  its 
boats  between  La  Crosse,  Wisconsin  and  Wi- 
nona, Minnesota.  On  the  23d  day  of  October, 
1865,  the  steamer  Keokuk,  one  of  the  Com- 
pany's regular  line  of  boats,  towed  the  barge 
Farley  to  Winona,  and  left  her  there,  moored 
to  the  ddck.  Four  days  after  this,  and  while 
the  steamer  was  absent,  Robson,  a  shipper  at 
Winona,  without  notice  to  any  one  connected 
with  the  line  of  his  purpose  to  do  so,  took  pos- 
session of  the  barge  and  loaded  it  with  wheat 
to  be  sent  to  La  Crosse.  On  the  evening  of  the 
same  day  The  Keokuk  arrived  at  Winona,  and 
after  discharging  and  receiving  freight  and 
passengers,  left  on  her  return  trip  to  La  Crosse, 
without  the  barge,  which  was  found  on  the 
morning  of  the  next  day  at  the  dock,  sunk, 
and  the  wheat  seriously  damaged.  It  does  not 
appear  how  the  accident  occurred,  nor  is  it  im- 

Sortant,  in  the  view  we  take  of  the  case,  to 
etermine  that  question.  If  it  were,  we  would 
be  unable  to  account  for  it,  for  there  is  noth- 
ing in  the  record,  on  the  subject,  outside  of  the 
charge  that  the  barge  was  unseaworthy,  which 
the  evidence  does  not  sustain. 

It  is  a  principle  of  maritime  law  that  the 
owner  of  the  cargo  has  a  lien  on  the  vessel  for 
any  injury  he  may  sustain  by  the  fault  of  the 
vessel  or  the  master;  but  the  law  creates  no 
lien  on  a  vessel  as  a  security  for  the  perform- 
ance ot  a  contract  to  transport  a  careo  until 
some  lawful  contract  of  aflTreightment  is  made, 
and  the  cargo  to  which  it  relates  has  been 
delivered  to  the  custody  of  the  master  or 
some  one  authorized  to  receive  it.  The  Free- 
man V.  Buckingham,  18  How.  188,  15  L.  ed.  343. 
The  inquiry  then  arises  whether  there  was  any 
contract  to  carry  the  wheat  in  question,  and, 
if  so,  was  the  barge  containing  it  delivered  to 
the  custody  of  the  steamer?  It  is  very  clear, 
had  the  steamer  taken  the  barge  in  tow,  the 
9  Wall.  U.  S.,  Book  19. 


I  lien  would  have  attached,  although  the  bilb  of 
I  lading  were  not  executed,  because  the  act  of 
towing  the  barge  would  be  evidence  that  the 
grain  was  received,  and  •that  there  was  ['sao 
a  contract  to  carry  it  safely.  And  the  steam- 
er would  be  equally  liable  if  the  barge  had 
been  left  at  the  landing  by  the  fault  of  the 
officers  of  the  boat.  But  the  evidence  not  only 
fails  to  prove  this,  but  establishes  the  con- 
trary conclusion.  The  only  witness  on  the 
part  of  the  libelant,  whose  testimony  has  any 
bearing  on  the  subject,  is  his  book-keeper.  He 
says,  that  on  the  night  in  question  he  gave  to 
the  second  clerk  of  the  steamer,  who  was  on 
the  levee  checking  freight,  two  bills  of  lading, 
with  the  statement  (of  this  he  is  not  positive), 
"These  are  the  bills  of  that  barge,"  to  which 
the  clerk  made  some  assenting  remark.  But 
the  clerk  denies  that  he  knew  the  contents  of 
the  papers  when  handed  to  him,  or  that  any- 
thing was  said  at  the  time  from  which  he 
could  infer  their  contents.  And  his  subse- 
quent conduct  shows  that  the  observation  of 
the  book -keeper,  if  any  was  made,  failed  to 
arrest  his  attention;  for  he  put  the  papers  in 
his  pocket  and  remained  on  the  levee  until  he 
had  completed  his  work,  and  afterwards,  with- 
out examining  them,  placed  them  in  the  con- 
dition in  which  they  were  received  by  him  on 
the  desk  of  the  first  clerk. 

If  ae  is  not  mistaken  in  his  recollection,  that 
the  first  clerk  was  present  on  the  occasion,  and 
that  he  told  him  "here  are  the  bills"  (which 
is  very  doubtful  from  the  evidence),  yet  it  is 
manifest  the  first  clerk  attached  no  import- 
ance to  the  bills,  for  he  did  not  notice  them 
imtil  after  daylight,  when  The  Keokuk  was 
far  on  her  way  to  La  Crosse.  Each  clerk, 
doubtless,  acted  on  the  supposition  that  the 
other  knew  to  what  particular  freight  the 
bills  related,  but  it  seems  both  were  equally 
uninformed  concerning  them.  It  is  not  pre- 
tended that  in  any  other  way  than  this,  was 
any  information  conveyed  to  any  one  connect- 
ed with  the  boat  of  the  intended  shipment  of 
grain  by  the  libelant.  Neither  the  master,  nor 
any  person  on  the  steamer,  or  in  the  employ- 
ment of  the  Company,  had  notice  that  he  had 
taken  the  barge  and  loaded  it  with  grain,  or 
that  he  contemplated  doing  so.  If  it  be  con- 
ceded the  course  of  business  between  the  two 
parties  jurtified  him  in  taking  possession  of 
the  barge  and  loading  it,  without  the  direct 
permission  of  the  master,  yet  it  falls  far 
•short  of  showing  that  the  barge,  when  [*5az 
loaded,  was  considered  in  the  custody  of  the 
steamer  without  notice  to  any  of  her  officers. 
Indeed,  it  would  be  unreasonable  to  suppose 
the  parties  dealt  with  each  other  on  any  such 
understanding,  for  it  would  place  the  advan- 
tage altogether  on  the  side  of  the  shipper,  who 
would  be  relieved  of  care  and  risk  as  soon  as 
the  barge  was  filled  with  grain,  and  the  master 
could  exercise  no  discretion  about  receiving  it. 

As  there  was,  then,  no  agreement  in  this  case 
which  changed  the  legal  rights  of  the  parties, 
it  is  clear  the  steamer  is  not  subject  to  a  mar- 
itime lien.  The  wheat  and  barge  were,  at  the 
time  of  the  accident,  in  the  control  of  the  li- 
belant, and  their  custody  was  not  changed  by 
handing  unsigned  bills  of  lading  to  the  second 
clerk  of  the  steamer,  who  did  not  know  their 
contents,  nor  had  any  reason  to  suppose  they 
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related  to  the  barge,  Farley.  It  was  the  mis 
fortune  of  the  lebelant  that  he  tranfuicted  hU 
business  so  loosely,  and  if  it  be  the  Corpora- 
tion is  somewhat  to  blame  for  this,  the  steam- 
er has  not,  on  that  account,  committed  any 
fault  for  which  she  is  chargeable  in  admiralty. 
As  no  one  in  her  behalf  contracted  with  the  li- 
belant to  transport  the  barge  to  La  Crosse, 
and  as  he  did  nothing  to  transfer  the  posses- 
sion to  the  steamer,  the  libel  cannot  be  sus- 
tained. 

The  case  of  Bulkley  y.  Naiimkeag  Cotton 
Company,  reported  in  24  How.  386,  16  L.  ed. 
699, 18  ated  m  opposition  to  the  views  we  have 
presented,  but  it  is  not  applicable.  There  the 
goods  were  delivered  to  a  lighter  in  the  control 
of  the  ship;  here  the  shipper  took  control  of 
the  barge,  and  did  not  deliver  either  barge  of 
ca^o  to  the  steamer. 

The  decree  of  the  Circuit  Court  is  reversed; 
and  this  cause  is  remanded  to  that  court,  with 
directions  to  dismiss  the  libeL 


5a6*l  •THE  STEAMBOAT  KEOKUK  and 
Barge  Pat.  Brady,  The  La  Crosse  and  Min- 
nesota Steam  Packet  Company,  Claimant, 
and  Respondent,  and  Lewis  J.  Higby  and 
David  Ferguson,  Stipulators  of  said  Claim- 
ants* Appts., 

T. 

HOME  INSURANCE  COMPANY. 

(8.    C,    as    "The    Northern   Belle,"    9    Wall. 
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Carrier's   duty — seaworthy   vessel,   what   is— 
damages  from  rottenness  of  vessel. 

It  is  the  carrier's  doty  to  know  the  condition  of 
his  vessel,  and  to  see  that  she  Is  seaworthy. 

She  most  be  so  tight  that  the  water  will  not 
reach  her  cargo,  so  strong  that  ordinary  appli- 
cations of  external  force  will  not  spring  a  leak 
or  sink  her;  so  sound  that  she  will  safely  carry 
the  cargo  In  bulk  through  the  ordinary  shocks  to 
which  she  must  every  day  be  subjected. 

A  carrier  will  be  liable  for  damages  to  cargo 
arising  from  the  sinking  of  a  rotten,  old  and  insuf- 
ficient barge. 

[No.  139.] 
Argued  Mar.  21,  1870.    Decided  Apr.  11,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Wisconsin,  by  the  appellee,  to  recover 
damages  resulting  to  a  cargo  of  wheat,  by 
reason  of  the  sinking  of  a  barge  in  the  Missis- 
sippi River.  The  court  entered  a  decree  in  fa- 
vor of  the  libelant,  for  $5,034.09,  with  costs. 

The  court  below  having  affirmed  this  decree, 
on  appeal,  the  claimant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opmion  of  the  court. 

Mr.  Jdhn  W.  Gary,  for  appellant. 

Messrs.  N.  J.  Emmons  and  J.  H.  Van  Dyck, 
for  appellee: 

1.  The  respondent,  as  a  common  carrier,  hav- 
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ing  failed  to  bring  itself  within  either  of  the 
exceptions  contained  in  the  bill  of  lading,  ia 
liable  for  the  loss  of  the  cargo  of  the  barge. 
No  authorities  are  necessary  in  support  of 
such  familiar  propositions. 

2.  The  facts  upon  which  the  case  dependa 
are  found  against  respondent,  both  courts  be- 
low concurring  in  such  finding.  This  court 
will  not  reverse,  unless  manifest  error  or  mis- 
take is  pointed  out  and  made  clearly  to  appear. 
The  Grace  Girdler  (ante,  113),  and  cases  cited 
in  note. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  admiralty^ 
holding  the  steamboat  Keokuk,  and  her  barge 
Pat.  Brady,  liable  on  contract  of  affreightment. 

The  owners  of  the  steamboat,  Keokuk,  un- 
dertook to  carry  for  John  Robson,  in  their  barge 
Pat.  Brady,  5,000  bushels  of  wheat,  from  Hast- 
ings, Minnesota,  to  La  Crosse,  Wisconsin,  and 
safely  deliver  the  same;  the  unavoidable  dan- 
gers of  the  river  and  fire  only  excepted.  On 
the  voyage  the  barge  was  sunk  and  the  wheat 
damaged,  and  the  Home  Insurance  Company^ 
which  had  given  a  policy  on  the  wheat  and 
paid  it,  brought  this  suit  to  recover  the  loss. 

As  the  decision  of  the  case  turns,  in  our 
view,  upon  the  fitness  of  the  *  barge,  for  [*52S 
the  puipose  of  the  voyage,  or,  in  the  language 
of  the  admiralty,  on  its  seaworthiness — a 
question  which,  as  applicable  to  the  peculiar 
condition  of  this  navigation,  is  before  us  for 
the  first  time — we  propose  to  '  examine  int^ 
some  of  the  principles  on  which  that  question 
must  be  decided. 

For  many  years  the  grain,  which  was  trans- 
ported by  steamboats  on  the  western  rivers^ 
was  first  put  in  sacks,  and  then  placed  in  the 
hold  of  the  vessel,  or  if  that  was  filled,  was  laid 
around  on  the  decks.  But  as  this  commerce  in 
the  cereals  increased  in  importance,  including,, 
as  it  does,  the  wheat,  rye,  com,  oats,  barley, 
etc,  of  that  immense  agricultural  region,  it  be- 
came a  necessity  to  have  the  freight  as  cheap  aa 
possible. 

The  cost  of  sacks  in  which  the  grain  was  car- 
ried, and  the  labor  of  filling  and  securing  them 
and  loading  and  unloading,  was  a  heavy  itena 
in  transportation. 

The  railroads  which  had  become  active  com- 
petitors for  this  carryinp^  trade,  did  not  use 
sacks,  but  placed  the  gram  in  bulk  in  the  cars 
adapted  to  the  purpose.  To  facilitate  the  load- 
ing and  unloading  of  grain,  these  railroad  com- 
panies introduced  on  their  lines,  and  at  the  ter- 
mini  of  their  roads  on  the  rivers,  immense 
buildings  called  grain  elevators.  In  these  build- 
ings the  grain  was  carried  by  machinery  into 
the  bins,  and  then  by  its  own  gravity  let  down, 
through  conductors  into  the  cars,  which  were 
thus  loaded  in  a  few  minutes.  The  introduc- 
tion of  this  mode  of  loading  and  carrying  grain 
by  the  railroads,  and  the  competition  which 
they  presented  to  river  transportation,  intro- 
duced in  the  latter  the  use  of  barges,  in  which 
grain  was  carried  in  bulk,  without  sacks  and 
loaded  from  elevators,  as  was  done  by  the  rail- 
roads. 

This  mode  of  river  transportation,  which  is 
often  auxiliary  to  the  railroads,  has  supersede>d 
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almost  entirely  the  old  mode  of  carrying  by 
sacks  in  the  hold  of  the  vessel,  and  its  present 
importance  and  future  growth  can  hardly  be 
oyerestimated. 

It  is,  therefore,  of  great  consequence  to  deter- 
mine, upon  sound  prmdples,  the  rights  ana  lia- 
bilities of  the  earner  and  the  owner  of  the  car- 
Sin  these  cases,  in  regard  to  these  barges,  so 
r  as  they  are  open  for  consideration. 

The  barges  are  owned  by  the  same  persons 
5^9*]  who  own  the  'steamboat  by  which  they 
are  propelled;  are  generally  considered  as  at- 
tached to  and  making  part  of  the  particular 
boat  in  connection  with  which  they  are  used, 
though  quite  often  an  individual  or  corporation 
owning  several  boats,  running  in  a  particular 
trade,  has  a  larse  number  of  these  barges, 
which  are  taken  In  tow  by  whatever  boat  of 
the  same  line  may  be  found  most  convenient. 
In  every  case,  however,  the  barge  is  considered 
as  belonging  to  the  boat  to  which  she  is  at- 
tached for  the  purposes  of  that  voyage. 

The  question  that  arises  in  the  case  before  us 
has  reference  to  the  extent  of  t}ie  duty  or  obli- 
gation which  the  law  imposes  upon  the  owners 
of  such  a  steamboat,  in  regard  to  the  condition 
of  the  barge  in  which  grain  is  so  carried  in 
bulk,  as  to  seaworthiness  or  fitness  to  perform 
the  voyage  which  her  owners  had  undertaken 
that  she  should  perform  safely,  with  the  excep- 
tion of  the  unavoidable  dangers  of  the  river 
and  of  fire. 

This  duty  is  one  which  must  obviously  be- 
long exclusively  to  the  carrier.  He  can  and 
must  know,  at  his  own  peril,  the  condition  of 
the  barge  in  which  he  proposes  to  carry  the 
goods  of  other  people;  while  the  owner  of  the 
cargo  is  under  no. obligation  to  look  after  this 
matter  and  has  no  means  of  obtaining  any  sure 
information  if  he  should  attempt  it. 

When  we  come  to  consider  what  shall  con- 
stitute fitness  or  unfitness  for  the  voyage,  we 
must  take  into  account  the  nature  of  the  serv- 
ice which  she  is  to  perform,  and  the  dangers 
attending  the  navigation  in  which  she  is  en- 
gaged. This  is  very  different  in  the  narrow 
current  and  shallow  water  of  the  river,  from 
what  it  is  in  open  seas  or  lakes,  or  their  bays 
and  inlets. 

The  necessities  of  river  navigation  require 
steamboats  and  barges  to  pass  through  narrow 
and  crooked  channels,  and  to  venture  in  very 
shallow  water,  a  water  which  is  constantly 
varying  in  depth,  and  a  channel  which  often 
changes  its  course  in  a  few  days  very  materi- 
ally. 

The  consequence  of  this  is,  that  both  steam- 
boats and  barges  often  get  aground  tempora- 
rily, and  are  soon  got  off  and  resume  their 
voyage.  Often  they  rub  the  bottom  of 
530*]  *the  river  for  many  feet  on  crossing  a 
sand  bar  at  low  water,  and  pass  on  without  in- 
jury or  interruption. 

These  large  steamboats,  having  a  barge  or 
barges  in  tow,  lashed  to  them  loosely  as  they 
must  be,  are  often  brought  against  their  sides 
with  much  force.  They  land  for  the  purposes 
of  their  ordinary  business,  at  every  ten  or 
twelve  miles  of  their  voyage,  at  the  towns  and 
landings  on  the  river,  and  in  doing  so  must  nec- 
essarily impinge  with  more  or  less  force 
against  the  barge,  which  is  between  the  boat 
and  the  shore. 
9  Wall. 


These  are  daily  and  hourly  external  forces  to 
which  the  barge  is  subjected  in  the  ordinary 
course  of  navigation. 

It  is  the  duty  of  the  carrier  to  see  that  his 
barge  is  capable  of  vesisting  these  forces,  with- 
out subjecUnff  the  cargo  to  injury.  She  must 
be  so  tight  tnat  the  water  will  not  reach  the 
cargo;  so  strong  that  these  ordinary  applica- 
tions of  external  force  will  not  spring  a  leak  in 
her  or  sinic  her;  so  sound  that  she  will  safely 
carry  the  ctetgo  in  bulk  through  these  ordinary 
shocks  to  which  she  must  every  day  be  subject-' 
ed.  If  she  is  capable  of  tliis,  she  is  seaworthy; 
if  she  is  not,  she  is  unfit  for  the  navigation  of 
the  river.  No  other  tests  can  be  given,  and 
this  must  be  determined  by  the  facts  in  each 
particular  case. 

In  the  one  now  under  consideration,  there 
is  not  much  difliculty. 

The  injury  occurred  May  12.  About  the 
latter  part  of  June  following,  another  accident 
occurred  and  loss  of  a  cargo  on  the  same  barge. 
She  was  placed  upon  the  ways  for  repairs.  We 
have  the  depositions  of  several  witnesses  who 
examined  her  carefully  at  this  time.  One  of 
these  witnesses  says  that  he  found  over  ninety 
timbers  rotted  and  gone,  so  much  so  that  they 
were  not  strong  enough  to  make  a  fastening  to. 
At  one  point  there  were  four  side  timbers 
rotted  out,  so  as  to  leave  about  five  feet  with- 
out support.  Her  fioor  timber  ends  were  much 
decayed.  Another  witness  says:  "On  one  side 
we  found  about  fifty  rotted  timbers,  some  of 
them  entirely  rotted  off;  on  the  other  about 
the  same,  fifteen  or  twenty  of  them  rotted  en- 
tirely off." 

A  third  witness,  a  ship-carpenter,  confirms 
this,  and  says  that  the  efiect  of  this  would  be 
that  any  strong  pressure  against  her  sides  or 
bottom,  from  getting  aground  or  surging 
against  a  steamboat,  would  cause  her  to  leak; 
an  inference  which  it  hardly  needed  a  ship-car* 
penter<to  draw  for  the  court. 

The  evidence  shows  that  the  steamboat  was 
descending  the  river  in  the  night,  when  a  slight 
shock  was  felt  on  the  barge,  so  slight  that  it 
was  not  communicated  to  the  boat. 

It  did  not  stop  nor  retard  neither  the  barge 
nor  the  boat,  but  in  a  few  minutes  the  former 
was  found  to  be  sinking,  and  had  to  be  ground- 
ed on  the  nearest  sand-bar.  It  is  ar^ied  by 
the  claimants  that  the  barge  struck  a  sunken 
rock  or  snag,  with  such  force  as  to  tear  open 
her  planks,  and  that  the  sinking  was  one  of  the 
unavoidable  dangers  of  the  river. 

But,  without  attempting  any*  nice  criticism  of 
that  phrase,  we  are  entirely  satisfied  that  there 
was  no  shock  or  force  which  a  strong,  well 
built  barge  would  not  have  sustained  without 
injury.  The  slight  character  of  the  shock,  the 
rotten  condition  of  the  barge,  the  additional 
fact  that  she  was  an  old  barge  which  had  been 
repaired  and  had  her  name  changed  a  year  or 
so  before  the  accident,  all  prove  this.  No  snag 
or  rock  was  proved  to  exist  there.  It  was,  in 
all  probability,  an  ordinary  rub  over  a  sand- 
bar, which  the  *barge,  in  her  decayed  [*53X 
condition,  could  not  stand  without  leaking. 

The  decree  of  the  Circuit  Court  is  afllrmed. 
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5a6^]  •THE  STEAMBOAT  NORTHERN 
BELLE  and  Barge  Pat.  Brady,  The  La 
Crosse  and  Minnesota  Steam  Packet  Oom- 

rny.  Claimant  and  Respondent,  and  Lewis 
Hi^bv  and  David  Ferguson,  Stipulators  of 
said  Claimants,  Appts., 

T. 

JOHN  ROBSON. 

(Not  previously  reported,  but  See  9  Wall.  526.) 

Loss  from  unseaworthiness  of  vessel — ^inspee- 

tion  of,  a  duty. 

Where  damage  to  a  cargo  of  wheat  occurred  by 
reason  of  the  timbers  of  the  barge  in  which  It 
was  carried  being  In  a  rotten  condition,  the  own- 
ers of  the  barge  were  properly  held  liable. 

The  failure  of  her  owners  to  have  her  thorough- 
ly Inspected  after  a  prior  accident  to  her,  Is  with- 
out excuse.  It  Is  a  duty  to  have  a  barge  often  ex- 
amlned  and  thoroughly  Inspected. 

[No.  141.] 
Argued  Mar.  21,  1870.    Decided  Apr.  11,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
The  ca8e  is  sufficiently  stated  by  the  court. 
See,  also,  the  preceding  case  of  The  Keokuk  v. 
Ins.  Co.  ante,  746. 

Mr.  J.  W.  Gary,  for  plaintiff  in  error. 

Mr.  N.  J.  Emmons,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  case  the  same  parties  as  in  the  case 
just  decided,  about  a  month  later,  made  another 
contract  for  the  carrying  of  wheat  in  the  same 
barge,  Pat.  Brady,  for  the  same  voyage,  the 
barge  being  this  time  attached  to  the  steam- 
boat. Northern  Belle. 

After  the  accident  of  the  12th  May,  which  we 
have  just  considered  in  the  other  case*  the 
barge  was  merely  repaired  by  removing  a  plank 
or  two  which  seemed  to  be  injured,  and  replac- 
ing them  by  others.  In  two  or  three  days  she 
was  again  in  use,  and  on  the  19th  June  took  on 
board  another  cargo  for  Robson. 

Very  soon  after  leaving  Hastings,  the  barge 
was  run  on  a  sand-bar,  and  soon  commenced 
leaking  so  that  the  wheat  was  wet  and  greatly 
damaged.  For  this  Robson  recovered  a  decree 
in  the  district  court  which  was  affirmed  on  ap- 
peal to  the  circuit  court. 

Much  testimony  was  taken  to  show  that, 
owing  to  the  violent  wind  and  the  condition  of 
the  channel,  this  running  of  the  barge  on  the 
aand-bar  was  inevitable.  It  is  not  necessary  to 
inquire  whether  this  were  so,  for  we  are  satis- 
fied the  loss  would  not  have  occurred  if  the 
barge  had  been  sound  and  fit  for  the  voyage. 
It  was  the  rotten  condition  of  her  timlwrs,  as 
shown  by  the  same  testimony  we  have  com- 
mented on  in  the  former  case,  that  rendered  her 
unable  to  resist  the  ordinary  pressure  which 
such  accidents  subject  barges  to  every  day. 

We  do  not  deem  it  necessary  to  go  into  the 
testimony  on  this,  further  than  to  remark  that 
the  faihire  of  the  owners  of  The  Pat.  Brady  to 
have  her  thoroughly  inspected  after  the  first 
accident,  is  without  excuse. 

She  was  then  an  old  barge,  and  the  circum- 
stances of  that  action  should  have  suggested 
a  suspicion  of  her  condition.* 

But  we  do  not  place  the  decree  on  the  groimd 
of  special  want  of  care  in  that  particular.    It  is 
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the  duty  of  the  carrier  who  offers  these  barges 
for  service,  to  have  them  often  examined  and 
thoroughly  inspected,  so  as  to  be  sure  of  their 
condition.  He  should  not  use  a  barge  after  she 
has  become  from  age,  decay  or  injury,  unfit  for 
use,  and  should  repair  them  often  and  well,  so 
long  as  they  can,  by  repairing,  be  safely  used, 
and  no  longer. 

For  this  the  best  interesu  of  all  parties  re- 
quire that  he  should  be  held  rigidly  responsible. 

The  decree  of  the  Circuit  Court  afiirmed. 


JOSEPH  GATES,  Assessor  of  Internal  Revenue, 

etc.,  PlflT.  in  Err., 
▼. 
DAVID  M.  OSBORNE  and  John  H.  Osborne, 
Survivors  of  themselves  and  C.  Dennis,  De- 
ceased. 

(See  S.  C.  "The  Assessor  v.  Osbomes,"  9  Wall 

667-676.) 

Assumpsit  for  taxes  illegally  assessed — who 
may  sue — ^in  what  court— jurisdictional  facts 
must  be  alleged— reversaL 

Where  internal  revenue  taxes  are  Illegally  as- 
sessed. If  the  Injured  party  pays  the  taxes  under 
protest,  be  mav  maintain  an  action  of  assumpsit 
against  the  collector  to  recover  back  tbe  amount 
so  paid. 

Neltber  the  collector  nor  tbe  assessor  can  be  sued 
in  tbe  Circuit  Court  of  tbe  United  States  by  any 
party  who  Is  a  citizen  of  tbe  same  State  with 
such  collector  or  assessor. 

Assumpsit  for  money  bad  and  received  la  the 
appropriate  remedy  to  recover  back  moneys  paid 
under  protest  for  internal  revenue  duties  lllesal- 
ly  assessed. 

Where  the  parties  are  dtlsens  of  the  same 
State,  tbe  action  must  be  brought  In  tbe  Stmte 
Court  but  the  defendant  may  remove  tbe  cause 
into  tbe  Circuit  Court  for  trial. 

When  the  jurisdiction  of  tbe  Circuit  Court  de- 
pends upon  the  citizenship  of  the  parties,  the  facts 
necessary  to  give  the  Circuit  Court  jurisdiction 
must  be  distinctly  alleged. 

Where  the  court  below  was  without  jurisdiction 
and  has  Improperly  given  judgment  for  the  plain- 
tifF,  the  judgment  In  the  court  below  must  be  re- 
versed. 

[No.  161.] 

Argued  Apr.  1,  1870.    Decided  Apr.   11,   1870. 

rX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

This  suit  was  brought  by  the  defendants  in 
error,  July  20,  1866,  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New 
York,  against  the  plaintiff  in  error,  as  Asses- 
sor of  Internal  Revenue  for  the  24th  Collecticm 
District  of  the  State  of  New  York,  to  recover 
damages  claimed  to  have  been  sustained  in 
consequence  of  alleged  illegal  assessments  of  in- 
ternal revenue  taxes,  made  by  the  latter  as 
such  assessor,  upon  certain  articles  manufac- 
tured by  the  former,  within  the  period  inter- 
vening between  the  months  of  June,  1864,  sind 
June,  1866. 

In  the  Ist  clause  of  the  agreed  statement  of 
facts,  it  is  agreed  that  "the  plaintiiTs  for  sev- 
eral years  past  have  been  manufacturers  of 
reaping  and  mowing  machines  of  the  City  of 
Auburn,  and  within  the  Twenty-Fourth  Col- 
lection District  of  the  State  of  New 
York;"  and  in  the  8th  clause  of  the 
same     statement,     it     is     said     that      **tli« 
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defendant,  as  tlie  Assessor  of  the  Twenty- 
Fourth  District,  was  directed  by  the  Commis- 
sioner of  Internal  Revenue,  to  require,  and  he 
accordingly  did  require  of  the  plaintiffs,  that 
they  should  return,  etc.,  the  number  of  tons," 
ete.  In  the  declaration  it  is  alleged  that  the 
plaintiffs  bring  'Their  certain  declaration 
against  Joseph  Gates,  the  Assessor  of  Internal 
Mvenue  for  the  Twenty-Fourth  District  of  the 
State  of  New  York,  wUch  is  in  and  within  the 
said  Northern  District  of  New  York;"  and  the 
declaration  begins,  "And  whereas,  the  said  D. 
K.  Osborne  ft  Company,  so  being  the  exdusiye 
manufacturers  of  the  said  reapers  and  mowers 
known  as  the  Kirby  Harvester  and  Mower,  at 
their  said  manufacturing  establishment  in  the 
said  City  of  Auburn,  and  within  the  said  Twen- 
ty-Fourth Collection  District  of  the  State  of 
New  York,"  etc 

From  this  and  other  statements  in  the  record 
of  like  import,  it  seems  the  parties  were  all 
residents  within,  and  probably  citizens  of,  the 
State  of  New  York. 

The  court  found  for  the  plaintiffs  and  gave 
judgment  in  their  favor  for  $9,805.12,  besides 
costs.  Whereupon  the  defendant  sued  out  this 
writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Assistant  Atty-Gen.,  for  plaintiff  in 
error: 

A  Circuit  Court  of  the  United  States  has  no 
jurisdiction  of  a  suit  originally  brought  therein 
to  recover  back  internal  revenue  taxes  paid  un- 
der protest,  or  brought  to  recover  damages  for 
an  alleged  illegal  assessment  of  internal  rev- 
enue taxes,  collected  or  paid,  unless  the  citizen- 
ship of  the  parties  is  such  as  to  give  it  juris- 
diction, and  this  citizenship  must  be  distinctly 
averred.  Ins.  Co.  v.  Ritchie,  5  Wall.  541,  18 
L.  ed.  540;  Homthall  v.  Keary  (ante,  560). 

The  order  to  the  circuit  court  must,  there- 
fore, be  to  dismiss  this  suit  for  want  of  juris- 
diction. 

Mr.  D.  Wright,  for  defendants  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 
Damages  are  sought  to  be  recovered  by  the 

glaintiffs  of  the  defendant,  as  the  assessor  of 
itemal  revenue  taxes  for  the  Twenty-Fourth 
District  of  the  State  of  New  York,  because,  as 
they  allege,  he  illegally  assessed  against  them 
certain  intcnmal  revenue  taxes  upon  certain  ar- 
ticles which  they  manufactured  during  the  pe- 
riod specified  in  the  declaration. 

They  brought  their  suit  on  the  20th  of  July, 
1866,  and  the  declaration  contains  forty-one 
counts.  Twenty-eight  of  the  coimts  relate  to 
certain  internal  revenue  taxes  alleged  to  have 
been  illegally  assessed  by  the  defendant  against 
the  plaintiffs  upon  certain  iron  castings  of  two 
classes  therein  described.  One  class  consisted  of 
castings  of  iron  exceeding  ten  pounds  in  weight 
for  each  casting,  and  the  other  class  consisted 
of  casting  of  iron  of  ten  pounds  weight  for 
each  casting,  or  less,  as  more  fully  set  forth 
in  the  first  fourteen  counts. 

Machines,  in  a  finished  condition,  for  reaping 
and  mowing,  were  also  manufactured  by  the 
plaintiffs  during  the  same  period,  and  the  re- 
maining thirteoi  counts  reuite  to  assessments 
•  Wall. 


made  by  the  defendant  against  the  plaintiffs 
upon  reapinff  and  mowing  machines  which  were 
in  a  finished  condition;  and  the  charge  is,  that 
the  last  named  assessments  were  also  illegal, 
and  that  the  defendant,  as  such  assessor,  trans- 
mitted the  list  to  the  collector  of  the  district, 
and  that  the  plaintiffs  paid  the  taxes  under 
protest,  as  in  the  case  of  the  assessments  upOB 
the  castings  of  iron,  which  were  in  fact  ubed  a» 
component  parts  of  the  finished  machines.* 

For  several  years  prior  to  the  assessment  of 
the  taxes  in  question  the  plaintiffs  had  been 
manufacturers  of  the  Kirby  Harvester 
•and  Mower,  at  Auburn,  within  that  Col-  ['sya 
lection  District.  They  were  the  exclusive  licen- 
sees for  the  manufacture  and  sale  of  those  ma- 
chines under  the  several  patents  granted  for 
that  invention,  and  the  agreed  statement  showa 
that  they  make  the  castings  used  as  parts  of 
the  machines  as  well  as  the  machines  in  their 
organized  and  finished  condition,  and  it  is  ad- 
mitted that  the  castings  which  they  make  can- 
not be  used  for  any  other  purpose  than  as  com- 
ponent parts  of  their  macnine,  nor  as  parts  of 
any  different  machine  made  by  any  other  man- 
ufacturers. 

Castings  manufactured  by  the  plaintiffs  are 
made  from  pig  iron,  upon  which  the  internal 
revenue  duties  are  imposed  under  the  Acts  of 
Congress  have  been  fully  paid.  All  the  castings 
after  being  taken  from  the  moulds,  require  to 
be  polished,  examined,  and  tested,  to  see  if  they 
are  perfect  and  fit  for  the  purpose  before  they 
can  oe  used  as  component  parts  of  a  reaper  or 
mower,  and  many  of  them  have  also  to  be 
painted  and  varnished. 

Reapers  and  mowers,  when  sold  by  the  plain- 
tiffs, include  as  parts  thereof  all  the  necessarv 
pieces  of  castings  and  of  woodwork  to  consti- 
tute a  complete  working  machine;  but  they  do 
not  put  all  of  the  several  parts  together  until 
the  purchaser  is  ready  to  use  the  machine  in 
the  field,  as  it  is  much  more  convenient  to 
transport  the  several  parts  in  their  separate* 
condition  than  the  embodied  machine. 

Prior  to  the  year  1865  the  plaintiffs  had  never 
made  any  returns  to  the  assessor  or  assistant 
assessor  of  any  castings  which  they  manufac- 
tured, nor  had  they  ever  been  required  to  make 
any  such  return,  either  by  the  assessor,  as- 
sistant assessor,  or  commissioner;  but  the  com- 
missioner, in  March  of  that  year,  directed  the 
defendant^  as.  such  assessor,  to  require  of  the 
plaintiffs  such  a  return,  specifying  the  number 
of  tons  of  such  castings  which  they  had  manu- 
factured,' of  the  two  classes  mentioned  in 
the  declaration,  for  the  six  months  next  pre- 
ceding the  month  of  Mardi  of  that  year,  and 
also  the  number  of  finished  machines  which 
they  had  manufactured  and  sold  during  the 
same  time,  in  order  that  the  same  might  be 
separately  taxed,  as  follows:  (1)  That  the 
casting  of  ten  pounds  weight  or  less  each  cast- 
ing might  be  taxed  at  the  rate  of  five  per  cent, 
ad  valorem.  (2)  That  the  castings  exceeding 
ten  pounds  in  weight  each  casting  might  be 
taxed  at  the  rate  of  $3  per  ton.  (3)  That 
the  finished  machines  sold  during  that  time 
might  be  taxed  five  *per  cent  ad  valorem,  [*57X 
without  any  deduction  being  made  for  the  cast- 
ings used  as  component  parts  of  the  machines. 

Pursuant  to  the  directions  of  the  commis- 
sioner the  plaintiffs  made  the  required  return, 
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and  paid  the  taxes  to  the  collector,  under  pro- 
test, and  brought  this  suit  to  recover  compen- 
aation  for  the  illegal  acts  of  the  defendant. 
Process  having  been  served,  the  defendant  ap- 
peared and  pleaded  that  bo  was  not  guilty, 
ivhich  was  duly  joined  by  the  plaintiffs,  and  the 
parties  entered  into  a  stipulation  waiving  a 
jury,  and  consenting  that  the  cause  might  be 
tried 'by  the  court  without  the  intervention  of 
a  jury.    13  Stat,  at  L.  6. 

Hearing  was  accordingly  had  before  the  court 
and  judgment  was  rendered  for  the  plaintiffs 
in  the  sum  of  $9,805.12,  besides  costs  and 
•charges.  Whereupon  the  defendant  sued  out  a 
writ  of  error  and  removed  the  cause  into  this 
court. 

Besides  the  first  assessment,  which  included 
the  month  of  July,  1864,  and  extended  to  Feb- 
ruary, 1865,  both  inclusive,  there  were  subse- 
quent assessments  for  each  month  following,  up 
to  and  including  May,  1866,  and  the  agreed 
atatement  finds  that  the  same  state  of  facts 
apply  to  every  month  thereafter  until  the  pas- 
«age  of  the  Act  of  the  13th  of  July,  1866,  which 
transferred  reapers  and  mowers  to  the  free  list. 
14  Stat,  at  L.  149. 

Where  internal  revenue  taxes  are  illegally 
assessed  it  is  well  settled  that  the  injured  part^, 
if  he  complies  with  the  conditions  specified  m 
the  Act  of  Congress  upon  that  subject,  and 
IMiys  the  taxes  under  protest,  may  maintain 
an  action  of  assumpsit  against  the  collector  to 
recover  back  the  amount  so  paid.  Phila.  v. 
Collector,  5  Wall.  731, 18  L.  ed.  616. 

Collectors  .in  such  cases  are  not  required  to 
re-imburse  themselves  for  such  liabilities,  but 
the  provision  is,  that  all  such  judgments  against 
them  shall  be  paid  by  the  commissioner,  includ- 
ing the  costs  and  expenses  of  the  suit.  Such  a 
judgment  against  the  collector  is  in  the  nature 
of  a  recovery  against  the  United  States,  and 
consequently  the  amoimt  recovered  is  regarded 
as  a  proper  charge  against  the  revenue  collected 
from  that  source.  Grant  all  that  and  still  the 
concession  does  not  touch  the  question  involved 
in  this  case,  as  the  suit  in  the  case  before  the 
court  is  against  the  assessor  to  recover  back 
taxes  paid  to  the  collector,  which  presents  a 
57a*]  question  never  adjudicated  *in  this 
court.  Assessors  may,  perhaps,  be  liable  for  an 
illegal  assessment  in  cases  where  they  have  no 
jurisdiction  to  make  any  assessment,  but  the 
Question  whether  an  assessor  is  liable  to  an  ac- 
uon  of  assumpsit  for  taxes  paid  to  a  collector 
is  a  very  different  question,  and  it  is  quite  cer- 
tain that  such  a  theory  finds  no  support  in  any 
prior  decision  of  this  court.  Barhyte  v.  Shep- 
herd, 36  N.  Y.  238;  Weaver  v.  Devendorf,  3 
Den.  117;  Swift  v.  Poughkeepsie,  37  N.  Y.  611; 
Dickinson  v.  Billings,  4  Gray,  42;  Railroad  v. 
Charlestown,  8  Allen,  215. 

Actions  of  the  kind  may,  under  some  circum- 
atances,  undoubtedly  be  maintained  against  the 
collector,  and  it  may  be  that  an  assessor,  acting 
in  a  case  where  he  has  no  jurisdiction,  may  be 
liable  to  the  injured  party  for  an  illegal  assess- 
ment of  internal  revenue  taxes,  but  neither  the 
collector  nor  the  assessor  can  be  sued  in  the  Cir- 
cuit Court  of  the  United  States  by  any  partv 
who  is  a  citizen  of  the  same  State  with  such 
collector  or  assessor.  Suits  in  such  cases,  that 
is,  where  the  plaintiff  and  defendant  are  citi- 
sens  of  the  same  State,  may  be  brought  in  the 
State  Courts,  but  such  suits  cannot  be  main- 

9M 


tained  in  the  Circuit  Courts  under  existing  laws 
unless  the  plaintiff  and  defendant  are  citizens 
of  different  States.  Consequently,  where  the 
parties  are  citizens  of  the  same  State,  the  ac- 
tion must  be  brought  in  the  State  Court,  but 
the  defendant,  if  he  sees  fit  and  seasonably 
takes  the  pro^r  steps,  may  remove  the  cause 
into  the  Circuit  Court  for  trial. 

Cases  arising  under  the  revenue  laws  were 
declared  to  be  cognizable  in  the  Circuit  Courts 
by  the  Act  of  the  2d  of  March,  1833,  unlesa 
where  it  appeared  that  other  provisions  for  the 
trial  of  the  same  had  been  previously  made  by 
law.  Laws  for  the  assessment  and  collection  of 
internal  revenue  duties  were  not  in  existence  at 
that  time,  but  those  provisions  were  extended 
by  the  50th  section  of  the  Act  of  the  30th  of 
Jime,  1804,  to  cases  arising  under  the  Acta  of 
Congress  providing  for  the  collection  of  inter- 
nal revenue  duties,  and  the  same  section  pro- 
vides that  all  persons  f).uthorized  to  assess, 
receive  or  collect  such  duties  or  taxes  under 
those  laws  shall  be  entitled  to  all  exemptions, 
immunities,  benefits,  rights  and  privileges 
therein  enumerated  or  conferred.  13  Stat,  at  L. 
241. 

•Such  an  action  to  recover  back  inter-  [•573 
nal  revenue  duties,  illegally  assessed,  and  paid 
imder  protest,  might,  undoubtedly,  have  been 
maintained  in  the  Circuit  Courts  while  that 
provision  remained  in  force,  although  both 
parties  were  citizens  of  the  same  State,  as  the 
jurisdiction  was  made  to  depend  upon  the  sub- 
ject-matter, but  the  first  proviso  in  the  67th 
section  of  the  Act  of  the  30th  of  July,  1866, 
expressly  enacts  that  the  original  Act,  to  wit: 
the  Act  of  the  2d  of  March,  1833,  shall  not  be 
so  construed  as  to  apply  to  cases  "arising  under 
any  of  the  Internal  Revenue  Acts,  nor  to  any 
case  in  which  the  validity  or  interpretation  of 
those  Acts  shall  be  in  issue."  14  Stat,  at  I*. 
172;  Philadelphia  v.  Collector,  5  WaU.  728,  18 
L.  ed.  616;  Ins.  Co.  v.  Ritchie,  Ibid.  541,  18  L. 
ed.  540. 

Unquestionably,  the  effect  of  that  proviao 
was  to  confine  the  original  Act  to  the  purposes 
for  which  it  was  passed,  and  to  limit  its  scope 
and  operation,  standing  alone  and  unaffected  by 
the  50th  section  of  the  subsequent  Act,  to  cases 
arising  under  the  Acts  of  Congress  providing 
for  the  collection  of  import  duties.  But  that 
proviso  left  the  60th  section  of  the  Act 
of  the  30th  of  June,  1864,  untouched 
and  in  full  force,  and  if  legislation  had 
stopped  there,  persons  duly  authorized  to 
assess,  receive,  or  collect  internal  revenue 
duties  would  still  have  been  entitled  to  the 
same  exemptions,  immunities,  benefits,  rights 
and  privileges  under  the  original  Act  as  persons 
employed  to  assess,  receive,  or  collect  import 
duties.  L<^slation,  however,  did  not  atop 
there,  but  the  68th  section  of  the  Act  of  the 
13th  of  July,  1866,  repealed  the  60th  section  of 
the  Act  of  the  30th  of  June,  1864,  altogether, 
subject  to  the  proviso  contained  in  the  same  re- 
pealing section,  which  enacts  that  any  case  re- 
movedy  from  a  State  Court  into  the  dreuit 
Court,  under  the  former  regulations  on  the 
subject,  shall  be  remanded,  unless  the  justice  of 
the  C^euit  Court  shall  be  of  the  opinion  that 
the  same,  if  pending  in  the  State  Court,  might 
be  removed  mto  the  Circuit  Court  under  the 
new  provision  contained  in  the  67th  section  of 
that  Act. 
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Since  the  passage  af  the  Act  and  the  repeal 
of  the  50th  section  of  the  prior  Act,  the  Circuit 
Courts  have  no  jurisdiction  of  cases  arising  un- 
der the  internal  revenue  laws  to  recover  back 
duties  illegally  assessed  and  paid  under  pro- 
test, unless  the  plaintiff  and  defendant  therein 
are  citizens  of  different  States.  Such 
574*]  ^actions  must  be  commenced  in  the  State 
Courts  if  the  parties  are  citizens  of  the  same 
State,  but  the  defendant  may,  at  any  time  be- 
fore the  trial,  upon  petition  to  the  Ciicuit  «^uui't 
of  the  district  in  which  he  is  served  with  proc- 
ess, remove  the  cause,  upon  due  proceedings 
therein,  into  such  Circuit  Court,  and  the  pro- 
vision is  that  the  cause  thereafter  shall  be 
heard  and  determined  as  a  cause  originally 
commenced  in  that  court.  14  Stat,  at  L.  171, 
sec.  67. 

Assumpsit  for  money  had  and  received  is  the 
appropriate  remedy  to  recover  back  moneys 
paid  under  protest  for  internal  revenue  duties 
illegally  assessed;  and,  if  commenced  in  a 
State  Court,  the  action  may  be  removed  on  pe- 
tition of  the  defendant,  into  the  Circut  Court 
for  the  district  where  the  service  was  made, 
•and  in  that  state  of  the  case  the  jurisdiction 
of  the  Circuit  Court  is  clear  beyond  doubt,  ir- 
respective of  the  citizenship  of  the  parties,  but 
if  the  action  is  originally  commenced  in  the 
Circuit  Court  the  cause  must  be  dismissed  for 
the  want  of  jurisdiction,  unless  it  appears  that 
the  parties  were  citizens  of  different  States. 

Three  propositions  are  submitted  by  the 
plaintiffs  as  being  severally  sufficient  to  take 
the  case  before  the  court  out  of  the  operation 
of  that  rule:  (1)  They  contend  that  it  does  not 
appear  that  the  case  was  not  removed  from  the 
State  Court  into  the  Circuit  Court,  as  required 
to  give  the  Circuit  Court  jurisdiction  under 
existing  laws.  (2)  That  it  does  not  appear  that 
the  plaintiff  and  defendant  in  the  case  are  not 
citizens  of  different  States,  as  required  to  con- 
fer jurisdiction  upon  the  Circuit  Court.  (3) 
That  the  case  was  properly  cognizable  in  the 
Circuit  Court  at  the  time  it  was  commenced, 
and  that  the  subsequent  repeal  of  the  provision 
conferring  such  jurisdiction  does  not  impair 
the  right  of  the  plaintiffs  to  maintain  the  suit. 

Unsupported  in  fact  as  the  first  proposition 
is,  it  does  not  seem  to  be  necessary  to  enter 
into  any  argument  to  refute  it.  Suffice  it  to 
say,  that  the  record  shows  that  the  suit  was 
commenced  in  the  Circuit  Court,  and  that  it 
was  not  removed  into  that  court  from  the 
State  Court,  which  is  all  that  need  be  said  in 
reply  to  the  first  proposition. 

When  the  jurisdiction  of  the  Circuit  Court 
depends  upon  the  citizenship  of  the  parties,  it 
is  not  enough  that  it  does  appear  that  they 
are  not  citizens  of  the  same  State,  but  the 
575*]  ^«c^  necessary  •to  give  the  Circuit  Court 
jurisdiction  must  be  distinctly  alleged.  Circuit 
Courts  are  courts  of  special  Jurisdiction  and, 
therefore,  they  cannot  take  jurisdiction  of  any 
case,  either  civil  or  criminal,  where  they  are 
not  authorized  to  do  so  by  an  Act  of  Congress. 
Sheldon  v.  Sill,  8  How.  449;  Turner  v.  The 
Bank,  4  Dall.  10;  Mclntire  v.  Wood,  7  Cranch, 
606;  Kendall  v.  U.  S.  12  Pet.  616. 

Jurimliction  in  such  cases  was  conferred  by 
an  Act  of  Congress,  and  when  that  Act  of 
Congress  was  repealed  the  power  to  exercise 
such  jurisdiction  was  withdrawn,  and  inasmuch 
9  Wall. 


as  the  repealing  Act  contained  no  saving 
clause,  all  pending  actions  fell,  as  the  jurisdic- 
tion depended  entirely  upon  the  Act  of  Con- 
gress. Norris  v.  Crocker,  13  How.  438;  Yeaton 
V.  U.  S.  5  Cranch,  281 ;  The  Rachel,  6  Cranch, 
329;  The  Irresistible,  7  Wheat.  551;  Maryland 
V.  R.  R.  Co.  3  How.  534;  1  Kent  (11th ed), 465; 
Butler  y.  Palmer,  1  Hill,  824. 

Applying  these  principles  to  the  present 
case,  it  is  dear  that  the  Circuit  Court  had  no 
jurisdiction  of  this  case.  Usually,  where  a 
court  has  no  jurisdiction  of  the  case,  the  cor- 
rect practice  is  to  dismiss  the  suit,  but  a  dif- 
ferent rule  necessarily  prevails  in  an  appellate 
court  in  cases  where  the  subordinate  court  was 
without  jurisdiction  and  has  improperly  given 
judgment  for  the  plaintiff.  In  such  a  case  the 
judgment  in  the  court  below  must  be  reversed, 
else  the  plaintiff  would  have  the  benefit  of  a 
judgment  rendered  by  a  court  which  had  no 
authority  to  hear  and  determine  the  matter  in 
controversy. 

Judgment  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  case  for  the 
want  of  jurisdiction. 


THE  LIVERPOOL,  NEW  YORK  AND  PHILA- 
DELPHIA STEAMSHIP  COMPANY,  Claim- 
ant of  the  Steamer  City  of  Paris,  Appt., 

V. 

HENRY  P.  SIMMONS  et  al. 

(See  S.  C.  **City  of  Paris,"  9  Wall.  634r-639.) 

Duty  of  Steamer  in  a  harbor — ^improper  speed 

of. 

Steamer  in  a  harbor  should  not  enter  a  narrow 
track  between  two  vessels,  without  being  very 
carefal  first  to  see  that  her  passage  would  in- 
volve no  danger  to  any  approaching  vessel  In  Its 
transit. 

The  speed  of  the  steamer  should  not  be  higher 
than  was  consistent  with  the  safety  of  other  ves- 
sels In  so  crowded  a  thoroughfare. 

Where  a  schooner  was  pursuing  her  regular 
course,  the  duty  rested  upon  the  steamer  to  see 
her  and  keep  out  of  her  way. 

[No.  162.] 

Argued  Mar.  29,  1870.    Decided  Apr.  11,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  btates  for  the  Eastern 
District  of  New  York  by  the  appellees,  to  re- 
cover damages  sustained  by  a  collision.  The 
said  court  entered  a  decree  in  favor  of  the  li- 
belants, for  $8,474.52,  with  interest  and  costs. 

The  court  below  having  afiirmed  this  decree, 
on  appeal,  the  claimant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  T.  C.  T.  Buckley  and  R.  D.  Bene- 
dict, for  appellant: 

).  The  courts  below  treated  the  liability  of 
the  steamer  as  presumptively  established  by 
the  fact  of  collision,  ignoring,  it  is  respectful- 
ly submitted,  the  rule  that  "No  presumption 
of  liability  arises  from  that  fact*  Vide,  The 
John  Eraser,  21  How.  194,  16  L.  ed.  110,  and 
also  the  principle  that  "Before  the  loss  ooca- 

Note. — Rules  for  avoiding  collisions — see  notes. 
18  L.  ed.  U.  8.  537 ;  14  L.  ed.  U.  8.  68 ;  25  L.  ed. 
U.  8.  168 ;  -85  L.  ed.  U.  8.  463 ;  41  L.  ed  U.  8. 
1058. 
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sioned  by  a  collision  can  be  fastened  on  a 
party,  it  must  be  established  by  preponderat- 
ing evidence  that  it  was  occasioned  by  his  cul- 
pable negligence." 

If  the  proofs  show  that  the  claimant  has  en- 
deavored, by  all  means  in  its  power,  with  due 
care  and  proper  dibplay  of  skill  to  y^«*event  the 
occurrence  of  the  action,  there  can  be  no  lia- 
bility. 

See,  also,  The  Morning  Light,  2  Wall.  660, 
17  L.  ed.  864;  also.  The  *'Graoe  Girdler"  (ante, 
113) ;  The  Virgil,  2  W.  Rob.  206;  The  Lochlibo, 
3  W.  Rob.  318. 

It  is  indisputable  that  the  respondents' 
schooner  with  a  free  wind  was  crossing  a 
thoroughfare  which  was  the  legitimate  track 
of  outward  bound  steamers.  If  the  law  im- 
poses on  such  steamers  the  obligation  to  give 
way  to  her^  the  correlative  obligation  also 
exists,  that  the  schooner  shall  observe  the 
movement  and  do  nothing  to  thwart  or  im- 
pede it. 

It  is  also  equally  well  settled,  that  when  a 
lookout  on  such  vessel  should  discern  a  steam- 
er approaching,  the  sailing  vessel  should  keep 
her  course,  and  the  steamer  has  the  right  to 
regulate  her  movements  on  the  basis  that  that 
rule  will  be  fully  complied  with. 

The  Sexonia,  16  Law  Times,  113;  Whitridge 
V.  Dill,  23  How.  463,  16  L.  ed.  683,  as  to  want 
of  a  lookout;  Steamship  Go.  v.  Rumball,  21 
How.  383,  16  L.  ed.  148;  The  Velasquez,  L.  R. 
1  P.  C.  494;  The  Agra,  L.  R.,  1  P.  C.  601. 

Mr.  E.  H.  Owen,  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

The  cause  was  one  of  collision.  The  vessels 
concerned  were  the  schooner,  Percy  Heilmar 
and  the  steamer.  City  of  Paris.  The  schooner 
was  78  feet  in  length;  her  tonnage,  new  meas- 
urement, was  107  tons;  her  carrying  capacity 
was  about  170  tons.  The  City  of  Paris  was  an 
iron  screw  steamer.  She  was  376  feet  long, 
and  40  feet  beam.  Her  register  was  1669  tons, 
English  measurement.  Her  engines  were  600 
horse  power.  The  schooner  was  laden  with 
coal,  and  was  on  a  voyage  from  Philadelphia 
to  Pawtucket,  Rhode  Island,  by  way  of  Long 
Island  Sound. 

The  steamer  was  engaged  in  running  be- 
tween the  Ports  of  New  York  and  Liverpool. 
The  collision  occurred  on  the  morning  of  the 
14th  of  April,  1866,  below  the  Battery,  in  the 
North  River.  The  schooner  had  arrived  at 
the  Port  of  New  York  that  morning.  The 
tide  being  unfavorable  for  ascending  the  East 
River,  she  stood  over  towards  Jersey  City  to 
find  a  suitable  place  to  anchor,  intending  to 
wait  there  until  the  tide  in  the  East  River 
should  be  favorable.  While  proceeding  to  Car* 
ry  out  this  purpose,  heading  about  west  by 
north,  with  the  wind  free,  the  steamer  ran 
into  her,  striking  her  on  the  starboard  side, 
about  the  main  chains.  The  blow  was  of  such 
violence  as  to  prostrate  her  mainmast  and  cut 
her  nearly  in  two.  As  soon  as  she  was  struck 
the  steamer  put  on  steam  and  Carried  her  for- 
ward to  avoid  raking,  or  being  raked  by  other 
vessels,  which  the  pilot  of  the  steamer  says 
''would  have  done  more  damage  than  sinking  a 


dozen  schooners."  The  schooner  hung  for  a 
time  on  the  steamer's  bow.  The  pilot  says: 
"As  soon  as  we  got  below,  a  little  out  of  dan- 
ger, a  little  room,  then  we  stopped  the  steamer, 
backed  on  her  hard,  backed  out  from  the 
schooner,  and  she  *went  down."  Ail  this  [^636 
happened  so  quickly  that  those  on  board  had 
difficulty  in  escaping  with  their  lives.  They 
lost  everythinff  else.  The  captain  was  knocked 
overboard  and  rescued  by  a  small  boat  whicti 
happened  to  be  present. 

The  course  of  the  schooner  was  nearly  at 
right  angles  with  the  course  of  the  steamer. 
It  lay  between  a  brig  and  a  ship— both  with 
their  heads  to  the  eastward,  and  one  a  little 
astern  of  the  other.  They  were  about  three 
hundred  feet  apart.  The  brig  was  on  the  star- 
board and  the  ship  was  on  the  port  side  of  the 
schooner.  The  course  of  the  steamer  was  be- 
tween the  same  vessels,  with  the  ship  on  the 
starboaxd  and  the  brig  on  her  larboard  aide. 
The  pilot  says  he  picked  out  this  course, 
though  it  was  "pretty  narrow."  The  subject 
was  talked  over.  His  plan  was  to  go  under 
the  stem  of  the  brig  and  ahead  of  the  shin. 

As  almost  invariably  happens  in  this  class 
of  cases,  eadi  vessel  has  a  theory  which  vindi- 
cates itself  and  condemns  its  adversary;  and, 
as  usual,  each  theory  is  earnestly  supported  by 
those  on  board  the  vessel  which  propounds  it. 
In  this  case  it  is  clear  there  is  fault  and  re- 
sponsibility somewhere.  Our  duty  is  to  find 
where  they  belong  and  to  pronounce  according- 
ly. The  district  court  adjudged  against  the 
steamer,  and  the  circuit  court  affirmed  the  de- 
cree. 

The  theory  of  the  schooner  is,  that  she  was 
keeping  her  course,  as  she  had  a  right  to  do, 
and  that  tne  steamer  was  wholly  in  fault.  The 
steamer  maintains  that  as  soon  as  the  schoon- 
er had  passed  under  the  stem  of  the  brig,  she 
descried  the  steamer  for  the  first  time  and 
luffed,  intending  to  pass  between  the  brig  and 
the  steamer;  that  tne  steamer  backed  hard  to 
enable  her  to  do  so,  and  that  the  schooner 
thereupon  immediately  fell  off  into  the  line  of 
the  steamer's  course,  and  thus  brought  about 
the  catastrophe.  The  steamer  insists  that  if 
the  schooner  had  kept  her  course,  without  luff- 
ing, the  steamer  would  have  passed  under  her 
stem;  that  if  the  schooner  had  continued  her 
course  after  luffing,  she  would  have  passed  be- 
tween the  steamer  and  the  brig,  and  that  her 
subsequent  change  of  course  was  a  gross  fault, 
the  sole  cause  of  the  collision,  and  deprives  her 
of  all  *claim  to  damages  for  the  conse-  ['637 
quenoes.  These  conflicting  views  define  the 
sphere  of  our  inquiries  in  the  case. 

The  morning  was  clear.  The  river  vras 
crowded  with  vessels  sailing  and  at  anchor. 
The  condition  of  things  required  the  greatest 
circumspection  on  the  part  of  the  steamer. 
Her  rate  of  speed  was  probably  from  seven  to 
eight  miles  an  hour.  The  combined  speed  of 
both  vessels  was  not  less  than  ten  miles  an 
hour.  The  schooner  was  first  seen  by  Mathew- 
son,  who  was  then,  and  had  been  from  the 
time  the  steamer  left  the  wharf,  on  her  fore- 
castle head  as  a  lookout.  He  says  that  when 
first  seen  the  schooner  was  from  three  to  four 
points  off  the  port  bow  of  the  steamer  and,  he 
thinks,  was  distant  about  four  hundred  yards- 
Captain  Kennedy,  of  the  steamer,  thinks  she 
wu  a  quarter  of  a  mile  off.    Estimates  of  dis- 

76  XJ.  S. 


1869. 


The  Suffolk  CJou2?tt.  v.  Jaynes. 


651-055 


tance,  under  such  circumstances,  are  little  to 
be  relied  upon.  It  is  to  be  presumed  the  wit- 
nesses in  this  instance  made  it  large  enough. 
Conceding  that  the  distance  to  be  passed  by 
both  vessels,  to  the  point  of  collision,  was  a 
full  quarter  of  a  mile,  the  combined  speed  of 
ten  miles  an  hour  would  have  brought  them 
together  in  a  minute  and  a  half.  Mathewson 
reported  the  schooner  as  soon  as  he  saw  her. 
The  orders  that  were  given  show  the  pertur- 
bation which  existed.  Captain  Kennedy  says: 
**When  the  schooner  was  reported,  the  pilot 
and  myself  both  ordered  the  helm  Hard  a- 
Btarboard.  I  said,  along  with  the  pilot,  hard 
a 'Starboard,  and  at  the  same  time  reduced  the 
engines  dead  slow.  .  .  .  The  next  order 
was  to  stop  the  engines  and  reverse  full  speed. 
I  worked  the  indicator  myself."  The  orders  to 
alow,  to  stop,  and  to  reverse  the  engines,  came 
too  late.  The  steamer  had  but  a  little  way  to 
go.  The  headway  she  was  under  could  not  be 
arrested  at  once.  It  carried  her  forward  with 
such  force  that  her  impact  was  necessarily 
fatal  to  the  schooner.  Her  starboarding  did 
no  good.  8Iie  could  not  go  to  the  port  side 
more  than  two  points  without  colliding  with 
the  brig.  She  passed  within  an  ordinary  ship's 
length  of  the  stem  of  that  vessel. 

We  think  that  if  there  had  been  due  care 
and  vigilance  the  schooner  would  have  been 
638*]  seen  at  an  earlier  period.  •There  was 
nothing  to  prevent  it.  The  result  evinces 
gross  negligence.  As  soon  as  it  was  seen  that 
the  schooner  was  approaching  the  track  of  the 
steamer,  the  steamer  should  at  once  have 
stopped  or  reversed  her  engines  and  have  done 
all  in  her  power  to  avert  the  impending 
peril.  Acto  of  Congress,  April  29, 1864, 13  Stat, 
at  L.  61  art.  16.  She  ought  not  to  have  en- 
tered upon  the  narrow  track  between  the  ship 
and  the  brig,  without  being  very  careful  first 
to  see  that  her  passage  would  involve  no  dan- 
ger to  any  approaching  vessel  in  its  transit. 

The  results  proved  that  the  speed  of  the 
steamer  was  higher  than  was  consistent  with 
the  safety  of  other  vessels  in  so  crowded  a 
thoroughfare,  and  hence  higher  than  she  was 
warranted  to  assume. 

For  these  faults  she  must  be  condenmed. 
Was  the  schooner  in  fault? 
When  she  passed  the  brig  and  reached  the 
steamer's  track  she  was  pursuing  her  regular 
course.  This  she  had  a  right  to  do,  and  the 
duty  rested  upon  the  steamer  to  see  her  and 
keep  out  of  her  way.  Act  of  1864,  art.  15. 
At  this  point  blame  is  imputed  to  her.  Loc- 
man,  the  pilot  on  the  brig,  says,  "She  luffed  a 
little,  and  then  kept  off  immediately  after  she 
luffed."  The  pilot  on  the  steamer  says  she 
luffed  "a  very  little  while.  It  seemed  to  me 
about  long  enough  to  get  his  wheel  down  and 
then  hove  it  up  again.  He  appeared  to  be  in 
a  confused  state;  got  frightened,  and  did  not 
know  exactly  what  to  do."  The  conduct  of 
the  schooner  must  be  considered  in  the  light 
of  the  facts.  They  were  enough  to  produce 
consternation.  As  she  passed  the  stem  of  the 
brig  the  peril  of  her  position  became  apparent. 
A  steamer  of  immense  power  was  bearing 
down  directly  upon  her,  and  rapidly  approach- 
ing. E8cai)e  seemed  impossible  and  destruc- 
tion inevitable.  There  was  no  time  for  re- 
flection or  precaution.  The  vessel  and  the 
lives  of  all  on  board  were  at  stake.    The  acts 


complained  of  were  done  in  the  excitement  of 
the  moment,  and  in  extremis.  Whether  they 
were  wise  it  is  not  material  to  inquire.  If 
•unwise,  they  were  errors  and  not  faults.  [•Csg 
In  such  cases  the  law  in  its  wisdom  gives  abso- 
lution. The  Grace  Girdler  [ante,  113].  It  is 
by  no  means  clear  to  our  minds  that  if  the 
schooner  had  failed  to  luff  the  results  would 
not  have  been  still  more  disastrous.  It  is  quite 
probable  that  the  steamer  would  have  struck 
her  midship,  have  'passed  over  her,  and  de- 
stroyed the  lives  of  all  on  board.  Her  con- 
duct neither  caused  nor  aggravated  the  catas- 
trophe. After  reaching  the  steamer's  track 
she  had  no  power  to  avoid  it.  We  find  in 
the  record  no  ground  upon  which  we  can  hold 
her  responsible  in  any  degree  for  the  casualty. 

The  fact  that  both  the  courts  below  con- 
curred in  condemning  the  steamer  and  in  ex- 
onerating the  schooner  is  entitled  to  our  re- 
spectful consideration.  The  Grace  Girdler, 
supra. 

The  decree  of  the  Circuit  Court  is  affirmed. 


•THE  STEAMBOAT  SUFFOLK  COUN-  [•esi 
TY,  Her  Tackle,  etc..  The  i^ast  River 
Ferry  Company,  Claimant,  Appt., 

V. 

CHARLES  E.  JAYNES  et  aL 

(See  S.  C.  "The  Suffolk  County/'  9  Wall.  651- 

655.) 

Collision — defense    not    sustained — ^immaterial 

variance. 

Defense,  that  a  tug  Injared  by  collision  at- 
tempted suddenly  and  without  notice,  to  sheer 
across  the  course  of  the  ferry-boat,  not  sus- 
tained. • 

The  libelant  Is  not  bound,  at  the  hazard  of  los- 
ing his  case,  to  state  with  perfect  accuracy,  with- 
in two  or  three  hundred  feet  the  point  of  the 
collision. 

[No.  132.] 

Argued  Mar.  17,  1870.    Decided  Apr.  11,  1870. 

APPEAL  from  the  arcuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellees,  to 
recover  damages  resulting  from  a  collision. 
The  court  found  for  the  libelants,  and  entered 
a  decree  for  $2,613.62.  The  circuit  court  af- 
firmed this  decree,  on  appeal,  and  the  defend- 
ant took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Beebe  and  DonohQe,  for  appellant. 

Messrs.  Townsend,  Scudder  and  Jas.  C.  Car- 
ter, for  appellees. 

The  argument  being  confined  to  the  facts, 
no  abstract  is  here  given. 

Mr.  Justice  Hiller  delivered  the  opinion  of 
the  court: 

This  appeal  brings  before  the  court  a  case  of 
collision,  occuring  in  the  East  River,  between 
New  York  and  Brooklyn,  in  which  the  tug 
boat,  Joseph  Baker,  was  injured  by  the  steam 
ferry-boat,  Suffolk  County. 

The  tug  was  a  small  boat  of  about  seventy 
tons   burden.     The   ferry-boat    was    a    large 

Note. — ColHsion  :  rules  for  avoiding — see  notes. 
13  L.  ed.  U.  S.  637;  14  L.  ed.  U.  S.  68 ;  23  U 
ed.  U.  S.  108 ;  33  L.  ed.  U.  8.  453 ;  41  L.  ed.  U.  S. 
10G3  ,^53 
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steamboat,   capable   of   carrying   a   thousand 
passengers,  and  much  faster  than  the  tug. 

They  were  going  in  the  same  general  direc- 
tion in  the  East  River,  about  two  hundred  feet 
from  the  New  York  shore;  the  tug  ahead  and 
the  ferry  boat  astern,  and  endearoring  to  pass 
between  the  tug  and  the  shore  when  the  colli- 
sion took  place.  There  was  no  signal  by  whis- 
tle or  otherwise  given  by  the  wrry-boat,  to 
M-am  the  tug  of  the  danger,  and  the  pilot  of 
the  tug  seems  to  have  had  no  apprehension  of 
danger  until  the  other  vessel  was  within  two  or 
three  feet  of  his  boat.  There  was  room  enough 
for  the  ferry-boat  to  have  passed  outside  or 
inside,  and  as  she  was  behind  the  other  and 
•could  have  easily  kept  out  of  her  way,  unless 
the  collision  can  be  clearly  traced  to  some  fault 
on  the  part  of  those  in  charge  of  the  tug,  the 
ferry-boat  must  be  held  responsible. 
65a*]  *Such  a  fault  is  alleged  in  tne  answer  of 
claimants,  in  this:  that  the  tug  attempted, 
suddenly  and  without  notice,  to  sheer  across 
the  course  of  the  ferry-boat  at  a  time  when 
they  were  so'near  together  that  no  exertion  of 
those  in  charge  of  the  ferry-boat  could  pre- 
vent the  collision. 

We  do  not  think  this  defense  is  made  out  by 
the  evidence.  The  pilot  of  the  ferry-boat 
swears  to  it  positively.  The  pilot  of  the  tug 
swears  as  positively  that  she  had  not  changed 
her  course  at  all  for  some  time,  and  that  the 
courses  of  the  two  vessels  were  the  same. 

The  truth  seems  to  be  about  as  stated  by 
the  pilot  of  another  ferry-boat,  The  Seneca, 
who  stopped  his  vessel  to  look  at  the  two 
-which  came  into  collision,  because  they  were 
so  near  that  he  expected  it.  He  says  they 
were.going  in  one  direction,  and  that  both  were 
slightly  curving  towards  the  New  York  shore, 
and  the  tug  a  little  more  on  the  turn  than 
the  other  boat. 

We  cannot  go  minutely  into  all  the  testi- 
€54*]  mony  on  this  point.  It  *is  sufficient  to 
say  that  we  think  this  is  the  fair  result  of  it, 
and  that  it  does  not  relieve  the  ferry-boat 
from  the  responsibility  ot  the  collision. 

The  counsel  for  appellants  has  made  a  very 
ingenious  argument  in  favor  of  two  proposi- 
tions growing  out  of  the  allegation  of  the  libel 
in  regard  to  the  manner  and  the  place  of  the 
collision. 

The  allegation  is,  "That  first,  after  passing 
the  foot  of  Jackson  street,  the  channel  rounds 
a  little  towards  the  north,  and  the  boat  of 
your  Jibelant,  pursuing  the  regular  channel, 
gradually  rounded  with  it,  so  that  she  was 
still,  at  the  time  of  tne  collision,  upon  a  course 
not  precisely  pu>allel  with  that  of  The  Suffolk 
County,  but  at  a  slight  angle  therewith."  If 
we  understand  the  argument,  it  is,  as  the  pilot 
has  sworn,  that  he  was  pursuing  a  direct 
course,  in  which  he  had  made  no  change  for 
some  time  previous  to  the  collision.  He  thus 
contradicts  the  libel,  which,  in  that  respect, 
must  be  held  to  be  true. 

That  the  testimony  of  the  libelant's  pilot  be- 
ing false,  and  the  allegation  of  the  libel,  stat- 
ing a  change  which  would  to  some  extent  bring 
the  tug  across  the  course  of  The  Suffolk  Coun- 
ty, the  evidence  of  the  pilot  of  that  boat,  thus 
•far  corroborated  by  the  libel,  should  be  taken 
as  true,  when  he  swears  that  the  tug  made  n 
sudden  and  imexpected  sheer  across  his  port, 
which  rendered  the  collision  unavoidable. 
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But,  conceding  that  the  pilot  of  the  tug,  ia 
his  desire  to  make  clear  his  freedom  from  all 
blame,  did  not  state  the  course  of  the  vessel 
with  accuracy,  the  statement  of  the  otber  pilot 
is  liable  to  the  same  suspicious  influence,  and  la 
equally  at  variance  with  the  allegation  of  the 
libel,  and  with  all  the  other  testimony  in  the 
case.  The  libel  does  not  state  a  rank  or  sud- 
den sheer,  or  any  change  of  course  which  would 
bring  the  tug  across  the  bow  of  the  other  ves- 
sel. It  says  she  was  gradually  rounding  with 
the  channel,  which  brought  her  on  a  course  not 
precisely  parallel  with  that  of  the  terry-boat, 
but  at  a  slight  angle  therewith.  And  as  we 
have  already  stated,  the  weight  of  the  tesLi- 
mony  supports  this  allegation,  so  far  as  the 
relative  course  of  the  two  vessels,  and  any 
change  in  that  course  is  in  question. 

The  other  proposition  is,  that  on  the  produc- 
tion of  a  map  of  the  locality  of  the  accident, 
including  the  channel  of  the  East  River,  it  is 
shown  conclusively  that  the  collision  occurred 
before  the  vessels  reached  the  point  where  this 
curve  in  the  diannel  reouired  a  chan^  in  the 
course  of  the  boats.  And  it  is  maintained  that 
as  the  testimony  shows  that  the  collision  did 
not  occur  at  the  place  alleged,  the  whole  caise 
of  libelants  must  fail;  that'  it  was  so  material 
to  their  case  to  show  that  the  reason  for  the 
gradual  curve  of  the  boat  was  the  change  in 
the  course  of  the  channel,  that  if  there  was  no 
such  change  in  the  channel  before  the  collision, 
the  change  in  the  course  of  the  vessel  was 
without  excuse,  and  was  the  cause  of  the  col- 
lision. 

It  surely  cannot  be  necessary  to  say  that  the 
libelant  is  not  bound,  at  the  hazard  of  losing 
his  case,  to  state  with  perfect  accuracy,  within 
two  or  three  hundred  feet  the  point  of  the  col- 
lision or  curve  of  the  channel,  except  so  far 
as  they  *may  oe  material  to  the  question  [^655 
of  who  was  in  fault.  Now,  the  case  here  re- 
quires of  the  claimants  to  show  that  by  a 
sudden  and  unexpected  change  in  the  course  of 
the  tug  boat  she  was  brought  so  directly  across 
the  course  of  the  ferry-boat  that  the  latter 
could  not  avoid  the  collision.  The  relative 
positions  of  the  boats  to  each  other  and  their 
relative  courses  were  correctly  stated  in  the 
libel,  and  such  change  in  the  course  of  the 
tug  boat  as  was  made,  was  correctly  stated. 
We  cannot  see  that  it  was  material  whether 
this  slight  and  gradual  change  was  made  a 
little  before  arriving  at  the  corresponding 
curve  in  the  channel  or  not,  nor  whether  the 
collision  occurred  at  that  precise  point  of  the 
river  or  a  little  before  it  was  reached. 

We  concur  with  the  decree  rendered  in  favor  of 
libelants,  both  by  the  District  Court  and  the  Cir- 
cuit Court  and  it  is,  accordingly,  affirmed. 


•THE    PROPELLER    PORTSMOUTH,     [•6a« 
Frank  Williams,  Claimant,  Appt., 

V. 

THE  SALT  COMPANY  OP  ONONDAGA. 
(See  S.  C.  »  Wall  682-687.) 

Jettison,  when  fault  of  master— mistake  In  en- 
tering wrong  port— carrier  liable  for — mas- 
ter's duty  after  vessel  stranded. 

Nora.— Liability  of  carrier  by  water  for  Igjs  Sff 
damage  of  goods — see  note.  16  L.  eo.  U.  »• '"*-^ 
Loss  by  perils  of  the^sea — see  notes,  iv  c  %« 

7O  U.S. 


A.  466 


■V 


C.  C.  A.  118. 


18C0. 


The  Pobtsmouth  v.  Onondaga  Salt  Comfant. 
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If  a  Jettison  of  a  cargo  Is  rendered  necessary  by 
MSiy  fault  of  the  master,  the  Jettison  must  be  at- 
tributed to  that  fault,  rather  than  to  the  sea  peril. 

The  master  was  at  fault  in  mistakini?  Waukegan 
for  Chicago,  at  night,  and  In  attempting  to  enter 
<the  port  of  the  former  place,  when  ne  might  safe- 
ly have  remained  out  In  the  lake  until  morning. 

▲  loss  sustained  by  such  cause  is  to  be  attrib- 
tited  to  the  fault  of  the  carrier,  and  not  to  the 
-dv^i^rs  of  lake  navigation. 

After  the  vessel  was  stranded.  It  was  the  mas- 
ter's duty  to  take  all  possible  care  of  the  cargo. 

[No.  162.] 

Argued  Apr.  1,  1870.    Decided  Apr.  11,  1870. 
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PPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  ox  Illi- 
nois. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  by  the  appellee,  to  recover 
damages  resulting  from  an  alleged  breach  of 
a  cerUun  contract  of  affreightment,  whereby  a 
loss  of  over  1,000  barrels  of  salt  had  occurred. 
The  said  court  found  for  the  libelant  and  en- 
tered a  decree  for  $2,400.04,  with  costs.  The 
«ourt  below  having  affirmed  this  decree,  on  ap- 
peal, the  claimant  took  an  appeal  to  this  court. 

The  facts  of  the  case  are  very  fully  stated 
hj  the  court. 

Mr.  Robt.  Rae,  for  appellant,  gave  no  argu- 
ment in  this  court. 

Messrs.  George  F.  Comstock  and  H.  F. 
!IVaite,  for  appellee: 

1.  'The  dangers  of  lake  navigation,"  ex- 
-cepted  in  the  bill  of  lading,  are  those  which 
belong  to  the  category  of  inevitable  accidents. 
To  that  extent  the  exception  qualifies  the  com- 
mon law  liability  of  the  carrier.  It  confers  no 
exemption  when  a  reasonable  exertion  of  hu- 
man skill  can  avoid  the  peril  and  prevent  the 
loss. 

Ang.  Car.  167  et  seq.;  The  Niagara  v.  Gor- 
ges, 21  How.  7,  16  L.  ed.  41. 

2.  The  situation  was  briefiy  this:  the  cap- 
tain of  the  vessel  judging  that  he  had  sailed 
far  enough  from  the  Fox  Islands  (260  miles 
distant)  to  reach  Chicago,  seeing  some  lights 
<m  shore  and  hearing  the  whistle  and  the  sound 
of  cars,  jumped  to  the  conclusion  that  he  had 
reached  that  port.  His  propeller  was  perfectly 
aafe  in  the  open  lake  where  she  was;  he  steered 
at  a  violent  rate  of  speed  in  a  dark,  foggy  and 
windy  night,  for  the  harbor.  In  fact,  he  was 
thirty  to  forty  miles  short  of  his  destination. 
The  mistake  being  discovered,  his  speed  was 
too  great  to  arrest  the  vessel  in  due  time.  She 
went  aground  on  the  pier  at  Waukegan,  and 
he  threw  his  cargo  overboard  in  order  to  get 
away  as  quickly  as  possible. 

This  was  not  a  dimger  of  the  lake  naviga- 
tion. There  was  no  danger  until  it  was  pro- 
duced by  his  own  careless  mistake  and  incon- 
siderate conduct. 

The  original  mistake  of  taking  Milwaukee 
for  Racine  (25  miles  apart),  had  no  cause 
whatever,  except  a  loose  reckoning  as  to  the 
distance  sailed  in  a  day  and  night.  For  this 
he  and  his  employers  only  were  responsible. 
This  original  error  mainly  produced  a  similar 
one  off  Waukegan.  He  mistook  that  port  for 
Chicago.  If  the  lights  and  siffns  in  a  dark 
night  were  such  as  to  distinguish  one  of  these 
ports  from  the  other,  the  captain  was  bound 
to  know  the  difference.  If  they  were  not,  then 
4ie  was  bound  to  wait  until  he  could  find  out 
9  Wall. 


where  he  was.    In  either  case  he  deviated  from 
his  course  without  justification  or  excuse. 

3.  Nothing  was  done  to  save  the  cargo  from 
the  consequences  of  the  mistake.  The  propel- 
ler lay  where  she  was  groimded,  and  within  a 
few  feet  of  the  Waukegan  pier,  for  twenty- 
four  hours,  without  a  single  effort  to  save  any 
portion  of  the  cargo.  As  the  winds  and  waves 
were  subsiding,  the  captain  began  to  throw 
overboard  the  salt  of  the  libelant.  There  is  de- 
cisive evidence  that  the  whole  or  greater  por- 
tion of  the  jettisoned  goods  might  have  been 
saved.  The  contrary  evidence  of  the  captain 
and  some  of  his  subordinates  is  entitled  to  no 
consideration,  because  no  effort  was  made. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  contract  of  the  appellant  was  to  deliver 
the  two  thousand  barrels  of  salt  at  Chicago  to 
the  consignee  named,  "the  dangers  of  lake 
navigation  only  excepted,"  and  whether  the 
failure  to  deliver  was  caused  by  the  excepted 
dangers  is  now  the  only  question.  A  loss  by 
a  jettison  occasioned  by  a  peril  of  the  sea  is, 
in  ordinary  cases,  a  loss  by  perils  of  the  sea. 
But  it  is  well  settled  that,  if  a  jettison  of  a 
cargo,  or  a  part  of  it,  is  rendered  necessary  by 
any  fault,  or  breach  of  contract  of  the  master 
or  owners  of  the  vessel,  the  jettison  must  be 
attributed  to  that  fault,  or  breach  of  contract, 
rather  than  to  the  sea  peril,  though  that  may 
also  be  present,  and  enter  into  the  case.  Law- 
rence V.  Mintum,  17  How.  100,  15  L.  ed.  58. 
This  is  a  principle  alike  applicable  to  excep- 
tions in  bills  of  lading  and  in  policies  of  in- 
surance. Ins.  Co.  V.  Sherwood,  14  How.  365. 
Though  the  peril  of  the  sea  may  be  nearer  in 
time  to  the  ^disaster,  the  efficient  cause,  [*685 
without  which  the  peril  would  not  have  been 
incurred,  is  regarded  as  the  proximate  cause  of 
the  loss.  And  there  is,  perhaps,  greater  rea- 
son for  applying  the  rule  to  exceptions  in  con- 
tracts of  common  carriers  than  to  those  in 
policies  of  insurance,  for  in  general,  negligence 
of  the  insured  does  not  relieve  an  underwriter, 
while  a  common  carrier  may  not,  even  by  stipu- 
lation, relieve  himself  from  the  consequences  of 
his  own  fault.  Vide,  The  Niagara  v.  Cordes, 
21  How.  29,  16  L.  ed.  48. 

In  view  of  this  recognized  construction  given 
to  such  clauses  in  bilk  of  ladine  as  "perus  of 
the  sea  excepted,"  or,  as  in  this  case,  'the 
dangers  of  lalce  navigation  only  excepted,"  it 
is  plain  that  the  appellant  has  shown  no  suf- 
ficient excuse  for  the  failure  to  deliver  the  salt 
to  the  consignee  of  the  libelant. 

The  propeller,  with  the  salt  on  board,  left 
Fox  Island,  in  Lake  Michigan,  about  seven 
o'clock  in  the  evening  of  October  9th,  1866, 
boimd  directly  for  Chicago.  The  weather  was 
foggy  and  the  wind  was  blowing  from  the 
northeast,  with  a  considerable  sea.  The  fog 
continued  during  that  night  and  all  the  next 
day,  and  the  wind  blew  freshly,  though  not  so 
as  to  prevent  the  propeller's  carrying  her  fore- 
sail. Nothing  particular  occurred  until  about 
sunset  of  the  evening  of  the  10th,  when,  as  de- 
scribed by  the  master,  the  fog  lifted  for  a  min- 
ute, and  a  loom  of  the  land  on  the  west  side 
of  the  lake  was  discovered,  and  the  master, 
mate  and  engineer  "could  just  see  a  church 
steeple  and  a  house,  as  near  as  they  could 
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683*]  •calculate."  They  concluded  the  place 
was  Racine,  in  Wisconsin.  Acting  on  that  con- 
clusion, the  propeller  was  continued  on  general- 
ly south  by  east,  half  eist  and  southeast,  then 
south  by  west,  and  southwest,  and  finally  west, 
until  a  whistle  was  heard,  which  the  master 
took  to  be  that  of  a  propeller  at  the  Chicago 
pier.  This  must  have  been  iat  about  three 
o'clock  in  the  morning  of  the  11th.  Soon  after 
a  light  was  discovered,  and  this  was  assumed 
to  l^  the  Chicago  light.  The  sound  of  cars  rim- 
ning  and  of  car  whistles  was  also  heard, 
which  the  master  inferred  to  be  caused  by 
making  up  trains  at  Chicago.  Accordingly  he 
attempted  to  enter  port,  but  when  the  propel- 
ler came  very  near  the  pier,  it  was  discovered 
not  to  be  the  pier  of  Chicago,  and  the  vessel 
was  immediately  backed.  It  was,  however,  too 
late.  She  grounded  and  held  fast.  The  clerk 
was  at  once  sent  ashore  and  dispatched  to 
Chicago  for  a  tug.  Meanwhile  the  propeller 
remained  at  the  place  where  she  had  taken  the 
bottom,  which  proved  to  be  Waukegan,  some 
thirty  or  forty  miles  from  Chicago,  until  the 
tug  arrived,  late  in  the  afternoon  of  the  11th. 
No  lighter  was  sent  for,  and  no  efforts  made 
to  save  the  cargo,  but  after  the  arrival  of  the 
tug^  about  one  thousand  barrels  of  the  salt 
was  thrown  overboard  to  lighten  the  propel- 
ler, though  the  wind  had  then  subsided,  and 
she  was  apparently  in  no  danger.  The  next 
morning  she  was  got  off,  and  she  proceeded  to 
her  port  of  destination.  Such  are  the  leading 
facts  of  the  case.  They  are  proved  mainly  by 
the  testimony  of  the  master  and  hands  on 
board  the  propeller,  and  there  is  no  controversy 
respecting  them. 

It  is  manifest  that  the  master  was  first  at 
fault  in  mistaking  the  land  which  he  dimly 
saw  on  the  evening  of  the  10th  for  Racine. 
He  was,  in  fact,  then  from  thirty  to  forty 
miles  farther  from  Chicago  than  he  supposed 
he  was.  His  supposition  was  unwarranted  by 
the  evidence  he  had.  He  thought  the  place 
was  Racine,  not  because  of  its  appearance 
when  he  saw  the  steeple  and  the  house.  His 
view  of  those  objects  was  very  indistinct. 
His  language  is:  "We  could  just  see  a  church 
steeple  and  a  house,  as  near  as  we  could  cal- 
culate." The  outline  of  the  shore  he  does  not 
pretend  to  have  seen,  or  anything  which,  by 
its  appearance,  justified  his  conclusion  that  he 
was  opposite  Racine.  His  sole  reasons  for  as- 
suming that  such  was  his  position  are  to  be 
found  in  his  having  consulted  with  his  engi- 
neer about  the  quantity  of  steam  carried,  and 
in  his  own  estimate  of  the  time  when  he  ex- 
pected to  reach  that  place.  At  best,  therefore, 
his  conclusion  was  based  upon  a  conjecture. 
Considering  that  the  voyage  from  Fox  Island 
had  been  throueh  a  thick  fog,  and  in  a  heavy 
sea;  that  the  wind  had  not  been  quite  steady; 
that  the  speed  of  the  propeller  had  not  been 
measured  by  the  log,  or  by  observations;  and 
considering  also  another  fact,  to  which  tne 
master  testifies,  that  he  did  not  know  the 
686*]  'distance  from  Fox  Island  to  Racine,  it 
seems  to  us  his  conjecture  that  the  propeller 
was  opposite  Racine  at  sunset  of  the  10th  was 
no  reliable  guide  to  the  subsequent  conduct  of 
the  voyage.  It  was,  however,  accepted  as  a 
guide,  and  it  led  directly  to  the  disastrous 
fault  afterwards  committed  of  mistaking  Wau- 
kegan for  Chicago.    The  master,  judging  that 
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he  had  steamed  far  enough  from  Racine,  read- 
ily concluded  that  the  light  he  saw,  and  .tie 
whistle  and  running  cars  he  heard  were  at  the 
place  of  his  ultimate  destination,  and  without 
any  careful  verification  of  his  opinion  he  at- 
tempted to  enter  the  port.    The  light  he  saw» 
it  is  true,  was  a  white  light,  like  that  at  Chi- 
cago.    But  there  were  other  white  lights  on 
the  west  shore  of  the  lake.     Waukegan  had 
one.    The  whistle  and  the  running  cars  were 
not  peculiarities  at  Chicago.    There  was  enough 
in  his  situation  to  awaken  doubt,  and  to  induce 
caution.    We  think  that,  in  his  circumstances, 
the  attempt  he  made  to  enter  the  port  was 
inexcusably  rash.    It  was  not  a  necessity.    Hie 
duty  to  the  owners,    and    still    more    to    the 
freighters,   was   to   exercise   the   highest   pru- 
dence, as  well  as  skill,  to  guard  against  loss. 
According  to  his  testimony  he   might   safely 
have  remained  out  in  the  lake  until  morning,  or 
he  might  have  signaled  for  a  tug  to  take  the 
propciier  in.    It  was  his  duty  to  do  one  or  the 
other.    He  did  neither.    He  testifies  he  would 
have  gone  out  into  the  lake  and  waited  until 
daylight  had  he  not  supposed  he  had  found  a 
harbor.    He  had  no  right  to  act  upon  such  a 
supposition,  which  at  l^st  was  no  more  than  a 
careless  conjecture.    He  admits,  what  must  be 
evident,  that  he  could  have  seen  plainer  had  he 
waited  till  daylight  before  attempting  to  enter, 
and  that  he  might  have  known  the  pier  waH 
Waukegan  pier.    He  thinks  a  tug  could  have 
found  the  propeller  had  he  signaled,  but    he 
neglected  to  signal.    The  second  engineer  also 
testifies  that  the  propeller  attempt^  to  enter 
the  port  at  her  usual  speed  of  eight  and  a  half 
or  nine  miles  an  hour,  which,  if  the  statement 
be  correct,  was  much  too  great.    It  is  true  hi« 
statement  varies   from  the  account  given    by 
the  master  and  chief  engineer;  but  the  chief 
engineer  and  the  master  were  both  upon  deck, 
and  *the  second  engineer  was  in  immedi-  ['687 
ate  charge   of  the  engine  until  within   three 
minutes  of  the  time    when    the    signal   was 
given   to   stop,   and  even   during  those   three 
minutes  the  chief  engineer  was  outside  of  the 
engine  room.    The  second  engineer  must,  there- 
fore, have  best  known  at  what  rate  of  speed 
the  propeller  was  moving.    In  view  of  all  this, 
we  have  no  hesitation  in  coming  to  the  conclu- 
sion, that  the  loss  sustained  by  the  libelants 
is  to  be  attributed  to  the  fault  of  the  carrier, 
and  not  to  the  excepted  dangers  of  lake  navi- 
gation. 

Were  it  necessary,  it  would  be  easy  to  show 
that  the  conduct  of  the  master  after  the  ves- 
sel was  stranded  was  entirely  unjustifiable.  It 
was  his  duty  even  then  to  take  all  possible 
care  of  the  cargo.  He  was  bound  to  the  ut- 
most exertion  to  save  it.  Losses  arising  from 
dangers  of  navigation,  within  the  meaning  of 
the  exception  in  the  bill  of  lading,  are  nuch 
only  as  happen  in  spite  of  the  best  human 
exertions,  which  cannot  be  prevented  by  hum- 
an skill  and  prudence.  The  Niagara  v.  Conies^ 
cited  above.  But  in  this  case  no  effort  was 
made  to  save  the  cargo.  The  salt  was  not 
thrown  overboard  until  after  the  arrival  of 
the  tug.  The  fog  had  then  lifted.  The  wind 
and  the  sea  had  subsided.  It  is  evident  the 
salt  might  then  have  been  saved,  if  it  could 
not  have  been  removed  before. 

The  decree  of  the  Circuit  Court  is  affirmed* 
with  costs. 

76  U.  & 


1809. 


Dowimro  y.  MoCabtmet.    Noonan  v.  Bbadlet. 


S94-408 


WILLIAM  DOWNING,  Appt., 

V. 

JAMES  McCartney  et  al. 

Ab  appeal  of  one  of  three  joint  defendants  not 

proper. 

Wbere  the  decree  below  was  joint  against  three, 
and  only  one  appealed,  and  there  is  nothing  in  the 
record  showing  that  the  other  two  had  notice  of 
the  appeal,  or  that  they  refused  to  join  In  it,  the 
appea:  will  be  dismissed. 

[No.  103.] 
Argued  Apr.  4,  1870.        Decided  Apr.  11,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Mr.  W.  C.  Gondy,  for  appellant. 
Mr.  James  Hughes,  for  appellees. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  decree  below  was  joint  against  the  three 
complainants.  Only  one  has  appealed;  and 
there  is  nothing  in  the  record  showing  that  the 
other  complainants  had  notice  of  this  appeal, 
or  that  they  refused  to  join  in  it. 

The  appeal,  therefore,  must  be  dismissed. 


JOSIAH  A.  NOONAN,  Plff.  in  Err., 

V. 

ALFRED  F.  R.  BRADLEY,  Administrator,  etc., 
of  John  B.  Lee,  Deceased,  for  the  use  of  the 
Executors  of  Orson  Towsley,  Deceased. 

(See  S.  C.  9  Wall.  394-^408.) 

Suits  by  administrator  out  of  his  State — plea 
of  want  of  authority — construction  of  con- 
tract. 

In  the  absence  of  special  statute  no  suit  can  be 
aalntained  by  an  administrator  In  his  official  ca- 
pacity, except  within  the  limits  of  the  State  from 
which  he  deriyes  his  authority. 

If  he  desires  to  prosecute  a  suit  in  another  State, 
fee  mast  first  obtain  a  grant  of  administration 
therein,  in  accordance  with  its  laws. 

The  rule  that  a  plea  to  the  merits  admits  the 
representatlTe  character  of  the  plalntilT,  and  his 
right  to  sue  in  that  capacity.  Is  only  applicable 
where  no  other  plea  than  one  of  that  kind  is  in- 
^eruosed 

A  plea  which  puts  In  issue  the  representative 
character  of  the  plaintilf,  is  a  good  plea  in  bar  to 
the  action. 

A  party  who  talces  an  agreement  prepared  by 
another,  and  npon  its  faith  incurs  obligations,  or 
parts  with  his  property,  should  have  a  construc- 
tion given  to  the  instrnment  fayorable  to  him. 

An  agreement  not  to  enforce  a  bond,  which  is 
conditional  in  its  terms,  dependina:  for  its  opera- 
tion npon  the  happening  of  a  contingent  eyent,  by 
the  happening  of  that  eyent  becomes  absolute,  and 
may  be  pleaded  as  release  to  an  action  on  the 
bond. 

[No.  112.] 

Argued  Mar.  10,  1870.    Decided  Apr.  18,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  on  a  certain  bond. 
The  defendant  interposed  three  pleas  to  the 
declaration.  The  plaintiff  having  demurred, 
the  court  sustained  the  demurrer,  and  entered 
judgment  in  his  favor  for  $7,615.41.  Where- 
upon the  defendant  sued  out  this  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Note. — Right  of  foreign  executor  or  admlnls- 
trator  to  sue — see  notes,  5  L.B.A.  641;  9  L.B.A. 
^4. 

9  Wall. 


Messrs.  M.  H.  Carpenter  and  J.  P.  Walker, 
for  plaintiff  in  error: 

Bradley,  a  foreign  administrator,  cannot 
maintain  this  suit  on  the  facts  as  stated. 
Without  a  statute  givins  that  right  in  the 
State  where  suit  is  brou^t,  no  administrator 
or  executor  can  sue  out  of  the  jurisdiction  ap- 
pointing him. 

Story,  Confl.  L.  sees.  612,  613,  414;  Fenwick 
V.  Sears,  1  Cranch,  259;  Dixon  v.  Ramsay,  3 
Cranch,  323;  Doe  v.  McFarland,  0  Cranch,  151; 
Kerr  v.  Moon,  0  Wheat.  565;  Clement  Smith  v. 
Bk.  5  Pet.  518. 

To  obviate  «this  objection,  it  is  claimed  that 
Bradley  has  acquired  some  right  to  maintain 
this  action  from  his  substitution  by  the 
Supreme  Court  as  a  party  to  the  appeal.  To 
this  we  answer: 

The  Supreme  Court  neither  did  nor  could 
appoint  an  administrator,  nor  enlarge  or  di- 
minish the  powers  of  one  already  appointed. 
He  was  allowed  to  be  substituted  in  that 
record  to  prosecute  that  suit;  which  he  did 
do,  to  its  full  and  final  termination — a  sale  and 
confirmation  of  the  mortgaged  premises. 
.  The  order  of  the  Supreme  Court  related  to 
that  case  only. 

This  action  is  not  an  execution  of  that  decree 
in  any  sense;  it  is  not  even  founded  upon  the  de- 
cree, as  a  cause  of  action.  This  action  is  on  the 
bond;  and  whether  the  plaintiff  can  maintain  it 
or  not,  depends  upon  tne  general  principles  of 
law,  which  are  clearly  settled  against  such 
right  by  the  decisions  before  quot^. 

The  preceding  objection,  if  well  taken,  it 
fatal  to  this  action. 

The  third  plea,  which  is  admitted  by  the  de- 
murrer to  be  true,  sets  out  a  full  defense  on 
the  merits. 

It  is  deemed  both  logical  and  legal  to  claim 
that,  from  the  failure  of  Lee's  title,  his  con- 
ditional covenant  not  to  enforce  the  bond  be- 
came an  absolute,  unconditional  "covenant 
perpetual,"  not  to  sue  or  enforce  it;  and  that 
Noonan  might  plead  the  covenant  in  bar  as  a 
release  or  estoppel  to  any  action  brought  after 
the  failure  of  title,  and  the  consequent  be- 
coming absolute  of  the  covenant  not  to  sue. 

1  T.  R.-446;  1  Ld.  Raym.  688;  8  T.  R.  486; 
Cro.  EUz.  623;  2  8alk.  575;  12  Mod.  416,  548;  8 
Salk.  290;  Hastings  y.  Dickinson,  7  Mass.  153; 
Upham  V.  Smith,  7  Mass.  265;  Sewall  v.  Spar- 
row, 16  Mass.  24;  Shed  v.  Pierce,  17  Mass.  623. 

Mr.  James  8.  Brown,  for  defendants  in 
error: 

The  third  plea  sets  up  the  same  defense  of 
the  stipulation  on  the  bond,  and  the  failure  of 
title  set  up  in  the  foreclosure  suit.  It  also 
sets  up  Noonan's  voluntary  suit,  commenced 
after  the  decree  in  the  court  below  in  favor  of 
Lee,  and  after  all  the  installments  of  pur- 
chase money  were  due  by  the  terms  of  the 
bond,  and  a  trial  at  a  period  shown  by  the 
record  set  forth  in  the  declaration  subsequent 
to  the  death  of  Lee.  But  it  distinctly  alleges 
that  the  cause  of  judgment  against  Noonan 
was  the  title  precisely  as  it  stood  at  the  date 
of  sale  to  Noonan  in  1855.  So  that  no  failure 
of  title  had  occurred  after  the  decision  of  this 
court  at  the  December  Term,  1862,  or  after  the 
commencement  of  the  suit  to  foreclose  the 
mortgage. 
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Supreme  Court  of  the  United  States. 


Dec.  Tcssr, 


The  identical  question  tried  in  that  suit  as 
a  defense,  and  passed  upon  by  this  court  in 
favor  of  the  plaintiff  as  administrator,  was 
(supposing  the  allegation  in  the  plea  to  be 
true)  re-tried  in  the  Circuit  Court  of  Mil- 
waukee County  after  the  death  of  Lee,  in  a 
suit  of  which  the  plea  does  not  allege  even 
notice  to  the  plaintiff. 

The  Supreme  Court,  in  its  opinion,  after  a 
full  review  of  the  entire  title,  both  of  Lee  and 
Orton  says:  ''We  find  that  Noonan's  title  haH 
not  failed."  And  further,  as  to  the  breach  of 
the  stipulation  in  bringing  a  suit  to  enforce  the 
bond  as  well  as  the  mortgage,* they  say,  on 
the  same  page:  'There  has  been  no  breacn 
of  the  agreement  indorsed  on  the  bond." 

Noonan  v.  Lee,  2  Black,  507,  17  L.  ed.  280. 

We  have  already  shown  that  the  stipulation 
must  be  construed  in  connection  with  the  bond 
upon  which  it  is  indorsed.  The  bond  calls 
absolutely  for  payments  in  1,  2,  3  and  4  years, 
of  $1,000  each.  It'  could  not  have  been  the  in- 
tention of  the  parties,  by  the  stipulation,  to 
set  aside  the  obligation  to  pay  at  those  times. 

The  stipulation,  connecting  it  with  the  term.s 
of  the  bond,  was  legally  this:  Noonan  should 
pay  at  the  several  times  mentioned  in  the 
bond;  and  if  before  such  payment  became  due, 
the  title  should  fail,  nothing  should  be  paid, 
or  if  incumbrances  should  be  found,  they 
should  be  deducted  from  the  payment.  When 
all  the  installments  became  due  (Oct.  1,  1859), 
and  no  incumbrances  "found,"  and  no  failure 
of  title  taking  place,  that  is,  all  parties  being 
just  as  they  were  at  the  date  of  the  bond,  then 
Noonan  was  to  look  to  the  covenant  for  his 
security  from  what  should  thereafter  arise,  but 
not  refuse  the  payment  of  the  bond. 

It  is  evident  that  a  failure  of  title  in  1863 
could  not  aid  a  default  of  payment  in  1859. 

The  Legislature  of  Wisconsin  authorizes  a 
foreign  administrator  to  sue  in  the  state 
courts.  He  had  sued  and  obtained  a  decree  in 
his  favor  on  the  bond  and  mortgage;  the  sub- 
sequent appointment  of  Ogden  could  not  de- 
vest his  right  so  acquired. 

Session  Laws  of  Wisconsin  of  1860,  25;  Kane 
V.  Paul,  14  Pet.  33;  Childress  v.  Emory,  8 
Wheat.  643. 

This  bond  and  the  mortgage  were  in  process 
of  foreclosure  in  the  United  States  Court  on 
behalf  of  the  present  administrator,  long  be- 
fore Ogden  was  appointed. 

Peale  v.  Phipps,  14  How.  375. 

A  foreign  administrator,  having  once  ob- 
tained judgment  against  a  debtor,  can  by  virtue 
of  that  judgment  sue  anywhere. 

Talmadge  v.  dlhappel,  16  Mass.  71. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  questions  for  our  decision  in  the  present 
case  arise  upon  a  demurrer  to  the  pleas  of  the 
defendant;  but  it  will  tend  to  a  better  under- 
standing of  them  if  the  statement  of  them  is 
preceded  by  a  brief  outline  of  the  facts  dis- 
closed by  the  record. 

In  October,  1855,  Noonan,  the  defendant  in 
the  court  below,  purchased  of  one  Lee,  and 
received  from  him  a  warranty  deed  of  certain 
real  property  situated  in  the  State  of  Wiscon- 
sin, and  for  the  purchase  money  gave  his  bond 
in  the  penal  sum  of  $8,000,  conditioned  to  pay 
$4,000  in  four  annual  installments,  with  inter* 


est,  secured  by  a  mortgage  on  the  properly* 
At  that  time  the  premises  were  in  the  posses- 
sion of  one  Orton,  ^holding  them  ad-  [*396 
versely  to  Lee,  and  in  consequence  of  this  fact 
Noonan  required  from  Lee,  as  a  eonditiou  ta 
the  delivery  of  the  bond,  an  agreement  against 
its  enforcement  in  case  the  title  to  the  land 
should  fail  (except  as  against  the  United 
States  for  the  portion  of  the  river — Milwaukee 
— ^beyond  a  certain  designated  line),  and  to  des 
duct  from  the  sum  stipulated  the  amount  of 
any  incumbrances  which  might  be  found  on  the 
property.  Such  an  agreement  was  according- 
ly given,  and  was  indorsed  on  the  bond. 

A  clause  in  the  mortgage  provided  that  upon 
default  of  Noonan  to  pay  any  of  the  install- 
ments of  the  principal  or  the  interest,  or  the 
taxes  on  the  property  as  they  became  due,  the 
entire  principal  of  the  bond,  with  interest,, 
should,  at  the  option  of  Lee,  be  immediately 
payable. 

In  March,  1859,  default  having  been  made 
in  the  payment  of  the  several  installments, 
Lee  elected  to  claim  the  entire  amount  as  due, 
and  brought  suit  against  Noonan  and  other:) 
in  the  District  Court  of  the  United  States  for 
the  District  of  Wisconsin,  then  exercising 
circuit  court  powers,  to  foreclose  the  mort- 
gage, praying  in  his  bill  for  a  sale  of  tU^* 
mortgaged  premises,  the  payment  of  the  debt 
secured,  and  for  general  relief.  Noonan  an- 
swered the  bill,  setting  up  that  Lee's  title  hau 
failed  before  the  commencement  of  the  suit; 
but  the  court,  by  its  decree  made  in  January , 
1860,  found  that  there  was  due  on  the  bond  p. 
sum  exceeding  $5,000,  and  directed  a  sale  uf 
the  mortgaged  premises,  and  the  application  of 
the  proceed  to  the  payment  of  the  amount 
found  due;  and  that  if  the  proceeds  were  in- 
sufficient, the  Marshal  should  report  the  de- 
ftciency,  and  Noonan  should  •pay  it,  with  ['397 
interest,  and  in  default  of  such  payment  the 
complainant  should  have  execution  therefor. 

From  this  decree  Noonan  appealed  to  thi^ 
court,  and  pending  the  appeal,  for  the  pur|>t>^ 
of  trying  his  title  to  the  land  purchas.cd, 
brought  ejectment  in  one  of  the  Circuit  Courts 
of  the  State  of  Wisconsin,  against  Orton,  the 
party  in  possession.  He  then  gave  notice  to 
Lee  of  the  action,  and  required  him  to  under- 
take its  management.  Lee  at  once  retained 
counsel,  who  for  him  assumed  the  conduct  of 
the  action. 

Pending  the  appeal  in  this  court,  and  the 
action  of  ejectment  in  the  state  court,  Lee 
died,  domiciled  in  New  York,  and  Bradley,  the 
plaintiff  in  this  case,  was  appointed  by  tlie 
proper  tribunal  in  that  State,  administrator 
of  his  estate.  On  his  application,  Bradley  waa 
then  substituted  as  representative  of  his  intes- 
tate on  the  record  in  the  case  on  appeal  in  thii^ 
court. 

At  the  December  Term,  1862,  this  court  gave 
its  decision  in  the  case,  adjudging  that  th«»  dis- 
trict court  erred  in  ordering  the  defendant* 
Noonan.  to  pay  any  deficiency  which  might  re- 
main, of  the  principal  and  interest  of  the  mort- 
gage debt,  after  applying  the  proceeds  of  the 
sale,  and  that  complainant  have  execution 
therefor.  To  this  extent  the  decree  was  re- 
versed ;  on  other  particulars,  it  was  affirmed. 

In  the  opinion  delivered  on  rendering  the  de« 
cision.  the  court  observed,  tliat  upon  the  fact* 
disclosed  by  the  record,  it  found  no  defect  in 
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the  title  of  Lee,  and  tbat  Noonan's  title  had 
not  failed.  In  this  language  referenoe  was, 
of  course,  had  to  the  title  as  it  appeared  upon 
the  evidence  presented  at  the  hearing  in  the 
district  court  m  Jantiary,  1860. 

Afterwards,  in  January,  1863,  final  judg- 
ment was  rendered  in  the  action  of  eiectment 
in  the  state  court  in  favor  of  Orton,  the  party 
in  possession,  and  against  Noonan,  upon  the 
ground  that  the  latter  was  not  seised  in  fee 
of  the  premises,  and  acquired  no  title  by  his 
purchase  from  Lee,  and  that  Orton  was  lessee. 
398*]  'When  Lee  died,  there  were  effects  of 
value  belonging  to  him  in  Wisconsin,  and  in 
February,  1865,  one  Thomas  L.  Ogden  was  duly 
appointed  administrator  of  those  effects  by  a 
tribunal  having  jurisdiction  of  that  matter  in 
that  State;  and  he  qualified  and  entered  upon 
the  discharee  of  his  duties  as  administrator, 
and  when  this  action  was  commenced,  had  in 
his  possession  the  bond,  given  by  Noonan  to 
Lee  on  the  purchase  of  the  premises. 

In  September,  1866,  Bntdley,  as  adminis- 
trator  of  the  estate  of  Lee  under  the  appoint- 
ment in  the  State  of  New  York,  broueht  the 
Present  action  upon  this  bond  of  Noonan. 
'he  declaration  sets  forth  his  title  as  adminis- 
trator under  this  appointment,  and  contains 
four  counts. 

The  first  count  is  on  the  penalty  of  the  bond 
simply.  The  second  sets  forth  the  bond  and 
its  conditions.  The  third  sets  forth,  besides 
the  bond  and  its  conditions,  the  agreement  in- 
dorsed on  the  bond,  and  the  proce^ings  in  the 
foreclosure  suit. 

The  fourth  differs  from  the  third  count  in 
the  greater  particularity  with  which  it  details 
the  proceedings  in  the  foreclosure  suit. 

Each  of  the  several  counts,  except  the  fourth, 
concludes  with  the  averment  that  the  defend- 
ant has  not  paid  the  several  sums  mentioned 
in  the  bond,  or  any  of  them.  The  fourth  count 
contains  similar  averments,  with  the  excep- 
tion of  the  statement  that  $53.56,  collected  on 
the  sale  under  the  decree  of  foreclosure,  had 
been  applied  on  these  sums. 
399*]  *  To  the  declaration  the  defendant  inter- 
p^ed  three  pleas: 

1.  That,  as  to  the  supposed  causes  of  action 
mentioned  therein,  the  plaintiff  is  not,  and 
never  has  been,  administrator  of  the  effects  of 
the  deceased. 

2.  That  Thomas  L.  Ogden  was  duly  ap- 
pointed, by  a  tribunal  in  Wisconsin,  adminis- 
trator of  the  effects  of  the  intestate  in  that 
State,  among  which  was  the  bond  in  suit,  and 
had  qualified  when  the  present  action  was 
brought. 

3.  That  the  title  of  Lee  to  the  premises  sold 
had  failed,  the  plea  setting  up  the  agreement 
indorsed  on  the  bond,  and  the  proceedings  and 
judgment  in  the  ejectment  suit  to  bring  the 
case  within  the  agreement.  The  averments 
of  the  second  and  third  pleas  will  be  more  fullv 
stated  as  these  pleas  are  hereafter  considered. 

To  the  pleas  the  plaintiff  demurred;  the  cir- 
cuit court  sustained  the  demurrer,  and  the  de- 
fendant brings  the  case  to  this  court  on  writ 
of  error. 

The  inquiry  here  is;  what  is  the  legal  effect 
of  the  facts  presented  by  these  pleas? 

The  first  plea  puts  in  issue  the  representative 
character  of  the  plaintiff  in  the  State  of  Wis- 
consin. It  denies  that,  as  to  the  causes  of 
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action  stated  in  the  declaration,  he  is  or  ever 
has  been  administrator  of  the  effects  of  the 
deceased,  and  thus  raises  the  question,  whether 
an  administrator  appointed  *in  one  State  [*4oa 
can,  by  virtue  of  such  appointment,  maintaia 
an  action  in  another  State  to  enforce  an  obli- 
gation due  his  intestate.  And  upon  this  ques- 
tion the  law  is  well  settled.  All  the  cases  oa 
the  subject  are  in  one  way.  In  the  absence  of 
any  statute  giving  effect  to  the  foreign  ap- 
pointment, all  the  authorities  deny  any  efficacy 
to  the  appointment  outside  of  the  territorial 
jtu*isdiction  of  the  State  within  which  it  was 
granted.  All  hold  that,  in  the  absence  of  such 
a  statute,  no  suit  can  be  maintained  by  an 
administrator  in  his  official  capacity,  except 
within  the  limits  of  the  State  from  which  ho 
derives  his  authority.  If  he  desires  to  prose* 
cute  a  suit  in  another  State  he  roust  first  ob* 
tain  a  grant  of  administration  therein  in  ac- 
cordance with  its  laws. 

So  far  has  this  doctrine  been  extended  that 
in  Fenwick  v.  Sear's  Administrators,  1  Cranch,. 
259,  where  the  plaintiff  had  obtained  letters  of 
administration  m  Maryland,  before  the  separa- 
tion of  the  District  of  Columbia  from  the 
original  States,  it  was  held  by  this  court,  that 
he  could  not,  after  the  separation,  maintain  an 
action  in  that  part  of  tne  district  ceded  by 
Maryland  by  virtue  of  these  letters,  but  that 
he  must  take  out  new  letters  within  the  dis- 
trict. 

The  same  doctrine  is  as  applicable  to  the  case 
of  executors  as  to  that  of  administrators;  the 
right  to  sue  in  both  instances  depending  upon 
the  letters.  Dixons'  Exrs.  v.  Ramsay's  Bxrs.  9- 
Cranch,  319. 

Whether  the  objection  to  the  character  of  t  he- 
plaintiff  as  administrator  or  executor  should  be 
taken  by  a  plea  in  abatement  or  a  special  plea 
in  bar,  would  appear  to  have  been,  at  one 
time,  a  matter  upon  which  there  was  some  di- 
versity of  opinion.  In  some  of  the  cases  the 
language  u^cd  would  indicate  that  a  plea  iiv 
abatement  was  the  only  appropriate  form  in 
which  the  objection  could  be  presented,  whilst 
in  other  cases  the  objection  taken  by  a  special 
plea  in  bar  has  been  sustained.  It  was  sus- 
tained by  this  court,  when  taken  by  a  special 
plea  in  bar,  in  Fenwick  v.  Sears'  Adminis- 
trators, and  in  Dixon's  Executors  v.  Ramsay's^ 
Executors,  and  already  cited.  In  the  latter 
case  a  foreign  executor  brought  an  action  ia 
the  'District  of  Columbia.  The  defend-  [*40X 
ant  pleaded  that  he  had  not  obtained  letters 
in  the  District  or  in  the  United  States,  and,  on 
demurrer,  the  plea  was  sustained. 

There  is  no  principle  in  pleading  which 
should  prevent  the  objection  "from  being  taken 
in  this  way.  It  is  only  in  virtue  of  his  repre- 
sentative character  that  the  plaintiff  is  entitled 
to  the  matters  in  controversy,  and  a  plea 
which  denies  to  him  that  character  is,  in  its 
nature,  a  plea  in  bar  of  the  action. 

In  Lan^on  v.  Potter,  11  Mass.  313,  the  Su- 
preme Court  of  Massachusetts  held  directly 
that  the  objection  taken  in  that  case,  that  no 
letters  of  administration  had  been  granted  to 
the  plaintiff  except  under  the  authority  of  an- 
other State,  was  pleadable  in  bar,  and  in  re- 
ferring to  the  diversity  in  the  cases  and 
opinions,  as  to  the  form  of  the  plea  by  which 
the  objection  should  be  presented,  observed 
that  they  might  perhaps  be  "reconciled  by  con- 
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•idering  the  plea,  that  the  plaintiff  is  not  ad- 
miniBtrator,  as  one  of  those  which  may  be 
{^leaded  in  bar  or  in  abatement."  "There  are 
many  such  cases/'  said  the  court,  "where  the 
matter  of  the  plea  goes  to  preclude  the  plain- 
tiff forever  from  maintaining  the  action,  and 
It  may  therefore  be  pleaded  in  bar;  yet,  as  in 
point  of  form  it  is  in  disability  of  the  plain- 
tiff, it  may  also  be  pleaded  to  the  person.'' 
These  observations  arc  just,  and  explain  much 
of  the  apparent  conflict  in  the  decisions  of  dif- 
ferent courts,  or  of  the  same  court  at  different 
times. 

The  language  used  by  this  court  in  Childress 
V.  Emory,  8  Wheat.  642;  and  Kane  v.  Paul,  14 
Pet.  33,  cited  by  counsel,  was  not  intended  to 
deny  that  the  objection  to  the  authority  of 
the  plaintiff  as  administrator  or  executor  could 
be  taken  by  a  plea  in  bar,  but  was  only  in- 
tended to  indicate  that  the  objection  must  be 
especially  pleaded,  and  could  not  be  urged  on 
demurrer  to  the  declaration  for  alleged  insuf- 
ficient exhibition  of  letters  testamentary, 
when  profert  of  the  letters  was  made,  or  under 
s  plea  to  the  merits. 

In  the  first  case  the  court  observed,  that  if 
4oa*]  the  'defendant  desired  to  object  to  the 
letters  as  insufficient,  he  should  have  craved 
oyer  of  them,  and  had  them  brought  before  the 
court;  that  unless  oyed  was  craved  and  grant- 
ed, the  letters  could  not  be  judicially  exam- 
ined ;  and  then  added  that  if  the  plaintiffs  were 
not  executors,  that  objection  should  have  been 
taken  by  way  of  abatement,  and  did  not  arise 
upon  a  demurrer  in  bar.  The  point  decided  was 
that  the  objection  could  not  be  taken,  when  pro- 
fert of  letters  was  made,  without  oyer  of  them, 
and  did  not  arise  in  such  case  upon  demurrer. 
There  was  no  question  as  to  the  form  of  the 
plea  to  be  used,  if  the  objection  were  present- 
ed in  that  way;  and  it  is  clear  that  no  de- 
termination as  to  the  form  was  intended. 

In  the  second  case  the  plea  was  non  assump- 
sit, which  admitted  plaintiff's  right  to  sue.  It 
was  objected  that  the  letters  testamentary  ap- 
|>eared  on  their  face  to  have  been  granted  in 
violation  of  the  law  of  Maryland,  but  the 
30urt  observed  that  the  plea  was  the  general 
tissue,  and  that  a  judicial  examination  into 
their  validity  could  only  be  gone  into  upon  a 
plea  in  abatement,  meaning  evidently  that 
4uch  examination  could  not  be  had  unless  the 
objection  were  taken  by  special  plea.  There 
was  no  intention  on  the  part  of  the  court  to 
•determine  as  to  the  form  of  the  special  plea  in 
«uch  cases. 

The  objection  to  the  character  of  the  plain- 
tiff as  administrator  in  this  case,  is  not  waived 
"by  the  third  plea,  which  goes  to  the  merits,  as 
contended  by  counsel.  One  plea  in  bar  is  not 
waived  by  the  existence  of  another  plea  in 
bar,  though  the  two  may  be  inconsistent  in 
their  averments  with  each  other.  The  remedy 
of  the  plaintiff  in  such  case  is  not  by  demurrer, 
but  by  motion  to  strike  out  one.  of  the  pleas, 
<3tr  to  compel  the  defendant  to  elect  by  which 
he  will  abide.  But  here  there  is  no  incon- 
sistency in  the  pleas;  the  one  denying  any 
right  in  the  plaintiff,  in  his  capacity  as  ad- 
ministrator, to  the  subject  of  controversy,  and 
the  other  the  release  of  the  defendant  from  lia- 
bility on  the  bond  in  suit  by  failure  of  *.n  con- 
sideration. The  averments  of  both  may  be  true. 

The  proposition  of  law  which  the  counsel  in- 
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vokes,  that  a  plea  to  the  merits  admits  ths 
representative  character  of  the  *plain-  [^403 
tiff,  and  his  right  to  sue  in  that  capacity,  is 
only  applicable  where  no  other  plea  than  one  of 
that  kind  is  interposed;  it  does  not  apply 
where  a  special  plea  traverses  that  character. 
A  plea  denying  that  an  intestate  entered  into 
the  obligation  upon  which  the  action  is  brought^ 
or  averring  that  he  was  released  therefrom, 
standing  alone,  is,  undoubtedly,  an  admission 
of  the  representative  character  of  the  plaintiff 
to  the  extent  stated  in  the  declaration,  and  if 
that  statement  is  consistent  with  the  grant  of 
letters  within  the  State,  is  also  an  admission 
of  his  right  to  sue  in  that  capacity.  The  exe- 
cution or  the  release  of  the  obligation  is  in 
such  case  the  only  matter  in  issue  and  of 
course  is  the  only  matter  upon  which  evidence 
need  be  called  or  argument  had.  But,  in  the 
case  at  bar,  had  there  been  no  other  plea  than 
the  third  plea,  which  goes  to  the  merits,  the 
character  of  the  plaintiff,  as  administrator  in 
Wisconsin,  would  not  have  been  admitted,  for 
the  reason  that  the  declaration  states  that  the 
grant  of  administration  to  him  was  by  letters 
issued  in  the  State  of  New  York,  and  the  plea 
to  the  merits  only  admits  the  title  as  stated 
in  the  declanktion. 

This  effect  of  a  plea  to  the  merits  was  decid- 
ed as  long  ago  as  the  time  of  Lord  xiolt,  in 
the  case  of  Adams  v.  The  Terre-tenants  of 
Savage,  6  Modem,  134.  In  that  case  the  plain- 
tiff brought  a  scire  facias  against  the  defend- 
ants, reciting  a  judgment  recovered  by  his 
intestate  against  Savage,  and  that  adminis> 
tration  was  committed  to  him  by  the  Arch- 
deacon of  Dorset,  whose  jurisdiction  did  not 
extend  to  the  place  where  the  judgment  was 
rendered.  The  terre-tenant  traversed  the 
seisin  of  Savase,  and  the  finding  being  against 
them,  motion  m  arrest  of  jud^ent  was  made, 
on  the  ground  that  the  administration  commit- 
ted to  the  plaintiff  was  void.  It  was  urged 
for  the  judgment,  that  though  the  plaintiff  had 
shown  a  bf^  title,  the  defendants  not  travers- 
ing it,  or  taking  any  advantage  of  the  in- 
validity of  the  adndnistration,  but  pleading 
to  the  merits,  admitted  that  the  plaintiff  was 
entitled  to  sue,  and  should  not  be  permitted, 
when  the  right  was  tried  against  them,  to 
'controvert  what  they  had  declined  to  ['404 
insist  upon;  but  Chief  Justice  Holt  said:  **If 
the  plaintiff  had  not  set  forth  what  kind  of  ad- 
ministration he  claimed  by,  but  only  generally 
alleged  himself  administrator  of  the  goods  and 
chattels  of  the  intestate,  and  the  defendant  had 
not  put  you  upon  showing  it  by  craving  oyer 
of  the  letters  of  administration,  as  he  might 
have  done,. but  pleaded  over;  that  had  been  an 
admission  of  the  plaintiff's  having  a  right  of 
suing  as  administrator  as  he  had  sJleged." 
And  after  stating  that  the  plaintiff  made  title 
to  himself  by  an  administration  which  was 
invalid,  the  Chief  Justice  continued:  "And 
when  you  yourself  affirm  this  to  be  your  title, 
how  can  we  intend  you  have  another;  for  of 
your  own  showing  this  is  your  title,  whidi  is 
manifestly  bad?  And  there  is  a  vast  difference 
where  a  title  does  not  appear  fully  for  the 
plaintiff,  and  the  party  will  not  controvert  with 
him  about  that,  for  then  it  may  be  well  pre- 
sumed if  the  party  were  not  well  satisfied  oi 
plaintiff's  title  he  would  have  insisted  on  it 
in  due  time,  and  where  the  plaintiff  himself 
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shows  be  has  no  tiftle,  for  then  the  court  has 
no  room  for  intendment."  The  authority  of 
this  case  has  not,  so  far  as  we  are  aware,  ever 
been  doubted,  and  were  there  no  other  ground 
against  the  position  of  the  plaintiff,  it  would 
be  decisive. 

The  substitution  in  this  court  of  the  plain- 
tiff as  administrator,  in  place  of  the  intestate, 
in  Noonan  v.  Lee,  does  not  affect  the  present 
case,  or  give  the  plaintiff  any  greater  right  of 
action  than  if  no  such  substitution  liad  ever 
been  made.  It  only  authorized  the  further 
prosecution  of  that  suit  in  his  name,  and  gave 
no  right,  and  could  give  no  right,  to  prosecute 
any  other  suit  in  his  name. 

Nor  is  the  position  of  the  plaintiff  aided  by 
the  Statute  of  Wisconsin,  which  enables  foreign 
executors  and  administrators  to  sue,  in  certain 
cases,  in  the  courts  of  that  State.  That  stat- 
ute only  applies  where  no  executor  or  ad- 
ministrator of  the  estate  of  the  decedent  has 
been  appointed  in  the  State,  and  then  only  in 
the  counties  where  the  foreign  executor  or 
administrator  has  filed  in  the  Probate  Court  an 
Authenticated  copy  of  his  appointment. 
405*]  *The  second  plea,  like  the  first,  puts 
In  issue  the  representative  character  of  the 
plaintiff  in  Wisconsin;  not  by  direct  denial,  as 
in  the  first  plea,  but  by  averring  that  there 
were  effects  of  the  decedent  in  that  State  at 
the  time  of  his  death,  among  which  was  the 
bond  in  suit;  that  an  administrator  of  those 
effects  had  been  duly  appointed  and  qualified, 
and  had  entered  upon  and  was  engaged  in  the 
discharge  of  his  duties  as  such  officer  at  the 
time  the  action  was  commenced,  and  that  by 
reason  of  this  appointment  and  qualification, 
the  effects  of  the  decedent,  under  the  laws  of 
Wisconsin,  were  vested  in  him,  with  all 
rights  of  action  in  relation  thereto,  and  that  as 
a  consequence  the  letters  issued  to  the  plaintin 
in  the  State  of  New  York,  with  reference  to 
the  causes  of  action  stated  in  the  declaration, 
are  void  and  of  no  effect. 

This  plea  is  a  good  plea  in  bar  to  the  action. 
The  bond  in  suit  was  bona  notabilia  in  Wis- 
consin, and  a  plea — ^that  the  subject  of  action 
constituting  such  bona  notabilia  was,  on  the 
death  of  the  decedent,  in  another  jurisdiction 
than  the  one  which  appointed  the  administrator 
suing  as  plaintiff — ^has  always  been  a  good  an- 
swer to  the  action.  It  is  an  averment  of  facts 
which  in  law  excludes  all  right  to, 'and  control 
over,  the  property  in  that  State  by  the  foreign 
administrator.  See,  1  Saund.  274,  note  3; 
fitokes  v.  Bate,  5  Bam.  &  G.  491. 

The  third  plea  sets  up  a  defense  to  the  action 
on  the  merits,  namely:  that  the  title  to  the 
premises,  for  the  consideration  of  which  the 
bond  in  suit  was  given,  has  failed;  and  that, 
as  a  consequence,  under  the  agreement  of  the 
intestate,  the  right  to  enforce  the  bond  has 
ceased. 

This  plea  alleges  that  the  bond  in  suit  was 
given  only  in  consideration  of  the  conveyance 
of  a  warranty  deed  by  the  intestate,  and  an 
agreement  that  in  case  his  title  failed  he  would 
not  enforce  the  bond,  and  that  by  judicial  pro- 
ceedings^ of  which  the  intestate  had  notice  and 
took  charge,  it  was  determined  that  the  intes- 
tate was  not  seised  at  the  time  he  executed 
the  deed  in  fee  of  the  premises,  but  that  Orton, 
the  party  then  in  possession,  was  thus  seised 
of  them. 
9  Wat.u  U.  R     Booir   19. 


I  'The  effect  of  this  plea  depends  upon  [•406 
the  construction  which  is  given  to  the  agree- 
ment of  the  intestate  not  to  enforce  the  bond  in 
case  his  title  failed.  The  plaintiff  contends 
that  this  agreement  ceased  to  have  any 
operation  after  the  maturity  of  the  bond  or 
the  forfeiture  of  the  penalty;  and  that  if 
subsequently  the  title  failed,  that  fact  could 
not  be  plea^ded  with  the  agreement  in  bar  to 
an  action  on  the  bond,  either  by  way  of  re- 
lease or  estoppel. 

The  argument  presented  in  support  of  this 
construction  is  founded  mainly  upon  the  im- 
probability that  the  parties  could  have  con- 
templated a  postponement  of  payment  beyond 
the  period  stipulated  in  the  bond.  They  could 
not,  says  the  counsel,  have  intended  to  set 
aside  the  obligation  to  pay  at  those  times;  and 
it  would  have  been  a  violation  of  the  spirit  of 
the  agreement  for  the  vendee  to  have  refused 
the  payments  as  they  became  due,  if  the  title 
had  not  then  failed. 

Undoubtedly,  the  parties  contemplated  that 
the  payments  would  be  made  as  they  matured, 
but  they  also  contemplated  that  payments 
should  cease  whenever  the  title  of  the  grantor 
failed.  They  may  have  supposed  that  the  va- 
lidity of  the  title  would  be  determined  to  their 
satisfaction  before  the  maturity  of  any  of  the 
installments  stipulated,  but  they  have  inserted 
no  provision  in  the  agreement  which  limits  its 
operation  to  that  or  to  any  other  period.  It  is 
a  perpetual  covenant  not  to  enforce  the  bond 
upon  the  happening  of  a  certain  event.  It 
matters  not  that  the  obligee  or  his  representa- 
tive might  have  compelled  its  payment  before 
the  happening  of  that  event.  What  would 
have  been  the  rights  of  the  obligor  in  that 
case;  whether  he  would  have  had  any  remedy 
to  recover  back  the  amoimt  paid,  or  would 
have  been  compelled  to  look  to  the  covenant  of 
warranty  in  his  deed,  are  questions  not  now 
before  us  for  determination.  It  is  sufficient 
for  our  present  consideration  that  the  bond  has 
not  as  yet  been  enforced,  and  the  title  to  the 
property  which  the  intestate  sold  and  under- 
took to  convey  to  the  defendant  has  failed. 
It  would  be  against  manifest  justice  if,  under 
these  circumstances,  the  representative  of  the 
vendor,  notwithstanding  the  vendor  had  no 
title  to  convey,  could  recover  'of  the  de-  ['407 
fendant  as  though  the  vendor  had  transferred 
to  him  a  good  and  perfect  one. 

If  there  were  any  doubt  as  to  the  construc- 
tion which  should  be  given  to  the  agreement  of 
the  intestate,  that  construction  should  be 
adopted  which  would  be  more  to  the  advantage 
of  the  defendant,  upon  the  general  ground  that 
a  party  who  takes  an  agreement  prepared  by 
another,  and  upon  its  faith  incurs  obligations 
or  parts  with  his  property,  should  have  a  con- 
struction given  to  the  instrument  favorable 
to  him;  and  on  the  further  ground  that  when 
an  instrument  is  susceptible  of  two  construc- 
tions— the  one  working  injustice  and  the  other 
consistent  with  the  right  of  the  case — that  one 
should  be  favored  which  standeth  with  the 
right.    Mayer  v.  Isaac,  6  Mees.  &  W.  612. 

This  agreement  not  to  enforce  the  bond, 
which  is  conditional  in  its  terms,  depending 
for  its  operation  upon  the  happening  of  a  con- 
tingent event,  has,  by  the  happening  of  that 
event,  become  absolute,  and  may  be  pleaded  as 
a  release  to  the  action.  It  constitutes,  in  fact, 
48  76x 
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a  part  of  the  condition  of  the  bond,  qualifying 
its  provisions  for  the  payment  of  the  install- 
ments of  the  principal  and  interest,  and  de- 
daring,  in  effect,  that  the  payments  shall  not 
be  required,  and  the  obligation  of  the  bond 
shall  oease,  in  case  the  event  designated  hap- 
pens.   Burgh  V.  Preston,  8  T.  R.  483. 

The  decision  in  the  foreclosure  suit  only  de- 
termined that,  at  the  time  the  hearing  was  had 
in  that  case  ia  the  District  Court,  in  January, 
1860,  the  title  had  not  failed.  The  language 
of  the  court  in  rendering  the  decision  shows 
ihia.  It  says:  "As  the  facts  are  disclosed  in 
the  record,  we  find  no  defect  in  the  title  of 
Lee.  We  find  that  Nooman's  title  has  not 
failed,  and  no  incumbrance  upon  the  property  is 
shown.  There  has  been,  therefore,  no  breach 
of  the  agreement  indorsed  on  the  bond,  nor  has 
there  been  any  breach  of  the  covenant  of  gen- 
eral warranty  in  Lee's  deed  to  Noonan."  The 
case  is  entirely  changed  now;  and  facts  not  ex- 
isting, or  at  least  not  established  then,  but 
408*]  since  determined  by  judicial  'proceed- 
ings, present  a  case  upon  which  this  court  has 
heretofore  never  passed. 

We  are  of  opimon  that  the  pleas  of  the  de- 
fendant constitute  a  bar  to  tne  action,  and 
that  the  circuit  court  erred  in  sustaining  the 
demurrer  to  them. 

It  follows  that  its  judgment  must  be  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings. 

Mr.  Justice  Clifford,  dissenting: 

I  dissent  from  the  opinion  and  judgment  of 
tbe  court  in  this  case  upon  two  grounds,  which 
I  will  proceed  to  state  without  entering  at 
all  into  the  argument  to  support  the  respective 
propositions: 

1.  Because  I  think  that  the  alleged  dis- 
ability to  sue  should  have  been  pleaded  in 
abatement  and  not  in  bar.  Undoubtedly,  a  dif- 
ferent rule  of  pleading  prevailed  at  common 
law,  but  there  are  three  reported  decisions  of 
this  court  in  which  it  is  held  that  such  a  plea, 
in  a  case  like  the  present,  must  be  in  abate- 
ment; and  in  view  of  our  complicated  system 
of  Jurisprudence,  I  am  not  inclined  to  overrule 
those  cases.  They  have  been  re^rded  as  au- 
thorities for  many  years,  and  I  am  of  the 
opinion  that  the  rule  which  they  establish  is  a 
better  one  as  a  rule  of  pleading  in  the  Federal 
Courts  than  the  rule  which  prevailed  at  com- 
mon law.  Childress  v.  Emory,  8  Wheat.  642; 
Kane  v.  Paul,  14  Pet.  33;  Ventress  v.  Smith,  10 
Pet.  161. 

2.  I  am  also  of  the  opinion  that  the  decree 
in  the  former  suit  is  conclusive  as  to  the  rights 
of  the  parties,  and  that  it  constitutes  a  com- 
plete answer  to  the  defense  in  the  present  suit. 
Noonan  v.  Lee,  2  Black,  499,  17  L.  ed.  278. 

Mr.  Justice  Swayne  and  Mr.  Justice  Davis 
concur  in  this  dissenting  opinion. 

DADE  HOOEY  et  al.,  Complainants,  Appts., 

JESSE  B.  WILSON. 

(See  S.  C.  9  Wall.  601-504,  Note.) 

Parties,  who  necessary— objection  to  want  of. 

NOTB. — When  parties  Interested  are  nmnerons, 
part  may  maintain  a  bill  In  equity  for  benefit  of 
all — aee  not  to  Smith  ▼.  Swormstedt,  14  L.  ed. 
U.  8.  942 ;  and  note  to  Bacon  v.  Bobertsout  10  L. 
ed.  U.  8.  499. 
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In  an  action  bv  an  heir  to  ayold  a  Judicial  aale 
made  to  the  receiver  of  the  estate,  the  complainant 
In  tbe  decree  of  sale,  and  the  other  belrs,  are  In- 
dispensable parties. 

A  decree  rendered  without  their  presence  wilt 
be  reversed,  altbougb  the  objection  was  not  taken 
in  the  conrt  below. 

[No.  166.] 

Argued  Mar.  30,  1870.      Decided  Apr.  18,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  case  grew  out  of  the  case  of  Ingle  t. 
Jones,  ante,  621,  recently  decided  in  this  court. 

Li  that  case  a  decree  was  entered  for  the 
sale  of  certain  property  in  Washington.  Jease 
B.  Wilson  was  the  purchaser  at  the  sale. 

The  complainants  filed  exceptions  to  the  rati- 
fication of  the  sale,  which  were  overruled. 
The  sale  was  ratified,  the  purchase  money  paid, 
and  a  deed  executed  to  the  purchaser. 

After  this,  the  complainants  filed  a  bill  in  the 
Supreme  Court  of  the  District  of  Columbia 
against  Wilson,  to  set  aside  the  sale. 

After  a  hearing  on  its  merits,  the  bill  waa 
dismissed,  the  present  appeal  taken  from  the 
decree  of  dismissal.  The  question  of  defect  of 
parties  was  not  raised  in  the  court  below.  By 
agreement  of  counsel,  certain  additions  were 
made  to  the  record  after  the  case  was  brought 
here,  to  have  the  same  effect  as  if  returned 
under  a  writ  of  diminution. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  WiUiam  A.  Meloy  and  R.  J.  Brent, 
for  appellants: 

A  receiver's  incapacity  to  purchase,  at  any 
sale  of  the  trust  property,  is  well  settled  on 
principle  and  authority. 

Anderson  v.  Anderson,  9  L-ish  Eq.  24;  Ex 
parte  James,  6  Ves.  708;  Watson  v.  Birch,  2 
Ves.  Jr.  63. 

Li  White,  Eq.  Cas.  (66  Law  Lib.  128),  it  ia 
stated  that  a  trustee  cannot  purchase .  before 
the  master,  under  a  decree  of  sale. 

And  in  page  42  of  same  book  it  is  stated  that 
the  disability  equally  applies  where  the  trus- 
tee buys  at  a  sale  under  an  adverse  proceeding 
and  at  a  judicial  sale,  as  at  his  own  sale  under 
his  powers  as  trustee. 

To  the  same  effect,  see,  Chapin  v.  Weed, 
Clark,  Ch.  464;  4  Kent,  Com.  617,  n.  c;  Camp- 
bell V.  Johnson,  1  Sandf.  Ch.  148;  McGinn  v. 
Shaeffer,  7  Watto.  412;  Callis  v.  Ridout,  7  GiU 
&  J.  2,  7;  Bell  v.  Webb,  2  Gill,  164,  170;  Evert- 
son  V.  Tappen,  6  Johns.  Ch.  498;  Davoue  v» 
Fanning,  2  Johns.  Ch.  260;  66  Law  Lib.  142; 
DeCartes  v.  DeChaumont,  3  Paige,  178;  Roth- 
well  V.  Dewees,  2  Black,  613,  17  L.  ed.  909; 
Hopkins  v.  Lee,  6  Wheat.  109. 

These  references  show  that  the  sale  in 
American  courts  is  even  more  stringent  than 
in  England. 

Messrs.  W.  S.  Cox  and  W.  D.  DaTidge,  for 
appellee: 

The  first  objection  to  the  final  relief  asked  by 
the  bill,  is  the  want  of  proper  parties. 

The  suit  could  not  be  instituted  by  some  in 
the  names  of  others.  Those  not  joined  are  not 
stated  to  be  unknown,  and  it  is  not  a  case  rec- 
ognized in  the  books  for  a  suit  for  the  benefit 
of  parties  not  joined;  as  where  parties  are  too 
numerous,  or  are  members  of  a  large  associa- 
tion or  of  a  large  class.    . 

See  Story,  Eq.  PL  ch.  4. 
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'Cren  if  the  appellee  had  no  absolute  right  to 
purchaae,  yet  it  can  hardly  be  denied  that  in 
the  discretion  of  the  court  he  might  be  ad- 
mitted to  bid  and  purchase.  The  court  knew 
that  he  had  been  the  receiveri  and  it  was  cer- 
tainly at  liberty,  notwithstanding  that,  to  al- 
low him  to  purchase.  It  was  a  matter  for  its 
discretion,  and  its  action  could  not  be  reviewed 
on  appeal.  The  theory  of  a  chancery  sale  is, 
that  the  bid  at  the  public  sale  is  merely  an  of- 
fer to  the  court,  which  is  accepted  by  its  order 
of  ratification  of  the  sale. 

Ab  the  court  is  presumed  to  be  competent 
to  protect  the  interests  of  all  parties  it  is 
certainly  competent  to  accept  an  offer  from 
anybody,  no  matter  what  his  relations  to  the 
property. 

See  Hill,  Trust.  536,  citing  Campbell  v.  Walk- 
er, 5  Ves.  678. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  eauity  from  the  decree 
of  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

The  case  presented  by  the  record,  so  far  as  it 
is  necessary  to  state  it,  is  as  follows:  the  com- 
plainants represent  themselves  to  be  heirs  at 
law  of  Ann  R.  Dermott,  deceased,  and  allege 
503*]  that  *they  bring  their  bill  against  the 
defendant  "for  themselves  and  the  other  heirs 
at  law  of  the  said  Ann  R.  Dermott."  The  bill 
alleges  that  by  virtue  of  a  decree  of  sale  in  the 
case  of  Zephaniah  Jones  v.  Stringfellow  and 
others,  wherein  these  complainants  and  others 
were  defendants,  Wilson,  the  defendant  in  this 
suit,  became  the  purchaser  of  certain  real 
estate  of  the  said  Ann  R.  Dermott,  deceased, 
which  is  particularly  described;  that  this  pur- 
chase was  made  by  Wilson  on  the  2d  of  Janu- 
ary, 1867,  from  the  trustees  named  in  the  de- 
cree; that  long  prior  to  the  purchase,  and 
prior  to  the  rendition  of  the  decree  under  which 
the  sale  was  made,  Wilson  was,  by  order  of 
the  court  in  that  case,  appointed  receiver  of 
the  estate  of  Ann  R.  Dermott,  with  authority 
to  manage  and  rent  the  property;  which  ap- 
pointment he  accepted,  and  executed  his  bond 
as  such  receiver,  which  was  accepted  and  ap- 
proved; that  he  collected  a  large  amount  of 
rents  as  such  receiver;  that  he  was  receiver 
down  to  the  time  of  the  purchase  in  question, 
and  still  continued  to  be  such.  It  is  averred 
that  by  reason  of  his  fiduciary  relation  to  the 
property  in  question  he  was  incapacitated  to 
purchase;  that  the  sale  is  void  at  the  election 
of  the  complainants;  and  that  they  elect  to 
avoid  it,  and  to  have  the  property  resold  at  the 
risk  of  Wilson.  The  bill  prays  for  appropriate 
special,  and  for  general  relief.  Wilson  an- 
swered. The  answer  admits  the  decree  of  sale, 
the  sale  by  the  trustees  appointed  to  make  it, 
the  purchase  by  Wilson,  and  that  he  was  re- 
ceiver as  alleged  in  the  bill.  It  denies  that  he 
was  incapacitated  to  buy,  and  insists  that  the 
sale  was  valid.  It  avers  that  he  has  paid  all 
the  purchase  money,  and  received  a  deed  for 
the  property. 

We  pass  by  the  questions:  whether  the 
proper  remedy  of  the  complainants  was  not  by 
appeal  from  the  order  of  the  court  below  con- 
firming the  sale;  and  whether  the  bill  is  not 
fatally  defective  on  its  face  in  not  averring 
such  confirmation  before  it  was  filed.  These 
0  Wau. 


points  have  been  fully  argued,  but  the  view 
which  we  take  of  the  case  renders  it  unneces- 
sary to  decide  them.  The  defense  that  the 
validity  of  the  sale  is  res  judicata  by  reason 
of  the  proceedings  of  these  complainants, 
touching  the  order  of  confirmation,  is  not  set 
up  in  the  answer  and  cannot,  therefore,  be 
considered. 

But  Zephaniah  Jones,  the  complainant  in  the 
suit  in  which  the  decree  of  sale  was  made,  and 
the  other  heirs  at  law  of  Ann  ♦R.  Der-  [•504 
mott,  are  indispensable  parties.  No  relief  can 
be  given  in  the  case  before  us  which  will  not 
seriously  and  permanently  affect  their  rights 
and  interests.  According  to  the  settled  .rules  of 
equity  jurisprudence,  the  case  cannot  proceed 
without  their  presence  before  th?  court.  The 
objection  was  not  taken  by  the  defendant,  but 
the  court  should,  sua  sponte,  have  caused  the 
bill  to  be  properly  amended,  or  have  dismissed 
it,  if  the  amendment  were  not  made.  Instead 
of  this  being  done  the  cause  was  heard  and  de- 
cided upon  its  merits.  This  was  a  manifest  er- 
ror. The  decree  must,  therefore,  be  reversed, 
and  the  cause  remanded  to  the  court  below. 
In  that  court  both  parties  can  take  leave  to 
amend  and  can  modify  their  pleadings  so  as 
to  exhibit  the  ease  as  they  may  desire  respec- 
tively to  present  it.  If  testimony  be  necessary, 
that  also  can  be  taken.  We  do  not  consider 
the  supplement  to  the  record  filed  in  this  court 
as  before  us.  It  was  not  in  the  case  in  the 
court  below.  To  recognize  it  here  would  in- 
volve the  exercise  of  original  instead  of  appel- 
late jurisdiction.  Whether  it  was  competent 
for  the  receiver  to  buy  at  the  sale  made  by  the 
trustees  is  a  point  upon  which  we  express  no 
opinion.  We  have  not  reached  it,  and  have 
not,  therefore,  had  occasion  to  consider  the 
subject. 

It  is  ordered  that  the  decree  of  the  court  be- 
low be  reversed,  and  that  the  cause  be  remand- 
ed, with  directions  to  that  court  to  proceed 
in  conformity  to  this  opinion. 


♦THE  MICfflGAN  INSURANCE  BANK,  [•544 

Plff.  in  "Err., 

V. 

ANSON  ELDRED. 

(See  S.  C.  0  Wall.  544-554.) 

Effect  of  copartnership  agreement  on  firm  pa- 
per— authority  to  fill  blanks — presumption  of 
date — ^improper  instruction. 

A  bona  flde  holder  of  negotiable  paper  Indorsed 
by  a  firm.  Is  not  affected  by  a  restriction  in  the 
copartnerabip  agreement  unknown  to  him,  that 
neither  of  the  partners  shall  engage  the  credits  of 
the  firm  outside  of  the  partnership  business. 

A  party  who  Is  authorized  by  the  course  of  busi- 
ness of  a  firm,  may  fill  blanks  in  their  negotiable 
paper. 

The  presumption  of  law  Is,  that  an  indorsement* 
if  without  date,  was  made  at  the  time  the  bill  or 
note  was  executed,  and  before  the  same  was  nego- 
tiated to  the  holder. 

When  a  prayer  for  mstmction  Is  presented  to 
the  court,  ana  there  is  no  evidence  to  support 
the  theory  of  fact  which  It  assumes,  the  prayer 
for  Instruction  should  be  denied,  and  If  given  by 
the  court  It  is  error. 

[No.  145.] 

Argued  Mar.  23,  1870.    Decided  Apr.  18,  1870. 

NoTB. — Negotiable  paper  executed  in  blank. 
Blanks  filled  In  in  negotiable  paper;  rights  of 
bona  flde  holders — see  note  to  Bank  of  Plttsburgb^ 
V.  Neal,  16  L.  ed.  U.  8.  823. 
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IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  against  Anson  Eldred, 
William  Balcom  and  Elisha  Eldred,  compos- 
ing the  firm  of  Eldred  &  Balcom,  as  indorsers 
of  a  certain  promissory  note  for  $4,000.  Sum- 
mons was  served  on  Anson  Eldred,  the  only 
defendant  residing  within  the  District  of  Wis- 
consin, and  the  only  one  who  appeared  in  the 
cause. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendant,  the 
plaintiff  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  fully  stated  by  the 
court. 

Mr.  Wm.  P.  Lynde,  for  plaintiff  in  error: 

The  plaintiff  was  the  holder  of  negotiable 
paper  received  before  due,  for  a  valuable  con- 
sideration. The  court  erred  in  allowing  to  be 
read  in  evidence  a  clause  from  the  articles  of 
copartnership  of  Eldred  &  Balcom,  tending  to 
impair  the  validity  of  the  paper,  without  any 
proof  of  notice  to  plaintiff. 

Goodman  v.  Simonds,  20  How.  343,  15  L.  ed. 
934;  Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed. 
857. 

This  is  a  familiar  principle,  constantly  re- 
ferred to  in  the  municipal  and  county  bond 
cases  so  fre<juently  before  this  court. 

The  Circuit  Court  in  giving  the  instruction 
that  ''If  the  note  in  suit  was  never  actually 
negotiated  to  the  Bank,  but  got  up  by  Eldred 
and  accepted  by  the  Bank  in  pursuance  of  a 
corrupt  agreement  between  said  Eldred  and  the 
Bank  to  defraud  the  defendant,  then  the  plain- 
tiff cannot  recover,"  went  entirely  outside  of 
the  evidence  in  the  cause,  and  the  instruction 
tended  to  mislead  the  jury  and  was  error. 

Blackburn  v.  Crawford,  3  Wall.  194,  18  L. 
«d.  194;  Chandler  v.  Van  Roeder,  24  How.  227, 
16  L.  ed.  634;  Jewell  v.  Parr,  13  C.  B.  909;  Cald- 
well V.  U.  S.  8  How.  366;  (Goodman  v.  Simonds 
<supra) ;  U.  S.  v.  Breitling,  20  How.  252,  15  L. 
<ed.  900;  Moffitt  v.  Cressler,  8  Clark,  la.  122. 

Mr.  John  W.  Gary,  for  defendant  in  error: 

The  defense  in  this  case  was: 

1.  That  the  note  was  a  fraud,  and  never,  in 
fact,  negotiated,  but  was  made  by  F.  E.  Eldred 
and  delivered  to  the  Bank  with  a  view  of  de- 
frauding the  defendant. 

2.  That  if  it  ever  was  negotiated  in  the 
course  of  business,  it  was  done  by  F.  E.  Eld- 
red, the  maker,  after  the  Bank  had  actual  no- 
tice that  the  partnership  of  Eldred  &  Bal- 
com had  ceased  to  do  business  or  exist  as  a 
Arm. 

On  the  trial  there  was  no  pretense  that  this 
note  had  ever  been  discounted  by  the  Bank, 
but  it  was  claimed  that  it  had  been  received  by 
the  Bank  and  was  held  as  collateral  security 
for  other  indebtedness  of  F.  E.  Eldred. 

The  note  on  its  face  showed  either  that  it 
had  been  altered  after  it  was  given,  or  else  that 
it  was  not  given  imtil  sometime  in  the  month 
of  August,  long  after  the  partnership  of  Eldred 
&  Balcom  had  ceased  to  exist. 

The  note  showed  on  its  face  that  the  date 
was  originally  Aug.  12,  1861,  and  that  date 
was  altered  to  June,  by  writing  June  over  Au- 
gust. 

F.  E.  Eldred  swears  that  he  wrote  June  over 
August,  but  can  give  no  explanation  why  or 
when  it  was  done.  He  swears  that  it  was 
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made  before  he  used  the  note,  but  as  to  when 
the  note  was  used,  he  can  give  no  satisfactory 
account. 

Eldred  subsequently  swears  that  note  and 
chattel  mortgage  were  delivered  about  the  same 
time. 

The  chattel  mortgage  referred  to,  bears  data 
July  24,  and  was  recorded  July  25, 18G1. 

The  partnership  of  Eldred  &  Balcom  expired 
by  its  term,  July  1,  1861,  and  they  ceased  busi- 
ness at  that  time. 

It  does  not  appear  when  the  Bank  became 
possessed  of  the  note.  There  was  no  record  of 
its  receipt  nor  the  purpose  for  which  it  received 
it. 

There  was  no  satisfactory  proof  of  its  pro- 
test. All  these  matters  were  insisted  upon  as 
showing  that  the  whole  thing  was  a  fraud 
and  concocted  after  the  partnership  had  ceased 
and  notice  thereof  to  the  plaintiff.  The  trial 
lasted  two  days. 

There  was  no  error  in  admitting  the  articles 
of  partnership.  They  were  necessary  to  show 
when  the  partnership  ceased,  and,  in  connec- 
tion with  notice  to  plaintiff,  fixed  the  time  of 
its  end. 

It  was  also  proper  to  show  that  by  its 
terms  said  partnership  name  was  not  to  be 
used  outside  of  the  business;  but  the  judge 
charged  that  if  it  was  so  used  with  the  knowl- 
edge and  consent  of  defendant,  Anson,  the  in- 
dorsement was  valid,  notwithstanding  the 
agreement. 

The  agreement  in  the  partnership  articles 
would  be  the  law  of  this  case  without  the 
agreement.  F.  £.  Eldred,  the  maker,  it  is 
claimed,  negotiated  this  note  to  the  Bank.  The 
Bank  is,  therefore,  chargeable  with  notice  that 
Eldred  &  Balcom  were  accommodation  indors- 
ers, and  in  such  case  the  defendant  would  not 
be  liable  on  the  indorsement,  unless  it  were 
shown  that  he  assented  or  was  knowing  to  it, 
or  that  the  articles  of  copartnership  allowed  it. 
The  articles  of  partnership  were,  therefore, 
properly  given  in  evidence  for  this  purpose. 

There  was  no  error,  and  the  judgment  should 
be  affirmed. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Promissory  notes,  given  for  the  payment  of 
money,  without  any  condition  or  contingency, 
and  payable  to  order  or  bearer,  are  as  mudi 
commercial  instruments  as  bills  of  exchange, 
and  the  title  to  the  same,  and  their  transfer 
from  'one  person  to  another,  are  governed  [*S4f 
and  'regulated  by  the  same  rules  of  commercial 
law. 

Authorities  may  be  found  where  it  is  held 
that  it  is  not  essential  to  the  character  of  a 
promissory  note  or  bill  of  exchange  that  it 
should  be  negotiable,  and  that  other  words 
besides  the  words  "or  order,**  or  the 
words  ''or  bearer,**  may  be  employed  to  express 
the  quality  of  negotiability;  but  it  is  not 
necessary  to  discuss  those  topics,  as  the  in- 
quiry before  the  court  has  respect  to  the  exe- 
cution, transfer,  and  title  '  of  a  negotiable 
promissory  note  in  the  ordinary  form.  Wells 
V.  Brigham,  6  Cush.  6;  Raymond  v.  Middleton, 
29  Pa.  St.  530;  Story,  Bills,  sec.  60. 

Examined  carefully,  the  pleadings  and  evi- 
dence exhibit  the  following  facts,  which  are 
material  to  the  present  investigation:   claim- 
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ing  title*  to  the  note  in  question,  the  plaintiffs 
Instituted  the  present  suit  against  the  defend- 
ant and  one  Wm.  Balcom  and  Elisha  Eldred, 
alleging  that  they  were  copartners  in  trade  un- 
der the  firm  name  of  Eldred  &  Baloom.  They, 
the  defendants,  were  engaged  in  business  both 
in  Chicago  and  Milwaukee,  and  the  record 
shows  that  they  were  sued  as  indorsers  of  the 
note  described  in  the  declaration.  Only  one  of 
their  number,  to  wit:  the  defendant,  resided 
in  that  State,  and  he  only  was  served  with 
process.  Besides  a  special  count  against  the 
defendants  as  the  indorsers  of  the  note,  the 
declaration  also  contained  the  common  counts, 
to  which  was  annexed  a  copy  of  the  note  as 
notice  that  the  note  would  be  offered  in  evi- 
dence under  those  counts.  Process  bavins  been 
served,  the  present  defendant  appeared  and 
plead^  the  general  Issue,  and  the  parties  went 
to  trial;  and  ^he  verdict  and  judgment  were  for 
the  defendant.  Exceptions  were  duly  taken  by 
the  plaintiffs  to  the^rulings  and  instructions  of 
the  court,  and  they  sued  out  this  writ  of  error, 
and* removed  the  cause  here  for  re-examination. 
Some  further  reference  to  the  facts  proved 
at  the  trial  is  necessary,  in  order  that  the  pre- 
cise nature  of  the  questions  presented  in  the 
bill  of  exceptions  may  be  understood.  • 

Founded  as  the  declaration  was  upon  a 
promissory  note,  it  was  only  necessary  for  the 
548*3  plaintiffs,  under  the  general  *issue,  to 
prove  the  execution  of  the  note,  the  signature 
of  the  indorsers,  the  demand  of  payment  of 
the  maker,  the  dishonor  of  the  note,  uid  notice 
of  the  dishonor,  and  non-payment  to  the  in- 
dorsers. Having  proved  those  facts,  they  in- 
troduced the  note  m  evidence,  of  which  the  fol- 
lowing is  a  copy: 

Detroit,  June  12,  1861. 
$4,000.    Sixty  days  after  date  I  promise  to  pay 
to  the  order  of  Eldred  &  Balcom  four  thousand 
dollars  at  the  Michigan  Insurance  Bank,  value 
received.    (Signed)  F.  E.  Eldred. 

Indorsed  on  the  back  of  the  note  is  the  name 
of  the  firm  to  which  the  defendant  belongs,  to 
wit:  Eldred  &  Balcom,  and  the  allegations  of 
demand,  protest  and  notice  of  dishonor  and 
iion-|>ayment  were  fully  proved. 

Witnesses  were  examined  upon  both  sides, 
from  whose  testimony,  as  reported  in  the  bill 
of  exceptions,  it  appears  that  the  maker  of 
the  note  was  engag^  in  business  at  Detroit,  in 
the  State  of  Michigan;  that  he  and  the  finn  of 
which  the  defendant  is  a  member  entered  into 
an  arrangement  to  interchange  accommodation 
indorsements  for  business  purposes;  that  the 
understanding  was  that  the  firm  should  indorse 
whatever  paper  he,  the  maker  of  that  note, 
ahouki  find  it  necessary  to  use  in  his  business, 
and  that  he,  in  consideration  thereof,  should  hi- 
dorse  their  paper  intended  for  cUscount,  to 
such  an  extent  as  they  might  desire. 

Pursuant  to  that  arrangement  the  respective 
parties  indorsed  numerous  blank  notes  for  each 
other,  and  it  appears  that  the  senior  partner  of 
the  firm  indorsed  at  one  time  some  fifty  or 
flfty-five  blank  notes  of  the  kind,  and  that  the 
defendant  knew  what  was  done,  and  advised 
that  the  indorsements  should  be  made.  Pack- 
ages of  such  blank  notes,  signed  by  the  maker 
of  the  note  in  controversy,  were  sent  by  ex- 
press to  that  firm  for  their  indorsement,  and 
when  they  were  indorsed  in  blank  thev  were 
returned  through  the  same  channel  to  the  par- 


ty by  whom  they  were  forwarded,  and  it  ap- 
pears that  the  note  described  in  the  declaration 
is  one  of  the  notes  indorsed  by  the  senior  part- 
ner of  the  firm. 

'^proved  as  the  arrangement  was  by  ['549 
the  oefendant,  he  has  no  cause  for  complaint; 
and  it  also  appears  that  the  maker  of  the  note 
borrowed  money  of  the  pUintiffs  and  that  ho 
indorsed  the  note  to  them  as  collateral  security 
in  the  regular  course  of  business. 

Depositions  were  also  introduced  by  the  de- 
fendant, and  he  offered  in  evidence  the  third 
article  in  the  copartnership  agreement  of  the 
indorsers  of  the  note  which  reads  as  fol- 
lows: "That  neither  of  the  parties  shall  employ 
any  of  the  moneys,  goods  or  effects  belonging 
to  the  said  copartnership  or  engage  the  credits 
thereof,  except  for  the  benefit  of  the  said  joint 
business." 

^  Seasonable  objection  wss  taken  by  the  plain- 
tiffs to  the  introduction  of  that  article  as  evi- 
dence, upon  the  ground  that  it  was  irrelevant 
and  incompetent,  but  the  court  overruled  the 
objection  and  the  same  was  read  to  the  jury, 
and  the  plaintiffs  then  and  there  excepted  to 
the  ruling  of  the  court.  Instructions,  supposed 
to  be  pertinent  to  the  issue,  were  then  given  by 
the  court  to  the  jury,  to  which  no  exceptions 
were  taken,  but  the  court  also  instructed  tho 
jury  to  the  effect  that  if  the  note  in  suit  was 
never  actually  negotiated  to  the  Bank,  but  was 
got  up  by  the  maker  of  the  note,  and  was  ac- 
cepted by  the  Bank,  in  pursuance  of  a  corrupt- 
agreement  between  the  maker  of  the  note  and. 
the  Bank  to  defraud  the  defendant,  then  the 
plaintiffs  cannot  recover;  to  which  instruction, 
the  plaintiffs  then  and  there  excepted. 

Objection,  in  the  first  place,  is  taken  bv  the- 
plaintiffs  in  argument  to  the  ruling  of  the 
court  in  admitting  in  evidence  the  third  article 
of  the  copartnership   agreement.    Attempt   is 
made  to  sustain  that  ruling,  upon  the  ground 
that  the  evidence  tended  to  show  that  the  part* 
ner  who  indorsed  the  note  with  the  flnai  name 
was  unauthorized  "to  engage  the  credit"  of  the 
firm  except  for  the  joint  business  of  the  com- 
pany: but  there  are  two  decisive  answers  to 
that  suggestion:    (1)   That  the  indorsements' 
were  made  in  pursuance  of  a  previous  under- 
standing and  arrangement  between  the  firm  and 
the  maker  of  the  note,  and  the  evidence  report- 
ed in  the  bill  of  exceptions  shows  that  the  de- 
fendant advised  his  partner  to  *ind<Mse  ['55a 
the  parcel  of  notes  wiiich  contained  the  one  in 
controversy.     (2)     That  the  plaintiffs  had  no 
knowledge  of  the  contents  of  the  articles  of 
copartnership,  nor  of  anv  fact  or  droumstanos 
showing  or  tending  to  show,  that  the  indorse- 
ment was  made  without  authority.   On  the  con- 
trary, the  maker  of  the  note,  examined  by  the 
defendant,  testified  that  the  indorsement  on 
the  note  described  in  the  declaration  was  made 
by  one  of  the  partners  of  the  defendant;  that 
he,  the  witness,  transferred  the  note  to  the 
plaintiffs  as  security  for  a  loan  made  at  the 
time  the  note  bears  date;  that  he  had  an  ar- 
rangement with  that  firm  that  they  should  in- 
dorse his  notes  and  that  he  would  indorse  their 
notes;   that  the  indorsements  were  made  in 
blank,  and  were  filled  up  by  the  respective 
makers  as  they  wanted  to  use  the  notes  in 
their  business,  and  that  the  note  in  controversy 
was  indorsed  in  that  way  with  the  knowledga 
of  the  defendant  as  well  as  the  other  partners. 
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Unaccompanied  by  evidence  showing  or  tend- 
ing to  show,  that  the  plaintiffs  had  knowledge 
of  the  restriction  contained  in  the  copartner- 
ship agreement,  or  the  subsequent  introduc- 
tion of  such  evidence,  it  is  quite  clear  that  the 
article  of  the  copartnership  agreement  read  to 
the  jury  was  irrelevant  and  incompetent,  as  it 
clearly  appeared  that  the  plaintiffs  were  indors- 
ers  for  value  at  the  date  of  the  note  in  the 
iisual  course  of  business,  without  notice  of  any 
equities  between  the  antecedent  parties. 

Such  a  party  is  regarded,  in  the  commercial 
law,  as  a  bona  fide  holder  of  the  negotiable  in- 
strument, and  the  rule  is  irrepealably  estab- 
lished by  the  decisions  of  this  court  that  the  in- 
dorser  under  those  circumstances  takes  the 
title  unaffected  by  any  equities  between  the 
antecedent  parties  to  the  instrument,  and  may 
recover  thereon,  although,  as  between  the  an- 
tecedent parties  to  the  same,  the  transaction 
may  be  without  any  legal  validity.  Goodman 
V.  Simonds,  20  How.  363,  15  L.  ed.  940;  Mur- 
ray V.  Lardner,  2  Wall.  110,  17  L.  ed.  867; 
Bank  of  Pittsburgh  v.  Neal,  22  How.  108,  16  L. 
ed.  328;  Swift  v.  Tyson,  16  Pet.  15;  Goodman 
V.  Harvey,  4  Ad.  &  E.  870. 
55Z*]  *Bills  of  exchange  or  promissory  notes 
may  be  transferred  by  indorsement,  or,  when 
indorsed  in  blank  or  made  payable  to  bearer, 
they  are  transferable  by  delivery;  and  the 
settled  rule  of  law  is,  that  if  such  a  bill  or 
note,  so  indorsed  or  made  payable  to  bearer, 
•be  misappropriated  by  one  to  whom  it  was 
intrusted,  or  even  if  it  be  lost  or  stolen  and  is 
subsequently  negotiated  for  a  valuable  consid- 
eration to  a  third  person,  who  receives  it  in 
the  usual  course  of  business,  without  knowl- 
edge of  the  condition  annexed  to  the  posses- 
sion of  the  instrument,  or  of  the  means  by 
which  the  possession  was  acquired,  his  title  is 
wholly  unaffected  by  any  such  breach  of  trust, 
or  by  tiny  such  unauthorized  or  felonious  ac- 
quisition or  appropriation  of  the  note,  and  may 
recover  the  amount  against  any  of  the  prior 
parties  to  the  instrument.  Chit.  Bills,  ed.  1842, 
257;  Belmont  Br.  Bank  v.  Hoge,  35  N.  Y.  65; 
Hoge  V.  Lansing,  35  N.  Y.  136. 

Nothing  can  be  inferred  adverse  to  the  au- 
thority of  the  member  of  the  firm  to  make  the 
indorsement  from  the  fact  that  the  blanks  in 
the  note  were  not  filled  up  when  he  received  it 
from  the  maker,  as  it  is  fully  proved  that  the 
maker  of  the  note  was  authorized  by  the  ar- 
rangement between  him  and  the  firm  to  fill  up 
the  blanks  and  insert  the  date  and  the  amount 
•of  the  notes  as  he  found  it  necessary  to  use  the 
same  in  his  business,  and  that  defendant,  as 
one  of  the  partners,  had  knowledge  of  that  ar- 
rangement. 

Suppose,  however,  there  was  no  proof  of  such 
knowledge  on  the  part  of  the  defendant,  still 
it  is  well  settled  law  that  where  a  party  to 
A  negotiable  bill  of  exchange  or  promissory 
note  containing  blanks,  intrusts  it  to  the  cus- 
tody of  another,  whether  the  blanks  are  in  the 
4ate  or  the  amount  of  the  note,  and  whether 
it  be  for  the  purpose  of  accommodating  the 
person  to  whom  it  was  intrusted,  or  to  be  used 
to  raise  money  for  hi»  own  benefit,  such  bill 
or  note,  especially  if  it  be  indorsed  in  blank,  or 
is  made  payable  to  bearer,  carries  on  its  face  an 
implied  authority,  in  the  person  to  whom  it  is 
so  Intrusted^  to  fill  up  the  blanks  in  his  discre- ' 
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tion;  and,  as  •between  such  party  to  the  [•ssa 
bill  or  note  and  innocent  third  parties,  holding 
the  bill  or  note  as  transferees  for  value,  in  the 
usual  course  of  business,  the  person  to  whom  it 
is  so  intrusted  must  be  deemed  to  be  the 
agent  of  the  party  who  committed  such  bill  or 
note  to  his  custody;  and  the  legal  conclusion 
is,  that  in  filling  up  the  blanks  he  acted  under 
the  authority  of  that  party,  and  with  his  ap- 
probation and  consent.  Mitchel  v.  Culver,  7 
Cow.  336;  Goodman  v.  Simonds,  20  How.  3C1, 
15  L.  ed.  039;  Violett  v.  Patton,  5  Cranch,  142; 
Russel  V.  Langstaffe,  2  Doug.  514. 

So,  where  a  party  signs  his  name  to  a  blank 
paper,  as  a  means  of  accommodating  another 
person,  he  thereby  authorizes  that  person  to 
whom  he  delivers  the  paper,  and  for  whose  ac- 
commodation he  signed  it,  to  fill  up  the  instru- 
ment, and  the  conclusion  of  law  is,  that  the 
filling  up  the  instrument  under  those  circum- 
stances, inasmuch  as  it  J^  done  by  the  author- 
ity of  the  party  who  signed  the  paper,  is  his 
act,  and  that  as  between  him  and  innocent 
holders  of  the  instrument  after  it  is  filled  up  he 
is  bound  by  his  signature,  if  the  instrument 
was  negotiated  for  value  before  it  fell  due,  and 
in  the  usual  course  of  business.  Bank  v.  Kim- 
ball, 10  Cush.  373;  Collis  v.  Emett,  1  H.  Bl.  313; 
Monta|;ue  v.  Perkins,  22  Eng.  L.  &  £.  516. 

Testimony  was  introduced  by  the  plaintiff  to 
show  that  the  indorsement  of  the  firm  name  on 
the  back  of  the  note  was  made  before  the  same 
was  negotiated  to  them  as  security  for  the  dis- 
counts to  the  maker,  but  the  introduction  of 
such  evidence  was  unnecessary,  as  the  pre- 
sumption of  law,  in  the  absence  of  opposing 
testimony,  is  that  such  an  indorsement,  if  with- 
out date,  was  made  at  the  time  the  bill  or  note 
was  executed,  and  before  the  same  was  nego- 
tiated to  the  holder.  Ranger  v.  Gary,  1  Met. 
369;  Balch  v.  Onion,  4  Cush.  559;  Rice  v.  Isham, 
I  Keyes,  44. 

n.  Apart  from  that  ruling  of  the  court,  the 
plaintiffa  also  contend  that  the  instruction 
given  to  the  jury,  as  recited  in  the  bill  of  ex- 
ceptions, is  erroneous,  and  that  the  judgment 
should  be  reversed  on  that  account,  even  if  it 
be  held  that  the  'ruling  of  the  court  in  [*553 
admitting  in  evidence  the  third  article  of  the 
copartnership  agreement  is  correct. 

Contradicted  as  the  first  assumption  of  the 
instruction  is  by  the  testimony  of  the  maker 
of  the  note,  it  does  not  seem  to  require  any  ex- 
tended argument  to  show  that  it  is  unfounded, 
especially  as  it  finds  no  support  in  any  fact  or 
circumstance  introduced  in  evidence  by  either 
party. 

Discounts  were  obtained  of  the  plaintiffs  by 
the  maker  of  the  note,  and  he  negotiated  the 
note  in  controversy  to  the  plaintiffs  as  security 
for  such  loans,  transferring  the  note  to  them 
at  the  time  the  loans  were  made. 

Parties  sometimes  obtain  discounts  on  such 
paper  by  indorsing  their  own  name  on  the  note, 
but  it  is  a  regular  course  of  business  frequent- 
ly adopted  and  equally  legitimate  for  a  party, 
to  give  his  own  note  for  the  amount  of  the 
loan,  and  to  negotiate  a  note  like  the  one  in 
question  to  the  lender  as  collateral  security; 
and  whether  the  business  is  transacted  in  the 
one  way  or  the  other,  the  title  of  the  lender 
of  the  money  to  the  note  negotiated  as  secur- 
ity for  the  loan  is  equally  Taud  to  the  amount 
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of  the  money  loaned.  Chicopee  Bank  v.  Chapin, 
8  Met.  40;  Stoddard  v.  Kimball,  G  Cush.  469; 
Blanchard  v.  Stevens,  3  Cush.  162;  Atkinson  v. 
Brooks,  26  Vt.  569. 

But  the  second  assumption  of  the  instruc- 
tion is  even  more  unjustifiable  than  the  first, 
ma  it  imputes  concerted  action,  and  a  corrupt 
agreement  between  the  maker  of  the  note  and 
the  plaintiffs  to  defraud  the  defendant,  when, 
in  point  of  fact,  there  is  not  a  particle  of  evi- 
dence in  the  record  to  sustain  the  charge,  or 
the  case  to  support  the  theory  of  fact  which 
it  assumes,  the  prayer  for  instruction  should 
which  has  any  tendency  to  support  any  such 
theory.  When  a  prayer  for  instruction  is  pre- 
sented to  the  court,  and  there  is  no  evidence  in 
be  denied,  and  if  given  by  the  court  it  is  error, 
as  the  tendency  of  such  an  instruction  is  to 
mislead  the  jury  by  withdrawing  their  atten- 
tion from  the  legitimate  points  of  inquiry  in- 
volved in  the  issue.  Gooaman  v.  Simonds,  20 
How.  359,  15  L.  ed.  939. 

It  is  clearly  error  in  a  court,  said  Chief  Jus- 
554*]  tice  Taney,  in  'United  States  v.  Breit- 
ling,  20  How.  252,  15  L.  ed.  900,  to  charge  the 
jury  upon  a  supposed  or  conjectural  state  of 
facts,  of  which  no  evidence  has  been  offered. 
Such  an  instruction  presupposes  that  there  is 
•ome  evidence  before  the  jury  which  they  may 
think  sufficient  to  establish  the  facts  hypo- 
thetically  assumed  in  the  charge  of  the  court, 
and  if  there  is  no  evidence  which  they  have  a 
right  to  consider  then  the  charge  does  not  aid 
them  in  coming  to  a  correct  conclusion,  but  its 
tendency  is  to  embarrass  and  mislead,  and 
may  induce  them  to  indulge  in  conjectures  in- 
atead  of  weighing  the  testimony. 

Reference  is  made  to  the  fact  that  the  word 
''June"  is  written  over  the  word  "August"  in 
the  date  of  the  note,  showing  that  the  date 
originally  was  August,  instead  of  June,  as  it 
now  is ;  but  the  conclusive  answer  to  that  sug- 
gestion is,  that  the  maker  of  the  note  testifies 
that  he  wrote  the  word  "June"  as  it  now  is  in 
the  date  of  the  note  before  he  negotiated  the 
note  to  the  plaintiffs,  and  as  he  was  the  agent 
of  the  firm  in  filling  up  the  note,  the  defend- 
ant»  as  between  him  and  the  plaintiffs,  has  no 
cause  of  complaint. 

Judgment  reversed,  and  the  cause  remanded, 
with  directions  to  issue  a  new  venire. 


THE  STEAM  TUG  QUICKSTEP,  etc.,  Elias 
Runyon  et  al.,  Claimants,  Appts., 

V. 

CHRISTOPHER  BYRNE. 

<See  8.  a  "The  Quickstep,"  9  WaU.  665-672.) 

Ending  of  facts  in  collision  cases,  presumed 
correct— objection  in  this  court — liability  of 
tug  for  injury  to  tow— duty  of  tug. 

In  collision  cases  the  finding  of  facts  by  the 
'district  court  If  concurred  In  by  the  circuit  court. 
Is  entitled  to  so  much  weight  In  this  court  that  It 
will  be  presumed  correct. 

Before  such  decision  will  be  disturbed.  It  must 
manifestly  appear  that  it  was  wrong.  Every  pre- 
sumption Is  strongly  In  favor  of  Its  correctness. 

The  objection,  that  the  libel  Is  too  general  In  Its 
terms,  cannot  be  taken  for  the  first  tune  after  the 
'Caase  has  reached  this  court. 

Canal-boats  and  barges  In  tow  are  considered  as 
being  under  the  control  of  the  tog,  and  the  latter 
1»  WAIA. 


Is  liable  for  collision  with  one  of  them,  unless  she 
can  show  that  It  was  not  occasioned  by  her  fault. 

It  was  the  duty  of  the  tug  to  lee  that  the  tow 
was  properly  constructed,  and  that  the  lines  were 
sufllclent  and  securely  fastened;  If  she  failed  in 
thii  duty,  she  was  guilty  of  a  maritime  fault. 

The  tug^  was  bound,  In  executing  a  maneuver  to 
recover  a  detached  boat,  to  look  to  It  that  no 
other  boat  In  the  fieet  suffered  In  consequence  of 

[No.  157.] 
Argued  Mar.  31,  1870.    Decided  Apr.  18,  1870. 

APPEAL  from  the  arcuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  by  the  owner 
of  a  canal-boat,  to  recover  for  injuries  to  his 
boat  and  loss  of  a  cargo  he  was  carrying,  in 
consequence  of  the  alleged  negligence  of  the 
appellant's  tug. 

The  libel  sets  out  a  contract  to  tow,  and  al- 
leges as  breaches  of  it,  and  on  which  the  libel- 
ant is  entitled  to  recover,  that  the  contract 
was  to  tow  to  New  Brunswick;  but  she  did 
not,  but  deviated  to  Atlantic  dock;  that  the 
tug  attempted  to  tow  too  many  loaded  boats, 
and  that  while  being  towed,  one  of  the  boats 
broke  loose,  and  tluit  while  backing,  in  at- 
tempting to  pick  her  up,  the  injury  happened 
to  this  boat. 

On  these  grounds  the  answer  takes  issue 
that  the  boat  was  towed  in  the  usual  way — ^no 
contract  to  go  direct;  that  the  number  of 
boats  was  not  too  many,  and  that  the  injury 
occurred  by  the  breaking  of  the  bridle  line  in 
a  storm. 

The  district  court  held  that  the  libelants 
and  claimant  were  both  in  fault,  and  divided 
the  damages. 

This  decree  was  affirmed,  on  i^PP^l  of  the 
claimants,  by  the  circuit  court.  Whereupon 
the  claimants  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  William  J.  Haskett  and  C.  Donohue, 
for  appellant: 

The  entire  scope  and  object  of  an  admiralty 
appeal  is  to  bring  up  the  facts  in  the  cause 
and  to  have  a  rehearing  on  them;  and  while 
the  court  may,  from  time  to  time,  speak  of  not 
reviewing  the  facts,  it  is  submitted  that  on 
principle  they  are  bound  to  do  it,  and  on  prec- 
edent they  have  done  it. 

The  Catharine  v.  Dickinson,  17  How.  170,  16 
L.  ed.  233;  Sturges  v.  Clough,  21  How.  451, 
16  L.  ed.  188. 

The  court  will  rehear,  review  and  examine 
the  evidence;  and  only  where  the  evidence  is 
balanced,  will  the^  refuse  to  reverse.  Where 
the  facts  on  which  a  judgment  below  was 
founded  are  clearly  found  against  the  weight 
of  evidence,  the  court  will  reverse.  The  rule 
is  not  the  same  with  a  jury's  verdict. 

On  questions  of  fact,  where  the  court  below 
disposed  of  them  as  in  equity  cases,  this 
court  has,  in  most  important  cases,  examined 
into  and  reversed  on  the  facts.  The  various 
phases  of  the  so-called  Oaines  case,  furnish  a 
most  pointed  example. 

But  here,  it  is  submitted,  the  case  comes  to 
this  court  free  from  all  questions  of  the  prior 
disposition  of  any  fact.  Litigants  have  the 
rignt  to  a  fair  hearing  and  disposition  of  all 
tlM  facts  of  their  case.    The  claimants  here  are 
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engaged  in  a  branch  of  business  that  it  is  im- 

Sortuit  to  them  to  know  on  what  their  rights 
epend,  and  on  what  facts  negligence  is  to  be 
legally  implied;  what  their  duty  is,  and  what 
is  a  performance  of  it. 

As  a  matter  of  law  on  this  contract,  what 
were  the  duties  and  obligations  of  the  claim* 
ant?  That  they  were  not,  in  law,  carriers,  is 
dear. 

Alexander  t.  Green,  8  Hill,  0. 

This  case  was  afterwards  reversed  In  the 
Ck>urt  of  Errors.  See  Alexander  v.  Green,  7 
HiU.  533. 

But  the  court  in  reversing  did  not  lay  down 
any  principle,  the  original  case  having  been 
heardf  before  the  6ut>reme  Court,  of  which 
Judge  Nelson  was  a  member.  The  case  and  re- 
versal  afterwards  came  to  be  reviewed  by  the 
Court  of  Appeals,  in  the  case  of  Wells  v.  Nav. 
Co.  2  N.  Y.  204,  and  the  true  doctrine  will  be 
found  laid  down  in  that  case.  The  claimants 
were  not  even  bailees.  They  had  made  a  con- 
tract, and  it  is  simply  to  see  whether  they 
used  the  diligence  as  a  contractor  which  the 
law  requires,  that  the  court  is  called  on  to  de- 
termine.   See,  also,  1  Benedict,  100. 

The  next  thing  to  determine  is:  what  are 
the  issues  before  the  court,  and  what  evidence 
have  we  applicable  to  them?  The  sole  ob- 
ject of  pleading  is,  to  have  before  the  court 
on  the  one  side,  the  grounds  pn  which  libelants 
seek  to  recover,  and  what  the  claimant  takes 
issue  on  or  sets  up  in  his  defense;  and  the 
libelant  mdll  not  be  permitted  on  the  trial  of 
the  cause  to  set  up  a  new  cause  of  action. 
See  The  Boston,  1  Story,  331;  The  North 
America,  1  Swab.  858;  1  Swab.  518;  The  Ann, 
1  Lush.  56;  11  N.  Y.  Leg.  Obs.  267;  lola  and 
Samson,  2  W.  Bob.  103,  200. 

Whatever  view  is  to  be  taken  of  the  case, 
the  decree  must  be  reversed;  and  if  a  decree 
which  finds  no  fact  or  facts,  but  a  simple  legal 
conclusion,  cannot  be  examined,  then  the  de- 
cree must  be  reversed  as  finding  the  libelants 
in  fault  in  a  case  where  such  fault  prevents 
a  recovery.  If  the  evidence  can  be  re-exam- 
ined, then  there  is  no  negligence  shown  on  our 
part.  Milton  v.  Steamboat  Co.  87  N.  Y.  210, 
and  cases  cited. 

Messrs.  James  C.  Carter  and  Townsend 
Scudder,  for  appellee: 

The  principles  of  law  applicable  to  towing 
boats  are  analogous  to  those  applicable  to 
common  carriers.  The  ground  upon  which 
common  carriers  are  held  to  such  strict  ac- 
countability is:  that  if  the  obligation  imposed 
upon  them  were  one  of  care  and  diligence  on- 
ly, in  every  case  of  loss  a  difficult  question 
would  arise  as  to  whether  the  reauisite  decree 
of  care  and  diligence  had  been  exhibited.  The 
carrier  would  always  have  an  advantage,  for 
the  reason  that  all  the  witnesses  as  a  rule 
would  be  in  his  service.  Hence,  for  the  pur- 
pose of  obtaining  justice,  the  rule  has  been  es- 
tablished that  the  onus  proband!  is  on  the  car- 
rier. The  formula  is  clear:  "Unless  the  car- 
rier can  show  that  the  goods  have  been  lost 
by  act  of  God  or  the  public  enemies,  he  must 
be  held  responsible." 

It  is  not  necessary  for  the  libelants  to  spec- 
ify the  particular  act  or  acts  of  negligence. 
It  was  sufficient  for  him  to  allege  negligence 
and  unseamanlike  conduct.  The  Clement,  2 
Curt.  (C.  0.),  867. 
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Mr.  Justice  Davia  deKvered  the  opinion  of 
the  court: 

The  difficulty  of  discovering  the  truth  in 
collision  cases,  which  are  mainly  trials  of  fact, 
grows  out  of  the  character  of  the  evidence, 
which  is  always  more  or  less  conflicting.  The 
court  that  can  see  the  witnesses,  hear  their 
statements,  observe  their  demeanor,  and  com- 
pare their  degree  of  intelligence,  is  better  able 
than  an  appellate  tribunal  to  reconcile  dif- 
ferences in  testimony,  or,  if  that  be  not  pos- 
sible, to  ascertain  the  real  nature  of  the  trans- 
action. The  district  court  that  tries  the  case 
in  the  first  instance  enjoys  this  advantMe,  and 
the  finding  of  facts  by  it,  if  followed  by  the 
concurrent  judgment  of  the  circuit  court,  ia 
entitled  to  so  much  weight  in  this  court,  that 
it  will  be  presumed  a  correct  conclusion  waa 
reached,  and  before  the  decision  will  be  dis- 
turbed it  must  manifestly  appear  that  it  waa 
wrong.  The  testimony  in  this  case  was  heard 
by  the  district  judge,  who  decided  that  the 
damages  should  be  divided,  and  the  circuit 
court,  on  appeal,  affirmed  his  judgment,  and 
the  case,  therefore,  comes  before  us  with  every 
presumption  strongly  in  favor  of  the  correct- 
ness of  the  decision  of  the  lower  courts. 

It  is  unnecessary  to  travel  through  the  evi- 
dence, to  a  great  'extent  contradictory,  ['670 
in  order  to  vindicate  our  views  concerning  it. 
It  would  serve  no  useful  purpose  to  do  so,  and 
we  shall  content  ourselves  with  applying  the 
law  to  a  state  of  facts  which  we  consider  the 
evidence  establishes,  without  any  attempt  to 
discuss  it. 

The  libel  was  not  filed  to  recover  damages 
for  the  breach  of  a  contract,  as  is  contended, 
but  to  obtain  compensation  for  the  commis- 
sion of  a  tort.  It  is  true  it  asserts  a  contract 
of  towage,  but  this  is  done  by  way  of  induce- 
ment to  the  real  grievance  complained  of, 
which  is  the  wrong  suffered  by  the  libelant  in 
the  destruction  of  his  boat  by  the  carelessness 
and  mismanagement  of  the  captain  of  The 
Quickstep.  It  is  objected  that  the  libel  is  too 
general  m  its  terms,  and  is  defective  because 
it  does  not  state  the  particular  acts  of  negli- 
gence and  misconduct  on  the  part  of  the  tug 
which  produced  the  injury;  but  if  this  were 
necessary,  the  objection  should  have  been  in- 
terposed at  an  earlier  stage  of  the  proceedings, 
and  cannot  be  taken,  for  the  first  time,  after 
the  cause  has  reached  this  court.  It  is  al- 
ways better  to  describe  the  particular  circum- 
stances attending  the  transaction;  but  in  ad- 
miralty an  omission  to  state  some  facts  which 
prove  to  be  material,  but  which  cannot  have 
occasioned  any  surprise  to  the  opposite  party, 
will  not  be  allowed  to  work  any  injury  to  the 
libelant,  if  the  court  can  see  there  was  no  de- 
sign on  his  part  in  omitting  to  state  them. 
The  Clement,  2  Curtis  (C.  C.)  363. 

The  case  as  extracted  from  the  record  ia 
this:  The  libelant,  captain  and  owner  of  the 
canal-boat  ''Citizen,"  with  a  cargo  of  wheat  on 
board,  contracted  with  the  captain  of  the  tug 
Quickstep,  to  tow  his  boat  from  New  York  to 
New  Brunswick.  He  did  not  know  how  many 
boats  the  captain  of  the  tug  would  take,  and 
the  tow,  when  completed,  consisted  of  six 
boats — ^two  abreast  on  each  side  of  the  tug, 
and  one  directly  in  the  rear  of  each  of  the 
two  boats.  The  Citizen  was  on  the  port  aide, 
and  nearest  the  tug,  and  The  \^de  World  waa 
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fn  tho  nma  poaltion  on  tfee  starboard  aide. 
The  stern  of  the  boati  abreut  of  the  tu^ 
were  about  eren  with  the  atem  of  the  tug, 
bnt  thFir  bowB  extended  further  than  the  bow 
of  the  tug  and  tbe  bows  of  The  Qtken  and 
Wide  World  were  coupled  by  what  b  called 
the  bridle  line.  Thia  fleet  of  boats  proceeded 
OB  their  vojBg«  with  safetf,  tlU  they  ap- 
proached Robbina'  Reef  Light  Houie,  a  point 
En  tbe  harbor  of  New  York,  when  the  boat  In 
tbe  rear  of  the  boats  on  the  port  side  of  tbe 
tng  became  detached,  and  In  the  eSort  to  re- 
cover her  the  collision  occurred,  for  which  the 
Uttelant  seeks  to  hold  The  QiiioLstop  responsi- 
ble. The  tug  stopped  as  soon  ■«  the  boat 
broke  loose,  and  then  proceeded  to  back,  and 


Cititen,  knocking  two  holes  in  her  starboard 
■ide  near  the  stem,  from  whleh  Injnrj  alio 
ultimately  siinic 

The  Inquiry  is:  who  la  to  blame  for  tUal 
Clearly  not  The  Citiien,  for  It  dow  not  ap- 
pear that  her  conduct  in  anr  way  oontribntad 
to  the  aoddent.  If  the  tug,  in  Mnttnicting  the 
tow,  used  the  lines  furnished  bj  the  different 
bonta,  yet  as  each  boat  was  Independant  of  tbe 
other,  no  responsibility  can  attacb  to  either 
for  the  breaking  of  the  line,  which  she  did  not 
piOTida,  and  had  nothing  to  do  with  «i».Wng 
last.  In  this  case  neither  the  bridle  line  nor 
the  line  that  tint  parted  were  supplied  by 
Tha  (Stizen,  and  she  ought  not  to  suffer  for 
tbeir  insnffidencT.  It  la  weU  aattled  that 
eanal-boata  and  barges  in  tow  are  eonsldered 
S71*]  as  being  'under  the  control  of  tbe  tug, 
•Jid  the  lattw  b  liable  for  this  collision,  nnJesa 
she  can  show  it  wai  not  occasioned  by  her 
£s&lt.  The  Ezpreu,  1  Blatchf.  C.  &  3W; 
Steamboat  New  York  t.  Rea,  18  How.  £23, 
15  L.  ad.  SSg. 

It  was  the  duty  of  the  tug,  as  tba  eaptatna 
of  the  canal-boats  had  no  voice  In  wi«.Hng  np 
the  tow,  to  see  that  It  was  properly  oonstroct- 
ed,  and  that  the  Iluea  wore  student  and  •»- 
enrely  fastened.  Thia  was  an  equal  dnty, 
whether  she  furnished  the  line*  to  the  boaU, 
or  tbe  boats  to  her.  In  the  nature  of  the  «m- 
ployment,  her  officers  oould  tell  better  than 
the  men  on  tbe  boata  what  sort  of  a  line  waa 
r«qnired  to  aeonra  the  boata  togethw,  and  to 
keep  tbem  In  tbeir  positioB*.  U  aba  failed  In 
tbia  duty  she  vaa  guilty  of  a  maritime  fault. 
Tbe  parting  of  the  line  oonneeting  the  boat  in 
the  rear  on  the  port  aide  with  the  fleet,  waa 
the  commencement  of  tbe  difflcnlty  that  led  t<t 
thia  accident.  In  the  eSort  to  recover  this 
boat,  tbe  conseqnencea  followed  whldi  pro- 
duced tbe  oollision.  If  tt  waa  good  seamanBhip 
on  the  part  of  the  captain  of  the  tug  to  back 
In  such  an  emergency,  he  waa  required,  be- 
fore undertaking  it,  at  least  to  know  that  bfs 
bridle  line  would  bold.  And  if  tbe  sea  waa  in 
tbe  condition  the  captain  of  the  tng  says  It 
was,  it  was  bad  management  to  back  at  all. 
Whether  this  be  so  or  not,  he  waa  bonad.  In 
executing  a  maneuver  to  recover  the  detached 
boat,  to  look  to  it  that  no  other  boat  In  the 
fleet  sufTcred  in  consequeuee  of  It. 

But  the  dsimants  of  tbe  tng  deny  that  tbeir 
veesei  was  in  fault,  and  insist  that  tbe  dis- 
aater  ;>ccurred  by  the  violence  of  the  storm 
and  gale  of  wind  which  prevailed  at  the  time. 
If  this  be  so,  how  did  It  happen  that  two  of 
t  Wall. 


nigfatt  One  of  these 
boats  anchored,  and  was  saved  without  diffl- 
cnlty; the  otbar,  loaded  with  Iron,  drifted 
about  and  waa  picked  up  the  next  morning 
without  havfaig  mutalned  aay  damage^  Tba 
fact  that  these  boat*  did  not  experience  any 
bad  effeeta  from  the  severity  of  this  storm, 
explodea  the  theory  advanced  by  the  claimant* 
on  the  subject, 

*In  our  opinion  the  tng  waa  olearly  In  [*07a 
fault,  and  the  courts  faelow,  In  dividing  the 
damagea,  doubtless  came  to  tbe  conduslon 
Lhat  the  men  on  board  The  Oftiien  were  also 
to  blame  for  deserting  tbeir  boat  aoooer  thisn 
good  seamanship  under  the  elreomstaneea  ra- 
qnlied.  Am  the  libelant  did  not  appeal,  and 
can,  therefore,  imly  be  beard  In  support  of  tke 
deo^e,  we  are  not  required  to  consider  wheth- 
er the  evidence  convicts  the  canat-boat  of  fault. 
The  Wmiam  Bagatev,  S  Wall.  412,  18  L.  ed. 
SBl.  Tbe  appellants  have  no  right  to  eomplain, 
for  in  any  aspect  of  the  case  they  eanaot 
eaoape  witfaout  paying  at  least  half  the  las*. 

The  judgment  of  tas  Cboult  Conrt  la  «f- 


*THS  CITY  OF  CHIGAGO,  Plff.  in  Err,  ['tM 

T. 

BAHUXL  W.  QKEER. 
(See  a  a  0  Wall.  TSO-TSEl) 
Bvidenoe  of  damages-^olmissions  of  agent, 
when  evidence — ei^dence  of  expert— of  other 
officer — Immaterial  error — copy  of  letter  not 
evidence  without  notice  to  produce  original 
— Inadmissible  evldenee — proposals  aeeept- 
•d  constitute  contract. 


WDtraet,  Is  pi^er,  1 

[act  made  bv  an  antborlssd  acwt 
•  bad  Mrt]elnata&  In  DiaUnc  a 
w  evIAaca   le   prove   the   csb- 


tatca  to  fDimi  a  contract,  «aonot 
s  be  had  contracted  with  another 
la  article  or  what  effSM  be  had 

cannot  prejudlee  a  iiar^  Is  bo 

A  WW  H  m  inter  to  tbe  eppealta  par^  cannot 
be  ilveo  bi  evidence,  when  do  natfce  has  bsen 
(tveo  to  piodaee  tbe  orlctaial. 

Bvldenee,  that  Uw  article  eantracted  to  be  tar- 
nished coald  not  be  aiied  tiy  deEsndant,  Is  not  ad- 
mliilbl*  Is  on  action  lOr  tbi  price.  If  Iw  had  cmi- 
trseted  to  porc^SM  It. 

Evidence  ef  how  tbe  artlcte  contracted  to  be  fnr- 
olahed,  compared  with  a  similar  Hrtlels  nude  b7 
snother  person.  Is  also  Inadmiislbla  Id  such  a  case. 

Where  the  sdvertlsenieDt  for  proposals  snd  the 
proposals  sre  clear,  and  tber  are  accepted,  tber 
coataln  tbe  contract 

[No.   170.] 
Submitted  Apr.  8,  1870.  Decided  Apr.  18,  18T0. 

IN  BRROR  to  the  CIrenit  Court  of  the  Unit- 
ed States  for  the  Northern  DIstriet  of  D- 
\lroU. 

This  was  an  aotion  of  aosumpsit  broo^t  to 
tbe  court  below  by  the  defendant  in  error, 
against  the  plaintiff  In  a  ' 


ages  for  a  breach  of  ooutraet.  In  refusing  to 
receive  a  large  quantity  of  leather  Are  hoea^ 
for  the  nanwactnre  and  delivery  of  wUch  by 
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been  made  between  the  parties.  The  declara- 
tion oontains  three  special  counts  upon  the 
contract,  and  the  money  counts  for  goods  sold 
and  delivered*  The  defendant  below  pleaded 
the  general  issue.  A  trial  was  had,  which  re- 
sult^ in  a  verdict  for  the  plaintiff  below,  for 
the  sum  of  $11,993.50.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  judgment  en- 
tered on  the  verdict,  from  which  judgment  the 
City  prosecutes  a  writ  of  error  to  tliis  court. 

A  nirther  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

No  counsel  appeared  for  plaintiff  in  error. 

Mr.  W.  C.  Goudy,  for  defendant  in  error: 

1.  By  the  strictest  construction  of  the  con- 
tract m  question,  Greer^had  the  whole  of  the 
day,  September  2,  1867,  in  which  to  perform 
his  contract,  Sep.  1st  was  Sunday,  and  when 
the  time  for  the  fulfilment  of  a  contract  in 
which  no  davs  of  grace  are  allowed,  falls  on 
Sunday,  performance  on  the  next  day  is  a 
legal  compliance  with  the  contract. 

Salter  v.  Burt,  20  Wend.  205;  Barrett  v. 
Allen,  10  Ohio,  426;  Chit.  Cont.  627,  n.  1. 

2.  The  commissioners,  Aug.  30,  1867,  ex- 
pressly requested  Greer  by  telegram  to  send  no 
more  hose;  that  it  did  not  stand  the  contract 
test,  and  would  not  be  accepted. 

8.  The  commissioners,  Sep.  2,  1867,  before 
the  time  had  elapsed  for  the  performance  of 
the  contract  by  Greer,  absolutely  refused,  in- 
dividually and  as  a  Board,  to  accept  the  hose 
or  allow  a  public  test  of  it. 

4.  The  conunissioners  had,  by  their  action, 
incapacitated  themselves  and  the  plaintiff  in 
error  to  perform  their  part  of  the  contract 
with  Greer.  The  terms  were  cash,  upon  the 
hose  being  tested  satisfactorily.  There  is  only 
one  appropriation  yearly  by  the  plaintiff  in 
error  tor  hose,  and  this  appropriation  the 
commissioners  had  exhausted  by  oontractinfl 
with  Graves  &  Son,  prior  to  the  expiration  or 
the  time  for  the  performance  of  Greer's  con- 
tract, thus  leaving  no  funds  to  pay  Greer,  even 
though  his  hose,  "tested  in  a  fair  and  impar- 
tial manner,"  should  stand  the  required  pressure. 

6.  The  time  of  performance  of  the  contract, 
to  wit:  Sep.  1,  as  limited  in  the  advertised 
proposal  for  bids,  was  waived,  by  the  Board, 
at  the  time  Greer's  bid  was  put  in  and  before 
it  was  accepted,  and  Mr.  Brown,  one  of  the 
commissioners,  expressly  informed  Greer,  Sep. 
2,  that  the  Board  was  satisfied  with  his  per- 
formance in  regard  to  time,  but  rejected  the 
hose  on  account  of  its  not  coming  up  to  the 
test.  Under  these  circumstances,  the  defend- 
ant in  error  had,  without  any  farther  steps  on 
his  part  toward  performance  of  the  contract, 
an  immediate  right  of  action. 

Fox  V.  Kitton,  10  111.  619;  Hochster  v.  De* 
Latour,  20  Eng.  L.  &  E.  157;  Cort  v.  Amber- 
gate  R.  Co.  6  Eng.  L.  &  E.  230. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Samuel  W. 
Greer  against  the  City  of  Chicago,  to  recover 
damages  for  the  breach  of  an  alleged  contract, 
by  which  the  defendant  had  undertaken  to  re- 
ceive and  pay  for  thirteen  thousand  feet  of 
leather  fire  hose  that  the  plaintiff  had  agreed 
to  manufacture  and  deliver.  The  principal 
ooestions  mooted  at  the  trial  were,  whether 
tbfl  mmknei  set  lorth  in  the  declaration  wis 


proved,  whether  the  plaintiff  had  complied 
with  tJie  obligations  assumed  by  him,  so  far 
as  he  had  not  been  relieved  by  the  defendant, 
and  what  damages,  if  any,  had  been  sustained 
by  the  plaintiff  in  consequence  of  the  refusal 
of  the  (%ty  to  receive  the  hose  and  pay  for  it 
according  to  the  contract.  The  jury  lomd  a 
verdict  for  the  plaintiff  for  $11,09SJM),  upon 
which  judgment  was  entered,  and  the  defcnid- 
ant  has  sued  out  this  writ  of  error. 

Precisely  what  questions  are  intended  to  be 
raised  here  we  are  not  informed.  No  oiml  ar- 
gument has  been  submitted  on  behalf  of  the 
plaintiff  in  error.  Mo  brief  of  points  has  been 
filed,  nor  has  any  assignment  of  errors  been 
made.  *We  are  left  to  search  the  entire  [*73s 
record  to  discover,  if  possible,  some  famt  m 
the  pleadings,  or  in  the  rulings  of  the  drcait 
court,  and  this  without  any  intimation  that 
any  error  is  alleged  to  have  been  committed, 
other  than  is  given  bv  the  fact  that  a  writ 
of  error  has  been  sued  out.  We  find,  indeed, 
that  ten  exceptions  were  tidcen  at  the  trial  to 
the  admission  or  rejection  of  evidence,  the  ^- 
feets  of  which  were  to  bring  upon  tlM  record 
the  rulings  of  the  court,  but  we  are  not  in- 
formed that  it  is  even  claimed  those  rulings 
were  erroneous.  Three  exceptions,  most  in- 
definite,were  also  taken  to  the  change  of  the 
court  delivered  to  the  jury,  but  it  is  not  now 
alleged  that  any  portion  of  the  charse  was  not 
in  strict  accordance  with  the  law.  In  view  of 
this  state  of  facts,  the  judgment  might,  with 
great  propriety,  be  aflKrmed  without  further 
remarks.  We  have,  however,  examined  all  the 
exceptions  taken  in  the  court  below,  and  dis- 
covered nothing  of  which  the  plaintiff  in  error 
has  any  right  to  complain. 

The  first  exception  was  to  the  •iitwi— iftn  o| 
evidence  tending  to  show  what  progreas  the 
plaintiff  had  made  toward  the  performance  of 
his  part  of  the  contract  when  the  City  gave 
him  notice  that  the  hose  would  not  be  reoaved. 
Subject  to  the  exception  it  was  proved  that 
the  plaintiff  then  had  on  hand  a  large  quan- 
tity of  leather,  which  he  had  cut  &wn  for 
seven  thousand  feet  of  ten  and  a  lialf  inch 
hose,  such  as  was  required  by  the  contract; 
that  there  was  no  sale  in  the  market  for  sn^ 
hose;  that  consequently,  on  the  refusal  of  the 
defendant  to  take  it,  he  was  compelled  to  cot 
it  down  again  for  nine  inch  hose,  which  could 
be  sold,  and  that  this  involved  a  large  loee  of 
leather,  as  well  as  of  labor.  It  is  plain  Uie 
evidence  has  a  direct  bearing  upon  the  queetioB 
what  amount  of  damages  the  plaintiff  was  en- 
titled to  recover,  if  entitled  to  recover  at  alL 
The  loss  resulting  from  the  waste  of  leather 
and  of  labor  was  an  immediate  and  necessary 
consequence  of  the  refusal  of  the  City  to 
comply  with  its  contract.  The  evidence  was, 
therefore,  properly  received. 

The  second  exception  was,  that  the  court 
permitted  the  plaintitf  to  give  in  evidence  the 
declaration  of  one  of  the  Board  of  Fire  Gnn- 
missioners  of  the  City,  who  were  authorised 
*to  purchase  hose,  to  the  effect  that  he  [*733 
thought  the  City  was  liable  on  the  contract,  to 
a  certain  extent,  on  account  of  its  havinff  nssd 
the  hose  for  fiies.  It  may  be  admitted  that 
the  witness's  expression  of  opinion,  had  it 
stood  alone,  would  not  have  been  admissible; 
but  it  was  connected  with  the  admission  of  the 
ftMt  that  the  City  had  nsed  a  portioB  of  the 
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hoee,  not  simply  in  testing  it,  but  for  the  ex- 
tinguishment of  fires.  The  fact  was  a  ma^ 
terial  one,  bearing  upon  the  questions  whether 
there  had  been  a  contract,  and  whether 
the  hose  delivered  was  such  as  the  contract  de- 
manded. The  admission  of  the  fact  was  by  an 
authorized  agent  of  the  City,  one  who  had  par- 
ticipated in  making  the  contract.  There  was, 
therefore,  no  error  in  receiving  the  evidence. 

We  discover  no  error  in  admitting  the  testi- 
mony of  Edward  Smidt,  to  which  exception 
was  taken.  He  was  proved  to  have  been  an 
expert,  sufficiently  to  justify  his  being  permit- 
ted to  state  what  is  and  what  is  not  a  proper 
mode  of  testing  the  strength  of  leather  tire 
hose.  He  was  a  manufacturer  of  steam 
gauges,  and  he  had  repeatedly  tested  hose.  It 
having  been  claimed  by  the  defendant  that  the 
hose  offered  would  not  bear  the  required  test, 
it  was  certainly  competent  for  the  plaintiff  to 
prove  that  the  ex  parte  test  applied  by  the  City 
was  not  a  fair  one  and,  of  course,  to  prove 
what  constitutes  ^a  fair  and  satisfactory  test," 
«nch  as  was  provided  for  in  the  contract. 

The  fourth  and  fifth  exceptions  present  the 
^piestion:  whether  the  defendant  snould  have 
been  permitted  to  prove  at  what  rates  it  had 
made  a  contract  for  hose  with  another  party, 
«nd  what  bids  were  offered  when  the  other  con- 
tract was  made.  It  is  impossible  to  see  how 
this  could  have  had  any  legitimate  bearing  up- 
on the  questions  presented  by  the  case,  if 
the  City  was  liable  at  all  to  the  pUintiff, 
•dearly  its  liability  can  be  measured  only  by 
the  contract  made  with  him.  The  extent  of 
its  obligation  is  not  to  be  found  in  another 
contract  made  with  another  party.  The  evi- 
^nce  offered  was,  therefore,  rightly  excluded. 

The  sixth  exception  is  to  an  answer  given 
by  one  of  the  defendant's  witnesses  to  a  ques- 
^34*]'  tion  mropounded  to  him  on  *cross-ex- 
amination.  He  was  asked,*  ''What*  is  the  best 
leather  for  making  leather  fire  hose?"  to  which 
be  answered.  'TiCather  made  from  slaughtered 
hides."  To  this  the  defendant  objected,  and 
took  an  exception  because  the  court  admitted 
it.  We  are  not  informed,  and  we  do  not  per- 
cdve  how  he  could  have  been  prejudiced  by 
the  answer.  Let  it  be  that  it  was  immaterial; 
«till  it  was  not  hurtful.  It  was,  however,  ad- 
missible, if  for  no  other  reason,  because  it 
tended  to  furnish  a  test  of  the  value  of  the 
opinions  the  witness  had  expressed  in  his  tes- 
timony in  chief. 

The  next  exception  is  that  the  court  refused 
to  permit  a  copy  of  a  letter  to  the  plaintiff  to 
be  given  in  evidence,  when  no  notice  had  been 
given  to  produce  the  orighial-  It  needs  no 
argument  to  show  that  the  decision  of  the 
eourt  was  correct. 

The  eighth  and  ninth  exceptions  are  that 
the  court  would  not  allow  a  witness,  not  an 
expert,  to  give  his  opinion  that  the  plaintiff's 
hose  would  not  answer  the  purpose  of  the 
■City,  that  it  could  not  be  safely  used  at  fires, 
and  that  it  was  of  no  value  to  the  City.  We 
•ee  no  error  in  this.  To  say  nothing  of  the 
medium  of  proof  (the  opinion  of  a  witness 
not  an  expert),  the  subject  was  objectionable. 
It  is  obviously  quite  immaterial  whether  the 
«xpecttftions  of  the  City  from  the  contract  were 
realized,  or  whether  it  had  made  an  injudicious 
bargain.  The  real  question  was,  whether  the 
plaintiff  had  fulfilled  or  offered  to  fulfil  his 


part  of  the  contract.  It  is  observable  however, 
that  the  witness  did  afterwards  substantially 
answer  the  questions  proposed,  and  that  the 
defendant   had   the  benefit   of  his   answer. 

The  tenth  exception  is,  that  a  witness,  after 
having  testified  he  had  not  examined  the 
quality  of  the  plaintiff's  hose  at  all,  was  not 
permitted  to  answer  the  question  how  it  com- 
pared with  hose  the  City  had  bought  from  an- 
other person.  How  he  could  have  answered 
the  question  it  is  not  easy  to  see,  but,  if  he 
could,  the  hose  purchased  from  that  other  per- 
son was  not  the  standard  by  which  that  of  the 
plaintiff  was  agreed  to  be  measured.  The 
parties  had  fixed  their  own  standard.  The 
only  legitimate  rule  was  that  which  the  con- 
tract provided. 

•We  pass  now  to  the  exceptions  taken  [*7S$ 
to  the  charge  of  the  court.  They  are  to  so 
much '  of  the  charge  as  relates  to  the  time 
within  which  the  contract  was  to  be  per- 
formed, and  also  to  so  much  as  relatej  to  the 
testing  of  the  hose,  and  also  to  so  much  as 
relates  to  the  failure  to  put  the  contract  in 
writing.  In  regard  to  these  it  may  be  ob- 
served that  they  are  not  taken  conformably 
with  the  fourth  rule  of  the  court,  which  re- 
quires an  exceptant  to  state  distinctly  the 
several  matters  of  law  in  the  charge  to  which 
he  excepts,  and  declares  that  such  matters  of 
law,  and  those  only,  shall  be  inserted  in  the 
bill  of  exceptions  and  allowed  by  the  court. 
But  we  have  examined  the  entire  charge  and 
found  nothing  of  which  the  plaintiff  in  error 
has  any  just  reason  to  complain.  It  was  fairly 
submitted  to  the  jury  to  find  what  the  con- 
tract was;  whether  it  had  been  concluded; 
what  the  parties  had  agreed  respecting  the 
time  for  performance  by  the  plaintiff;  wheth- 
er the  plaintiff  was  in  any  aefault;  whether 
the  hose  offered  came  up  to  the  reouired 
standard,  and  whether  the  tests  applied  had 
been  made,  as  the  contract  required,  "in  a  fair 
and  impartial  manner."  In  regard  to  the  fail- 
ure to  put  the  contract  in  writing  the  court 
said  little  more  than  to  express  regret  that 
the  City  usuallv  made  such  contracts  (as  it 
had  been  proved)  without  reducing  them  to  a 
written  form,  adding  only,  "that  if  the  adver- 
tisement (for  proposals)  is  clear  and  distinct, 
and  if  the  proposals  are  also  clear,  and  they 
are  accepted  in  the  terms  in  which  they  are 
made,  simply  and  absolutely,  that  contains 
the  contract  between  the  parties."  Surelv  this 
was  unexceptionable.  We  add  only,  that  a 
motion  for  a  new  trial,  beins  an  appi^  to  the 
discretion  of  the  court  in  wnich  the  trial  has 
taken  place,  the  action  of  that  court  in  over- 
ruling it  is  not  reviewable  in  error. 

The  judgment  of  the  Circuit  Court  is  af- 
firmedy  with  costs. 

0.  B.  LATHAM  et  al.,  Appts., 

V. 

UNITED  STATES. 

(See  0  Wall.  145,  146.) 

If  the  prayer  for  allowance  of  appeal  is  in 
time,  the  appeal  will  not  be  dismissed  for 
delay  in  the  allowance. 

An  appeal  will  not  be  dismissed  on  the  ground 
that  It  was  not  allowed  within  the  ninety  days  al- 
lowed by  statute,  where  the  prayer  for  allowance 
within  that  time. 
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The  allowance  baa  relation  back  to  the  date  of 
prayer  for  allowance,  and  must  be  considered  aa 
made  on  that  day. 

[No.  6.] 

Argued  Apr.  20,  1870.    Decided  Apr.  20,  1870. 
PPEAL  from  the  Court  of  Claims. 


A 


Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  appeal  from 
the  judgment  of  the  Court  of  Claims,  on  the 
ground  that  it  was  not  allowed  within  the 
ninety  days  fixed  by  the  statute. 

And  it  appears  that  the  order  of  allowance 
was  not  made  within  the  statutory  time.  But 
it  also  appears,  on  examination,  that  the 
prayer  for  allowance  was  within  the  time,  and 
we  have  heretofore  held  that  the  order  allow- 
ing the  appeal  must  have  relation  back  to  the 
date  of  the  prayer  for  allowance,  and  be  con- 
sidered as  made  on  that  day. 

The  motion  must,  therefore,  be  denied. 


0.  B.  LATHAM  et  al.,  Appts.» 

V. 

UNITED  STATES. 

(See  S.  C.  9  Wall.  145,  146.) 

Appeal  dismissed  on  appellants'  motion. 

Appellants  have  a  right  to  have  their  appeal  dis- 
missed on  their  own  motion. 

[No.  0.] 
Argued  Apr.  20,  1870.    Decided  Apr.  20,  1870. 

APPEAL  from  the  Court  of  Claims. 
On  motion  to  dismiss. 

The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants  to  recover  a 
balance  alleged  to  be  due  on  a  certain  con- 
tract, being  the  difference  in  value  between  a 
certain  sum  in  coin  and  in  legal  tender  notes. 
The  petition  having  been  dismissed  by  the 
court  below,  the  claimants  took  an  appeal  to 
this  court.  A  motion  to  dismiss  the  appeal, 
made  by  the  Attomey-Greneral,  was  denied 
early  in  the  present  term.  The  counsel  for  the 
appellants  now,  on  their  part,  move  to  have 
their  appeal  dismissed. 

Messrs.  J.  M.  Carlisle,  J.  D.  McPherson  and 
L.  S.  Chatfield,  for  appellants,  in  support  of 
motion. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  E.  P.  Norton 
and  J.  J.  Weed,  for  appellees,  opposed. 

Mr.  Chief  Justice  Chase  announced  the  fol- 
lowing order  of  the  court: 

The  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Court  of  Claims, 
and  on  motion  of  Mr.  L.  S.  Chatfield,  of  coun- 
sel for  appellants,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  this 
appeal  be,  and  the  same  is  hereby  dismissed. 


ISRAEL  DEMIN6,  Appts., 

V. 

UNITED   STATES. 
Argued  Apr.  20,  1870.    Decided  Apr.  20,  1870. 

APPEAL  from  the  Court  of  Claims. 
This  case  was  in  substance  like  the  pre- 
ceding.   It  was  argued  at  the  same  time,  and 
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the  same  order  was  made  as  in  that  case,  al- 
lowing the  appeal  to  be  dismissed. 

For  the  decision  of  this  court  upon  a  motion 
subsequently  made  to  vacate  this  order  of  dis- 
missal, and  to  re-instate  said  case  upon  the 
calendar,  see  Deming's  Appeal,  post. 


THE      SHIP     MAGGIE     HAMMOND,      etc, 
Amasa  Durkee,  Claimant,  Appt., 

V. 

THOMAS  MORLAND,  Charles  SUnhope  Wat- 
son and  James  Rose. 

(See  S.  C,  'The  Maggie  Hammond,"  9  WalL 

435-461). 

lien  of  shipper  upon  the  ship — lien  on  the 
cargo — foreign  law  of  lien^  when  adminis- 
tered—duty of  master — ^transhipment  by. 

The  owner  of  the  cargo  has  a  lien  upon  the  ship 
for  the  safe  custody,  due  transport  and  right  de- 
livery of  the  same. 

The  cargo  Is  also  pledged  to  the  ship ;  these  ob- 
ligations are  reciprocal,  and  the  maritime  law 
creates  reciprocal  liens  for  their  enforcement. 

The  admiralty  courts  here  administer  the  for- 
eign law,  and  the  filing  of  the  libel  In  the  dis- 
trict court  here  secures  the  same  lien  on  the  ship 
as  if  the  libel  had  been  filed  in  the  forei^i  Juris- 
diction. 

Our  admiralty  courts  have  full  Jurisdiction  over 
suits  between  foreigners,  if  the  subject-matter  of 
the  controversy  is  of  a  maritime  nature ;  but  the 
question  is  one  of  discretion  In  every  case. 

The  master  is  bound  to  carry  the  goods  to  their 
place  of  destination  in  his  own  ship,  unless  he  is 

Erevented  by  the  act  of  God,  the  public  enemy,  or 
y  the  act  of,  the  shipper,  or  by  some  peril  ex- 
pressly excepted  in  the  contract  of  shipment. 

It  is  his  duty,  in  case  his  ship  is  disabled.  t» 
tranship  the  goods  and  send  them  forward,  and 
he  can  charge  the  goods  with  any  Increased  f  rei^t 
arising  from  the  hire  of  another  vessel. 

If  he  could  repair  his  own  vessel  in  season  to 
complete  the  voyage  before  navigation  closed,  tbe 
master  mnit  transport  the  goods  in  his  own  ves- 

[No.  107.] 
Argued  Mar.  8,  1870.     Decided  Apr.  25,  1870. 

APPEAL  from  the  h-cuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

A  libel  was  filed  in  this  case  by  the  appellee* 
in  the  District  Court  of  the  United  States  for 
the  District  of  Maryland,  and  a  decree  entered 
in  said  court  in  favor  of  the  libelants.  An  ap- 
peal was  thereupon  taken  by  the  respondent 
to  the  circuit  court,  by  which  court  the  said 
decree  was  affirmed.  Whereupon  the  said  re* 
spondents  took  a  ftirther  appeal  to  this  oourt* 

The  case  is  fully  stated  by  the  court. 

Messrs.  F.  W.  Bmne  and  Arthur  Geo. 
Brown,  for  appellant: 

1.  By  the  law  of  Scotland  the  libelants  had 
no  lien  cognizable  by  courts  of  admiralty. 

By  Stat.  1  Wm.  IV.,  ch.  69,  the  Scotch  ad- 
miralty courts,  which  up  to  that  time  had  pos- 
sessed very  limited  powers,  were  abolished  and 
their  jurisdiction  was  vested  in  the  Court  of 
Sessions,  the  ordinary  municipal  court  of  the 
country. 

The  jurisdiction  of  the  Court  of  Sessions  ia 
in  personam  in  all  cases,  and  summons  in  ad- 
miralty cases  does  not  differ  frpm  summons  in 
ordinary  cases. 

Bell,  Die.  Law  of  Scot.  tit.  Court  of  Admi* 
ralty,  p.  29;  1  Shand,  Pr.  Court  of  Sessions, 
413. 

Note. — Lien  of  the  contract  of  affrelcbtment  o» 
the  vessel — see  note  to  The  Freeman  v.  Backing- 
ham,  15  L.  ed.  U.  S.  841. 
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The  maritime  hypothec  doubtfully  spoken  of 
by  Mr.  Bell  in  the  second  volume  of  his  Com- 
mentaries on  the  Law  of  Scotland,  5th  ed.  39, 
4oe8  not  apply  to  this  case.  Mr.  Bell  was 
Tery  doubtful  about  his  hypothec;  and  if  en- 
forceable at  all,  he  thought  it  would  be  recog- 
nized only  by  the  Soot<£  Court  of  Admiralty. 
As  we  have  said,  that  oourt  has,  since  1826, 
been  entirely  abolished  (July  23,  1830). 

So  the  hypothec,  if  it  ever  existed,  is  extinct, 
mnd  no  Scotch  court  has  power  to  recognize  or 
enforce  it.  It  could  hardly,  therefore,  1^  recog- 
nized or  enforced  by  an  American  court. 

See,  also,  upon  this  point,  The  St.  Lawrence, 
1  Black,  529,  17  L.  ed.  183. 

The  existing  Scotch  law  on  these  points  may 
be  satisfactorily  ascertained  from  a  decision  by 
the  Privy  Council,  in  the  case  of  The  Bold  Buc- 
deugh,  7  Moore,  P.  C.  267. 

By  the  law  of  Canada,  they  had  no  lien. 

The  Code  Maritime  of  France  has  now  no 
force  in  Canada.  For  that  Code  was  a  part  of 
the  droit  public  and,  consequently,  was  super- 
ceded by  the  effect  of  the  conquest,  and  if  it 
was  law  in  the  admiralty  jurisdiction  of  that 
time,  whether  it  was  a  part  of  the  public  law 
or  of  the  common  law,  it  was  abolished  by  the 
marine  law  of  England. 

Baldwin  v.  Gibbon,  K.  B.  Quebec,  1815;  Rob- 
ertson, Dig.  Lower  Canada,  361. 

The  jurisdiction  of  the  Vice -Admiralty  Court 
of  Lower  Canada  is  very  much  limited,  and 
•imilar  to  that  of  the  English  Court  of  Ad- 
miralty before  the  power  of  the  latter  oourt 
was  enlarged  by  Acts  of  Parliament. 

See  2  Wm.  IV.  ch.  51. 

The  admiralty  jurisdiction  as  to  torts  de- 
pends upon  locality,  and  is  Umited  to  torts 
committed  on  the  high  seas.  The  commission 
of  the  judge  of  that  court,  dated  1841,  runs  as 
foUows:  "To  hear  and  determine  according 
to  the  civil  and  maritime  laws  and  customs  of 
our  High  Court  of  Admiralty  in  Engluid." 

6  Low.  Can.  Jur.  296;  The  Friends,  Stew. 
Vice-Admiralty  Cas.  L.  C.  p.  115,  Pref.  to 
Stewart's  Vice-Admiralty  Cases. 

Prior  to  the  passage  of  the  English  Admiral- 
ty Court  Aet,  1861,  24  Vict.  ch.  10,  the  powers 
thereby  conferred  did  not  belong  to,  and  were 
never  exercised  by,  the  English  High  Court  of 
Admiralty  (Williams  &  Bruce,  Adm.  Prao.  85), 
And  said  Act  does  not  extend  to  Canada.  The 
British  Colonies  are  not  bound  by  any  Acts  of 
Parliament,  unless  particularly  named  therein. 

1  Broom,  Com.  121;  1  Steph.  Com.  (6th  ed.) 
109. 

An  examination  of  the  Acts  of  Parliament 
relating  to  Canada,  cited  in  1  Steph.  Com.  (6th 
«d.)  pp.  110,  112  n.  will  show  that  the  jurisdic- 
tion of  the  Vice-Admiralty  Court  of  Lower 
Canada,  has  not  been  materially  changed  since 
that  oourt  was  first  established,  and  that  it 
has  no  powers  similar  to  those  conferred  on 
English  admiralty  courts  by  24  Vict.  ch.  10. 

&>  there  was  no  lien  by  the  Canadian  admi- 
ralty law,  nor  by  the  municipal  law  of  Lower 
Canada. 

The  Saisie-arrdts  provided  for  by  Const. 
Stat.  Lower  Canada,  di.  83,  sees.  46  and  47,  is 
merely  a  right  of  summary  attachment  based 
upon  an  affidavit  that  the  debtor  is  about  to  se- 
crete his  property  or  abscond  with  contempt  to 
the  court,  etc.  It  is  essentially  a  personal  action. 
9  Waix. 


The  fact  that  The  Ma^e  Hammond  was 
driven  in  invito  into  Card^  as  a  mere  harbor 
of  refuge,  made  change  in  the  original  contract 
or  the  law  by  which  it  was  governed. 

Did  the  act  of  the  master  in  landing  and 
storing  the  goods,  and  accepting  new  employ- 
ment tor  the  ship  when  the  repairs  were  com- 
pleted, create  a  lien  upon  the  ship  in  favor  of 
the  libelants  at  the  place,  Cardiff,  Wales, 
where  the  cargo  was  landed,  stored  and  left? 

Not  unless  it  was  created  by  24  Vict.  ch.  10, 
sec.  6,  35.  For  prior  thereto  no  jurisdiction 
existed  over  cases  like  the  present,  and  no  lien 
was  given  for  breaches  of  contracts  of  affreight- 
ment. 

See,  Williams  &  Bruce  Adm.  Pr.  85;  The 
Ironsides,  1  Lush.  458;  The  Casan,  Brovm.  & 
Lush.  1;  Morewood  v.  Enequist,  23  How.  494, 
16  L.  ed,  517. 

But  the  Act  24  Vict.  ch.  10,  does  not  cre- 
ate a  maritime  lien  nor  profess  to  do  so. 

The  Act  by  its  terms,  is  confined  to  Eng- 
land. 20  Geo.  n.  c.  42,  sec  3;  1  Broom,  Com. 
109. 

The  power  to  exercise  a  limited  jurisdiction 
conferred  upon  a  local  oourt  by  proceedings 
in  rem,  i.  e.  by  an  attachment  of  the  ¥!^^^7 
is  not  a  creation  of  a  maritime  lien.  The  Bel- 
fast (ante,  266). 

No  sorts  of  jus  in  re  results,  until  process  of 
the  oourt  has  been  served  in  strict  conformity 
with  the  requirements  of  the  Aet. 

But  in  the  case  of  The  Magffie  Hammond, 
the  jurisdiction  conferred  upon  the  High  Court 
of  Admiralty  has  not  been  exercised  or  even  in- 
voked either  by  proceedings  in  rem  or  in  per- 
sonam. 

A  true  maritime  lien  was  not  created  by  the 
Act  in  question. 

The  Pacific,  Brown.  &  Lush.  248;  tee,  also, 
The  Troubadour,  1  Ec.  &  Ad.  (L.  R.  )  804;  The 
Scio,  lb.  355;  The  Mary  Ann,  lb.  8;  The  ^old 
Bucdeugh,  7  Moore  P.  C.  267;  The  Europa,  2 
Moore  P.C.  (N.S.),20;  The  Rock  Island  Bridge, 
6  Wall.  213,  18  L.  ed.  753;  Vandewater  v.  Mills, 
19  How.  89, 15  L.  ed.  556;  Williams  &  Br.  Adm. 

Pr.  65. 

The  contract  was  a  British  contract  as  to  all 
the  parties  connected  with  it;  mode  of  per- 
formance; place  where  made;  place  where  it 
was  to  be  completed  and  performed;  and  the 
ship  itself.  In  such  cases  our  courts  are  in  no 
wise  bound  to  assume  jurisdiction. 

2  Pars.  Ship.  &  Adm.  223,  and  authorities 

cited. 

But  if  they  do,  lex  loci  contractus,  or  lex  loci 
delicti  commissi  must  govern. 

In  the  case  of  The  Halley,  37  Law  J.  Eq.  (N. 
S.),  Adm.  1,  Sir  Robert  Phillimore  reviews  the 
authorities,  English,  0>ntinental  And  Ameri- 
can, at  great  length. 

Appellant  contends  that  an  admiralty  court 
is  peculiarly  bound  to  refuse  to  set  up  and  en- 
force a  lien  recognized  bv  the  lex  fon,  where 
such  a  lien  is  domed  by  the  lex  loci  contractus, 
and  even  where  lex  loci  gives  a  lien,  an  admi- 
ralty court  will  not  enforce  it  when  the  lien  it 
accompanied  with  conditions  and  limitations 
inconsistent  with  the  rules  and  principles  which 
govern  maritime  liens. 

The  St.  Lawrence,  1  Black,  530, 17  L.  ed.  184; 
Maguire  t.  Card,  21  How.  251,  16  L.  ed.  118. 

By  the  law  of  the  place  whore  the  contraeft 
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is  made,  no  such  Hen  is  given.  It  is  necessari- 
ly excluded  from  the  contract,  and  to  give  such 
a  lien  would  violate  it. 

Bronson  v.  Elinzie,  1  How.  311. 

The  same  principle  is  strongly  stated  in  The 
Rock  Island  Bndge,  6  Wall.  215,  18  L.  ed.  754. 

Pages  267  and  268  Abb.  Adm.  Judge  Betts 
continues:  'The  Admiralty  Courts  of  the 
United  States  will  not  entertain  jurisdiction  in 
rem  over  cases  which,  in  the  place  of  their 
origin,  would  not  be  entitled  to  that  relief." 

To  the  same  effect,  see  The  Belfast  (ante, 
266,  645);  The  Gen.  Smith,  4  Wheat.  438;  Pey- 
roux  V.  Howard,  7  Pet.  324;  The  Marion,  1 
Story  68;  Read  v.  The  Hull  of  a  new  Brig,  1 
Story,  244;  The  Nestor,  1  Sumn.  73. 

It  was  practically  impossible  to  send  forward 
the  iron  after  Oct.  9,  and  any  such  attempt  on 
the  part  of  the  master  of  The  Maggie  Ham- 
mond, would  have  been  rash  and  foolhardy  in 
the  extreme.  The  principal  insurance  compa- 
nies of  Great  Britain,  in  their  time  policies,  ab- 
solutely prohibit  vessels  from  sailmg  to  any 
port  or  place  in  British  North  America,  after 
July  25,  to  Aug.  7,  and  first  class  companies 
refuse  to  insure  to  those  ports  after  about  Sep. 
10,  on  any  terms. 

Voyages  to  the  River  St.  Lawrence  are  con- 
sidered even  more  perilous  than  to  other  parts 
of  British  North  Ainerica. 

The  freezing  of  a  river  is  such  an  act  of  God 
*  as    excuses    performance    of   the   contract    to 
transport  thereon. 

Story,  Bail.  sec.  511,  545  a;  Redf.  Car.  sec. 
27;  Worth  v.  Edmonds,  52  Barb.  40;  Parsons 
V.  Hardy,  14  Wend.  215;  Bowman  v.  Teall,  23 
Wend.  307;  The  Flash,  Abb.  Adm.  119;  Hand 
V.  Baynes.  4  Whart.  204;  Briddon  v.  R'way,  28 
L.  J.  (N.  S.)  Exeh.  51;  Hudson  v.  Ede,  L  R. 
2  Q.  B.  566;  S.  C.  3  lb.  412. 

But  such  dangers  when  foreseen  are  to  be 
avoids. 

Well  founded  apprehension  of  dangerous  ob- 
stacles justifies  delay  in  the  performance  of  a 
contract,  as  fully  as  would  the  actual  encoun- 
tering of  the  obstacles  themselves ;  and  a  ship- 
master is  as  much  bound  to  avoid  them  in  the 
one  case,  as  to  try  to  escape  from  them  in  the 
other. 

The  contract  in  the  bill  of  lading  made  so 
late  in  the  season,  must  be  taken  as  made 
with  full  knowledge  of  this  custom  of  trade 
and  the  delay  which  might  result  from  it. 

Bradstreet  v.  Heron,  Abb.  Adm.  209;  Gracie 
T.  Ins.  Co.  8  Cranch,  75;  Broad  well  v.  Butler, 
6  McLean,  296. 

Appellant  does  not,  however,  admit  that, 
even  if  it  had  been  possible  for  the  master  of 
The  Maggie  Hammond  to  procure  a  suitable 
vessel,  it  would  have  been  his  duty,  under  the 
circumstances,  to  tranship  his  cargo  and  at- 
tempt to  send  it  forward  to  Montreal  during 
the  autumn  of  1866,  because  the  relations  of 
the  ship  and  cargo  being  reciprocal,  the  master 
had  a  right  to  retain  the  cargo  until  such 
time  as  his  own  ship  might  be  repaired  and 
in  «  ^TidH?on  to  carrv  it  forward. 

1  Pars.  Mar.  L.  158,  and  notes;  Fland.  Ship, 
sec.  244;  Ins.  Co.  v.  Butler,  20  Md.  41;  2  Am. 
Lead.  Cas.  472,  et  seq.  No  man  of  ordinary 
prudence  would  have  exposed  valuable  prop- 
erty to  such  perils  aa  are  shown  by  the  record 
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to  beset  the  navigati6n  of  the  St.  Lawrence  at 
that  late  season  of  the  year.  Even  if  it  had 
been  possible  to  find  a  vessel  to  undertake  such 
a  venture,  the  underwriters  could  not  have 
been  held  responsible  for  loss  or  damage  of  the 
cargo  incurred  in  so  perilous  a  voyage,  and  one 
so  essentially  different  from  that  originally 
contemplated. 

Hand  v.  Baynes,  4  Whart.  204. 

Their  contract  was  simply  on  an  ordinary 
bill  of  lading. 

Supposing  it  had  been  possible  to  hire  anoth-' 
er  vessel  to  take  forward  the  iron  that  autumn, 
it  could  only  have  been  at  ruinous  rates  of 
freight  and  insurance.  To  import  into  the  con- 
tract the  duty  and  obligation  to  resort  to  such 
extraordinary  means,  would  destroy  its  mut- 
uality, and  make  the  owner  of  The  Maggie 
Hammond  responsible  as  an  insurer  of  time, 
with  only  the  compensation  of  an  ordinary 
carrier.  • 

Briddon  v.  Railway,  28  L.  J.  (N.  S.)  Exch. 
61;  Morrison  v.  Davis,  20  Pa.  171;  Reed  v, 
Dick,  8  Watts,  479;  Chit.  Car.  Am.  ed.  114,. 
notes. 

Appellees  had  no  right  to  complain  of  this 
intermediate  voyage,  unless  it  was  in  some 
respects  an  infraction  of  appellant's  contract 
to  transport  their  iron.  Appellant's  obligation 
was  to  be  ready  at  Cardiff  early  in  April  1867> 
to  resume  the  cargo. 

Under  ordinary  circumstances.  The  Maggie 
Hammond  had  abundant  time  to  return  to 
Cardiff  in  good  season  to  transport  the  iron 
in  the  spring;  but  having  encountered  unusual 
storms  and  perils  of  the  sea,  she  reached  Balti- 
more Feb.  17,  1867,  after  a  voyage  of  eighty- 
seven  days. 

Messrs.  S.  T.  Wallis  and  J.  H.  Thomatv  for 
appellees: 

The  shipment  was  made  and  the  bill  of  lad- 
ing executed  in  Scotland.  The  cargo  waii  to- 
be  delivered  in  Canada,  and  was  landed  and 
left  in  Wales.  Each  of  these  three  localities 
has  its  separate  system  of  jurisprudence, 
Wales  being  governed  by  the  English  law;  the 
Scotch  and  colonial  laws  are  held  by  the  Eng- 
lish courts  to  be  foreign  laws,  and  are  re- 
qiiired  to  be  proven  as  matters  of  fact,  pre- 
cisely as  the  laws  of  foreign  nations. 

See  1  Phil.  Ev.  4  Am.  ed.  623;  2  PhiL 
Ev.  4  Am.  ed.  427,  and  cases  there  cited^.    • 

They  require  it  to  be  proven  in  each  particu- 
lar case,  like  any  other  matter  of  fact. 

McCormick  v.  Gamett,  27  Eng.  L.  &  E.  339. 

In  the  absence  of  proof,  the  foreign  law  and 
our  own  are  presumed  to  be  the  same,  and  in 
the  case  at  bar  there  is  no  proof  of  any  of  the 
foreign  laws  under  discussion. 

Chase  v.  Alliance  Ins.  Co.  9  Allen,  311. 

The  question  of  lien  \mder  the  law  of  the 
place  where  the  cargo  was  landed  and  left,  in- 
volves as  well  the  Scottish  as  the  English 
law;  for  if  the  ship  was  subject  to  a  lien  in 
favor  of  the  shipper  under  the  law  of  the  place 
of  contract,  certainly  that  lien  must  have  beat 
fixed  upon  her  by  the  violation  of  the  contract^ 
and  at  the  time  and  place  where  it  was  vio- 
lated; and  this  without  reference  to  the  juris- 
diction of  the  English  Admiralty  Court  to  en- 
force the  lien  by  process  in  rem.  This  latter 
jurisdiction,  it  must  be  conceded,  did  not  exist 
before  the  recent  Statute  of  Victoria;  but  the 
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lien,  though  not  enforceable,  nevertheless  ex- 
isted as  a  part  of  the  English  Admiralty  law. 
The  elementary  writers  are  believed  to  be  unan- 
imous   upon    this    point.    Abb.    Ship.    marg. 


pp.  126,  285;  3  Kent,  Cora.  8th  ed.  281  n.  a.; 
Conkl.  Adm.  ch.  4,  p.  123;  The  Rebecca,  1 
Ware,  192;  The  Phoebe,  1  Ware,  270. 


But  whatever  difficulty  may  have  formerly 
existed  as  to  jurisdiction  in  England,  has  been 
entirely  removed  by  legislation  during  the 
present  reign. 

Act,  1824,  1825,  Victoria,  called  the  Admi- 
ralty Court  Act,  1861,  ch.  10,  p.  132. 

In  the  cases  of  The  Bahia,  Brown.  &  L.  61, 
and  The  Ironsides,  Lush.  458,  the  words  "car- 
ried into  England  or  Wales"  are  decided  to 
have  been  purposely  employed  in  their  widest 
signification,  and  the  statute,  it  is  said,  was 
not  intended  to  be  restricted  to  cases  of  im- 
portation. The  iron,  then,  in  this  case  was  car- 
ried into  a  port  of  Wales. 

The  Privy  Council  laid  down  the  doctrine  of 
maritime  lien  definitely  and  exactly,  in  the 
language  of  Mr.  Justice  Story,  in  the  case  of 
The  Nestor,  1  Sumn.  78. 

On  page  72  of  the  English  Reports,  will  be 
found  the  express  determination  "That  in  all 
cases  where  a  proceeding  in  rem  is  the  proper 
course,  there  a  maritime  lien  eJtists,  which 
gives  a  privilege  or  claim  upon  the  thing  to  be 
enforced  by  legal  process.''  This  doctrine  is 
re-aflirmed  by  Sir  Robert  Phillimore  in  the 
case  of  The  Feronia,  L.  R.  2  Adm.  &  Eccl.  73, 
decided  in  1868.  Doctor  Lushington  himself 
appears  to  have  recognized  it. 

See,  also,  the  cases  of  The  Isabella  A.  Clarke, 
Brown.  &  L.  32;  The  Bold  Buccleugh,  3  Wm. 
Rob.  220. 

The  proceeding  in  rem  after  all,  is  but  a 
"mode  of  proceeding  and  process,"  aa  defined 
by  this  honorable  court  in  the  case  of  The  St. 
Lawrence,  1  Black,  526,  17  L.  ed.  182,  and  The 
Potomac,  2  Black,  581,  17  L.  ed.  263,  and  it» 
allowance  or  refusal  constitutes  no  "question 
of  jurisdiction."  In  determining  this,  the  court 
did  but  re -affirm  what  it  had  held  after  great 
consideration  in  the  case  Of  The  Steam  Nav. 
Co.  V.  Bank,  6  How.  392,  viz.:  that  "If  the 
cause  is  a  maritime  cause  subject  to  admiralty 
cognizance,  jurisdiction  is  complete  over  the 
person  as  well  as  over  the  ship;  it  must  in 
its  nature  be  complete,  for  it  cannot  be  con- 
fined to  one  of  the  remedies  on  the  contract, 
when  the  other  is  within  its  cognizance." 

If  the  subject-matter  of  the  controversy  be 
within  the  admiralty  jurisdiction  of  the  dis- 
trict courts,  they  may  apply  any  of  the  rem- 
edies appropriate  here  to  cases  where  the  con- 
tract was  made  abroad. 

Story,  Confl.  L.  sec.  558;  The  Zollverein, 
Swab.  98;  The  Milford,  Swab.  362;  The  Jona- 
than Goodhue,  Swab.  526;  Bk.  of  the  U.  S.  v. 
Donelly,  8  Pet.  372,  followed  by  Wilcox  v. 
Hunt,  13  Pet.  378. 

See,  also.  The  Young  Mechanic,  2  Curt.  405, 
in  which  it  is  determined  that  a  maritime  lien 
18  a  right  in  itself,  which  may  exist  independ- 
ently of  the  process  used  to  enforce  it,  just  as 
a  personal  ooligation  may  arise  from  a  con- 
tract, though  the  law  of  the  place  may  not  af- 
ford a  personal  remedy. 

Talleyrand   v.   Boulanger,   3  Ves.  Jr.   447; 
Flack  V.  Holm,  1  Jac  &  W.  405. 
9  Wall. 


Mr.  Justice  Betts  has  demonstrated  in  an 
elaborate  and  able  opinion,  Davis  v.  Leslie. 
Abb.  Adm.  131,  that  jurisdiction  as  between 
foreigners  is  complete,  though  the  exercise  of 
it  is  discretionary,  and  that  the  same  rule  is 
adopted  in  England  as  in  this  country. 

The  Jerusalem,  2  Gall.  191 ;  Conkl.  Adm.  33, 
35;  1  Abb.  Pr.  U.  S.  Court,  355;  The  Bee,  1 
Ware,  332;  The  Havana,  1  Spr.  402;  The  Ada, 
Daveis,  409. 

It  has  been  assumed  as  clear  law  in  England 
as  well  as  here,  that  it  was  a  breach  of  con- 
tract and  duty  for  the  ship  to  desert  her  cargo 
at  Cardiff,  and  sail  on  another  voyage. 

Abb.  Ship.  marg.  p.  364;  3  Kent,  210,  et  seq. 

If  she  had  begun  loading  the  day  after  her 
repairs  were  completed,  allowing  her  two  days 
to  load,  she  could  have  started  Nov.  5,  and  if 
she  had  made  a  voyage  in  thirty-five  days,  she 
would  have  arrived  Dec.  10.  Supposing  she 
made  neither  the  longest  nor  the  shortest 
average  voyage,  but  one  of  intermediate  length, 
she  would  have  reached  Montreal  in  thirty - 
seven  days  from  Cardiff  (or  thirty-seven  and 
a  half  from  Liverpool),  that  is,  bv  Dec.  12. 
During  the  fkve  preceding  years,  the  navi^- 
tion  to  Montreal  had  only  twice  closed  earlier 
than  that,  and  on  one  of  those  two  occasions, 
only  one  day  earlier.  The  chances  were,  there- 
fore, as  three  to  two,  or  it  may  be  said  four 
to  one,  that  she  would  meet  no  obstruction. 
Those  chances  the  libelants  were  entitled  to. 

At  all  events,  by  proceeding  on  her  voyage 
as  soon  as  she  was  ready  for  sea.  The  Maggie 
Hammond  would  have  had  the  reasonable 
chance  of  reaching  her  port  of  destination  that 
season,  and  the  certainty  of  her  arriving  as 
near  there  as  possible,  so  as  to  be  ready  to 
proceed  to  it  with  all  despatch  at  the  first 
opening  of  navigation  in  the  spring.  This  was 
her  clear  duty  under  the  circumstances. 

3  Kent,  Com.  210;  Schilizzi  v.  Derry,  82  £. 
C.  Law  872;  Oliver  v.  Ins.  Co.  7  Cranch,  493. 

There  was  no  reason  to  apprehend  ice,  or 
any  other  unusual  danger  or  detention  before 
reaching  the  St.  Lawrence.  If  she  had  en- 
countered ice  dangerously  in  the  Gulf  of  St. 
Lawrence,  or  the  river,  or  had  learned  on  ar- 
riving in  the  vicinity  that  it  was  dangerous 
to  go  further,  she  might  have  put  into  the 
nearest  port. 

2  Pars.  Mar.  L.  299. 

And  she  could  have  sent  on  her  cargo  by 
land  if  necessary,  which,  in  such  case,  it  would 
have  been  her  duty  to  do. 

l.Pars.  Mar.  L.  161;  Bryant  v.  Ins.  Co.  6 
Pick.  131. 

She  was  bound,  under  the  circumstances,  to 
meet  the  difficulties  of  the  navigation,  even  if 
they  did  expose  her  to  the  risk  of  being  ice- 
boimd  in  the  St.  Lawrence  until  spring,  which 
was  the  only  unusual  peril  she  would  have  en- 
countered. None  of  the  evidence  in  regard  to 
the  difficulty  of  procuring  insurance  at  the  or- 
dinary rate  for  late  voyages,  is  applicable  to 
the  case  of  a  voyage  already  begun,  and  which 
the  ship  was  bound  to  prosecute,  whether  in- 
sured or  uninsured. 

The  restrictions  shown  to  be  usual  in  the 
policies  for  such  voyages,  are  only  applicable 
to  them  as  extra  hazardous  and,  therefore, 
not  insurable  at  the  usual  rates.  Extra  pre- 
miums would,  of  course,  have  removed  that 
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difficulty,  if,  indeed,  it  existed  at  all  under  the 
circumstances  in  controversy.  If  it  was  as- 
certained that  her  repairs  could  not  be  com- 
pleted in  time  to  make  the  Toyage  during  the 
season  it  was  her  duty  to  send  on  the  cargo 
by  another  vessel. 

1  Pars.  Mar.  L.  161;  Hugg  v.  Augusta  Bkg. 
Co.  7  How.  604;  The  Niagara  v.  Gordes,  21 
How.  24,  16  L.  ed.  46;  1  Pars.  Ship.  &  Adm. 
234,  n.;  834,  n. 

If ,  as  is  now  sought  to  be  proven,  it  was 
Sep.  18,  when  she  anchored  at  Milford,  noto- 
riously too  late  for  her  to  resume,  or  hope  to 
resume  her  voyage,  or  procure  another  vessel 
for  the  special  purpose,  she  might  and  ought 
to  have  forwaraed,  or  to  have  attempted  to 
forward,  her  cargo  by  the  ship  which  left  Lon- 
don Oct.  17,  a  month  later,  and  which  appears 
to  have  had  a  regular  day  or  time  of  sailing, 
that  must  have  been  generally  Icnown;  and 
this  even  if  it  involved  land  carriage. 

Bryaut  ▼.  Ins.  Co.  6  Pick.  131;  Pars.  Mar. 
L.  161. 

At  all  events,  she  ought  not  to  have  desert- 
ed the  cargo,  leaving  it  subject  to  storage  and 
other  charges,  but  to  have  started  with  it  as 
soon  as  possible  in  the  spring. 

If  she  had  started  with  the  first  spring  fleet, 
she  would  have  had'  the  cargo  in  Montreal 
April  22.  It  reached  there  on  The  Royal  Char- 
He,  July  22.  If  not  liable  for  the  damages  de- 
creed against  her,  she  is  liable  for  the  differ- 
ence in  the  value  of  the  iron  at  the  opening  of 
navigation  in  the  spring,  and  at  the  tune  when 
it  did  arrive. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Common  carriers  by  water,  like  common  car- 
riers by  land,  in  the  absence  of  any  legislative 
provisions  prescribing  a  different  rule,  are  in- 
surers of  goods  shipped,  and  are  liable  in  all 
events  and  for  every  loss  and  damage,  however 
occasioned,  unless  it  happens  from  the  act  of 
<jod  or  the  public  enemy,  or  by  the  act  of  the 
shipper,  or  trom  some  other  cause  or  accident 
expressly  excepted  in  the  bill  of  lading. 

Whenever  the  goods  intended  for  transpor- 
445*1  tation  are  shipped  *on  board,  or  deliv- 
ered to  the  carrier  or  his  agent  for  that  pur- 
pose, it  is  the  duty  of  the  master,  in  the  absence 
of  any  stipulation  as  to  the  period  of  sailing, 
to  commence  the  voyage  witnin  a  reasonable 
time  and  he  must  proceed  on  the  voyage  in  the 
direct  and  usual  route  to  the  port  of  delivery 
without  any  unnecessary  deviation.  Unless 
it  becomes  necessary  to  deviate  for  the  pur- 
pose of  making  repairs  or  to  avoid  a  storm,  or 
an  enemy  or  pirates,  or  to  obtain  necessary 
supplies,  or  for  the  purpose  of  assisting  an- 
other vessel  in  distress,  no  deviation  from  the 
direct  and  usual  route  can  in  general  be  justi- 
fied, nor  will  any  other  cause  be  admitted,  ex- 
cept under  very  special  circumstances,  as  a 
valid  defense  for  any  such  delay  in  the  trans- 
portation of  the  goods  shipped  under  the  bill 
of  lading  or  other  legal  contract  of  shipment. 

I.  Certain  parcels  of  pig  iron,  amounting  in 
the  whole  to  three  himared  tons,  consigned  to 
the  libelants,  were,  by  their  agents,  resident  in 
England,  shipped  August  23,  1866,  on  board 
The  Maggie  Hammond,  then  lying  at  Ardros- 
Ban,  Scotland,  and  bound  on  a  voyage  from 


that  port  to  the  Port  of  Montreal,  where  tlM 
libelants  reside.  By  the  bill  of  lading,  it  ap- 
pears that  the  iron  constituting  the  consign- 
ment was  shipped  in  good  order  and  condition, 
and  that  the  contract  of  shipment  was  that  it 
should  be  delivered  to  the  consisnees  at  the 
port  of  destination  in  like  good  order  and 
condition,  'the  act  of  God,  the  Queen's  enem- 
ies, fire,  and  all  and  every  other  dflmgers  and 
accidents  of  the  seas,  rivers  and  navigation,  of 
whatever  nature  and  kind  soever,  excepted." 

Subject  to  the  terms  of  that  contract  the 
merchandise  in  (}uestion  was  delivered  to  the 
carrier;  and  having  been  duly  laden  on  board 
the  ship  sailed  on  the  following  day  for  the 
port  of  delivery,  and  untU  the  7th  of  Septem- 
ber she  proceeded  on  her  voyage  in  perfect 
safety,  when  she  encountered  heavy  gales 
which  continued  through  the  night,  causing  the 
ship  to  leak,  and  doinff  great  damage  to  the 
sails;  and  ii  appears  that  the  master,  at  six 
o'clock  in  the  afternoon  of  that  day,  finding 
that  the  weather  exhibited  no  'appearance  of 
improvement,  and  having  consulted  with  the 
*other  officers  of  the  vessel,  and  the  [*446 
crew,  decided  to  bear  away  for  some  port  of 
refuge,  and  that  ''they  wore  ship  with  her 
head  to  the  eastward." 

Prior  to  that  change  of  course  they  had  ac- 
complished half  the  contemplated  voyage,  as 
it  appears  from  the  evidence  that  the  ship,  at 
noon  of  that  day,  was  in  latitude  forty-nine 
degrees  one  minute  north,  and  in  longitude 
thirtv  degrees  sixteen  minutes  west.  Precise- 
ly wiiat  change  was  immediately  made  in  the 
course  of  the  ship  does  not  appear;  but  it  does 
appear  that  the  master,  on  the  following  day, 
called  the  crew  aft,  and  submitted  the  ques- 
tion to  them  whether  they  would  go  to  the 
westward,  or  continue  to  go  to  the  eastward, 
and  that  they  decided  to  proceed  to  the  east- 
ward, which  was  equivalent  to  a  decision  to 
return.  Much  injury  had,  doubtless,  been  done 
to  the  sails,  but  they  had  spare  sails,  and  it 
appears  that  the  crew,  before  they  were  called 
aft,  had  bent  and  set  the  foresail,  the  main- 
topsail,  the  jib,  the  foretopmast  staysail,  the 
maintopmast  stavsail,  the  mizzen  staysail,  and 
the  spanker,  and  the  protest  shows  that  the 
wind  had  subsided,  ana  that  the  weather  was 
more  moderate. 

Principal  reason  given  by  the  crew  for  re- 
fusing to  go  westward,  as  reported  in  the  pro- 
test, was  that  they  had  not  sufficient  sails, 
that  the  ship  was  leaking  badly,  and  that 
they  were  not  able  to  do  any  more  work  un- 
til they  had  some  rest. 

Midway  between  western  and  eastern  ports, 
and  with  a  ship  as  seaworthy  to  go  forward 
as  to  go  back,  the  master  nevertheless  yielded 
readily  to  the  suggestions  of  the  crew,  and  de- 
cided to  proceed  to  the  eastward,  and  on  the 
17th  of  September  the  ship  came  to  anchor, 
without  any  further  damage,  in  the  port  of 
Milford,  in  Wales.  Immediate  steps  were  tak- 
en for  a  survey,  which  was  held  on  the  follow- 
ing day,  but  some  of  the  recommendations  of 
the  surveyors  were  not  satisfactory  to  the 
master,  and  he  declined  to  carry  them  into  ef- 
fect. Dissatisfied  with  the  residts  of  that  sur- 
vey he  called  another,  which  was  not  held  un- 
til the  twenty-fifth  of  the  same  month,  when 
it    was   recommended   *that   the   ship    [^447 
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should  proceed  to  CardiflT,  where  there  were 
greater  facilities  for  landing  and  storing  the 
cargo  and  for  repairing  the  vessel.  Influenced 
by  that  recommendation  the  master,  two  days 
afterwards,  weighed  anchor,  and  the  ship  hav- 
ing been  taken  in  tow  by  a  steam  tug,  arrived 
«t  Cardiff  on  the  next  day  and  was  safely 
moored  for  repairs  in  the  dry  dock  at  that 
port.  Subsequent  surveys  were  also  held,  con- 
firming the  prior  conclusion  that  the  ship  was 
in  ne^  of  repairs,  and  thereupon  the  cargo 
was  landed  and  stored.  Expenses  were  in- 
curred in  executing  the  repairs  to  the  amount 
of  one  hundred  and  eighty-five  pounds  and  sev- 
enteen shillings,  but  the  mechanics  in  accom- 
plishing the  work,  stripped  the  vessel  of  her 
yellow  metal,  valued  at  one  hundred  and  thirty 
pounds,  which  was  allowed  as  a  credit  to  the 
owner  of  the  ship. 

On  the  9th  of  October  the  master  made  a 
formal  protest,  that  the  repairs  recommended 
could  not  be  completed  until  the  season  would 
be  too  far  advanced  for  the  ship  to  complete 
the  voyage  before  winter.  Her  repairs  were 
finished  prior  to  the  3d  of  November,  and  on 
that  day  the  surveyors  certified  that  the  ship 
was  in  a  "seaworthy  state  to  proceed  on  her 
intended  voyage."  Although  the  ship  was 
ready  for  sea,  still  the  master  refused  to  re- 
load the  cargo  and  proceed  to  fulfill  his  con- 
tract, alleging  that  the  season  was  too  far  ad- 
vanced. Negotiations  were  instituted  between 
the  consignees  and  the  owner  of  the  ship  for 
4t  compromise  of  the  controversy,  but  before 
4tny  conclusion  was  reached,  the  ship,  on  the 
2lst  of  November,  took  on  board  another 
cargo  and  sailed  for  Baltimore,  leaving  the 
merchandise  constituting  the  consignment  of 
the  libelants  in  store  at  the  port  where  the 
repairs  were  made. 

Left  in  store  the  merchandise  remained  there 
tintil  the  29th  of  May  of  the  next  year,  when 
the  agents  of  the  ship  forwarded  the  same  in 
another  vessel,  but  the  vessel  with  the  goods 
did  not  arrive  at  the  port  of  delivery  until  the 
22d  of  July,  eleven  months  after  the  iron  was 
shipped  on  board  the  vessel  of  the  respondent. 
Aggrieved  by  such  unusual  delay  and  learning 
448*]  that  the  ship  had  arrived  *at  her  port 
ef  destination,  under  the  new  contract  of  af- 
freightment, the  shippers  and  consignees  of 
the  iron  stored  and  left  at  Cardiff,  filed  their 
libel  in  the  district  court  for  the  district  where 
the  ship  then  was,  alleging  a  breach  of  the 
contract  set  forth  in  the  bill  of  lading.  Pro- 
cess of  attachment  was  issued  and  the  ship 
was  seized  on  the  26th  of  February,  1867,  the 
•day  before  she  finished  discharging  her  cargo 
«t  Baltimore.  Hearing  was  had  and  a  decree 
was  entered  in  favor  of  the  libelants  in  the 
district  court  for  $3,092.30,  together  with  costs 
of  the  proceedings.  Determined  to  contest  the 
natter  further  the  claimant  appealed  to  the 
circuit  court,  and  the  appeal  to  this  court  is 
from  the  decree  of  the  circuit  court  affirming 
the  decree  of  the  district  court. 

II.  Several  questions  of  importance  and  of 
no  inconsiderable  difiiculty  are  presented  for 
decision  in  this  case.  Most  of  the  material 
facts  are  exhibited  in  the  preceding  statement, 
and  in  view  ot  that  state  of  facts  the  libelants 
eubmit  the  following  propositions: 

1.  That  it  was  the  duty  of  the  master,  as 
the  agent  of  the  ship-owner,  to  transport  the 
«  Wall.  U.  S.«  Book  19. 


merchandise  to  the  port  of  destination  and  de* 
liver  the  same  to  tne  consignees  without  un- 
necessary delay,  imless  he  was  prevented  from 
so  doing  by  the  act  of  God,  the  public  enemy, 
or  some  one  of  the  perils  expressly  excepted 
in  the  bill  of  lading;  and  that  the  evidence  in 
the  case  does  not  show  that  the  failure  to 
transport  and  deliver  the  consignment  was  oc- 
casioned by  any  such  causes. 

2.  That  the  ship,  when  she  sprung  a  leak, 
and  when  her  sails  were  injured,  inasmucli  as 
she  was  as  near  to  western  ports  as  to  those 
situated  to  the  eastward,  should  have  proceed- 
ed to  some  one  of  the  former  for  ropaii*s,  and 
that  the  circumstances  did  not  justify  the 
master  in  puttmg  back  to  an  eastern  port  for 
that  purpose. 

3.  That  if  he  was  justified  in  putting  back 
to  the  port  selected  as  a  port  of  refuge,  that 
his  subsequent  conduct,  in  respect  to  tuo  mer- 
chandise shipped  by  the  libelants,  was  wholly 
indefensible,  that  he  had  no  right  to  leave  the 
merchandise  *in  store,  enter  into  a  new  ['449 
contract  of  affreightment,  and  sail  with  a  new 
cargo  for  a  distant  port;  that  he  was  bound, 
as  a  carrier  for  hire,  either  to  repair  his  own 
vessel,  reload  the  cargo  and  resume  and  com- 
plete the  voyage,  as  stipulated  in  the  bill  of 
lading;  or,  if  the  necessary  repairs  could  not 
be  made  in  season  to  enable  him  to  fulfill  his 
contract  to  transport  and  deliver  the  consign- 
ment before  the  fall  navigation  wou\d  close, 
then  it  was  his  duty  to  procure  another  ves- 
sel and  to  tranship  the  merchandise  and  send 
it  forward  to  the  port  of  delivery  without  un- 
necessary delay. 

All  of  these  propositions  are  controverted  by 
the  appellants,  and  they  contend  that  the  con- 
duct of  the  master  was  in  all  respects  justi- 
fiable; that  be  did  everything  which  he,  as 
such  carrier,  was  required  to  do  under  the  con- 
tract as  expressed  in  the  bill  of  lading,  and  that 
the  libelants  have  no  just  cause  of  complainants 

Aside  from  the  merits  of  the  controversy, 
they  also  contend  that  the  district  court  had 
no  jurisdiction  of  the  case;  and  as  that  is  a  pre- 
liminary (question  it  will  be  first  considered  be- 
fore examming  the  questions  more  immediate- 
ly involved  in  the  pleadings.  No  such  question 
is  directly  presented  in  the  pleadings,  and  none 
such  was  raisod  in  the  court  below,  still  the 
better  opinion  is  th^  the  question  is  open  to 
the  appellants,  as  it  substantially  appears  that 
the  home  port  of  the  ship  is  Yarmouth,  Nova 
Scotia,  and  that  both  the  libellants  and  claim- 
ant are  foreigners.  By  the  answer  it  appears 
that  the  claimant  is  a  resident  of  the  place  where 
the  ship  belongs,  and  the  libel  describes  the 
consignees  as  residents  of  Montreal,  in  Canada, 
and  that  the  iron  was  shipped  at  Ardossan,  in 
Scotland. 

Undoubtedly,  the  owner  of  the  cargo  has  a 
lien,  by  the  maritime  law,  upon  the  ship  for 
the  safe  custody,  due  transport,  and  right  de- 
livery of  the  same,  as  much  as  the  ship-owner 
has  upon  the  cargo  for  the  freight,  as  ex- 
pressed in  the  maxim,  Le  batel  est  oblige  k  la 
marchandise  et  la  marchandise  au  batel.  Sub- 
ject to  the  exception  that  the  lien  of  the  ship- 
owner may  be  displaced  by  an  unconditional 
delivery  of  the  goods  •before  the  con-  [*450 
signee  is  required  to  pay  the  freight,  or  by 
an  inconsistent  and  irreconcilable  provision  in 
the  charter-party  or  bill  of  lading,  the  rule  is 
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universal  as  understood  in  the  decisions  of  the 
Federal  Courts,  that  the  ship  is  bound  to  the 
merchandise  and  the  merchandise  to  the  ship 
for  the  performance  on  the  part  of  the  shipper 
and  ship-owner  of  their  respective  contracts. 

Ship-owneiB  contract  for  the  safe  custody, 
due  transport  and  right  delivery  of  the  carffo, 
and  for  the  performance  of  their  contract  the 
ship,  her  apparel  and  furniture,  are  pledged  in 
each  particular  case,  and  the  shipper,  con- 
signee, or  owner  of  the  cargo,  contracts  to  pay 
the  freight  and  charges,  and  to  the  fulfillment 
of  their  contract  the  cargo  is  pledged  to  the 
ship,  and  those  obligations  are  reciprocal,  and 
the  maritime  law  creates  reciprocal  liens  for 
their  enforcement.  The  Eddy,  5  Wall.  493,  18 
L.  ed.  488;  Dupont  v.  Vance,  19  How.  168,  15 
L.  ed.  685;  The  Bird  of  Paradise,  5  Wall. 
554,  18  L.  ed.  664;  Alsager  v.  Dock  Go:  14 
Mees.  &  W.  798;  Foster  v.  Colby,  3  Hurls.  & 
Nor.  715. 

Consenuently,  where  the  lien  or  privilege  is 
created  oy  the  lex  loci  contractus,  says  Judge 
Story,  it  will  generally,  although  not  univers- 
ally, be  respected  and  enforced  in  all  places 
where  the  property  is  found  or  where  the  right 
can  be  beneficially  enforced  by  the  lex  fori. 
Story,  Confl.  Laws  (6th  ed.)  428;  3  Burge, 
Com.  770,  779. 

Such  a  lien  is  regarded  as  being  in  effect  an 
element  of  the  orignal  contract,  but  in  contro- 
veiBies  wholly  of  foreign  origin,  and  between 
citizens  and  subjects  of  the  same  foreign 
coimtry,  the  Admiralty  Courts  of  the  United 
States  will  not,  in  general,  entertain  jurisdic- 
tion to  enforce  the  maritime  lien  or  privilege 
in  favor  of  shipper  or  ship-owner,  in  a  case 
where  the  libelant  would  not  be  entitled  to 
such  a  remedy  in  the  place  where  the  contract 
was  made  or  where  the  cause  of  action  set 
forth  in  the  libel  accrued.  The  Infanta,  Abb. 
Adm.  267;  Whiston  v.  Stodder,  8  Mart.  (La.) 
134;  The  Havana,  1  Sprague,  402;  The  Jeru- 
salem, 2  Gal.  191;  The  Kenncway,  Abb.  Adm. 
321;  Brig  Napoleon,  Olcott,  Adm.  215;  Brig 
Nestor,  1  Sumn.  73 ;  Read  v.  New  Brig,  1  Story, 
244;  Pope  v.  Nickerson,  3  Story,  465-476. 
451*]  *  Where  the  lien  exists  only  by  some 
local  statute,  and  is  not  given  by  the  mari- 
time law,  admiralty  courts  in  another  juris- 
diction can  no  more  take  jurisdiction  of  a  ease 
not  within  the  local  statute  than  the  courts  of 
the  country  could  do  where  the  cause  of  ac- 
tion arose,  but  where  the  lien  is  given  by  the 
maritime  law  the  question  in  buch  a  case,  in 
the  admiralty  courts  of  the  United  States,  is 
not  one  of  jurisdiction  but  of  comity,  as  the 
jurisdiction  to  enforce  a  maritime  lien  for 
the  breach  of  a  contract  of  affreightment, 
either  orignal  or  appellate,  is,  beyond  contro- 
versy, conferred  on  all  the  Federal  Courts  by 
the  Judiciary  Act. 

Courts  of  justice,  and  text  writers,  every- 
where concede  that  the  ship,  under  the  mari- 
time law,  is  bound  to  the  merchandise  and  the 
merchandise  to  the  ship,  independent  of  any 
local  usage  or  statute;  but  it  is  true,  as  sug- 
gested by  the  appellant,  that  such  a  lien  can- 
not be  enforced  in  some  countries,  because  the 
courts  of  admiralty,  which  alone  are  compe- 
tent to  give  effect  to  the  same  by  a  prooeedinp 
in  rem,  are  not,  as  now  constituted,  invested 
with  any  authority,  except  to  a  very  limited 
extent,  to  exercise  such  a  jurisdiction. 
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Maritime  liens  are  of  little  or  no  value,  in 
a  country  where  there  are  no  appropriate  tri- 
bunals for  their  enforcement,  as  they  must 
remain  dormant  and  unavailable,  but  the  de- 
nial of  such  jurisdiction  to  her  admiralty 
courts,  by  one  country,  whether  it  be  by  le.<?i»- 
lation  or  by  the  prohibitions  of  her  common 
law  courts,  cannot  have  the  effect  to  impair 
or  diminish  the  jurisdiction  in  such  coset;  ol 
the  admiralty  courts  of  any  other  country,  ii 
they  are  legally  clothed  with  the  power  and 
authority  to  enforce  such  remedies  for  the 
breach  of  a  maritime  contract.  The  Rebecca, 
Ware,  Adm.  190;  The  Phebe,  Ware,  270;  Abb. 
Ship,    (ed^  1854)    107. 

Such  a  remedy  will  not  in  general  be  a<!Cord- 
ed  in  our  courts  of  admiralty,  to  the  citizens 
or  subjects  of  a  foreign  country  whose  courts 
are  not  clothed  with  the  power  to  give  the 
same  remedy  in  similar  controversies  to  the 
citizens  of  the  United  States,  but  the  question 
whether  they  will  do  so  or  not,  is  not  a  ques- 
tion of  jurisdiction  in  any  case,  as  it  is 
•clear  they  may  do  so  if  they  see  fit.  [•452 
and  in  some  cases  they  will  take  jurisdiction 
to  prevent  loss  and  injustice,  especially  if  no 
objection  is  made  by  the  consul  of  the  nation 
to  which  the  vessel  l>eIongs.  The  Havana.  1 
Sprague,  402;  The  Volunteer,  1  Sumn.  55.>: 
Poland  V.  The  Spartan,  Ware,  Adm.  145;  Har- 
mer  v.  Bell,  22  Eng.  L.  &  E.  72. 

Viewed  in  the  light  of  these  suggestions  the 
case  seems  to  be  one  where  the  jurijidiction 
may  be  sustained  without  difficulty,  even 
though  it  be  true  that  the  shipper  had  no  lien 
upon  the  ship  by  the  law  of  tne  place  where 
the  contract  of  shipment  was  made.  Appel- 
lants contend  that  the  law  of  the  place  where 
the  contract  was  made  gives  no  such  Hen  to 
the  shipper  in  any  case,  but  there  is  very  re- 
spectable authority  for  a  different  opinion  in- 
dependent of  the  usual  presumption  that  the 
law  of  the  place  where  the  contract  was  made 
is  the  same  as  that  of  the  forum  where  tlie 
remedy  for  the  breach  of  it  is  sought.  Cliase 
V.  Ins.  O.  9  Allen,  311;  Leavenworth  v.  Brock- 
way,  2  Hill,  201;  Story,  Confl.  L.  sec  637. 

Maritime  law,  says  a  learned  commentator 
upon  the  law  of  Scotland,  partakes  more  of 
the  character  of  international  law  than  any 
other  branch  of  jurisprudence;  and  he  adds, 
what  is  more  material  to  the  present  inquiry, 
that  in  all  the  discussions  respecting  the  •came 
in  the  courts  of  that  country  the  continental 
collections  and  treatises  on  the  subject  are  r^ 
ceived  as  authority  by  their  judges  where  not 
unfitted  for  adoption  there  by  any  peculiarity 
which  their  practice  does  not  recognize.  Ref- 
erence is  then  made  to  the  principal  continen- 
tal treatises,  usually  referred  to  here,  and  fre* 
quently  recognized  by  this  court  as  the  sourcea 
from  which  the  rules  of  the  maritime  law  were 
drawn.  Vanderwater  v.  Mills,  19  How.  89,  15 
L.  ed.  556;  1  Bell,  Com.  (6th  ed.)  364;  Dupont 
V.  Vance,  19  How.  168,  15  L.  ed.  585. 

Speaking  of  the  power  and  authority  of  th9 
master  of  the  ship,  the  same  commentator 
says  that  he  may  hypothecate  the  ship  for  the 
supply  of  necessaries  and,  as  a  last  resort,  he 
may  sell  the  ship  and  cargo  for  that  purpose. 
Abroad  he  has  full  authority  to  enter  into  a 
charter  binding  the  owners  •and  the  [•453 
ship,  and  he  cites  in  support  of  that  proposi- 
tion the  continental  writers  usually  referred 
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to  aa  authority  for  that  well  known  rule  of 
maritime  law.  Dupont  v.  Vance,  19  How.  102, 
16  L.  od.  585,  1  Bell,  Com.  384,  386. 

Ship-owners,  the  author  says,  have  a  lien  as 
carriers  for  the  security  of  the  freight,  and 
that  the  shipper,  where  the  ffoods  have  been 
sold,  lost  or  injured,  during  the  voyage,  may 
have  recourse  upon  the  property  of  the  vessel 
as  a  guaranty  for  the  personal  obligation  of 
the  ship-owner.  He  admits  that  the  rule  last 
mentioned  is  not  generally  followed  in  Eng- 
land, and  that  there  is  no  adjudged  case  ^ 
that  effect  in  the  courts  of  Scotland,  but  he  in- 
sists there  is  in  their  jurisprudence  no  reason 
for  denying  the  privilege  given  in  such  cases 
by  the  maritime  law,  and  he  expresses  the 
opinion  that  such  a  remedy  would  be  sustain- 
ed in  their  courts.     Ibid.  440,  15  L.  ed.  716. 

Suppose,  however,  that  neither  of  the  pre- 
ceding propositions  are  correct,  still  it  is  clear 
that  the  jurisdiction  in  this  case  may  be  sus- 
tained upon  another  ground.  Two  causes  of 
action  are  set  forth  in  the  libel,  and  before 
entering  further  into  the  discussion  of  the 
question  of  jurisdiction,  it  becomes  necessary 
to  ascertain  what  they  are  and  where  they  re- 
spectively arose,  as  alleged  in  the  libel  and  as 
shown  in  the  evidence.  Obviously  the  first 
cause  of  action  is  founded  solely  on  the  alleged 
failure  of  the  ship-owner  to  fulfill  the  contract 
of  affreightment  to  transport  the  iron  from 
the  place  of  shipment  to  the  port  of  destina- 
tion, and  to  deliver  the  same  to  the  consignees. 

Non-delivery  of  the  merchandise  is  the  gra- 
vamen of  the  charge  set  forth  in  both  articles 
of  the  libel,  but  the  libelants  also  allege  that 
the  master,  after  the  ship  departed  on  her 
voyage,  abandoned  the  same,  and  made  some 
Improper  disposition  of  the  shipment;  that  he 
nefi^lected  to  transport  and  deliver  the  same, 
and  that  he  entered  into  a  new  contract  of  af- 
freightment with  another  party;  and  that  the 
ship  subsequently  sailed  for  the  Port  of  Balti- 
more, in  charge  of  another  master,  not  hav- 
ing the  iron  of  the  libelants  on  board. 

Subsequent  to  ths  landing  and  storing  of 
the  goods,  the  ship-owner  discharged  the  mas- 
454*]  ter  and  appointed  another  in  *his  place, 
and  the  ship  took  another  cargo  on  board  and 
sailed  for  the  port  where  the  process  was 
served  in  this  case,  the  ship-owner  claiming 
the  right  to  do  so  upon  the  ground  that  the 
season  was  too  far  advanced  for  the  ship  to 

Croceed  to  her  port  of  destination,  and  insist- 
ig  that  he  might  lawfully  detain  the  shipment 
tmtil  spring,  in  order  that  the  ship  might 
complete  the  voyase  and  earn  full  freight. 

In  determining  the  question  of  jurisdiction, 
the  court  must  assume  that  the  several  pro- 
positions submitted  by  the  libelants  in  respect 
to  the  merits  of  the  controversy  are  correct. 
Assume  that  to  be  so,  then  it  follows  that  the 
master  improperly  put  back  for  repairs;  that 
he  abandoned  the  voyage  without  any  lawful 
excuse;  that  he  improperly  entered  into  a  new 
contract  of  affreightment,  subjecting  the  ship 
to  new  perils  and  to  a  new  lien,  and  that  she 
had  proceeded  on  a  distant  voyage,  leaving  the 
consignment  of  the  libelants  at  the  port  where 
the  same  was  stored  at  the  time  the  iron  was 
landed  from  the  ship. 

Landed  and  stored  as  the  merchandise  was 
in  Wales,  the  question  is:  whether  the  refusal 
of  the  master  either  to  transport  the  goods  in 
9  Wall. 


his  own  ship  or  to  tranship  the  same  and  send 
the  shipment  forward  in  another  vessel,  and  tne 
subsequent  abandonment  of  the  voyage,  gave 
the  shippers  and  consignees  any  lien  on  the 
ship  by  the  law  of  the  country  where  those 
WTonfff ul  acts  of  the  master  took  place. 

Jurisdiction  is  possessed  by  the  Admiralty 
Court  of  England  ''over  any  claim  by  the 
owner  or  consignee,  or  assignee  of  any  bill  of 
landing  of  any  ffoods  carri^  into  any  port  in 
England  or  Wales  in  any  ship,  for  damage 
done  to  the  goods  or  any  part  thereof  by  the 
negligence  or  misconduct  of,  or  for  any  breach 
of  duty  or  breach  of  contract  on  the  part  of 
the  owner,  master  or  crew  of  the  ship,  unless 
it  is  shown  to  the  satisfaction  of  the  court 
that  at  the  time  of  the  institution  of  the  cause 
any  owner  or  part  owner  of  the  ship  is  domi* 
ciled  in  England  or  Wales."  24  and  25  Vie. 
Pub.  Gen.  Stat.  1801,  ch.  10,  sec  0,  p.  132; 
Williama  &  Bruce,  Adm.  Prac.  85. 

Prior  to  that  enactment  the  jurisdiction 
thereby  conferred  *could  not  have  been  [*455 
exercised  by  that  court  and,  consequently,  the 
extent  of  the  jurisdiction  depends  entirely  up- 
on the  meaning  of  that  provision.  By  the 
words  of  the  Act  the  jurisdiction  conferred  is 
confined  to  the  case  of  goods  carried  into  Eng- 
land or  Wales,  and  it  is  equally  clear  that 
the  claim  must  be  made  by  the  owner  or  con- 
signee, or  by  the  assignee  of  the  bill  of  lading, 
but  it  cannot  be  denied  that  the  case  before 
the  court  in  all  those  respects  comes  within 
the  very  words  of  the  enactment. 

As  construed  by  the  courts  of  that  country, 
the  intent  of  the  Act  is  to  give  a  remedy  to 
the  owner  or  consignee  whenever  the  ship  ar- 
rives in  a  British  port  and  the  cargo  is  not 
duly  delivered  in  consequence  of  a  breach  of 
contract  or  duty  on  the  part  of  the  owner, 
master  or  crew  of  the  ship;  and  the  meaning 
has  been  so  extended  by  construction  that  the 
admiralty  court  will  entertain  a  claim  for 
short  delivery  of  the  cargo,  or  a  case  where 
the  goods  are  only  incidentally  brought  into  a 
port  in  England  or  Wales,  the  court  holding 
that  the  word  ''carried"  is  not  used  in  the 
sense  of  imported,  but  that  it  includes  every 
case  of  a  breach  of  contract  or  duty  by  the 
carrier  whenever  the  ship  arrives  in  a  British 
port.  The  Danzig,  Br.  A  Lush.  102;  The  St. 
Cloud,  Br.  &  Lush.  14. 

Where  the  master  of  a  ship,  on  a  voyage 
from  New  York  with  cargo  consigned  to  Dun- 
kirk, put  into  a  port  in  England  in  conse- 
quence of  an  accident,  and  there  landed  the 
cargo  and  refused  either  to  give  delivery  of  it 
there  or  to  carry  it  on  to  iU  destination,  the 
court  held  that  there  was  a  clear  breach  of 
duty  over  which  it  had  jurisdiction.  The 
Bahia,  Br.  &  Lush.  81 ;  The  Norway,  Br.  & 
Lush.  227;  The  Ironsides,  Lush.  Admr.  458. 

Special  reference  is  made  by  the  appellants 
to  the  case  of  The  Pacific,  Br.  &  Lush.  243,  as 
showing  that  the  0th  section  of  the  Admiralty 
Court  Act  gives  merely  a  conditional  right  to 
sue  the  ship,  that  it  does  not  create  a  mari- 
time lien;  but  the  decision  in  that  case  is  not 
an  authority  for  the  proposition  as  applied  to 
the  case  before  the  court,  as  the  conclusion 
would  be  inconsistent  *with  what  the  [*456 
same  learned  judge  decided  in  the  case  of  The 
St.  Cloud,  Br.  &  Lush.  14,  where  he  taid  the 
Act  was  intended  to  operate  by  enabling  th^ 
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party  aggrieved  to  arrest  the  ship  in  cases 
where,  from  the  absence  of  the  ship-owner  in 
foreign  parts,  the  common  law  tribunals  could 
not  afford  effectual  redress. 

Effectual  redress  in  such  a  ease  cannot  be 
afforded,  even  in  an  admiralty  court,  without 
authority  to  arrest  the  ship;  and  wherever 
that  authority  exists  the  proceeding  may  be  in 
rem,  which  is  an  admiralty  proceeding,  found- 
ed upon  a  lien;  and  it  makes  no  difference 
whether  it  is  held  in  the  courts  of  the  particu- 
lar jurisdiction,  that  it  exists  by  maritime 
usage,  or  that  it  was  created  by  statute,  if  it 
be  of  such  a  character  that  it  is  recognized  in 
our  courts  as  a  maritime  lien.  Extended  ar- 
gument upon  the  subject,  however,  seems  to 
be  unnecessary,  as  the  later  decisions  in  the 
admiralty  courts  of  that  country  have  disap- 
proved of  tho  prior  decisions,  and  adopted  a 
more  liberal  construction  of  the  0th  section  of 
the  Act.  The  Nepoter,  Law  Rep.  2  Adm.  &  Eccl. 
376;  The  Beta,  Law  Rep.  2  Priv.  C.  C.  447. 
Tested  by  tliesc  suggestions,  tlie  better  opin- 
ion is,  that  the  6th  section  of  that  Act  aoes 
give  a  maritime  lien  in  a  case  like  the  present; 
but  sui)po5e  it  is  otherwise,  that  it  merely 
gives  the  right  to  sue  the  ship,  still  the  con- 
cession cannot  benefit  the  appellants,  as  the 
admiralty  courts  here  administer  the  foreign 
law,  and  the  consequence  is  that  the  filing  of 
the  libel  in  the  district  court  here  secures  to 
the  libelant  the  same  lien  in  the  ship  as  if  the 
libel  hnd  been  filed  in  his  behalf  in  the  juris- 
diction where  the  wrongful  acts  set  forth  in 
the  libel  were  committed. 

Process  in  rem  is  founded  on  a  right  in  the 
thing,  and  the  object  of  the  process  is  to  ob- 
tain the  thing  itself,  or  a  satisfaction  out  of 
it,  for  some  claim  resting  on  a  real  or  quasi 
proprietary  right  in  it.  Unless,  therefore,  the 
suit  in  rem  can  be  prosecuted  in  the  jurisdic- 
tion where  the  j^roperty  is  found  it  cannot  be 
prosecuted  at  all  as  the  suit  cannot  be 
457*]  maintained  •without  service  of  process 
upon  the  property  described  in  the  libel.  The 
Commerce,  1  Black,  581,  17  L.  ed.  110;  The 
Reindeer,  2  Wall.  403,  17  L.  ed.  915;  Nelson  v. 
Leland,  22  How.  48,  16  L.  ed.  269. 

Process  having  been  duly  served  in  the  dis- 
trict where  the  ship  was  found  and  where  the 
libel  was  filed,  the  jurisdiction  of  the  district 
■court  is  without  any  well  founded  legal  ob- 
jection. In  this  country,  says  Mr.  Parsons,  it 
seems  to  be  settled  that  our  admiralty  courts 
have  full  jurisdiction  over  suits  between  for- 
eigners, if  the  subject-matter  of  the  contro- 
versy is  of  a  maritime  nature,  but  the  ques- 
tion is  one  of  discretion  in  every  case,  and  the 
•court  will  not  take  cognizance  of  the  case  if 
justice  would  be  as  well  done  by  remitting  the 
parlies  to  their  home  forum.  2  Pars.  Ship. 
220;  The  Johannes  Christoph,  2  Spink.  Adm. 
98;  The  Jerusalem,  2  Gall.  101;  The  Aurora, 
1  Wheat.  96;  Taylor  v.  Carryl,  20  How.  611, 
15  L.  ed.  1038;  the  Gazelle,  1  Sprague,  378. 
Jurisdiction  being  established  it  becomes 
necessarv  to  examine  the  merits  and  to  state 
our  conclusions  whether  the  decree  from  whicli 
the  appeal  was  taken  should  be  reversed  or  af- 
firmed. 

Grave  doubts  are  entertained  whether  the 
master  was  justified  in  putting  back  for  re- 
pairs, as  he  was  quite  as  near  to  western  ports 
as  to  those  situated  to  the  eastward,  and  the 
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record  furnishes  on  reason  to  conclude  that  he 
would  have  encountered  any  greater  perils  or 
difilculties  in  proceeding  to  the  westward  than 
he  did  in  putting  back  to  the  port  selected  as 
the  port  of  refuge;  but  it  is  not  necessary  to 
pursue  that  inquiry,  as  it  is  not  the  intention 
of  the  court  to  rest  the  decision  upon  that 
ground.    • 

Ships,  to  be  seaworthy,  ought  in  general  to 
have  spare  sails  where  the  voyage  is  a  long 
one,  and  if  the  ship  in  this  case  was  properly 
furnished  in  that  behalf  the  conduct  of  the 
master  in  putting  back  for  the  reasons  as- 
signed in  the  protest  is  quite  indefensible,  as 
it  is  clear  that  he  might  have  gone  forward 
just  as  safely,  and  if  he  had  done  so  it  can- 
not be  doubted  that  he  might  have  gone  to  any 
one  of  a  half  *dozen  western  ports  where  [*45il 
he  could  have  repaired  his  ship  in  ample  sea- 
son' to  have  enabled  him  to  complete  the  voy- 
age, deliver  the  cargo  and  return  to  the  open 
sea  without  the  least  danger  of  any  obstruc- 
tion from  ice  in  the  river  navigation.  None  of 
these  matters,  however,  were  much  urged  by 
the  appellees  at  the  argument,  and  they  are 
accordingly  passed  over  without  further  re- 
mark. 

Grant  that  the  conduct  of  the  master  in  put- 
ing  back  is  without  objection,  and  that  he  was 
justified  in  landing  and  storing  the  goods  with 
a  view  to  a  survey,  and  for  the  purpose  of  re- 
pairing the  ship,  the  question  then  is:  wheth- 
er his  subsequent  conduct  in  refusing,  after 
the  repairs  were  finished,  to  complete  the  voy- 
age or  to  procure  another  vessel,  tranship  the 
goods,  and  send  them  forward,  and  in  sailing 
for  another  and  a  distant  port  under  a  new 
contract  of  affreightment,  leaving  the  goods 
of  the  libelants  in  store,  without  making  any 
provision  for  their  transportation  and  deliv- 
ery, constitutes  a  breach  of  the  contract  of 
affreightment  made  with  the  shippers  of  the 
goods,  as  set  forth  in  the  bill  of  lading. 

As  agent  of  the  owners  the  master  is  bound 
to  carry  the  goods  to  their  place  of  destination 
in  his  own  ship,  unless  he  is  prevented  from 
so  doing  by  the  act  of  God,  the  public  enemy, 
or  by  the  act  of  the  shipper,  or  from  some  one 
of  tho  perils  expressly  excepted  in  the  con- 
tract of  shipment.  When  the  vessel  is 
wrecked,  or  otherwise  disabled  in  the  course  of 
the  voyage,  and  cannot  be  seasonably  repaired 
to  perform  the  voyage,  or  cannot  be  repaired 
without  too  great  delay  and  expense,  the  mas- 
ter is  at  liberty  to  tranship  the  goods  and 
send  them  forward  in  another  vessel,  so  as  to 
earn  the  whole  freight,  but  he  is  not  entitled 
to  recover  for  freight  if  he  refuses  to  tranship 
the  goods,  unless  he  repairs  his  own  vessel 
within  a  reasonable  time  and  carries  them  on 
to  the  place  of  delivery. 

He  is  not  only  at  liberty,  in  case  of  such  a 
disaster,  to  tranship  the  goods  and  send  them 
forward,  but  it  is  his  duty  to  do  so,  if  he  can- 
not repair  his  own  vessel  in  a  reai^nable 
*time,  and  if  another  vessel  can  be  had  [^459 
in  the  same  or  a  contiguous  port,  or  at  one 
within  a  reasonable  distance;  and  in  that 
event  he  is  entitled  to  charge  the  goods  with 
the  increased  freight  arising  from  the  hire  of 
the  vessel  so  procured.  The  Niagara  v.  Cordes, 
21   How.  24,  16  L.  ed.  40. 

Shipments  are  made  that  the  goods  may  be 
transported  to  the  place  of  delivery,  and  the 
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master  should  always  bear  in  mind  that  it  is 
his  dutv  to  accomplish  that  object.  Inexcus- 
able delay  occurred  before  it  was  ascertained 
what  repairs  were  necessary,  and  before  the 
worlc  was  actually  commenced.  They  came 
to  anchor  in  Milford  Haven  on  the  17th  of 
September,  and  a  survey  was  called  on  the 
following  day,  but  the  master  was  dissatisfied 
with  the  result,  and  on  the  twenty-fifth  of 
the  same  month  he  called  another,  so  that  the 
ship  did  not  arrive  at  the  port  where  the  re- 
pairs were  made  until  the  twenty-eighth  of 
the  month,  ten  days  after  her  arrival  at  Mil- 
ford. 

Duties  remain  to  be  performed  b^  the  mas- 
ter or  the  owner,  after  the  vessel  is  disabled. 
His  obligation  of  safe  custody,  due  transport, 
and  right  delivery  still  continues  and  is  by  no 
means  discharged  or  lessened  while  it  appears 
that  the  goods  have  not  perished  in  the  disas- 
ter. King  V.  Shepherd,  3  Story,  358;  Elliott 
▼.  Rossell,  10  Johns.  7. 

Nothing  will  excuse  the  carrier  under  such 
circumstances  but  the  causes  stipulated  in  the 
bill  of  lading,  and  he  is  still  bound,  by  virtue 
of  his  orignal  contract,  to  use  his  utmost  exer- 
tions to  transport  or  send  forward  the  goods 
to  the  port  of  delivery.  Such  carriers  may  be 
answerable  for  the  goods  in  case  of  loss  or 
injury,  even  though  no  actual  blame  can  be 
imputed  to  them;  and  after  the  loss  or  injury 
is  established  the  burden  lies  upon  the  re- 
spondent to  show  that  it  was  occasioned  by 
one  of  the  perils  excepted  in  the  contract  of 
shipment  or  bill  of  lading.  Clark  v.  Barnwell, 
12  How.  272;  Rich  v.  Lambert,  Ibid.  347; 
Chitty,  Carriers,  242;  Story,  Bailm.  sees.  528, 
629;  3  Kent,  Com.  213;  1  Smith,  Lead.  Cas. 
313;    Smith,  Merc.  Law,  348. 

Diligence  and  promptitude  were  due  in  this 
460*]  case  from  the  *maater,  especially  if  he 
believed  that  there  was  any  danger  that  the 
time  which  would  be  occupied  in  making  re- 

Jkairs  would  render  it  impracticable  to  carry 
orward  the  goods  before  the  dose  of  the  fall 
navigation;  and  if  he  was  of  the  opinion,  in 
view  of  all  the  circumstances,  that  the  repairs 
eould  not  be  completed  in  season  to  transport 
the  goods  to  the  port  of  delivery,  he  was 
bound  to  procure  another  vessel,  tranship  the 
goodf*,  and  forward  them  to  the  consignees. 
Much  testimony  was  introduced  by  the  ap- 

E Hants  to  show  that  another  vessel  could  not 
ve  been  procured,  but  most  of  it  is  not  of  a 
character  to  applv  to  the  case  before  the 
eourt.  Bound  to  keep  safely,  duly  transport 
and  rightly  deliver  the  goods,  it  is  no  defense 
for  the  carrier  to  allege  that  the  price  of 
freight  at  that  time  was  higher  than  it  would 
have  been  earlier  in  the  season,  as  the  charge 
for  the  increased  price  would  have  fallen  upon 
the  goods  and  not  upon  the  appellants.  They 
had  contracted  to  transport  the  goods,  and  it 
is  no  defense  to  a  suit  for  the  breach  of  the 
contract  that  the  rate  of  the  insurance  at  that 
time  was  higher  than  it  was  earlier  in  the 
season.  Excuses  of  the  kind  constitute  no  de- 
fense to  such  an  action,  as  the  carrier  is  bound 
to  perform  his  contract  unless  he  is  prevented 
from  so  doing  by  the  act  of  God,  the  public 
enemy,  or  by  the  act  of  the  shipper,  or  from 
some  other  cause  or  accident  expressly  except- 
ed in  the  bill  of  lading  or  contract  of  shipment. 
Under  the  circumstances  of  this  case  Uie  ap- 
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pellants  were  bound  to  transport  the  goods  in 
their  own  vessel  or  to  procure  another  and 
send  them  forward  to  tne  port  of  delivery. 
Opposed  to  this  view  is  the  suggestion  that 
they  were  not  bound  to  tranship  immediately, 
as  they  had  the  right  to  detain  the  goods  and 
repair  their  own  vessel  for  that  purpose;  but 
the  decisive  answer  to  that  suggestion  is,  that 
thev  had  no  right  to  detain  the  goods  for  any- 
such  purpose,  unless  the  repairs  could  be  made 
in  time  to  enable  the  ship  to  transport  the 
goods  to  the  port  of  delivery  before  naviga- 
tion closed. 

Without  entering  into  the  details  of  the  evi- 
dence, suffice  it  U>  say,  the  court  is  of  the 
opinion  that  another  vessel  might  *have  [*46x 
been  procured  for  that  purpose,  and  that  it 
was  the  duty  of  the  master  to  have  tranship- 
ped the  goods  \mless  he  could  have  repaired 
his  own  vessel  in  season  to  complete  the  voy- 
age.   Cannan  v.  Meabum,  8  Moore,  141. 

Aside  from  that  proposition,  however,  the- 
court  is  of  the  opimon  that  the  repairs  were 
finished  in  season  to  lukve  enabled  the  master 
to  transport  the  goods  in  his  own  vessel,  and 
it  is  clear  that  he  was  bound  to' do  so  unlesa 
he  was  prevented  by  some  one  of  the  causes 
expressed  in  the  bill  of  lading.  Mere  fear  that 
he  might  encpimter  ice  in  the  voyage,  or  that 
he  might  not  be  able  to  return  till  spring,  if 
he  transported  the  goods  to  the  port  of  de- 
livery, constitutes  no  defense,  as  he  was  bound 
by  his  contract  to  complete  the  voyage  with- 
out unnecessary  delay,  unless,  as  before  ex- 
plained, he  was  prevented  by  some  one  of  the- 
causes  expressed  m  the  bill  of  lading.  His  ship^ 
was  fuUy  repaired  on  the  3d  of  November,  and 
the  navigation  did  not  close  until  the  15th  of 
December  following,  whidi  would  have  given 
ample  time  to  deliver  the  carso  and  complete 
the  voyage.  Forty  days  woiHd  have  been  a 
long  voyage,  and  probably  it  might  have  been 
accomplished  in  thirty-five. 

Viewed  in  any  light,  as  shown  by  the  evi- 
dence, the  decree  of  the  Circuit  Court  is  cor- 
rect. 

Decree  afiirmed. 


•PERRY  HANNAH,  Albert  T.  Day,  ['sm 
James  Morgan  and  William  Morgan,  Claim- 
ants of  the  Propeller  Allegheny,  and  Har- 
rison Dudington  and  Charles  J.  Kershaw, 
Stipulators,  Appts., 

V. 

SARAH  8.  WOLVERTON  and  James  E.  Pitt- 
man. 

(See  S.  C^  "The  Allegheny,"  9  WalL  522-526.) 

Duty  of  steamer  in  crowded  harbor. 

It  Is  tbe  duty  of  a  steamer  in  the  narrow  en- 
ance  of  a  harbor,  to  move  with  great  caution  and 
moderate  speed,  to  avoid  the  risk  of  encoonter- 
r  other  ve« 
Ion  occurs. 


trance  of  a  harbor,  to  move  with  great  caution  uid 

rfik 
ing  other  vessels,  or  she  will  he  liable  If  a  col- 


[No.  147.] 
Argued  Mar.  24,  1870.    Decided  Apr.  25,  1870L 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Wisconsin,  by  the  appellees,  to  recover 
damages  sustained  by  a  ooUisioo.     The  said 
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court  entered  a  decree  in  favor  of  the  libel- 
ants, for  $7,237.17,  with  costs. 

The  court  below  having  affirmed  this  decree, 
on  appeal,  the  respondents  took  an  appeal  to 
this  court. 

The  facts  of  the  case  are  fully  stated  by  the 
court. 

Messrs.  E.  Mariner  and  Beckwith,  Ayre  & 
Kales,  for  appellants. 

Messrs.  N.  J.  Emmons  and  J.  H.  Van  Dyck, 
for  appellees: 

We  are  unaware  of  any  complaint  or  allega- 
tion that  misapplication  has  been  made  of  the 
law  to  the  facts.  The  case  resolved  itself 
wholly  into  a  question  of  fact,  and  the  propel- 
ler was  found  solely  in  the  wrong.  Both 
judges  below  having  agreed  in  this  conclusion 
and  having  given  us  the  benefit  in  their  opin- 
ions of  their  reasoning,  it  is  deemed  unneces- 
sary to  attempt  a  further  review  of  the  evi- 
dence; at  least  imtil  we  hear  alleged  some 
affirmative  error. 

The  Marcellus,  1  Black,  414,  17  L.  ed.  217; 
The  Water  Witch,  1  Black,  494,  17  L.  ed.  155; 
The  Potomac,  2  Black,  681,  17  L.  ed.  263; 
Newell  V.  Norton,  3  Wall.  268,  18  L.  ed.  271; 
The  Grace  Girdler  (a»te,  113). 

It  is  confidently  submitted  that  the  decree 
^f  the  circuit  court  should  be  affirmed. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Wisconsin.  In  the  court  below,  the 
case  was  a  proceeding  by  the  owners  of  the 
schooner  Henry  C.  Winslow,  against  the  pro- 
peller Allegheny,  to  recovei  compensation  for 
a  collision  by  which  the  schooner  had  been 
greatly  injured  and  sunk.  In  both  the  dis- 
trict and  the  circuit  courts  the  decree  was 
against  the  propeller.  As  is  not  unusual  in 
cases  of  collision,  the  testimony  is,  in  some 
particulars,  very  conflicting.  But  the  control- 
ling facts  are  either  admitted  in  the  answer 
of  the  appellants,  or  they  are  so  satisfactorily 
proved  that  we  have  no  difficulty  in  deter- 
mining what  the  merits  of  the  controversy 
are,  or  in  coming  to  the  conclusion  reached  in 
the  court  below,  that  the  collision  was  caused 
solely  by  the  fault  of  the  propeller.  It  oc- 
curred in  the  day-time,  when  there  was  noth- 
ing to  obstruct  the  vision  of  those  who  had 
charge  of  the  propeller,  and  then  there 
was  nothing  to  excuse  it.  It  took  place  in 
the  "straight  cut,"  from  Lake  l^iichigan  into 
the  river  and  harbor  of  Milwaukee,  near  the 
point  where  the  cut  opens  into  the  harbor. 
The  cut  is  1,150  feet  in  length,  and  about  260 
feet  in  width,  between  its  piers.  Its  course 
is  from  east  to  west,  and  it  enters  the  river 
nearly  at  right  angles.  At  its  west  end, 
though  between  the  piers,  there  is  a  bar  ex- 
tending inward  from  the  north  pier  toward 
the  middle  of  the  cut  and,  of  course,  reducing 
the  depth  of  the  water.  The  schooner  had 
left  her  dock  in  the  river,  and  she  was  pro- 
ceeding out  of  the  cut  into  the  lake  in  tow 
of  the  steam  tug  W.  K.  Muir,  and  about 
twenty-five  feet  astern  of  the  tug.  Shortly 
after  leaving  the  deck,  the  propeller  was  seen 
entering  the  eastern  end  of  the  cut  from  the 
lake,  and  the  tug  signaled  to  her  by  one 
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whistle  to  keep  to  the  starboard,  or  nortE 
side.  To  this  signal  the  propeller  responded 
by  a  similar  signal,  thus  announcing  an  inten- 
tion to  pass  the  tug  and  the  schooner  on  tl^ir 
port  side.  A  second  signal  *to  the  same  [^saj 
effect  was  given  by  the  tug,  when  the  vessels 
were  near  each  other,  but  to  this  no  answer 
was  returned.  The  collision  took  place  short- 
ly after,  soon  after  the  tug  had  entered  the 
cut,  when  she  was  still  headed  toward  the 
south  pier,  and  before  she  had  been  able  to 
straighten  out  her  tow.  The  exact  place  of 
the  collision  is  not  certainly  established,  but 
it  is  clearly  south  of  the  middle  of  the  cut,  and 
not  far  from  its  western  entrance.  Its  effect 
was  to  break  in  the  bow  of  the  schooner  and 
sink  her  in  fifteen  minutes.  The  propeller 
entered  the  cut  at  a  high  rate  of  speed.  Shs 
had  been  racing  on  the  lake  to  reach  the  en- 
trance in  advance  of  another  vessel,  and  ac- 
cording to  the  answer  made  to  the  libel,  she 
was  running  eight  miles  an  hour  when  she  en- 
tered. She  did  not  shut  off  her  steam  at  all 
until  within  half  her  length  of  the  piers,  and 
then  only  partially.  Her  steam  was  not  en- 
tirely shut  off  until  she  had  proceeded  a  con- 
siderable distance  within  the  cut.  She  steered 
wildly,  not  obeying  her  helm.  Her  speed  was 
too  great  for  proper  steering  in  shallow  wat- 
er, considering  her  draft;  she  kept  on,  how- 
ever, in  the  middle  between  the  piers,  instead 
of  stopping  or  moving  to  the  North  side  of  the 
cut,  as  she  had  signified  her  intention  to  move, 
by  her  answer  to  the  tug's  signal. 

If  now  these  facts,  about  which  there  is  lit- 
tle if  any  dispute,  be  considered,  there  is  no 
difficulty  in  determining  where  the  fault  of 
the  collision  rests.  The  tug,  though  a  steamer, 
was  incumbered  with  a  tow.  She  was,  there- 
fore not  as  manageable  as  the  propeller.  She 
could  not  back,  or  even  stop,  without  danger 
of  collision  with  the  schooner.  It  was  neces- 
sary in  entering  the  cut  from  the  river  that 
both  the  tug  and  her  tow  should  cross  the 
bow  of  the  propeller  heading  toward  the 
south  pier;  and  as  the  cut  entered  the  river 
at  right  angles,  it  was  also  necessary  for  her 
to  increase  her  speed  at  the  entrance  in  order 
to  bring  the  schooner  into  line  and  prevent 
her  running  against  the  south  pier.  The  course 
of  both  the  tug  and  the  schooner  required  to 
be  changed  not  less  than  ninety  degrees  with- 
in a  distance  not  much  exceeding  two  hundred 
feet.  All  this  was  known  to  the  master  of 
the  propeller.  His  steamer  was  entering  the 
harbor.  It  was,  of  course,  his  duty  to  move 
with  great  caution.  He  knew  that  the  en- 
trance was  narrow  and  difficult,  especially  if 
other  vessels  were  to  be  passed.  He  knew 
that  near  the  we^st  end  of  the  cut  the  water 
on  the  north  side  was  shoal,  and  he  knew  how 
much  water  the  propeller  needed.  He  knew, 
also,  that  at  the  west  end  a  tug  passing 
•out  to  the  lake,  with  a  tow  in  charge,  [^$^5 
must  change  her  course  to  the  east,  and  keep 
up  her  speed  in  order  to  straighten  out  the 
tow.  What,  then,  was  his  duty?  Apprised, 
as  he  was  in  season,  of  the  approach  of  the  tug 
and  schooner,  and  planning,  as  the  answer  to 
the  libel  avers  he  did,  to  meet  them,  not  in 
the  river,  but  between  the  harbor  piers,  it  was 
obviously  his  duty  to  avoid  the  meeting  in 
that  part  of  the  cut  where  the  propeller  could 
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not  go  to  tKe  north  side,  and  to  make  no  at* 
tempt  to  pass  until  the  tug  oould  straighten 
out  her  tow.  He  had  it  in  his  power  to  select 
the  place  for  passing.  If  it  he,  as  is  now  con- 
tended, that  the  propeller  could  not  at  that 
part  of  the  cut  go  nearer  the  north  pier,  in 
consequence  of  the  har,  she  was  not  tne  less 
in  fault.  She  ought  not  to  have  heen  there. 
8he  ought  to  have  foreseen  the  difficulty  and 
guarded  against  it.  And  this  fault  is  closely 
connected  with  another.  The  propeller  entered 
the  cut  at  too  great  a  rate  of  speed.  This 
increased  the  danger.  It  brought  ner  to  the 
place  of  greatest  difi^culty  at  the  most  un- 
fayorable  time  for  passing  it,  besides  making 
her  immanageable.  It  is  true  her  engines  were 
reversed  when  she  was  in  close  proximity  to 
the  schooner,  but  not  soon  enough  to  stop  her 
forward  movement  before  she  reached  the 
moat  dangerous  point  in  the  channel,  not  soon 
enough  to  prevent  her  running  into  the  schoon- 
er before  she  could  be  straightened  out  of  her 
course  through  the  cut.  It  is  thus  manifest 
that  the  collision  was  caused  by  the  miscon- 
duct of  those  in  charge  of  the  propeller. 

We  do  not  perceive  that  the  tug  wslb  at  all 
in  fault.  It  was  not  in  her  power  to  stop 
without  either  colliding  with  the  schooner  or 
permitting  the  schooner  to  run  upon  the  south 
pier.  At  the  time  of  the  collision  both  the  tug 
and  the  schooner  were  on  the  south  side  of  the 
channel,  where  they  had  a  right  to  be. 

The  decree  of  the  Circuit  Court  is  affirmed, 
with  interest  and  costs. 


JOSEPH  W.  HANCOX,  Appt., 

V. 

THE  STEAMBOAT  SYRACUSE,  The  Albany 
and  Canal  line,  Owners  of  the  said  Boat. 

<8ee  S.  C.  •The  Syracuse,"  9  Wall.  672-677.) 

Duty  of  tug  to  see  to  safety  of  vessels  in 
tow — ^negligence   of   steamer. 

A  tug,  with  vessels  in  tow,  Is  bound  to  consult 
their  safety  as  well  as  her  own.  She  must  see 
that  what  clears  her  of  danger  does  not  put  them 
in  peril. 

The  attempt  of  a  steamer  to  pass  a  fleet  of  tugs 
In  close  proximity,  at  a  speed  of  seventeen  miles 
an  hour,  was  gross  and  wanton  recklessness. 

(No.  168] 
Argued  Apr.  7,  1870.    Decided  Apr.  25,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the^Southem 
District  of  New  York,  to  recover  for  damages 
arising  from  a  collision.  The  decree  of  the 
district  eourt  in  favor  of  the  libelant  having 
been  reversed,  on  appeal,  by  the  circuit  court, 
the  libelant  appealea  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs  Hoar,  Atty-Gen.  and  D.  McMahon, 
for  appellant. 

Mr.  R.  D.  Benedict,  for  appellees. 

(The  case  was  very  fully  argued,  but  no  ab- 
stract of  the  argument  is  here  given,  as  it  was 
confined  very  closely  to  the  facts  involved.) 
9  Wall. 


Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Cinniit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  Steamer,  Rip  Van  Winkle,  a  freight  and 
passenger  *boat,  left  New  York  for  Troy,  [•673 
heavily  laden,  on  the  evening  of  the  16th  of 
May,  1866.  About  2  o'clock  the  next  morning 
she  reached  a  point  in  the  river  opposite  to 
Brandow's  Hollow.  There,  three  boats  above 
were  plainly  in  view  to  her,  and  she  was  as 
plainly  in  view  to  them.  They  were  all  tow- 
boats  with  barges  attached,  and  were  The  Joe 
Johnson,  The  Arnold  and  The  Syracuse.  The 
Arnold  was  on  the  east  side  of  the  river,  and 
going  up.  The  Johnson  was  on  the  west  side, 
going  down,  and  was  as  near  to  the  fiats  as  it 
was  safe  for  her  to  go.  The  Syracuse  was  on 
the  west  side,  and  also  descending.  She  had 
in  tow,  lashed  to  her,  on  the  port  side,  the 
heavy  ice-barge,  Colgate.  The  Roberts  a 
light  barge,  was  attached  to  her  in  like  manner 
on  the  starboard  side.  The  speed  of  The  John- 
son was  less  than  that  of  The  Syracuse.  The 
Johnson  had  nine  tows,  attached  by  a  hawser 
about  *four  hundred  and  fifty  feet  long.  [^674 
The  Syracuse  made  a  sheer  and  passed  the 
hawser  tier  of  The  Johnson,  and  lapped  her 
about  fifteen  feet  on  the  east  side.  About  this 
time  The  Rip  Van  Winkle  blew  a  long  whistle 
as  a  signal  that  she  intended  to  pass  them  to 
the  eastward.  They  blew  their,  whistles  in 
response  and  assent.  The  speed  of  the  steamer 
was  seventeen  miles  an  hour.  The  distance  of 
The  Syracuse  and  the  steamer  from  each  other 
when  their  whistles  blew  was  probably  about 
half  a  mile.  The  usual  course  of  ascending 
steamers  at  that  point,  and  the  one  which  The 
Rip  Van  Winkle  proposed  to  pursue,  was  di- 
agonally across  the  river  from  the  west  to  the 
east  side.  Teason  was  the  pilot  in  charge  of 
the  steamer,  and  we  give  the  occurrences  which 

w  out  of  the  movement  as  he  states  them. 


e  says: 

"We  passed  The  Johnson,  and  on  her  star- 
board side  was  The  Oliver  A.  Arnold,  bound 
up  with  a  tow.  I  went  close  to  his  hawser 
tier  and,  probably,  within  fifty  or  seventy -five 
feet.  The  tide  being  flood  tide,  and  the  wind 
southeast,  he  was  working  to  the  wii^dward, 
and  the  tier  tailed  off  from  him,  so  that  I  did 
not  go  aa  close  to  The  Arnold  as  I  did  to  his 
hawser  tier.  I  went  off  from  The  Arnold  prob- 
ably one  hundred  and  fifty  feet,  may  be  not  as 
far  as  that,  and  just  as  I  got  abreast,  or  just 
before  I  got  abreast  of  The  Arnold,  the  steamer 
Syracuse,  bound  down,  on  our  larboard  hand, 
altered  her  course  before  I  got  to  The  Arnold, 
and  came  right  head  towards  us.  I  didn't  slow 
the  boat  nor  I  didn't  stop  her.  ...  I  let 
her  keep  her  regular  gait.  ...  I  thought 
I  could  outrun  her  when  I  saw  her  coming.  I 
thought,  in  the  position  she  was,  I  could  get 
by  her,  and  I  hove  my  wheel  over  aport,  and 
that  took  us  hard  off  more  to  the  eastward.  I 
thought  I  would  let  her  get  as  far  to  the  east- 
ward as  I  could,  and  did  so.  Then  The  Syra- 
cuse hit  us  ...  on  the  starboard  side, 
just  aft  of  the  forward  gangway.  ...  It 
was  the  barge  that  she  had  alongside  that  hit 
us —  hit  us  with  the  bluff  of  her  bow,  right  on 
the  turn  of  her  bow.    We  were  heading  to  the 
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east,  and  she  struck  us  right  aft  of  the  fo]> 
ward  ffangway,  and  forward  of  the  paddle  box, 
and  after  she  struck  us  it  carried  away  our 
deck  beams,  and  side  house,  and  water  wheel, 
and  the  like  of  that;  that  disabled  our  engine, 
and  then  we  drifted,  till  in  time  we  drifted 
ashore,  or  we  let  our  anchor  go  before  we  got 
675*]  *ashore,  but  our  anchor  would  not  hold 
us,  and  we  drifted  ashore;  we  drifted  about 
twenty  minutes  or  half  an  hour  after  she 
struck  us  before  we  went  ashore." 

This  witness  further  states  that  the  width 
of  the  channel  between  The  Arnold  and  The 
Johnson  was  at  least  500  feet;  that  there 
was  a  space  between  The  Johnson  and  the 
steamer  for  The  Syracuse  to  pass  of  350  feet; 
that  the  steamer  had  passed  The  Johnson  and 
The  Arnold,  and  that  just  as  she  passed  the 
latter  the  disaster  occurred.  The  length  of  the 
steamer  was  about  276  feet.  The  combined 
speed  of  the  steamer  and  The  Syracuse  was 
oyer  twenty  miles  an  hour.  It  was  not  less 
than  half  a  mile  in  a  minute  and  a  half.  Tea- 
son  says: 

'Turther,  that  The  Syracuse  could  have  kept 
her  course  and  followed  down  the  same  course 
that  The  Joe  Johnson  was  going,  and  would 
have  given  us  plenty  of  room  to  have  gone  by* 
All  that  was  necessary  for  her  to  clear  us 
would  have  been  to  have  kept  her  course.  .  .  . 
She  sheered  right  off — took  a  very  sudden  sheer 
right  off  towards  us." 

This  witness  is  mainly  relied  upon  by  the  li- 
belant. Conceding  his  testimony  to  be  correct 
it  inculpates  the  tug,  but  by  no  means  exon- 
erates the  steamer.  The  channel  was  narrow 
and  crowded.  The  Johnson,  Arnold  and  Syra- 
cuse, with  their  tows,  made  a  fleet  of  eighteen 
vessels  of  different  kinds.  Witherwax,  another 
pilot  on  the  steamer,  says: 

**We  seen  the  river  full  of  lights;  it  looked 
to  be  all  light  away  across  the  river." 

He  warned  Teason  several  times  that  the 
steamer  would  approach  The  Syracuse.  His 
warnings  show  that  he  was  alarmed.  They 
produced  no  effect.  A  tug  with  vessels  in  tow 
IS  in  a  very  different  condition  from  one  unin- 
cumbered. She  is  not  mistress  of  her  motions. 
She  cannot  advance,  recede  or  turn  either  way 
at  discretion.  She  is  bo\md  to  consult  their 
safety  as  well  as  her  own.  She  must  see  that 
what  clears  her  of  danger  does  not  put  them  in 
676*]  peril.  For  •many  purposes  they  may 
be  regarded  as  a  part  of  herself.  They  have 
the  benefit  of  her  traction  and  she  the  burden 
of  their  inertia.  The  character  of  the  fleet 
could  not  be  mistaken.  The  attempt  of  the 
steamer,  under  such  circumstances,  to  pass  the 
other  vessels,  and  in  such  dose  proximity  to 
the  Syracuse,  at  a  speed  of  seventeen  miles  an 
hour,  was  gross  and  wanton  recklessness.  Be- 
fore turning  her  head  to  the  eastward  she 
should  have  slowed  her  engine.  If  the  pros- 
pect of  danger  darkened  she  should  have 
stopped,  «uid,  if  need  be,  have  reversed  it.  She 
had  no  right  thus  to  hurl  herself  like  a  pro- 
jectile into  the  midst  of  the  vessels  before  tak- 
ing the  hazard  of  the  consequences  and  thus 
imperiling  herself  and  them  with  all  the  lives 
and  property  on  board.  "The  Rule  of  the 
Road"  gives  no  warrant  for  such  conduct.  The 
maxim  applies,  "Sic  utere  tuo  ut  alienum  non 
Ifledaa.*'  Tne  steamer  is  condemnable  alike  up- 1 
734  ' 


Ion  reason  and  authority.  The  New  Jersey,. 
Olcott,  444;  The  Rose,  2  Wul  Rob.  3;  Holt't 
Rule  of  the  Road,  227,  247. 

The  alleged  fault  of  The  Syracuse  lies  in  the 
sudden  sheer  to  the  eastward  which  is  imputed 
to  her.  As  soon  as  her  whistle  was  blown  she 
stopped  her  engine,  and  did  not  put  it  in  mo- 
tion again  until  after  the  collision  occurred. 
This  is  conclusively  proven,  and  is  not  denied. 
It  is  an  important  fact  in  her  favor.  That  she 
voluntarily  and  unnecessarily  sheered,  and  put 
herself  in  the  way  of  the  steamer,  as  charged, 
is  very  improbable.  The  fact  is  proven  by  no 
one  but  Teason.  It  was  several  times  denied 
expressly  by  Witherwax  when  his  deposition 
was  first  taken.  He  was  recalled  the  next  day» 
and  then  stated  that  he  saw  the  sheer  and 
supposed  it  was  to  enable  The  Syracuse  to  pass 
the  tow  of  the  Johnson,  and  that  she  kept 
her  course  afterwards  until  she  struck  the 
steamer.  The  denials  in  his  former  exam- 
ination detract  from  the  weight  of  this  testi- 
mony. The  captain  and  pilot  of  The  Syracuse 
contradict  positively  the  statement  of  Teason. 
The  pilot  tninks  she  did  not  sheer  either  way 
after  the  steamer  came  in  sight.  He  says  she 
might  have  headed  a  *little  to  the  west-  [*667 
ward.  The  captain  of  The  Colgate  saw  her 
sheer  to  the  westward  as  soon  as  her  engine 
was  stopped.  He  says  The  Colgate  had  a  ten- 
dency to  pull  her  in  that  direction.  The  wind 
and  tide  both  contributed  to  that  result.  The 
testimony  of  these  officers  outweighs  that  of 
Teason,  which  has  no  support  from  any  other 
witness.  The  stem  of  The  Colgate  was  twenty 
feet  aft  of  the  stem  of  The  Syracuse.  The 
steamer  in  crossing  headed  to  the  eastward. 
If,  as  is  alleged,  the  sudden  sheer  of  The  Syra- 
cuse brought  her  into  the  track  of  the  steamer., 
and  thus  produced  the  collision,  the  blow  must 
necessarily  have  been  given  by  Uie  stem  of 
one  steamer  or  the  other.  Such  was  not  the  re> 
suit.  The  stem  of  neither  touched  the  other. 
The  steamer  struck  her  port  forward  gangway 
against  the  bluff  of  the  bow  of  The  Colgate,  ten 
feet  aft  the  stem  of  the  latter.  This  is  entire- 
ly irreconcilable  with  the  testimony  of  Teaaon, 
and  is  fatal  to  the  theory  which  it  is  relied  up- 
on to  support.  That  theory  is  the  sole  groiind 
of  imputation  against  The  Syracuse.  Other 
views  vindicating  The  Syracuse,  with  more  or 
less  cogency,  might  be  presented,  but  we  deem 
it  unnecessary  to  pursue  the  subject  further. 
In  our  judgment  The  Syracuse  is  not  shown  to 
have  been  in  fault. 

The  decree  of  the  Circuit  Court  is  aflirmed. 


HENRY  WISE,  Jr.  use  of  Horace  H.  Dant 
and  Warren  J.  Nace,  Plff., 

V. 

EDWARD  P.  ALUS. 
(See  S.  C.  9  Wall.  737-740.) 
Sufficiency  of  notice  in  patent  cases. 

A  plea  or  notice  should  apprise  the  opposite 
party  fairly  of  what  he  may  expect  to  meet  un- 
der the  plea  or  notice. 

In  an  action  for  infringement  of  a  patent,  a 
notice  by  defendant  of  the  particnlar  town  or  city 
in  which  a  millstone  is  need,  is  sufficiently  precise 
nnder  the  Patent  Act  of  July  4,  1836. 

[No.  150.] 

7«  n.  a. 
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Argued  Mar.  24,  1870.    Decided  Apr.  25,  1870. 

IN  CERTIFICATE  of  division  of  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Wiscon- 
sin. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Messrs.  J.  P.  Walker  and  H.  L.  Palmer,  for 
plaintiff: 

It  is  insisted  and  urged  here,  as  it  was  in  the 
court  below,  that  the  notice  of  defendant  is  too 
vague,  indefinite  and  uncertain,  to  entitle  him 
to  give  evidence  of  the  alleged  prior  use  of  the 
invention,  while  it  names  or  designates  cities 
merely,  and  not  the  mills  where  the  supposed 
prior  use  was  made. 

In  the  Act  of  Feb.  21,  1793,  there  is  no  re- 
quirement that  the  notice  shall  specify  any 
place  whatever  where  the  invention  had  pre- 
viously been  used.  Notwithstanding  this, 
however,  the  profession  seems  to  have  deemed 
it  proper  and  fair,  if  not  necessary,  in  practice 
or  pleading,  to  name  the  particular  mills  where 
mill  machinery  was  in  controversy.  This  was 
done  in  1816,  in  Evans  v.  Kremer,  Pet.  (C.  C), 
216,  and  in  1818,  in  Evans  v.  Eaton,  3  Wheat. 
454. 

The  circuit  court  in  the  first,  and  the  Su- 
preme Court  of  the  second  of  these  cases,  held 
the  specification  of  place,  that  is  the  mills,  to 
be  unnecessary,  on  the  ground  alleged  by  the 
courts  that  the  Act  of  '93  did  not  require  it. 

These  rulings,  with  the  consequences,  pointed 
out  what  was  afterwards  deemed  by  Congress 
a  defect  in  the  law.  By  the  year  1836,  ex- 
perience and  practice  had  shown  that,  without 
a  specification  of  the  place  of  allei^d  prior  use, 
patentees  were  continually  surprised  by  testi- 
mony vamped  at  the  trial  which  it  was  im- 
possible to  anticipate  or  prepare  to  meet. 

Therefore,  in  that  year.  Congress  amended 
the  law  in  this  respect  by  providing,  in  the 
15th  section  of  the  Act  (July  4th)  as  follows: 

"And  whenever  the  defendant  relies  in  his 
defense  on  the  fact  of  a  previous  invention, 
knowledge  or  use  of  the  thin^  patented,  he 
shall  state,  in  his  notice  of  special  matter,  the 
names  and  places  of  residence  of  those  whom 
he  intends  to  prove  to  have  possessed  a  prior 
knowledge  of  the  thing,  and  where  the  same 
had  been  used." 

Mr.  Curtis  says:  ''This  provision  was  added 
in  consequence  of  the  construction  given  to  the 
former  Act  (in  Evans  v.  Eaton,  3  Wheat.  454), 
to  the  effect  that  notice  of  the  places  was  not 
necessary  to  be  given." 

Curt.  Pat.  sec.  272;  R.  R.  Co.  v.  Stimpson, 
14  Pet.  448. 

In  that  case,  after  quoting  the  provisions  of 
the  Act  of  1836,  the  court  says: 

"The  object  of  this  most  salutary  provision 
ia  to  prevent  patentees  being  surprised  at  the 
trial  of  the  cause  by  evidence  of  a  nature  which 
they  oould  not  be  presumed  to  know  or  be  pre- 
pared to  meet ;  and  thereby  subject  them  either 
to  most  expensive  delays,  or  to  a  loss  of  their 
cause." 

But  it  is  claimed  for  defendant  in  this  case, 
that  the  notice  does  specify  place;  that  Utica, 
Rochester,  Buffalo,  Albany,  New  York  City 
or  Brooklyn,  is  a  place.  So  is  England,  India, 
France,  Spain,  or  Wisconsin,  a  place.  To  re- 
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fer  the  plaintiff  to  New  York  City,  with  her 
population  of  1,300,000,  and  her  mills  number- 
ing 916,  at  the  place  where  prior  use  was  made 
of  his  invention,  is  sheer  mockery.  Reference 
to  the  whole  State  of  Wisconsin,  Iowa,  Minne- 
sota or  Kansas,  had  been  to  a  less  number  of 
people  or  mills,  and  to  a  place  where  search 
could  have  been  made  witn  far  less  danger. 
Under  this  notice,  after  plaintiff  had  traveled 
from  Wisconsin  to  New  York  City;  had  gone 
the  round  of  915  of  her  mills  and  returned, 
after  incurring  onerous  expenses,  and  finding 
nothing  like  his  invention — all  this  within 
thirty  days;  he  might  still  be  defeated  on  the 
trial  by  having  the  fact  sprung  upon  him  in 
evidence  that  it  was  the  very  916th  mill  in 
which  his  cherished  invention  was  used.  Then 
why  not  have  told  him  so  in  the  first  notice? 
He  could  then  have  gone  to  that  mill  at  once. 
If  he  tiad  found  the  notice  true,  he  could  have 
abandoned  an  unjust  suit;  if  false,  could  have 
prepared  to  repel  a  pirate's  unjust  defense. 
Yet  New  York  is  but  one  of  six  large  cities 
named  in  the  notice,  to  be  searched  by  the 
plaintiff  within  thirty  days,  and  a  thousand 
miles   away. 

The  Act  requires  the  defendant  to  state  in 
his  notice  where  the  alleged  invention  had  been 
used;  meaning,  by  the  term  "where,"  the  mill 
or  mills  where  or  in  which  it  was  "used." 

Mr.  Matt.  H.  Carpenter,  for  defendant. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  infringement  of  a  pat- 
ent for  an  improvement  in  balancing  mill- 
stones. The  defendant  pleaded  the  general  is- 
sue and  also  gave  notice  that  the  invention 
claimed  was  well  known  and  in  general  use  be- 
fore the  patentee  claims  to  have  invented  it, 
and  he  specified  Utica,  Rochester,  Buffalo,  Al- 
bany, New  York  City  and  Brooklyn,  in  tlio 
State  of  New  York,  as  the  places  where  it  had 
been  so  used,  and  gave  the  names  of  witnesses 
in  each  of  those  places  by  whom  he  expected 
to  prove  that  fact. 

(hi  the  trial  the  judges  of  the  circuit  court 
differed  in  opinion  as  to  whether  the  notice 
was  sufficiently  specific  in  its  reference  to  the 
places  where  the  prior  use  was  had,  and  have 
certified  that  difference  to  us  in  the  shape  of 
two  questions,  which  are  really  but  one,  and 
that  is,  whether  the  evidence  of  use,  taken  un- 
der that  notice,  was  admissible. 

The  degree  of  particularity  or  certainty  nec- 
essary in  pleas  and  notices  is  an  ever  recur- 
ring question  in  judicial  proceedings,  and  can 
never  be  effectually  disposed  of  so  long  as  new 
and  varying  circumstances  may  present  the 
question  in  new  aspects. 

The  object  of  the  rule  is,  undoubtedly,  to  en- 
able the  other  party  to  make  such  answer  or 
response  to  the  matter  set  up  in  the  plea  or 
notice,  either  by  way  of  peading  or  of  evi- 
dence, or  such  cross-examination  of  the  wit- 
ness of  the  party  setting  up  the  plea  or  notice 
as  the  facts  of  his  case  may  enable  him  to  do. 
In  other  words,  to  apprise  him  fairly  of  what 
he  may  expect  to  meet  imder  the  plea  or  notice. 
Teese  v.  Huntingdon,  23  How.  10,  16  L.  ed.  482. 

In  the  case  before  us,  in  addition  to  the  oom*^ 
mon  law  rules  on  this  subject,  Congress  has, 
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for  the  protection  of  patentees,  enacted  that 
whenever  the  defendant  shall  rely  on  the  want 
of  novelty  in  the  invention,  he  shall  give  spe- 
cial notice  at  least  thirty  days  before  the  trial, 
in  which  he  shall  state  the  names  and  places 
of  residence  of  those  by  whom  he  mtends 
to  prove  a  previous  use  or  knowledge  of  the 
thing  and  where  the  same  had  been  used. 
With  the  requirements  of  this  statute  the  de- 
fendant has  complied  so  far  as  the  names  and 
740*]  ^residence  of  the  witnesses  are  con- 
cerned; but  it  is  denied  that  he  has  been  suffi- 
ciently specific  as  to  the  places  where  the  use 
was  to  be  shown.  It  is  said  that  it  is  not  suffi- 
cient to  name  the  city,  but  that  the  particular 
mill  in  which  the  invention  had  been  used  must 
be  pointed  out.  But  we  cannot  take  judicial 
notice  how  many  or  how  few  mills  using  stones 
may  be  in  any  particular  locality.  In  some 
town  there  may  be  but  one.  Nor  do  we  think 
that  the  party  giving  notice  is  bound  to  be  so 
specific  as  to  relieve  the  other  from  all  inquiry 
or  effort  to  investigate  the  facts.  If  he  fairly 
puts  his  adversarv  in  the  way  that  he  may 
ascertain  all  that  is  necessary  to  his  defense  or 
answer,  it  is  all  that  can  be  required,  and  he 
is  not  bound  by  his  notice  to  impose  an  un- 
necessary and  embarrassing  restriction  oil  his 
own  right  of  producing  proof  of  what  he  as- 
serts. We  are  all  therefore,  of  opinion  that 
when,  in  addition  to  the  particular  town  or 
city  in  which  such  larffs  objects  as  millstones 
are  used,  the  name  and  residence  of  the  wit- 
ness by  whom  that  use  is  to  be  proved  is  also 
given,  there  is  sufficient  precision  and  certain- 
ty in  the  notice.  Phillips  v.  Page,  24  How.  164, 
16  L.  ed.  639. 

The  questions  propounded  are  accordingly 
answered;  the  first  in  the  affirmative,  and  the 
second  in  the  negative. 

Which  is  ordered  to  be  certified  to  the  Cir- 
cuit Court. 


EUZABETH  S.  PIERCE,  Appt., 

▼. 

WALTER  S.  COX,  Trustee  and  Adminbtrator 
of  James  P.  Young,  Deceased. 

(See  8.  C.  9  WalL  786,  787.) 

Dismissal,  when  appellant  cannot  move  for — 
appeals  from  court  of  District  of  Columbia — 
jurisdictional  amount— -allowance  of  appeal 
necessary. 

The  appellant  cannot  move  to  dismiss  the  ap- 
peal, on  the  ground  that  no  citation  was  issued. 

A  citation  Is  waived  bv  an  appearance,  and 
the  appellant  cannot  object  the  want  of  citation 
occasioned  by  bis  own  negligence  and  cured  by 
voluntary  appearance. 

The  law  does  not  give  to  this  court  jurisdiction 
of  appeals  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  when  tne  amount  in  controversy 
is  less  than  $1,000. 

Without  an  allowance  of  appeal  this  court  can- 
not acquire  Jurisdiction. 

[No.  168.] 
Argued  Mar.  81,  1870.    Decided  Apr.  25,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  bill  in  this  case  was  filed  in  the  Supreme 
Court  of  the  District  of  Columbia,  to  compel 
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the  investment  of  tlStOO  in  the  purchase  of  a 
dwelling  house  for  the  appellant,  under  a  cer- 
tain will.  The  said  court  having  entered  a  de- 
cree dismissing  the  bill,  the  complainant  took 
an  appeal  to  this  court. 

Two  motions  were  made  to  dismiss  the  ap- 
peal; one  by  the  appellant,  on  the  ground  that 
no  citation  was  issued  according  to  law,  the 
other  by  the  appellee,  for  want  of  jurisdiction. 

Mr.  R.  J.  Brent,  for  appellant. 

Mr.  W.  D.  Davidge,  for  appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

A  motion  to  dismisa  this  appeal  has  been 
made  on  the  part  of  the  appellant  on  the 
ground  that  no  citation  was  issued  according 
to  law. 

This  motion  cannot  be  sustained.  The  ap- 
pellee is  in  court  represented  by  counsel  and 
makes  no  objection  Ut  the  want  of  citation. 
By  this  appearance  the  citation  is  waived  so 
far  as  the  appellee  is  concerned,  and  the  appel- 
lant cannot  be  heard  to  object  the  want  of 
citation  occasioned  by  our  want  of  negligence 
and  cured  by  voluntary  appearance. 

On  the  other  hand,  the  counsel  for  the  ap- 
pellee moves  to  dismiss  the  appeal  for  want  of 
jurisdiction.  The  subject  of  controversy  was  a 
life  interest  in  $1,200,  of  six  per  cent,  stock  of 
the  Corporation  of  Washington,  and  it  appears 
that  this  life  interest  is  not  worth  $1,000.  But 
the  law  does  not  give  to  this  court  jurisdiction 
of  appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  when  the  amount  in  contro- 
versy is  less  than  that  sum.* 

There  is,  moreover,  no  evidence  in  the  record 
of  any  allowance  of  appeal ;  and  without  an  al- 
lowance, this  court  cannot  acquire  jurisdiction. 

Upon  both  grounds,  therefore,  the  motion  of 
the  appellee  must  be  allowed. 


UNITED    STATES    ex    rel.    AUGUSTUS    a 

BOURNE,  Appt., 

v. 

CHARLES     GOODYEAR,     Jr.,     Executor     of 
Charles  Goodyear,  Deceased. 

(See  S.  a  0  Wall.  811.) 

Expiration  of  patent,  defeats  suit  to  set  it 

aside. 

Where  the  extension  of  a  patent  has  expired  be- 
fore the  bill  to  set  It  aside  was  nied,  there  remains 
nothing  which  can  be  the  subject  of  a  suit. 

[No.    107.] 
Argued  Apr.  6,  1870.    Decided  Apr.  25,   1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  to  vacate  the  extension 
of  a  certain  patent.  The  extension  soui^ht  to 
be  vacated  expired  June  14,  1865.  This  suit 
was  commenced  June  15,  1865.  The  defend- 
ant demurred  on  the  |^und,  among  others, 
that  the  extension  having  expired  berore  the 
bill  was  filed,  there  is  no  equity  to  support  the 
bill. 

The  court  below  having  sustained  the  de- 
murrer and  dij^minsed  the  appeal,  the  case  b 
now  here  on  appeaL 
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Messrs.  J.  H.  Parsons,   A.   Payne   and   C. 

Cushing,  for  appellant: 

The  patent  was  outstanding  and  unexpired 
4Lt  the  date  of  the  suit  commenced  in  New 
York,  as  well  as  at  that  of  the  suit  commenced 
in  Connecticut. 

In  computing  time  from  a  date  or  from  the  dav 
'Cf  adate,  the  day  of  the  date  is  to  be  excluded. 

Ang.  Lim.  63,  and  note;  4  Kent,  Com.  10th 
^.  10/,  n.  2;  Henry  ▼.  Jones,  8  Mass.  455; 
Sheets  v.  Selden,  2  Wall.  190,  17  L.  ed.  826. 

Further:  if  the  extension  of  this  patent  was 
frauduJent,  it  was  void  ab  initio,  and  ah  that 
grew  out  of  it  or  came  from  it,  is  tainted  with 
the  fraud. 

The  expiration  of  the  term  of  a  grant  which 
is  fraudulent,  is  no  bar  to  relief  against  claims 
jirising  by  virtue  of  that  grant.  Such  claims 
are  as  unfounded  as  the  grant  itself.  Tlioy  are 
part  of  the  fraud;  they  are  its  direct  results. 
In  them  the  fraud  continues  to  exist.  It  is 
against  a  plain,  palpable,  existing  fraud,  that 
this  bill  asks  relief. 

Messrs.  E.  W.  Stoughton  and  William  E. 
Curtis,   for  defendant: 

A  present  interest  commenced  June  15,  1858, 
and  oonsequently  J\me  15,  1865,  when  this  suit 
was  commenced,  was  excluded  from  the  term 
•of  seven  years.  The  law  recognizes  no  parts  of 
a  day;  and  June  15,  1858,  bemg  a  part  of  the 
term  of  seven  years,  the  extension  could  not 
«xtend  to  June  15,  1865. 

Pearpoint  v.  Graaam,  4  Wash.  (C.  C.)  232. 

Hence,  the  extension  having  expired  before 
the  bill  was  filed,  there  is  no  equity  to  support 
the   bill. 

Mr.  Chief  Justice  Chase  delivered  the  opin* 
ion  of  the  court: 

The  extension  of  the  patent  sought  to  be  va- 
cated by  the  proceeding  in  the  record,  expired 
Juni*  14,  1865.  The  suit  was  commenced  on  the 
15th  of  June,  1865. 

Hence,  the  extension  having  expired  before 
the  bill  was  filed,  there  is  no  equity  to  support 
the  application  to  set  it  aside.  The  extension 
bas  ceased  to  be  of  any  effect,  and  there  re- 
ins inu  nothing  which  can  be  the  subject  of  a 
•uit. 

The  demurrer  to  the  bill,  therefore,  must  be 
sustained,  and  the  decree  of  Circuit  Court,  by 
which  the  bill  was  dismissed  must  be  affirmed. 


5X3*]  •THE  STEAMBOAT  GEORGE  WASH- 
INGTON,  Jacob  Myers,  Egbert  Myers,  and 
Michael  Sherman,  Claimants,  Appts., 

V. 

ANN  CAVAN, 

and 

THE  STEAM  PERRY-BOAT  D.  8.  GREGORY 
The  New  Jersey  Railroad  and  Transportation 
Company,  Claimant,  Appt., 

V. 

ANN  CAVAN. 

<8ee  S.  C.  The  Washington  and  The  Greffory," 

9  WaU.  513-516). 

Two   vessels  in  fault,  joint  libel — apportion- 
ment of  damages. 

Where  both  vessels  are  In  fsntt,  both  are  liable 
to  a   passenger   for  damaxet  by   a   collision,   and 
i-o»«<  ci>n  be  proceeded  against  la  the  same  UbeL 
f  Wau. 


The  damsges  may  be  apportioned  equally  be* 
tween  the  two  Tesseis,  the  right  being  reserved  to 
the  libelant  to  collect  the  entire  amount  of  either 
of  tbem,  in  case  of  the  inability  of  the  other  to 
respond  for  her  portion. 

[Nos.  169,  256]. 
Argued  Apr.  8,  1870.     Decided  Apr.  30,  1870. 

APPEALS    from   the    Circuit   Court   of   the 
United  States  for  the  Southern  District  of 
New   York. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  bouth- 
em  District  of  New  York,  to  recover  damages 
for  injuries  sustained  by  the  libelant,  while  a 
passenger  on  board  the  ferry-boat,  D.  S.  Greg- 
ory, from  a  collision  between  that  boat  and 
the  steamboat  George  Washington.  Ine  de- 
cree of  the  district  court  in  favor  of  the  libel- 
ants, holding  the  vessels  together  liable  for 
$10,000  damages,  with  costs,  having  been  af- 
firmed, on  appeal,  by  the  circuit  court,  the 
case  is  now  here  on  appeal. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Charks  Donohue,  for  the  claimants  of 
The  George  Washington. 

Mr.  Sidney  Webster,  for  the  claimants  of 
The  D.  S.  Gregory. 

Messrs.  Thatcher,  M.  Adams  and  C.  Van 
Santvoord,  for  the  appellee: 

As  to  the  joint  liability  of  the  two  steam- 
boats, see  The  New  Philadelphia,  I  Black,  62, 
17  L.  ed.  84;  The  uames  Gray  v.  The  John 
Fraser,  21  How.  184,  16  L.  ed.  106;  Colegrovc; 
V.  R.  R.  Co.  20  N.  Y.  492. 

In  the  hrst  case  Judge  Wayne,  delivering 
the  opinion  of  this*  court,  says: 
1      "The  rule  of  law  is,  that  when  a  third  party 
has  sustained  an  injury  from  the  co-operating 
consequences  of  two  causes,  though  the  per- 
sons producing  them  may  not  be  in  intentional 
I  concert  ^  to   occasion   such  result,  the  injured 
\  person  is  entitled  to  compensation  for  his  loss 
[  from  either  one  or  botn  of  them,  according  to 
the  circumstances  of  the  accident. 

In  addition  to  the  actual  outlay,  the  libelant 
is  entitled  to  recover  for  bodily  pain  and  an- 
guish, and  for  mental  suffering  as  well. 

Sedgw.  Dam.  109,  and  cases  cited  there; 
Morse  v.  R.  R.  Co.  10  Barb.  623;  Ransom  v.  R. 
R.  Co.  15  N.  Y.  415;  Curtis  v.  R.  R.  Co.  18 
N.  Y.  534;  Seger  v.  Bark  Hamsted,  22  Conn. 
298;  Linsley  v.  Bushnell,  16  Conn.  225. 

This  would  seem  to  be  a  case  for  exemplary 
or  punitive  damages,  because  of  the  gross  and 
wanton  negligence,  without  which  this  collision 
could   not   have  occurred. 

R.  R.  V.  Derby,  14  Howard,  486;  The  New 
World  V.  King,  16  How.  474;  Whipple  v.  Wal- 
pole,  10  N.  H.  130;  Linsley  v.  Bushnell,  15 
Conn.  225. 

The  power  of  courts  of  law  to  inflict  puni- 
tive damages  in  cases  where  gross  negligence 
has  caused  injury,  is  definitely  settled. 

Day  V.  Woodworth,  13  How.  363. 

And  the  power  of  courts  of  admiralty  to 
award  similar  damages  in  cases  of  marine 
torts  and  personal  wrongs,  is  as  Tully  settled 
and  defined  as  that  of  courts  of  law. 

Chamberlain  v.  Chandler,  3  Mas.  242;  Bos- 
ton Mfg.  Co.  T.  Fiake.  2  Mas.  120. 
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Mr.  Justioe  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  admiralty  to  recover  dam- 
aces  for  injuries  sustained  bj  the  libelant 
whilst  a  passenger  on  board  the  ferry-boat  D. 
8.  Gregory,  crossing  the  Hudson  River,  from  a 
collision  between  that  boat  and  the  steamboat, 
George  Washington.  The  ferry-boat  at  the 
time  was  making  one  of  her  regular  tripe  from 
her  slip  at  the  foot  of  Montgomery  Street,  in 
Jersey  City,  to  her  slip  at  the  foot  of  Des- 
brosses  Street,  in  the  City  of  New  York.  The 
Washington  was  an  excursion  boat,  and  was 
bound  from  the  pier  at  the  foot  of  Christopher 
Street  to  Barclay  Street,  in  New  York,  in- 
tending to  proceed  thence  down  the  bay. 

The  extent  and  character  of  the  injuries  sus- 
tained by  the  libelant  are  not  disputed;  and 
we  do  not  think  the  amount  at  which  her  dam- 
ages were  assessed  by  the  district  court,  and 
which  was  approved  by  the  circuit  court,  at 
all  excessive.  At  the  time  the  collision  oc- 
curred the  libelant  was  on  her  way  to  the  City 
of  New  York  to  attend  public  worship,  and 
was  seated  in  the  ladies'  cabin,  a  few  feet 
from  the  forward  6nd.  The  bow  of  The  Wash- 
ington struck  the  ferry-boat  near  where  she 
was  seated,  and  passed  through  the  cabin, 
tearing  up  the  planks  and  timbers,  and  the 
^jiner  partition  separating  it  from  the  track 
of  the  wagonway,  carrying  tho  libelant  through 
on  to  the  track,  and  hurling  upon  her  the  loos- 
ened planks  and  timbers.  Her  left  leg  was 
broken,  and  the  ankle  sprained,  both  bones  of 
the  right  leg  received  three  distinct  fractures 
between  the  ankle  and  knee,  and  the  lower 
part  of  the  leg  bone  was  crushed.  Her 
5x5*]  *right  cheek  and  ear  and  the  back  of  her 
head  were  cut,  and  severe  bruises  were  inflicted 
upon  her  body.  From  the  injuries  received  she 
was  unable  for  several  weeks  to  assist  herself, 
and  required  constant  attention,  suffering  all 
the  time  intense  pain.  At  the  trial  in  the  dis- 
trict court,  more  than  a  year  after  the  acci- 
dent occurred,  she  could  not  move  without 
pain,  and  it  is  the  opinion  of  the  surgeon  who 
attended  her  that  she  is  permanently  disabled. 
We  do  not  think,  therefore,  that  any  just  ob- 
jection can  be  made  to  the  amount  found. 

The  principal  question  made  in  the  courts  be- 
low was,  whether  the  libelant  was  entitled  to 
recover  against  both  of  the  vessels,  or  only 
affainst  one  of  them;  and  if  only  against  one 
of  them,  which  one ;  and  this  question  depends 
for  its  solution  upon  the  further  question, 
whether  the  collision  resulted  from  the  fault 
of  only  one  of  the  vessels,  or  from  the  fault  of 
both  of  them. 

The  libelant  alleges  that  the  collision  was 
caused  by  the  negligence,  want  of  skill,  and 
improper  conduct  of  the  persons  navigating 
both  of  the  vessels. 

The  claimants  of  The  Gregory  contend  that 
the  collision  was  caused  by  the  attempt  of  The 
Washington  to  continue  her  course  and  cross 
the  bow  of  The  Gregory  after  the  latter,  as 
they  allege,  had  port^  her  helm  so  as  to  head 
to  the  New  York  shore  and  pass  to  the  right 
of  The  Washington,  and  had  blown  two  blasts 
of  her  whistle,  at  short  intervals  between  them, 
as  signals  to  The  Washington  of  the  course 
•he  intended  to  take. 

The  claimants  of  The  Washington,  on  the 
other  hand,  impute  the  collision  to  the  devia- 
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tion  of  The  Gregory  from  her  usual  €oime» 
which  they  contend  would  have  taken  her  un- 
der the  stem  of  The  Washington,  and  her  at- 
tempt to  cross  the  bow  of  The  WashinstoB 
after  the  latter  had  indicated,  as  they  allege, 
by  two  blasts  of  her  whistle,  that  she  was  go- 
ingahead  of  The  Gregory. 

We  have  looked  into  the  evidence  presented 
by  the  parties  with  much  care.  As  m  nearly 
all  collision  cases,  it  is,  in  some  respects,  con- 
flicting, but,  in  our  judgment,  shows  that 
•both  vessels  were  in  fault.  The  colli-  [^sid 
sion  occurred  in  open  day,  between  the  houra 
of  ten  and  eleven  m  the  morning.  The  weath- 
er at  the  time  was  clear,  and  the  vessels  were 
in  full  sight  of  each  other  from  a  distance  of 
several  himdred  yaras  until  they  collided.  The 
Washington  was  moving  at  the  rate  of  twelve 
miles  an  hour,  going  down  the  river,  about 
two  hundred  yards  from  the  piers  on  the  New 
York  side.  The  Gregory  was  moving  at  the 
rate  of  between  nine  and  ten  miles  an  hour, 
crossing  the  river  diagonally.  Neither  of  the 
vessels  paid  any  attention  to  the  signals  given 
by  the  other,  but  each  continued  on  her  course 
without  waiting  for  a  response,  or  coming  to 
an  understanding  with  the  other  vessel  as  to 
her  course,  and  neither  attempted  to  slacken 
her  speed  until  too  late  to  prevent  the  colli- 
sion. We  agree  with  the  circuit  court  that 
neither  pilot  nor  master  of  either  vessel  could 
have  been  taken  by  surprise  at  the  meeting  of 
the  vessels,  as  each  must  have  seen  that  the 
courses  adopted  and  pursued  necessarily  led 
to  it;  and  iJso  that  those  courses  were  delib- 
erately pursued  by  the  pilot  and  master  of 
each  with  the  purpose  of  compelling  the  other 
vessel  to  change  her  course. 

We  do  not  feel  called  upon  to  vindicate  our 
conclusions  by  citations  from  the  evidence, 
which  fills  over  one  hundred  and  thirty  printed 
pages  of  the  record.  The  citations  would  il- 
lustrate no  principle,  and  serve  no  useful  pur- 
pose. 

Both  vessels  beinff  in  fault,  both  were  liable 
to  the  libelant,  and  both  could  be  proceeded 
against  in  the  same  libel.  The  damages  were 
properly  apportioned  equally  between  the  two 
vessels,  the  right  being  reserved  to  the  libelant 
to  collect  the  entire  amount  of  either  of  them, 
in  case  of  the  inability  of  the  other  to  respond 
for  her  portion.  The  New  Fhiladel^iia,  I 
Black,  62,  17  L.  ed.  84. 

Decree  affirmed. 


UNITED  STATES.  Appt.,. 
▼. 

EDWARD  FADELFORD. 

(See  S.  C.  0  Wall.  531-543.) 

Captured  and  Abandoned  Property  Act— con- 
struction of — captured  property,  what  is — 
President's  Proclamation— effect  of  pardon- 
proof  of. 

Claimants  are  not  deprived  of  the  benefits  flrcD 
by  the  Captured  and  Abandoned  Propertj  Act  of 
Mar.  12,  1803,  because  of  aid  and  comfort  to  tbt 
rebellion   not  voluntarily  given. 

Cnptured  property  under  such  Act  Is  property 
"whicli  has  lieen  seized  or  taken  from  hostile  pos- 
session by  the  military  and  nayal  forces  of  the 
United  States." 

The   right   of  possession   in  prirate  property  to 

Note. — Effect  of  pardont — see  note  to  Ann- 
strong  s  Foundry  v.  U.  S.  18  L.  ed.  D.  8.  «»*» 
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not  changed  hj  captnrv  of  th«  place  where  it 
taaooens  to  be. 

The  President's  Proclamation  of  pardon  to  In- 
cargents  was  fully  warranted  by  the  Act  of  Jaly 
17,    1862. 

This  pardon  Included  restoration  of  all  rights  of 
-property  except  as  to  sISTes.  and  as  against  the  In- 
tervening rights  of  third  persons. 

The  right  derived  from  capture,  does  not  accrue 
to   the   GoTemment   until   actiisl   si»Ixiire. 

By  complying  with  the  conditions  of  the  Presl- 
•dent^s  Proclamation,  one  was  purged  of  offense 
against  the  United  Staten,  and  his  property  was 
not   liable   to   seizure  and  conflscntlon. 

After  the  pardon,  no  offense  connected  with  the 
rebellion  can  be  Imputed  to  him. 

The  proof  of  pardon  Is  a  complete  substitute 
for  proof  that  he  gave  no  aid  or  comfort  to  the 
rebellion. 

[No.    438.] 
Argued  Apr.  21,  1870.    Decided  Apr.  30,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  claimant  and  Randolph  L.  Mott  joint- 
ly brought  suit  in  the  Court  of  Claims,  under 
the  Abandoned  and  Captured  Property  Act  of 
Mar.  12,  1863,  12  Stat,  at  L.  820,  claiming  the 
proceeds  of  1,203  bales  of  cotton,  alles^  to 
nave  been  owned  by  the  claimants  jointly,  and 
to  have  been  captured  by  the  Union  Army  at 
^vannah,  turned  over  to  a  Treasury  agent 
and  sold  a^d  the  proceeds  paid  into  the  Treas- 
ury of  the  United  States. 

On  the  trial  of  the  cause  at  December  Term, 
18G7,  the  claimants  were  allowed  to  sever  in 
their  claims,  and  each  to  claim  judgment  for 
lialf  of  such  proceedfl.  and  thereupon  judgment 
passed  in  favor  of  Mott  for  his  half,  and  the 
«au8e  was  continued  as  to  Padelford. 

In  December  Term,  1868,  judgment  was  ren- 
dered in  favor  of  Padeiford,  the  claimant  here, 
for  his  half  of  the  net  proceeds,  amounting,  at 
found  by  the  court,  to  $123,138.85,  and  from 
thiA  last  judgment  this  appeal  is  taken. 

The  ownership  by  the  claimant,  the  capture 
by  the  United  States  and  the  receipt  of  the 
proceeds  into  the  Treasury  are  fully  proven, 
and  the  questions  raised  on  this  appeal  are 
mainly  those  relating  to  the  loyalty  of  the 
claimant,  or  his  relations  to  the  late  rebellion 
and  to  the  government  of  the  United  States 
during  the  same. 

The  court  below  found  that,  in  April,  1861, 
after  the  breaking  out  of  the  rebellion,  the 
claimant,  under  threats  and  the  pressure  of 
public  excitement  in  Savannah,  his  place  of 
residence,  subscribed  $5,000  to  a  loan  to  the 
Confederate  Government,  and  sold  out  the 
«tock  so  obtained  two  weeks  later,  that  the 
Marine  Bank  of  the  City  of  Savannah  was,  in 
1861,  under  the  direction  of  Northern  men,  and 
Mr.  Padelford  was  one  of  its  most  influential 
directors  and  largest  stockholders;  and  when 
the  other  Banks  of  Savannah  increased  their 
capital  stock,  and  lent  their  funds  to  the  aid 
of  the  Confederacy,  by  exchanging  them  for 
Confederate  notes  and  securities,  the  Marine 
Bank  objected  to  doing  so,  and  instead  con- 
tracted its  business  for  its  own  security.  The 
conduct  and  the  known  loyalty  of  many  of  the 
directors  of  the  bank,  subjected  it  to  public 
•odium,  and  it  was  nicknamed  the  Yankee  Bank. 
At  the  time  the  subscription  to  the  loan  was 
opened  in  Savannah,  the  political  excitement 
was  at  its  highest  point,  and  it  was  publicly 
threatened,  that  if  the  bank  did  not  subscribe 
liberally,  it  should  be  pulled  down.  Under 
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these  threats  and  the  pressure  of  the  circum- 
stances stated,  the  bank  subscribed  $100,000  to 
the  Confederate  loan,  and  this  was  the  least  it 
could  subscribe  according  to  its  capital;  and 
its  refusal  to  subscribe  would  have  endangered 
the  bank  and  its  directors;  but  Mr.  Padelford 
opposed  the  loan  made,  and  from  that  time  ab- 
sented himself,  for  the  most  part,  from  the 
meetings  of  the  directors,  on  the  ground  that 
the  course  of  the  bank  was  controlled  by  out- 
side pressure;  that  said  claimant  voluntarily 
became  surety  on  the  official  bonds  of  several 
of  his  intimate  friends,  as  offaccrs  under  the 
Confederate  Government. 

And  the  court  found  on  these  facts,  as  a 
conclusion  of  law,  that  they  did  not  constitute 
the  giving  of  aid  or  comfort  to  the  rebellion, 
or  to  persons  engaged  in  the  rebellion,  by  said 
claimant,  within  the  provisions  of  the  Acts  of 
Biar.  12,  1863,  and  June  25,  1868. 

It  further  appears  that  the  claimant,  Jan. 
18,  1865,  after  the  capture  of  Savannah,  in 
which  city  the  cotton  m  question  was  stored, 
but  before  any  actual  seizure  or  taking  posses- 
sion of  such  cotton  by  the  officers  or  forces  of 
the  United  States,  other  than  by  the  capture 
of  the  city,  took  and  subscribed  the  amnesty 
oath  prescribed  by  the  President's  Proclama- 
tion of  Dec.  8,  1863  (13  Stat,  at  L.  737),  issued 
in  pursuance  of  the  Act  of  July  17,  1862  {il 
Stat,  at  L.  602,  sec.  13) ;  that  he  was  not  with- 
in the  exceptions  named  in  said  Proclamation, 
and  that  thenceforth  he  complied  with  all 
the  requirements  and  conditions  named  in  said 
Act  and  Proclamation,  and  kept  and  main- 
tained the  said  oath  of  allegiance  inviolate. 

Some  additional  facts  appear  in  the  opinion 
of  the   court. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  Robert 
S.  Hale,  special  counsel,  for  appellant: 

The  findings  of  fact  by  the  court  below  are 
in  the  nature  of  a  special  verdict. 

Rule  1  of  this  court,  regulating  appeals  from 
the  Court  of  Claims. 

As  such,  the  findings  must  cover  the  whole 
case,  and  where  the  judgment  Is  In  favor  of 
the  claimant,  must  show  nim  to  have  fulfilled 
every  requirement  of  the  Statute  under  which 
be  claims. 

Co.  Ldtt.  227,  A;  Patterson  y.  U.  S.  2  Wheat. 
221;  Prentice  v.  Zane,  8  How.  470,  and  cases 
there  cited. 

Of  this  the  findings,  as  returned  here,  come 
short.  They  find  that  the  claimant,  "Never 
gave  any  voluntary  aid  or  comfort  to  the  late 
rebellion,  or  to  persons  engaged  therein,  but 
did  during  said  rebellion,  consistently  adhvre 
to  the  United  States,"  etc. 

The  general  "Court  of  Claims  Act"  of  Mar. 
3,  1863  (12  Stat,  at  L.  767,  sec.  12),  the  provi- 
sions of  which  were  held  by  this  court  in  Ex 
parte  Zellner  [ante,  665]  decided  at  the  present 
term  to  apply  to  the  abandoned  and  captured 
property  cases,  provides  that  the  claimant,  a 
citizen,  shall  allege  and  prove  "That  he  has  at 
all  times  borne  true  allegiance  to  the  Govern- 
ment of  the  United  States  .  .  .  that  he  lias 
not  in  any  way  voluntarily  aided,  abetted,  or 
given  encouragement  to  rebellion  against  the 
said   Government. 

The  "Abandoned  and  Captured  Property 
Act*'  of  Mar.  12,  1863  (12  SUt.  at  L.  820,  sec 
3)»  provides  that  the  claimant  under  that  Act 
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Bhall  prove,  to  the  satisfaction  of  the  court, 
"that  ne  has  never  given  any  aid  or  comfort  to 
the  present  rebellion." 

And  the  Act  of  June,  25,  ISOS^  (15  Stat,  at 
L.  75,  sec.  3),  provides  that  the  claimant  shall 
"prove  affirmatively  that  he  did,  during  said 
rebellion,  consistently  adhere  to  the  United 
States,  and  did  give  no  aid  or  comfort  to  per- 
sons engaged  in  said  rebellion." 

The  findings  of  the  court  below  cover  the 
provisions  of  either  of  these  statutes. 

The  special  findings  of  fact  do  constitute 
direct  and  specific  aid  and  comfort,  abetting 
and  giving  encouragement  to  the  rebellion, 
within  the  meaning  of  all  the  statutes  above 
cited.  Such  acts  can  only  be  excused  on  the 
ground  of  fear,  proceeding  from  an  immediate 
and  actual  danger  threatening  the  very  life  of 
the  party. 

U.  S.  V.  Worrall,  2  Dall.  380;  U.  S.  v.  Has- 
kell, 4  Wash.    (C.  C),  402. 

No  threat  of  destruction  of  property  will  ex- 
cuse the  act;  nothing  but  a  threat  of  life  and 
that  likely  to  be  put  in  execution. 

U.  S.  V.  Hodges,  2  Wheel.  Cr.  Cas.  486,  by 
Duvall,  Justice;  U.  S.  v.  Geiner,  24  Law  Rep. 
01,  08,  by  Cadwallader,  Dist.  Judge,  Justice 
Grier  approving,  101;  and  see  1  Hale's  P.  C. 
pp.  50,  165;  1  Am.  Ed.;  Rex  v.  Gregg,  10  St. 
Tr.  App.  77;  14  How.  St.  Tr.  1372;  Faust,  14, 
109.  216-218;  4  Steph.  Ck)m.  8384;  Rex  v.  Mc- 
Growther,  1   East,  P.  v.  71. 

The  finding  of  the  c(2.rt  of  the  taking  of  the 
Amnesty  Oatn  by  the  claimant  in  January,  1865. 
after  the  capture  of  Savannah,  does  not  relieve 
him  from  any  disability  affected  by  the  Stat- 
utes above  cited. 

The  oath  was  taken  after  capture  of  the 
property  in  question,  in  and  with  the  City  of 
Savannah,  Dec.  21,  1864. 

The  exclusion  of  the  claimant  from  the  Court 
of  Claims  by  reason  of  acts  of  disloyalty  under 
the  statute  cited,  is  not  in  the  nature  of  a 
penalty  which  could  be  remitted  by  the  execu- 
tive power  of  pardon  and  amnesty.  The  stat- 
utes in  question  are  not  penal  statutes.  They 
do  not  purport  to  inflict  a  penalty  or  punish- 
ment for  a  crime. 

The  cases  of  Armstrong's  Foundry,  6  Wall. 
766,  18  L.  ed.  882  and  The  St.  Louis  Foundry, 
6  Wall.  770,  18  L.  ed.  884,  have  no  application 
to  the  questions  as  involved  in  this  case;  while 
the  doctrines  maintained  by  this  court  in  Ex 
parte  Garland,  4  Wall.  333,  18  L.  ed.  366  fully 
vindicate  the  position  of  the  appellants  here. 

^lessrs.  J.  M.  Carlisle,  J.  D.  McPherson  and 
T.  W.  Bartlcy,  for  appellee: 

The  question  presented  is:  whether  certain 
facts  constitute  m  law  aid  and  comfort  to  re- 
bellion. Those  facts  are  of  two  kinds:  1. 
Loaning  money  to  the  so  called  Confederate 
States.  2.  Becoming  surety  on  the  ofiicial 
bonds  of  officers  of  said  States. 

It  is  not  found  that  the  acts  so  done  were 
done  with  an^  intent  to  aid  the  rebellion. 
Without  such  intent,  the  act  is  not  one  of  aid 
anu  comfort. 

The  property  was  seized  after  the  amnesty 
or  pardon  by  Proclamation. 

The  capture  of  the  city  was  not  the  capture 
of  the  property  in  question. 

All  offenses  committed  by  the  claimant  be- 
fore the  amnesty,  are  thereby  obliterated  to 
every  legal  intent. 
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Armstrong's  Foundry  (supra) ;  St  Louis- 
Foundry   (supra). 

If  not.  the  Proclamation  was  a  promise  hj 
the  President,  that  the  property  of  such  per- 
sons should  not  be  seized,  and  it  ought  to  be 
rowpected.  The  Venice,  2  Wall.  250,  17  L.  ed. 
866. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  appeal  brings  before  us  a  claim  under 
the  Captured  and  Abandoned  Propertv  Act  of 
March  12,  1863.  This  Act  •has  been  ['saS 
frequently  under  the  consideration  of  the 
court.  In  the  several  cases  decided  during  this 
term,  and  especially  in  the  case  of  L'nited 
States  V.  Anderson  [ante,  615],  it  has  been  held 
to  be  remedial  in  its  nature,  requiring  such  a 
liberal  construction  as  will  give  effect  to  the 
beneficent  intention  of  Congress.  That  inten- 
tion was,  that  all  property  captured  or  found 
abandoned  during  the  war,  after  the  date  of 
the  law,  should  be  turned  into  money  under 
the  direction  of  the  Treasury  Department; 
and  that  the  proceeds  should  be  placed  in  the 
Treasury,  subject  to  the  right  of  any  pors«>n 
preferring  a  claim  against  any  portion  of  the 
property,  to  have  the  net  proceeds  restored 
to  him  on  proof  of  his  ownership,  of  his  right 
to  the  proceeds,  and  that  he  never  gave  any 
aid  or  comfort  to  the  rebellion. 

A  later  Act,  passed  since  the  petition  of 
Padelford  was  filed  in  the  Court  of  Claims^ 
requires  every  claimant  under  the  orijiinal  A<t 
to  prove  affirmatively  that  he  constantly  ad- 
hered to  the  United  States  during  the  rebel- 
lion, and  gave  no  aid  or  comfort  to  persons 
engaged  in  it.  We  do  not  think  that  this  Act 
changed  essentially  the  nature  of  the  proof 
required  of  claimants  by  the  fomner  Act.  The 
particular  description  of  proof  required  by  the 
later  Act  seems  to  be  included  in  the  more  gen- 
eral description  of  the  earlier.  Questions  aris- 
ing under  the  Act  of  1868,  therefore,  need  not 
be  further  considered  in  this  connection. 

The  claim  in  this  case  was  originally  pre- 
ferred in  the  Court  of  Claims  by  Padelford,  tlie 
appellee,  and  one  Randolph  E.  ^lott,  jointly^ 
on  the  7th  of  March,  .1866.  Subsequently  the 
petitioners  were  permitted  to  sever  in  their 
claim,  and  to  sue  severally  for  their  respective 
interests.  In  the  suit  of  Mott,  judgment  was 
rendered  in  his  favor  on  the  13th  of  April,  1868. 
The  suit  of  Padelford  was  continued,  and  on 
the  29th  of  March,  1869,  judgment  was  ren- 
dered in  his  favor,  and  from  this  judgment  tlie 
United  States  have  appealed. 

The  record  exhibits  the  findmgs  of  fact  by 
the  Court  of  Claims  and  its  conclusionj  of 
law.  Among  these  findings  is  one  that  the 
petitioner  "never  gave  any  voluntary  aid  or 
comfort  to  the  late  rebellion,"  .  .  .  unless 
certain  facts,  also  found,  constitute  in  law 
such  aid  and  comfort.  On  the  part  of  the  gov- 
ernment it  is  objected  to  this  finding  that  it  is 
insufficient,  because  the  statute  authoriz4*s  re- 
lief only  on  proof  that  no  aid  or  comfort  was 
given.  But  we  think  otherwise.  It  would  vio- 
late the  soundest  maxims  of  interpretation  if 
we  were  to  construe  the  Act,  so  as  to  deprive 
claimants  of  the  benefits  intended  to  be  given 
by  it  because  of  aid  and  comfort  to  the  re- 
bellion not  voluntarily  given. 

*But  the  court  also  find  that  the  peti-  ['539 
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tioncr  executed  an  aurety  three  oflRcial  bonds, 
two  of  commissaries  and  one  of  a  quartermas- 
ter in  the  military  service  of  the  so  called  Con- 
federate States,  from  motives  of  personal 
friendship  to  the  principals.  No  compulsion  is 
alleged.  On  the  contrary,  these  acts  are  found 
to  have  been  voluntary.  We  cannot  doubt  that 
these  acts  did  constitute  aid  and  comfort  to 
the  rebellion  within  the  meaning  of  the  Act. 
The  finding  of  the  court,  qualified  as  it  was, 
is  II  virhial  llndini?  that  the  petitioner  did  give 
such  aid  and  comfort.  The  general  facts  '  'und, 
of  opposition  to  the  rebellion,  so  far  as'  oppo- 
sition would  be  tolerated,  and  of  earnest  good 
will  to  the  national  cause,  establish,  doubtless, 
a  strong  claim  upon  the  favorable  considera- 
tion of  Congress,  but  do  not  warrant  the  courts 
in  relaxing,  by  a  forced  interpretation,  a  rule 
which  Congress  has  established  for  the  guid- 
ance of  the  Court  of  Claims  in  passing  upon 
claims  to  the  proceeds  of  abandoned  or  cap- 
tured property. 

But,  in  our  judgment,  it  was  not  necessary 
to  determine  this  point  in  this  case. 

The  Court  of  Claims,  in  addition  to  the  facts 
already  referred  to,  found  that  the  cotton  was 
storrd  i'  Savannah  at  the  time  of  its  capture, 
on  the  21st  of  December,  1864;  that  one  half 
belonged  to  the  claimant ;  and  that  'afterwards, 
on  the  18th  of  January,  1865,  before  any  actual 
seizure  or  taking  possession  of  the  property  in 
question  by  the  military  authorities,  otherwise 
than  by  the  capture  of  the  city,  the  claimant 
did,  in  due  form  of  law,  take  and  subscribe  the 
oath  of  amnesty  and  allegiance  to  the  United 
States  Government  prescribed  by  the  Presi- 
dent's Proclamation  of  December  8,  1863,  issued 
in  pursuance  of  the  13th  section  of  the  Act  df 
Congress,  approved  July  17,  1862;  that  he  was 
not,  as  to  his  person  or  property,  within  the 
exceptions  to  the  said  Proclamjeition ;  and  that 
he  thenceforth  complied  with  all  the  require- 
ments and  conditions  named  in  the  said  Act 
and  Proclamation,  and  kept  and  maintained 
said  oath  of  allegiance  and  amnesty  inviolate." 
Upon  this  finding  several  questions  arise. 
540*]  •And,  first:  was  the  property  of  the 
petitioner  captured  within  the  meaning  of  the 
Act  before  it  was  actually  seized  and  taken 
into  military  possession? 

As  early  as  the  3d  July,  1863,  the  Secretary 
of  the  Treasury,  in  a  circular  letter  of  instruc- 
tion. Acts,  etc.,  concerning  commercial  inter- 
course, etc.,  p.  33,  addressed  to  the  supervising 
special  agents  of  the  department,  charged  with 
the  duty  of  collecting  abandoned  and  captured 
property  under  the  Act  of  March  12th,  1863» 
defined  captured  property  as  property  "which 
had  been  seized  or  taken  from  hostile  posses- 
sion by  the  military  and  naval  forces  of  the 
United  States."  This  definition  must  be  taken 
at  the  interpretation  practically  given  to  the 
Act  by  the  Department  of  the  Government 
charged  with  its  execution;  and  we  think  it 
eorrect.  In  the  case  of  Mrs.  Alexander's  Cot- 
ton, 2  Wall.  404,  17  L.  ed.  915,  it  was  deter- 
mined that  cotton,  though  private  property, 
was  a  proper  subject  of  capture  by  the  nation- 
al forces,  during  the  recent  civil  war.  The 
court  regarded  this  particular  species  of  prop- 
erty as  excepted,  by  its  peculiar  character  and 
1^  circumstances,  from  the  general  rule  of  in- 
ternational law  which  condemns  the  seizure  of 
9  Wall. 


the  property  of  private  persons  not  engaged 
in  actual  hostilities,  though  residing  in  a  hos- 
tile territory  or  region.  But  the  case  contains 
no  intimation  that  such  property  can  be  con- 
sidered as  captured  before  actual  seizure.  The 
rule,  we  think,  is  otherwise.  Rights  of  pos- 
session in  private  property  are  not  disturbed  by 
tlie  capture  of  a  district  or  country,  or  of  a 
city  or  town,  until  the  captor  signifies  by  some 
declaration  or  act,  and,  generally,  by  actual 
seizure,  his  determination  to  regard  a  particu- 
lar description  of  property  as  not  entitled  to 
the  immunity  usually  conceded  in  conformity 
with  the  humane  maxims  of  public  law. 

Rights  of  possession  in  public  property  be- 
longing to  the  hostile  organization,  or  used  in 
actual  hostilities,  depend  on  different  prin- 
ciples. Such  rights  are  transferred  at  once  to 
the  captor,  upon  the  capture  of  the  place  in 
which  the  property  may  be. 

The  principles  just  stated  in  respect  to  pri- 
vate property  •may  be  further  illustra-  [•541 
ted  by  reference  to  the  case  of  The  Venice.  2 
Wall.  278,  17  L.  ed.  868.  That  vessel,  with  a 
cargo  of  cotton,  was  lying  in  Lake  Ponchar- 
train  at  the  time  of  the  capture  of  New  Or- 
leans, and  was,  doubtless,  within  the  discretion 
of  the  captors,  subject  to  seizure,  though  pri- 
vate property.  But  Flag  Oflicer  Farragut  und 
Major  General  Butler,  commanding  respectively 
the  naval  and  military  forces  of  the  Union,, 
thought  proper  to  give  distinct  assurances,  be- 
fore and  after  surrender,  of  safety  and  protec- 
tion of  the  rights  of,  persons  and  property. 
And  this  court  held  that  these  assurances  ex- 
pressed the  general  policy  of  the  Government, 
to  respect  and  enforce  those  rights,  whenever, 
in  any  part  of  the  insurgent  country,  the  au- 
thority of  the  National  Government  should  be 
fully  re-established.  .In  accordance  witli  these 
principles.  The  Venice  and  her  cargo,  which 
were  seized,  some  days  after  the  capture  of  the 
city,  by  a  ship  of  war  of  the  United  States, 
were  restored,  by  the  decree  of  this  court,  to 
their  private  owner. 

Applying  the  principles  above  stated  to  the 
ca«e  before  us,  three  propositions  seem  to  be 
establishea:  (1)  That  the  cotton  of  the  peti- 
tioner, was  by  the  general  policy  of  the  Gov- 
ernment, exempt  from  capture  after  the  na- 
tional   forces    took    possesion    of    Savannah. 

(2)  That  this  policy  was  subject  to  modification 
by  the  Government,  or  bv  the  commanding  gen- 
eral, in  the  exercise  of  his  military  discretion. 

(3)  That  the  right  of  possession  in  private  prop- 
erty is  not  changed,  in  general,  by  capture  of 
the  place  where  it  happens  to  be,  except  upon 
actual  seizure  in  obedience  to  the  orders  of  the 
commanding  general. 

It  appears  as  matter  of  fact  that  the  prop- 
erty of  the  petitioner  was  not  seized  until  after 
the  18th  of  January,  1865.  Whether  it  was 
then  seized  in  pursuance  of  any  order,  either 
particular  or  general,  emanating  from  compe- 
tent military  authority,  does  not  appear.  But 
we  may  assume  that  it  was. 

And,  then,  the  next  question  in  this  case  is 
to  be  considered,  namely:  what  was  the  condi- 
tion or  status  of  the  petitioner  •at  that  [*5a^ 
time;  and  how  far  was  the  liability  of  hia 
property  to  seizure  affected  by  that  status  or 
condition  t 

The  findings  of  the  oourt  show  dearly  enough 
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that  the  petitioner  disapproved  of  the  rebel- 
lion; opposed  it  as  far  as  he  thous^ht  oppo- 
sition prudent  or  safe ;  and  was  gratified  by  the 
restoration  of  the  national  authority.  It  ap- 
pears further,  on  the  18th  of  January,  1865,  he 
testified  his  adhesion  to  the  constitutional  Gov- 
ernment of  the  Union  by  taking  the  oath  pre- 
scribed by  the  Proclamation  of  pardon  issued 
by  President  Lincoln  on  the  8th  of  December, 
1863  (13  Stat,  at  L.  737);  that  he  was  not 
within  any  of  the  exceptions  of  the  Proclama- 
tion; and  that  he  has  faithfully  kept  his  oath. 

This  Proclamation,  if  it  needed  legislative 
sanction,  was  fully  warranted  by  the  Act  of 
July  17, 1862  (12  Stat,  at  L.  592,  sec.  13),  which 
authorized  the  President,  at  any  time  thereaf- 
ter, to  extend  pardon  and  amnesty  to  per- 
sons who  had  participated  in  the  rebellion,  with 
such  exceptions  as  he  might  see  fit  to  make. 
That  the  President  had  power,  if  not  otherwise 
yet  with  the  sanction  of  Congress,  to  grant  a 
general  conditional  pardon,  has  not  been  seri- 
ously questioned.  And  this  pardon,  by  its 
terms,  included  restoration  of  all  rights  of 
property  exoept  as  to  slaves  and  as  against  the 
intervening  rights  of  third  persons. 

Now,  we  have  already  seen  that  at  the  time 
when  the  petitioner  took  the  prescribed  oath  no 
right  of  any  third  party  had  intervened;  for 
even  if  it  could  be  admitted  that  a  right  of  the 
Government  derived  froib  capture  is  an  inter- 
vening right  of  a  third  person  within  the  mean- 
ing of  the  proclamation,  it  is  certain  that  no 
such  right  accrued  to  the  Government  until  ac- 
tual seizure,  which  was  after  the  pardon  had 
taken  full  efiTect.  In  the  case  of  Garland,  4 
Wall.  380,  18  L.  ed.  370,  this  court  held  the 
efiTect  of  a  pardon  to  be  such  '*that  in  the  eye 
of  the  law  the  offender  is  as  innocent  as  if  he 
had  n^ver  committed  the  offense;"  and  in  the 
case  of  Armstrong's  Foundry,  0  Wall.  769,  18 
L.  ed.  884,  we  held  that  the  .general  pardon 
543*]  granted  to  him  relieved  him  from  a  *pen- 
alty  which  he  had  incurred  to  the  United 
States.  It  follows  that  at  the  time  oi  the 
seizure  of  the  petitioner's  property  he  was 
pursed  of  whatever  offense  against  the  laws 
of  the  United  States  he  had  committed  by  the 
acts  mentioned  in  the  findings,  and  relieved 
from  any  penalty  which  he  might  have  in- 
curred. It  follows  further,  that  if  the  prop- 
erty had  been  seized  before  the  oath  was  taken, 
the  faith  of  the  Government  was  pledged  to  its 
restoration  upon  the  talcing  of  the  oath  in  good 
faith.  We  cannot  doubt  that  the  petitioner's 
right  to  the  property  in  question,  at  the  time 
-of  the  seizure,  was  perfect,  and  that  it  remains 
perfect,  notwithstanding  the  seizure. 

But  it  has  been  sugfsrested  that  the  property 
was  captured  in  fact  if  not  lawfully;  and  that 
the  proceeds  ha v  ins  been  paid  into  the  Treas- 
ury of  the  United  States,  the  petitioner  is 
without  remedy  in  the  Court  of  Claims  unless 
proof  is  made  that  he  gave  no  aid  or  comfort 
to  the  rebellion.  The  suggestion  is  ingenious; 
but  we  do  not  think  it  sound.  The  sufiicient 
answer  to  it  is  that  after  the  pardon  no  offense 
connected  with  the  rebellion  can  be  imputed  to 
him.  If,  in  other  respects,  the  petitioner  made 
the  proof  which,  under  the  Act,  entitled  him 
to  a  decree  for  the  proceeds  of  his  property, 
the  law  makes  the  proof  of  pardon  a  complete 
sBubstitute  for  proof  that  he  gave  no  aid  Or ' 
79a 


comfort  to  the  rebellion.  A  different  oonstme- 
tion  would,  as  it  seems  to  us,  defeat  the  mani- 
fest intent  of  the  Proclamation  and  of  the  Act 
of  Congress  which  authorized  it.  Under  the 
Proclamation  and  the  Act,  the  Government  is  a 
trustee,  holding  the  proceeds  of  the  petitioner's 
property  for  his  benefit;  and  having  been  fully 
re-imbursed  for  all  expenses  incurred  in  that 
character,  loses  nothing  by  the  judgment,  which 
simply  awards  to  the  petitioner  what  is  hit 
own. 

These  views  require  the  aflHrmanoe  of  the 
judgment  of  the  Court  of  Claims,  and  it  is  ac- 
cordingly affirmed. 


JOHN  EDGAR  THOMSON  et  al..  Complain- 
ants, 

T. 

THE  UNION  PACTFIC  RAILROAD  COM- 
PANY, EASTERN  DIVISION,  John  M.  Funk, 
James  Blood  and  William  A.  Coy,  Defts. 

(See  8.  C.  'Thomson  v.  Pacific  Railroad,"  9 

WalL  679-^92.) 

Railroad,  not  exempt  from  taxation,  although 
constructed  imder  authority  of  Congress. 

A  railroad  constructed  under  tbe  direction  and 
authority  of  Congi*ets  for  the  uses  and  purposes 
of  the  United  States,  Is  not  exempt  from  taxation 
under  state  authority  In  the  absence  of  any  legts- 
latlon  by  Congress  to  that  effect. 

A  state  corporation  has  no  right  to  bold  Iti 
property   exempt  from   state   taxatloa. 

[No.  151.] 
Argued  Mar.  24,  1870.    Decided  Apr.  30,  1870. 

CERTIFICATE    of   division    in    opinion    be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas,  to  restrain  the  payment  and  collec- 
tion of  certain  taxes,  levied  under  the  laws  of 
that  State,  on  the  property  of  the  Union  Pa- 
cific Railroad  Company,  Eastern  Division. 

Upon  the  hearing  under  the  pleadings  and 
a^eed  statement  of  facts,  the  judges  were  di- 
vided in  opinion  as  to  whether  the  said  Com- 
pany was  liable  for  the  taxes  in  question,  and 
the  question  has  been  certified  here  for  deci- 
sion. 

The  case  is  fully  stated  by  the  court. 

Messrs.  £.  R.  Hoar,  Atty-Gen.,  and  J.  P. 
Usher,  for  complainants: 

By  permission  of  the  court  a  brief  was  also 
Submitted  by  Mr.  James  H.  Storrs,  couns«i  for 
the  Central  Pacific  and  W.  P.  Railway  Com- 
panies, in  favor  of  the  claim  of  the  complain* 
ants. 

1.  The  Territorial  Legislature  of  Kansas  had 
the  power  to  grant  the  charter  to  the  Leaven- 
worth, Pawnee  and  Western  Railroad  Com- 
panies. 

Sec.  24  of  Kansas -Nebraska  Act,  10  Stats. 
285,  286;  11  Mart.  La.  309;  Williams  y.  Bank, 
7  Wend.  639. 

In  the  case  last  cited  Senator  Sherman, 
speaking  of  the  powers  of  the  Governor  and 
Council  of  Michigan  Territory  to  grant  the 
charter  to  the  Bank,  said:  '^t  may  be  oon- 
sidered  the  Act  of  Congress  declared  by  its 
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agent.*    The  Territorial  Legislature  of  Kan- 
aas  was  the  agent  of  Congress. 

2.  The  Railroad  Company  did  not  receive 
any  of  its  powers  from  tne  State.  When  Kan- 
sas was  admitted  into  the  Union  the  Corpora- 
tion was  an  artificial  body,  possessing  fran- 
chises bestowed  by  Congress  through  its  agent 
to  be  exercised  within  the  limits  of  that  SSite, 
and  in  Colorado. 

This  Corporation  owed  no  allegiance  to  the 
State  and  the  conferring  upon  it  of  additional 
powers  by  Congress  was  not  a  violation  of  any 
of  the  rights  of  the  State. 

First.  Because  the  powers  conferred  were 
to  carry  out  the  constitutional  powers  of  Con- 
gress, and  Congress  could  as  well  employ  a 
Corporation  as  an  individual  to  carry  out  those 
powers. 

Second.  Because  the  State  of  Kansas,  by  its 
repeated  resolves,  waived  all  right  of  objection, 
if  any  existed,  to  the  adoption  of  the  Corpora- 
tion by  Congress  to  carry  out  those  powers. 

3.  The  United  States  has  a  property  interest 
in  the  road,  in  the  following  particulars: 

First.  The  two  hundred  feet  occupied  by 
the  Company  for  the  right  of  way,  which  it 
can  only  occupy  so  long  as  it  complies  with  the 
<x>nditions  of  the  law. 

The  Company's  right  is  the  right  to  use  in  a 
specified  manner,  failing  in  which  its  right  to 
possession  is  forfeited.  The  fee  is  not  granted 
to  the  Company. 

Second.  The  United  States  has  $16,000  per 
mile  money  interest  in  the  road.  Failure  in 
the  payment  in  the  manner  prescribed  by  the 
Act  of  Congress  also  vests  by  law  all  the  prop- 
«rty  sought  to  be  taxed  in  the  United  States. 

(Note.  It  is  to  be  remembered  that  when  the 
United  States  adopted  this  Corporation,  it  did 
not  possess  any  tangible  property  whatever. 
It  was  a  mere  naked  Corporation.  The  only 
valuable  thing  which  it  possessed  was  the 
franchise  to  be  a  Corporation,  which  was  con- 
ferred through  the  power  of  Congress.) 

4.  Kansas,  by  compact,  cannot  tax  the  prop- 
erty of  the  United  States.  See,  Acts  of  Con- 
gress for  the  admission  of  Kansas,  Approved 
Jan.  29,  1861  (12  Stat,  at  L.  126).  The  words 
are:  "And  that  the  said  State  shall  never  tax 
the  lands  or  the  property  of  the  United  States 
in  said  State." 

This  Act  for  the  admission  of  Kansas,  was 
approved  by  Joint  Resolution  of  the  Legisla- 
ture of  the  State,  Jan.  20,  1862.  Kan.  Laws, 
1862. 

6.  Section  20  of  the  Ti.x  Laws  of  Kansas, 
contains  the  following  proviso:  ''That  nothing 
in  this  section  shall  be  so  construed  as  to  tax 
any  stock  or  interest  in  any  joint  stock  com- 
pany held  by  the  State." 

Now,  by  the  charter  (secl6),  the  State  has 
an  interest  in  the  road  in  this,  to  wit:  the 
right  to  purchase  said  road  at  the  end  of  fifty 
y^ars,  upon  a  valuation.    4  Met.  564. 

6.  But  independent,  of  these  considerations, 
Congress  undertook  in  the  passage  of  the  Act 
of  1862,  and  subsequent  Acts  relative  to  this 
road,  to  exercise  the  powers  delegated  to  it  im- 
der  the  8th  section  of  the  1st  article  of  the 
Constitution,  and  under  the  authority  of  that 
section,  as  a  regulation  of  commerce,  it  has 
been  decided  that  the  power  to  regulate  com- 
merce is  as  extensive  upon  land  as  upon  water. 
S  Wall.  U.  S.  ^k  10. 


The  Genesee  Chief  v.  Fitzhugh,  12  How.  452. 

It  will  be  observed  that  Justice  Daniel  dis- 
sented from  the  decision  of  the  court  in  this 
and  the  following  cases,  in  which  the  same 
principle  was  involved:  Steam  Nav.  Co.  v. 
Bank,  6  How.  344;  Waring  v.  Clarke,  5  How. 
441;  Newton  v.  Stebbins,  10  How.  586;  Allen 
V.  Newberry,  21  How.  248,  16  L.  ed.  113. 

And  in  Searight  v.  Stokes,  3  How.  180,  he 
said:  "Congress  does  not  possess  the  power, 
under  the  Constitution,  to  construct  roads  or 
any  internal  improvements  in  the  States." 
This  idea,  so  often  enunciated  by  a  minority  of 
of  the  court,  and  adhered  to  and  maintained 
by  the  politicians  in  one  section  of  the  State, 
led  to  and  caused  the  late  civil  war,  in  the 
midst  of  which  this  system  of  roads  was  pro- 
vided to  be  built  for  the  overthrow  of  those 
doctrines,  the  declared  purpose  of  which  was 
to  regulate  commerce  among  the  several  States, 
to  establish  post -roads,  and  to  provide  for  the 
moving  of  the  armies  of  the  United  States, 
and  transporting  the  supplies  and  munitions  of 
war  of  such  army;  and  if  Congress  had  the 
right,  for  either  or  any  of  those  purposes,  to 
provide  for  the  construction  of  this  road,  by 
devoting  to  Its  use  the  right  of  way,  its  lands 
or  its  money,  and  has  done  it,  by  means  where- 
of the  road  has  been  built  and  made  subject 
to  the  use  of  the  United  States,  the  property 
of  the  Corporation  is  beyond  the  power  of 
Kansas  or  any  other  State  to  lay  any  burden 
upon  it,  by  taxation  or  otherwise. 

Society  for  Savings  v.  Coite,  6  Wall.  605,  18 
L.  ed.  002,  and  cases  dted. 

All  other  questions  aside,  it  cannot  be  de- 
nied that  this  is  a  post-road  established  by 
([Congress.  Its  courses  are  designated  by  law, 
all  the  way  from  the  mouth  of  the  Kansas 
River  to  Denver  in  Olorado.  These  courses 
were  not  designated  in  the  charter  of  the  Com- 
pany, and  Congress  possessed  the  undoubted 
power  to  establish  post-roads. 

See.  3  Story,  Com.  Const.  149,  150. 

This  road  is  built  upon  the  lands  of  the  gov* 
emment,  passing  in  its  course  over  divers  In- 
dian and  military  reserves,  the  Company 
having  no  right  thereto  except  the  use,  which 
will  1^  forfeited  the  moment  it  fails  to  comply 
with  the  conditions  of  the  grant.  The  rolling 
stock  appertains  to  the  whole  line,  the  govern- 
ment lands  as  well  as  the  reserves,  and  how 
can  the  roadway  and  rolling  stock  be  seized 
and  sold  by  the  authorities  of  any  State? 

8.  It  is  true  the  United  States  might  elect 
to  consider  the  Company  its  debtor  for  the 
money  advanced  in  aid  of  building  the  road, 
and  it  is  not  improbable  that  it  will  do  so, 
when  the  money  is  due  at  the  end  of  thirty 
years;  but  if  so,  the  obligations  of  the  Com- 
pany to  the  United  States  will  not  be  ended. 
Thid  property  in  the  right  of  way  will  still  re- 
main in  the  United  States,  and  the  possession 
of  the  road  in  the  Company  will  forever  re- 
main, upon  condition  of  performing  its  express 
obligations  to  the  ^vemment. 

But,  it  is  said  that — ^because  Congress,  m  de- 
vising the  means  by  which  it  should  execute 
the  powers  conferred  by  the  Constitution,  has 
availed  itself  of  corporations  created  for  the 
purpose,  in  part  by  it  and  in  part  by  other 
authority,  and  because  the  normal  condition  of 
these  corporations  was  such  as  would  make 
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them  liable  to  taxation— the  fact  that  Congrest 
has  created  the  one  and  adapted  the  other  to 
its  use,  does  not  affect  the  light  of  the  State 
to  tax  and  subvert  all  this  property  and  to  put 
an  end  to  the  scheme  deviMd  by  Congress  for 
the  use  and  preservation  of  the  government. 

The  Confess  of  the  United  States,  in  the 
exercise  of  its  constitutional  power,  has  adapt- 
ed this  artificial  body  to  its  use;  has  made  it 
its  agent;  has  clothed  it  with  new  and  addi- 
tional powers ;  to  enable  it  to  execute  the  law- 
ful will  of  Congress;  and  the  State  cannot  in 
any  manner  retard,  Impede,  burden  or  control 
the  operations  of  this  a^ent,  the  Company,  in 
the  discharge  of  its  duties  and  obligations  to 
the  Federal  Government.  If  a  question  could 
be  made,  that  the  Corporation  had  no  author- 
itv  under  the  charter  to  enter  into  the  compact 
with  the  United  States,  It  would  be  answered 
that  this  Kansas  Corporation  derived  all  its 
powers  from  the  Territorial  Legislature,  and 
nothing  from  the  State  of  Kansas.  It  was  cre- 
ated under  the  authority  of  Congress,  and 
owes  no  special  duty  to  the  State;  and  if  this 
is  not  enough,  the  resolves  of  the  Legislature 
found  on  pp.  38-41,  In  the  transcript  made 
year  after  year,  urging  this  action  on  the  part 
of  Congress,  affords  a  complete  answer  to  the 
question,  and  completely  estops  the  State  from 
alleging  any  want  of  authcnty  in  the  Com- 
pany to  accept  its  present  position.  People  v. 
R.  R.  Co.  15  Wend.  130,  131. 

It  was  done,  it  will  be  seen,  by  authority  and 
at  the  instance  of  the  State,  and  it  cannot  now 
complain  that  it  occupies  a  posTtion  exempting 
it  from  the  operation  of  its  tax  laws.  But  we 
go  further;  it  is  not  for  any  State  to  prescribe 
nor  question  the  means,  whether  by  natural 
persons  or  aritficial  bodies  employed  by  Con- 
gress, to  carry  its  powers  into  effect.  And 
now,  because  Congress  created  and  avaiieu 
Itself  of  corporations  already  created  to  carry 
out  its  purposes,  and  invested  the  public  money 
with  the  capital  of  individuals  in  the  building 
of  roads,  and  committed  the  operation  and 
management  of  such  roads  to  their  experience 
and  care,  rather  than  to  military  and  civil  of- 
ficers of  the  United  States;  it  is  claimed  by 
the  State  that  the  relation  of  debtor  and 
creditor  simply  exists  between  these  corpora- 
tions and  the  United  States;  that  the  security 
for  the  bonds  and  lands  and  right  of  way,  eve., 
granted  upon  condition  by  the  United  States, 
IS  a  Kansas,  a  Nebraska,  a  Wyoming,  a  Utah, 
a  Nevada,  a  Colorado  and  a  California  mort- 
gage; and  that  all  this  roadway  with  the 
tracks  and  equipments  upon  it,  representing 
nearly  $200,000,000,  more  than  half  of  which  Is 
in  bonds,  lands,  right  of  way,  etc.,  and  has  been 
advanced  by,  and  Is  the  property  of,  the  Unit- 
ed States,  IS  su^ect  to  oe  seized  and  sold  by 
the  States  and  Territories  through  which  this 
vast  system  of  roads  is  constructed. 

Consider,  then,  the  effect  of  these  Kansas  tax 
laws  upon  this  property.  If  sold  by  virtue  of 
them  for  nonpayment  of  taxes,  the  purchaser 
is  to  have  a  deed  in  fee  simple  of  the  premises, 
or  parcel  of  land  that  he  purchased ;  not  a  deed 
that  constitutes  him  a  corporation,  or  that  es- 
tablishes any  relation  between  him  and  the 
Company  or  the  United  States. 

But  what  becomes  of  the  personalty,  the 
**movabU  property"  as  it  is  call^,  rolling  stock, 
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we  suppose  t  That  Is  to  be  seized  by  the  sher- 
iff and  sold;  and  being  personalty  and  neces- 
sarily in  the  possession  of  the  sheriff.  It  shall 
come  to  pass  that  the  locomotive  and  train 
transporting  the  mail,  troops,  and  war  materi- 
als of  the  United  States  over  this  road  through 
Kansas,  destined  for  New  Mexico,  Colorado,  or 
elsewhere  beyond,  to  protect  the  Inhabitants, 
shall  be  seized  by  the  Kansas  sheriff  for  the 
nonpayment  of  taxes  upon  this  property,  put 
there  and  kept  there  by  Congress,  for  the  often 
declared  purpose  of  executing  the  powers  dele- 
gated to  Congress  by  the  Federal  Constitution. 
It  is  no  answer  to  sav,  that  the  Company 
has  or  ought  to  have,  the  means  to  pay  the 
taxes,  or  that  the  sheriff  will  not  seize  pfoper- 
tv  in  use  or  required  for  the  immediate  use  of 
the  government.  All  of  these  suggestions  were 
answered  by  Chief  Justice  Marshldl  in  the  case 
of  McCulloch  v.  Md.  4  Wheat.  318,  and  lac-  le- 
gality or  propriety  of  his  answer  has  never 
been  questioned.  It  is  a  question  involving  a 
conflict  of  right  and  power,  and  confidence  has 
nothing  to  do  with  It.  If  the  State  can  law- 
fully assess  a  tax  upon  the  road.  It  can  en- 
Tforce  the  payment  of  the  tax  by  seizure  and 
sale  and  dispossession  of  the  Company,  which 
is  the  chosen  and  authorized  agent  of  Congress 
and,  in  an  enlarged  sense,  the  bailee  of  this 

Property  and  franchises,  to  hold  and   cmtrol 
he  same  upon  condition  and  until  default. 

A  tax  cannot  be  assessed  and  enforced  with- 
out an  interference  with  the  property;  and  the 
slightest  interference  will  obstruct,  retard, 
burden  and  prevent  the  Company  iTQm  the  per- 
formance of  its  obligations  to  the  extent  of 
the  interference.  It  will  destroy  the  security, 
provided  and  set  apart  by  Congress  for  the 
payment  of  the  government  bonds,  and  deprive 
the  government  of  the  use  of  the  road  for  all 
purposes  declared  in  the  Acts  of  Congress,  and 
of  the  five  per  cent,  of  the  net  earnings  to  be 
annually  set  apart  for  the  payment  of  the 
bonds.  In  short,  all  the  means  contrived  ami 
created  by  Congress  with  so  much  care  and 
caution  through  successive  years  of  legislation, 
for  the  construction  of  the  complete  and  com- 
prehensive system  of  railroads  for  the  use  and 
benefit  of  the  public  and  of  the  government,  in 
peace  and  in  war,  in  which  the  United  8tatea 
has  invested  millions  upon  millions  of  dollars, 
may  be  brought  to  naught  by  taxation,  by  the 
States  and  Territories  through  which  these 
roads  pass.  The  will  of  Ck>ngress  may  be  frus- 
trated and  its  powers  set  at  defiance. 

Messrs.  Banks  and  S.  0.  Thatcher,  for  de- 
fendants. Blood,  Funk  and  Coy,  Treasurers  of 
Douglas,  Wyandotte  and  Jefferson  Counties  r 

Most  of  the  general  principles  applicable  to 
this  case  have  often  been  determined  in  this 
court,  and  in  the  recent  cases  they  have  re- 
ceived renewed  affirmation.  Soc.  for  Savings 
v.  Coite,  6  Wall.  694,  18  L.  ed.  807;  Prov.  Inst. 
V.  Mass.  6  Wall.  611,  18  L.  ed.  907;  Hamilton 
Co.  V.  Mass.  6  Wall.  632.  18  L.  ed.  904. 

Nearly  all  these  principles  fiow  from  the  rea- 
soning of  Cliief  Justice  Marshall,  in  McCulloch 
V.  Md.  4  Wheat.  429. 

We  merely  place  in  order  these  primary 
rules,  resting,  as  we  believe  they  do,  on  unde- 
batable  ground: 

1.  The  right  of  the  State  to  tax  property^ 
trades,  avocations  and  franchises   withm   its 
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bounds,  is  a  sovereign  right,  and  not  at  all  de- 
rived from  the  Federal  Government. 

2.  This  power  of  the  State  to  tax,  extends 
to  all  objects  except  the  means  and  instruments 
of  the  General  Govern ment»  within  the  sov- 
ereign power  of  the  State. 

3.  Unless  exempted  in  terms  which  amount 
to  a  contract,  the  privileges  and  franchises  of 
a  private  corporation  are  as  much  the  legiti- 
mate subjects  of  taxation  as  any  other  prop- 
erty of  the  citizens  within  the  sovereign  power 
of  the  State. 

4.  When  the  State  creates  a  corporation  and 
authorizes  it  to  hold  and  use  property,  its 
rights  to  tax  the  corporate  property  need  not 
be  reserved;  it  inheres  and  remains  in  the 
State. 

These  are  the  great  lights  which  must  guide 
the  inquiry.  It  may  Im  as  well  to  note,  in 
passing,  that  it  is  admitted,  both  by  bill  and 
answer,  that  the  Railroad  Company  defendant 
herein,  is  a  Corporation  created  by  the  laws  of 
Kansas,  and  deriving  its  corporate  powers  from 
the  sovereignty  of  Kansas. 

It  devolves,  then,  upon  the  complainants  to 
show  that  the  property  of  this  Corporation  is 
relieved  from  bearing  its  proportion  of  the 
public  burden. 

That  the  Corporation  was  once  subject  to  the 
State  that  gave  it  life  and  being,  and  still  pro- 
tects it,  is  clear.  By  what  process  it  now  be- 
comes independent  of  the  State,  so  far  as 
bearing  its  proper  share  of  taxation  is  involved, 
must  be  affirmatively  and  clearly  shown.  R. 
R.  Co.  y.  Md.  10  How.  893. 

The  taxing  power  of  a  State  is  never  pre- 
sumed to  be  relinquished,  unless  the  intention 
to  relinquish  is  declared  in  clear  and  unambig- 
uous terms. 

To  maintain  their  position  the  complainants 
who,  considering  the  larse  amount  of  their 
stock,  as  shown  in  the  bill  to  all  intents  and 
purposes,  must  be  considered  as  acting  for  the 
Kailroad  Company,  rely  upon  two  propositions: 

1.  That  Kansas  by  its  resolve,  as  shown  in  the 
agreed  statement  of  facts,  has  relinquished 
its  right  to  tax  the  property  of  the  Corporation. 

2.  That,  in  fact,  the  Railroad  Corporation,  with 
its  franchises  and  property,  is  a  "means  or 
instrument"  of  the  General  Government,  where- 
by it  carries  on  its  operations. 

1.  The  first  proposition  is  untenable.  Not 
one  of  the  resolves  relied  on  had  any  reference 
to  the  matter  of  taxation.  From  the  princi- 
ples already  cited,  it  is  certain  tliat  a  release 
from  taxation  must  have  been  in  contempla- 
tion when  the  resolve  relied  on  was  made. 
These  resolves  had  relation  to  an  entirely  dif- 
ferent subject.  It  is,  indeed,  true,  that  Kan- 
sas was  desirous  that  railroads  should  be  built 
within  its  borders,  else  the  Act  of  incorporat- 
ing the  Railroad  Company  would  never  have 
been  granted.  It  is  also  equally  true,  that 
these  resolves  were  the  expression  of  the  legis- 
lative sentiment  on  the  subject  of  grants  of 
land  and  other  subsidies  to  the  roads  therein 
named.  But  they  will  be  searched  in  vain  for 
those  "clear  and  unambiguous  terms"  releas- 
ing the  right  of  the  State  to  tax  the  property 
of  railway  corporations  which  sre  held  to  he 
so  requisite  by  Chief  Justice  Taney  in  R.  R. 
Co.  y.  Md.  (supra). 

To  ask  Congress  to  assist  in  the  building  of  | 
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railroads  in  Kansas  by  grants  of  lands  and 
loans  of  credit  of  the  General  Government  is 
one  thing;  to  release  its  right  of  taxing  these 
railroads  is  quite  another.  The  two  subjects 
have  no  legal  relation  to  each  other,  and  legis- 
lative action  on  the  one  cannot  be  said  to  in- 
volve a  consideration  of  the  other. 

These  renolves  do  not  purport  to  make  a 
contract.  They  do  not,  in  terms  nor  by  impli- 
cation, propose  either  to  the  Railroad  Company 
nor  to  the  General  Government  that  the  State 
win,  in  consideration  of  the  loans  of  Railroad 
Company,  relinauish  its  undoubted  right  to  tax 
the  property  of  the  Company. 

But  even  were  the  element  of  the  contract 
found,  yet  it  would  not  bind  the  State,  since 
the  Legislature  has  not  the  power  to  make  such 
a  contract.  It  is  true  that  there  are  cases 
which  seem  to  hold  that  the  power  of  exempt- 
ing certain  property  from  taxation  Is  one  vest- 
ed in  the  State  Legislature. 

Bank  v.  Knoop,  16  How.  369. 

Yet  the  case  of  L.  I.  &  T.  Co.  y.  De  Bolt, 
16  How.  416,  as  emphatically  holds  that  this 
power  is  not  possessed  by  the  Legislature,  un- 
less it  has  been  conferred  upon  it  by  the  Con- 
stitution of  the  State. 

2.  We  are  now  prepared  to  consider  the  prop- 
osition that,  by  virtue  of  certain  loans  made 
by  the  United  States  to  the  Union  Pacific 
Ilailway  Company,  Eastern  Division,  its  proper- 
ty has  become  a  means  used  by  the  Gencrsl 
Government  to  carry  on  its  operations,  and 
hence  exempt  from  state  taxation. 

It  is  to  be  observed  that  this  is  not  a  claimi 
at  all  set  up  by  the  United  States.  The  Gen- 
eral Government  is  not  in  court  offering  any 
complaint  of  the  state  action;  but  certain  of 
the  large  stockholders  of  the  Railroad  Com- 
pany, defendants,  bring  this  suit  claiming  that, 
by  virtue  of  the  relations  between  the  Rail- 
road Company  and  the  General  Grovemment,  a 
right  has  arisen  in  behalf  of  the  complainants, 
exempting  their  property  from  taxation. 

It  would  seem  that  the  actions  touching  thift 
question  of  taxation  already  alluded  to,  would 
at  once  decide  the  case  aguinst  the  complain- 
ants. Their  claim  rests,  not  on  eompfl[ct  or 
agreement,  but  "an  inference;"  they  draw  their 
asserted  right  froni  "an  implication,**  and 
screen  their  property  from  its  share  ot  the 
public  burden,  under  the  shield  of  a  "deduc- 
tion." 

A  right  so  essential  to  the  State,  a  privi- 
lege so  valuable  to  the  complainants,  cannot 
be  gained  or  lost  in  that  manner. 

The  ^ronerty  in  question  does  not  belong  to 
the  United  States.  The  agreed  statement  in 
the  case  admits  it  to  be  the  property  of  the 
defendants,  the  Union  Pacific  Railway  Com- 
pany, Eastern  Division.  It  is  described  in  the 
complaint  and  admitted  in  the  answers,  as  the 
property  of  the  Railroad  Company;  and  the 
very  point  certified  to  this  court  is:  whether 
the  "property"  of  this  Railroad  Company  is  lia- 
ble to  taxation. 

It  will  not  be  claimed  that  the  United  States, 
in  its  contracts,  is  to  be  considered  or  deemed 
to  have  any  rights  or  privileges  superior  to 
any  oth'^r  person.  The  usual  principles  that 
govern  the  relations  of  mortgagor,  mortgagee 
and  the  state  authority,  govern  in  this  case  as 
in  any  other. 
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Dugan  V.  U.  S.  8  Wheat.  172;  U.  S.  v.  Tingey, 
«  Pet.  115. 

The  title  of  the  defendant  Railroad  Com- 
pany, to  the  property  in  question,  is  undis- 
puted by  the  United  States. 

In  law  and  in  equity,  the  mortgagor  on  real 
'estate  continues  the  owner  thereof  until  fore- 
'Closure. 

4  Kent,  Com.  182,  183,  Marg.  160,  161,  and  n. 
«,  p.  180;  Watkins  ▼.  Gregory,  6  Blackf.  113; 
Kinff  y.  Ins.  Co.  7  Cush.  7;  Borst  v.  Boyd,  3 
&ndf.  Ch.  501;  1  Hill,  Mort.  154,  155,  235,  380, 
300. 

This  contract,  intended  to  be  executed  in 
the  State  of  Kansas,  so  far  as  the  property  in 
question  is  concerned,  is  a  Kansas  mortgage, 
^and  governed  by  the  laws  of  the  State  of  Kan- 
sas relating  to  mortgages. 

1  U.  S.  Stat,  at  L.  02,  sec.  34,  Judiciary  Act; 
Conkl.  Tr.  143;  Swift  v.  Tyson,  16  Pet.  1; 
Amis  y.  Smith,  16  Pet.  803;  Wilcox  y.  Jackson, 
13  Pet.  517;  Carroll  y.  Safford,  8  How.  462; 
TJ.  S.  y.  Morrison,  4  Pet.  124. 

It  is  not  true  that  the  laying  of  taxes  on 
-property  that  may  fall  to  the  United  States 
oy  foreclosure  or  seizure,  conflicts  with  the 
riffhts  of  the  United  States.  For  it  is  not  oer- 
tun  that  the  Railroad  Company  will  refuse  or 
fail  to  discharge  its  obligations  to  the  General 
<3oyemment.  The  presumption  of  law  is,  that 
«very  contract  will  be  observed;  that  contracts 
are  made  to  be  kept,  not  broken;  that  the 
Kailroad  Company  will  pay  its  bonds;  will  push 
its  road  westward  as  agreed;  will  carry  gov- 
'emment  plate  and  transport  plate,  just  as  it 
Ihas  promised. 

The  argument  for  the  complainants  proceeds 
x)n  the  ground  of  a  contemplated  breach  of 
contract  on  the  part  of  the  Railroad  Company. 
It  is  true,  the  complainants  say  they  cannot 
perform  their  obligations  and  pay  taxes.  But, 
as  paying  taxes  U  a  paramount  duty  of  the 
Company,  unless  relieved  therefrom  by  com- 
pact, the  argument  of  the  complainant  goes 
to  the  extent  of  shielding  the  Company  from 
any  kind  of  pecuniary  responsibility  to  third 
parties.  This  Company's  train,  through  some 
negligence,  is  thrown  from  the  track,  and  a 
passenger  is  injured  or  killed.  By  a  parity  of 
argument,  the  Company  could  refuse  compensa- 
tion for  these  injuries,  on  the  ground  that  to 
do  so  would  impoverish  the  Comi>anv,  possibly 
to  an  extent  that  would  prevent  it  from  fulfil- 
lin^r  its  contract  with  the  General  Government. 

The  complainants  say  that,  If  you  may  tax, 
you  may  sell  the  property  for  taxes,  and  so 

•  destroy  the  lien  of  the  united  States." 

This  arsument  was  very  conclusively  an- 
swered in  Carroll  v.  Safford,  3  How.  441.  There 
the  question  arose,  whether  land  sold  by  the 
United  States,  but  yet  unpatented,  could  be 
taxed  by  the  State.  The  court,  in  affirming 
that  it  could  be  taxed,  says: 

"Michigan  does  not  warrant  the  title  for 
lands  sold  for  taxes.  The  deed,  by  the  express 
words  of  the  statute,  when  duly  executed,  may 
"be  given  in  evidence  in  the  same  manner  and 
with  like  effect  as  a  deed  regularly  acknowl- 
edged by  the  grantors.  The  government  has 
no  right  to  refuse  a  patent  to  a  bona  fide  pur- 

•  ohaser  of  land  offered  for  sale,  and  when  there 
Jbas  been  fraud  or  mistake,  the  patent  may  be 
^withheld,  and  every  purchaser  at  a  tax  sale 
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incurs  the  risk  as  to  the  validity  of  the  titla 
he  purchases." 

Tried  by  any  test,  the  property  of  this  de- 
fendant (>>rporation  is  its  own,  it  is  under  its 
control  and  it  is  not  "means*'  created  and  used 
by  the  General  Government  for  its  own  pur- 
poses. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  Union  Pacific  Railway  Company,  East- 
em  Division,  was  originally  incorporated  in 
1855,  by  the  Legislature  of  the  Territory  of 
Kansas,  as  the  Leavenworth,  Pawnee  &  West- 
em  Railroad  Company,  with  authority  to  eon- 
stmct  the  road  from  the  west  bank  of  the 
Bfissouri  to  the  westem  boundary  of  the  Terri- 
tory. Subsequently,  in  1862,  under  an  Act  of 
the  State  of  Kansas,  it  assumed  its  present 
name,  with  authority  to  unite  or  consolidate 
with  any  other  company  or  companies,  organ- 
ized or  to  be  organized,  under  the  laws  of  the 
United  States  or  of  any  State  or  Territory. 

Some  months  later,  the  Union  Bucific  Rul- 
road  Company  was  incorporated  by  Congress, 
with  power  (conferred  bv  the  original  Act  of 
1862,  and  various  amendatory  Acts)  to  con- 
struct a  railroad  and  telegraph  westward 
through  the  territory  of  the  United  States, 
from  the  hundredth  meridian  east  of  Greenwich, 
to  connect  with  the  Central  Pacific  Railroad 
Company,  incorporated  by  the  State  of  Califor- 
nia, and  so  to  form,  in  connection  with  eastern 
roads,  a  continuous  line  from  ocean  to  ocean. 
Several  other  railroad  companies,  already  in- 
corporated by  Missouri  and  Iowa,  as  well  as  the 
Company  just  mentioned,  chartered  by  Kansas, 
were  authorized  to  construct  roads  through  the 
national  territory  so  as  to  join  the  Union  Pa- 
cific road  on  the  hundredth  meridian ;  and  to  all 
these  roads  lar^  grants  of  land  were  made 
and  larffe  subsidies  engaged,  on  the  security  of 
a  second  mortgage,  on  the  condition  of  paying 
at  maturity  the  bonds  advanced  by  way  of 
subsidy,  and  of  rendering  certain  services  to 
the  government  in  the  transmission  of  messages 
and  in  the  transportation  of  mails,  troops,  mu- 
nitions and  other  property,  at  reasonable  rates 
of  compensation. 

But  neither  by  the  original  Act  nor  by  any 
amendment,  did  Congress  undertake  to  incor- 
porate any  railroad,  or  authorize  the  construc- 
tion of  any  railroad, .  within  the  limits  of  any 
State,  without  the  consent  of  the  State  con- 
cerned. And  this  iit  as  true  of  the  Union  Pa- 
cific Railway  Company,  Eastern  Division,  as  of 
any  other  of  the  roads  ai^ed  by  Conpn^ss.  In- 
deed, it  may  be  truly  said,  that  whatever  was 
done  by  Congress  in  reference  to  this  last 
named  road,  was  done  not  merely  with  the 
consent,  but  upon  the  urgent  solicitation,  of 
the  State  of  Kansas. 

The  Corporation,  however,  remained  a  State 
Corporation,  though  entitled  to  certain  bene- 
fits and  subject  to  certain  duties  under  the 
legislation  of  Congress.  In  this  case  we  have 
no  concern  with  any  of  the  connected  roads 
which  form  or  are  destined  to  form  links  in 
*this  great  chain  of  transcontinental  rail-  [*5i7 
roads.  We  have  only  to  consider  the  liabilitiea 
and  rights  of  this  particular  Corporation  in 
respect  to  taxation  u^der  state  legislation.  Ar- 
gttOMnt  has  been  heard  on  behalf  of  some  of 
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ike  oonneeted  oorporations,  only  because  of 
their  interest  in  the  question  by  reason  of  their 
similar  situation  and  circumstances  in  reference 
to  like  legislation. 

The  complainants  in  the  bill  before  us, 
which  was  filed  in  the  Circuit  Court  of  the 
58X*]  United  States  for  the  *Di8trict  of  Kan- 
sas, state  that  they  are  stockholders  of  the 
Union  Pacific  Railway  Company,  Eastern  Di- 
Tision,  one  of  the  defendants;  that  three  of  the 
defendants,  James  Blood,  John  M.  Funk  and 
William  Coy,  are  Treasurers,  respectively  of 
Douglas,  Wyandotte  and  Jefferson  Counties  in 
the  State  of  Kansas;  that  under  an  Act  of  the 
Legislature  of  that  State  certain  taxes  have 
been  imposed  on  the  railroad  and  telegraph 
property  of  the  Company,  which  the  Treasurers 
of  the  counties  named  are  proceeding  to  col- 
lect; that  the  property  of  the  Company  is 
mortgaged  to  the  United  States;  that  the  Com- 
pany is  bound  to  perform  certain  duties,  and 
ultimately  to  pay  five  per  cent,  of  its  net 
earnings  to  the  United  States;  that  the  Com- 
pany will  be  greatly  hindered  and  embarrassed 
in  the  performance  of  its  obligations  and  duties 
to  the  United  States,  if  the  taxes  imposed  shall 
be  collected;  and  that,  to  some  extent,  taxes 
of  the  same  description  have  been  already  paid 
by  the  Company,  to  the  prejudice  of  the  just 
rights  of  the  complainants  and  of  the  securi- 
ties of  the  United  States.  Upon  this  case  the 
complainants  prayed  an  injunction  to  restrain 
the  Company  from  paying,  and  the  other  de- 
fendants from  collecting,  the  taxes  assessed; 
and  a  temporary  injunction  was  allowed  by 
the  district  judge. 

The  answer  of  the  Company  admits  the  al- 
legations of  the  bill.  The  answers  of  the  three 
County  Treasurers  admit  the  assessment  of 
the  taxes  imder  the  laws  of  Kansas,  but  deny 
that  such  taxes  have  been  imposed  with  any 
view  to  impede  or  embarrass  the  Railway  Com- 
pany, and  insist  that  the  property  of  the  Com- 
pany only  bears  its  due  proportion  of  the  taxes 
levied  upon  all  property  in  the  State  of  Kan- 
sas, and  that  no  discrimination  is  made  against 
the  Company  in  the  matter  of  taxation. 

To  these  answers  no  replication  was  put  in, 
but  an  appreed  statement  of  facts  was  filed, 
which  recited  sundry  Resolutions  of  the  Kan- 
sas Legislature,  iu*ging  upon  Congress  legisla- 
tion in  aid  of  the  Railroad  Company;  and 
admits  that  the  property  of  the  Company  is 
liable,  imder  the  laws  of  Kansas,  to  be  taxed 
for  state,  county,  and  municipal  purposes; 
that  the  taxes  complained  of  have  been  as- 
58a*]  sessed  in  conformity  *with  the  Statute 
of  the  State;  that  the  Company  has  executed  a 
&*st  mortgage,  prior  in  lien  to  the  debt  of  the 
United  States,  and  that  a  table  of  earnings 
and  expenditiu'e  for  1807-8  appended  to  the 
agreed  statement  is  correct. 

Upon  these  pleadings  and  this  agreed  state- 
ment, the  question  arose  whether  the  property 
of  the  Railway  Company  described  in  the  biU 
was  subject  to  the  tax  which  the  Statutes  of 
Kansas  authorized  to  be  levied  on  all  other 
property  not  specially  exempted  for  state,  coun- 
ty and  municipal  purposes.  Upon  this  ques- 
tion the  judges  of  the  circuit  court  were  divid- 
ed in  opinion,  and  it  has  been  certified  here  for 
decision. 

The  counsel  for  the  complainants  have  just- 
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ly  said  that  this  question  Is  one  of  very  grave* 
importance. 

It  was  suggested,  rather  than  argued,  by  one 
of  them,  that  the  property  of  the  State  ia 
exempt  by  the  State  Constitution  from  taxa- 
tion; and  that  the  State,  having  reserved  to 
itself  in  the  charter  the  right  to  purchase  the 
road  at  the  end  of  fifty  years  at  a  valuation 
then  to  be  made,  upon  two  years'  notice  to  tl^e 
Company,  has,  therefore,  a  property  in  the 
road  which  cannot  be  taxed.  But  it  is  too  plain 
for  argument  that  the  interest  thus  reserved 
is  too  remote  and  too  contingent  to  be  regarded 
as  within  the  meaning  of  the  exemption. 

The  main  argument  for  the  complainants, 
however.  Is,  that  the  road,  being  constructed 
under  the  direction  and  authority  of  Congress^ 
for  the  uses  and  purposes  of  the  United  States, 
and  being  a  part  of  a  system  of  roads  thua 
constructed,  is,  therefore,  exempt  from  taxa- 
tion under  state  authority.  It  is  to  be  observed 
that  this  exemption  is  not  claimed  under  any 
Act  of  Congress.  It  is  not  asserted  that  any 
Act  declaring  such  exemption  has  ever  received 
the  sanction  of  the  National  Legislature.  But 
it  is  earnestly  insisted  that  the  right  of  ex- 
emption arises  from  the  relations  of  the  road 
to  the  General  Government.  It  is  urged  that 
the  aids  {pranted  by  Congress  to  the  road  were 
granted  in  the  exercise  of  its  constitutional 
powers  to  regulate  commerce,  to  establish  post» 
offices  and  post-roads,  to  raise  and  support  ar* 
mies,  and  to  suppress  insurrection  and  inva- 
sion; and  that  by  the  legislation  which  sup- 
plied aid,  required  security,  imposed  duties,  and 
finally  exacted,  upon  a  certain  contingency,  a 
percentage  of  income,  the  road  was  adopted  aa 
an  instrument  of  the  government,  and  as  such 
was  not  subject  to  taxation  by  the  State. 

""The  case  of  McCulloch  y.  Maryland  is  [""sSa 
much  relied  on  in  support  of  this  position.. 
But  we  apprehend  that  the  reasoning  of  the 
court  in  that  case  will  hardly  warrant  the  con- 
clusion which  counsel  deduce  from  it  in  this» 
In  that  case  the  main  questions  were:  Wheth- 
er the  incorporation  of  the  Bank  of  the  United 
States,  with  power  to  establish  branches,  waa 
an  act  of  legislation  within  the  constitutional 
powers  of  Congress,  and  whether  the  bank  and 
its  branches,  as  actually  established,  were 
exempt  from  taxation  by  state  legislation. 
Both  questions  were  resolved  in  the  affirmative. 
In  deciding  the  first  the  court  did  not  hold, 
as  counsel  suppose,  that  Congress,  under  the 
Constitution,  has  ^tbsolute  and  exclusive  power 
to  determine  whether  an  Act  of  legislation  ia 
or  is  not  necessary  and  proper  as  a  means  for 
carnring  into  effect  one  or  more  of  its  enumer- 
ated powers.  It  defined  the  words  ''necessary 
and  proper''  as  equivalent  in  meaning  to  the 
words  ''appropriate,  plainly  adapted,  not  pro- 
hibited, but  consistent  with  the  letter  and  spirit 
of  the  Constitution,"  and  held  that  the  incor- 
poration of  a  bank  with  branches  was  a  neces- 
sary and  proper  means  to  the  effectual  exercise 
of  granted  power  within  the  definition  thua 
given.  It  held  further,  that  Congress  was, 
within  this  limit,  the  exclusive  judge  as  to  the 
means  best  adapted  to  the  end  proposed,  and 
that  its  choice  of  any  means  of  the  defined 
character  was  restricted  only  by  its  own  dis- 
cretion. But  the  question,  whether  the  particu- 
lar means  adopted  was  within  the  general  grant 
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of  incidental  powers,  was  determined  by  the 
court.  A  great  part  of  the  argument  was  di- 
rected to  the  proposition  that  the  incorporation 
of  a  bank  was  an  exercise  of  incidental  power 
within  the  true  meaning  of  the  terms  '^leoes- 
sary  and  proper/'  as  explained  by  the  court — 
an  argument  which  would  have  been  quite  su- 
perfluous if  that  question  was  to  be  determined 
finally  by  the  Legislative  and  not  by  the  Ju- 
dicial Department  of  the  Government. 

We  do  not  doubt,  however,  that  upon  the 
principles  setted  by  that  jud^ent.  Congress 
may,  m  the  exercise  of  powers  incidental  to  the 
express  powers  mentioned  by  counsel,  make  or 
authorize  contracts  with  individuals  or  corpo- 
589*]  rations  *for  services  to  the  government; 
may  grant  aids,  bv  money  or  land,  in  prepara- 
tion for,  and  in  the  performance  of,  such  ser- 
vices; may  make  any  stipulation  and  condi- 
tions in  relation  to  such  aids  not  contrary  to 
the  Constitution;  and  may  exempt,  in  its  dis- 
cretion, the  agencies  employed  in  such  services 
from  any  state  taxation  which  will  really  pre- 
vent of  impede  the  performance  of  them. 

But  can  the  right  of  this  road  to  exemption 
from  such  taxation  be  maintained  in  the  ab- 
sence of  any  legislation  by  Congress  to  that 
effect  T 

It  Is  unquestionably  true  that  the  court,  in 
determining  the  second  general  question,  al- 
ready stated,  did  hold  that  the  Bank  of  the 
United  States,  with  its  branches,  was  exempt 
from  taxation  in  the  State  of  Maryland,  al- 
though no  express  exemption  was  found  in  the 
charter.  But  it  must  be  remembered  that  the 
Bank  of  the  United  States  was  a  corporation 
created  by  the  United  States;  and,  as  an  a.f^ent 
in  the  execution  of  the  constitutional  powers 
of  the  government,  was  endowed  by  the  act  of 
creation  with  all  its  faculties,  powers  and  func- 
tions. It  did  not  owe  its  existence,  or  any  of 
its  qualities,  to  state  legislation.  And  its  ex- 
emption from  taxation  was  put  upon  this 
ground.  Nor  was  the  exemption  itself  without 
important  limitations.  It  was  declared  not  to 
extend  to  the  real  property  of  the  bank  within 
the  State;  nor  to  interests  held  by  citizens 
of  the  State  in  the  institution. 

In  like  manner  other  means  and  operations 
of  the  government  have  been  held  to  be  exempt 
from  state  taxation;  as  bonds  issued  for  money 
borrowed  (Weston  v.  Charleston,  2  Pet.  467); 
certificates  of  indebtedness  issued  for  money  or 
supplies  (The  Banks  v.  The  Mayor,  ante,  57) ; 
bills  of  credit  issued  for  circulation.  Bank  v. 
Supervisors  [ante,  60].  There  are  other  in- 
stances in  which  exemption,  to  the  extent  it 
is  established  in  McCulloch  v.  Maryland,  4 
Wheat.  310,  might  have  been  held  to  arise 
from  the  simple  creation  and  organization  of 
corporations  under  Acts  of  Ongress,  as  in  the 
case  of  the  national  banking  associations;  but 
590*]  in  which  'Congress  thought  fit  to  pre- 
scribe the  extent  to  which  state  taxation  may 
be  applied.  Van  Allen  v.  The  Assessors,  3 
Wall.  573,  18  L.  ed.  229;  Bradley  v.  The  People, 
4  Wall.  459,  18  L.  ed.  433;  People  v.  Commis- 
sioners, 4  Wall.  244,  18  L.  ed.  344.  In  all  these 
cases,  as  in  the  case  of  the  Bank  of  the  United 
States,  exemption  from  liability  to  taxation 
was  maintained  upon  the  same  ground.  The 
state  tax  held  to  be  repugnant  to  the  (I!onsti- 
tution  was  imposed  directly  upon  an  operation 
or  an  inatrument  of  the  government.  That 
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such  taxes  cannot  be  imposed  on  the  operations 
of  the  government,  is  a  proposition  that  needs 
no  argument  to  support  it.  And  the  same  rea- 
soning will  apply  to  instruments  of  the  gov- 
ernment, created  by  itself  for  public  and  con- 
stitutional ends.  But  we  are  not  aware  of  any 
case  in  which  the  real  estate  or  other  property 
of  a  corporation  not  organized  under  an  Act 
of  Congress,  has  been  hela  to  be  exempt.  In  the 
absence  of  express  legislation  to  that  effect,  to 
just  contribution,  in  common  with  other  prop- 
erty,  to  the  general  expenditure  for  the  com- 
mon benefit,  because  of  the  employment  of  the 
corporation  in  the  service  of  the  government. 

It  is  true  that  some  of  the  reasoning  in  the 
case  of  McCulloch  v.  Maryland,  seems  to  favor 
the  broader  doctrine.  But  the  decision  itself 
is  limited  to  the  case  of  the  bank,  as  a  corpo- 
ration created  by  a  law  of  the  United  States, 
and  responsible,  in  the  use  of  its  franchises, 
to  the  (government  of  the  United  States. 

And  even  in  respect  to  corporations  organized 
under  the  legislation  of  Congress,  we  have  al- 
ready held,  at  this  term,  that  the  implied  limi- 
tation upon  state  taxation,  derived  from  the 
express  permission  to  tax  shares  in  the  na- 
tional banking  associations,  is  to  be  so  con- 
strued as  not  to  embarrass  the  imposition  or 
collection  of  state  taxes  to  the  extent  of  the 
permission  fairly  and  liberally  interpreted. 
Bank  of  Louisville  v.  Kentucky  [ante  701] ; 
Lionberger  v.  Rowse  [ante,  721]. 

We  do  not  think  ourselves  warranted,  there- 
fore, in  extending  the  exemption  established  by 
the  case  of  McC^iIloch  v.  I^ryland,  beyond  its 
terms.  We  cannot  apply  it  to  the  'wise  r*59x 
of  a  corporation  deriving  its  existence  from 
state  law,  exercisincc  'ts  franchise  und<>r 
state  law,  and  holding  its  property  within 
state  jurisdiction  and  under  state  protection. 

We  do  not  doubt  the  propriety  or  the  neces- 
sity, under  the  Constitution,  of  maintaining 
the  supremacy  of  the  Heneral  oovemment 
within  its  constitutional  sphere.  We  fully  reo* 
ognize  the  soundness  of  the  doctrine,  that  no 
State  has  a  ''right  to  tax  the  means  employed 
by  the  Government  of  the  Union  for  the  exe- 
cution of  its  powers."  But  we  think  there  is 
a  clear  distinction  between  the  means  em- 
ployed by  the  government  and  the  property  of 
agents  employe  by  the  government,  'taxation 
of  the  agency  is  taxation  of  the  means;  tax- 
ation of  the  property  of  the  agent  is  not  al- 
ways, or  generally,  taxation  of  the  means. 

No  one  questions  that  the  power  to  tax  all 
property,  business  and  persons,  within  their  re- 
spective limits,  is  original  in  the  States  and 
has  never  been  surrendered.  It  cannot  be  so 
used,  indeed,  as  to  defeat  or  hinder  the  opera- 
tions of  the  National  Government;  but  it  will 
be  safe  to  conclude,  in  general,  in  reference  to 
persons  and  state  corporations  employed  in 
government  service,  that  when  0)ngress  has  not 
interposed  to  protect  their  property  from  state 
taxation,  such  taxation  is  not  obnoxious  to 
that  objection.  Lane  County  v.  Oregon  [ante, 
105] ;  Bank  v.  Kentucky  [ante,  701]. 

We  perceive  no  limits  to  the  principle  of 
exemption  which  the  complainants  seek  to  es- 
tablish. It  would  remove  from  the  reach  of 
state  taxation  all  the  property  of  every  agent 
of  the  government.  Every  corporation  en- 
gaged in  the  transportation  of  mails,  or  of 
government  property  of  any   description,  by 
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Hind  or  water/  or  in  supplying  materials  for 
the  use  of  the  eovemment,  or  in  performing 
any  service  of  whatever  kind,  migLt  claim  the 
i)enefit  of  the  exemption.  The  amount  of  prop- 
erty now  held  by  such  corporations,  and  hav- 
ing relations  more  or  less  direct  to  the  National. 
Government  and  its  service,  is  very  great.  And 
this  amount  is  continually  increasing;  so  that 
S9a*]  it  may  admit  of  question  *  whether  the 
whole  income  of  the  property  which  will  re- 
main liable  to  state  taxation  if  the  princijple 
contended  for  is  admitted  and  applied  in  its 
fullest  extent,  may  not  ultimately  be  found 
Inadequate  to  the  support  of  the  state  govern- 
ments. 

The  nature  of  the  claims  to  exemptions 
which  would  be  set  up,  is  well  illustrated  by 
that  which  is  advancea  in  behalf  of  the  com« 
plainants  in  the  case  before  us.  The  very 
ground  of  claim  is  in  the  bounties  of  the  Gen- 
eral Government.  The  allegation  is,  that  the 
government  has  advanced  large  sums  to  aid  in 
construction  of  the  road;  has  contented  itself 
with  the  security  of  a  second  mortgage;  has 
made  large  grants  of  land  upon  no  condition  of 
benefit  to  itself,  except  that  the  Company  will 
perform  certain  services  for  full  compensation, 
independently  of  those  grants;  and  will  admit 
the  Government  to  a  very  limited  and  wholly 
contingent  interest  in  remote  net  income.  And 
because  of  these  advances  and  these  grants, 
and  this  fully  compensated  employment,  it  is 
claimed  that  this  State  Corporation,  owing  its 
being  to  state  law,  and  indebted  for  these  ben- 
efits to  the  consent  and  active  interposition  of 
the  State  Legislature,  has  a  constitutional 
right  to  hold  its  property  exempt  from  state 
taxation;  and  this  without  any  legislation  on 
the  part  of  Congress  which  indicates  that  such 
exemption  is  deemed  essential  to  the  full  per- 
formance of  its  obligations  to  the  government. 

We  are  unable  to  find  in  the  Constitution 
any  warrant  for  the  exemption  from  state  tax- 
ation claimed  in  behalf  of  the  complainants; 
and  must,  therefore,  answer  the  question  certi- 
fied to  us,  in  the  affirmative. 


6o5*]  •Ex  parte  In  the  Matter  of  JOSIAH 
MOKKIS  and  John  F.  Johnson,  Petitioners. 

(See  8.  C.  9  Wall.  605-610.) 

Mandate  of  this  court  must  be  obeyed — ^re-im- 
bursement  of  money  by  third  person — ^United 
States  cannot  be  ordered  to  refund. 

The  mandate  of  this  court,  requiring  the  res 
titution  of  money,  must  be  obeyed.  All  distri- 
butees  must   refund   what   tbey   have   received. 

If  a  third  person  received  anv  part  of  the  fund, 
the  rif^hts  of  the  petitioners  followed  the  money 
into  bis  hands  and  he  Is  liable  for  it. 

The  court  has  no  authority  to  order  the  united 
States  to  refund. 

[No.  12.     Orig.] 

Argued  Apr.  22,  1870.    Decided  Apr.  30,  1870. 

PETITION  for  mandamus. 
This  petition  was  filed  in  this  court  for  a 
writ  of  mandamus,  to  compel  Richard  Busteed, 
a  Judge  of  the  United  States  District  Court, 
to  execute  a  certain  mandate  of  this  court. 
The   case  is  stated   in   the  opinion  of   the 

court. 

Mr.  P.  Phillips,  for  petitioners: 

When  judgment  is  set  aside  after  execution 
for  irregularity^  there  need  be  no  scire  facias 
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for  restitution,  but  an  attachment  shall  be 
granted  upon  the  rule  for  contempt,  if  there 
be  not  a  restitution. 

Anonymous,  2  Salk.  688;  Duncan  v.  Kirk- 
patrick,  13  S.  &  R.  204. 

The  Marshal  and  District  Attorney  were  pe* 
culiarly  within  the  power  of  the  court,  in  their 
character  as  officers.  That  their  resignations 
had  taken  place  when  the  mandate  of  the  court 
was  sent  down,  does  not  affect  the  jurisdiction. 
As  to  all  past  acts,  the  power  of  the  court  is 
maintained  and  will  be  vindicated,  if  necessary, 
by  the  process  of  attachment  for  contempt. 

The  Laurens,  1  Abb.  Adm.  514;  Brockway  y. 
Wilber,  5  Johns.  366. 

This  process  of  attachment  is  frequently 
exercisea  against  persons  not  parties  to  the 
suit. 

As  for  the  rescue  of  property  on  process 
People  V.  Church,  2  Wend.  262. 

Against  referees  for  not  reporting.  Thomp* 
son  ▼.  Parker,  3  Johns.  260. 

For  not  payinsr  money  into  court.  Adams 
V.  Haskell,  6  Call.  316. 

(No  counsel  appeared  in  this  court  in  op- 
position.) 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  mandamus 
against  Richard  Busteed,  Judge  of  the  District 
Court  of  the  United  States  for  the  Middle  Dis- 
trict of  \labama. 

The  United  States  filed  an  information  in 
the  District  Court  for  the  Middle  District  of 
Alabama,  against  certain  bales  of  cotton  which, 
it  was  alleged,  were  liable  to  seizure  and  con- 
fiscation, and  had  come  into  the  possession  of 
the  petitioners.  The  court  entered  a  personal 
decree  against  them  for  the  value  of  the  cotton. 
They  brought  the  case  here  by  appeal.  This 
court  reversed  the  judgment  and  remanded  the 
cause,  with  directions  to  the  district  court  'to 
cause  restitution  to  be  made  to  the  appellants 
of  whatever  *they  have  been  compelled  [*6o6 
to  pay  under  that  decree."  A  mandate  to  this 
effect  was  sent  to  the  district  coivt.  Nothing 
effectual  has  been  done  under  it.  The  petition, 
which  is  the  foundation  of  this  proceeding,  was 
filed  in  this  court.  The  district  judge  waived  the 
issuing  of  a  rule  to  show  cause,  and  submitted 
a  return  by  which  the  following  facts  appear. 

After  the  rendition  of  the  decree  the  judge 
made  an  order  directing  the  money,  when  col- 
lected, to  be  distributed  as  therein  prescribed. 
Five  per  cent,  was  to  be  paid  to  F.  Q.  Smith, 
the  attorney  of  the  United  States;  one  per 
cent,  to  John  Hardy,  the  Marshal;  one  per 
cent,  to  E.  C.  F.  Blake,  the  clerk  of  the  court; 
and  one  half  of  the  entire  amoimt,  less  costs 
and  charpres,  to  E.  R.  McCrosky,  the  informer. 
The  other  half  was  to  be  held  in  the  registry 
of  the  court,  subject  to  the  order  of  the  Secre- 
tary of  the  Treasury.  A  fi.  fa.  was  issued  on 
the  decree,  and  the  full  amount  collected  from 
the  petitioners.  The  mandate  of  this  court 
was  presented  to  the  district  court,  and  pro- 
ceedings instituted  to  enforce  the  order  of  res- 
titution. Written  answers  were  filed  by  the 
parties  who  were  brought  before  the  court. 

McCrosky,  the  informer,  was  beyond  the 
limits  of  the  State  of  Alabama.  He  did  not  ap- 
pear or  answer.  The  district  attorney  admit- 
ted that  he  had  received  the  amount  adjudged 
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to  him;  but  insisted  that  he  had  a  right  to 
hold  it.  In  his  oral  examination  before  the 
court  it  was  proposed  to  show  by  his  testi- 
mony that  he  had  received  a  large  part  of  the 
money  paid  to  the  informer.  This  was  ob- 
jected to  by  his  counsel,  and  the  objection  was 
sustained  by  the  court. 

The  clerk  answered  that  he  had  received 
nothing  under  the  order. 

The  Marshal  answered  that  after  paying 
Smith  and  McCrosky,  he  had  deposited  the 
residue,  less  the  costs  of  the  case,  m  the  First 
National  Bank  of  Selma,  pursuant  to  instruc- 
tions from  the  Interior  Department.  That 
bank  has  since  failed,  and  is  now  in  the  hands 
of  a  receiver.  The  receiver's  answer  is  in  the 
case,  but  requires  no  particular  notice. 
607*]  *Under  these  circumstances  the  district 
judge  was  at  a  loss  how  to  execute  the  man- 
date heretofore  sent  to  him,  and  submits  him- 
self to  this  court  for  further  instructions. 

The  duty  of  the  district  court  is  simple  and 
obvious,  and  its  power  ample.  The  mandate 
of  this  court  must  be  obeyed  as  far  as  prac- 
ticable. All  the  distributees  within  reaoti  of 
the  territorial  jurisdiction  of  the  court,  except 
the  United  States,  must  be  required  by  the 

? roper  order  to  refund  what  they  have  received, 
f  they  fail  to  do  so,  they  should  be  dealt  with 
promptly,  by  attachment,  for  contempt.  This 
will  in  nowise  interfere  with  any  other  remedy 
to  which  the  petitioners  may  be  entitled,  ex- 
cept that  they  cannot  be  paid  twice. 

If  Smith,  the  district  attorney,  received  from 
McCroeky  any  part  of  the  fund  ordered  to  be 
paid  to  the  latter,  the  rights  of  the  petitioners 
foUowed  the  money  into  his  hands,  and  he  is 
liable  for  it.  Taylor  v.  Plumer,  3  Maule  &  S. 
602;  Oliver  v.  Piatt,  8  How.  401.  He  should 
have  been  required  to  disclose  the  facts  touch- 
ing that  subject,  and  if  they  were  as  the  pe- 
titioner sought  to  show,  he  should  have  been 
required  to  restore  the  money  so  received,  as 
well  as  that  which  was  paid  to  him  under  the 
order  of  distribution. 

McCrosky  being  beyond  the  reach  of  the 
court,  no  order  can  be  made  in  relation  to  him. 
He  will  be  amenable  to  a  suit  at  law  wherever 
he  may  be  found. 

The  circumstances  of  the  Marshal's  deposit 
should  be  inquired  into.  If  the  money  in  ques- 
tion was  deposited  in  the  Bank  of  Selma,  pur- 
suant to  instructions  from  the  proper  autnor- 
ity,  he  is  exonerated.  In  that  event,  the  proper 
C(»^ificate  should  be  given  by  the  court  to  the 

Setitioners,  and  they  must  be  left  to  seek  re- 
ress  in  the  appropriate  manner.  The  court 
has  no  authority  to  order  the  United  States  to 
refund. 

A  writ  of  mandamus  will  be  sent  to  the  Dis- 
trict Court,  directing  it  to  proceed  to  execute 
the  mandate  of  this  court  in  conformity  to  this 
opinion. 

BENJAHIN  P.  IRVINE,  Plff.  in  Err., 

v. 

JOHN  R.  IRVINE. 

(See  S.  G.  9  Wall.  617-630.) 

Estopped  by  deed — ^new  title — ^Acts  of  Congress 
— ^uuant's  deed  only  voidable— confirmation 
of,  how  made— evidence  of. 

Where  one  makes  a  deed  of  land,  covenanting 
therein  that  be  is  the  owner,  and  be  snbseqnently 
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acqolres  a  new  title,  his  new  title  innres  to  thm 
benefit  of  bis  grantee. 

A  patent  given  to  a  parcbaser  of  government 
land  Is  not  a  new  jtcqoisltion  of  title.  It  Is  oalv 
a  coniinnation  of  a  right  which  be  bad  before  tb# 
patent  was  made. 

,  Tbe  AHs  of  Sep.  4,  1841,  Hay  29,  1830.  and 
^an.  28,  1882,  relate  only  to  preemptive  rights 
conferred  apon  actual  settlers. 

An  Infant's  deed  Is  not  void ;  It  passes  tbe  title 
of  tbe  land  to  bis  grantee. 

A  confirmation  or  tbe  deed  after  tbe  Infant  be- 
comes of  age,  may  be  by  an  act  of  a  ebaraeter 
less  solemn  tban  Is  tbe  act  of  avoiding  a  deed. 

If,  after  becoming  of  age,  be  receives  from  bis 
grantee  a  lease  of  part  of  the  land.  It  is  evidence 
of  confirmation. 

Whether  tbe  evidence  sbows  an  afllrmance  or 
not.  Is  a  question  for  tbe  jury  and  not  for  the 
court.  If  there  Is  any  tending  to  show  It. 

[No.  19d.] 
Submitted  Apr.  26, 1870.   Decided  Apr.  80, 187a 

THIS  is  an  action  or  ejectment  brought  in 
the  court  below  by  the  plaintiff  in  error  to 
recover  certain  lots  in  St.  Paul. 

He  claims  under  a  patent  from  the  United 
States,  dated  Oct.  8,  1849. 

The  defendant  claUns  under  a  deed  from  the 
plaintiff,  dated  May  8,  1849. 

The  plaintiff  objected  to  the  introduction  of 
this  deed;  it,  having  been  executed  prior  to 
the  issue  of  the  patent,  did  not  convey  the  es- 
tate acquired  thereby. 

The  court  having  overruled  this  objeetion, 
the  plaintiff  excepted. 

It  is  admitted  that  the  plaintiff  waa  a  minor 
when  the  deed  of  May  8,  1849,  was  executed. 

The  plaintiff,  being  called  as  a  witneaa,  tes- 
tified that,  when  he  executed  tbe  deed,  he  was 
under  twenty-one  years  of  age;  and  that  be 
was  really  forced  by  his  brother,  the  defendant, 
who  was  some  sixteen  years  his  senior,  to 
deed  the  property  to  him. 

It  appeared  that  the  plaintiff  preempted  the 
land;  that  he  paid  for  it  Feb.  21, 1849,  and  took 
an  informal  receipt  for  it  of  that  date,  which 
was  subsequently  replaced  by  a  formal  dupli- 
cate, but  of  what  date  does  not  appear. 

The  plaintiff  then  rested,  and  the  defend- 
ant's counsel  then  put  in  evidence  under  ob- 
jections and  exceptions  by  the  plaintifTs  coun- 
sel: 

A  written  lease  dated  May  8, 1854,  from  the 
defendant,  John  R.  Irvine,  to  himself,  the  plain- 
tiff, and  two  other  persons  doing  business  under 
the  firm  name  of  J.  R.  Irvine  &  Co.,  of  a  cer- 
tain warehouse,  situatea  on  a  parcel  of  the 
land  described  in  the  patent,  and  in  the  deed 
of  May  8,  1849,  but  not  on  any  part  of  the 
premises  described  in  the  declaration. 

And  the  defendant's  counsel  offered  to  prove 
by  the  testimonv  of  the  defendant,  that  after 
tne  deed  from  plaintiff  to  defendant  of  May  8, 
1849,  and  before  the  commencement  of  this  suit, 
large  and  valuable  improvements  to  the 
amount  of  $40,000  had  been  erected  on  por- 
tions of  the  land  described  in  said  deed,  but  bo 
part  of  them  on  the  premises  described  in  the 
declaration  in  this  case;  and  under  the  objee- 
tion  and  exception  of  the  plaintiff's  oouiud, 
defendant's  counsel  was  allowed  to  and  did  in- 
troduce said  testimony,  and  evidence  to  show 
by  competent  witnesses,  that  sometime  in  186S 
or  1854,  the  defendant  applied  to  plaintiff  to 
get  him  to  execute  to  aefendant  a  deed  of 
the  premises  described  in  said  deed  of  8th  May, 
1849,  and  that  plaintiff  refused  to  execute  the 
same*  saying  that  if  he  had  any  rights  to  said 
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property,  he  intended  to  bold  on  to  tbem;  and 
also  that  in  1858  he  gave  notice  to  the  news- 
papera  of  St.  Paul  that  he  claimed  to  be  the 
owner  of  the  premises  described  in  said  pat- 
ent, and  that  the  deed  of  May  S,  1840,  was 
Toid. 

The  connsel  for  the  plaintiff  requested  the 
court  to  give  to  the  jury  the  following  in- 
structions: 

First.  That  the  deed  in  evidence  from  plain- 
tiff to  defendant,  dated  May  8,  1849,  did  not 
pass  the  estate  acquired  subsequently  under  the 
patent  in  evidence,  from  the  government  to  the 
plaintiff,  even  assuming  the  majority  of  the 
plaintiff  at  the  time  of  its  execution.  But  the 
court  declined  so  to  instruct  the  jury. 

Second.  If  the  jury  find  that  the  said  deed 
was  executed  by  the  plaintiff  while  under  age, 
(and  the  evidence  is  uncontroverted  on  ihsLt 
point)  the  said  deed  is  void.  But  the  court  de- 
clined so  to  instruct  the  jury. 

A  deed  of  land  executed  by  an  infant,  may 
be  avoided  by  the  infant  after  he  becomes  of 
age,  at  any  time  within  the  period  of  the 
Statute  of  Limitations,  which  in  this  state  is 
twenty  years;  that  is,  he  may  in  such  case  in 
this  State  avoid  his  deed  at  any  time  within 
twenty  years  after  he  becomes  of  age.  And 
the  court  instructed  the  jury  that  such  was 
the  law,  unless  the  infant  had  previously  rati- 
fied the  deed. 

Such  avoidance  may  be  by  another  deed  of 
same  land  to  another  grantee  after  the  infant 
becomes  of  age,  or  it  may  be  by  suit  or  by 
other  similar  unequivocal  act.  And  the  court 
so  instructed  the  jury. 

In  case  of  sale  or  deed  of  real  estate  by  an 
infant,  there  must  be  some  act  of  affirmance 
by  him  after  he  becomes  of  age,  as  solemn  in 
character  as  the  original  act  itself;  otherwise 
the  deed  may  be  avoided  by  him  at  any  time 
before  the  Statute  of  Limitations  bars  him. 
Mere  acquiescence,  however  long,  if  short  of  the 
Statute  of  Limitations,  is  not  sufScient.  The 
act  of  confirmation  must  be  of  such  solemn  and 
undoubted  nature  as  to  establish  a  clear  inten- 
tion to  confirm  the  deed  after  a  full  knowledge 
that  it  was  voidable.  And  the  court  declined  to 
instruct  the  jury  that  the  act  of  affirmance 
must  be  as  solemn  in  character  as  the  original 
deed  itself;  but  stated  that  mere  acquiescence 
is  not,  of  itself,  sufficient  evidence  of  affirmance, 
and  that  the  ratification  or  affirmance  must 
be  of  a  clear  and  uneouivocal  character,  show- 
ing the  intention  of  tne  infant  to  confirm  his 
deed. 

There  is  no  evidence  whatever  of  any  affirm- 
ance or  confirmation  of  the  deed  in  this  case 
by  the  plaintiff  after  ne  became  of  age,  of  the 
nature  and  character  required.  The  evidence 
in  this  case  shows  no  affirmance  of  this  deed 
by  the  plaintiff  after  he  became  of  a^.  But 
the  court  declined  so  to  instruct  the  jury. 

Ko  agency  or  trust  binding  on  the  plaintiff 
has  been  shown  to  have  been  created  or  to  have 
existed  between  the  plaintiff  and  defendant 
during  the  infancy  of  the  former.  No  contract 
is  binding  on  an  infant  made  b^  him  during 
his  infancy,  except  for  necessaries.  And  the 
court  instructed  the  jury  that  the  latter  por- 
tion of  this  request  was  true,  and  that  al- 
though an  agency  or  trust  could  not  be  creat- 
ed, bmdinff  upon  the  infant,  still  if  there  was 
subsequeiu  ratification  by  the  infant  of  acts 
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done  during  his  infancy,  he  would  be  bound 
by  them. 

Even  had  the  plaintiff  been  of  full  age  when 
the  defendant  g^ve  him  the  money  to  enter 
the  land,  as  defenduit  testifies,  and  directed 
him  to  enter  the  land  for  defendant,  as  defend- 
ant testifies,  and  the  said  plaintiff  had  entered 
the  land  in  his  own  name,  still  the  defendant 
could  not  have  compelled  the  plaintiff  in  law  or 
equity  to  deed  or  convey  the  property  to  him. 
And  the  court  declined  to  so  instruct  the  jury, 
upon,  the  ground  that  it  was  admitted  by  the 
defendant  that  said  plaintiff  was  not  of  full 
a^  when  the  money  to  enter  the  land  was 
given  him  and,  consequently,  this  request  had 
no  application  to  the  case  in  hand. 

No  trust  has  been  shown  in  this  case  between 
the  parties  to  this  suit,  by  which  the  defendant 
could  have  enforced  a  conveyance  of  the  land 
from  said  plaintiff  to  him.  And  the  court  de- 
clined to  instruct  the  jury  as  above  requested, 
but  said  that  there  had  been  evidence  on  the 
part  of  the  defendant,  going  to  show  that  the 
plaintiff  was  employed  to  enter  the  land  in 
question  and  would  be  bound  by  it  although 
an  infant,  as  he  afterwards  affirmed  his  act. 

Even  if  the  plaintiff  had  entered  the  land  as 
ageht  for  the  defendant,  and  had  entered  it 
in  his  own  name  contrarv  to  instructions  of 
his  principal;  yet,  if  the  defendant  afterwards 
approved  of  such  entry,  such  approval  was  a 
ratification  of  said  entry.  And  the  court  in- 
structed the  jury  that  this  might  be  true;  but 
the  evidence  showed  that  the  infant  had  con- 
veyed the  land  after  entry  by  him,  and  it  was 
for  the  jury  to  say  whether  he  had  ratified  his 
deed. 

No  acts  of  affirmance  by  the  plaintiff  have 
any  bearing  in  this  case,  except  they  relate  to 
the  property  described  in  the  declaration,  and 
all  the  evidence  on  this  point,  except  as  to 
the  lots  described  in  the  declanition,  must  be 
excluded  and  disregarded  by  the  jury.  And 
the  court  declined  so  to  instruct  the  jury. 

To  all  and  singular  whick.  refusals  and  in- 
structions the  counsel  for  plaintiff  excepted. 

And  the  said  judge  of  said  court  did  then 
and  there  further  instruct  said  jury  as  to  four, 
five  and  six  of  said  instructions,  so  prayed  by 
said  plaintiff's  counsel,  as  aforesaid. 

The  question  here  is  not,  whether  there  has 
been  an  avoidance.  The  defense  is,  that  the 
deed  has  been  ratified  by  plaintiff.  I  am  of 
the  opinion  that  said  ratification  should  be,  if 
not  equally  solemn,  of  a  clear  and  unequivocal 
character,  showing  the  intention  of  the  party 
to  confirm  the  deed.  An  avoidance  mav  be  by 
a  deed  to  a  third  party,  or  as  held  in  this  coun- 
try, in  other  ways.  But  the  deed  from  plain- 
tiff to  defendant  was  not  void;  it  was  simply 
voidable  and  passed  the  title  absolutely,  until 
by  some  adequate  act  he  afiirmed  it.  The  ques- 
tion is:  has  it  been  disaffirmed  or  ratified  by 
Elaintiff  since  he  became  of  age  t  All  the  facta 
1  proof,  such  as  leasing  part  of  the  property, 
remaining  in  the  vicinity  a  long  time  without 
asserting  his  claim,  while  valuable  improve- 
ments were  being  put  on  the  pronerty,  are  to 
be  considered  by  the  jury  in  deciaing  whether 
there  has  been  a  ratification  by  plaintiff;  but 
mere  acquiescence  does  not  amount  to  a  rati- 
fication. The  authorities  are  somewhat  oon- 
fiicting  as  to  what  is  necessary  to  constitut*^ 
an  avoidance.    Lord  Lyndhurst  was  of  opinion 
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that  a  deed  was  necessary  to  'avoid  a  deed 
given  while  under  age.  I  think  that  tnis  doc- 
trine is  perhaps  sound  and  ought  to  have  been 
held  in  this  country;  but  it  has  been  held  in 
this  country,  that  an  infant  may  avoid  his 
deed  by  going  upon  the  land  and  by  bringing 
suit,  etc 

And  with  the  foregoing  qualifications,  the 
6th  instruction  asked  by  tne  plaintiffs  counsel 
is  correct,  with  the  exception  that  the  counsel 
has  reversed  the  application  of  the  law  in  his 
proposition.  The  act  of  avoidance,  and  not  the 
ratification,  is  what  the  law  requires  to  be 
equally  solemn  with  the  conveyance. 

To  which  instructions,  in  so  far  as  they 
differ  from,  or  changed,  or  qualified  the  said  in- 
structions so  prayed  by  said  plaintiff's  counsel 
as  aforesaid,  the  counsel  for  plaintiff  excepted. 

And  the  said  judge  of  said  court  did  then 
and  there  further  instruct  said  jury,  that  there 
had  been  evidence  on  the  part  of  defendant, 
going  to  show  that  the  plaintiff  was  employeu 
as  an  agent  to  enter  the  land  in  question; 
and  although  an  infant,  if  he  afterwards  af- 
firmed his  affency,  he  would  bo  bound  by  the 
terms  of  such  agency;  to  which  instruction  the 
plaintiff^s  counsel  excepted. 

The  verdict  and  judgment  of  the  court  below 
having  been  in  favor  of  the  defendant,  the 
plaintiff  sued  out  this  writ  of  error. 

Messrs.  Lorenxo  Allis  and  W.  H.  Peckham, 
for  plaintiff  in  error: 

The  court  erred  in  admitting  the  deed  from 
defendant,  of  May  8, 1849. 

It  could  not  convey  the  estate  and  title  sub- 
sequently acquired  by  the  plaintiff  under  the 
patent. 

If  it  be  regarded  as  an  attempt  to  convey  or 
assign  the  rights  secured  to  the  plaintiff  by  his 
preemption  of  this  land,  it  was  void,  and  also 
the  Act  of  Congress  of  Sep.  4,  1841,  by  virtue  of 
which  the  preemption  was  made. 

5  Stat,  at  L.  465,  sec.  10,  et  seq.;  6  Stat,  at 
li.  sec.  12,  p.  456;  Taylor  v.  Baker.  1  Cranch, 
245;  Arbour  v.  Nettles,  12  La.  Ann.  217;  Penn 
V.  Ott,  12  La.  Ann.  233;  McCue  v.  Smitn,  0 
Minn.  256;  Cundiff  v.  Orms,  7  Port.  58;  Marks 
T.  Dickson,  20  How.  601,  16  L.  ed.  1002;  see, 
«]so,  Act,  May  20,  1830,  4  Stat,  at  L.  420; 
Act,  Jan.  23,  1832,  4  Stat,  at  L.  496. 

If  the  deed  of  May  8, 1840,  was  void,  as  com- 
ing within  the  prohibition  of  section  12  of  the 
Act  of  1841,  the  covenants  therein  contained 
would,  of  course,  be  entirely  inoperative  for 
any  purpose. 

A  deed,  void  in  its  granting  part,  cannot 
certainly  be  operative  as  a  conveyance  by  vir- 
tue of  its  covenants. 

2  HiU,  Real  Prop.  419. 

The  court  erred  m  allowing  the  defendant  to 
show  that  large  and  valuable  improvements  to 
the  amount  of  $40,000  had  been  erected  on  por- 
tions of  the  land  described  in  said  deed,  but  no 
Sart  of  them  on  the  premises  described  in  the 
eclaration;  and  erred,  also,  in  allowing  the  de- 
fendant to  put  in  evidence  the  lease  of  a  ware- 
house located  on  a  part  of  the  premises  de- 
scribed in  said  deed,  but  not  on  any  part  of  the 
premises  described  in  the  declaration. 

Ihe  only  conceivable  view  in  which  this  evi- 
dence could  be  offered  is,  that  it  tends  to  prove 
the  confirmation  of  the  deed  of  May  8,  1849,  by 
the  plaintiff  after  he  became  of  age. 


But  it  is  no  evidence  of  such  confirmation; 
because;  first,  it  does  not  affect  the  property 
described  in  the  declaration. 

Second.  In  the  case  of  sale  or  deed  of  real  es- 
tate by  an  infant,  the  act  of  affirmance  by  him 
after  he  becomes  of  age  must  be  as  solemn  in 
character  as  the  original  act  itself.  Mere  ac- 
quiescense,  however  long,  if  short  of  the  Stat- 
ute of  Limitations,  is  not  sufficient.  The  act  of 
confirmation  must  be  of  such  solemn  and  un- 
equivocal nature  as  to  establish  a  clear  inten- 
tion to  confirm  the  deed  after  a  full  knowledge 
that  it  was  voidable. 

Without  some  clear,  intentional,  positive  and 
solemn  act  of  ratification  of  this  deed,  by  the 
plaintiff  after  he  became  of  age,  he  was  at  lib- 
erty to  disaffirm  or  avoid  it  any  time  within 
the  statutory  period  of  twenty  years. 

The  evidence  then,  offered  and  admitted,  was 
wholly  incompetent  and  irrelevant  for  the  pur- 
pose of  showing  the  ratification  or  confirmation 
of  the  deed  of  May  8,  1849,  by  the  plaintiff 
after  he  became  of  age. 

It  should  have  been  excluded. 

Tucker  v.  Moreland,  10  Pet.  65;  Jackson  v. 
Carpenter,  11  Johns.  542,  543;  Jackson  v.  Bur- 
chin,  14  Johns.  124;  Curtin  v.  Patton,  11  Serg. 
&  R.  309;  Drake  v.  Ramsay,  5  Ohio,  251;  Cres- 
inger  v.  Welch,  15  Ohio,  156,  193;  Boody  v. 
McKenney,  23  Me.  517;  Ins.  Co.  v.  Noyes,  32 
N.  U.  345;  Voorhees  v.  Voorhees,  24  Barb.  150; 
Rogers  v.  Hurd,  4  Day,  57 ;  Zouch  v.  Parsons,  3 
Burr.  1794;  Hoyle  v.  Stowe.  2  Dcv.&B.  (N.C.). 
320;  2  Greenl.  Ev.  sees.  362-368,  and  author- 
ities there  cited;  Chit.  Cont.  pp.  145-147,  au- 
thorities cited  in  n.;  Story,  £q.  Jur.  sees.  222. 
223,  240,  242. 

There  was  absolutely  no  evidence  of  any  act 
on  the  part  of  the  plaintiff  after  his  majority, 
either  prior  to  or  after  the  issuance  of  the  pat- 
ent, tending  to  prove  any  affirmance  of  his  em- 
ployment by  defendant  in  entering  the  land; 
and  moreover,  such  an  employment,  had  it  ex- 
isted, would  have  come  directly  within  the  pur- 
view of  the  Act  of  Sep.  4,  1841,  and  would  have 
constituted  the  very  mischief  which  section  12 
of  that  Act  was  intended  to  prevent.  The  em- 
ployment would,  therefore,  have  been  void,  and 
nenoe  could  not  afterwards  have  been  aflirmed. 

There  are,  then,  but  two  questions  presented 
by  the  case  at  bar: 

First.  Was  the  deed  of  May  8,  1849,  void  uy 
reason  of  its  contravening  the  Act  of  Congress 
of  Sep.  4,  1841 T  Or  was  it  ineffectual  to  pass 
the  subsequently  acouired  title  and  estate  of 
the  plaintiff,  under  tne  patent  of  Oct.  8,  1849T 

Second.  If  the  deed  wns  merely  voidable,  by 
reason  of  the  infancy  of  the  grantor,  did  he, 
after  he  became  of  age,  affirm  the  deed? 

(No  counsel  appeared  in  this  courw  for  the 
defendant  in  error.) 

Mr.  Justice  Strong  delivered  the  opinion  of 
tho  court: 

Though  the  exceptions  found  in  this  record 
are  numerous,  the  questions  which  they  pre- 
sent are  few.  If  the  answers  given  to  the  re- 
quests of  the  plaintiff  for  instructions  to  the 
jury  were  correct,  it  is  certain  that  the  objec- 
tions made  by  him  to  the  admission  of  evidence 
were  unfounded.  Those  objections  wem  all 
based  upon  the  assumption  that  the  evidence 
offered  was  immaterial  and  irrelevant  to  the 
issue.    Whether    the    assumption    was    well 
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Sounded  will  be  seen  wben  we  consider  the 
w  of  tlie  case  as  expounded  in  the  charge  to 
the  jury. 

The  plaintiff  submitted  twelve  propositions, 
which  he  asked  should  be  given  to  the  jury  as 
instructions.  The  first  was,  in  substance,  that 
the  deed  of  May  8th,  1840,  from  the  plaintiff 
to  the  defendant,  did  not  pass  the  estate  ac- 
quired by  the  plaintiff  under  the  patent  from 
the  United  States  made  subsequently,  to  wit: 
on  the  8th  of  October,  A.  D.  1849,  and  that  it 
would  not  have  passed  the  estate  had  the  plain- 
tiff attained  his  majority  before  the  deed  was 
made.  It  is  a  general  rule,  that  when  one 
makes  a  deed  of  land,  covenanting  therein  that 
he  is  the  owner,  and  subseouently  acquires  an 
outstanding  and  adverse  title,  his  new  acquisi- 
tion inures  to  the  benefit  of  his  grantee,  on  the 
principle  of  estoppel.  As  the  de^  of  the  plain- 
tiff in  this  case  contained  an  assertion  that  he 
was  well  seised  in  fee,  and  had  good  n^t  to 
•ell  and  convey  in  fee,  it  would  not  be  difficult, 
were  it  neoessarv,  to  show  .that  in  talcing  the 
patent  he  was,  in  law,  acting  for  his  grantee. 
But  it  is  not  necessary  to  rely  upon  that  prin- 
ciple. The  evidence  in  the  case  was,  that  prior 
to  his  deed  to  the  defendant,  to  wit :  on  the  21st 
of  February,  1849,  he  had  bought  the  land  from 
the  government,  and  had  paid  all  the  purchase 
money.  The  patent  subsequently  given  to  him 
6a6*]  *was  therefore,  not  a  new  acquisition  of 
title.  It  was  onl^  a  confirmation  of  the  right 
which  he  had  acquired  before  the  deed  was  made. 

But  it  is  argued,  on  behalf  of  the  plaintiff, 
that  the  deed  was  inoperative,  because  it  was 
forbidden  by  the  12th  section  of  the  Act  of 
Congress  of  September  4,  1841  (5  Stat,  at  L. 
456),  which  granted  preemption  rights,  and  en- 
acted that  any  grant  or  conveyance,  made  be- 
fore the  entry  of  the  land,  shall  be  null  and 
void,  except  in  the  hands  of  bona  fide  purchas- 
ers for  a  valuable  consideration.  To  this  it 
may  be  answered,  that  neither  that  Act  nor  the 
AcU  of  May  29,  1830,  and  January  23,  1832, 
have  any  application  to  the  present  case.  They 
relate  to  preemptive  rights  conferred  upon  ac- 
tual settlers.  The  plaintiff  did  not  enter  the 
land  in  dispute  under  either  of  these,  and  no 
Act  of  Congress  deprived  him  of  the  power  to 
sell  and  convey  after  he  had  made  an  entry  and 
paid  all  the  purchase  money,  though  before  he 
had  received  his  patent.  The  court  could  not 
then  have  aifirmed  the  proposition  which  the 
plaintiff  submitted. 

His  second  point  was,  that  the  deed  was  void 
because  made  by  the  plaintiff  during  his  minor- 
ity. This  the  court  refused  to  affirm.  What- 
ever may  have  been  the  doubts  once  enter- 
tained, it  has  long  been  settled  that  the  deed  of 
an  infant,  being  an  executed  contract,  is  only 
voidable  at  his  election;  that  it  is  not  void. 
It  operates  to  transmit  the  title.  And  there 
are  some  cases,  of  which  the  present,  in  one  as- 
pect of  it,  may  possibly  have  been  one,  in  which 
such  a  deed  is  held  to  be  not  even  voidable. 
They  are  those  in  which  the  infant,  by  making 
the  conveyance,  does  only  what  the  law  would 
have  compelled  him  to  do.  Zouch  v.  Parsons,  3 
Burrow,  1794.  Whether  this  was  such  a  deed 
need  not  be  considered;  for  conceding  that  it 
was  not,  clearly  it  was  not  void. 

The  third  proposition  of  the  plaintiff  does 
not  appear  in  the  record. 
9  Wau» 


The  fourth  and  fifth  were  affirmed,  and  the 
sixth  was  answered  correctly. 

*The  minority  of  the  plaintiff  at  the  [*6s7 
time  when  he  made  his  deed  to  the  defendant 
was  an  admitted  fact,  and  this  suit  was  an  at- 
tempt to  avoid  the  deed.  The  evidence  disclosed 
nothing  that  could  amount  to  an  avoidance  of 
the  deed  before  the  suit  was  brought;  nothing 
which  the  law  recognizes  as  an  act  of  avoid- 
ance. The  struggle  at  the  trial  was  over  the 
nttion,  whether  the  plaintiff  had  not  con- 
ed the  deed  after  he  came  of  age?  He  con- 
tended, and  he  asked  the  court  so  to  instruct 
the  jury,  that  an  act  of  affirmance  must  be  of 
as  solemn  a  character  as  the  deed  itself.  This 
instruction  the  court  declined  in  terms,  stating, 
however,  that  mere  acquiescence,  however  long, 
if  short  of  the  statutory  period  of  limitations, 
is  not  sufficient,  and  that  an  act  of  confirnui- 
tion,  if  not  equally  solemn  with  the  deed,  must 
be  of  such  a  solemn  and  undoubted  nature,  of 
such  a  clear  and  unequivocal  character,  as  to 
establish  a  clear  intention  to  confirm  the  deed 
after  a  full  knowledge  that  it  was  voidable. 
Certainly  this  was  all  that  the  plaintiff  had  a 
r^ht  to  demand.  There  is  a  well  recognized 
distinction  between  the  nature  of  those  acts 
which  are  necessary  to  avoid  an  infant's  deed, 
and  the  character  of  those  that  are  sufficient 
to  confirm  it.  The  authorities  frequently  as- 
sert that  such  a  deed  cannot  be  avoided  ex- 
cept by  some  act  equally  solemn  with  the  deed 
itself.  Some  assert  that  it  cannot  be  done  by 
anything  short  of  an  entry;  and  this  whether 
the  deed  operates  by  livery  of  seisin,  or  trans- 
mits the  title  by  virtue  of  the  Statute  of  Uses. 
Others  hold  that  it  may  be  avoided,  without  a 
previous  entry,  by  another  deed  made  to  a  dif- 
ferent grantee.  But  all  the  authorities  recog- 
nize the  doctrine,  that  acts  which  would  be  in- 
sufficient to  avoid  such  a  deed  may  amount  to 
an  affirmance  of  it.  While,  generally,  it  has 
been  held  that  mere  acquiescence,  thoush  long 
continued,  will  not  suffice;  yet  even  that,  in 
connection  with  other  drcumstanoes,  may  es- 
tablish a  ratification.  Cresinger  v.  The  Lessee  of 
Welch,  16  Ohio,  193;  Drake  r.  Ramsay,  6  Ohio, 
251;  Ferguson  v.  Bell,  17  Missouri,  347;  Bost- 
wick  V.  Atkins,  3  N.  Y.  63.  And,  where  an  in- 
fant had  sold  land,  and  ^after  coming  of  [*6a8 
age  saw  the  purchaser  making  large  expendi- 
tures in  valuable  improvemenU  upon  the  land 
sold,  and  said  nothing  in  disaffirmance  for  four 
years  (facts  very  like  those  appearing  in  this 
case),  it  was  held  that  the  circumstances  were 
not  such  as  to  excuse  this  long  silence,  and 
there  being  evidence  that  after  he  had  reached 
twenty-one  years  of  age  he  had  said  that  he 
had  sold  the  land,  had  been  paid  for  it,  and 
was  satisfied,  and  had  authonzed  an  offer  to 
purchase  it,  it  was  ruled,  as  a  legal  conclusion, 
that  he  had  confirmed  his  deed.  Wheaton  v. 
East,  6  Yerg.  41-62.  So  in  Wallace's  Lessee 
V.  Lewis,  4  Harr.  75,  it  was  adjudged  that  an 
infant's  acquiescence  in  his  deea  for  four  years 
after  he  came  of  age,  in  view  of  extensive  im- 
provements made  upon  the  property,  amounted 
to  a  confirmation.  See,  also,  Hartman  v.  Ken- 
dall, 4  Indiana,  405. 

There  is  reason  for  this  distinction  between 
the  effect  of  acts  in  avoidance  and  that  of  acts 
of  confirmation.  We  have  seen  that  an  infant's 
deed  is  not  void;  it  passes  the  title  of  the  land 
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to  his  grantee.  Now,  if  the  deed  be  avoided 
the  ownership  of  the  land  is  re-transferred. 
The  seisin  is  changed.  There  is  fitness  in  a  rule 
that  title  to  land  shall  not  pass,  by  acts  less 
solemn  than  a  deed;  that  its  ownership  shall 
not  be  devested  by  anything  inferior  to  that 
which  conferred  it.  On  the  other  hand,  a  con- 
firmation passes  no  title;  it  effects  no  change 
of  property;  it  disturbs  no  seisin.  It  is,  there- 
fore, itself  an  act  of  a  character  less  solemn 
than  is  the  act  of  avoiding  a  deed,  and  it  may 
well  be  effected  in  a  less  formal  manner. 

By  the  seventh  proposition  the  court  was 
asked  to  instruct  the  jury  that  there  was  no 
evidence  of  any  confirmation  of  the  deed  by  the 
plaintiff  after  he  came  of  age,  and  that  the 
evidence  showed  no  affirmance.  Whether  the 
evidence  showed  an  affirmance  or  not  was  a 
question  for  the  jury  and  not  for  the  court,  if 
there  was  any  tending  to  show  it;  and  that 
there  was,  is  beyond  doubt.  Had  there  been 
nothing  more  than  the  lease  of  a  part  of  the 
land  conveyed,  a  lease  made  by  the  defendant 
6a9*]  to  the  plaintiff,  with  others,  on  the  *8th 
of  May,  1854,  it  would  have  been  impossible  for 
the  court  to  have  withheld  from  the  jury  the 
inquiry  whether  the  plaintiff  had  not  confirmed 
his  deed,  or  to  have  declared  there  was  no  evi- 
dence of  confirmation.  True,  the  lease  was  not 
for  the  particular  parts  of  the  land  conveyed 
by  the  deed  which  are  the  subjects  of  the  pres- 
ent suit,  but  it  was  still  very  significant.  The 
defendant  held  the  part  demised  by  the  same 
title  by  which  he  claims  the  lots  now  in  dis- 
pute, to  wit:  under  the  plaintiff's  deed.  He 
neld  by  no  other  right.  If  the  deed  was  ef- 
fective to  assure  to  him  the  premises  demised, 
it  was  equally  so  to  protect  him  in  the  owner- 
ship of  the  lots,  for  it  conveyed  the  whole  prop- 
erty, the  lots  and  the  demised  premises.  When, 
therefore,  the  plaintiff  signed  and  sealea  the 
lease,  he  acknowledged  by  a  solemn  act  that 
the  defendant  rightfully  held  under  the  deed. 
It  might  well  have  been  inferred  from  this  that 
he  intended  to  assent  to  the  conveyance  he  had 
made.  There  was  other  evidence  of  ratification, 
but  this  suffices  to  show  that  the  plaintiff's 
proposition  was  inadmissible. 

'fne  eighth  and  tenth  points  relate  to  some 
evidence  that  had  been  given,  tending  to  show 
an  employment  of  the  plaintiff  by  the  defend- 
ant to  enter  the  land  fOr  him,  and  that  the 
plaintiff  paid  for  it  with  the  defendant's  money, 
furnished  to  him  for  that  purpose.  The  court 
was  asked  to  instruct  the  jury  that  no  trust  or 
agency  had  been  shown  wnich  could  have  been 
enforced.  We  do  not  perceive  how  the  court 
could  righfuUy  have  affirmed  what  was  asked. 
An  infant  may,  undoubtedly,  be  a  trustee,  and 
be  compelled  to  execute  his  trust.  Especially, 
if,  after  he  came  of  age,  he  affirms  the  trust, 
and  ratifies  the  acts  which  he  did  in  accordance 
with  the  trust,  will  it  be  out  of  his  power  to 
deny  that  any  trust  ever  existed.  But  we  need 
not  discuss  this  subject;  it  is  of  small  import- 
ance to  the  case.  It  is  enough  that,  in  our 
opinion,  it  was  not  for  the  court  to  deny  that 
there  had  been  a  resulting  trust,  and  had  they 
denied  it  the  plaintiff  would  have  gained  noth- 
in.  The  controlling  question,  the  one  submitted 
to  the  jury,  was,  whether  he  had  conveyed  his 
interest,  whatever  it  might  have  been,  to  the 
630*]  defendant,  *and  whether  he  had  confirmed 
his  conveyance  after  he  attained  his  majority. 
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The  ninth  request  for  instruction  presented 
an  abstract  question  not  raised  by  anything  in 
the  case.  The  court  did  well  to  decline  answer- 
ing it.  Certainly  it  should  not  have  been  af- 
firmed. 

The  eleventh  proposition  was  afiirmed,  and 
the  twelfth  was  correctly  answered,  as  we  have 
shown  in  our  remarks  upon  the  seventh. 

We  have  thus  reviewed  the  entire  record  and 
have  found  no  error.  If  anything  has  been 
left  unnoticed  it  is  because  we  consider  it  un- 
important. The  plaintiff  has  himself  well 
summed  up  the  case  by  stating  that  there  are 
but  two  questions  presented  by  it:  "i«irst,  was 
the  deed  of  May  8,  1849,  void  by  reason  of  its 
contravening  the  Act  of  (Jongress  of  September 
4,  1841,  or  ineffectual  to  pass  the  subsequently 
acquired  title  and  estate  of  the  plaintiff  under 
the  patent  of  October  8,  1849?  Second,  if  the 
deed  was  merely  voidable  by  reason  of  the  in- 
fancy of  tne  grantor,  did  he,  after  he  came  of 
age,  affirm  it !"  The  first  we  have  answered  in 
the  negative,  and  the  second  was  properly  sub- 
mitted to  the  jury. 

The  judgment  of  the  Circuit  Court  ia  af- 
firmed, with  costs. 


THE    STEAM    PROPELLER    CORSICA,    her 
Tackle,  etc.  The  British  and  North  Amer- 
ican Steam  Packet  Company,  Claimant,  Appt.,. 

v. 
SAMUEL  SCHUYLEIR. 

(See  S.  C.  "The  Corsica,"  9  WaU.  630-634.) 

Rules  of  navigation — collision. 

If  two  ships  under  steam  are  crossing  so  as  to 
Involve  risk  of  collision,  the  one  which  has  the 
other  on  her  starboard  side  shall  keep  out  of  the 
way. 

It  is  the  duty  of  the  latter  ship  to  keep  on  her 
course.  If  she  does  not  she  is  liable  for  damages 
If  a  collision  thereby  occurs. 

[No.  171.] 
Argued  Apr.  12,  1870.    Decided  Apr.  30,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  -Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  affainst  The 
Corsica,  in  the  District  Court  of  tne  United 
States  for  the  Southern  District  of  New  York, 
for  the  recovery  of  damages  occasioned  by  a 
collision  of  sail  propellor  with  the  libelant's 
steamboat,   America. 

The  decree  of  the  district  court  in  favor  of 
the  libelant  for  $30,500  and  costs,  was  affirmed 
on  appeal  by  the  circuit  court.  Whereupon  the 
case  was  brought  here  by  appeal. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 
Mr.  D.  D.  Lord,  for  appellant. 
Mr.  C.  Van  Santvoord,  for  appellee: 
On  the  respective  courses  of  the  steamers  as 
they  were  approaching.  The  Corsica  proceeding 
j  down  past  the  pier  to  which  The  America  was 
boimd,  and  heading  straight  down  the   river, 
I  and  The  America  standing  across  and  up  the 
river,  on  a  course  crossing  that  of  The  Corsi- 
I  ca,  it  was  the  duty  of  The  America  to  keep 

I  Note. — Collision  :  rules  for  avoiding ;  steamer 
meeting  steamei* — see  note  14  Lb  ed.  U.  S.  6S ;  41. 
L.  ed.  XJ.  S.  1053. 
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ont  of  tlie  way,  and  of  The  Corsica  to  keep 
her  ooune. 

See  Act  to  prevent  collisions  on  the  water, 
Apr.  29,  1864,  Stat,  at  L.  p.  68,  Arts.  14.  18. 

Arts.  14,  18,  English  and  French  resnlations 
for  preTenting  collisions  at  sea  in  the  same 
words. 

The  Rose,  2  W.  Rob.  6,  for  the  import  of 
the  expression,  "give  way." 

The  expression  in  the  aboye  rule,  Iceep  out 
of  the  way,"  is  of  the  same  import,  and  made 
H  obligatory  on  The  America  as  having  The 
Oorsica  on  her  starboard  side,  to  stop  and 
back,  to  let  The  Corsica  pass  on  her  course 
and  then  go  in  under  her  stem,  and  not  across 
The  Corsica's  bow. 

The  America's  pilot  understood  this,  and  if 
the  master  and  pilot  of  The  Corsica  had  been 
as  well  instructed,  there  would  have  been  no 
•collision. 

Upon  the  courses  tried  by  the  maritime 
rule,  as  well  settled  and  understood  before 
the  enactment  of  the  said  Act  of  Congress, 
The  Corsica  falls  in  the  same  condemnation 
for  starboarding  when  she  should  have  kept 
on  her  course  or  ported. 

The  Duke  of  Siissex,  1  Wm.  Rob.  274;  Mc- 
0>rd  V.  The  Johnson,  in  this  court,  and  cases 
eited  by  the  libelant,  1  R.  8.  N.  T.  3d  ed.  1850. 

There  can  be  no  pretense  of  special  circum- 
stances in  this  case,  rendering  a  departure 
from  the  above  rule  necessary  in  order  to 
avoid  immediate  danger;  and  exceptions  are 
not  favored,  because  increasing  the  dangers 
<gi  navigation. 

See,  St.  John  v.  Paine,  10  How.  682. 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court 
for  Uie  Southern  District  of  New  York,  af- 
firming a  decree  of  the  District  Court  of  said 
•district.  The  appellee,  as  owner  of  the  steam- 
er America,  libeled  the  steam  propeller,  Cor- 
sica, for  damages  incurred  by  a  collision  of 
the  two  vessels  in  the  harbor  of  New  York, 
•on  the  0th  day  of  September,  1866,  about  one 
o'clock  P.  M. 

Thepleadings  and  evidence  in  the  case  show 
that  The  Corsica,  one  of  the  steamers  of  the 
Cunard  line,  having  just  steamed  out  from 
her  dock,  preparatory  to  her  outward  passage, 
had  turned  her  stem  southwardly,  and  was 

?»roceedinff,  at  a'  distance  of  about  three  or 
our  hundred  yards  from  the  line  of  the  Jer- 
sey Citv  wharves,  straight  down  the  river  to- 
wards the  Narrows.  Tne  evidence  as  to  her 
apeed  is  contradictory.  Her  master  sajrs 
aoout  five  or  six  knots  an  hour;  the  master 
of  The  America  says  eight  or  nine  knots,  and 
the  pilot  seven  or  eight  miles.  The  chief  en- 
gineer of  The  Corsica  says  she  was  gradually 
Increasing  her  speed,  and  had  got  up  to  fif- 
teen revolutions  per  minute;  that  at  full 
speed  she  made  twenty-five  revolutions  and 
ten  knots  an  hour.  Fifteen  revolutions  would, 
therefore,  make  about  six  knots,  which  is 
equivalent  to  seven  miles  an  hour.  A 
63a*]  *mumber  of  vessels  were  at  anchor  on  the 
westerly  side  of  the  river,  and  some  to  the 
east;  amongst  others  were  two  ships  nearly 
opposite  the  Battery,  one  a  little  southerly  of 
the  other.  Whilst  The  Corsica  was  thus  start- 
9  Wall. 


ing  on  her  course,  the  America  came  around 
the  Battery  from  the  East  River,  at  a  speed  of 
about  six  miles  an  hour,  passed  between  the 
two  ships  above  mentioned,  and  directed  her 
course  across  the  river  in  a  diagonal  line,  mak- 
ing for  her  wharf  in  Jersey  City,  where  she 
was  accustomed  to  take  in  coal  and  water.  Her 
course  lav  across  that  of  The  Corsica,  and  the 
men  on  the  two  vessels  each  saw  the  approach 
of  the  other  when  they  were  about  400  or  500 


A — Corsica.    B — Corsica,  just  before  starboard*  . 
ing.     c— -America,  Jnst  l>efore  Corsica  starlward-' 
ed.      D — America,    when    first    seen.      B— First 
course.     P — ^Two  points.     G — ^Three  points.     H^ 
Foar  points. 

yards  apart.  From  the  course  the  vessels  wera 
respectively  pursuing,  the  one  southerly,  nearly 
in  line  with  the  river,  and  the  other  north- 
westerly, •in  a  diagonal  line,  The  Corsica  [•633 
was  off  the  starboard  bow  of  The  America,  and 
the  latter  was  off  the  larboard  bow  of  The 
Corsica.  Both  being  steamers,  and  standing 
on  an  equal  footing,  they  were  subject  to  the 
following  rule,  adopted  by  Congress  in  the  Act 
of  April  20th,  1864  (13  SUt.  at  L.  60) : 

"If  two  ships  under  steam  are  crossinj^  so  as 
to  involve  risk  of  collision,  the  ship  which  has 
the  other  on  her  own  starboard  side  shall  keep 
out  of  the  way  of  the  other." 

This  rule  made  it  the  duty  of  The  America 
to  keep  out  of  the  way  of  the  Corsica;  and,  by 
implication,  the  corresponding  and  reciprocal 
duty  of  the  Corsica  to  keep  on  her  course.  It 
can  hardly  be  doubted  from  the  evidence,  taken 
together,  that  had  The  Corsica  kept  on  her 
course,  the  collision  would  not  have  occurred. 
The  diagrams  furnished  by  the  counsd  for  the 
appellants  render  this  fact  very  dear  and  de- 
monstrable. But,  instead  of  doing  this,  the 
persons  in  charge  of  The  Corsica,  just  before 
the  collision  occurred,  ordered  her  helm  hard 
a-starboard,  and  thus  turned  her  right  upon 
The  America,  which,  as  in  duty  bound,  was 
backing  out  of  her  way.  It  is  so  apparent  that 
this  was  the  immediate  cause  of  the  disaster 
that  it  casts  the  burden  of  proof  upon  the  ap- 
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pellants  to  show  a  sufficient  cause  in  the  con- 
duct of  The  America  to  justify  such  a  sudden 
change  of  course.  We  have  carefully  examined 
the  testimony  to  see  if  anything  of  the  kind 
was  elicited,  and  have  failed  to  find  it.  It  is  ad- 
mitted by  the  pilot  of  The  America  that  his 
first  intention  was  to  pass  ahead  of  The  Cor- 
sica; but  seeing  that  it  was  risky,  he  took  the 
more  prudent  course  of  stopping  and  backing. 
The  master  of  The  Corsica  says,  in  effect,  that 
The  America  had  got  right  ahead  of  him,  in  his 
way,  and  he  was  obliged  to  turn  to  the  left  as 
the  best  means  of  avoiding  or  diminishing  the 
danger.  Now,  the  diagram  of  the  courses  of 
the  two  vessels  shows  that  this  could  not  have 
been  so,  until  The  Corsica  had  herself  changed 
her  course.  And  the  master  of  The  Corsica 
admits  that  instead  of  keeping  her  course,  her 
634*]  helm  was  starboarded,  and  •her  c.">ur8e 
was  altered  two  points,  for  the  purpose  of  pass- 
ing under  the  stem  of  The  America,  soon  aft- 
er the  latter  vessel  was  discovered.  I'his,  if  so, 
was  the  first  error.  It  was  the  business  of  The 
Corsica,  as  we  have  seen,  to  have  kept  on  her 
course.  After  this,  perceiving  the  danger  she 
linrl  broil eht  upon  herself,  her  helm  was  again 
starboarded,  and  the  collision  ensued.  Accord- 
ing to  the  master  of  The  Corsica's  own  account, 
therefore,  the  accident  occurred  in  consequence 
of  her  assuming  to  perform  the  duty  which  de- 
volved on  The  America  under  the  Congressional 
rule  above  quoted. 

It  is  also  evident  that  The  Corsica  was  under 
considerable  headway  when  the  collision  oc- 
curred. The  force  of  the  blow  proves  this. 
The  America  did  not  contribute  to  the  effect  of 
the  blow,  for  the  weight  of  the  evidence  is, 
that  she  was  backin?  pwov  from  The  Corsica 
at  the  time.  The  fact  is,  that  the  latter  vessel 
was  .under  too  much  speed  for  the  place  she 
was  in — a  crowded  harbor,  spotted  wich  vessels 
at  anchor  and  in  motion.  This  made  her 
headway  uncontrollable,  and  accounts  for  the 
fact  that,  although  her  officers  tried  to  check 
her  speed,  they  were  only  very  partially  suc- 
cessful. 

We  are  satisfied  that  the  decree  of  the  Cir- 
cuit Court  was  right,  and  ought  to  be  affirmed. 

Decree  affirmed. 


JOEL  C.  GREEN,  M.  H.  Medary,  et  al.,  Plffs. 

in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  9  Wall.  055-658.) 

Parties  may  be  witnesses,  in  actions  by  United 

States. 

The  Act  of  July  2,  1864.  admitting  parties  as 
witnesses*  applies  to  trials  in  which  tbe  United 
States  is  a  party,  as  well  as  those  between  pri- 
vate persons. 

In  such  actions  the  parties  may  be  witnesses. 

[No.  155.] 

Submitted  Mar.  30,  1870.  Decided  Apr.  30, 1870. 

T  N  ERROR  to  the  Circuit  Court  of  the  Unit- 
1  ed  States  for  the  Southern  District  of  Ohio. 
This  was  an  action  of  debt  brought  by  this 
United  States  in  the  court  below  aorainst  the 
principal  and  seven  sureties  on  the  official  bonu 
•f  Joel  C.  Green  as  pension  agent  at  Cincin- 
nati, to  recover  a  balance  claimed  to  be  due  to 
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the  United  States,  on  the  adjustment  of  hb  ae- 
counts  at  the  Treasury,  with  interest  thereon. 

On  the  trial,  a  verdict  and  judgment  were 
rendered  for  plaintiffs;  wher^pon  certain  de- 
fendants took  a  bill  of  exceptions,  and  sued 
out  this  writ  of  error. 

Mr.  Charles  Fox,  for  plaintiffs  in  error: 

By  the  Code  of  Ohio,  2  Swan.  &  C.  1035, 
it  is  provided  that  no  person  shall  be  disquali- 
fied from  testifying  in  any  civil  action,  by  rea- 
son of  his  interest  in  the  event  of  the  same,  aa 
a  party   or  otherwise. 

In  Wright  v.  Bales,  2  Black,  536,  17  L.  ed. 
265,  this  court  reversed  the  judgment  of  the 
circuit  court,  because  the  judge  had  refused  to 
permit  a  party  to  the  suit  in  that  court  to  tes- 
tify in  the  case.  The  Supreme  Court  then  hold- 
ing, as  it  had  always  previously  held,  that  the 
local  laws  of  the  State  in  which  the  case  is 
tried  declaring  what  evidence  should  be  used, 
is  binding  upon  the  courts  of  the  United 
States. 

We  claim  that  the  Government  is  as  mucn 
bound  by  the  language  of  a  statute  regulating 
the  admission  of  evidence  in  civil  suits  where  it 
is  a  party,  as  any  individual,  in  the  absence  of 
any  express  stipulation  contained  in  ihe  stat- 
ute. In  fact,  it  ought  to  be  bound,  unless  it 
provides  that  it  shall  not  apply  to  cases  in 
which  the  United  States  is  a  party. 

The  case  of  Atty-Gen.  v.  Radlotf,  10  Exch. 
84,  referred  to  in  Jones  v.  U.  S.  1  Ct.  of  CI. 
304,  fully  establishes  our  view  of  the  law.  In 
that  case  the  court  was  unanimous  in  the  opin- 
ion, that  if  that  was  a  civil  case,  the  party 
was  competent. 

We  claim  the  Act  of  Congress,  not  having 
excepted  the  United  States  in  civil  suits,  it  is 
not  proper  for  this  court  to  make  the  excep- 
tion. To  do  so,  would  be  to  make  the  law,  not 
to  administer  it. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Assistant  Atty-Gen.,  for  the  United 
States : 

The  Statutes  of  the  United  States  relating  to 
the  competency  of  the  witnesses  offered  are: 
The  34th  section  of  the  Act  of  Sep.  24,  1789  (1 
Stat,  at  L.  92),  the  effect  of  which,  in  making 
parties  admissible  as  witnesses  in  courts  of  tho 
United  States,  held  within  a  State  whose  laws 
admit  them  as  witnesses,  has  been  determined 
by  this  court  in  Vance  v.  Campbell,  1  Black, 
427,  17  L.  ed.  168;  Haussknecht  v.  Claypool,  I 
Black,  431,  17  L.  ed.  172;  Wright  v.  Bales,  2 
Black,  535,  17  L.  ed.  264;  Ryan  v.  Bindley,  1 
Wall.  67,  17  L.  ed.  560. 

The  Statutes,  both  of  the  United  States  and 
of  Ohio,  were  plainly  intended  to  confer  the 
same  privilege  on  both  parties  to  a  suit.  In 
King  V.  Barrett,  11  Ohio  St.  264,  the  Supreme 
Court  of  Ohio  says  of  the  Code,  that  "^t  clear- 
ly aims  to  give  each 'party  an  equal  standing  in 
court,  in  respect  to  evidence."  Do  these  pro- 
visions of  the  laws  of  the  United  States,  or  of 
Ohio,  as  adopted  by  the  laws  of  the  United 
States,  emorace  parties  defendants  to  a  suit  by 
the  United  States,  a  party  plaintiff  that  cannot 
testify  T 

In  Jones  v.  U.  S.  1  Nott.  &  H.  384,  it  waa 
held,  that  a  claimant  could  not  testify  as  a  wit- 
ness in  his  own  behalf,  in  a  suit  a^inst  the 
United  States  in  the  Court  of  Claims  partly  on 
I  the  ground  that  the  United  States  is  not  within 
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the  purview  of  the  statutory  provisions,  nam- 1 
The  opinion  contains  the  authorities  on  the  ap- 
plication and  modification  of  the  doctrine  that 
"The  King  is  not  bound  by  any  Act  of  Parlia- 
ment, unless  he  be  named  therein  by  special 
and  particular  words." 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  debt  brought  by  the 
United  States  against  Joel  C.  Green  and  the  of- 
ficial sureties  on  his  bond  as  agent  for  payment 
of  pensions  at  Cincinnati.  Seven  sureties  were 
named  in  the  bond,  all  of  whom  executed  it. 
The  defendants  charge  the  sureties  besides  fil- 
ing a  joint  plea  of  non  est  factum.  Each  filed 
separate  special  pleas:  first,  to  the  eflTect  that 
they  signed  a  writing  whilst  the  same  was  in 
blank  as  to  the  names  of  the  obligors,  at  the 
request  of  the  principal,  Joel  C.  Green,  upon 
the  assurance  and  agreement  that  it  should 
656*]  also  *be  signed  and  sealed  by  other  par- 
ties (named  in  the  plea),  as  joint  obligors  with 
the  defendants,  and  should  not  be  delivered  as 
a  bond  until  signed  and  sealed  by  said  persons ; 
that  those  other  persons  never  did  sign  the 
same;  and  that  the  aefendants  never  would 
have  executed  the  bond,  except  upon  the  condi- 
tion that  they  should  sign.  A  second  plea 
averred  that  the  bond  was  signed  whilst  it 
was  in  blank,  as  to  the  names  of  the  obligors, 
on  the  conditions  above  named,  and  being  thus 
signed,  was  left  with  Joel  C.  Green  as  an  es- 
crow, to  be  by  him  delivered  to  the  plaintiff,  in 
case  it  should  be  executed  by  the  other  persons 
named,  and  not  otherwise ;  but  that  those  other 
persons  never  did  sign  the  bond,  and  it  never 
was  delivered  as  a  valid  bond  of  the  defendants 
and  thereby  became  wholly  annulled  and  vacated. 

To  these  special  pleas,  the  plaintiff  demurred, 
but  the  demurrers  were  overruled,  to  which 
overruling  the  District  Attorney  excepted,  and 
the  exception  was  entered  of  record:  and  there- 
upon replications  were  filed  and  issue  joined  on 
the  plea.  The  replications  denied  that  the 
bonds  were  signed  in  blank,  as  pleaded ;  denied 
any  legal  subsisting  agreement  whereby  Green 
was  to  obtain  the  signature  of  the  persons 
named  in  the  plea;  and  averred  that  the  de- 
fendants delivered  the  bond  without  giving  the 
plaintiffs  any  notice  that  it  was  impertect,  but 
on  the  contrary,  delivered  it  as  a  full  and  com- 
plete obligation. 

Upon  these  issues  the  parties  went  to  trial, 
and  a  verdict  was  found  for  the  plaintiffs,  for 
several  thousand  dollars.  On  this  trial  the  de- 
fendants offered  one  or  more  of  their  number 
to  prove  the  facts  set  up  in  their  pleas ;  but  the 
eoturt  rejected  the  witnesses,  on  the  ground  that 
they  were  parties  defendant  to  the  action,  and 
the  Government,  being  plaintiff,  could  not  tes- 
tify. To  this  ruling  a  bill  of  exceptions  was 
taken,  and  a  writ  of  error  brought  to  this  court. 

By  the  3d  section  of  the  Act  of  Congress 
passed  July  2,  1864  (13  Stat,  at  L.  351),  it  is 
provided  "That  in  the  courts  of  the  United 
657*]  States  there  shall  be  no  exclusion  *on 
account  of  color;  nor  in  civil  actions,  because 
be  is  a  party  to  or  interested  in  the  issue  tried." 
This  section  is  amended  by  an  Act  passed 
March  3,  1865  (13  Stat,  at  L.  533),  by  the  ad- 
dition of  the  following  proviso:  "Provided  that, 
in  actions  by  or  against  executors,  administra- 
9  Wall. 


tors  or  guardians,  in  which  Judgment  may  be 
rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other, 
as  to  any  transaction  witn,  or  statement  by  the 
testator,  intestate  or  ward,  unless  called  to  tes- 
tify thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court." 

The  trial  in  this  case  took  place  in  June, 
18G6,  after  the  passage  of  the  above  Acts. 

We  see  no  reason  why  these  Acts  shoula  not 
be  applied  to  trials  in  which  the  United  States 
is  a  party,  as  well  as  those  'between  [^658 
private  persons.  The  express  exception  of  ex- 
ecutors, administrators,  and  guardians  would 
seem,  by  necessary  inference,  U>  leave  all  other 
suitors  imder  the  operation  of  the  law.  It  is 
urged  that  the  Government  is  not  bound  by  a 
law  unless  expressly  named.  We  do  not  see 
why  this  rule  of  construction  should  apply  to 
acts  of  legislation  which  lay  down  general  nilca 
of  procedure  in  civil  actions.  The  very  fact 
that  it  is  confined  to  civil  actions  would  seem 
to  show  that  Coneress  intended  it  to  apply  to 
actions  in  which  the  Government  is  a  party,  as 
well  as  those  between  private  persons.  "  For 
the  United  States  is  a  necessary  party  in  all 
criminal  actions,  which  are  excluded  ex  vi  ter- 
mini; and  if  it  had  been  the  intent  to  exclude 
all  other  actions  in  which  the  Government  is  a 
party,  it  would  have  been  more  natural  and 
more  accurate  to  have  expressly  confined  the 
law  to  actions  in  which  the  Government  is  not 
a  party  instead  of  confining  it  to  civii  actions. 
It  would  then  have  corresponded  precisely  with 
such  intent.  Expressed  as  it  is,  the  intent 
seems  to  embrace,  instead  of  excluding,  civil  ac- 
tions in  which  the  Government  is  a  party. 
Nothing  adverse  to  this  view  can  be  gathered 
from  the  exceptions  made  in  the  Amendment 
passed  in  1865.  These  exceptions  only  relate  to 
evidence  of  transactions  with,  or  statements 
by,  a  deceased  party  (who  sannot  testify),  or 
by  a  party  imder  guardianship.  In  this  case  no 
transactions  with,  or  statements  of,  the  agents 
of  the  United  States  were  attempted  to  be 
proved  by  the  defendants  who  were  called  as 
witnesses  nothing  but  conversations  between 
the  defendants  themselves.  We  think  the  wit- 
nesses were  competent  under  the  Act,  ana  tliat 
the  court  erred  in  rejecting  them. 

For  this  reason  the  judgment  must  be  re- 
versed and  a  new  trial  awarded. 

The  court,  however,  deem  it  proper  to  say 
that  they  have  grave  doubts  whether  the  facts 
set  up  in  the  special  pleas,  and  offered  to  be 
proved  by  the  witnesses  constitute  a  valid  de- 
fense to  the  action.  But  as  this  point  was  not 
discussed  by  counsel,  we  refrain  from  express- 
ing any  opinion  upon  it. 


•E.  E.  DOWNHAM  and  Henry  Green,   [♦fisg 
Partners,  as  Downham  &  Co.,  Plffs.  in  Err., 

V. 

THE  CITY  (X)UNCIL  OF  ALEXANDRIA. 
(See  S.  C.  9  Wall.  659-661.) 

Virginia  Act,   valid— writ   of  error,  to   what 

state  courts. 
The  Virginia  Act  of  February   1867.  extending 

Note. — What  Is  *"flnal  decree"  or  Judgment  of 
state  or  other  court  from  which  appeal  lies — see 
notes.  5  L.  ed.  U.  8.  302;  40  U  ed.  U.  S.  1001; 
2  C.  C.  A.  379 ;  17  C.  C.  A.  238 ;  28  C.  C.  A.  4<»2. 
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the  limlUtloii  upon  appeals.  It  not  1b  conflict  with 
the   Conatltotlon   of  the   8Ute. 

Where  the  Jodgment  of  the  district  court  of  a 

State  is  final  and  without  appeal,  that  court  Is 

the  highest  court  In  which  the  decision  could  be 

made,  and  a  writ  of  error  will  lie  to  it  from  this 

•  court. 

[No.  244.] 

Argued  Apr.  22,  1870.    Decided  Apr.  90,  1870. 

IN  ERROR  to  the  Fourth  Judicial  District 
Court  of  the  State  of  Virginia. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  ease  are.  suffi- 
ciently stated  in  the  opinion  of  the  court. 
Idr.  D.  L.  Smoot,  for  defendant  in  error. 
Messrs.  Brent  A  Wattlei,  for  plaintiff  in 
«rror. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  writ  of  error, 
on  the  ground  that  the  Fourth  Judicial  District 
0>urt  of  the  State  of  Virginia  la  not  the  high- 
est court  of  the  State  in  which  a  decision  of 
the  sUit  could  be  had. 

The  judgment  of  the  district  court  was  in 
Affirmance  of  the  judgment  in  the  Circuit  Court 
for  the  County  of  ^exandria.  The  judgment 
of  the  Circuit  Court  was  wholly  affirmed,  and 
the  matter  in  controversy  was  less  than  $500. 

The  writ  of  error  was  allowed  and  issued  on 
the  0th  of  March,  1860,  and  service  of  citation 
was  acknowledged  on  the  7th  of  April. 

At  that  time  the  Constitution  of  1864  was  in 
force. 

That  Constitution  excluded  from  the  appel- 
late jurisdiction  in  civil  cases  of  the  Supreme 
Court  of  Appeals,  all  suits  where  the  matters 
in  controversy,  exclusive  of  cost,  is  less  than 
$500,  except  certain  specified  controversies, 
Among  which  are  distinetlv  mentioned  contro- 
versies concerning  the  right  of  a  corporation  to 
levy  tolls  and  taxes. 

The  case  before  us  is  a  controversv  concern- 
ing the  right  of  the  Corporation  of  Alexandria 
to  impose  and  collect  a  tax  upon  the  petitioners 
in  error,  and  is,  therefore,  a  controversy  within 
the  very  terms  of  the  exoe«»tion. 

But  we  are  referred  to  an  Act  of  the  legis- 
lature of  Virginia,  passed  Feb.  27,  1867,  by 
which  it  is  provided  that  no  appeal  to  the  Su- 
preme Court  shall  be  allowed  in  any  case  from 
a  judgment  of  the  District  Court,  wholly  af- 
firming the  judgment  of  the  Circuit  Court,  and 
where  the  matter  in  controversy  does  not  ex- 
ceed $1,000. 

This  Act  extends  the  limitation  upon  appeals 
to  ail  cases  where  original  judgments  of  the 
circuit  court  are  fully  sustamed  by  the  judg- 
ment of  the  district  court,  and  where  the  amount 
66i*]  in  controversy  does  not  exceed  'the  legis- 
lative limit.  And  the  case  before  us,  though  not 
exclud^  from  the  appellate  jurisdiction  of  the 
Court  of  Appeals  by  the  Constitution,  seems  to 
be  excluded  by  this  Act.  The  only  question, 
then,  is,  whether  this  Act  of  the  Legislature  is 
in  conflict  with  the  Constitution  of  the  State. 
And  we  perceive  no  conflict.  The  legislature, 
then,  having  thought  fit  to  make  the  judgment 
4>f  the  district  court  in  this  case  final  and  without 
appeal,  that  court  is,  for  this  case,  the  highest 
eourt  in  which  tbe  decision  oould  be  made;  and 


the  writ  of  error  is,  therefore,  warranted  by 
the  Act  of  Congress,  and  regular. 
Motion  to  dismiss  must  be  denied. 


UNITED  STATES,  Appt., 

V. 

ALONZO  CHILD,  Elon  G.  Pratt,  Eliaa  W.  Foe 
and  Perly  A.  ChUd. 

(See  a  a  'United  States  v.  Adams,"  •  WaU. 

661-664.) 

Certiorari  to  Court  of  Claims  when  not  proper 
— how  findings  of  facts  may  be  obtained  from 
that  court — exception. 

A  certiorari  la  not  the  proper  method  to  have 
the  findings  of  the  Court  or  Claims  made  cooi- 
plete. 

The  proper  method  of  obtaining  a  finding  of 
facts  b7  that  court  Is  an  order  of  this  court,  re- 
quiring It  to  make  return  as  to  the  existence  or 
non-ezlstence  of  such  facts. 

But  this  court  cannot  give  the  Court  of  Claims 
any  directions  as  to  what  finding  It  shall   make. 

If  that  court  should  refuse  to  find  a  material 
fact,  the  proper  remedy  would  be  to  make  a  re- 

auest  that  such  finding  be  made,  and  to   except 
1  case  of  refusal. 

[No.  360.] 

Argued  Apr.  26,  1870.    Decided  Apr.  90,  1870. 

APPEAL  from  the  Court  of  Claima. 
On  motion  for  certiorari. 

This  case  arose  upon  a  petition  by  the  appd- 
lees,  in  the  court  below,  to  recover  certain  sums 
deducted  from  their  claims  against  the  United 
States.  Judgment  having  b^n  given  for  the 
claimants  fai  that  court,  the  respondenta  took 
an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  T.  H. 
Talbot,  Asst.  Atty-Gen.,  for  appellant. 

Mr.  James  Hughes,  for  appellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

In  this  case,  in  accordance  with  the  mlea 
adopted  by  this  court  to  regulate  appeala  from 
the  Court  of  Claims,  the  latter  court  have  sent 
up  a  finding  of  the  facts  and  their  conclusions 
of  law  on  the  said  facts,  on  wh\ch  they  founded 
their  decree.  On  behalf  of  the  United  Statea, 
application  is  now  made  for  a  certiorari,  to  re- 
quire said  court  to  certify  as  to  the  existence  or 
proof  of  certain  other  facts  which  are  not  con- 
tained in  their  original  finding  and  return. 

*The  suit  was  brought  in  the  Court  of  [*66s 
Claims  by  the  appellees,  to  recover  oertain  de- 
ductions made  from  vouchers  issued  to  them 
by  quartermasters  at  St.  Louis,  which  deduc- 
tions had  been  made  in  1861-2,  by  direction  of 
a  Commission,  after  examination  of  the  claims 
for  which  the  vouchers  were  issued.  Sinoe  the 
decision  of  the  case  of  U.  S.  v.  Adama  [ante, 
584],  in  this  court,  it  has  become  material  for 
the  Government,  in  cases  of  this  sort  to  show 
the  fact  that  the  claimants  voluntarily  preaent- 
ed  their  claims  to  the  said  Commission.  This 
fact,  though  proof  of  it  is  alleged  to  have  been 
offered  in  the  court  below,  was  not  stated  in 
the  finding  of  facts  sent  to  this  oourt  probably 
not  being  deemed  material  at  the  time  the  find* 

Nora. — Certiorari  in  United  States  courts— set 
note  to  Clarke  v.  Hackett,  17  L.  ed.  U.  8.  69. 
in  his  own  favor — see  note,  52  L.RA.  64B. 
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ing  was  made.  What  the  solicitor  for  the  Unit- 
ed States  particularly  desires  to  be  certified  is: 
First.  Whether  or  not,  before  the  seizure  of 
the  books  and  papers  of  the  claimants,  as  found 
by  the  said  court,  the  claims  of  the  claimants 
had  been  submitted  or  presented  to  the  said 
Commission  by  the  said  claimants. 

Second.  Whether  or  not  the  said  claims  were 
«o  submitted  or  presented  after  such  seizure. 

Third.  Whether  or  not  the  said  claimants  ap- 
peared before  the  said  Commission  with  wit- 
neftses  to  support  their  said  claims  and  if  they 
did  so  appear,  whether  or  not  it  was  before  or 
after  the  seizure  of  their  books  and  papers  by 
the  provost  guard  of  St.  Louis. 

And  the  appellants  further  ask  that  the  Court 
of  Claims  be  directed  in  making  the  findins^  of 
facts  herein  called  for,  to  use  and  regard  the 
deposition  of  E.  W.  Fox.  one  of  the  claimants, 
as  an  admission  on  the  part  of  the  said  appel- 
lees. 

A^liilst  we  are  of  the  opinion  that  the  appel- 
663*]  lants  are  entitled  'to  have  the  finding 
made  complete  on  the  points  indicated  by  the 
interrogatories,  either  affirmatively  or  nega- 
tively, we  do  not  regard  a  certiorari  as  the 
proper  mode  of  effecting  the  object.    This  writ 
IS  properly  used  to  bring  up  to  the  court  of  er- 
ror, on  an  allegation  of  diminution,  out-branch- 
es of  the  record,  or  other  documents  and  writ- 
ings in  the  court  below  which  have  not  been 
S previously  certified  or  sent.    The  facts  asked 
or  in  this  case  are  not  documents  or  writings, 
but  conclusions  to  be  deduced  from  the  evidence 
before  the  Court  of  Claims.    The  proper  method 
of  obtaining  a  finding  in  reference  to  these  al- 
leged facts  is  an  order  of  this  court,  to  be  di- 
Tected  to  the  court  below,  on  motion  duly  made, 
vequiring  that  court  to  make  return  as  to  the 
existence  or  nonexistence  of  such  facts.    Such 
«n  order  it  will  be  proper  to  make,  for  the  same 
rea»on  that  renders  a  certiorari  proper  on  an 
allegation  of  diminution  of  the  record.    But  we 
eannot  give  the  Court  of  Claims  any  directions 
ms  to  what  finding  it  shall  make,  or  how  it 
ahall  proceed  to  make  up  its  finding  on  the 
points  in  question.    If  that  court  should  refuse, 
with  the  proper  evidence  before  it,  to  find  a 
material  fact  desired  by  either  of  the  parties, 
the  proper  remedy  would  be  to  make  a  request 
that  such  findinff  be  made,  and  to  accept  in  case 
of  refusal.    Perhaps  an  additional  rule  on  the 
eubject  would  make  the  rights  of  parties  and 
the  duty  of  the  court  less  ambiguoiis  than  they 
now  are.    The  following  order  will  be  made  in 
the  case: 

Ordered:  That  the  record  in  this  case  be  re- 
manded to  the  Court  of  Claims  and  that  said 
eourt  be  instructed  to  find  and  certify  to  this 
court,  as  matters  of  fact,  in  addition  to  the 
facts  found  and  certified  in  said  record. 

First.  Whether  or  not,  before  the  seizure  of 
the  books  and  papers  of  the  claimants,  as  found 
by  the  said  court,  the  claims  of  the  claimants 
bad  been  submitted  or  presented  by  them  to 
the  Commission,  consisting  of  Hon.  David 
Davis,  Joseph  Holt,  and  Hugh  Campbell,  le- 
ferred  to  in  the  record* 

Second.  Whether  or  not  the  said  claims  were 
•0  submitted  or  presented  after  such  seizure. 
Third.  Whether  or  not  the  said  claimants  ap- 
664*]  peared  before  *the  said  Commission  with 
witnesses  to  support  their  said  claims;  and,  if 
9  Wauu.  U.  S.  Book  19. 


they  did  so  appear,  whether  or  not  it  was  be- 
fore or  after  the  seizure  of  their  books  and  pa- 
pers by  the  provost  guard  of  St.  Louis. 

And  it  is  further  ordered  that  the  said  record, 
with  the  said  additional  findings  of  fact,  be  re- 
turned to  this  court  with  all  convenient  speed. 


JOHN  H.  HERNDON,  Appt., 

V, 

VOLNEY  E.  HOWARD  et  al. 

(See  S.  0.  9  Wall.  664,  665.) 

Assignee  may  be  substituted  for  bankrupt,  as  a 

party. 

An  assignee  in  bankruptcy  maj  be  substituted 
for  the  bankrupt  as  appellant  in  this  court. 

[No.  261.] 
Argued  Apr.  26,  1870.    Decided  Apr.  80,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 

On  motion  for  leave  to  assignee  in  bank- 
ruptcy to  appear  as  appellant. 

This  case  arose  in  the  District  Court  of  the 
United  States  for  the  District  of  Texas,  having 
circuit  powers,  upon  a  petition  of  one  Howard, 
to  quiet  his  title  and  possession  to  certain  lands. 
The  petitioner  having  died,  his  heirs  were  sub- 
stituted in  his  place.  A  decree  was  entered  in 
said  court  in  favor  of  the  petitioner,  against 
one  of  the  respondents,  Hemdon;  who  thereup- 
on took  an  appeal  to  this  court. 

The  appellant  having  made  an  assignment  in 
bankruptcy,  this  motion  was  made  for  leave  to 
the  assignee  to  become  a  party. 

Messrs.  W.  W.  Boyce,  and  J.  W.  Harris,  for 
appellant. 

Messrs.  P.  Phillips  and  C.  Cushing,  for  ap- 
pellees. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  that  Branch  T.  Masterson  be 
admitted  as  a  party  appellant  in  this  cause 
with  the  appellant  John  H.  Hemdon,  who  has 
become  bankrupt. 

It  is  supported  by  the  production  of  the  deed 
of  assignment  of  the  register  in  bankruptcy 'of 
the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Texas  in  the  matter  of  John 
H.  Hemdon,  bankrupt,  to  Branch  T.  Master- 
son,  duly  attested  by  the  clerk  of  the  court. 

The  14th  section  of  the  Bankrupt  Law  pro- 
vides that  the  assignee  in  bankruptcy  may 
prosecute  and  defend  in  his  own  name  all  suits 
at  law  and  in  equity,  pending  at  the  time  of 
the  adjudication  of  bankmptcy,  in  which  the 
bankrupt  is  a  party,  in  the  same  manner  and 
with  like  effect  as  they  might  have  been  prose- 
cuted or  defended  by  the  iMinkrupt,  and  makes 
a  copy  of  the  register's  assignment,  duly  certi- 
fied by  the  clerk  of  the  proper  court,  conclusive 
evidence  of  the  right  of  the  assignee  to  sue. 
This  legislation,  we  think,  governs  the  present 
case. 

It  seems  to  require  that  Masterson,  the  as- 
signee, be  substituted  a3  appellant  for  Hemdon, 
the  bankrupt,  who  may  be  said  to  be  civiliter 
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mortuns,  precisely  as  an  executor  or  adminis- 
trator would  be  made  party  instead  of  an  ap- 
pellant actually  deceased;  and  an  order  will 
be  made  accordingly. 


THE  >ETNA  INSURANCE  COMPANY,  Plff.  In 

Err., 

V. 

CHARLES  WEIDE  et  al. 

(See  S.  C.  0  Wall.  677-681.) 

Question  of  practice,  not  subject  of  error — 
books,  when  evidence— evidence  of  contents 
of  lost  papers. 

Tbe  question  whether  a  new  complaint  should 
be  filed  on  a  removal  of  a  cause  from  a  state 
court,  is  one  of  practice,  and  not  the  subject  for 
whicb  error  will  lie. 

Day-books  and  ledger,  the  entries  In  wbtch  are 
testified  to  be  correct  by  the  persons  wbo  made 
them,  are  proper  evidence. 

A  memorandum  sbown  to  be  correct,  taken  from 
lost  papers,  is  evidence  of  their  contents. 

[No.  187.] 
Argued  Apr.  21,  1870.    Decided  Apr.  80,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  Unit- 
ed States  for  the  District  of  Minnesota. 

This  case  was  brought  in  one  of  the  courts 
of  the  State  of  Minnesota,  by  the  defendants  in 
error  to  recover  $10,000  on  a  policy  of  insurance. 

On  petition  of  the  defendant,  the  cause  was 
removed  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  under  the 
I2th  section  of  the  Judiciary  Act. 

The  verdict  and  judgment  in  the  court  be- 
low having  been  in  favor  of  the  plaintitts,  the 
defendant  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  John  B.  Brisbin,  C.  W.  Moulton, 
Bartley  &  Stanton  and  Morris  Lamprey,  for 
plaintiff  in  error: 

Upon  the  transfer  of  the  cause  from  a  state 
court  to  the  Circuit  Court  of  the  United  States, 
the  action  should  have  proceeded  in  the  same 
manner  as  it  originally  commenced  in  said 
court,  and  the  plaintiffs  below  were  required  to 
fife  a  new  complaint  or  declaration  therein, 
there  being  no  complaint  or  declaration  made, 
or  entitled,  or  filed  in  said  cause  at  all. 
By  the  plaintiffs  in  the  Circuit  Court  of  the 
United  States,  there  was  no  declaration  for  the 
defendant  to  answer.  It  became  a  question  of 
jurisdiction,  and  the  action  should  have  been 
dismissed  on  defendant's  motion.  The  Act  of 
Congress  did  not  require  the  defendant  to  file 
any  copy  of  declaration  or  complaint  in  the 
circuit  court,  and  the  defendant  could  not  plead 
for  the  plaintiffs. 

1  Stat,  at  L.  p.  73,  ch.  20,  sec.  11;  Martin  v. 
Kanouse,  1  Blatchf.  140;  Coggill  v.  Lawrence, 
2  Blatchf.  304;  McLeod  v.  Duncan,  6  McLean, 
342. 

The  bill  of  exceptions  shows  that  the  ledger 
commenced  Oct.  1,  1800,  and  among  other 
things,  purported  to  contain  a  merchandise  ac- 
^■— ■^^— »— .^^^-^—        ^"~""~~        ^^—^^i^^^^—  I- 

NoTB. — A  party's  books  or  account  as  evidence 
In  his  own  favor — see  note,  52  L.U.A.  040. 
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count  of  the  plaintiffs,  all  the  items  of  whicb 
were  posted  from  their  day-books,,  except  tbe 
first,  which  the  witness  stated  was  transferred 
from  a  former  ledger  which  was  lost,  and  whicb 
former  ledger  is  not  shown  to  have  been  eor- 
rect.  This  ledger  was,  therefore,  clearly  in- 
competent for  any  purpose.  The  first  item  af- 
fects  the  whole  account. 

Mardy  v.  Shults,  29  N«  Y.  346;  Cogswell  v. 
Dolliver,  2  Mass.  217;  Prince  v.  Smith,  4  Mass. 
454. 

To  introduce  into  any  cause  a  copy  of  any 
paper,  the  truth  of  the  copy  must  be  estab- 
lished, and  a  proper  foundation  laid  for  it. 

Smith  V.  Carrington,  4  Cranch,  65;  Catlin  v. 
Underbill,  4  McLean,  199;  1  Cranch  (CO.),  87. 

The  fiy-leaf  and  the  first  item  in  the  mer- 
chandise account  in  the  ledger,  were  not  used 
to  refresh  the  witness'  recollection,  because  in 
that  case,  after  the  witness  refreshes  his  recol- 
lection, the  memorandum  must  be  laid  aside, 
and  the  witness  must  be  able  to  testify  from 
his  recollection  independent  of  his  memoranda. 
But  the  said  fly-leaf  and  first  item  were  of- 
fered as  evidence  per  se;  they  were  not  ori^n- 
nal  entries,  but  were  partial  copies  from  old 
inventories  not  produced  and,  therefore,  could 
not  be  admitted  in  evidence. 

Robertson  v.  Lynch,  18  Johns.  451;  Feeter 
V.  Heath,  11  Wend.  479;  5  Serg.  &  R.  87;  12 
Serg.  &  R.  87;  2  Phil.  £v.  Cow.  &  H.  notes,  4tb 
Am.  ed.  pp.  577,  578,  585,  586,  and  notes  and 
cases  there  cited;  Clute  v.  Small,  17  Wend.  238. 

This  court  will  not  review  the  decision  of  the 
court  below  on  the  motion  of  plaintiff  in  error 
to  dismiss,  because  it  was  on  a  mere  questioa 
of  practice. 

Brockett  v.  Brockett,  2  How.  233;  Wyle  v. 
Coxe,  14  How.  1;  Parsons  v.  Bedford,  3  Pet. 
433. 

Messrs.  Lorenzo  Allis  and  W.  H.  Peckham» 
for  defendants  in  error: 

The  plaintiff  in  error,  by  appearing  and  an- 
swering to  the  complaint  on  file,  waived  iim 
right  to  afterwards  object  to  any  irregularity 
in  it. 

Evans  v.  Gee,  11  Pet.  80;  Smith  v.  Clapp,  15 
Pet.  125;  Marine  Bk.  ¥.  Fulton  Bk.  2  Wail. 
252,  17  L.  ed.  785. 

The  day  book  and  ledger  and  what  is  called 
the  fiy-leaf  of  the  ledger,  were  competent  evi- 
dence as  memoranda  in  connection  with  the  tes- 
timony of  the  persons  making  the  entry,  show- 
ing them  to  have  been  nuule  in  the  ordinary 
course  of  business,  and  to  have  been  correctly 
made. 

See  Cow.  A  H.  Notes  to  4th  Am.  ed.  of  I^il. 
Ev.  note  587,  to  p.  017  of  Vol.  2;  and  p.  361  of 
Vol.  1;  SUte  v.  Rawls,  2  Nott.  &  M.  334;  Mer 
rill  V.  R.  R.  Co.  16  Wend.  586;  Halsey  v.  Sinse- 
baugh,  15  N.  Y.  485;  Guy  v.  Mead,  22  N.  Y. 
462;  Briggs  v.  Rafferty,  14  Gray,  525;  Lapham 
V.  Kellv,  35  Vt.  105;  Pembroke  v.  Allenstown, 
41  N.  H.  365. 

The  entries  on  the  fly-leaf  were,  it  is  tnie, 
abstracts  from  inventories  themselves,  only 
memoranda;  but  the  original  inventories  were 
destroyed  by  the  fire,  so  they  could  not  be  pro- 
duced; and  proof  of  their  contents  eould  be 
made  by  memoranda  of  such  contents,  aa  well 
as  any  other  fact  could  be  so  proved. 

Whitney  v.  Sawyer,  11  Gray,  242;  Wallace  ▼• 
Goodall,  18  N.  H.  439. 

76  U.  S. 
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JEtva  Insubakce  Compaht  v.  Weidi. 
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Mr.  Justice  Ifelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Minne- 
sota. 

Tlie  suit  was  brought  against  the  plaintiff  in 
error,  on  a  policy  of  insurance,  to  recover  $10,- 
000  insured  upon  a  stock  of  goods  lost  by  fire, 
within  the  conditions  of  the  policy. 

It  was  commenced  against  the  Company  in 
the  state  court,  and  removed  to  the  United 
States  Circuit  Court  under  the  12th  section  of 
the  Judiciary  Act.  A  eopy  of  the  process  and 
complaint  in  the  state  court  was  filed  in  the 
circuit  court,  and  in  which  the  Company,  tha 
defendant,  appeared  and  put  in  its  answer  to 
the  complaint. 

On  the  trial,  the  counsel  for  the  defendant 
moved  to  dismiss  the  cause  from  the  dpcket, 
on  the  ground  that  a  new  complaint  or  declara- 
tion properly  entitled  had  not  been  filed  in  the 
circuit  court,  which  was  denied. 

If  there  had  been  any  irregularity  in  this  re- 
spect, it  was  too  late,  after  the  defendant  had 
taken  issue  upon  the  complaint,  to  take  advan- 
tage of  it.  The  question,  however,  whether  a 
new  complaint  or  declaration  should  have  been 
filed  on  a  removal  of  the  cause  from  a  state 
court,  is  one  of  practice,  and  not  the  subject 
for  which  error  will  lie. 

The  principal  question  in  the  case  is  as  to 
the  admissibility  of  evidence.    Both  the  plaint- 
iffs in  the  court  below  were  witnesses  to  prove 
the  value  of  the  goods  in  the  store  lost  by  the 
fire.    All   the  books  of  account  were  burned, 
except  two  day-books  and  a  ledger.    The  day- 
books covered  entries  of  sales  and  purchases 
in  the  store  from  1866  down  to  the  day  of  the 
fire,  which  was  on  the  22d  of  FebruaiV,  1867. 
The    ledger   commenced    the    1st    of    October, 
1866,  and  contained  the  merchandise  account, 
posted  from  the  day-book,  also  coming  down 
to  the  time  of  the  fire.    J.  R.  Weide,  one  of 
the  plaintiffs,  testified  that  the  value  of  the 
goods  at  the  time  of  the  fire,  according  to  the 
books,  was  $45,564.64,  and  with  profits  added 
would  amount  to  $70,000;  that  the  cash  inven- 
tory of  the  goods  the  last  of  February,  J  866, 
amounted  to  $75,500;  that  he  got  the  amount 
679*]    from  the   fly-leaf  "of  the   ledger,  upon 
which,  in  July,  1860,  he  made  an  abstract  from 
the  inventories  for  several   years  before   the 
fire.    These  inventories  were  destroyed  by  it. 
The  witness  identified  the  day-books  and  ledg- 
er, and  testified  that  these  books  were  kept  by 
him  and  his  partner,  as  they  had  no  clerk,  and 
that  they  were  correct  and  were  the  books  kept 
in  their  business;  that  the  entries  in  the  day- 
books were  the  original  entries  of  purchases 
and  sales;  that  he  could  not  state  from  recol- 
lection the  amount  or  value  of  the  stock  on 
hand  at  the  time  of  the  fire,  nor  nt  the  tim^  of 
taking  the  last  inventory,  in  February,  1866, 
nor  by  the  purchases  and  sales  after  that  in- 
ventory.     This    witness    was    cross-examined, 
among  other  things,  as  to  the  entries  in  the 
lodger,  and  as  to  the  entries  on  th^  fly-leaf, 
and  as  to  the  correctness  of  these  entries  and 
the  amounts  therein  stated.    The  evidence  on 
the  cross-examination  is  not  stated  in  the  bill 
of  exceptions. 

Charles  Weide,  the  partner,  was  also  exam- 
9  Wall 


ined  and,  as  the  record  states,  gave  in  suN 
stance  the  same  testimony  as  the  first  witness. 
Other  witnesses  were  called  and  gave  evi- 
dence as  to  the  value  of  the  goods  in  the  store, 
at  the  time  of  the  fire.    The  plaintiffs  then  of- 
fered in  evidence  the  fly-leaf  of  the  lecher,  ik 
copy  ot  which  is  in  the  reoord.    The  defendant 
objected  to  the  same,  as  incompetent  and  im- 
material, and  not  made  at  the  date  of  the- 
transaction. 
The  court  admitted  it. 
They  also  offered  is  evidence  the  two  day- 
books and  ledger,  which  was  objected  to,  but 
admitted. 

There  can  be  no  doubt  but  the  day-books 
and  ledger,  the  entries  in  which  were  testified 
to  be  correct  by  the  persons  ^ho  made  them, 
were  properly  aidmitted.  They  would  not  have 
been  evidence,  per  se,  but  with  the  testimony 
accompanying  them  all  objections  were  re- 
moved.   White  V.  Ambler,  8  N.  Y.  170. 

So,  in  respect  to  the  memorandum  on  the 
fly-leaf  of  the  ledger.  It  was  nuide  by  one  of 
the  witnesses,  taken  from  inventories,  present 
at  the  time  it  was  made,  but  which  hnd  been 
subsequently  destroyed  by  the  fire.  Those  in- 
ventories,  if  they  had  l»een  in  existence,  would 
have  been  the  best  evidence  *and,  unless  [*68z 
their  loss  was  accounted  for,  must  have  been 
produced.'  But,  being  lost,  parol  evidence  of 
their  contents  was  admissible,  as  secondary 
evidence,  and  so  was  the  memorandum  taken 
from  them,  for  the  like  reason.  As  we  under- 
stand the  evidence  in  the  case,  the  correctness 
of  the  entry  was  testified  to.  The  witness 
was  cross-examined,  among  other  things,  as  to 
the  correctness  of  it.  The  testimony  is  not 
given,  but,  if  the  evidence  of  the  witness  had 
not  been  satisfactory,  it  should  have  been 
placed  upon  the  record. 

In  MernU  v.  R.  R.  Co.  16  Wend.  586,  it 
was  held  that  when  original  entries  are  pro- 
duced, and  the  person  who  made  them  and 
knew  them  at  the  time  to  be  true,  testified 
that  he  made  the  entries,  and  that  he  believea 
them  to  be  true,  although  at  the  time  of  testi- 
fying he  had  no  re6oUection  of  the  facts  set 
forth  in  the  entries,  such  evidence  is  admis- 
sible, as  prima  facie  evidence  for  the  jury.  In 
this  case,  Mr.  Justice  Cowen,  who  delivered  the 
opinion  of  the  court,  examined  most  of  the 
authorities,  English  and  American,  on  the  sub- 
ject. The  same  doctrine  is  also  sustained  by 
the  case  of  Guy  v.  Mead,  22  N.  Y.  465,  466. 

The  learned  counsel  for  the  plaintiff  in  error 
is  mistaken  in  supposing  that  the  witness  Jo- 
seph Weide  did  not  testify  to  the  correctness 
of  the  facts  stated  in  the  memorandum.  Aa 
already  stated,  this  very  point  was  made  the 
subject  of  cross-examination,  and,  if  the  wit- 
ness failed  to  testify  to  it,  the  fact  should 
have  been  set  forth  in  the  record,  as  it  was 
most  material  for  the  defendant.  The  witness 
had  stated  on  his  examination -in-chief,  that  he 
made  the  abstract  in  July,  1806,  from  the  in- 
ventories for  several  years  previous  to  the  fire. 
Nothing  else  being  shown,  the  inference  in 
that  it  was  correctly  made:  hence  the  cross- 
examination  on  this  point  to  show  the  con- 
trary. 

We  think  that  the  memorandum  was  prop- 
erly admitted,  and  that  the  judgment  should 
be  affirmed. 
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BumME  OousT  or  the  Vnited  States. 


Dzc.  Tcnii, 


WILLIAM  A.  FREEBORN,  James  F.  Freeborn 
and  Henry  P.  Gardiner,  Merchants,  as  W.  A. 
Freeborn  A  Co.,  Libelants,  AppttLp 

▼. 

THE   SHIP   PROTECTOR,  Her   Tackle,   etc, 
James  C.  Bell,  Claimant. 

(See  a  0^  •The  Protector,*  9  Wall.  687-690.) 

The  time  of  the  continuance  of  the  war  not 
eoimted  in  reckoning  time  for  bringing  ap- 
peaL 

The  time  during  which  the  war  lasted  Is  not  to 
be  counted  in  reckoning  the  time  allowed  for  an 
appeal  from  an  Alabama  court. 

The  Act  of  Mar.  2,  1867.  Is  not  repugnant  to 
this  rule. 

[No.  274.] 
Argued  Apr.  22,  1870.    Decided  Apr.  SO,  1870. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ala,- 
bama. 

The  history  and  facts  of  this  ease  are  stated 
in  the  opinion  of  the  court. 

Messrs.  P.  Phillips,  and  P.  Hamilton,  for  ap- 
pellee. 

Messrs.  J.  Pyne  and  F.  S.  Blonnti  for  ap- 
pellants. 


Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

Motion  is  made  in  this  case  to  dismiss  the 
appeal,  on  the  ground  that  it  was  not  brought 
within  the  time  allotted  by  law. 

The  libel  was  originally  filed  against  the 
ship  Protector,  in  the  District  Court  for  the 
Southern  District  of  Alabama,  January  25, 
1859,  on  behalf  of  the  appellants  (who  were 
residents  of  the  City  of  New  York),  for  the 
price  of  certain  necessary  supplies  and  mater- 
ials previously  furnished  to  the  ship  in  the 
Port  or  New  York.  A  decree  dismissing  the 
libel  was  pronounced  in  December,  1859.  This 
decree  was  affirmed  by  Mr.  Justice  Campbell 
in  the  circuit  court,  on  the  5th  of  April,  1861. 
The  appeal  from  the  circuit  court  to  this  court 
was  not  taken  until  the  28th  day  of  July,  1869, 
more  than  eight  years  after  the  date  of  the 
decree  appealed  from.  By  the  22d  section  of 
the  Judiciary  Act  of  1789,  it  was  enacted  that 
writs  of  error  should  not  be  brought  but  with- 
in fire  years  after  rendering  or  passing  the  de- 
cree or  judgment  complained  of;  or,  in  case  the 
person  entitled  to  sucn  writ  be  an  infant,  feme 
covert,  non  compos  mentis,  or  imprisoned, 
when  within  five  years,  as  aforesaid,  exclusive 
of  the  time  of  such  disability.  When  by  the 
Act  of  3d  March,  1803,  appeals  were  given  in- 
stead of  writs  of  error,  in  cases  of  equity  and 
admiralty  jurisdiction,  it  was  provided  that 
they  should  be  subject  to  the  same  rules,  regu- 


NoTE. — Suspension    of    Statute    of    Limitations 
during   war — see   note   to   Hanger  ▼•   Abbott,   18 
L.  ed.  U.  8.  939. 
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lations  and  restrictions  as  are  prescribed  in 
law  in  cases  of  writs  of  error;  and  the  same 
limitations  apply  to  appeals  as  to  writs  of  er- 
ror. 

It  is  plain  that  by  the  literal  terms  of  the 
Act  of  1789  the  period  of  limitation  had  ex- 
pired more  than  three  years  prior  to  the  tak- 
mg  of  this  appeal.  But  this  court  has  decided, 
in  the  case  of  Hanger  v.  Abbott,  6  Wall.  532,  18 
L.  ed.  939,  that  a  SUtute  of  LimiUtiona  did 
not  run,  during  the  rebellion,  against  a  party 
residing  in  *New  Hampshire,  so  as  to  pre-[*69o 
elude  ms  remedy  for  a  debt  against  a  person 
residing  in  Arkansas,  one  of  the  insurrection- 
ary States.  It  is  unnecessary  to  go  over  again 
the  ground  which  was  examined  In  that  case. 
We  are  of  opinion  that  the  same  law  applies 
to  this.  And  by  throwing  out  of  the  eight 
years  which  elapsed  between  the  decree  and 
the  appeal  the  four  years  and  more  during 
which  the  war  continued,  the  time  ia  reduced 
to  a  period  of  less  than  five  years. 

But  it  is  urged  that  the  Act  of  March  2d, 
1867,  has  regulated  this  subject,  and  has  pre- 
scribed a  limitation  of  one  vear  from  the  pas- 
sage of  that  Act  within  which  to  bring  all  ap- 
peals and  writs  of  error  which  were  suspended 
or  interrupted  by  the  rebellion.    The  terms  of 
the  Act  are,  "that  where  any  appeal  or  writ 
of   error  has   been  brought   to   the   Supreme 
Court  from  any  final  judgment  or  decree  of  aa 
inferior  court  of  the  United  States  for  any  ju- 
dicial district  in  which,  aubsequently  to  the 
rendition  of  such  judgment  or  decree,  the  regu- 
lar sessions  of  such  court  have  been  suspended 
or    interrupted    by   insurrection   or    rebellion, 
such    appeal     or     writ     of     error     shall     be 
valid     and     efi'ectual,     notwithstanding     the 
time  linuted  by  law  for  bringing  the  same  may 
have  previously  expired;  and  in  cases  where  no 
appeal  or  writ  of  error  has  been  brought  from 
any  such  judgment  or  decree,  such  appeal  or 
writ  of  error  may  be  brought  within  one  year 
from  the  passage  of  this  Act.**    14  Stat,  at  L. 
545.     We  are  of  opinion  that  this  statute  is 
an  enabling  and  not  a  restraining  one;  that  it 
was  not  intended  to  take  away  any  right  of 
appeal,  but  to  continue  the  right  in  cases  where 
it  had  been  lost.    ''Where  the  common  law  and 
a  statute  differ,"  says  Blackstone,  "the  common 
law  gives  place  to  the  statute ;  and  an  old  stat- 
ute gives   place  to  a  new   one.    .    .     .    But 
this  is  to  be  understood  only  when  the  latter 
statute  is  couched  in  negative  terms,  or  where 
its  matter  is  so  clearly  repugnant  that  it  neces- 
sarily implies  a  negative.'*    1  131.  Com.  89.  Such 
repugnancy  does  not  exist  here.     ^lany  cases 
may  be  supposed,  in  which  the  richt  of  appeal 
would  be  saved  by  the  Statute  of  1867,  which 
would  not  be  saved  by  the  Act  of  1789  and  the 
operation  of  the  common  law  rule  followed  in 
Hanger  v.  Abbott  [supra].     If  four  years  of 
the  five  elapsed  before  the  war,  the  right  oi 
appeal  would  be  saved  by  the  Act  of  1867,  but 
would  be  gone  under  the  operation  of  the  Act 
of  1789,  unless  the  appeal  were  b»*ought  before 
the  passage  of  the  former  Act.  If  Congress  had 
intended  to  limit  all  appeals  from  courts  in  the 
insurrectionary  States  to  one  year  from  the 
passage  of  the  law,  it  should  have  been  so  ex- 
pressed in  the  Act. 
The  motion  to  dl^uiiss  the  appeal  la  denied. 
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SUPEBVI80B8  T.  UnIRD  STATH. 
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THE  BOARD  OP  SUPERVISORS  OP  POWE- 
SHIEK COUNTY,  IOWA,  Plffs.  in  Err., 

V. 

UNITED  STATES  ex  rel.  CLARK  DURANT. 

State  Court  cannot  enjoin  prooest  of  Federal 

Court. 

8ui>erTl8ort  of  a  county  cannot  be  excused  for 
neglecting  to  execute  a  mandamus  from  the  Cir- 
cuit Court  of  tbe  United  States  commanding  them 
to  IcTy  a  tax  to  pay  a  Judgment  against  the  coun- 
ty, on  the  ground  that  they  have  been  enjoined 
by  a  State  Court  against  such  levy. 

[No.  202.] 

Submitted  Apr.  25, 1870.  Decided  Apr.  30, 1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

Clark  Durant  recovered  judgment  against 
Poweshiek  County  in  the  Circuit  Court  for 
Iowa,  May  17,  1867,  for  $4,507.80.  Execution 
was  issued  on  the  judgment;  returned  ''no 
property."  A  demand  was  made  to  levy  taxes 
to  pay  the  judgments,  and  neglected  by  de- 
fendants. An  alternative  writ  was  issued,  and 
the  defendants  returned  an  answer:  "That  no 
valid  law  exists  for  the  levy  of  taxes;  officers 
have  no  right  to  do  it.  That  an  injunction  was 
issued  by  a  State  Court  against  such  levy." 

To  this  the  plaintiff  demurred,  that  the  State 
Court  could  not  by  any  process  arrest  a  levy  to 
pay  such  judgments;  and  that  the  plaintiff 
was  no  party  to  the  decree,  and  the  decree  it- 
self a  violation  of  the  Constitution  of  the  Unit- 
ed States.  The  demurrer  was  sustained  and  a 
peremptory  writ  issued.  The  defendant  asked 
leave  till  the  next  term  to  make  return  to  the 
peremptory  writ,  and  if  return  was  not  suffi- 
cient, they  were  to  be  attached  forthwith. 
Whereupon  the  defendants  sued  out  this  writ 
of  error. 

Mr.  S.  V.  White,  for  plaintiff  in  error. 

Mr.  James  Grant,  for  defendant  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  oourt: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa. 

The  writ  of  error  brings  up  the  petition  of 
the  relator  for  an  alternative  writ  of  man- 
damus to  the  Supervisors  of  Poweshiek  Coun- 
ty, commanding  them  to  levy  a  tax  sufficient 
to  pay  a  judgment  against  the  County;  a  re- 
turn, demurrer  to  the  same,  judgment  sustain- 
ing the  demurrer,  a  writ  of  peremptory  man- 
damus, and  leave  granted  till  the  next  term  to 
make  a  sufficient  return  to  peremptory  man- 
damus; or,  if  not  that,  an  attachment  issue 
returnable  forthwith. 

We  perceive  no  error  in  the  proceedings  and 
the  judgment  for  peremptory  mandamus  is  af- 
firmed* 


SUPERVISORS  OP  POWESHIEK  COUNTY, 
IOWA,  Plffs.  in  Err., 

V. 

UNITED  STATES  ex  rel.  THOMAS  C.  DU- 
RANT. 

(See  S.  C,  "Supervisors  v.  Durant,"  9  Wall. 

736,  737.) 

Order  for  mandamus  may  be  entered  nunc  pro 
tunc — return  of  officer  allowed  to  be  amend- 
ed. 

It  Is  no  objection  to  a  mandamus  that  It  was  Is- 
9  Wall. 


sued  without  an  order  being  entered  for  It.  wbtn 
the  order  was  actually  made,  and  a  note  ox  It  en- 
tered,  and  tbe  court  subsequently  allowed  It  to 
be  entered  nunc  pro  tunc. 

The  court  below  may  allow  the  return  of  the 
Marshall  to  be  amended  by  Inserting  that  It  was 
exhibited  at  the  time  of  service. 

[No.  201.] 
Submitted  Apr.  25,  1870.  Decided  Apr.  30,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

This  was  a  petition  filed  in  the  court  below, 
for  an  alternative  writ  of  mandamus,  to  the 
Board  of  Supervisors  of  Poweshiek  County,  to 
compel  the  levy  of  a  tax  for  the  payment  of 
a  judgment  of  $57,102.60,  with  interest,  pre- 
viously rendered  by  said  court  against  said 
County,  in  favor  of  the  relator. 

An  alternative  writ  issued,  to  which  respond- 
ents made  return,  denying  that  it  was  their 
duty  to  levy  the  tax,  and  averring  that  the 
State  Court  had  forbidden  the  levy. 

To  this  return  the  relator  demurred.  The 
demurrer  was  sustained,  and  a  peremptory 
writ  issued  and  was  duly  served. 

The  order  for  the  peremptory  writ  was  en- 
tered by  both  judge  and  clerk,  upon  their  re- 
spective dockets;  but  the  clerk  had  omitted  to 
enter  it  upon  his  journal.  This  entry  was  sub- 
sequently ordered  to  be  made  nunc  pro  tunc. 

The  court  also  permitted  the  Marshal  to 
amend  his  return  of  service  of  the  peremptory 
writ,  by  adding  that  he  "showed  the  original 
writ  to  each  respondent,  and  finally  left  it  with 
the  president  of  the  Board." 

Mr.  S.  y.  White,  counsel  of  record  for  plain- 
tiffs in  error,  made  no  argument  in  this  court. 

Mr.  James  Grant,  for  defendant  in  error. 

The  practice  objected  to,  is  sanctioned  (Gray 
V.  Brignardello,  1  Wall.  627,  17  L.  ed.  603),  and 
is  common  in  the  Iowa  State  Courts,  in  both 
civil  and  criminal  practice.  State  v.  Munzen- 
maier,  24  Iowa,  87;  Buck  water  v.  Craig,  24 
Iowa,  215. 

It  is  a  matter  of  every  day  practice  to  per- 
mit an  officer  to  amend  his  return  of  service, 
especially  at  such  a  state  of  the  proceedings. 

But  the  return  of  service  was  probably  good 
without  the  amendment.  See  Regina  y.  Bir- 
mingham R.  Co.  16  Eng.  L.  &  E.  04. 

These  are  the  rulings  to  which  plaintiffs  ia 
error  except.  They  have  superseded  the  fur- 
ther action  of  the  oourt  since  Oct.  1868.  That 
the  writ  is  merely  for  delay,  is  too  apparent 
for  comment. 

We  pray  the  court  to  affirm,  with  such  dam- 
ages as  will  discourage  trifling  with  legal 
forms. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa. 

The  writ  of  error  in  this  case  brings  up  a 
petition  on  the  part  of  the  relator  for  an  alter- 
native writ  of  mandamus  to  the  Supervisors  of 
Poweshiek  County,  commanding  them  to  levy 
a  tax  sufficient  to  pay  a  judgment  he  holds 
against  the  County,  or  show  cause  for  not  so 
doing;  the  order  for  an  alternative  mandamus 
and  the  issuing  of  the  same;  a  return;  demur- 
rer to  the  return;  an  order  for  peremptory 
mandamus;  application  for  attachment  against 
the  Supervisors  fnv  not  obeying  the  peiemptory 
writ  and  order  for  attachment* 
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6everal  objections  were  taken  to  the  pro- 
ceedings, on  the  put  of  the  Supervisors,  but 
no  brief  has  been  filed  in  the  case  in  support  of 
them,  or  appearance  of  counsel. 

One  is,  that  the  writ  of  peremptory  man- 
damus was  issued  without  any  order  of  the 
court,  having  been  entered  upon  the  journal 
record  of  the  derk.  The  order  was  made  by 
the  court  and  a  note  of  it  entered  upon  the 
clerk's  docket,  and  also  upon  the  judges. 

The  court,  on  motion,  allowed  the  entry  to 
be  made  in  the  journal  nunc  pro  tunc,  which, 
is  an  inadvertence  of  the  clerk,  was  the  com- 
mon practice  and  the  matter  of  course. 

Objection  was  also  taken  to  the  return  of 
the  Marshal,  that  it  did  not  appear  that  the 
original  writ  of  the  peremptory  mandamus  was 
exhibited  at  the  time  of  the  service  of  same 
upon  the  Supervisors.  The  court  allowed  the 
return  of  the  Marshal  to  be  amended  by  add- 
ing: **!  also  exhibited  the  original  writ  to  each 
737*]  of  the  foregoing  ^named  persons  so 
served,  and  I  finally  left  it  with  said  Snow,** 
who  was  chairman  of  the  Board. 

Amendments  of  this  description  are  of  daily 
practice. 

Judgment  for  a  writ  of  attachment  affirmed. 


ELIZA  WALKER,  Appt., 
•  ▼. 

JOSEPH  S.  6EAL  et  al..  Executors  of  William 
J.  Walker,  Deceased. 

(See  S.   C.  0  Wall.   743-768.) 

Husband  and  wife— deed  of  separation,  when 
valid — husband  as  trustee — income  not  sus- 
pended by  returning  to  husband^ircuit 
courts  have  jurisdiction  over  executors — 
waiver— exception— compensation  of  trustee. 

Deedi  of  separation  between  husband  and  wife, 
for  the  separate  maintenance  of  the  wife,  through 
the  Intervention  of  a  trustee,  are  legal ;  and  equity 
will  enforce  them  If  made  as  to  a  separation  im- 
mediately to  occur,  or  that  has  already  taken 
place. 

The  agreement,  that  the  wife  should  enjov  her 
separate  estate  during  life,  although  she  should 
subsequently  become  reconciled  to  her  husband 
and  cohabit  with  him,  is  valid. 

A  husband  mav  be  a  trustee  for  his  wife  and 
can  be  compelled  In  equity  to  account  for  any 
money  or  property  belonging  to  her  which  he  has 
received,  in  the  same  manner  that  a  stranger 
would  be  held  to  account. 

It  makes  no  difference  whether  the  property 
which  he  has  received  was  settled  by  hfm  upon 
his  wife,  or  came  to  her  through  other  sources. 

The  Income  secured  to  her  was  not  suspended  by 
her  returning  to  live  with  her  husband,  on  his 
solicitation;  nor  had  he  any  right  to  retain  it 
by  way  of  set-off  against  the  expense  of  her  liv- 
ing. 

Circuit  Courts  of  the  United  States  have  jor- 
Isdiction  over  executors  and  administrators,  and 
will  enforce  the  same  rules  in  the  adjustment  of 
claims  against  them  thst  the  local  courts  adminis- 
ter in  favor  of  their  own  cltlxens. 

The  wife,  by  accepting  provisions  in  her  hus- 
band's will  In  satisfaction  of  dower,  did  not  waive 
her  right  under  the  trust  deed. 

An  exception  to  a  master's  report  will  not  be 
allowed  when,  by  long  acquiescence,  it  should  be 
treated  as  having  been  settled. 

A  trustee  should  be  allowed  no  compensation, 
when  he  literally  did  nothing  towards  executing 
his  trust,  but  was  guilty  of  the  grossest  abuses 
concerning  it. 

[No.  172.] 

Argued  April  13,  1870.    Decided  April  30,  1870. 

Note. — Separation  apreements  bet^.ecn  htisband 
and  wife — see  notes,  6  L.U.A.  182;  B  L.R.A.  113; 
^o  C.  C.  A.  608. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts. 

The  complainant  is  the  widow  of  William  J. 
Walker,  late  of  Newport,  in  the  State  of  Rhode 
Island,  and  the  respondents  are  the  executors 
of  the  last  will  and  testament  of  the  deceased, 
as  duly  constituted  under  the  laws  of  Massa- 
chusetts. 

Introductory  allegations  of  the  bill  of  com- 
plaint are,  that  the  complainant,  in  Sep.,  1846, 
was  the  lawful  wife  of  the  deceased,  and  that 
they  both  then  were,  and  for  many  years  pre- 
viously had  been,  inhabitants  of  Charlestown 
in  that  State;  that  at  that  time,  and  for  many 
months  before,  he,  the  husband,  had  been  guil- 
ty of  such  extreme  cruelty  towards  the  com- 
plainant, that  she  ultimately,  on  or  about  Sep. 
15  of  that  year,  was  compelled  to  leave  his 
home,  and  no  longer  cohabit  with  him;  that 
his  acts  and  conduct  towards  her  were  audi 
that,  by  the  laws  of  the  State,  she  was  entitled 
by  reason  thereof,  to  prosecute  and  maintain 
against  him  a  suit  for  divorce  from  bed  and 
board,  and  to  be  decreed  in  such  suit  a  liberal 
and  suitable  allowance  for  alimony;  that,  being 
about  to  institute  proceedings  for  such  divorce, 
he,  in  order  to  induce  her  to  forbear  to  carry 
that  intention  into  effect,  and  to  avoid  a  decree 
against  him  for  such  alimony,  proposed  to  ex- 
ecute an  agreement  with  the  complainant  that 
they  should  live  separate  and  apart  from  each 
other,  and  to  provide  for  her  support  and  main- 
tenance by  a  conveyance  of  real  and  personal 
estate  to  trustees  with  power,  whose  duty  it 
should  be  to  appropriate  the  income  thereof 
for  that  purpose.  Based  upon  those  introduc- 
tory averments,  the  bill  of  complaint  proceeds 
to  allege  that  the  complainant  accepted  the 
proposition  of  her  husband,  then  in  full  life, 
and  that  the  indenture  embodying  the  terms  of 
the  same  was,  Feb.  24,  1846,  duly  executed  by 
all  the  parties,  including  the  trustees;  that  prop- 
erty, real  and  personal,  to  the  amount  therein 
agreed,  was  transferred  to  the  trustees  therein 
named  in  trust;  that  they  should  pay  the  in- 
come of  the  same  to  the  complainant  during 
her  life,  upon  the  conditions  therein  provided. 

By  the  terms  of  the  indenture,  they  cove- 
nanted to  live  separate  and  apart  from  each 
other  during  coverture,  unless  they  should 
thereafter  elect  to  live  together,  as  the  provi- 
sions assumed  they  mi^ht  do;  and  the  com- 
plainant also  agreed,  m  case  her  husband 
should  sell  any  portion  of  his  real  estate  dur- 
ing her  lifetime,  to  relinquish  to  the  purchaser 
her  claim  of  dower  in  the  same,  and  after  hk 
decease  to  release  her  dower,  or  right  of  dower 
in  all  his  remaining  real  estate,  when  thereto 
requested  by  his  heirs,  executors  or  adminis- 
trators. Subject  to  these  conditions  and  some 
others  not  material  to  be  mentioned,  the  com- 
plainant accepted  the  provision  in  full  satisfac- 
tion for  her  support  and  maintenance,  and  of 
all  alimony  durmg  coverture  and  cov<»nanted 
and  promised  that  she  would  at  all  times 
thereafter  live  separate  and  apart  from 
her  husband  during  coverture,  nnlci^s  they 
should  thereafter  mutually  agree  to  live  to- 
•^tllipf.  But  the  express  provision  was,  that 
"If  they  shall  at  any  time  or  times  hereafter 
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cohabit  and  live  together  as  heretofore,  these 
presents  shall  not  be  thereby  rendered  invalid." 
On  the  contrary,  the  stipulation  was  that  the 
trusts  therein  contained  should,  in  that  event, 
be  executed  in  like  manner  as  if  they  should 
live  separate  and  apart. 

Pursuant  to  that  indenture  they  separated, 
and  the  complainant  lived  separate  and  apart 
from  the  date  of  the  instrument  until  April, 
1S46,  when,  at  his  request  as  she  alleges,  she 
returned  to  live  with  him,  and  continued  to 
live  with  him  until  June,  1860,  *Vhen  she  was 
compelled  by  his  cruel  and  harsh  treatment  of 
berself  and  daughters  to  cease  to  live  with  him, 
and  ever  afterwards,  during  his-  life,  continued 
«o  to  live  separate  and  apart."  Due  conveyance 
was  made  of  the  described  real  and  personal 
property  to  the  trustees,  and  they  covenanted 
in  the  same  instrument  that  they  would  collect 
the  rents,  interest  and  income  of  the  same,  and 
cause  to  be  paid  out  of  the  trust  property, 
rents,  interest  and  income,  all  the  debts  which 
the  complainant  might  thereafter  contract,  and 
after  deducting  all  necessary  and  proper  char- 
IFPs  and  expenses,  to  pay  annually  or  oftener, 
the  residue  of  the  rents,  interest  and  income  to 
the  complainant  during  her  natural  life,  for 
her  sole  and  separate  use  and  benefit,  and  upon 
lier  own  order  and  receipt  in  writing. 

Execution  of  the  indenture  is  admitted,  and 
it  is  not  controverted  that  the  persons  named 
as  trustees  in  the  instrument  accepted  the 
trust  and  continued  to  execute  the  same  dur- 
ing the  lifetime  of  the  husband  and  until  his 
death.  They  collected  the  rents,  interest  and 
income  as  covenanted,  and  the  proofs  show  that 
in  every  instance  except  the  first,  they  gave 
the  checks  for  the  net  amount  to  the  complain- 
ant. When  they  were  about  to  pay  the  first 
semi-annual  payment,  the  proof  is  that  the 
husband  presented  an  order  from  the  complain- 
ant for  the  amount,  and  it  appears  tha^  the 
money  was  paid  to  him  under  that  order,  he 
stating  that  he  had  advised  the  complainant  to 
allow  him  to  invest  the  money  for  her  use  and 
profit.  Subsequent  payments,  however,  through- 
out the  entire  period  of  the  controversy,  were, 
without  exception,  made  to  the  complainant. 
Payments  were  made  in  checks,  and  the  proofs 
show  that  the  checks  were  always  received  by 
the  complainant,  and  that  she  gave  the  proper 
receipt. 

Tlie  allegation  of  the  bill  of  complaint  is 
lliat  the  complainant,  at  the  suggestion  of  her 
husband  and  upon  his  agreement  to  invest  the 
Koveral  amounts  so  received  by  her  from  the 
Intstees,  for  her  benefit  and  that  of  her  chil- 
drfn,  delivered  the  checks  to  him,  and  that  ae 
sfmi-annually  received  the  same  from  her  as 
they  came  to  hand,  promising  at  all  times  to 
make  the  investment  as  he  had  originally 
ajrreed.  Proof  of  the  several  payments,  sub- 
stantially as  alleged,  is  full  and  satisfactory, 
as  they  appear  in  the  schedule  signed  by  com- 
plainant, and  found  among  the  papers  of  the 
deceased,  which  passed  into  the  hands  of  his 
executors.  Proof  also  is  exhibited  of  the  agree- 
ment of  the  husband  to  make  the  investment 
as  allcfred  in  the  bill  of  complaint. 

The  bill  was  sustained  by  the  court  below, 
and  the  cause  referred  to  a  master  for  an  ac- 
counting. 

The  master's  report  made  certain  deduction  4, 
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among  them  one  of  $1,682.38,  as  commissions 
to  the  trustees  for  services. 

Various  exceptions  to  the  master's  report  by 
both  parties  having  been  overruled,  a  final  de- 
cree in  favor  of  the  complainant  was  entered 
for  $81,750.85,  and  costs.  Appeals  to  this  court 
were  taken  by  both  parties;  that  of  the  com- 
plainant being  to  so  much  of  the  decree  as 
overrules  her  exception  to  the  master's  report. 

All  other  important  facts  appear  in  the  opin- 
ion of  the  court. 

Messrs.  S.  Bartlett  and  B.  R.  Curtis,  for 
complainant: 

It  is  settled  law  that  such  a  trust  as  the  one 
in  question,  either  with  or  without  the  cove- 
nant of  the  trustees  to  indemnify  the  husband 
against  the  wife's  debts,  is  founded  on  valuable 
consideration;  is  valid,  and  is  not  terminated 
by  the  subsequent  cohabitation  of  the  parties. 

Compton  V.  Collinson,  2  Bro.  Ch.  377;  Wor- 
rall  V.  Jacob,  3  Mer.  266;  Jee  v.  Thurlow,  2 
Bam.  &  C.  546;  Webster  v.  Webster,  1  Sm.  & 
G.  489;  S.  C.  23  Eng.  L.  &  E.  216;  S.  C. 
before  Vice-Chancel  lor  Shadwell.  4  De  G.  M.  & 
G.  437;  and  17  Eng.  Law.  &  Eq.  278;  Handle 
V.  Gould,  8  El.  &  Bl.  457;  Wells  v.  Stout,  9 
Cal.  479;  Dillinger's  Appeal,  35  Pa.  357;  Gaines 
V.  Poor,  3  Met.  Ky.  603;  Wilson  v.  Mushett, 
3  Bl.  &  Ad.  743;  Bell,  Husband  and  Wife,  525- 
541. 

It  is  clear  that  a  husband  may  be  a  trustee 
for  his  wife.  All  that  is  necessary  is,  that  he 
should  agree  to  become  so;  and  although  the 
agreement  be  made  between  him  and  her  alone, 
the  trust  will  attach  upon  him  in  the  same 
manner,  and  under  the  same  circumstances 
that  it  would  if  he  were  a  mere  stranger. 

2  Story,  Eq.  sec  1380;  Neves  v.  Scott,  9 
How.  212. 

Such  agreement  imposes  the  character  of  a 
trustee  upon  the  husband,  even  when  there  is 
no  valuable  consideration,  and  it  is  made  con- 
cerning property  belonging  to  him.  A  fortiori, 
when  there  is  a  valuable  consideration  and  it 
is  made  concerning  her  separate  property. 

2  Kent,  Com.  63,  and  cases  cited;  Woodward 
V.  Woodward,  8  Law  Times  (N.  S.)  749;  Grant 
V.  Grant,  12  Law  Times  (N.  S.)  721. 

The  objection  that  the  suit  should  have  been 
brought  in  Rhode  Island,  is  untenable. 

The  scope  of  the  bill  is,  to  charge  the  estate 
of  the  defendant's  testator  with  a  trust,  and  to 
procure  a  decree  in  favor  of  the  complainant 
as  a  creditor,  for  that  sum  of  money  which 
may  be  found  due  to  her  on  an  account  of  such 
trust. 

The  contracts  out  of  which  the  tnist  arose 
were  all  made  in  Massachusetts,  between  per- 
sons then  domiciled  there. 

It  is  the  settled  law  of  Massachusetts,  where 
this  will  was  proved,  that  the  assets  received 
and  inventoried  by  the  executors  here,  are  lia- 
ble to  the  claims  of  citizens  of  Massachusetts; 
and  if  the  estate  be  solvent,  they  are  to  be 
paid  in  full  here. 

Richards  v.  Dutch,  8  Mass.  506;  Dawes  v. 
Head,  3  Pick.  128;  Rev.  Stat.  ch.  70,  sees..  21, 
22;  Gen.  Stat.  cl.  101,  sees.  28,  39. 

The  remaining  questions  in  the  cause  are  the 
correctness  of  the  rulings  of  the  court  below 
upon  the  several  exceptions  of  the  parties  to 
the  master's  report. 
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Ab  to  plaintifiTs  ezoeptions: 
FiTBt  exception.  The  master  has  found  that 
the  testator  paid  the  sum  of  $2,400,  upon  the 
request  and  on  the  account  of  complainant, 
and  is  entitled  to  be  credited  therefor.  Com- 
plainant insists  that  the  sum  should  be  $1,500. 
The  question  turns  on  the  inference  to  be 
drawn  from  the  following  paper,  construed  in 
reference  to  the  surrounding  circumstances: 

Exhibit  B.  "Out  of  the  sum  of  two  thou- 
sand eighty-seven  dollars  and  ninety-seven 
cents,  which  I  have  received  of  the  trustees  as 
specified  in  their  first  two  accounts,  I  have  re- 
funded to  my  husband  $1,600  (fifteen  hundred 
dollars),  being  part  payment  of  twenty-four 
hundred  doUars,  which  he  gave  at  my  request 
and  on  my  account,  in  equal  proportion  to  my 
two  sons,  John  Brooks  and  Joseph  Uurd;  and 
I  agree  that  the  like  sum  of  twelve  hundred 
dollars  shall  be  given  successively  to  my  other 
children,  Frances  Emily,  Kate  Edward  and 
Abbie  J.  Walker,  in  such  manner  as  may  be 
agreed  upon  between  me  and  my  husband,  as 
far  as  the  income  of  the  trust  property  will  al- 
low, reserving  to  myself  the  right  to  use  as 
much  of  said  income  as  I  may  need  for  private 
expenses,  and  any  charitable  objects  I  may 
wish  to  favor.  „  ^  „ 

Signed,  Eliza  H.  Walker, 

Boston,  March  27,  1847." 
As  the  case  shows  that  she  received  from  the 
trustees  nothing  but  their  checks,  which  she 
immediately  passed  to  her  husband,  the  docu- 
ment was  intended  by  the  husband  as  a  vouch- 
er in  discharge  pro  tanto  of  the  trust  funds, 
consisting  of  the  checks  passed  to  him  for  in- 
vestment. 

The  question  then  is:  whether,  under  these 
ciroumstances,  with  means  of  the  wife  in  his 
hands  to  satisfy  the  whole  $2,400  thus  ad- 
vanced to  their  children,  the  inference  is  that 
it  was  their  joint  intention  to  leave  her  in 
debt  to  her  husband  for  the  balance  of  the 
$2,400,  and  that  the  husband,  instead  of  pay- 
ing himself  in  full,  should  go  on  and  iirvest  the 
balance  of  the  moneys  in  his  hands,  for  her  use, 
without  any  suggestion  on  the  face  of  the 
paper  that  she  was  to  pay  the  balance  of  the 
$2,400  thereafter,  and  howT  Or,  is  it  the  just 
intendment  that  the  husband  consented  that 
the  balance  should  be  deemed  his  share  of  the 
contribution  to  their  children?  On  this  point ^t 
is  to  be  noted  that,  although  said  paper  con- 
tains no  provision  or  promise  in  relation  to  the 
payment  of  this  balance,  yet  it  does  contain 
other  promises  from  her  to  him. 

Second  exception.  The  question  is:  whether 
the  interest  should  have  been  compounded 
annually  or  semi-annually. 

The  master  disallowed  semi-annual  interest 
"because  severe." 

It  is  submitted  that  in  a  case  for  "severe" 
treatment,  the  interest  is  to  be  compounded 
semi-annually. 
This  is  asserted  by  the  highest  authority. 
Barney  v.  Saunders,  16  How.  636;  Raphael 
V.  Boehm,  11  Ves.  92;  S.  C.  13  Ves.  407,  590; 
Pay  V.  Howe,  1  Pick.  628;  Jennison  v.  Hap- 
good,  10  Pick.  104;  Boynton  v.  Dyer,  18  Pick. 

This  is  a  case  for  "severe  treatment." 
Sixth    exception.     We    respectfully    submit 

that  a  trustee  is  not  to  be  allowed  compensa- 
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tion  when  he  has  done  nothing  la  the  execu- 
tion of  his  trust,  and  has  been  guilty  of  the 
grossest  abuses  of  it,  and  his  representative* 
have  denied  its  existence  and  forged  the  oestui 
que  trust  to  establish  it  by  this  suit. 
Lamb's  Appeal,  58  Pa.  142. 
Messrs.   Benjamin   F.    Thomaa   and  H.    C 
Hutchins,  for  respondents: 

The  plaintiff  and  her  husband  resided  in 
Massachusetts  when  the  agreement  for  separa- 
tion was  made,  the  indenture  executed  and  tho 
money  delivered  for  which  plaintiff  seeks  to 
recover.  The  validity  of  the  contract  and  th* 
effect  of  the  payments  must,  therefore,  be  de- 
termined by  the  laws  of  Massachusetts. 

The  question  affecting  the  marriage  relation 
and  its  rights  and  duties  is  peculiarly  one  of 
state  policy  of  the  lex  loci. 

Story,  Confl.  L.  sees.  276-280;  Deoouche  v. 
Savetier,  3  Johns.  Ch.  190;  Blanchard  t.  Rus- 
sell, 13  Mass.  1;  Anstruther  t.  Adair,  2  Myl. 
&  K.  613. 

There  can  be,  defendants  submit,  no  reason- 
able doubt  that  the  courts  of  Massachosetta 
would  declare  invalid  the  agreement  relied  up- 
on. 

See,  among  other  cases,  Ames  v.  Chew,  & 
Met.  820;  Albee  v.  Wyman,  10  Gray,  222. 

The  policy  which  tolerates  these  voluntary 
separations  is  an  extremely^  vicious  one;  for 
though  the  relation  of  marriage  is  entered  in- 
to by  contract,  its  right  and  duties  and  obliga- 
tions are  fixed  by  law,  and  exist  altogether  in- 
dependent of  the  will  of  the  parties.  These 
voluntary  separations  are  evasions  of  the  law, 
only  to  be  tolerated  when  the  rigor  of  the  law 
of  divorce  was  intolerable. 

The  reasons  which  have  operated  to  sanction 
them  in  England,  do  not  exist  here;  the  law 
itself  affording  all  reasonable  facilities  for  sep- 
aration. 

■  Ames  V.  Chew   (supra);  Albee  t.  Wyman,. 
(supra). 

The  recognition  of  their  validity  has  been 
deeply  regretted  whenever  and  wherever  made. 
St.  John  V.  St.  John,  11  Ves.  626;  2  Story, 
Eq.  Jur.  sees.  1427,  1428;  Durant  v.  Tit  ley,  7 
Pnce,  677;  3  Bro.  Ch.  614;  Jones  v.  Waite,  ft 
Bing.  N.  C.  341;  Opinions  of  Lords  Abinger 
and  Denman. 

If  the  agreement  was  not  void,  it  was  an- 
nulled or  suspended  during  the  period  of  the 
reconciliation  and  the  cohabitation  of  the  par- 
ties thereto;  because  the  agreement  was  based 
on  separation,  and  by  the  reconciliation  new 
obligations  arose  inconsistent  with  separation. 
Durant  v.  Titley  (supra) ;  2  Story,  Eq.  Jur. 
sec.  1428;  St.  John  v.  St.  John  (supra) ;  Shelf. 
Marr.  and  Div.  629;  Hunter  v.  Bryant,  2 
Wheat.  32;  Westmeath  v.  Salisbury,  6  Bligh. 
(N.  R.)  339;  Qan.  Husband  and  Wife,  4U; 
Fletcher  v.  Fletcher,  2  Cox.  Ch.  99;  Batemsn 
v.  Ross,  1  Dow,  P.  C.  245;  Jee  v.  Thurlow,  2 
Bam.  A  C.  650;  Westmeath  v.  Westmeath,  1 
Dow.  A  CI.  519;  Bright,  Hus.  and  W.  345; 
Hindley  v.  Westmeath,  6  Bam.  &  C.  200;  Wells 
V.  Stout,  9  Cal.  479;  Heyer  v.  Burg^,  Hoff. 
Ch.  1;  Shelthar  v.  Gregory,  2  Wend.  422; 
Slatter  v.  Slatter,  1  You.  &  Col.  Exch.  28; 
Carson  v.  Murray,  3  Paige,  483;  Chapman  ▼. 
Gray,  9  Ga.  341. 

A  court  of  equity  will  not  require  the  hus- 
band to  accoimt  for  the  income  of  the  separate 
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estate  of  the  wife  which  the  husband,  with  the 
consent  of  his  wife,  has  been  accustomed  to  re- 
ceive. 

2  Story,  Eq.  Jur.  sec.  1396;  Hunter  v.  Bry- 
ant, 2  Wheat.  32;  Squire  v.  Dean,  4  Bro.  Ch. 
326. 

The  income  of  the  trust  fund,  when  paid  to 
the  complainant  by  the  trustees,  became 
wholly  discharged  of  the  trust.  The  trustees 
had  fully  performed  their  duty,  in  relation  to 
it,  and  the  money  thus  paid  to  her  as  income, 
when  paid  by  her  to  her  husband  became  by 
*the  laws  of  Massachusetts'  then  in  force,  the 
property  of  her  husband. 

Allen  V.  Wilkins,  3  Allen,  321 ;  Lord  v.  Par- 
ker, 3  Allen,  129;  Edwards  v.  Stevens,  3  Allen, 
315;  Ingham  v.  White,  4  Allen,  412. 

No  action  could  have  been  maintained  by  the 
complainant  against  her  husband  in  his  life- 
time, at  law  or  in  equity,  by  the  laws  of 
Massachusetts,  upon  the  promise  alleged  in  the 
bill. 

Turner  v.  Nye,  7  Allen,  176. 

At  least  such  action  could  not  have  been 
maintained  until  the  Statute  of  May  5,  1855, 
ch.  304,  which  was  subsequent  to  the  promises 
and  most  of  the  payments  alleged  in  the  com- 
plainant's bill. 

Farrelly  v.  Ladd,  10  Allen,  127;  Ayres  v. 
Ayres,  11  Gray,  130;  Ayer  v.  Warren,  47  Me. 
217. 

If  the  complainant  ever  had  any  claim,  she 
is  precluded  by  the  indenture  of  compromise 
made  by  her  and  her  children  with  the  execu- 
tors and  residuary  legatees  of  the  will,  from 
setting  it  up. 

Ingham  v.  White,  4  Allen,  412. 

Under  the  General  Statutes  of  Massachu- 
setts, ch.  97,  sec.  16,  the  executors  were  not 
liable  to  this  suit. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity  to  charge  the  estate 
of  Doctor  William  J.  Walker,  in  the  hands  of 
his  executors,  with  a  trust  in  favor  of  his 
widow.  The  court  below  found  that  the  trust 
existed  and  was  valid,  and  this  appeal  seeks  to 
review  that  decision  as  erroneous.  A  short 
history  of  the  facts  of  the  case,  on  which  it  is 
claimed  the  alleged  trust  was  founded,  is  nec- 
essary in  order  to  a  clear  understanding  of  the 
legal  points  of  difference  between  the  parties. 
In  the  month  of  September,  1845,  Doctor  Walk- 
er, a  citizen  of  Charlestown,  Massachusetts, 
without  cause,  compelled  his  wife  and  two  of 
their  children  to  leave  his  house.  Before  this 
time  he  had  treated  his  wife  with  great  harsh- 
ness and  cruelty,  proceeding  so  far  as  to  in- 
flict personal  violence  on  her.  This  conduct 
entitled  the  wife,  by  the  laws  of  Massachu- 
setts, to  a  decree  of  divorce  from  bed  and 
745*]  board,  and  for  •a  proper  allowance  of 
alimony;  and  with  a  view  to  obtain  these,  she 
applied  to  counsel  to  take  legal  proceedings 
against  her  husband.  On  learning  this,  Doctor 
Walker  sought  the  advice  of  his  friend,  Uriel 
Crocker,  and  wished  him  to  confer  with  a  law- 
yer on  the  subject.  This  friendly  service  was 
performed  by  Mr.  Crocker,  and  the  conference 
resulted  in  recommending  the  husband  to  settle 
on  his  wife  .$50,000,  and  that  articles  of  separa- 
tion between  thein  be  executed.  It  was  con- 
sidered that  the  sum  agreed  upon  was  a  suit- 
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able  settlement  under  the  circumstances,  as 
the  greater  part  of  it  had  been  obtained  by 
the  husband  from  the  estate  of  the  wife's 
father,  and  as  he  was,  without  this,  a  person 
of  large  fortune. 

The  parties  adopted  the  recommendation  of 
Mr.  Crocker  and  his  conferree,  and  on  that 
basis  the  articles  of  separation  were  drawn  and 
executed.  By  these  articles  Dr.  Walker  trans- 
ferred to  trustees,  in  trust  for  his  wife,  tin* 
agreed  amount  of  property  and  directed  the  in- 
come to  be  paid  to  her  during  her  life.  Tlii^ 
transfer  was,  however,  on  the  express  conditi«»n 
that  Mrs.  Walker  should  release  her  pojssibilily 
of  dower,  when  asked  to  do  so,  to  all  the  real 
estate  he  should  sell  during  his  lifetime,  and  if 
she  survived  him,  that  she  should  release  hf*r 
right  of  dower  to  his  entire  estate.  The 
trustees  covenanted  to  indemnify  the  husbanfi 
from  all  payment  of  alimony  thereafter,  and 
the  deed  contained  a  stipulation  that  if  the 
parties  should  afterwards  come  together,  the 
trust  should  remain  and  be  executed,  in  lik<- 
manner  as  if  they  should  live  separate.  The 
parties  continued  to  live  apart  after  the  exe- 
cution of  these  articles,  until  the  month  of 
April,  1846,  when  Mrs.  Walker  returned  to  her 
husband  at  his  request,  and  lived  with  him  un- 
til June,  1860,  when  she  abandoned  his  hou-ic 
on  account  of  the  cruel  treatment  of  herself  and 
daughters,  and  remained  away  from  him  dur- 
ing the  residue  of  his  life.  The  main  contro- 
versy in  this  case  grows  out  of  the  trans- 
actions which  occurred  after  Mrs.  Walker  re- 
turned to  her  husband's  house,  and  before  her 
final  separation  from  him.  It  is  claimed  on 
behalf  of  the  complainant,  that  while  livin«r 
with  her  husband  he  took  from  her  the  income 
secured  by  the  deed  of  trust,  and  which  wa-* 
her  separate  estate,  under  an  express  agree- 
ment to  invest  it  for  her  use,  and  that  he  mad<« 
himself  her  trustee  for  that  purpose,  llavinj; 
failed  to  comply  with  his  agreement,  his  exec- 
utors are  asked  to  account. 

In  this  condition  of  the  record,  two  principal 
questions  are  presented  for  consideration: 

1.  Is  the  trust  created  by  the  articles  of  sepa- 
ration in  this  case  valid,  and  will  a  court  of 
equity  enforce  it? 

2.  Can  a  husband  be  a  trustee  for  his  wife; 
and,  if  so,  did  Doctor  Walker  constitute  him- 
self such  a  trustee  or  not? 

It  is  contended  that  deeds  of  separation  be- 
tween husband  and  wife  cannot  be  upheld,  l>e- 
cause  it  is  against  public  policy  to  allow  parties 
sustaining  that  relation  to  vary  their  duties 
and  responsibilities  by  entering  into  nn  agroi-- 
ment  which  contemplates  a  partial  di^^solution 
of  the  marriage  contract.  If  the  question  were 
before  us,  unaffected  by  decision,  it  would  pre- 
sent difficulties,  for  it  cannot  be  doubted  that 
there  are  serious  objections  to  voluntary  sep- 
arations between  married  persons.  But  con- 
tracts of  this  nature  for  the  separate  main- 
tenance of  the  wife,  through  the  intervention 
of  a  trustee,  have  received  the  sanction  of  th*r 
courts  in  England  and  in  this  country  for  so 
long  a  period  of  time  that  the  law  on  the  sub- 
ject must  be  considered  as  settled.  Compton 
V,  Collinson,  2  Brown's  C.  C.  377;  Worrall  v. 
Jacob,  3  Merivale,  266;  Lee  v.  Thurlow,  2  B. 
&  C.  .546;  Webster  v.  Webster.  1  Smale  * 
Gelf.  480:  23  Enfflish  L.  &  E.  216,  4  De  G.  M. 
&  G.  489;    17   Kng.  L.  Si  £.  278;   Handle   3c 
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Gould,  8  El.  &  BI.  467;  Carson  y.  Murray,  3 
Paige,  483;  Nichols  v.  Palmer,  6  Day,  47; 
Hutton  V.  Duey,  3  Barr.  100;  Settle  v.  Wilson, 
14  Ohio,  257;  Chapman  v.  Gray,  8  Ga.  341; 
Reed  v.  Beailey,  i  Blackford,  97;  Wells  v. 
Stout,  9  California,  494;  Dillinger's  Appeal,  35 
Pa.  367;  Gaines  v.  Poor,  3  Met.  (Ky.)  503; 
Hunt  V.  Hunt,  by  Lord  Westbury  in  5  L.  T. 
R.  778. 

751*]  *It  it  true  that  different  judges,  in 
discussing  the  question,  have  struggled  against 
maintaining  the  principle,  but  while  doing  so 
they  have  not  felt  themselves  at  liberty  to 
disregard  it,  on  account  of  the  great  weight  of 
authority  with  which  it  was  supported  and 
have,  therefore,  uniformly  adhered  to  it.  It  is 
unnecessary  to  consider  whether  the  extent  to 
which  the  doctrine  has  been  carried  meets  our 
approbation,  nor  are  we  required  to  discuss  the 
subject  in  any  aspect  whicli  this  case  does  not 
present.  It  is  enough  for  the  purposes  of  this 
suit  to  say  that  a  covenant  by  the  husband 
for  the  maintenance  of  the  wife,  contained  in 
a  deed  of  separation  between  them,  through  the 
medium  of  trustees,  where  the  consideration  is 
apparent,  is  valid,  and  will  be  enforced  in 
equity,  if  it  appears  that  the  deed  was  not 
made  in  contemplation  of  a  future  possible  sep- 
aration, but  in  respect  to  one  which  was  to 
occur  immediately,  or  for  the  continuance  of 
one  that  had  already  taken  place.  And  this 
is  especially  true  if  the  separation  was  occa- 
sioned by  the  misconduct  of  the  husband,  and 
the  provision  for  the  wife's  support  was  rea- 
sonable under  the  circumstanoes,  and  no  more 
than  a  court,  before  which  she  was  entitled  to 
carry  her  grievances,  would  have  decreed  to  her 
as  alimony.  In  this  state  of  the  law  on  the 
flubject,  it  it  dear  the  deed  of  settlement  in 
controversy  was  unobjectionable.  It  is  equally 
clear  that  the  separation  accomplished  by  it 
was  the  best  thing  for  the  parties  at  the  time, 
and  that  it  ultimately  led  to  a  re-union  which 
lasted  over  fourteen  years.  The  evidence 
shows  that  the  bad  conduct  of  Dr.  Walker  to 
his  wife  justified  her  in  leaving  him,  and  en- 
titled her  to  a  lecal  separation  at  the  hands  of 
a  court,  with  alimony  in  proportion  to  the 
value  of  his  estate.  For  many  reasons,  which 
are  apparent  without  stating  them,  it  was  de- 
sirable if  possible,  to  avoid  a  judicial  investi- 
gation, and  accordingly  negotiations  to  this 
rnd  were  commenced  on  the  part  of  the  hus- 
75a*]  band,  which  resulted  in  'securing  to 
the  wife  a  suitable  provision  for  her  support. 
This  settlement  was  made  by  him,  and  ac- 
cepted by  her,  not  only  in  lieu  of  alimony, 
which  she  could  have  obtained,  but  also  in 
place  of  dower;  and  the  covenant  of  the  trus- 
ters against  any  future  claim  of  alimony,  and 
their  agreement  that  the  wife's  debts  should 
be  paid  out  of  the  property  conveyed  to  them, 
furnished  the  security  to  the  husband  for  the 
permanent  arrangement  contemplated  by  the 
parties.  If  we  consider  that  the  value  of  the 
property  transferred  to  the  trustees  for  the 
benefit  of  the  wife  was  but  little  more  than 
The  husband  received  in  her  right  from  her 
father's  estate,  and  that,  at  the  time,  he  was 
worth  between  three  and  four  hundred  thous- 
and dollars,  it  would  seem  the  provision  for 
the  wife's  maintenance  was  less  than  she  hod 
a  right  to  demand  and  ought  to  have  received. 
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If  the  law  authorizes  a  wife  to  leave  heC  hut- 
band  on  account  of  cruel  treatment,  and  to  get 
from  him  a  competent  support,  it  cannot  with- 
hold its  sanction  to  the  articles  of  separation 
concluded  between  these  parties  under  the  cir- 
cumstances disclosed  by  the  evidence  in  this 
case.  It  is  insisted  the  obligation  of  the  trust 
was  discharged  when  the  wife  returned  to  her 
husband's  house,  but  this  is  a  mistaken  view 
of  the  effect  of  the  instrument.  It  was  the  in- 
tention of  the  parties  that  the  arrangements 
should  be  permanent,  and  to  accomplish  that 
purpose  the  agreement  was  framed  so  that  the 
wife  should  enjoy  her  separate  estate  during 
life,  although  she  should  subsequently  become 
reconciled  to  her  husband  and  cohabit  with 
him.  We  can  see  no  valid  objection  to  such  a 
provision,  and  it  is  certainly  supported  by  au- 
thority. Wilson  V.  Mushett,  3  B.  &  Ad.  743; 
Bell,  Husband  and  Wife,  525-541.  The  hus- 
band had  a  right  to  make  a  settlement  upon 
bis  wife  without  any  view  to  separation,  and 
the  insertion  of  this  provision  shows  that  he 
did  not  intend  the  settlement  to  cease  on  the 
return  of  the  wife  to  cohabitation.  There  is 
no  good  reason  why  effect  should  not  be  given 
to  the  intention  of  the  parties  on  the  subject 
If,  on  groimds  of  public  policy,  it  is  desirable 
that  *the  parties  should  be  reconciled,  [*753 
whatever  tends  to  promote  such  a  result  will 
receive  the  favorable  consideration  of  a  court 
of  equity.  Without  this  provision  there  was  no 
inducement  for  Mrs.  Walker  to  return  to  her 
husband;  with  it  she  could  try  to  live  with  him 
again,  and  if  his  previous  bad  treatment  was 
repeated  she  was  fortified  against  the  contin 
•^cncy  of  being  turned  away  another  time  pen- 
niless. There  was  nothing  in  his  previous  con- 
duct to  inspire  her  with  confidence  in  his  sub- 
sequent good  behavior,  and  but  for  the  fact 
that  the  means  of  support  were  secured  to  her 
in  case  her  life  became  intolerable  with  him, 
it  is  reasonable  to  infer  that  she  would  never 
have  ventured  to  cohabit  with  him  after  the 
separation.  It  is  clear,  then,  that  this  trust 
was  operative  during  the  life  of  the  wife,  and 
that  a  court  of  equity  will  enforce  it. 

The  next  inquiry  relates  to  transactions 
which  occurred  after  the  wife  returned  to  her 
husband  at  his  request,  and  on  which  the 
claim  for  relief  in  this  case  is  based.  That  a 
husband  may  be  a  trustee  for  his  wife,  and  can 
be  compelled  in  equity  to  account  for  any 
money  or  property  belonging  to  her  which  he 
has  received,  in  the  same  manner  that  a 
stranger  would  be  held  to  account,  is  a  doe- 
trine  so  well  settled  that  it  hardly  requires  a 
citation  of  authorities  to  sustain  it.  2  Kent, 
Com.  163,  and  cases  cited;  2  Storv.  Eq.  sec. 
1380;  Neves  v.  Scott,  9  How.  212;  *Woi.d\vani 
V.  Woodward,  8  L.  T.  R.  N.  S.  749;  Grant  v. 
Grant,  12  L.  T.  R.  N.  S.  721. 

It  makes  no  difference  whether  the  property 
which  he  has  received  was  settled  by  him  upon 
his  wife,  or  came  to  her  through  other  sources. 

If  the  property  was  her  own  separate  and 
exclusive  estate,  and  he  has  agreed  to  become 
her  trustee  respecting  it,  his  liability  attaches, 
and  he  will  be  charged  with  the  trust.  The 
property  settled  upon  Mrs.  Walker  by  the  arti- 
cles of  separation  was  her  separate  estate,  and 
to  be  enjoyed  by  her  in  the  same  manner  as 
if  it  had  b«"on  conveyed  to  trustees  for  her 
benefit,  by  settlement  before  marriage.     The 
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income  secured  to  her  was  not  suspended  by 
iier  returning  to  live  with  her  husband.,  on  his 
754*]  'solicitation,  nor  had  he  any  right  to  re- 
tain it  by  way  of  set-off  against  the  expense  of 
her  living.  If  for  any  cause  he  desired  the 
state  of  separation  to  cease,  and  invited  his 
wife  to  return,  it  was  his  duty,  as  it  should 
have  been  his  pleasure,  out  of  his  abundant 
means,  to  have  given  her  a  decent  support. 
What,  then,  is  the  evidence  touching  the  ques- 
tion whether  Dr.  Walker  constituted  himself 
the  trustee  for  his  wife  in  respect  to  the  in- 
•come  derived  from  her  separate  estate? 
746*]  *In  September,  1846,  when  the  first  pay- 
ment was  due  under  the  deed  of  trust.  Dr. 
Walker  went  to  Mr.  Crocker,  the  managing 
trustee,  with  an  order  for  the  money  from  his 
irife,  who  was  then  living  with  him,  and  stated 
that  she  had  agreed  that  he  should  invest  the 
amount  for  her,  with  the  sum  of  $1,000  pre- 
viously paid  to  her  at  Crocker's  request. 

On  the  occasion  of  the  second  payment, 
which  was  made  to  the  wife  in  person,  as  were 
all  the  rest,  lirliss  Emily  Walker  testifies  that 
her  father  wished  her  mother  to  give  bim  the 
money  unconditionally,  as  she  had  no  need  of 
it;  but  the  request  was  declined.  The  subject 
was  discussed  between  the  parties  for  several 
4ays,  and  finally  Mrs.  Walker  surrendered  the 
checks  for  the  money,  on  the  promise  of  her 
husband  to  invest  them  for  her  at  the  time  he 
received  them.  The  same  discussion  ensued 
when  the  next  payment  was  made,  and  the 
same  struggle  occurred  on  the  part  of  the  hus- 
band to  get  the  money  from  his  wife,  without 
any  promise  and  with  the  same  result — his 
a^rreement  to  invest  it  for  her.  The  discussion 
and  struggle  were  renewed  on  the  occasion  of 
the  receipt  by  the  wife  of  the  third  payment, 
and  was  ended  by  the  husband  promising  the 
wife  to  invest  the  check  then  on  hand  and  all 
future  checks  he  should  receive  from  her  for 
her  benefit.  After  this  there  was  quiet  in  the 
family,  and  Mrs.  Walker,  relying  on  the  faith 
of  her  husband's  promise,  paid  to  him  while 
che  remained  in  his  house,  the  successive  checks 
as  they  were  received  from  the  trustee.  In 
1S55,  Dr.  Walker  was  very  ill,  and  in  takinc  a 
retrospect  of  his  past  life,  the  neglect  to  in- 
vent the  money  he  had  received  from  his  wife 
affected  his  conscience  and  troubled  him  a 
great  deal,  as  was  natural  under  the  circum- 
stances. He  said  it  ought  to  have  been  done; 
it  was  her  money  and  all  she  had;  but  the 
difficulty  had  been  to  find  a  safe  investment. 

At  another  time  he  desired  Crocker  to  go  to 
his  house  and  pay  his  wife  the  money  which 
was  then  due,  as  he  had  a  good  chance  to  in-> 
vest  it,  having  previously  requested  him  to  de- 
fer the  payment  on  account  of  his  apprehen- 
sion that  she  would  be  unwilling  to  have  it  in- 
vested for  her,  as  he  wished  to  do.  But  it  is 
unnecessary  to  pursue  this  investigation  fur- 
ther, for  the  evidence  is  clear  and  uncontra- 
dicted, that  Dr.  Walker  received  the  rents  and 
incomes  of  his  wife's  estate,  from  her,  on  the 
condition  to  which  he  agreed,  that  he  would 
invest  them  for  her  benefit  as  they  were  re- 
ceived, and  this  agreement  imposed  on  him  the 
character  of  a  trustee  as  to  this  property. 
To  hold  otherwise  would  be  to  sanction  the 
grossest  fraud.  It  is  not  necessary  to  create 
tlie  trust  that  the  husband  sliouJd  use  anv 
particular  form  of  words,  nor  need  those  words 
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be  in  writing.  All  that  is  required  is  that 
language  should  have  been  employed  equiva- 
lent to  a  declaration  of  trust.  That  the  words 
which  Dr.  Walker  used  constitute  him  the 
trustee  of  his  wife,  cannot  admit  of  contro- 
versy. An  attempt  is  made  to  discredit  the 
principal  witness,  by  whom  the  important 
tacts  m  this  case  are  proved,  but  it  has  wholly 
failed.  Her  narrative  of  the  occurrences  which 
led  to  the  separation,  and  of  the  transactions 
out  of  which  the  trust  arises,  is  intelligently 
given,  does  not  vary  on  cross-examination,  and 
bears  the  impress  of  truth. 

It  is  insisted  that  this  suit  should  have  been 
brought  in  Rhode  Island,  because  Dr.  Walker 
had  his  domicil  in  that  State  when  he  died, 
and  his  will  is  proved  there.  But  the  will  was 
also  proved  in  Massachusetts,  where  ancillary 
administration  was  obtained;  and  if,  as  is  con- 
ceded in  such  a  case,  the  assets  received  and 
inventoried  by  the  executors  there  are  liable  to 
the  claims  of  the  citizens  of  Massachusetts,  the 
citizens  of  other  States  will  be  placed  on  the 
same  footing  in  this  respect,  in  the  Federal 
Courts  sitting  in  Massachusetts,  where  there 
is  no  suggestion  of  insolvency.  The  Circuit 
Courts  of  the  United  States,  with  full  equity 
powers,  have  jurisdiction  over  executors  and 
administrators,  where  *the  parties  are  [*755 
citizens  of  different  States,  and  will  enforce 
the  same  rules  in  the  adjustment  of  claims 
against  them  that  the  local  courts  administer 
in  favor  of  their  own  citizens.  Green's  Admr. 
V.  Creighton,  23  How.  00,  16  L.  ed.  419;  Harvey 
V.  Richards,  1  Mas.  381. 

It  is  urged  that  Mrs.  Walker  is  estopped 
from  setting  up  this  claim  because  she  was  a 
party  to  the  indenture  of  compromise.  But 
if  so,  she  was  only  a  formal  party  to  it,  re- 
ceived nothing  under  it,  and  was  not  concerned 
with  the  residue  of  the  estate,  which  it  pro- 
posed to  adjust  only  after  the  debts,  legacies 
and  liabilities  were  paid.  Having  done  noth- 
ing to  conceal  her  claim,  nor  imposed  upon  the 
parties  to  the  compromise  respecting  it,  she 
cannot  be  considered  as  having  waived  her 
right  to  prosecute  it. 

But  if  this  defense  is  overruled,  it  is  never- 
theless, contended  that  Mrs.  Walker,  by  accept- 
ing the  provisions  of  her  husband's  will,  waived 
her  right  to  institute  this  suit;  but  this  is  giv- 
ing an  effect  to  the  acceptance  not  warranted  by 
the  terms  of  the  will,  or  an}rthing  connected 
with  the  case.  Dr.  Walker  in  his  will  saw  fit 
to  make  a  limited  provision  for  his  wife,  and 
to  declare  that  it  was  to  be  received,  with  the 
income  under  the  trust  deed,  in  full  satisfac- 
tion of  dower  in  his  estate.  Nothing  is  said 
about  the  other  trust  under  which  he  received 
the  separate  property  of  his  wife  to  be  in- 
vested, and  it  is  hard  to  see  how  his  estate  can 
be  released  from  accounting  for  it,  or  the 
status  of  the  complainant  affected,  because  she 
consents  to  take,  under  the  will,  what  is  given 
her  in  satisfaction  of  dower. 

It  is  objected  that  the  executors  are  not  lia- 
ble to  this  suit  because  it  was  commenced 
within  one  year  after  they  gave  bonds  for  the 
discharge  of  their  trust,  ^e.  Gen.  Stats,  ot 
Mass.  ch.  07,  sec.  16.  But  this  defense  is  not 
now  open  to  the  respondents.  To  have  availed 
themselves  of  it,  it  was  necessary  that  it 
<^hould  have  been  presented  at  the  earliest 
stage  of  the  proceedings.    In  not  doing  so,  they 
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will  be  considered  as  having  waived  their  right 
to  insist  that  the  suit  was  Drought  too  soon. 

*The  remaining  questions  in  this  case  [*756 
relate  to  the  exceptions  of  the  parties  to  the 
master's  report.  In  dealing  with  these  excep- 
tions, it  seems  to  us  that  all  we  are  required 
to  notice  are  embraced  in  three  different  points 
of  inquiry: 

1.  Did  the  master  err  in  allowing  Dr.  Walker 
$2,400,  as  a  deduction  from  the  income  of  the 
trust  property? 

2.  Should  the  interest  charged  against  the 
trustee  be  compounded  annually,  or  semi-an- 
nually? 

3.  Was  the  trustee  entitled  to  any  compen- 
sation for  his  services? 

The  solution  of  the  first  inquiry  depends  on 
the  effect  to  be  given  exhibit  B  attached  to 
the  bill  in  this  case,  which  is  a  receipt  or  mem- 
orandum signed  by  the  complainant,  bearing 
date  March  27,  1847.  The  complainant  insists 
in  the  adjustment  of  the  account  the  master 
mistook  the  effect  of  the  instrument,  and  that 
he  should  have  allowed  as  a  credit  against  her 
$1,500,  instead  of  $2,400.  It  is  not  easy,  after 
this  lapse  of  time,  to  tell  the  exact  basis  on 
which  the  accounts  should  be  settled  with  ref- 
erence to  this  receipt.  It  was  a  memorandum 
made  when  the  parties  were  living  in  har- 
mony, and  after  Dr.  Walker  had  undertaken 
to  invest  for  his  wife  the  first  check  delivered 
to  him  by  her,  and  after  her  purpose  was  mani- 
fest that  the  entire  income  of  her  estate  should 
be  invested  to  provide  against  the  contingen- 
cies of  the  future.  And  yet  this  memorandum 
shows  that  she  so  far  modified  this  purpose 
as  to  authorize  her  husband  to  give  for  her 
$1,200  to  each  of  her  two  sons,  and  expressed 
the  intention  of  making  an  equal  donation  to 
her  other  children.  The  matter  was  probably 
adjusted  between  the  parties,  and,  although 
there  is  no  proof  on  the  subject,  the  circuit 
court,  doubtless,  in  approving  this  part  of  the 
master's  report,  acted  on  the  idea  that  by  long 
acquiescence  it  should  be  treated  as  having 
been  settled.  We  cannot  say  that  this  view  of 
the  subject  is  wrong,  and  the  exception  is, 
therefore,  overruled. 

2.  The  next  exception  relates  to  the  manner 
of  computing  interest.  That  Dr.  Walker  acted 
in  utter  disregard  of  his  trust,  is  too  plain  for 
controversy.  He  treated  the  money  as  his  own ; 
neither  kept  nor  rendered  any  account  of  his 
757*]  *tni8t;  and  his  conduct  throughout  is 
irreconcilable  with  the  intention  to  perform  his 
agreement.  There  is  not  a  shadow  of  excuse 
for  his  neglect.  The  reason  assigned  for  it  to 
his  daughter,  when  on  his  sick  bed,  that  he  had 
not  been  able  to  find  safe  investments  for  the 
money,  was  the  merest  pretense.  It  could  not 
be  otherwise,  as  he  was  an  intelligent  man,  of 
large  wealth,  and  well  informed  on  the  subject 
of  investing  moneys.  The  condition  of  his 
estate  shows  that  he  had  abundant  opportuni- 
ties for  profitable  investment  on  his  own  ac- 
count; and  if  so,  how  can  it  truthfully  be  said 
he  could  not  find  safe  investments  for  the  small 
sums  in  his  hands  belonging  to  his  wife?  A 
court  of  equity  the  special  guardian  of  trusts, 
will  not  tolerate  excuses  of  this  sort  on  the 
]»art  of  a  trustee,  for  omitting  to  discharge  his 
duty  to  his  cestui  que  trust.  There  is.  there- 
fore, no  hesitation  in  the  court  to  allow,  in  the 
adjustment  of  the  trustee's  account,  the  inter- 
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est  to  be  compounded  annually.  It  has  bees, 
argued  with  earnestness  that  this  is  a  case  for 
severe  treatment,  and  that  the  master  should 
have  allowed  semi-annual  rests;  but  we  are 
not  at  liberty  to  discuss  the  subject,  at  the 
court  are  ec^ually  divided  in  opinion  upon  the 
question  which  it  presents. 

3.  The  master  was  wrong  in  allowing  any 
compensation  to  the  trustee  for  his  services, 
and  the  exception  taken  to  that  part  of  his 
report  is,  therefore,  sustained.  To  hold  that, 
in  a  case  like  this,  the  trustee  should  be  al- 
lowed compensation,  when  he  literally  did 
nothing  towards  executing  his  trust,  but  on 
the  contrary  was  guilty  of  the  grossest  abuses 
concerning  it,  would  be  a  departure  from  cor- 
rect principle.  The  sustaining  this  exception 
renders  a  modification  of  the  decree  in  the  cir- 
cuit court  necessary.  That  court  passed  a  de- 
crcfe  in  favor  of  the  complainant  for  $81,750^. 
It  should  have  been  increased  by  the  addition 
of  $1,682.38,  which  sum  was  deducted,  in  the 
account  stated,  for  the  trustee's  services.  The 
decree  of  the  circuit  court  is,  therefore,  modi- 
fied, on  the  basis  that  the  complainant,  at  the 
time  it  was  rendered,  was  entitled  to  recover 
from  the  respondents  the  sum  of  $83,433.23. 

•Interest  will  follow  from  the  date  of  [*7S$ 
the  decree,  at  the  rate  allowed  on  judg;ment» 
and  decrees  in  Massachusetts. 


JOHN  W.   WATKINS  et  al.,  PIffs.  in  Err^ 

V. 

UNITED   STATES. 
(See  S.  C.  9  Wall.  769-766.) 

Waiver  of  demurrer — adjustment  of  account* 
by  treasury  officers,  when  evidence — credits 
in  suits  by  United  States,  when  allowed. 

Pleading  over  to  a  declaration  adjudged  i^>od  on 
demurrer,  without  any  reservation,  is  a  waiver  of 
the    demurrer. 

The  duly  certified  transcript  of  the  adjust  meat 
of  a  Marshal's  accounts,  by  the  accounting  officer* 
of  the  Treasury,  is  sufficient  evidence  to  recover 
upon  against  him,  although  the  Marshal  bad  o» 
notice  of  the  adjustment  of  his  accounts,  nor  of 
the  balance  found  against  blm. 

Claims  for  credit  cannot  be  admitted  In  suits 
between  the  United  States  and  individuals,  unless 
they  have  been  duly  presented  to  the  accounting 
officers  of  the  Treasury,  and  have  been  by  them 
disallowed. 

[No.  203.] 

Argued  Apr.  26,  1870.    Decided  Apr.  30,  1S70. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

<rhis  suit  was  brought  by  the  defendant  in 
error,  in  the  District  Court  of  the  United 
States  for  the  District  of  Maryland,  against 
John  W.  Watkins  and  the  sureties  on  his  of- 
ficial bond  as  Marshal,  for  making  false  re- 
turns, and  for  failure  to  pay  over  public 
moneys  due  from  him  as  such  officer. 

The  judgment  of  the  district  court  for  $2,- 
211.31,  with  interest  and  costs,  having  lK»en 
affirmed  on  error,  by  the  circuit  court,  the  de« 
fcndants  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  Id 
the  opinion  of  the  court. 

Messrs.  William  Meade  Addison  and  R.  J. 
Brent,  for  plaintiffs  in  error. 

Messrs.  E»  R.  IToar,  Atty-Hen.,  and  W.  A. 
Field,  Asst.  Atty-eGn.,  for  the  United  States. 
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Mr.  Justice  Clifford  deliyered  the  opinion  of 
the  court: 

Persons  accountable  for  public  money,  if 
they  neglect  or  refuse  to  pay  the  sum  or  bal- 
ance reported  to  be  due  to  the  United  States, 
upon  tne  adjustment  of  their  accounts,  are 
liable  for  the  amount;  and  it  is  made  the  duty 
of  the  comptroller  to  institute  suit  for  the  re- 
covery of  the  same,  adding  to  the  sum  stated 
to  be  due  the  commissions  of  the  delinquent, 
and  interest  at  the  rate  of  six  per  cent,  per 
«nnum  from  the  time  the  officer  received  the 
money  until  it  shall  be  repaid.  1  Stat,  at  L. 
^12.  Transcripts  from  the  books  and  proceed- 
ings of  the  Treasury,  certified  by  the  register 
4knd  authenticated  under  the  seal  of  the  de- 
partment, are  expressly  declared  to  be  com- 
petent evidence  in  every  such  case  of  delin- 
<)uency,  and  all  copies  of  bonds,  contracts  or 
other  papers  relating  to  or  connected  with  the 
settlement  of  any  such  account,  when  certified 
by  the  register  to  be  true  copies  of  the  original 
on  file,  and  authenticated  under  the  seal  of  the 
department,  may  be  annexed  to  such  tran- 
scripts  and  shall  have  equal  validity  and  be  en- 
title to  the  same  degree  of  credit  which  would 
be  due  to  the  original  papers,  if  produced  and 
authenticated  in  court.  1 .  Stat,  at  L.  513. 
Judgment  is  required  to  be  rendered  in  such 
oases  at  the  return  term,  unless  the  defendant 
ahall,  in  open  court,  make  oath  that  he  is 
oquitably  entitled  to  credits  which  had  been 
submitted  to  the  consideration  of  the  account- 
ing officers  of  the  Treasury,  and  been  rejected 
previous  to  the  commencement  of  the  suit, 
«pecifying  each  particular  claim  so  rejected,  in 
the  affidavit,  and  stating  to  the  effect  that  he 
oannot  safely  go  to  trial  without  that  evidence. 
Such  an  affidavit  being  filed,  the  court  nuiy 
tyrant  a  continuance  to  the  next  term,  but  not 
otherwise;  and  the  4th  section  of  the  Act  pro- 
vides that,  in  suits  between  the  United  States 
«nd  individuals,  no  claim  for  a  credit  shall  be 
admitted  upon  trial,  but  such  as  shall 
761*]  *appear  to  have  been  presented  to  the 
accounting  officers  of  the  Treasury  for  their 
oxamtnation,  and  which  have  been  by  them 
disallowed  in  whole  or  in  part,  unless  it  is 
proved  to  the  satisfaction  of  the  court  that 
the  defendant  is,  at  the  time  of  the  trial,  in 
the  possession  of  vouchers  not  before  in  his 
power  to  procure,  and  that  he  was  prevented 
from  exhibiting  a  claim  for  such  credit  at  the 
Treasury  by  absence  from  the  United  States,  or 
some  avoidable  accident.     1  Stat,  at  L.  515. 

Pursuant  to  law,  the  first  named  defendant 
was,  on  the  2Bth  of  March,  1857,  commissioned 
as  Marshal  of  the  United  States  for  the  District 
of  3(faryland,  to  hold  the  office  for  the  term  of 
four  years  from  the  first  day  of  April  following, 
vnlesa  sooner  removed  by  the  President.  Ok 
the  7th  of  April  of  that  year  he  gave  his  official 
bond  for  the  faithful  performance  of  all  the 
duties  of  his  office,  and  the  other  two  defend- 
ants named  in  the  declaration  were  the  sureties 
in  that  bond. 

The  present  suit  is  an  action  of  debt  upon 
that  bond,  and  the  breaches  assigned  are  as  fol- 
lows: (1)  That  the  Marshal  did  not  make  true 
returns  of  all  public  moneys  which  came  to  his 
hands  during  the  term  of  bis  office.  (2)  That 
he  did  not  render  his  accounts  quarter  yearly 
to  the  proper  accounting  officers  of  the  Treas- 
ury, with  the  vouchers  necessary  to  a  correct 
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and  prompt  settlement  thereof,  within  three 
montns  after  each  successive  quarter.  (8)  That 
he  did  not  pay  into  the  Treasury  all  the  sums 
and  balances  of  the  public  moneys  reported  to 
be  due  upon  the  adjustment  of  his  accounts  at 
the  Treasury  Department.  (4)  That  he  did  not 
pay  into  the  Treasury,  or  deposit  to  the  credit 
thereof,  all  the  surplus  and  emoluments  of  his 
office,  which  his  half  yearly  returns  showed  to 
exist,  beyond  the  allowances  which  he  was  au- 
thorized to  retain.  Verdict  and  judgment  were 
for  the  plaintiffs,  and  the  defendants  excepted 
to  two  of  the  rulings  of  the  court,  which  give 
rise  to  the  only  questions  of  any  considerable 
importance  presented  for  decision  in  the  ree- 
ord. 

Apart  from  those  questions,  however,  it  is  in- 
sisted by  the  'defendants  that  the  court  [*76a 
erred  in  overruling  their  demurrer  to  the  dec- 
laration. They  demurred  specially  to  the  sev- 
eral assignments  of  breaches  in  the  condition 
of  the  bond,  and  the  court  overruled  the  de- 
murrer as  to  the  first  three  breaches,  and  sus- 
tained it  as  to  the  fourth,  and  both  parties  ac- 
quiesced in  the  ruling  and  decision  of  the  court. 
Subsequently  the  defendants  pleaded  perform- 
ance, concluding  with  a  verification,  and  the 
plaintiffs  repliM,  tendering  an  issue,  which 
was  joined,  and  upon  that  issue  the  parties 
went  to  trial. 

Pleading  over  to  a  declaration  adjudged  good 
on  demurrer,  without  any  reservation,  u  a 
waiver  of  a  demurrer,  as  held  by  the  repeated 
decisions  of  this  court.  Aurora  City  v.  West 
[ante,  42];  U.  S.  v.  Boyd,  5  How.  29;  Clear- 
water V.  Meredith,  1  Wall.  42,  17  L.  ed.  609, 
Jones  V.  Thompson,  6  Hill,  621. 

n.  Evidence  was  then  introduced  by  the 
plaintiffs  to  show  that  there  was  a  balance  due 
from  the  Marshal  under  his  official  bond,  and 
the  amount  of  the  same,  which  evidence  con- 
sisted of  the  duly  certified  transcript  of  the  ad- 
justment of  his  accounts  by  the  accounting  of- 
ficers of  the  Treasury.  Having  introduced 
that  proof  the  plaintiffs  rested,  and  the  de- 
fendants moved  the  court  to  instruct  tbe  jury 
that  the  plaintiffs  w€>re  not  entitled  to  recover 
upon  that  evidence,  Oecause  it  is  not  averred 
or  proved  that  the  Marshal  had  any  notice  of 
the  adjustment  of  his  accounts,  nor  of  the  bal- 
ance found  against  him  in  the  certified  tran- 
script; but  the  court  refused  to  instruct  the 
jury  as  requested,  and  the  defendants  then  and 
there  excepted  to  the  ruling  of  the  court. 

Officers  and  agents  of  the  United  States  who 
receive  public  money,  which  they  are  not  au- 
thorized to  retain  as  salary,  pay  or  emolument, 
are  required  by  law  to  send  their  accounts 
quarter  yearly  to  the  proper  accounting  officers 
of  the  Treasury,  with  the  vouchers  necessary 
to  the  correct  and  prompt  settlement  thereof 
within  three  months  at  least  after  the  expira- 
tion of  each  successive  quarter,  if  resident 
within  the  United  States,  or  within  six  months 
if  resident  within  a  foreign  country.  8  Stat, 
at  L.  723. 

'Provision  is  also  made  that  every  ['763 
officer  or  agent  who  shall  offend  against  that 
enactment  shall  be  promptly  reported  to  the 
President,  and  that  he  shall  be  dismissed  from 
the  public  service.  Notice  to  the  person  re- 
quired to  account  is  not  necessary,  as  the  whole 
subject  is  regulated  by  law.  Such  officers  and 
agents  are  required  to  render  their  accounts 
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quarter  yearly,  and  when  they  do  so  they  are 
charged  with  what  they  have  received,  and 
credited  with  what  they  have  lawfully  paid 
out  or  disbursed.  Regulated  as  the  whole 
matter  is  by  Jaw,  they  are  presumed  to  have 
and  in  general  actually  do  have,  full  knowl- 
edge of  the  proceedings  and  of  the  result  and 
it  is  believed  that  no  case  of  hardship  arising 
from  any  surprise  has  ever  occurred  in  the 
history  of  the  department.  Walton  v.  U.  S. 
9  Wheat.  651;  Smith  v.  U.  S.  6  Pet.  292. 

in.  By  the  evidence  set  forth  in  the  second 
exception,    it    appears    that    the    defendants 
claimed  at  the  trial  that  a  credit  should  be  al- 
lowed,   in    the   adjustment    exhibited   by    the 
plaintiffs  of  the  Marshal's  accounts,  of  $4,375.- 
70,  for  advances  alleged  to  have  been  made 
by  him   in  payment   for  work  done  and  ex- 
penses incurred  by  him  in  taking  the  census, 
m    pursuance    of    orders    from   the    Secretary 
of  the  Interior.    They  offered  the  paper  called 
the  statement  of  differences,  exhibited  in  the 
bill  of  exceptions,  to  show  that  the  claim  had 
been  duly  presented  at  the  Treasury  and  dis- 
allowed, and  they  also  offered  to  prove  that 
the  disbursemenU   were  made  as   charged   in 
the  account.     Objection  was  made  to  the  ad- 
missibility of  the  evidence  by  the  district  at- 
torney, because  no  account  of  the  particulars 
of  the  claim  was  ever  presented  to  the  ac- 
counting officers  of  the  Treasury;  and  in  mak- 
ing the  objection  he  introduced  the  three  ac- 
counts  current   set   forth   in   the    bill   of   ex- 
ceptions.   Both  parties  being  heard,  the  court 
excluded  the  evidence,  because  it  did  not  ap- 
pear that  the  claim  had  been  duly  presented 
and   disallowed,  and  the  defends nts  excepted. 
764*]      ^Marshals,  like  other  ollicert,  are  re- 
quired to  render  their  accounts  quarter  yearly 
to  the  accounting  officers,  with  the  vouchers 
,ir.n^cc-."«-    f..    {]yf%   oorroct   and   prompt   settle- 
ment thereof,  within  the  time  prescribed  by 
law.     In  the  case  before  the  court  it  is  not 
stated    in   the    bill    of    exceptions,   nor    is    it 
shown   in  the   record,  that  any   statement   of 
items   was   furnished,  nor  that   any    voui'hers 
were  submitted  to  the   account  ing  officers   in 
support    of   the   claim    for   credit    now    under 
consideration.     Vouchers  are  required  by  the 
very  words  of  the  Act  of  Congress,  and  it  is 
very  clear  that  the  presentment  of  an  account 
without  items  or  vouchers  would  be  a  useless 
act.     Without   such   evidences   before   the   ac- 
counting officers  there  could  not  be  any  intel- 
ligent  scrutiny   of   the   claim,   nor   any   deci- 
sion which  would  be  satisfactory  to  the  claim- 
ant or  to  the  public. 

Xo  evidence  to  prove  a  claim  for  credit  can 
be  admitted  at  the  trial,  "in  suits  between  the 
United  States  and  individuals "  unless  it  be 
shown  that  the  claim  has  been  legally  present- 
ed to  the  accounting  officers  of  the  Treasury 
for  their  examination,  and  that  it  has  been 
by  them  disallowed,  except  under  certain  spec- 
ial circumstances,  which  do  not  exist  in  this 
case.  Independently  of  the  express  terms  of 
the  Act  of  Congress,  the  question  has  repeat- 
edly been  before  this  court,  and  has  on  every 
occasion  been  decided  in  the  same  wny. 

The  right  of  set-off  did  not  exist  at  common 
law,  but  is  founded  on  the  Statute  of  2  George 
II.  ch.  24,  sec.  4,  which  in  substance  and  ef- 
fect provided  that  where  there  were  mutual 
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debts  between  the  plaintiff  and  the  defendant, 
.    .    .    one    debt    may    be    set    against    the 
other,  and  such  matter  may  be  given  in  ev- 
idence    under     the     general     issue.     Set-offa 
might,  ever  after  the  passage  of  that  Act,  be 
mi^e  in  a  proper  case,  between  the  plaintiff 
and  defendant,  but  it  never  extended  to  suits 
between  the  Government  and  individuals,  and 
since  the  decision  in  the  case  of  United  Staic« 
V.  Giles,  9  Cranch,  236,  it  has  never  pretended 
that,    in    suits    "between    the   United    State^i 
*and  individuals,"  any  claim  for  credit   [*765 
can  be  admitted  at  the  trial,  unless  it  appears 
that  the  claim  had  previously  been  presented 
and    disallowed,    or    was    otherwise    brought 
within  the  4th  section  of  the  before  mentioned 
Act  of  Congress.    Whether  the  claim  for  credit 
is  a  legal  or  equitable  claim,  if  it  has   been 
duly  presented  to  the  accounting  officers  and 
has  been  by  them  disallowed,  it  is  the  proper 
subject  of  set-off  under  that  Act,  but  it  can- 
not be  adjudicated  in  a  Federal  Court  unless 
it  has  been  so  presented  and  disallowed.     U. 
S.   V.   Wilkins,   6   Wheat.    143.    The    rejectiou 
of    such    a   claim   by   the   accounting   officers 
cont«titutes  no  objection  to  it  as  a  claim  fur 
set-off.  as  it  cannot  be  admitted  in   evidence 
unless  it  has  b^n  presented  and  disallowed, 
as   required   by  the   Act   of  Congress.    U.   S. 
V.  McDaniel.  7  Pet.  11 ;  U.  S.  v.  Ripley,  7  Pet. 
25.    Such  claims  as  fall  within  that  Act  are 
not   specifically   defined,  and  in   view   of   that 
fact  this  court  has  held  that  the  Act  intended 
to  allow  the  defendant  the  full  benefit  at  the 
trial  of  any  credit,  whether  it  arises  out  of 
the  particular  transaction   for  which   he   was 
sued  or  out  of  any  distinct  and  independent 
transaction    which    would    constitute    a    legal 
or  equitable  set-off,  in  whole  or  in  part,  of  the 
debt  for  which  he  is  sued,  subject  of  course  to 
the   requirement   of   the   Act   that   the   claim 
must  have  been  presented  to  the   proper  ac- 
counting officers  and  have  been  by  them  dis- 
allowed.   U.  S.  V.  Fillebrown,  7  Pet.  48. 

Questions  of  set-off  in  the  Federal  Court* 
arise  exclusively  under  the  Acts  of  CongrcTss, 
and  no  local  law  or  usage  can  have  any  in- 
fluence in  their  determination.  U.  S.  v.  Robe- 
son, 9  Pet.  324;  Gratiot  v.  U.  8.  15  Pet.  370. 
I  Claims  for  credit  cannot  be  admitted  in  suits 
between  the  United  States  and  individuals  un- 
less they  have  been  duly  presented  to  the  ac- 
counting officers  of  the  Treasury  and  have 
been  by  them  disallowed,  becauae  it  is  so 
provided  by  an  Act  of  Congress.  U.  S.  v.  Eck- 
ford,  6  Wall.  488,  18  L.  ed.  922;  U.  S.  v.  Gil- 
more   [ante,  282]. 

•Supported  as  the  ruling  of  the  court  [^TeS 
is  by  an  Act  of  Congress  and  by  a  course  of 
decision  extending  through  a  period  of  three 
quarters  of  a  century,  it  can  hardly  be  expect- 
ed that  it  will  be  disapproved. 
Judgment  affirmed. 

WILLIAAI  BUTLER  and  W.  T.  Hicox, 
Plffs.  in  Err., 

V. 

JOSIAH   MAPLES. 

(See  S.  C.   9  Wall.  766-779.) 

General  and  special  agency — authority  «f 
agent — immaterial  error^ treasury  permit — 
secondary  evidence. 

The    distinction    between    gtneral    and    tnectml 
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atenclM  Is,  that  the  one  It  created  hy  power  giT- 
en  to  do  acts  of  a  class,  and  the  other  by  power 
glwet.  to  do  individual  acts  only. 

A  delegation  of  autborlty  to  buy  cotton  In  a 
county  and  Its  Tlclnlty,  fresernlly.  althoni^b  guard- 
ed by  secret  Instructions,  was  a  (general  ai^ncy. 

An  authority  to  buy  "on  the  best  possible  terms. 
not  paying  an  ayeraire  of  more  than  thirty  cents 
per  pound."  authorized  him  to  pay  In  some  cases 
abOTC   thirty   cents. 

Where  there  was  no  request  for  an  Instruction, 
It  Is  not  error  for  the  conrt  not  to  give  It,  par- 
ticularly if  the  evidence  did  not  demand  It. 

It  is  to  be  presumed,  until  the  contrary  Is  es- 
tablliihed.  that  a  treasury  agent  in  granting  a 
■>ermit  acted  rightly. 

There  are  no  degrees  of  secondary  evidence,  and 
books  are  of  no  higher  order  than  the  testimony 

of  a  witness.  

[No.  177.] 

Argued  Apr.  20,  1870.    Decided  Apr.  30,  1870. 

N  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  TennesRee. 

This  suit  was  brought  in  the  court  below  by 
the  defendant  in  error  to  recover  the  price  of 
a  lot  of  cotton  which  the  plaintiff  alleged  he 
had  sold  to  the  defendants  in  Nov.  186.3, 
through  their  agent,  Daniel  Shepherd.  Process 
was  served  on  Butler  and  Hicox  only,  and  they 
appeared  and  pleaded  the  general  issue.  The 
plaratiff  then  dismissed  his  suit  as  to  Bridge 
and  Pierce. 

The  plaintiff  was  bound  to  prove  two  essen- 
tial facts,  both  of  which  were  strenuously 
disputed  by  the  defendants.  These  facts  were: 
first,  that  the  place  where  the  contract  relied 
upon  by  the  plaintiff  was  made,  was  at  the 
time  within  the  lines  of  military  occupation 
by  the  national  forces  operating  from  the 
North,  and  that  Daniel  Shepherd  was  duly 
licensed  to  trade  according  to  the  treasury 
regulations  then  in  force.  Second,  that  Shep- 
herd, with  whom  the  plaintiff  claimed  to  have 
dealt,  was  at  the  time  and  in  respect  to  that 
transaction,  the  agent  of  the  defendants. 

To  establish  the  alleged  agency  of  Daniel 
Shepherd,  the  plaintiffs  produced  a  certain 
written  agreement  which  purported  to  be 
dated  on  the  16th  of  October,  1863,  between 
H.  E.  Bridge  &  Ck>.  of  St.  Louis,  Missouri,  and 
Daniel  Shepherd,  of  Desha  County,  Arkansas. 
The  name  of  Shepherd  and  of  H.  E.  Bridge  & 
Co.  by  Butler,  appeared  to  the  paper,  and  the 
handwriting  of  Shepherd  and  Butler  are  prov- 
en A  copy  of  this  paper  is  given  here,  that 
It  may  readily  be  understood. 

''An  article  of  agreement,  made  and  entered 
into  Oct.  16,  1863,  by  and  between  H.  E.  Bridge 
&  Co.  of  St.  Louis,  Missouri,  and  Daniel  Shep- 
herd, of  Desha  County,  Arkansas,  for  the  pur- 
pose of  purchasing  K.  C.  Stone's  cotton  and 
such  other  as  said  Shepherd  may  be  able  to 
purchase  in  said  county  and  vicinity,  under 
the  conditions  and  restrictions  hereinafter  set 
forth: 

The  said  H.  E.  Bridge  &  Co.  have  this  day 
furnished  said  Shepherd  with  $4,000,  the  re- 
ceipt whereof  is  hereby  acknowledged  by  him, 
and  are  to  furnish  him  such  other  money,  from 
time  to  time,  as  may  be  necessary  to  purchase 
said  cotton.  The  said  Shepherd  is  to  buv  said 
cotton,  if  it  can  be  bought  at  the  price  herein 
set  forth,  and  as  much  more  as  he  can  on  the 
best  possible  terms,  not  paying  an  average  of 
more  then  thirty  cents  per  pound  for  middling 
cott<m,  and  lower  in  proportion  to  the  grade, 
to  be  delivered  at  such  times  and  places  of 
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shipment  as  may  be  agreed  upon.  Said  Shep* 
herd  is  to  pay  as  little  as  possible  on  said 
cotton  till  it  is  delivered  on  a  boat,  or  within 
the  protection  of  a  gun  boat;  and  when  said 
cotton  is  thus  delivered  on  a  boat  and  thus 
paid  for,  the  property  and  ownership  thereof 
IS  to  vest  exclusively  in  said  H.  E.  Bridge  & 
Co.  except  as  herein  provided  for  his  share 
of  the  profits. 

Said  H.  E.  Bridge  &  Co.  are  to  ship  said  cot- 
ton to  Memphis,  Tenn.,  and  sell  the  same  to 
the  best  possible  advantage;  and  after  re- 
imbursing themselves — ^the  purchase  money, 
cost  of  hauling.  Shipping,  drayage,  commissioi^, 
etc. — are  to  pay  said  Shepherd  one  eighth  port 
of  the  net  profits. 

It  is  expressly  understood  that  all  con- 
tracts, shipments,  permits,  etc.,  neces5^ary  to 
purchase  and  get  said  cotton  to  Memphis,  are 
to  be  in  the  name  of  said  Shepherd;  and  that 
said  H.  E.  Bridge  &  Co.  may  thus  use  his  name 
when  necessary. 

Witness  our  hands  this  day  and  year  above 
written. 

Duplicates  signed, 

H.  E.  Bridge  &  Co. 
By  W.  Butler, 
Daniel  Shepherd." 

The  plaintiff,  after  having  read  the  forego- 
ing agreement,  offered  to  read  the  deposition 
of  one  George  N.  Carleton  to  the  jury,  which 
was  taken  in  the  City  of  New  York  Mar.  22, 
1866. 

Carleton  deposed  that  Nov.  5,  1863,  he  was 
appointed  by  the  Secretary  of  the  Treasury, 
Special  Agent  of  the  Treasury  Department  for 
the  Western  District  of  Tennessee,  and  Acting 
Surveyor  of  Customs  at  Memphis;  that  about 
that  time  he  was  well  acquainted  with  the  de- 
fendants. 

It  is  also  stated  by  Carleton  in  his  deposition 
that  about  the  month  of  November,  1863,  Mr. 
Butler  applied  to  him  for  a  permit  for  the 
purchase  and  transportation  of  cotton  in  the 
then  insurrectionary  districts  of  the  United 
States. 

*%  therefore,  issued  to  H.  E.  Bridge  &  Co.  of 
St.  Louis,  Missouri,  at  the  request  of  Butler 
who,  I  understand,  was  a  partner  of  the  firm 
of  Bridge  &  Co.  upon  authority  issued  to 
them  by  Thomas  H.  Veatman,  Assistant  Spec- 
ial Agent  of  the  Treasury,  a  permit  to  pur- 
chase and  transmit  to  market,  cotton  within 
the  lines  of  the  Federal  Military  Occupation, 
First  Special  Agency,  bearing  date  Nov.  17, 
1863,  to  the  amount  of  fifteen  hundred  bales. 
The  First  Special  Agency  comprised  the  dis- 
tricts of  the  United  States  west  of  the  Alle- 
ghany Mountains  known  as  the  Valley  of  the 
Mississippi,  and  extending  southward  so  as  to 
include  so  much  of  the  States  of  Alabama, 
Mississippi,  Arkansas  and  Louisiana,  as  was 
occupied  by  the  national  forces  operating  from 
the  North." 

The  defendants  objected  to  the  reading  of 
the  deposition  of  the  witness,  Carleton,  to  the 
jury,  upon  the  ground  that  it  was  not  compe- 
tent to  prove  the  official  acts  of  the  witness, 
Carleton,  in  granting  a  permit  by  parol,  with- 
out preliminary  proofs  of  the  loss  or  inac- 
cessibility of  his  official  books.  The  court 
overruled  the  objection  to  the  introduction  of 
the  deposition,  and  it  was  read  to  the  jury. 

The  cause  was  tried  by  a  jury,  and  resulted 
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IB  ft  yerdict  ftnd  Judgment  in  favor  of  the 
plafntiff,  for  the  sum  of  $9,336.  Whereupon 
the  defendants  sued  out  this  writ  of  error. 

Some  additional  facts  appear  in  the  opinion 
of  the  court. 

Mr.  John  N.  Palmer,  for  plaintiffs  in  er- 
ror. 

Messrs.  P.  Phillips  and  D.  K.  McRea,  for 
defendant  in  error: 

The  court  instructed  the  jury  that  if  Shep- 
herd had  dealt  with  the  plaintiff,  claiming  to 
l>e  agent  in  the  purchase  of  his  cotton  alone, 
the  plaintiff  would  contract  at  his  risk,  and  if 
it  turned  out  that  he  had  exceeded  his  author- 
ity, Bridge  &  Go.  would  not  he  bound  by  the 
contract,  as  in  this  case  Shepherd  would  be 
a  special  agent. 

That  if,  however,  he  went  into  Desha  Coun- 
ty to  buy  cotton  generally,  representing  himself 
to  be  the  agent  of  Bridge  &  Co.  to  make  such 
general  purchases,  then  he  would  be  claiming 
to  be  a  general  agent,  and  if  really  sent  there 
to  purchase  cotton  for  Bridge  &  Co.  would  be 
their  general  asent. 

''That  the  principal  Is  bound  by  all  that  a 
general  agent  does,  within  the  scope  of  the 
business  in  whidi  he  is  employed  as  general 
agent;  and  even  if  such  general  agent  should 
violate  special  or  secret  instructions  not  dis- 
closed to  the  party  with  whom  he  deals,  the 
principal  would  still  be  bound,  if  the  agent's 
acts  were  within  the  scope  of  the  business 
within  which  he  was  employed,  and  of .  his 
general  agency." 

There  were  no  charges  requested  by  defend- 
ants, but  they  contented  themselves  with  ex- 
ceptions, the  first  of  which  is:  that  the  court 
charged  that  the  written  authority  produced 
in  e'ndence  established  Shepherd  as  the  gener- 
al agent  of  Bridge  &  Co.  This  is  not  true  in 
point  of  fact. 

The  question  of  special  or  seneral  agency 
was  left  to  the  jury,  to  whom  it  properly  be- 
longed.   Paley,  Ag.  210. 

The  charge  was  not  confined  to  the  written 
power,  but  extended  to  all  the  evidence  on  this 
liead.  The  proof  shows  that  at  the  time  of 
the  sale,  no  such  written  power  was  presumed 
to  be  in  existence.  The  defendants'  own  wit- 
ness, Martin,  says  that  he  never  knew  of  any 
such  instrument,  and  that  the  instructions  to 
Shepherd  were  given  verbally  through  him. 

Tne  third  exertion  is  as  to  the  legal  defini- 
tion of  special  and  general  agency,  and  its  rel- 
evancy to  the  facts  of  the  case. 

The  char^  as  given,  is  in  exact  conformity 
to  the  definitions  of  all  the  elementary  writers. 

1  Pars.  Cont.  39;  Paley,  Ag.  198;  Story, 
Ag.  sec.  127;  Johnson  v.  Jones,  4  Barb.  372. 

It  is  difficult  to  understand  how  it  can  be 
said  that  the  charge  was  erroneous  because 
irrelevant.  The  whole  ouestion  of  liability 
rested  upon  the  fact  whetner  Shepherd's  agen- 
cy was  special  or  general. 

In  the  brief  filed  for  the  appellants,  it  is  ob- 
jected that  the  court  erred  in  not  instructing 
the  jury  that,  though  a  principal  may  be  lia- 
ble under  some  drcumstanoes  for  the  unauthor- 
ized acts  of  his  ftgent,  yet  this  liability  would 
not  exist  if  the  party  dealing  with  the  agent 
had  notice  of  his  want  of  authority. 

This  is  another  error  of  fact,  as  will  be  seen 
by  that  portion  of  the  charge  where  the  liabili- 
ty is  limited  to  cases  in  wUch  the  instructions 


were  not  disclosed  to  the  party.  If  the  eharge 
was  not  full  enough,  the  attention  of  the  eonrt 
should  have  been  called  to  the  fact  by  a  prayer 
for  an  additional  charge. 

Thus,  when  it  was  objected  that  the  indge, 
in  charging  on  the  subject  of  a  demand,  had 
not  instructed  the  jury  that  it  must  be  shown 
that  a  tender  of  the  price  was  made,  this  court 
answered  the  objection  by  saying:  ''It  does  not 
appear  that  any  exception  was  taken  at  the 
time  of  the  trial,  for  any  omission  of  this 
kind.  No  exception  can,  be  taken  here,  which 
was  not  moved  for  below." 

Pennock  v.  Dialogue,  2  Pet.  15;  Barrow  t. 
Read,  9  How.  370. 

Much  of  the  argument  in  the  brief  for  appe- 
lant is  rested  upon  the  ground  that  the  sale 
from  the  plaintiffs  to  Shepherd  was  ill^^,  if 
Shepherd  nad  no  permit  to  purchase,  although 
in  so  purchasing  he  acted  as  agent  for  Bridge 
&  Co.  who  had  a  permit. 

The  proof  shows  that  the  whole  territory, 
for  a  hundred  and  fifty  to  two  hundred  miles 
south  of  the  locus  in  quo  was,  at  the  time  of 
the  transaction,  within  the  Federal  lines.  It 
required  no  permit  to  authorize  the  aale. 
Even  if  all  the  parties  had  been  within  the 
Confederate  lines,  the  sale  would  have  been 
valid.  Contracts  between  Confederates  within 
their  lines,  not  entered  into  for  the  purpose 
of  aiding  the  rebellion,  are  upheld  by  this 
court.  Texas  v.  White  (ante,  227);  Thoring- 
ton  V.  Smith,  19  L.  ed.  ante,  361. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Maples,  the 
plaintiff  below,  against  Butler  and  Hioox,  who, 
with  others,  had  traded  under  the  name  of  H. 
E.  Bridge  &  Co.  to  recover  the  price  of  a  lot 
of  cotton  which  the  plaintiff  afieged  he  had 
sold  to  the  defendants  in  November,  1863, 
through  their  agent  Daniel  Shepherd.  The 
writ  issued  against  others  in  addition  to  these 
two  defendants,  but  those  others  were  not 
served  with  the  process,  and  issue  was  joined 
only  between  the  plaintiff  and  Maples  and 
Hicox. 

At  the  trial  it  was,  of  course,  incumbent  up- 
on the  plaintiff  to  prove  not  only  the  contract 
of  sale,  but  also  that  Shepherd,  *with  [*77s 
whom  the  contract  had  been  made,  had  author- 
ity to  act  for  and  bind  the  defendants.  Ac- 
cordingly evidence  was  submitted  to  show  that 
the  cotton  was  purchased  by  Shepherd  when 
professing  to  act  as  an  agent  for  the  defend- 
ants. There  was  hardly  any  controversy 
about  this  fact,  and  no  questions  are  now 
raised  respecting  the  competency  or  soflldency 
of  the  proof,  or  the  manner  in  which  it  was 
submitted  to  the  jury.  But  the  authority  of 
Shepherd  to  make  the  contract  for  the  de- 
fendants and  bind  them  to  its  performance 
was  stoutly  denied,  and  it  is  now  strenuously 
insisted  that  the  court  erred  in  the  instruc- 
tions given  to  the  jury  respecting  the  evidence 
of  his  agency. 

That  evidence,  so  far  as  it  was  direct,  was 
of  two  kinds.  The  first  and  principal  was  an 
article  of  agreement  made  on  the  16th  day  of 
October,  A.  D.  1863,  between  H.  E.  Bridge  ft 
Co.  (of  which  firm  these  two  defendants  were 
proved  to  have  been  members)  and  Shepherd, 
describing  him  as  of  Desha  County,  Arkanaas. 
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The  agreement  declared  its  purpose  to  be  "par- 
chasing  R.  C.  Stone's  and  such  other  cotton  as 
•aid  Shepherd  may  be  able  to  purchase  in  said 
county  and  vicinity,  under  the  conditions  and 
restrictions  hereinafter  set  forth."  Haring 
thus  declared  its  purpose,  it  recited  that 
H.  E.  Bridge  &  Co.  had  furnished  Shepherd 
769*]  *$4,000,  and  stipulated  that  they  would 
furnish  him  such  other  money,  from  time  to 
time,  as  might  be  necessary  to  purcluMe  said 
cotton.  By  the  instrument  it  was  further 
apreed  that  Shepherd  should  buy  the  cotton, 
if  it  could  be  bought  at  the  price  therein  set 
forth,  and  as  much  more  as  he  could  on  the 
best  possible  terms,  not  paying  an  average  of 
more  than  thirty  cents  per  pound  for  middling 
cotton,  and  lower  in  proportion  to  the  grade, 
to  be  delivered  at  such  times  and  places  of 
ahipment  as  might  be  agreed  upon.  It  was 
further  agreed  that  Shepherd  should  pay  as 
little  as  possible  on  the  cotton  until  it  should 
be  delivered  on  a  boat,  or  within  protection 
of  a  gunboat,  and  when  thus  delivered  on  a 
boat  and  paid  for,  the  property  and  owner- 
ahip  thereof  should  vest  exclusively  in  the 
said  H.  E.  Bridge  &  Co.,  except  as  in  the  agree- 
ment as  provided  for  his  share  of  the  profits. 
The  instrument  then  stipulated  that  H.  E. 
Bridge  &  Co.  should  ship  the  cotton  to  Mem- 
phis, sell  it  to  the  best  possible  advantage  and, 
After  re-imbursing  themselves  the  purchase 
money,  the  cost  of  hauling,  shipping,  drayage, 
commissions,  etc.,  should  pay  Shepherd  one 
eighth  part  of  the  profits.  It  also  provided 
tli^t  contracts,  shipments,  permits,  etc.,  nec- 
essary to  purchase  and  get  the  cotton  to  Mem- 
phis, should  be  in  Shepherd's  name,  and  that 
U.  E.  Bridge  &  Co.  might  thus  use  his  name 
'When  necessary. 

The  other  direct  evidence  of  the  agency  was 
supplied  by  the  testimony  of  M.  E.  Martin,  a 
witness  for  the  defendants.  He  was  sent  by 
them  to  Arkansas,  with  money  and  instruc- 
tions for  Shepherd,  the  instructions  being  that 
he  should  purchase  cotton  for  the  firm,  but 
was  not  to  agree  to  pay  more  than  from 
thirty  to  thirty-five  cents  per  pound  for  it. 
He  might  make  small  advances,  but  he  was  in- 
structed not  to  pay  the  balance  of  the  purchase 
money,  or  make  it  payable  until  the  firm 
should  be  able  to  send  a  boat  up  the  Arkansas 
River  for  the  cotton,  and  until  it  was  in  their 
possession,  weighed  and  placed  on  the  boat.  He 
was  directed  to  take  no  risks  for  the  firm,  of 
the  destruction  of  the  cotton  by  incendiaries, 
or  in  any  other  way,  except  to  the  extent  of 
the  money  advanced.  There  was  other  indirect 
770*]  evidence  of  'Shepherd's  agency,  to  which 
It  is  not  now  necessary  to  refer.  Clothed  with 
such  powers  and  under  such  instructions,  he 
bought  cotton  of  divers  persons,  representing 
himself  to  be  the  agent  of  H.  E.  Bridge  &  Co., 
though  not  speaking  of  his  written  author- 
ity, or  of  any  particular  instructions.  A  por- 
tion of  the  cotton  thus  bought  was  shipped 
on  board  the  steamboat,  Progress,  belonging 
to  the  firm  or  chartered  by  them.  Among  the 
persons  from  whom  he  bought  was  plaintiff, 
from  whom  he  purchased  one  hundred  and 
forty-four  bales,  agreeing  to  pay  for  it  forty 
cents  per  pound,  as  soon  as  it  could  be 
weighed.  He  bought  it  as  it  lay.  It  was  then 
weighed  and  he  removed  a  part  of  it.  But  a 
large  portion  of  it  having  been  subsequently 
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burned,  before  it  was  placed  on  board  a  boat, 
the  defendants  deny  that  they  were  bound  by 
the  contract,  and  they  now  complain  of  the 
instructions  given  to  the  jury  respecting  Shep- 
herd's agency. 

They  insist  the  court  erred  in  charging  that 
the  written  agreement  between  him  and  H.  E. 
Bridge  &  Co.  constituted  him  their  general 
agent.  We  do  not  find  that  the  court  did  thus 
instruct  the  jury,  though  it  must  be  admitted 
the  charge  may  have  been  thus  understood. 
The  jury  was  instructed  that  if  Shepherd  held 
himself  out  as  the  general  agent  of  H.  E« 
Bridge  &  Co.,  the  defendants  were  bound  by 
the  contract  he  made  with  the  plaintiff  for  the 
cotton,  though  in  making  the  contract  he 
transgressed  the  instructions  he  had  received, 
and  secret  limitations  of  his  authority,  which 
instructions  and  limitations  were  not  revealed 
to  the  plaintiff.  It  is  true,  as  has  been  no- 
ticed, there  was  other  evidence  of  a  general 
agency  beyond  that  which  the  agreement  fur- 
nished, but  as  it  was  parol  evidence,  its  force 
and  effect  were  for  the  jury,  and  hence  the 
court  could  not  rightly  have  charged  that  the 
defendants  were  hound  by  the  contract  unless 
the  agreement  did  itself  constitute  Shepherd 
a  general  agent.  But  did  it  not?  The  dis- 
tinction between  a  general  and  a  special 
agency  is  in  most  cases  a  plain  one.  The  pur- 
pose of  the  latter  is  a  single  transaction,  or  a 
transaction  with  designated  persons.  It  does 
not  leave  to  the  agent  any  discretion  as  to  the 
persons  with  whom  he  may  contract  for  the 
principal,  if  he  be  empowered  to  make  more 
than  one  contract.  Authority  to  buy  for  a 
principal  a  single  article  of  merchandise  by 
one  contract,  or  to  buy  several  articles  from 
a  person  named,  is  a  special  agency;  but  au- 
thority to  make  purchases  from  any  persons 
with  whom  the  agent  may  choose  to  deal,  or 
to  make  an  indefinite  number  of  purchases,  is 
a  general  agency.  And  it  is  not  the  less  a 
general  agency  because  it  does  not  extend 
over  the  whole  business  of  the  principal.  A 
man  may  have  many  general  agents— one  to 
buy  cotton,  another  to  buy  wheat  and  another 
to  buy  horses.  So  he  may  have  a  general 
agent  to  buy  cotton  in  one  neighborhood, 
and  another  general  agent  to  buy  cotton 
in  another  neighborhood.  The  distinction 
between  the  two  kinds  of  agencies  is, 
that  the  one  is  created  by  power  given 
to  do  acts  of  a  class,  and  the  other  by 
power  given  to  do  individual  acts  only.  Wheth- 
er, therefore,  an  agency  is  general  or  special 
is  wholly  independent  of  the  question  whether 
the  power  to  act  within  the  scope  of  the  au- 
thority given  is  unrestricted,  or  whether  it  is 
restraint  by  instructions  or  conditions  imposed 
by  the  principal  relative  to  the  mode  of  its 
exercise.  Looking  to  the  agreement  between 
H.  E.  Bridge  &  Co.  and  Shepherd,  it  cannot 
be  doubted  that  it  created  a  general  agency. 
It  was  a  delegation  of  authority  to  buy  cot- 
ton in  Desha  County  and  its  vicinity;  to  buy 
generally,  from  whomsoever  the  agent,  not  his 
principals,  might  determine.  It  had  in  view 
not  merely  a  single  transaction,  or  a  number  of 
specified  transactions,  which  were  in  the  mind 
of  the  principals  when  the  agent  was  appoint- 
ed, but  a  class  of  purchases,  a  department  of 
business.  It  is  true  that  it  contained  guards 
and  restrictions  which  were  intended  as  regu- 
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lations  between  the  parties,  but  they  were  se- 
cret instructions  rather  than  limitations.  They 
were  not  intended  to  be  communicated  to  the 
parties  with  whom  the  agent  should  deal,  and 
they  never  were  communicated.  It  was,  there- 
fore, not  error  to  instruct  the  jury  as  the  court 
did,  that  the  agency  was  a  general  one,  and 
that  the  defendants  were  bound  by  the  con- 
tract, if  Shepherd  held  himself  out  as  author- 
ized to  buy  cotton,  and  if  the  plaintiff  had  no 
knowledge  of  the  instructions  respecting  the 
mode  in  which  the  agent  was  required  to  act. 
It  may  be  remarked  here,  that  the  reasons 
urged  by  the  plaintiffs  in  error  in  support  of 
their  denial  of  liability  for  the  engagements 
made  by  Shepherd  are,  that  he  agreed  to  pay 
forty  cents  per  pound  for  the  plaintiff's  cotton; 
that  he  bought  the  cotton  where  it  lay  instead 
of  requiring  delivery  on  board  a  steamboat,  or 
within  the  protection  of  a  gunboat;  and  that 
he  did  not  obtain  a  permit  from  the  govern- 
ment to  make  the  purchase.  The  argument  is, 
that  in*  the  first  two  particulars  he  transcended 
his  powers,  and  that  his  authority  to  buy  at 
all  was  conditioned  upon  his  obtaining  a  permit 
from  the  government.  All  this,  however,  is 
immaterial,  if  it  was  within  the  scope  of  his 
authority  that  he  acted.  The  mode  of  buy- 
ing, the  price  a^eed  to  be  paid  and  the  ante- 
cedent qualifications  required  of  him,  were  mat- 
ters between  him  and  his  principals.  They  are 
not  matters  in  regard  to  which  one  dealing 
with  him  was  bound  to  inquire.  But  even  as 
between  H.  E.  Bridge  &  Co.  and  Shepherd,  a 
purchase  at  forty  cents  per  pound  was  not 
beyond  his  authority.  He  was  authorized  to 
buy  "on  the  best  possible  terms,  not  paying  an 
average  of  more  than  thirty  cents  per  pound." 
This  contemplated  his  agreeing  to  pay  m  some 
cases  above  thirty  cents.  The  average  was  reg- 
ulated, but  no  maximum  was  fixcS.  Nor  is 
there  an}rthing  in  the  agreement  that  forbade 
his  purchasing  cotton  deliverable  at  once  where 
it  lay,  though  not  on  a  boat  or  in  the  protec- 
tion of  a  gunboat.  He  was  authorized  to  pur- 
chase, deliverable  at  such  times  and  places  of 
shipment  as  might  be  agreed  upon;  that  is,  de- 
liverable when  and  where  it  might  be  stipulat- 
ed between  him  and  the  seller.  True,  he  was  to 
pay  as  little  as  possible  until  the  cotton  was  de- 
levered  on  a  boat,  or  within  the  protection  of  a 
gunboat ;  and  when  thus  delivered  the  property 
m  the  goods  was  to  vest  in  the  principals,  ex- 
cepting his  share  of  the  profits;  but  he  was  not 
prohibited  from  paying  the  whole  price,  or 
agreeing  to  pay  the  whole  price,  if  insisted  on 
by  the  vendor.  The  stipulation  respecting  the 
vestine  of  ownership  was  nothing  more  than  a 
definition  of  right  between  him  and  his  prin- 
cipals, as  is  manifested  by  the  exception.  Nor 
was  Shepherd  bound  to  procure  a  permit  in  his 
own  name.  He  might  have  been  had  it  been 
necessary,  but  if  under  the  permit  granted  by 
H.  £.  Bridge  &  Co.  he  could  purchase  as  their 
agent,  it  was  all  the  agreement  required. 
776*]  *It  is  further  objected  to  the  charge 
given  to  the  jury  respecting  general  and  spe- 
cial agency,  that  it  was  not  applicable  to  the 
proof  m  the  case,  and  was,  therefore,  irrelevant 
and  calculated  to  mislead  the  jury,  and  be- 
cause, as  stating  abstract  questions  of  law, 
the  instruction  was  erroneous.  If,  in  truth,  it 
was  irrelevant,  it  was  not  on  that  account  nec- 
essarily erroneous  and  calculated  to  mislead 
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the  jury.  We  are  not  shown,  nor  do  we  per- 
ceive, how  the  jury  could  have  been  misled  by 
it.  They  were  instructed  that,  in  cstse^  of 
special  agency,  one  who  deals  with  the  agent 
must  inquire  into  the  extent  of  his  authonty, 
but  that  a  principal  is  bound  by  all  that  his 
general  agent  has  done  within  the  scope  of 
the  business  in  which  he  was  employed,  and 
this,  though  the  agent  may  have  violated  spe- 
cial or  secret  instructions  given  him,  but  not 
disclosed  to  the  party  with  whom  the  agent 
deals.  Surely  this  was  correct,  and  it  was  ap- 
plicable to  the  evidence  in  the  case.  It  has 
been  intimated  during  the  argument  that  the 
court  should  have  added  that  no  such  liability 
can  exist  to  one  dealing  with  an  agent  with 
notice  that  the  particular  act  of  the  agent  was 
without  authority  from  the  principal.  To  this 
several  answers  may  be  made.  The  exception 
to  the  general  rule,  which  it  is  said  the  court 
should  have  recognized,  is  implied  in  what  the 
court  did  say.  Again;  there  was  no  request 
for  any  such  instruction;  and  still  again,  the 
evidence  in  the  case  did  not  demand  it.  There 
was  no  pretense  that  the  plaintiff  had  any  no- 
tice of  secret  instructions  given  to  Shepherd, 
or  of  any  limitations  upon  his  authority.  Nor 
was  there  anything  that  imposed  upon  him  the 
duty  of  making  inquiry  for  secret  instructions 
or  for  restrictions.  There  were  no  circum- 
stances that  should  have  awakened  suspicion. 
The  plaintiff  was  not  apprised  that  the  author- 
ity was  in  writing.  The  argument  is  very  far 
fetched  that  infers  a  duty  to  inquire  »vhether 
the  agent  had  private  instruction,  from  the 
fact  that  the  contract  was  made  in  a  region 
that  had  been  in  a  state  of  insurrection. 

It  is  next  insisted  that  the  court  erred  in  in- 
structing the  jury  that  in  granting  the  permit 
to  H.  £.  Bridge  &  Co.  to  buy  cotton,  the  spe- 
cial agent  of  the  Treasury,  who  was  authorised 
*to  grant  permits,  exercised  judicial  func-  [^777 
tions,  and  decided  conclusively  that  the  district 
of  country  to  which  the  permit  extended  was 
within  the  lines  of  Federal  military  occupation. 
This  is  not,  however,  quite  an  accurate  state- 
ment of  what  the  court  did  charge.  The  judge 
said,  in  effect,  that  the  Treasury  agent,  in 
granting  the  permit,  exercised  judicial  func- 
tions, and  that  granting  it  was  a  decision  by 
him  that  the  re^on  designated  in  it  was  within 
the  lines  of  military  occupation,  but  he  did  not 
say  it  was  a  conclusive  decision.  He  did  charge, 
as  a  matter  of  law,  that  "upon  the  proof  in 
the  case  as  to  the  condition  of  the  country,  and 
upon  the  permit  granted  to  H.  E.  Bridge  & 
Co.,  Desha  County,  Arkansas,  was,  at  the  date 
of  the  contract,  in  November,  1863,  within  the 
lines  of  the  national  forces  operating  from  the 
north,  and  that  the  plaintiff  and  Shepherd  had 
a  right  to  make  the  contract  for  the  sale  and 
purchase  of  the  cotton."  The  instruction  was 
not  based  upon  the  grant  of  the  permit  alone. 
There  was  uncontradicted  evidence  in  the  cas«^ 
that,  before  the  permit  was  granted,  the  part 
of  the  State  in  which  Desha  (x>unty  is  situated 
had  been  evacuated  by  the  Confederate  forces, 
who  had  been  retreated  toward  the  Red  River, 
and  into  Texas;. that  there  were  no  such  forces 
within  from  one  hundred  and  fifty  to  two  hun- 
dred miles  from  Red  Fork,  in  Desha  County, 
and  that  the  military  occupation  of  the  nation- 
al forces  extended  over  the  region.  It  waa 
also  proved  that  the  citizens  generally  had  tak 
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fltt  the  oath  of  anegUnee,  or  obtained  protec- 
tkm  papers.  Cknipling  these  facts,  about  which 
there  was  no  dispute,  with  the  other  fact  that 
the  Treasury  agent  had  granted  a  permit  to  H. 
B.  Bridge  A  Co.  to  buy  cotton  there,  the  Judge 
waa  not  in  error  when  he  gave  the  instruetlon 
to  whidi  exception  is  now  taken.  It  may  be 
that  the  grant  of  the  permit  waa  not  techni- 
cally a  judicial  act,  but  it  waa  an  exercise  of 
the  Treasury  acent's  judgment,  and  a  deduc- 
iSoB  from  the  facts  Imown  by  him,  that  the 
rsftion  over  which  the  permit  extended  was 
wHhIn  the  military  lines.  It  Is  to  be  presumed 
that  he  acted  rightly,  and  as  he  could  not  law- 
folly  grant  the  ^rmit  in  the  absenee  of  such 
military  occupation,  his  grant  of  it  raised  a 
778*]  presumption  that  *the  occupation  exist- 
ed. It  established  at  least  a  prima  fade  case. 
In  UnHed  States  ▼.  Weed,  •  WalL  73,  18  L. 
ed.  684,  this  court  said:  The  fact  that  the 
proper  officers  issued  these  permits  for  certain 
parishes,  must  be  taken  aa  eridence  that  they 
were  V^^V^^^J  issued  until  the  contrary  is  es- 
tablished. But  a  prima  fade  ease,  with  noth- 
ing to  rebut  it.  Is  a  case  made  out.  If,  then, 
what  amounts  to  military  occupation,  the  facts 
being  ascertained,  is,  necessarily,  a  question  of 
law,  aa  must  be  conceded;  and  if  there  was 
nothing  to  rebut  the  presumption  of  fact  aris- 
ing from  the  mnt  of  the  permit,  and  no  con- 
tradiction or  unpeachment  of  the  direct  testi- 
mony, the  court  was  justified  in  dedaring,  as 
natter  of  law,  that  riesha  County  waa  within 
the  lines  of  military  occupation  from  the 
north,  and  that  the  contract  was  not  lllesal. 

The  next  objection  to  the  charge  may  be  dis- 
poaed  of  in  a  word.  Indeed,  it  has  not  been 
seriously  urged  here.  That  the  defendants  can- 
not set  up  a  new  contract,  obtained  by  one 
of  them  from  the  plaintiff  for  a  sale  of  part  of 
the  cotton,  as  a  discharge  from  the  contract 
made  for  them  by  Shepherd,  if  the  new  con- 
tract was  obtained  by  their  own  misrepresen- 
tations, or  by  their  denial  of  Shepherd's 
agency,  is  too  plain  to  need  diseossion.  And 
T«t,  that  they  may,  must  be  maintained  by 
them  in  order  to  oonrict  the  court  below  of 
error  in  the  instmctions  given  respecting  the 
new  contract. 

A  single  exception  remains  to  be  considered. 
It  is  to  the  admission  of  the  testimony  of 
George  N.  Carleton.  He  was  introduced  to 
proTo  that  he,  aa  special  Treasury  agent,  had 
issned  a  permit  to  E.  B.  Bridge  i  Co.,  and  to 
proTo  its  contents,  notice  having  been  given  to 
the  defendants  to  produce  the  permit  itself, 
and  they  having  failed  to  do  so.  It  is  object- 
ed: first,  that  his  official  books  should  have 
been  produced,  and  that  it  was  incompetent  to 
prove  the  permit  in  any  other  way.  The  per- 
mit its^  would  have  been  the  best  evidence; 
bat  It  was  not  produced  on  call  and,  theroforo, 
secondary  evidence  was  admissible.  Thero  are 
no  degrees  of  such  evidence,  and  the  official 
hooka  of  the  Treasury  agent,  had  thero  been 
779*]  any  in  ^existence,  would  have  been  at 
best  but  secondary  proof,  of  no  higher  order 
than  was  the  testimony  of  a  witness.  There 
waa,  also,  no  proof  that  any  such  books  had 
been  kept,  and  consequently  nothing  to  show 
that  thero  was  anv  better  evidence  than  that 
whidi  was  offered.  Another  objection  was 
made  against  its  subject-matter.  It  was,  that 
thepermit,  of  whiA  the  pseof  waa  offered^  was 


to  H.  B.  Bridge  ft  Co.,  and  not  to  Shepherd. 
We  do  not  perceive  any  merit  in  this  objection. 
We  have  already  said  that,  in  the  agreement 
between  him  and  his  prindpals.  Shepherd  did 
not  undertake  to  procuro  a  permit  unless  it 
should  be  necessary  to  buy  cotton  and  get  it  to 
Memphis,  and  we  do  not  perceive  why  permit 
to  H.  B.  Bridge  ft  Co.  did  not  enable  them  to 
buy  through  an  agent,  and  ronder  any  permit  to 
their  agent  unnecessary.  For  these  reasons, 
the  objections  wgcd  against  the  admission  of 
the  testimony  of  Oarieton  cannot  be  sustained. 
The  judgment  of  the  Qreait  Court  is  af- 
firmed. 
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THB  HABTFORD  FIRB  IKSURANGB  COM 
PANT,  Plff.  in  Brr., 

V. 

ISAAC  VAN  DUZER. 

(See  &  a  8  WalL  784,  Note.) 

Allowance  of  writ  of  error,  indispensable. 

An  allowance  of  the  writ  of  error  to  the  So* 
preme  Court  of  a  State  Is  Indispensable  to  the  Jo* 
rUdictlon  of  this  court,  to  revise  the  state  Jadg- 
ment. 

Glesson  v.  Florida  (ante,  780),  followed. 

[No.  281.] 
Argued  Apr.  22,  187a    Dedded  Apr.  80,  187a 

N  ERROB  to  the  Supreme  Court  ef  Illi- 
nois. 

On  motion  for  a  writ  of  supersedeas. 
Mr.  C  F.  Peck,  for  plaintiff  in  error. 
Mr.  T.  Lyle  Dibkey,  for  defendant  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  o^- 
ion  of  the  court: 

On  looking  into  the  record  in  this  ease,  we 
find  no  allowance  of  the  writ  of  error  to  tht 
Suprome  Court  of  Illinois.  This  is  indispens- 
able to  the  jurisdiction  of  the  court  in  error  to 
rovise  the  iudgment  of  the  highest  court  of  a 
State.  Thia  has  been  repeatedly  dedded,  and 
very  recently  at  this  term,  in  the  case  of  CHea- 
son  V.  Florida  [ante,  780]. 

The  motion  for  a  wxit  of  sopersedeaa,  tlMra 
fore,  cannot  be  considered. 

The  writ  of  error  must  be  ^<«^"'<ffffd. 


OHART.ES  J.  OARPBNTER,  PUT.  in  1^^ 

▼. 

HENRY  W.  WILLIAMBL 
(See  S.  a  0  Wan.  786,  788.) 

Case  of  no  Jnrisdiction. 

The  dedslon  of  a  state  ooort,  which  reeognlass 
the  title  confirmed  by  the  Act  of  Confress,  and 
only  determines  to  wliom  that  conflrmatlon  was 
made,  presents  no  ease  lOr  the  jorlsdletlsn  ef 
this  court 

[No.  181.] 
Submitted  Apr.  21, 187a  Dedded  Apr.  80, 1870. 

IN  ERROR  to  the  Saprame  Court  of  Mis- 
souri. 

On  motion  to  dismiss. 

This  suit  was  brought  by  the  defendaat  in- 
error,  in  the  St.  Loms  Land  Court,  to  deter- 
mine the  title  to  a  certain  field  lot  in  the 
Grand  Prairie  common  fidd  of  St.  Louis.  Both 
parties  claimed  under  the  same  oonfirmation 
by  Act  of  Congress  of  June  18,  1812. 

The  amended  petition  states.  In  substance: 

NOTB. — How  Federal  questloD  most  be  decided 
In  a  state  conrt  In  order  to  make  a  case  for  writ 
ot  error  from  U.  S.  Sapreme  Conrt— ess  aot%  M 


805-M7 


ObuBT  cm  ram  V: 


Br. 


that  tlie  faad  in  dispnte  was  proved  (eon- 
firmed)  in  the  name  of  Louis  La  Ooix,  when, 
in  fact,  Josoph  La  Croix  was  the  person  intend- 
ed; that  Recorder  Hunt  took  proof  of  Joseph's 
H^t,  but  made  a  mistake  in  the  name  of  the 
claimant,  or  by  accident  wrote  Louis  instead  of 
Jooepli,  and  the  object  of  the  suit  as  amended 
was,  to  reform  the  confirmation,  correct  the 
supposed  mistake,  and  obtain  a  decree  in  favor 
of  tne  persons  claiming  under  Joseph  La  Croix, 
for  the  title  which  the  defendant,  Carpenter, 
bad  procured  from  the  heirs  of  Louis  La  Croix. 
The  amended  petition,  setting  up  an  equitable 
title,  was  filed  after  the  Supreme  Court  of 
Ifissouri  had  decided  that  Williams  had  no  le- 
gal title,  and  could  only  recover  on  showing 
an  equity  if  at  alL 

28  Mo.  454;  36  Mo.  62. 

The  suit  was  tried  three  times  in  the  state 
courts;  twice  before  juries,  and  once  before  a 
judge,  and  on  each  trial  the  plaintiffs  had  a 
verdict  and  judgment  that  Joseph  La  Croix 
was  the  person  intended  in  the  certificate  of 
confirmation  issued  in  the  name  of  Louis  La 
Croix  in  1825,  by  the  said  recorder.  The  last 
judgment  by  the  judge  of  the  state  court  was 
affirmed  by  the  court  at  General  Term,  and  on 
appeal  to  the  Supreme  Court  of  the  State  judg- 
ment was  finally  affirmed  in  favor  of  the  plain- 
tiffs, with  damages  for  the  detention  of  the 
property.  From  this  judgment  and  decision  of 
the  Supreme  Court  of  Missouri,  the  defendant 
has  sued  out  this  writ  of  error. 

Mr.  Britton  A.  Hill,  for  defendant  in  error: 

Tlie  record  in  this  case  does  not  show  that 
either  one  or  any  of  the  qu^tions  stated  in  the 
25th  section  of  the  Judiciary  Act  arose  in  the 
stats  court,  and  was  decided  in  that  court,  as  a 
question  indispensable  to  the  judgment  in  this 
case. 

This  court  has  no  power  to  take  jurisdiction 
of  ft  writ  of  error  from  a  stats  court,  unless 
that  court  has  decided  against  the  validity  of 
an  Act  of  Congress,  or  some  other  question 
specified  in  the  25th  section,  "and  have  come 
to  the  very  decision  of  that  question  as  indis- 
pensable to  that  judgment." 

Crowell  V.  Bandell,  10  Pet.  802,  on  review 
by  Mr.  Justice  Story  of  all  the  cases  prior  to 
that  date,  1830;  Armstrong  v.  Treasurer,  etc. 
10  Pet.  281,  285;  Bk.  V.  Buckingham,  6  How. 
341;  ^Uiams  v.  Carpenter,  42  Mo.  340. 

The  following  eases  are  directly  in  point 
against  this  court  assuming  jurisdiction  in 
this  case: 

Matthews  v.  Zane,  7  Wheat.  164;  Erwin  v. 
Lowry,  7  How.  172;  Lytic  v.  Arkansas,  22 
How.  203,  10  L.  ed.  809;  Gibson  v.  Chouteau 
(ante,  317). 

Messrs.  Glover  and  Shepley,  for  plaintiif  In 
error* 

Mr.  Justice  IGDer  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
•of  Missouri,  to  brin^  up  a  judgment  of  that 
oourt,  which  determines  the  title  to  a  lot  of 
ground  once  belonging  to  the  common  field  lots 
•f  St.  Louis. 

We  are  of  the  opinion  that  the  record  pre- 
sents no  case  for  the  jurisdiction  of  this  court. 

The  counsel  for  plaintiff  in  error  state  the 
■tatter  in  issue  very  happily  in  their  printed 
brief,  in  ths  foDovinf  langaafs:  'The  aaesd- 


ed  petition  states  In  substanes  that  tktb  kad  in 
dispute  was  proved  (confirmed)  hi  the  uum 
of  Louis  La  Croix,  when  in  fact  Joseph  L» 
Croix  was  the  person  intended;  that  Rooordor 
Hunt  took  proof  of  Joseph's  ri^t,  and  nrnds  ft 
mistake  in  the  name  of  the  clahnanty  or  hj 
accident  wrote  Louis  instead  of  Joseph,  and  tno 
object  of  the  suit  as  amended  was  to  reforas 
this  confirmation,  correct  this  supposed  mis- 
take, and  obtain  a  decree  in  favor  of  the  per- 
sons claimins  under  Joseph  La  Oroiz  for  tho 
title  whidi  the  defendant.  Carpenter,  had  pro- 
cured from  the  heirs  of  Louis  La  Ooix." 

The  case,  therefore,  turns  solely  on  the  per- 
sonal identity  of  the  individual  to  whom  tlio 
recorder  confirmed  or  intended  to  confirm  tlio 
lot  in  question.  It  involves  the  coustmetioii  of 
no  Act  of  Congress.  The  decision  of  tlM  ooort 
below  denies  the  validity  of  no  Act  under  the 
authority  of  the  United  States.  It  reeogniaeft 
to  its  fullest  extent  the  titls  confirmed  by  tlio 
Act  of  Congress  and  the  Act  of  confirmatioB, 
and  only  determines  to  whom  that  oonfirmatioa 
was  made. 

It  is  a  mistake  to  suppose  that  everr  soit  for 
real  estate,  in  which  the  parties  ftlai^mg  under 
the  Federal  Qovemment  are  at  issue  as  to 
which  of  them  is  entitled  to  the  benefit  of  that 
title,  necessarily  raises  a  question  of  fedsrftl 
cognizance. 

If  this  were  bo,  the  title  to  all  the  vast  do- 
main, once  vested  in  the  United  Sts^tes,  ooold 
be  brought  from  the  state  courts  to  this  tii- 
bunaL 

In  the  case  before  us,  the  rules  which  most 
determine  the  question  at  issue  are  common 
law  rules,  and  tne  result  cannot  be  varied  by 
the  application  of  any  prindple  of  federal  law 
or  federal  authority.  Ryan  v.  Thomas,  4  WftB. 
604,  18  L.  ed.  400. 

The  writ  is,  therefore,  dinmiinnd 
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•THE  PROVIDENCB  BUBBER  COM- 
PANY, Appt., 

V. 

CRART.re  €KX)DY£AR,  Exeeirtor  of 
Goodyear,  Deceased,  et  aL 

(See  a  a  0  Wall.  805-«07.) 

Bin  of  leview— when  may  be  filed— not 

ter  of  right. 

The  matter  on  accoant  of  which  a  bill  of  review 
Is  filed,  mutt  not  only  be  new.  but  soch  ss  the 
partv,  by  the  use  of  reasonsble  diligence,  eooM 
not  nave  known ;  and  If  there  be  anj  ladies  or 
negligence  in  this  respect,  that  destroTS  the  title 
to  the  relief. 

Whether  an  sppUcatloQ  to  file  s  bill  of  review 
shall  be  granted  or  refused,  rests  In  the  sound 
discretion  of  the  court  The  requisite  leave  li 
never  a  matter  of  right. 

(No.  2S.] 
Argued  Apr.  20,  1870.  Decided  ^r.  9^  187IL 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island* 
On  motion  to  stay  mandate  and  file  bill  cl 
review. 
The  case  is  sufficiently  stated  by  tho  ooat. 
See,  also,  the  report  of  the  deoision  by  tMi 
court  on  the  merits  (ante,  600). 

NoTft — Bill  of  review ;  nature  of ;  when  may  be 
bromrht;  who  may  maintain:  time  within  which: 
what  should  eoBMn--sss  ftsli  to  Bk.  of  U.  a  v. 
Bltchla*  0  Pat  184 

70  s.  t 
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Mr.  C.  Ciuiliiiig,  for  appellants. 
Mr.  W.  S.  Curtis,  for  appellees. 

Mr.  Justice  Swa3nie  delivered  the  opinion  of 
the  court: 

The  appellants  have  submitted  a  motion  that 
the  mandate  in  this  case  be  stayed,  and  that 
they  have  leave  to  file  a  bill  of  review:  The 
ground  of  the  application  is  the  alleged  fact 
tiiat  George  B.  Dorr  and  William  Judson,  both 
deceased,  were  very  largely  interested  in  the 

Stent  which  lies  at  the  foundation  of  this 
igation,  and  that  their  le^l  representatives 
ahould  have  been  made  parties  to  the  suit.  It 
is  shown  that  a  suit  has  been  recently  institut- 
ed by  Louisa  Judson,  widow  and  executrix  of 
William  Judson,  against  the  appellants  for  the 
same  infringemenU  of  the  patent  which  are 
charged  in  the  bill  in  this  case.  Affidavits  are 
on  file— taken  to  show  the  interest  of  Judson 
and  that  the  appellants  had  no  knowledge  of 
the  faet  until  since  the  determination  of  the 
ease  in  this  court.  They  are  silent  as  to  the 
Interest  of  Dorr.  Upon  looking  into  the  record, 
we  find  that  the  subpoena  in  this  case  bears 
date  on  the  30th  of  October,  1862.  The  litiga- 
tion was  in  progress  from  that  time  until  it 
was  determined  here  by  the  opinion  of  this 
eouii  delivered  on  the  7th  of  February  last, 
afilrming  the  decree  of  the  eirouit  court  In 
favor  of  the  complainants. 

Exhibit  '^Z'  annexed  to  the  complainants' 
bill  in  the  reeord,  is  the  opinion  of  Mr.  Justice 
Grier  in  the  case  of  Goodyear  v.  Day,  2  Wall. 
Jr.  283,  involving  the  same  patent. 

That  opinion  was  delivered  at  the  May  Term, 
8o6*]  1862,  of  the  ^Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey.    It  ap- 

rxs  by  this  opinion  that  the  point  was  made 
that  case  by  the  defendant,  that  William 
Judson  and  James  A  Dorr  were  parties  in  in- 
terest, and  should  be  made  parties  complain- 
ant. The  assignment  by  Goodyear  to  Judson 
and  Dorr  was  before  the  learned  judge,  and  the 
question  made  was  fully  considered.  They 
were  not  made  parties.  Exhibit  ''C,"  annexed 
to  the  bill,  is  the  opinion  of  the  same  justice 
in  the  case  of  Goodyear  and  the  New  England 
Car  Spring  Company  v.  The  Central  Rauroad 
of  New  Jersey,  1  Fish.  626,  argued  in  the  Cir- 
cuit Court  of  that  State  on  the  24th  of  March, 
1863.  The  suit  in  that  case  was  also  founded 
upon  the  Goodyear  patent.  The  objection  that 
Judson  and  Dorr  should  have  been  co-complain- 
ants was  set  up.  The  assignment  to  them  by 
Goodyear  was  analysed  and  considered.  The 
learned  judge  arrived  at  the  conclusion  that 
they  were  not  necessary  parties,  and  overruled 
the  point.  These  exhibits  were  as  much  a 
part  of  the  bill  in  this  case  as  anything  which 
it  oontained.  Tlie  appellants  are  estopped  from 
denying  knowledge  of  its  contents.  They  were 
■ufiadent  to  show  the  existence  of  the  assign- 
ment to  Judson  and  Dorr,  and  the  general  scope 
and  character  of  its  contents.  If  not  satisfied 
with  the  views  of  Mr.  Justice  Grier  upon  the 
subject,  they  should  have  made  the  defense 
by  plea  or  answer.  Not  having  spoken  at  the 
proper  time  in  that  way,  they  cannot  be  per- 
mitted to  speak  with  effect  now,  in  this  way. 
They  have  slept  upon  knowledge  which,  if 
material,  should  have  awakened  them  to  ac- 
tivity more  than  seven  years  ago.  Their  laches 
•  Wall. 


is  fatal  to  their  application.  It  is  a  settled 
rule  in  this  class  of  cases  "that  the  matter 
must  not  only  be  new,  but  suc^  as  the  party, 
by  the  use  of  reasonable  diligence,  could  not 
have  known;  for  if  there  be  any  laches  or  neg- 
ligence in  this  respect,  that  destroys  the  title 
to  the  relief."  Story,  Eq.  PI.  sec.  414.  Wheth- 
er such  an  ai>plication  shall  be  granted  or  re- 
fused, rests  in  the  sound  discretion  of  the 
court.  The  requisite  leave  is  never  a  matter 
of  right.  Story,  Eq.  PI.  sec.  417.  The  affidavits 
have  failed  to  satisfy  us  *that  if  a  bill  [*8o7 
of  review  were  filed  the  result  would  affect  the 
decree  which  has  been  rendered. 

We  are  all  of  the  opinion  that,  under  the  cir- 
cumstances, it  would  not  be  proper  to  with- 
hold longer  from  the  appellees  uie  fruits  of 
the  relief  to  whidi  we  have  found  them  entitled; 

It  is  not  probable  that  the  appellants  will  be 
injured  by  any  litigation  which  the  represent- 
atives of  Judson  or  Dorr  may  institute.  If 
their  interests,  as  claimed,  shall  be  established, 
the  circuit  court  which  tries  the  case  will, 
doubtless,  so  exercise  its  fiexible  jurisdiction  in 
equity  as  to  protect  all  rights  and  do  justice 
to  all  concerned. 

The  motion  for  leave  to  file  a  bill  of  review 
is  denied. 


•CHARLES  BJSCEOFF  et  al.,  Plffs.  in  [*8ia 

Err., 

V. 

JOHN  WETHERED. 
(See  8.  a  9  WaU.  812-816.) 

En^ish  judgment,  when  inoperative — question 

of  fact. 

A  jadgment  recovered  In  the  coomion  pleas  In 
Bhigland  wholly  without  Jarlsdictlon  of  the  person 
can  have  no  validity  here. 

A  qaestlon  of  priority  of  Invention,  where  a  pat- 
ent Is  attempted  to  be  Invalidated  by  a  prior  pat- 
ent. Is  a  queetlon  of  fact  for  the  Jnry,  and  not  a 
qneetion  ox  law  for  the  court. 

[Na.  192.] 

Argued  Apr.  22,  1870.    Decided  Apr.  80,  1870. 

IN  ERROR  to  the  arcnit  Court  of  the  V^M 
States  for  the  District  of  Maryland. 

This  suit  was  brought  in  the  court  below  by 
the  plaintiffs  in  error,  on  a  judgment  recovered 
in  the  Court  of  Common  Pleas  of  Great  Britain, 
for  breadi  of  covenant  in  the  assignment  of 
one  fortieth  part  of  a  certain  EnglSh  patent. 

The  facts  of  the  case  fully  appear  m  the 
opinion  of  the  court. 

The  verdict  and  judgment  In  the  court  below 
having  been  in  favor  of  the  defendant,  the  case 
was  brought  here  by  the  plaintiffs  on  a  writ 
of  error. 

Mr.  William  Meade  Addison,  for  plaintiffs 
in  error: 

The  patent  to  Newton  was  void,  because  the 
invention  was  not  novel,  the  same  being  sub- 
stantially described  in  the  patents  previously 
granted  to  Moses  Poole. 

No  evidence  whatever  was  given  to  rebut  the 
prima  facie  case  made  by  the  judgment  in  the 
original  action.  That  judgment  was  overruled 
without  any  evidence  of  any  import  in  addition 
to  what  was  before  the  English  court. 

NOTB. — Service  of  notice  to  appear  and  defend; 
when  necessary  to  validity  of  Jadgment — see  note 
to  Holllngsworth  v.  Barbonr,  4  Pet.  466. 
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Prima  facie  evidence  beeomee  concluaive  if 
not  rebutted.  "What  is  prima  fade  evidence 
of  a  fact?  It  is  such  as,  in  judgment  of  law, 
is  sufficient  to  establish  the  fact,  and  if  not  re- 
butted, remains  sufficient  for  the  purpose."  U. 
S.  ▼.  Wiggins,  14  Pet.  347;  Kelly  v.  Jackson,  6 
Pet.  832. 

Messrs.  John  H.  B.  Latrobe  and  John  Wet- 
hered,  P.  P.,  for  defendant  in  error. 

Hr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  the  plaintiffs 
in  error  against  the  defendant,  to  recover  dam- 
affes  for  breach  of  covenant  in  the  assignment 
of  one  fortieth  part  of  an  English  patent 
granted  to  one  William  Henry  Newton.  The 
covenant  was  that  the  patent  was,  in  all  re- 
epects,  valid  and  unimpeachable.  The  breach 
complained  of  was  that  it  was  null  and  void. 
The  declaration  contained  certain  other  counts, 
namely:  the  ordinary  monev  count,  and  a 
count  on  ajudgment  recovered  in  the  Common 
Pleas  of  Westminister  Hall,  in  England.  To 
the  latter  count  the  defendant  pleaded  nul  tiel 
record;  and  the  only  evidence  adduced  in  Hh 
aupport  was  an  exemplified  copy  of  a  judgment 
recovered  against  the  defendant  in  the  said 
Common  Pleas,  without  any  service  of  process 
on  him,  or  any  other  notice  of  the  suit  other 
than  a  personal  notice  served  in  the  City  of 
Baltimore.  It  is  enough  to  say  of  this  proceed- 
ing, that  it  was  wholly  without  jurisdiction  of 
the  person,  and  whatever  validity  it  may  have 
in  England,  by  virtue  of  statute  law  a^nst 
properiy  of  the  defendant  there  situate,  it  can 
have  no  validity  here,  even  of  a  prima  facie 
character.    It  is  simply  null. 

As  no  evidence  was  adduced  to  sustain  the 
common  counts,  the  only  question  of  import- 
ance arises  under  the  count  of  the  alleged 
covenant,  that  the  patent  in  question  was 
valid  and  unimpeachable. 

This  patent  was  granted  to  Newton  on  the 
25th  of  May,  1853,  and  was  for  certain  improve- 
ments in  the  generation  «>f  steam,  consisting  of 
an  accessory  steam  pipe  carried  from  the  boiler 
through  the  fire  or  chimney,  so  as  to  cause  the 
steam  conveyed  therein  to  become  superheated; 
and  from  thence  carried  to  the  steam  chest  or 
to  any  intermediate  pipe,  there  to  connect  with 
the  ordinary  steam  pipe,  which  conveys  the 
steam  from  the  boiler  to  the  engine,  so  as  to 
mix  the  superheated  steam  with  the  ordinary 
steam  as  it  comes  from  the  boiler.  The  effect 
of  this  mixture  is  described  to  be  that  the 
superheated  steam  converts  into  steam  all  the 
remaining  watery  particles,  froth  and  foam 
contained  in  the  ordmary  steam,  and  thus  dries 
and  rarifies  the  whole  mass,  and  makes  it  more 
.effective. 

The  plaintiff  having  put  in  evidence  the  as- 
signment containing  the  covenant  declared  on, 
and  the  letters  patent  granted  to  Newton,  in 
order  to  show  the  breadi  of  covenant,  put  in 
evidence  a  prior  English  patent  granted  to  one 
Poole,  in  1844,  for  an  invention  which  the 
plaintiff  claimed  was  identical  with  that  pat- 
ented to  Newton.  The  plaintiff  then  called  up- 
on the  court  to  compare  the  two  specifications, 
and  to  instruct  the  jurv  that  the  patent  to 
Newton  was  not  a  valid  and  unimpeachable 
patent,  inasmuch  as  the  invention  therein  de- 
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scribed  was  not  novel,  but  was  already  sub- 
stantially described  in  the  specification  of  Poole; 
and  that  under  the  covenants  contained  in  the 
assignment,  the  plaintiffs  were  entitled  to  re- 
cover  £500,  the  amount  of  purchase  money 
paid,  with  interest.  This  the  court  refused  to 
do,  and  the  plaintiffs  excepted. 

The  defendant  then  prayed  the  court  to  in- 
struct the  jury,  among  other  things,  that  there 
is  not  on  the  face  of  the  respective  patents  of 
Newton  and  Poole,  such  an  identity  as  author- 
ized the  court  to  pronounce  that  they  are  for 
one  and  the  same  invention,  and  that  for  that 
reason  the  patent  granted  to  Newton  is  inval- 
id; and  such  invalidity  being  necessary  to  sup- 
port the  plaintiff's  claim,  and  being  wanting, 
the  verdict  must  be  for  the  defendant.  The 
court  granted  this  prayer,  and  instructed  the 
jury  accordingly,  and  a  verdict  was  found  for 
the  defendants.  The  plaintiffs  excepted  to  this 
instruction. 

The  question,  therefore,  is:  whether  the 
court  was  bound  to  compare  the  two  specifi- 
cations and  to  instruct  tne  jury  as  matter  of 
law,  whether  the  inventions  therein  described 
were  or  were  not  identical. 

This  is  an  important  question  of  practice  un- 
der the  Patent  Law,  and  deserves  to  be  serious- 
ly considered  by  this  court. 

It  is,  undoubtedly,  the  common  practice  of 
the  United  States  Qrcuit  Courts,  in  actions  at 
law,  on  questions  of  priority  of  invention, 
where  a  patent  under  consideration  is  attempt- 
ed to  be  invalidated  by  a  prior  patent,  to  take 
the  evidence  of  experts  as  to  the  nature  of 
the  various  mechanisms  or  manufactures  de- 
scribed in  the  different  patents  produced,  and 
as  to  the  identitv  or  diversity  between  them; 
and  to  submit  all  the  evidence  to  the  jury  un- 
der general  instructions  as  to  the  rules  by  which 
they  are  to  consider  the  evidence.  A  case  may 
sometimes  be  so  clear  that  the  court  may  feel 
no  need  of  an  expert  to  explain  the  terms  of 
art  or  the  descriptions  contained  in  the  respec- 
tive patents,  and  may,  therefore,  feel  author- 
iced  to  leave  the  question  of  identity  to  the 
jury,  under  such  general  instructions  aa  the 
nature  of  the  documents  seems  to  require.  And 
in  such  plain  cases  the  court  would,  probably, 
feel  authorized  to  set  aside  a  verdict  unsatis- 
factory to  itself,  as  against  the  weight  of  evi- 
dence. But  in  all  such  cases  the  question  would 
still  be  treated  as  a  question  of  fact  for  the 
jury,  and  not  as  a  question  of  law  for  the 
court.  And  under  this  rule  of  practice,  coun- 
sel would  not  have  the  right  to  require  the 
court,  as  matter  of  law,  to  pronounce  upon 
the  identity  or  divenity  of  the  several  inven- 
tions described  in  the  patents  produced.  Such, 
we  think,  has  been  the  prevailing  rule  in  this 
country,  and  we  see  no  sufficient  reasoa 
*for  changing  it.  The  control  which  the  [*8i5 
courts  can  always  exercise  over  unsatisfactory 
verdicts,  will  enable  them  to  prevent  anj 
wrong  or  injustice  arising  from  the  action  of 
juries;  whereas,  if  the  courts  themselves  were 
compellable  to  decide  on  these  often  recondite 
and  difficult  questions,  without  the  aid  of  sci- 
entific persons  familiar  with  the  subjects  of 
the  inventions  in  question,  they  might  be  led 
into  irremediable  errora,  which  would  produce 
great  injustice  to  suitors.  We  are  disposed  to 
thinlc  that  the  practice  adopted  by  our  courts 
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Is,  on  the  whole,  the  safest  and  most  oondndve  f 
to  justice. 

It  may  be  objected  to  this  view  that  it  is  the 
province  of  the  court,  and  not  the  jury,  to  con- 
strue the  meaning  of  documentary  evidence. 
This  is  true.  But  the  specifications  of  patents 
for  inventions  are  documents  of  a  peculiar 
Idnd.  They  profess  to  describe  mechanisms  and 
eomplicated  machinery,  chemical  compositions 
and  other  manufactured  products,  which  have 
their  existence  in  pais,  outside  of  the  docu- 
ments themselves;  and  which  are  commonly 
described  by  terms  of  the  art  or  mystery  to 
which  they  respectively  belong;  and  these  de- 
scriptions and  terms  of  art  often  require  pe- 
culiar knowledge  and  education  to  understand 
them  aright;  and  slight  verbal  variations, 
scarcely  noticeable  to  a  common  reader,  would 
be  detected  by  an  expert  in  the  art,  as  indi- 
cating an  important  variation  in  the  invention. 
Indeed,  the  whole  subject-matter  of  a  patent  is 
an  embodied  conception  outside  of  the  patent 
itself,  which,  to  the  mind  of  those  expert  in 
the  art,  stands  out.  in  clear  and  distinct  relief, 
whilst  it  is  often  unperoeived,  or  but  dimly 
perceived  by  the  uninitiated.  This  ontwaid 
embodiment  of  the  terms  contained  in  the  pat- 
ent is  the  thing 'invented,  and  is  to  be  properly 
sought,  like  the  explanation  of  all  latent  am- 
biguities arising  from  the  description  of  exter- 
niQ  things,  by  evidence  in  pais. 

We  are,  therefore,  of  opinion  that  the  circuit 
court  was  justified  in  refusing  to  give  the  in- 
structions demanded  by  the  plaintiffs,  and  in 
giving  that  which  was  asked  by  the  defendant. 

Th^  precise  question  has  recently  undergone 
8x6*]  oonsiderable  'discussion  in  England,  and 
has  finally  resulted  in  the  same  conclusion  to 
which  we  have  arrived.  The  cases  will  be 
found  collected  in  the  last  edition  of  Curtis  on 
Patents,  section  446.  It  was  at  first  decided  in 
the  cases  of  Bovill  v.  Pimm,  36  Eng.  L.  &  E. 
441,  Betts  V.  Menzies,  1  Ell.  &  Ell.  Q.  B.  099, 
and  Bush  v.  Fox,  38  Eng.  L.  &  E.  1,  that  it 
was  the  province  and  duty  of  the  court  to  com- 
pare the  documents  and  decide  on  the  identity 
or  diversity  of  the  inventions.  But  in  1862, 
Lord  Westbury,  in  two  very  elaborate  judg- 
ments^ one  of  which  was  delivered  in  the  House 
of  Lords  on  occasion  of  overruling  the  decision 
in  Betts  v.  Mendes,  held  that  it  belonged  to  the 
province  of  evidence,  and  not  that  of  construc- 
tion, to  determine  this  question.  'In  all  cases, 
therefore,"  he  concludes,  "where  the  two  docu- 
ments professed  to  describe  an  external  thing, 
the  identity  of  signification  between  the  two 
documents  containing  the  same  description, 
must  belong  to  the  province  of  evidence,  and 
not  that  of  construction."  Lord  Westbury  very 
justly  remarks,  that  two  documents  using  the 
same  words,  if  of  different  dates,  may  intend 
very  diverse  things,  as,  indeed,  was  actually 
decided  by  this  court  in  the  case  of  The  Bridse 
Proprietors  v.  The  Hoboken  Company,  1  Wall. 
116,  17  L.  ed.  571.  The  court,  in  that  case, 
said:  "It  does  not  follow  that  when  a  newly 
invented  or  discovered  thing  is  called  by  some 
familiar  word,  which  comes  nearest  to  express- 
ing the  new  idea,  that  the  thing  so  styled  is 
really  the  thing  formerlv  meant  by  the  fans- 
iliar  word."  And  the  decision  was  that  the 
word  "bridge,"  in  an  old  bridse  law,  passed  in 
1790,  did  not  mean  the  same  thing  as  the  same 
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word  meant  when  spplied  to  the  moderB 
structure  of  a  railroad  bridge. 

This  view  of  the  case  is  not  intended  to,  and 
does  net,  trench  upon  the  doctrine  that  the  con* 
structioa  of  written  instruments  in  the  prov- 
ince of  the  court  alone.  It  is  not  the  construc- 
tion of  the  instrument,  but  the  diaracter  of 
the  thin^^  invented,  which  is  sought  in  ques- 
tions of  identity  and  diversity  of  inventions. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


A.  B.  WOOD,  Plff.  in  Brr., 

V. 

DE  FORREST  RICHARDS. 
Motion  postponed,  to  give  notice  thereof. 

Where  a  motion  is  made  for  additional  secnrlty 
Oil  writ  of  error,  on  the  ground  of  the  Insolvency 
of  the  preseot  sureties,  if  plaintiff  in  error  has  had 
no  notice  of  the  motion  the  hearing  of  the  motion 
will  be  postponed.  In  order  that  such  notice  may 
be  given 

[No.  215.] 

Argued  Apr.  26,  1870.    Decided  Apr.  30,  1870. 

IN  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  District  of  Alabama. 

On  motion  for  new  appeal  bond. 

This  case  arose  upon  an  action  of  detinue 
brought  in  the  eourt  below,  by  the  plaintiff  in 
error,  to  recover  a  large  amount  of  personal 
property.  Judgment  having  been  given  in  that 
court  for  the  defendant,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  L.  P.  Poland  and  Geo.  S.  Boutwell, 
for  defendant  in  error. 

Mr.  P.  Phillips,  for  plaintiff  in  error. 

Mr,  Chief  Justice  ChaM  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  in  behalf  of  the  defendant 
in  error  for  an  order  that  plaintiff  in  error, 
who  was  also  plaintiff  below,  give  additional 
security  for  costs  and  damages  which  may  be 
sustained  by  the  defendant  by  reason  of  his 
wrongful  complaint.  The  motion  is  founded 
on  affidavits  of  the  insolvency  pi  the  sureties 
in  the  original  bond,  which  certainly  are,  prima 
fade,  sufficient. 

But  no  notice  of  the  motion  appears  to  have 
been  given  to  the  plaintiff  in  error;  and  he  has 
had  no  opportunity  to  put  in  counter  affidavits. 

The  hearing  of  the  motion  will,  therefore,  be 
postponed  until  the  first  motion  day  in  Novem- 
ber next;  in  order  that  proper  noties  may  be 
given. 


WILLIAM  S.  GODBE,  Plff.  in  Err., 

V. 

TOOTLE  et  aL 


Writ  of  error  dismissed  for  want  of 

parties. 


of 


Where  the  writ  of  error  describes  the  judgment 
as  rendered  In  favor  of  a  firm,  without  naming  the 
persons  who  composed  the  firm,  this  court  will  not 
review  the  Judgment,  but  the  writ  will  be  dis- 
missed. 

[No.  258.] 

Argued  Apr.  22,  1870.    Decided  Apr.  SO,  1870. 
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IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
On  motion  to  diemiss. 

The  case  is  rafAdently  stated  hy  the  eourt. 
Messrs.  J.  M.  Carlisle  and  John  Titus,  for 
plaintiff  in  error. 

Messrs.  A.  6.  ThnrmaB,  R  N.  Baskin  and 
Bartley  A  Stanton,  for  defendants  in  error. 


'Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  eourt: 

This  is  a  motion  to  dismiss  the  writ  of  error 
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by  which  the  cause  was  brought  here  from  the 
Supreme  Court  of  the  Territory. 

The  writ  of  error  describes  the  judjpient  as 
rendered  in  favor  of  Tootle,  Leach  A  Co.,  with- 
out naming  the  persons  who  composed  the 
firm.  But  it  has  oeen  often  held  that  such  a 
writ  is  irregular,  and  that  this  court  will  not 
undertake  to  review  a  judgment  thus  described. 
The  cases  are  cited  in  Mussina  v.  Cavazos,  6 
Wail.  362,  18  L.  ed.  812,  and  need  not  be  more 
particularly  referred  to. 

The  motion  to  dismiss  the  writ  must  be  al- 
lowed. 
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Supreme  Court  of  the  United  States, 


DECEMBER  TERMS,   1869,    1870. 


STATE  OP  TEXAS 

CBOROE  W.  WHITE,  John  Chile*,  John  A. 

HvdenlMrg,  W«atoD   F.  Birch,   Byron   Uur- 

n.j,  Jr^  et  »i. 
<See  8.  0.  "Twum  r.  Hudenberg,"   10  WaU. 

68-91.) 
Selief  in  equit  j  CAaea,  under  general  prayer  of 

bill— bill   for  lurrender  of  bondi — equity  of 

SUte. 

Wbere  a  bill  priTi  for  meli  other  and  tnitber 
■ellcf  aa  to  the  court  ahall  acem  Joat  and  propn, 
any  relief  can  be  ffranted  under  locta  nnaral 
.1...  1.  .__hi.  .^  (h,  caa«  madelv  tbe 

a  lorrender  of  bonda,  It 

J aecnritlea  were  anbitt- 

tDtnJ  fur  the  boDda  before  the  aerrtEe  o(  proceaa. 
BDcb  aabatttutlon  tranaf erred  the  eqnitlea  ol  th- 


[No.  a  Original.    Dec  Term,  1868.] 
Argued  Not.  12,  1880.     Decided  Nov.  26,  1860. 

BILL  of  equity — on  motion  for  a  final  decree. 
Thia  caae  aroaa  aa  an  original  tuit  in 
«quity  in  thia  court,  by  the  State  of  Tesaa 
jkgaJnat  White,  ChUea  and  othen,  to  recover 
certain  indemnity  bonda  held  by  them  under  a 
contract  alleged  to  have  been  illegally  made. 


tSt: 


irer.  that  ta  B(rM«ble  ti 


Board  of  Texaa. 


,   certain   MUitaiy 


A  decree  wa«  rendered  in  the  caae  earlier  tn 
the  pretent  term,  declaring  that  contract  void, 
and  eatabltiliing  the  ri^t  of  the  SUte  of  Tex- 
aa  to  all  the  BMd  bonda  which  were  in  the 
bands  of  White  and  Chllea,  and  to  all  that  had 
been  received  by  any  <Aber  defendant*  with 
notice  of  the  i  "  .    _ . . 

waa  further  a 

"And  it  appearing  upon  pleadinn  and  iiroof 
in  thia  cauae,  that  before  the  filing  of  tbe 
bill  in  thia  cauae,  tbe  aaid  defendant*,  Weeton 
F.  Birch  and  Byron  Murray,  Jr.,  had  received 
and  oollectal  from  tbe  Un[t«d  SUte*  the  full 
amount  of  four  other*  of  aaid  U.  S.  Texaa  in- 
demnity bonda,  numbered  48VT,  4808,  4014,  and 
4015,  and  that  the  defendant,  John  A.  Barden- 
berg,  before  the  commencement  of  the  auit, 
depoaited  thirty-four  ot  aald  U.  S.  Teua  in- 
demnity bonda,  numbered  47TT,  and  from  4237 
to  4248  incluaive,  and  from  4930  to  494T  in- 
cluaive,  and  from  4232  to  4234  incluaive.  In  the 
Department    of    the    Treasury   of    tbe    United 


berg  claim*  to  have  received  payment  from  the 
Se<7etar^.'of  the  Treasury,  before  tbe  aervice  of 
proeeu-upon  him  in  thia  auiti  in  respect  to 
which  payment  and  tbe  effect  thereof,  tbe 
counael  for  the  aaid  Birch  and  Murray  and  for 
the  aaid  Hardenberg,  respectively,  deeirlng  to 
be  beard,  it  is  ordered,  that  time  for  *ald  bear- 
ing be  given  to  (aid  parties  on  the  Arat  Frldaj 


NOT*. — Overdue  eoaiion*,  right*  ot  bolder*  at 
affect  on  bond*  to  which  thaj  are  attached. 

It  will  be  praenoied  in  tavor  of  tbe  holder  ot 
«ODpon(  that  he  acquired  them  twoa  tide  before 
mamrltr  and  wltboot  notice  of  aur  detecta.  Cltf 
•f  LeiliiKton  V.  Bntler,_14  Wair  2»S. 

r  takea  them  rabjcct  to  the  cqnltTc*  .. 

which  tfacTwere  liable  in  the  hand*  at  the  orUrlnai 

Krtle*.  He  ceta  no  better  tltla  tban  tha  trana- 
-rer  bad.  Xrenta  v.  Cammon wealth.  IB  Oratt 
7S0:  Uiller  v.  Town  of  Berlin,  IS  BUtcbt.  2«B ; 
GIlbroDSb  V.  Norfolk  *  P.  R.  B.  Co.  1  HuRhea, 
410:  Flrtt  Natl.  Bk.  v.  Connt;  Comr*.  14  Minn. 
TO:  Cromwell  v.  Coant;  of  Sac,  06  11.  8.  SI. 

Coupon*  pail  due.  attached  to  a  bond  when 
tranlfcrrtd,  do  not  affect  Hie  coupon*  which  were  . 
■ot  then  matured,  ao  that  the  equltle*  food  be- 
tween tba  DTlaliul  partlea  attach  to  them.  Uiller  I 
V.  rFown  of  Berllu,  IS  BUtchf.  21D :  coDtra,  tba' 
overdue  coupon*  attached  to  a  bond,  dlibonor  tbi 
bond  Itaelf  aa  that  Ibe  holder  takn  It  aubject  tL 

anItlM.      FIrat   NalL   Bk.  T.   OHmt;    Comr*.   14    : 
Inn.  TO. 
10  Wau. 
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of  October  next,  or  some  oonvenient  day  there- 
after. 

And  it  it  further  ordered,  adjudged  and  de- 
creed, that  the  complainant, ,  and  the 

defendants  respectiyely,  be  at  liberty  to  apply  to 
the  court  at  the  foot  of  this  decree  for  further 
direction  in  respect  to  the  execution  of  the 
same,  if  they  shall  be  so  advised." 

Motion  was  now  made  on  the  part  of  the 
complainant  for  a  final  decree  as  to  Birch  and 
Murray,  and  as  to  Hardenberg.  Hardenberg 
appeared  for  counsel,  to  be  heara  upon  the  mo- 
tion; but  no  appearance  was  made  for  the 
others. 

Accordingly,  the  case  was  now  argued  as  to 
the  nature  and  effect  of  the  alleged  payment 
before  the  service  of  process  upon  him  in  this 
suit,  of  the  thirty-four  bonds  to  Hardenberg, 
made  by  the  Secretary  of  the  Treasury. 

The  bill  in  this  case  was  filed  Feb.  15,  1867, 
but  service  of  process  on  Hardenberg  was  not 
made  imtil  Feb.  27,  1867.  In  the  meantiate 
(Feb.  16),  the  alleged  payment  was  made. 
Previous  to  this,  however,  Hardenberg  had 
been  informed  by  Comptroller  Tayler,  that  pay- 
ment was  delayed  for  information  from  Texas, 
and  more  recently  (Feb.  8,  preceding)  that 
payment  was  delayed  on  account  of  legal  pro- 
ceedings by  the  State  against  the  Secretary  of 
the  Treasury. 

As  to  the  nature  of  the  alleged  payment,  the 
evidence  was  chiefly  the  following  document: 

(Deposition  of  Mr.  Tayler  so  far  as  it  relates 
to  the  bonds  in  question.) 

To  the  fifth  interrogatory  he  says  that,  dur- 
ing the  latter  part  of  the  year  1866,  Mr. 
Hardenberg  presented  for  redemption  thirty- 
four  bonds  heretofore  described,  with  170  cou- 
pons, making  a  total  of  $38,250.  I  annex  here- 
to a  copy  of  my  report  to  the  Secretary  of  the 
Treasury  of  January  29,  1869,  recommending 
payment.  I  am  not  aware  that  any  letter  was 
written  by  the  Secretary  of  the  Treasury,  at 
any  time,  to  the  Chief  Justice,  in  relation  to 
the  bonds  held  by  Hardenberg.  One  was  writ- 
ten by  me  to  the  Chief  Justice,  under  date  of 
Jan.  22,  1868,  of  which  a  copy  is  hereto  an- 
nexed, with  a  copy  of  an  answer  received  from 
Mr.  Middleton,  derk  of  the  court;  also  a 
copy  of  a  memorandum  statement  handed  by 
me  to  one  of  the  counsel  in  the  case,  dated  Jan. 
24,  1868.  The  facts  stated  in  these  papers  are 
truly  stated,  but  for  some  additional  particu- 
lars you  are  referred  to  my  answer  to  one  of 
ib»  cross-interrogatories  on  the  part  of  Mr. 
Hardenberg. 

To  the  first  cross -interrogatory  on  the  part 
of  Mr.  Hardenberg,  he  says: 

1.  That  he  does  not  mean  by  anything  stated 
in  his  previous  answers  that  the  bonds  present- 
ed by  Hardenberg  for  payment  were  not,  in 
fact,  paid  and  redeemed,  except  as  is  stated  in 
former  answers,  and  in  his  answer  to  the  next 
succeeding  interrogatory.  The  books  of  the 
Treasury  Department  show  that  the  bonds 
were  redeemed  and  paid  to  Hardenberg  or  his 
attorney,  and  do  not  show  anything  in  relation 
to  tlie  trust. 

2.  To  the  second  cross-interrogatory  on  the 
part  of  Mr.  Hardenberg,  he  says:  Referring  to 
the  letter  of  the  Chief  Justice,  and  to  the 
memorandum  hereinbefore  mentioned,  I  have 
to  state  that  the  arrangement  by  which  the 
bonds  were  redeemed,  as  stated,  was  made  by 
i40 


me  with  S.  S.  Cox,  Atty.  of  Hardenberv,  after 
consultation  with  the  Secretary,  and  I  annex 
copies  of  my  letters  of  Feb.  19,  and  Mar.  2, 
1867,  to  Mr.  Cox,  and  on  Feb.  26,  1867,  to  W. 
S.  Huntington,  Esq.,  cashier,  explaining  the 
trusts  and  its  terms.  I  do  not  know  that  any 
written  memorandum  was  made;  if  it  was,  it 
has  escaped  my  recollection. 

The  interest  on  the  5-20  bonds  has  been  reg- 
ularly collected  and  re -invested  in  the  same  is- 
sue of  U.  S.  securities.  The  amount  now  held 
is  $58,000,  with  a  small  supply  of  money. 

I  slkould  add  that  the  statement  in  my 
memorandum  of  Jan.  24,  1868,  that  the  7-30^9 
were  converted  into  5-20  bonds,  though  sub- 
stantially correct,  may  not  be  exactly  accurate. 
My  present  impression  is,  that  the  7-30*0  were 
to  be  tei^^poranly  held  by  me  imtil  Mr.  Hunt- 
ington should  obtain  and  deliver  to  me  $50,000 
of  renstered  bonds,  and  from  what  Mr.  Cox 
said,  I  judge  the  coin*  check  was  delivered  by 
him  to  Mr.  Huntington. 

And  further  deponent  saith  not. 

R.  W.  Tayler. 

(Letter  to  Cox.) 

Washington,  February  19,  1867. 
Dear  Sir:  In  accordance  with  the  under- 
standing  between  you  and  me  in  relation  to 
the  Texan  indemnity  bonds  presented  for  pay- 
ment by  your  client,  Mr.  Jno.  A.  Hardenberg,. 
you  deposited  with  me  $55,000  in  7-30  Treas- 
ury notes,  and  I  advised  the  Secretary  to  pay 
you  the  bonds. 

You  were  accordingly  paid  84  bonds..  $34/)0O 
170  coupons 4^250 

Total  in  gold $38,250 

The  $55,000  7-30  notes  were  deposited  with, 
and  are  held  by  me,  as  indenmity  for  Mr.  Me- 
CMllough  against  any  personal  damaoe,  loss  and 
expense  in  which  he  may  be  involved  by  reasoa 
of  the  payment  of  the  bonds. 

On  looking  over  the  7-30's  this  morning,  I 
find  $51,000  the  issue  of  August  15,  1834,  with- 
out coupons,  and  $4,000  of  the  issue  of  July 
15,  1865,  with  two  coupons  to  each  bond. 

I  believe  this  states  substantially  the  ar- 
rangement, and  the  cause  and  condition  of  the 
deposit. 

I  am,  very  sincerely  yours, 

R.  W.  Tayler. 

Hon.  S.  S.  Cox,  132  Broadway,  New  York. 

(Letter  to  Himtington.) 
Washington,  February  26,  1867. 
Sir:   Herewith  I  hand  you  $55,000  U.  a  7'» 
notes,  which  were  delivered  to  me  by  8.  & 
Cox,  for  a  purpose  explained  in  my  letter  to 
him  of  the  19th  inst. 

In  lieu  of  these  7-30's,  I  have  received  from 
you  $55,000,  5-20  registered  bonds  of  1865, 
which  are  taken  as  advised  by  Mr.  Cox,  and  are 
to  be  held  for  the  purpose  above  referred  to. 
The  bonds  are  registered  in  my  name  aa 
trustee. 

I  am  very  respectfully, 

,  R.  W.  Tayler. 

Wm.  S.  Himtington,  Esq.,  Cas.  1st  Natl* 
Bank,  Washington. 

(lietter  to  Cox.) 
Washington,  March  2,  1867. 
Dear  Sir:    Referring  to  my  letter  of  the  19 
February  to  your's  of  the  20th,  and  to  our  con- 
versation a  few  days  since,  I  have  to  inforoa 
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70a  that  Vniliam  8.  Huntington,  Esq.,  Cash'r 
let  Nat'l.  Bank,  Washington,  placed  in  my 
hands  $50,000  registered  6-20  bonds  of  1865,  in 
lieu  of  the  7-30  mentioned  in  my  letter,  and 
that  I  handed  the  7-30'8  to  him.  The  bonds  are 
registered  in  my  name  as  trustee,  and  carry  in- 
terest from  January  1,  1867. 

I  am  very  respectfully, 

R.  W.  Tayler. 

Hon.  8.  8.  Cox,  133  Broadway,  N.  Y. 

Mr.  Cox's  letter  of  Feb.  20,  referred  to  in 
above  letter,  is  mislaid  and  cannot  be  found. 
There  was  nothing  in  it  varying  from  mine  to 
him,  as  I  recollect  it. 

R.  W.  Tayler. 
(Letter  to,the  Chief  Justice.) 

Treasury  Department,  7 

Washington,  January  22,  1868) 

Sir:  In  the  answer  of  Mr.  Hardenberg,  in  the 
case  of  The  State  of  Texas  v.  White  et  ai.,  it  is 
stated  that  "on  the  16th  day  of  February  1867, 
the  ScCTetary  of  the  Treasury  ordered  the  pay- 
ment to  the  respondent  of  all  said  bonds  and 
coupons,  and  the  same  was  paid  on  that  day." 

I  am  told  the  court  think  this  action  of  the 
Secretary  disrespectful  toward  them;  but  I 
«m  sure  nothing  disrespectful  was  intended, 
jind  I  know  that  no  Act  of  the  Secretary  in 
relation  to  these  bonds  disregarded  any  order 
or  decree  of  the  court. 

In  form  the  bonds  were  paid;  in  fact  the  pro- 
ceeds have  been  withheld  from  Mr.  Harden- 
berg, because  of  the  legal  proceedings,  which 
Ihe  Secretary  did  not  desire  to  defei^. 
I  am,  very  respectfully, 

(Signed)  R.  W.  Tayler. 

Son.  8.  P.  Chase,  Chief  Justice. 

(Reply  to  the  above.) 

23d  Jan'y,  1868. 
Sir:  I  am  instructed  by  the  court  to  ac- 
Icnowledge  the  receipt  of  your  communication 
of  the  ^d  ihst.  in  relation  to  the  answer  of 
Mr.  Hardenberg,  in  the  case  of  The  State  of 
Texas  v.  White  et  al.,  and  to  say  that  it  will 
be  shown  to  the  counsel  in  that  case. 

Very  respectfully,  your  obed't  serv't, 
(Signed)  D.  W.  Middleton. 

Crk  Sup.  Ct.  U.  S. 
Hon.  R.  W.  Tayler,  Comptroller. 

(Memorandum  given  to  0)unsel.) 

Washington,  January  24,  1868. 
The  particular  form  in  which  the  matter  of 
Hardenberg  referred  to  in  my  letter  of  the  22d 
to  the  Chief  Justice,  was  arranged,  is  as  follows: 

At  the  time  the  agent  of  Hardenberg  claimed 
that  the  personal  a^ion  against  the  Secretary 
having  been  withdrawn,  and  the  decree  enjoin- 
ing the  collection  of  the  bonds  not  having  been 
served  upon  Hardenberg,  there  was  no  legal 
objection  against  the  payment  of  the  bond. 
The  Secretary,  however,  while  not  disputing 
this,  was  not  inclined,  under  the  circumstances, 
to  pay  them. 

It  was  then  insisted  that  the  United  States' 
had  no  right  to  withhold  the  money,  thus  de- 
|:>riving  the  holder  of  interest  upon  it;  and  upon 
this  suggestion  it  was  arranged,  that  7-30  notes, 
equivalent  in  value  to  the  bonds  in  interest, 
should  be  deposited  with  an  officer  of  the  De- 
liartment,  to  secure  the  Secretary  against  any 
claim  growing  out  of  the  litigation,  in  whatever 
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shape  it  might  come,  and  from  any  censure  ia 
the  matter.  The  7-30's  were  accordingly  de- 
posited, and  then  a  check  in  coin,  for  ths 
amount  of  the  bonds  and  interest,  was  deljiv- 
ered.  This  arrangement  was  not  made  by  Har- 
denberg in  person,  but  by  a  gentleman  repre- 
senting him. 

The  7-30's  were  subsequently  converted  into 
5-20  bonds,  which  are  in  the  hands  of  the  sams 
officer. 

(Signed)  R.  W.  Tayler. 

The  case  is  further  stated  by  the  court. 

For  a  report  of  the  main  case  see  (ante,  227). 

Messrs.  R.  T.  Merrick  and  R.  J.  Brent,  for 
complainant. 

Messrs.  W.  M.  Evarts  and  J.  M.  Carlisle,  for 
Hardenberg. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

At  a  former  day  in  this  term  a  decree  was 
entered  in  this  cause,  affirming  the  jurisdiction 
of  the  court,  and  finding  that  the  contract  of 
the  12th  January,  1865,  between  White  and 
Chiles  and  the  Military  Board  of  Texas,  was 
null  and  void;  and  that  the  indemnity  bonds 
and  coupons  received  by  the  State  from  the 
United  States,  and  transferred  under  that  con- 
tract to  White  and  Chiles,  remained  the  prop- 
erty of  the  State,  notwithstanding  that  trans- 
fer. 

The  decree  further  found  that  the  State  of 
Texas  was  entitled  to  recover  any  of  those 
bonds  and  coupons,  or  any  of  the  proceeds 
thereof,  which  had  come  to  the  possession  of 
any  of  the  defendants  other  than  White  and 
Chiles,  with  notice  of  the  equity  of  the  com- 

elainants;  and  perpetually  enjoined  John  A« 
[ardenberg,  Weston  F.  Birch  and  Byron  Mur- 
ray, Jr.,  *with  other  defendants,  from  [^73 
setting  up  any  claim  or  title  to  any  of  the 
bonds  or  coupons  which  had  come  into  their 
possession  and  control  with  such  notice. 

It  was  further  decreed  that  certain  defend- 
ants were  accountable  to  make  restitution  of 
the  bonds  and  the  proceeds  received  by  them; 
but  it  appearing  that  Birch  and  Murray  had 
received  from  the  United  States  the  full 
amount  of  four  bonds,  and  that  Hardenberg, 
before  the  commencement  of  this  suit,  had  de- 
posited thirty-four  bonds  with  the  Secretary  of 
the  Treasury,  and  claimed  to  have  received  pay- 
ment before  the  service  of  process,  it  was  or- 
dered that  the  counsel  of  those  parties  be  fur- 
ther heard  in  respect  to  such  payment  and  the 
effect  of  it. 

No  argument  has  been  submitted  under  this 
order  in  behalf  of  Birch  and  Murray,  but  the 
counsel  of  Hardenberg  have  been  heard,  and 
we  will  now  dispose  of  the  matter  reserved. 

It  is  claimed  in  behalf  of  Hardenberg,  that 
he  can,  in  no  event,  upon  the  pleadings  in  this 
suit,  be  held  to  account  for  the  process  of  the 
bonds  which  came  to  his  possession,  because  the 
bill  prays  only  relief  by  injunction  against  re- 
ceiring  payment  of  the  bonds  or  coupons,  and 
by  decree  for  delivery  of  them  specifically  to 
the  State. 

It  is  not  denied  that  the  bill  also  prays  for 
such  other  and  ^further  relief  as  to  the  [*86 
court  shall  seem  just  and  proper,  but  it  is  in- 
sisted that  there  is  nothing  in  the  frame  of  the 
bill  which  will  support  a  claim  for  relief  as  to 
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proceeds  where  payment  of  the  bonds  and  cou- 
pons bad  been  actually  receiyed  before  service 
of  process. 

It  is  undoubtedly  true,  that  no  relief  can  be 
granted  imder  the  general  payer  except  such 
as  is  agreeable  to  Uie  case  made  by  the  bill. 
Story,  £q.  H.  sec  40;  EngUsh  v.  Foxall,  2  Pet. 
695. 

It  is  plain  enough  that  the  principal  object 
of  the  bill  in  this  case  was  to  prevent  the  col- 
lection of  the  bonds  by  the  defendant,  and  to 
compel  the  surrender  of  them  to  the  State  of 
Texas.  But  there  are  averments  and  interrog- 
atories which  look  to  the  proceeds  as  well  as 
to  the  bonds  themselves.  For  example,  it  is 
charged  that  the  bonds  were  placed  in  the 
hancU  of  the  defendants  holding  them,  for  the 
purpose  of  collecting  the  proceeds  from  the 
United  States;  and  again,  that  the  defendants 
design  to  collect  the  proceeds  and  apply  the 
same  to  their  own  use,  in  dbregard  of  the  just 
rights,  and  to  the  great  loss  and  injury  of  the 
complainant.  And  one  of  the  interrogatories 
re<^uires  from  each  defendant,  except  White  and 
Chiles,  to  whom  somewhat  different  interroga- 
tories are  addressed,  a  statement  whether  any 
other  person  is  interested  in  any  and  if  any,  in 
which  of  the  bonds,  or  the  proceeds  thereof. 

It  may  be  admitted  that  these  allegations 
and  interrogatories  do.  not  assert  the  right  of  the 
complainant  to  the  proceeds  with  absolute  di- 
rectness and  distinctness.  The  bill  might  have 
been  better  drawn.  But  we  think  it  would 
savor  of  extreme  technicality  to  refuse  to  see 
in  the  bill  enough  in  relation  to  the  proceeds  of 
the  bonds  to  warrant  relief  in  this  respect  un- 
der the  general  prayer. 

It  is  proper  to  observe  here  that  this  objec- 
tion to  relief,  in  respect  to  the  proceeds  of  the 
boiids,  was  not  taken  on  the  tormer  hearing, 
and  that  the  decree  heretofore  made,  distinctly 
finds  that  the  State  of  Texas  is  entitled  to 
restitution  of  such  of  the  bonds  and  coupons 
87*]  and  proceeds  as  have  *come  into  the 
possession  or  control  of  the  defendants — among 
whom  Hardenberg  is  expressly  named — with 
notice  of  the  equity  of  the  State.  It  might 
well  be  held,  therefore,  that  this  question  is 
concluded  by  the  former  decree;  but  willing  to 
allow  this  defendant  the  benefit  of  any  de- 
fense consistent  with  the  rules  which  govern 
proceedings  in  equity,  we  have  looked  into  the 
question  as  if  it  were  still  open.  Having  thus 
looked  into  it,  we  find  no  sufficient  ground  for 
altering  the  conclusion  embodied  in  the  decree. 

We  come  then  to  the  real  question  upon 
which  further  hearing  was  allowed,  namely: 
what  was  the  nature  and  effect  of  the  payment 
received  by  Hardenberg  from  the  Secretary  of 
the  Treasury,  before  service  of  process  in  this 
suit  T 

The  bill  was  filed  on  the  15th  of  February, 
1867,  in  pursuance  of  leave  granted  by  the 
court.  On  the  same  day  a  motion  for  injunc- 
tion was  made,  and  it  was  ordered  that  this 
motion  be  set  down  for  hearing  on  the  2d  of 
May,  1867,  and  that  copies  of  the  order  be 
served  on  the  defendants  at  least  ten  days  pre- 
viously. Process  was  ordered,  and  subpoenas 
were  issued  on  the  same  day,  and  copies  of  the 
subpcena  and  of  the  motion  for  injunction  were 
served  on  Hardenberg  on  the  27th  of  February. 
The  answer  of  Hardenberg  was  filed  May  15th, 
and  on  the  following  day  the  motion  for  in- 
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junction  was  allowed,  with  leave  to  defendant* 
to  move  for  its  dissolution  at  the  next  term. 

In  the  interval  between  the  filing  of  the  bill 
and  the  service  of  process,  as  Hardenberg 
avers  in  his  answer,  the  Secretary  of  the  Treaa- 
ury  ordered  the  payment  to  him  of  all  his  bonds 
and  coupons  deposited  for  redemption,  being 
the  same  bonds  and  coupons  alleged  in  the  biu 
to  be  the  property  of  the  State  of  Texas,  and 
they  were  paid  accordingly  on  that  day. 

What  was  this  payment?  On  the  17th  oi 
December,  1866,  Hardenberg  had  been  advised 
by  Comptroller  Tayler  that  payment  was  de- 
laved  for  information  from  Texas.  On  the 
8th  of  February  he  was  further  advised  by 
the  same  official  that  the  .bonds  and  coupons 
had  been  reported  to  the  Secretary  *of  [*8S 
the  Treasury  for  payment,  but  that  payment 
had  been  postponed  in  consequence  of  a  person- 
al action  in  the  name  of  the  State  of  Texaa 
against  the  Secretary  for  their  detention. 

It  is  clear  that  Hardenberg  was  now  in- 
formed that  the  bonds  and  coupons,  deposited 
by  him  for  redemption,  were  claimed  by  the 
State  of  Texas. 

Subsequently,  on  the  16th  of  February, 
$38,250,  being  the  amount  of  the  bonds  and 
coupons,  was  paid  to  the  agent  of  Hardenberg 
in  a  coin  check,  and  at  the  same  time  Treasury 
7-30  notes  to  the  amount  of  $55,000  were  de- 
posited with  Comptroller  Tayler,  according  to 
his  statement,  made  in  a  letter  to  the  agent, 
dated  February  19th,  ''as  indemnity  for  Mr. 
McCullough"  (the  Secretary  of  the  Treasury) 
"against  any  personal  damage,  loss  and  ex- 
pense in  which  he  might  be  involved  by. reason 
of  the  payment  of  the  bonds." 

This  payment  was  made  on  the  day  after  the 
bill  of  the  State  was  filed  in  this  court  and 
subpoenas  issued.  That  the  institution  of  the 
suit,  thus  began,  was  known  to  the  Secretary 
at  the  time,  is  apparent  from  the  letter  of  Mr. 
Tayler  to  the  Chief  Justice,  dated  January  22d, 
1868,  in  which  he  says:  "In  form  the  bonds 
were  paid;  in  fact  the  proceeds  have  been  with- 
held from  Mr.  Hardenberg  because  of  the  legal 
proceedings,  which  the  S^retary  did  not  desire 
to  defeat.*^ 

And  all  this  is  still  further  apparent  from  s 
memorandum  statement  made  by  Mr.  Tayler 
on  the  24th,  and  handed  to  one  of  the  counsel 
in  the  cause. 

These  statements  Mr.  Tayler  in  his  deposition 
re-affirms;  but  for  additional  particulars  refers 
to  his  letter  to  the  agent,  already  quoted,  and 
to  a  letter  addressed  by  him  on  the  same  day 
to  the  cashier  of  the  First  National  Bank. 

From  these  letters,  this  memorandum,  and 
the  deposition  of  Mr.  Tayler,  we  do  not  think 
it  difficult  to  collect  the  substantial  facts  of  the 
transaction.  Hardenberg  was  naturally  solicit- 
ous to  collect  the  amount  of  his  bonds  and 
coupons,  which  had  ceased  to  bear  interest ;  or, 
at  any  rate,  to  make  *some  arrangement  ['89 
by  which  the  loss  of  interest  pending  the 
liquidation  might  be  avoided.  The  Comptroll- 
er seems  to  have  thought  that  he  was  entitled 
to  payment,  and  the  Secretary  was  willing  to 
order  payment  to  be  made,  but  not  willing  to 
incur  any  risk  of  consequential  loss  or  injury. 
It  was  his  duty,  in  any  arrangement  that 
might  be  made,  to  protect  the  government, 
and  through  the  government  the  parties  really 
entitled  to  the  bonds,  as  well  as  himself.    And 
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the  statements  of  Mr.  Tayler,  taken  together, 
satisfy  us  fully  that  it  was  the  intention  of 
the  Secretary,  and  his  own,  that  these  objects 
should  be  accomplished. 

With  these  views  it  was  arranged  that  Har- 
denbcrg  should  deposit  with  the  Comptroller 
the  7-30  Treasury  notes,  and  receive  the 
amount  of  the  bonds  and  coupons  in  coin,  as 
abready  mentioned.  And  further,  that  on  the  de- 
posit with  the  Comptroller  of  $50,000  in  regist- 
ered 5-20  bonds  upon  the  same  trust,  the  7-30 
bonds  should  be  delivered  to  him  or  his  agent. 

That  this  arrangement  was  carried  into  ef- 
fect appears  from  Mr.  Tayler's  letter  of  March 
2d,  1867,  addressed  to  Hardenberg's  agent  at 
New  York.  The  letter  concludes  with  these 
words:  "The  bonds  are  registered  in  my  name 
as  trustee,  and  carry  interest  from  January  1, 
1867." 

Trustee  for  whom?  Equity  looks  through 
forms  to  substance;  and  the  substance  of  this 
transaction  clearly  was  the  substitution  of  one 
set  of  securities  in  the  hands  of  the  Comp- 
troller of  the  Treasury  for  another,  for  the 
benefit  of  the  parties  really  entitled.  In  no 
other  way  could  the  object  of  the  trust,  name- 
ly: the  security  of  the  government  and  Secre- 
tary against  loss  be  attained.  At  the  begin- 
ning, he  held  bonds  or  coupons  of  the  United 
States  issued  as  indemnity  to  Texas.  At  the 
end,  he  held  registered  bonds  of  the  United 
States  in  their  place.  And  he  held  both  for 
Hardenberg,  subject  to  the  same  equities.  The 
net  result  of  the  transaction  to  Hardenberg 
was  the  putting  of  the  debt  in  a  shape  to  bear 
interest.  If  the  coin  received  for  the  mdemnity 
bonds  exceeded  the  amount  invested  in  the  5-20 
bonds  deposited  in  their  stead,  he  may  have 
also  gained  that  excess. 

9o*]  •In  this  view  of  the  case,  it  is  not  im- 
portant to  inquire  whether  the  delivery  of  the 
coin  check  to  Hardenberg  took  place  before  or 
after  the  service  of  process.  That  transaction 
was  correctly  described  as  "a  payment  in 
form,"  the  proceeds  having  been,  in  fact,  with- 
held. It  was  not  designed,  on  the  part  of  the 
Secretary  of  the  Treasury,  to  defeat  the  legal 
proceedings  already  commenced  by  filing  the 
bill  and  issuing  the  subpoenas  in  the  cause. 
We  will  not  presume  that  anyone  else  enter- 
tained such  a  design.  Certainly  no  such  effect, 
if  designed,  can  be  accomplished  through  the 
aid  of  a  court  of-  eauity.  We  are  obliged,  there- 
fore, to  say  that  tne  delivery  of  the  coin  check 
to  the  agent  of  Hardenberg  was  not  payment. 
There  was,  indeed,  no  real  payment  at  all. 
There  was  a  transaction  begmning  with  the 
delivery  of  the  coin  check,  and  ending  with  the 
substitution  of  the  5-20  bonds  in  place  of  the 
indemnity  bonds,  which  was  to  be  perfected  in- 
to actual  payment  by  the  delivery  to  Harden- 
berg of  the  substituted  bonds  whenever  this 
eould  be  safely  done.  During  the  progress  of 
this  transaction,  process  in  this  suit  was  served 
on  Hardenberg.  No  real  payment,  therefore, 
was  made  before  service  of  process. 

Our  conclusion  on  this  part  of  the  case  is: 
that  the  so  called  payment  on  the  16th  of  Feb-" 
mary,  1867,  did  not  affect  the  equities  of  the 
complainant,  except  by  transferring  them  from 
the  indemnity  bonds  to  the  5-20  bonds  sub- 
stituted in  their  place,  so  far  as  may  be  neces- 
sary to  satisfy  to  the  complainant  the  amount 
then  due  upon  the  former. 
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This  conclusion  leaves  but  one  question  for 
consideiation,  namely:  whether  Hardenberg,  at 
the  time  he  purchased  the  bonds,  had  notice  of 
the  equity  of  the  State  of  Texas.  This  ques- 
tion was  not  concluded  by  the  decree,  but  it 
was  fully  considered  by  the  court  upon  tha 
former  argument,  and  our  conclusion  was  stat* 
ed  in  the  opinion  then  delivered,  that  Harden- 
berg, as  well  as  the  other  purchasers  of  indem- 
nity bonds  about  the  same  time,  was  affected 
by  such  notice.  We  will  not  restate  what  we 
then  said.  It  is  only  necessary  *to  say  [*9z 
that  we  have  reconsidered  the  grounds  of  that 
decision,  and  are  still  satisfied  with  it. 

It  follows  that,  upon  the  whole  case,  our  de- 
cree must  be  for  the  complainant  as  to  the 
bonds  claimed  by  Hardenberg. 

As  to  Birch  and  Murray,  we  find  on  looking 
into  the  bill,  no  allegation  of  interest  in  com- 
plaint as  to  the  four  bonds  in  respect  to  which 
further  hearing  was  allowed. 

As  to  these  bonds,  therefore,  the  bill  against 
these  defendants  must  be  dismissed. 

Decree. 

This  cause  coming  up  to  be  further  heard  on 
questions  reserved  in  and  by  the  decree  for- 
merly made,  and  these  questions  having  been 
argued  by  counsel  and  fully  considered  by  the 
court,  it  is  now  foimd  and  declared  that  the 
thirty-four  bonds,  commonly  called  indemnity 
bonds,  and  one  hundred  and  seventy  cou|x:>n3, 
parcel  of  the  bonds  and  coupons  transferred 
to  White  and  Chiles,  under  their  contract  with 
the  Military  Board  of  Texas,  and  presented  for 
redemption  at  the  Treasury  Department  by  the 
defendant,  Hardenberg,  were,  in  fact,  the  prop- 
erty of  the  claimant,  the  State  of  Texas;  and  it 
is  further  found  and  declared  that  the  bonds 
commonly  known  as  the  5-20  bonds,  amounting 
at  their  face  value  to  $50,000,  deposited  by  the 
defendant,  Hardenberg,  with  K.  W.  Tayler» 
are  liable  in  equity  to  the  said  complainant 
State,  to  the  extent  of  the  value  of  the  indem- 
nity bonds  originally  presented  for  payment 
by  said  defendants,  which  value  is  found  to 
have  been  $38,250  in  coin.  And,  therefore,  it 
is  ordered,  adjudged  and  decreed,  that  the  said 
R.  W.  Tayler,  who  is  hereby  appointed  a  spe- 
cial master  for  this  purpose,  proceed  to  sell  so 
many  of  said  5-20  bonds  as  may  be  necessary 
to  produce  the  said  sum  of  $38,250,  together 
with  one  fourth  of  one  per  cent,  as  his  com- 
mission, and  one  fourth  of  costs  of  this  suit; 
and  that  retaining  the  said  commission  for  his 
compensation,  he  pay  the  fourth  of  said  costs- 
to  the  clerk  of  this  court,  and  the  said  prin- 
cipal sum  to  the  complainant,  or  to  her  law- 
ful agent,  and  that  he  deliver  the  residue  of 
said  bonds  or  proceeds  to  the  said  defendant, 
Hardenberg,  and  report  his  proceedings  herein, 
within  ten  days  from  the  first  day  ot  the  next 
term  of  this  court. 

And  it  further  appearing  to  the  court  that  no 
allegation  is  made  by  the  complainant's  bill  of 
any  interest  in  the  State  of  Texas  in  the  four 
bonds  in  respect  to  which  further  hearing  waa 
allowed  to  Weston  F.  Birch  and  Byron  Murray* 
it  is  ordered  that  the  bill  of  the  complainant  aa 
to  the  said  bonds,  namely:  numbers  4807, 
4808,  4914  and  4915,  be  dismissed. 

And  for  the  coming  of  the  master's  report 
and  order  thereon,  this  cause  is  continued. 
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THE  PEOPLE'S  PASSENGER  RAILROAD 
COMPANY  OP  MEMPHIS,  Plff.  in  Err., 

V. 

THE  MEMPHIS  CITY  RAILROAD  COM- 
PANY, John  Park,  Mayor,  and  The  Board  of 
Mayor  and  Aldermen  of  The  City  of  Mem- 
phis. 

(See  8.  0.  10  Wall.  38-56.) 

Railway    in    streets— <»ndition    in   company's 
charter — ^new  charter. 

Municipal  authorities  of  a  city  cannot  grant  to 
an  association  the  right  to  construct  and  maintain 
for  a  term  of  years  a  railroad  in  one  of  the  streets 
of  the  municipality  for  the  transportation  of  pas- 
sengers for  private  gain. 

where  a  charter  of  a  railroad  company  was  on 
the  condition  that  It  should  secure  the  consent  of 
the  city  before  it  could  exercise  the  franchise  in 
question,  it  is  not  at  liberty  to  act  without  inch 
consent. 

Where  such  consent  was  never  obtained,  a  char- 
ter to  a  new  company  giving  authority  to  con- 
struct sufh  railroad  is  not  a  law  impairing  the  ob- 
ligation of  a  contract. 

[No.  87.] 
Argued  Not.  25,  1869.    Decided  Dec  13,  1869. 

IN  ERROR  to  the  Supreme  Court  of  Tennes- 
see. 

This  case  arose  upon  a  cross-bill  filed  in  a 
•Common  Law  and  Chancery  Court  of  the  City 
of  Memphis  sitting  in  equity,  by  the  plaintiff 
in  error  as  respondent  in  that  court.  Upon  a 
demurrer  thereto,  that  court  entered  a  decree 
dismissing  the  said  cross -bill,  and  thereupon 
the  said  respondent  took  an  appeal  to  the  Su- 
preme Court  of  Tennessee.  That  court  hav- 
ing affirmed  the  decree,  the  said  respondent 
sued  out  this  writ  of  error. 

The  case  Is  fully  stated  by  the  court. 

Messrs.  J.  M.  Carlisle,  John  D.  McPher- 
son  and  D.  K.  McRae,  for  plaintiff  in  error: 

The  first  question  to  which  this  court  will 
look  is  that  of  jurisdiction.  It  is  the  old  ques- 
tion, ''Whether  the  validity  of  a  statute  of  a 
State  on  the  ground  of  its  being  repugnant  to 
the  Constitution*  of  the  Unit^  States  was 
drawn  in  question,  and  the  decision  is  in  favor 
of  such  vaJidity."    Act,  1789,  sec.  26. 

If  80,  the  final  decree  of  the  state  court  may 
be  examined  h^re  on  writ  of  error  and  reyersed. 

The  pleadings  in  this  case  unquestionably 
-elaim  that  the  validity  of  the  Act  of  June  7, 
1865,  incorporating  the  Memphis  City  Railroad 
Company,  is  drawn  in  question  as  being  repug- 
nant to  the  Constitution  of  the  United  States, 
^because  it  impairs  the  contract  contained  in  the 
charter  of  the  plaintiff  in  error. 

And  the  validity  of  the  Act  of  1865,  the  de- 
fendants' charter,  was  as  unquestionably  main- 
tained. 

But  the  Supreme  Court  of  Tennessee,  by  so 
construing  the  Act  of  1860  as  to  declare  that 
there  is  no  valid  contract  therein,  and  that 
plaintiff  had  acquired  no  corporate  rights, 
assumes  that  the  question  of  such  validity  had 
not  arisen  and  was  not  decided,  while  in  the 
same  breath  declaring  that  the  Act  in  question 
was  valid  because  there  was  no  contract  to  be 
impaired. 

This  court  is  not  controlled  by  the  ipse 
dixit  that  there  was  no  contract  when  it  may 
be  altogether  of  a  different  opinion. 

Note. — Municipal  power  over  street  railroads — 
see  note,  43  L.  ed.  U.  8.  67. 
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Bridge  Proprs.  v.  Hoboken  Co.  1  Wall.  116, 17 
L.  ed.  571 ;  Bk.  v.  Skelly,  1  Black,  436,  17  U  ed. 
173;  R.  R.  Co.  ▼.  Rock,  4  WaU.  177,  18  K  ed. 
381. 

We  claim  that  the  advertisement  for  propoa- 
als  by  the  Board  of  Mayor  and  Aldermen,  Nov. 
22,  1859;  the  propositions  of  Kirk  A,  Small  and 
their  associates,  offered  on  the  29th;  their  ac- 
ceptance with  the  alterations  in  the  resolution 
of  that  date  by  the  Board,  and  the  after  ac- 
ceptance by  the  associates,  constituted  a  per- 
fect and  full  agreement,  a  congregatio  mentium 
wherein  the  terms,  stipulations,  conditions 
and  obligations  were  decided  and  mutually 
adopted,  and  from  that  moment  became  bind- 
ing on  all  the  parties;  of  which  a  court  of 
equity  would  require  the  specific  performance, 
notwithstanding  that  the  formal  contract  was 
to  be  reduced  to  writing  and  confirmed,  and 
the  bonds  confirmed. 

This  very  point  was  decided  in  a  Tennessee 
case  with  reference  to  the  Board  of  Mayor  and 
Aldermen  of  Memphis. 

Levering  v.  The  Mayor,  7  Humph.  553. 

It  is  even  so  in  contracts  with  the  govern- 
ment. 

1  Nott.  A  H.  192;  Blight  v.  Ashley,  1  Pet. 
(C.  C.)  15;  1  Bald.  464. 

But  it  is  said  that  the  Board  had  no  author- 
ity to  make  such  a  contract  and,  therefore,  it 
was  null  and  void,  and  incapable  of  ratification 
by  the  Legislature,  because  the  municipal  Cor- 
poration had  no  power  to  grant  the  franchise 
to  use  the  streets. 

This  claim  is  based  on  the  decisions  in  the 
State  of  New  York.  Davis  v.  The  Mayor,  14 
N.   Y.   506;    Milhau  v.   Sharp,  27   N.   Y.   611. 

Without  admitting  that  the  New  York  de- 
cisions have  gone  to  this  extent,  we  may  rely 
on  the  weight  of  authority  on  the  other  side. 

Brown  v.  N.  O.  14  La.  Ann.  854;  Hamilton 
V.  R.  R.  9  Paige,  171;  R.  R.  Co.  v.  Applegate, 
8  Dana,  290;  Drake  v.  R.  R.  Co.  7  Barb.  524; 
10  Barb.  365. 

By  the  amended  charter  of  the  City,  the 
Corporation  was  authorized  'to  reflate  the 
laymg  of  the  railroad  iron  and  the  passage  of 
railroad  cars  through  the  City." 

Act,  1854,  ch.  195,  art.  4,  sec.  30;  see  Book 
of  Ordinances  of  the  City,  p.  205,  sec  11, 
which  is  evidence  in  all  the  courts  by  Act  of 
1854. 

It  has  also  power  to  license  vehicles  and  gen- 
erally to  improve  the  streets. 

The  general  law  of  municipal  corporations 
authorizes  them  to  "grant  privileges  in  the 
use  and  enjoyment  of  the  streets." 

Code,  sec.  1359,  sub.  6. 

By  a  late  Act  of  the  Legislature,  the  C6r- 
poration  of  Memphis  is  vested  with  complete 
and  perfect  control  over  all  the  streets. 

Act,  1866,  Ordinance  5,  p.  144;  BLazen  v.  Bk. 
1  Sneed,  115;  Mabry  v.  Tarver,  1  Humph.  94 

Without  doubt  the  Legislature  could  hay* 
chartered  the  Company  with  a  grant  of  th* 
streets,  irrespective  of  its  consent.  ILR.Cc 
V.  Adams,  3  Mead,  596. 

And  by  consequence  it  might  bestow  th 
grant  in  a  charter  drawn  conformably  to  thi 
consent.  In  this  point  of  view  the  action  o 
the  City  Corporation  would  be  regular,  and  th 
legislative  action  in  conformity  with  it  woul 
ratify  and  adopt  it. 
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In  our  case,  besides  the  right  to  regulate  the 
laying  of  iron,  etc.,  the  City  was  the  owner  of 
the  soil  of  the  streets,  and  capable  of  avoiding 
or  necessitating  the  exercise  of  eminent  domain 
by  givinff  or  withholding  its  consent  to  their 
use.  And  this  was  all  the  effect  of  its  action. 
It  entered  into  an  agreement  with  an  Associa- 
tion of  individuals  about  the  terms  on  which 
the  use  of  the  streets  would  be  allowed  to  be 
sanctioned  by  the  charter  from  the  Legislature, 
and  when  the  Legislature,  in  conformity  with 
the  agreement,  granted  the  charter,  empowering 
the  Association,  now  become  a  Corporation,  to 
^'Complete  and  execute  all  agreements  entered 
into  with  the  City  of  Memphis  for  the  use  of 
the  streets  of  said  City  or  building  said  rail- 
road." 

Its  confirmation  reached  back  of  and  beyond 
the  mere  instrument  by  which  the  permission 
of  grant  was  conveyed  to  the  substance  of  the 
.grant  or  permission  itself,  and  became,  in  very 
deed  and  fact,  a  legislative  grant  to  the  thing 
itself  on  the  terms  and  stipulations  of  the 
agreement  referred  to. 

People  V.  Law,  34  Barb.  496. 

That  is,  the  Legislature  conferred  an  origi- 
nal grant  of  power  to  use  the  streets  and  con- 
fitnict  the  road,  not  unconditionally  it  is  true, 
but  in  a  specified  mode,  upon  terms  to  be  found 
in  an  agreement  definitely  specified  in  the  Act, 
which  was  to  be  completed  and  executed. 

The  tenor  of  the  Act  shows  this;  the  words 
chosen  are  apt  to  convey  this  meaning,  and 
are  inapt  to  convey  any  other. 

In  order  to  make  this  clear,  it  is  necessary  to 
examine  the  Act  of  incorporation  of  the  plain- 
tiff's Company.  Section  1  constitutes  H.  D. 
Small,  William  Kirk  and  others,  the  very  per- 
sons who  had  agreed  with  the  City  to  be  the 
body  politic,  to  have  succession  for  twenty-five 
years,  the  very  time  named  in  the  agreement. 

Section  4  authorizes  said  Company  '*to  com- 
plete and  execute  all  contracts  and  agreements 
entered  into  with  the  City  of  Memphis  for  the 
use  of  the  streets  of  said  City  or  building  said 
railroad." 

But  this  agreement,  as  is  evident  from  the 
future  words,  did  not  include  all  the  streets  nor 
other  road  to  be  run  on  the  excluded  streets, 
not  yet  the  subject?  of  any  agreement. 

Section  5  shows  still  further  this  meaning: 
''Said  Company  may  extend  said  road  or  roads 
•outside  the  corporate  limits,"  etc. 

All  that  is  needed  to  show  forth  the  powers 
and  privileges  of  the  franchise,  is  to  set  up  the 
agreement  with  the  City  which,  by  specific  ref- 
erence, is  engrafted  into  the  charter. 

Hunt  V.  Utica,  23  Barb.  390;  Wilkinson  v. 
Leland,  2  Pet.  627. 

If  it  were  no  more  than  a  confirmation,  it  is 
such  a  one  where  words  are  so  mingled  with 
the  confirmation  as  to  create  an  estate. 

Gilb.  Ten.  69;  People  v.  Law,  34  Barb.  SU. 

But  it  is  submitted  that  the  court  will  derive 
aid  in  the  construction  of  the  Act,  not  merely 
from  the  words  used,  but  from  extrinsic  facts 
used,  in  order  that  the  intention  of  the  parties 
to  the  contract  may  be  ascertained. 

Lessieur  v.  Price,  12  How.  69;  Can.  Co.  v. 
R.  R.  Co.  4  Gill  &  J.  1;  Preston  v.  Bowder, 

1  Wheat.  115;  The  Bingbamton  Bridge,  3  Wall. 
51,  18  L.  ed.  137;  Nash  v.  Towne,  5  Wall.  689, 
18  L.  ed.  527;  Smith  v.  Helmer,  7  Barb.  416; 
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If  reference  then  be  had  to  these  extrinsle 
facts,  there  will  appear — 

1.  The  ordinance  promising  the  award  of 
the  contract. 

2.  The  bid  of  the  associates. 

3.  The  expressed  award  of  the  contract  on 
the  terms  specified  in  the  resolution  of  Nov.  29, 
1859. 

4.  The  acceptance  by  the  associates,  Dec.  2. 

5.  The  reception  and  filing  of  exceptions, 
Dec.  8. 

6.  The  mutual  agreement  that  an  Act  of  in- 
corporation should  be  obtained,  Dec.  8. 

It  will  be  found  from  all  these  that  certain 
streets  were  awarded,  and  as  to  the  rest,  the  as- 
sociates had  agreed  not  to  get  a  charter  with- 
out the  consent  of  the  City. 

The  consent  of  the  City  had  already  been 
given  as  to  the  streets  agreed  on  that  the  char- 
ter should  be  obtained.  The  consent  yet  to  be 
obtained  was  for  all  the  streets  about  which 
they  may  enter  into  all  necessary  contracts. 

It  is  said,  however,  that  if  the  agreement  and 
the  award  of  the  contract  were  duly  made  with 
the  associates,  it  cannot  inure  to  the  Corpora- 
tion, because  there  is  no  mutuality  between 
the  latter  and  the  City. 

The  Act  of  the  Legislature  passed  on  the  con- 
sent of  the  City  to  the  individuals,  is  a  nova- 
tion of  the  Con>oration  on  its  acceptance. 

Dunshee  v.  Hill,  20  111.  499;  Blaney  v.  Hoke, 
14  Ohio  St.  292;  McCarty  v.  Blevins,  5  Yerg. 
195. 

It  was  upon  the  principle,  in  part,  on  which 
the  cases  of  The  Can.  Co.  v.  R.  R.  Co.  4  Gill. 
&,  J.  135,  turned;  see,  also,  Cleaves  v.  Brick 
Ch.  T.  Pike  Co.  1  Sneed,  491;  Mobile  ft  0.  R. 
R.  Co.  V.  Yandal,  5  Sneed,  294;  Eastern  PI.  R. 
Co.  V.  Vaughan,  14  N.  Y.  546. 

Besides,  the  City  ratified  or  acquiesced  in  the 
substitution  after  the  charter  was  passed. 

It  was  contended  below  that  the  charter  of 
the  plaintiff  ceased  or  was  forfeited  under  the 
Code  of  Tennessee. 

Code,  sec.  1480. 

The  reply  is: 

1.  The  Corporation  did  orsanize  and  com- 
mence the  transaction  of  its  business. 

2.  The  negotiations  with  the  City  was  the 
transaction  of  business  within  the  Act.  But 
the  charter  cannot  be  assailed  collaterally.  The 
failure  to  perform  the  condition  was  only  cause 
of  forfeiture. 

1  Dev.  &  Bat.  306;  People  v.  Manhattan  Oa 
9  Wend.  378;  People  v.  Hillsdale  Turnpike  R 
Co.  23  Wend.  257;  Mickles  v.  Bk.  11  Paige, 
124;   Ang.  &  Ames,  Corp.  sec  636. 

The  repeal  of  our  charter  will  hardly  be  in* 
sisted  on. 

Ferguson  v.  Bk.  3  Sneed,  609. 

Messrs.  Albert  Pike,  Robert  W.  Johnsoa 
and  Thos.  Wilson,  for  defendants  in  error: 

In  order  to  give  this  court  jurisdiction  of 
the  case,  it  must  appear:  first,  that  there  was  a 
contract  between  the  Mayor  and  Aldermen  and 
the  incorporated  Company  complaining,  com- 
plete and  binding  on  both;  and  second,  that 
the  grant  to  the  Memphis  City  Railroad  Com- 
pany, of  the  privilege  of  building  street  rail- 
roads, impairs  the  obligation  of  that  contract. 

The  Supreme  Court  of  Tennessee  declarvs, 

in  its  decree,  that  the  charter  of  incorporation 

of  the  People's  Passenger  Railroad  Compaay 

was  made  to  depend  upon  the  consent  of  the 
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Mayor  and  Aldermen,  and  that  such  consent 
had  not  been  obtained;  by  failing  to  obtain 
which,  the  Company  had  acquired  no  corporate 
rights;  and  that,  therefore  the  question  of 
whether  the  obligation  of  a  contract  had  been 
impaired,  did  not  arise  in  the  cause  and  was  not 
decided  hj  the  court. 

By  which  the  Supreme  Court  of  the  State 
seems  to  have  intended  to  decide  that  there  was 
no  such  Corporation  as  the  People's  Passenger 
Railroad  Company,  as  on  a  plea  of  nul  tiel  cor- 
poration but  it,  nevertheless,  decrees  that  that 
Company  shall  pay  the  costs. 

Of  course,  if  it  decided  that  there  was  never 
any  such  Corporation,  it  could  not  reach  the 
question  whether  that  Corporation  had  made 
the  contract  alleged;  as,  if  it  decided  that  no 
contract  haa  been  made,  it  could  not  reach  the 
question  whether  a  contract  had  been  violated 
and  its  obligation  impaired  by  subsequent  .leg- 
islation. 

But,  nevertheless,  all  these  questions  are  pre- 
sented by  the  record;  and  the  first  as  well  as 
the  two  others  depends  for  its  solution  upon 
the  determination  of  the  court  as  to  certain 
facts  alleged  in  the  pleadings  and  established  or 
denied  i>y  the  proof. 

The  charter  of  tlse  Company  creates  certain 
persons  a  body  politic  and  corporate,  to  have 
succession  for  twenty-five  years,  with  capacity 
to  sue  and  be  sued,  etc.  Special  powers  to 
biuld  and  operate  street  railroads,  in  comple- 
tion and  execution  of  previous  contracts  entered 
into  with  the  City  by  individuals,  are  conferred 
by  the  4th  section;  and  these  are  to  be  ex- 
ercised only  with  the  consent  of  the  City. 

But  the  existence  of  the  Corporation  was  not 
made  dependent  on  that  consent.  Without 
that,  the  Company  would  exist,  but  would  not 
possess  these  especial  powers,  the  exercise  of 
which,  like  the  power  of  banking  of  a  bank, 
was  the  whole  object  and  purpose  of  its  cre- 
ation and  incorporation. 

It  must  be,  therefore,  the  meaning  of  the  Su- 
preme Court  of  Tennessee,  that  the  corporate 
powers  specifically  mentioned  in  the  4tn  sec- 
tion did  not  vest,  if  that  court  had  meant  that 
there  was  no  such  Corporation,  it  could  not 
have  decreed  payment  of  costs  by  it. 

The  question  whether  the  powers  given  by 
the  4th  section  ever  vested  is,  virtually:  wheth- 
er the  Mayor  and  Aldermen  ever  accepted  the 
incorporated  Company  in  the  place  and  stead 
of  Small  &  Kirk  and  their  associates  as  in- 
dividuals. 

Supposing  the  parties  the  same,  the  Corpora- 
tion, nevertlieless,  was  a  person  in  law  totally 
separate  and  distinct  from  thc^e  corporators; 
and  a  contract  made  with  the  latter  by  the  City 
could  not  become  a  contract  with  the  Corpora- 
tion, except  by  virtue  of  a  previous  stipulation 
or  a  new  contract  between  the  City  and  Corpo- 
ration. If  there  exists  a  complete  contract  be- 
tween Kirk  &,  Smith  and  their  associates  as  in- 
dividuals on  the  one  side,  and  the  Mayor  and 
Aldermen  on  the  other,  and  the  other  have  vio- 
lated it,  the  only  remedy  of  the  former  is  by  an 
action  for  damages.  It  is  not  a  case  for  specific 
performance;  and  the  Corporation  is  not  ag- 
grieved. 

The  City  could  not  invest  individuals  with 
the  franchise  in  question,  nor  by  a  contract 
with  them  deprive  the  Legislature  of  the  power 
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of  granting  the  franchise  to  others.  The  City 
authorities  had  no  power  to  make  such  a  con- 
tract. 

Davis  V.  Mayor,  etc.,  14  N.  Y.  660;  Milhau 
V.  Sharp,  27  N.  Y.  611. 

In  Tennessee,  it  is  not  even  possible  for  the 
Legislature  to  delegate  the  power  to  create  a 
corporation. 

State  V.  Armstrong,  3  Sneed,  634;  Mayor,  etc 
V.  Shelton,  1  Head,  24. 

What  if  there  were  a  contract  and  it  were 
not  void? 

Was  the  consent  of  the  City,  required  by  the 
Act  of  incorporation,  ever  given? 

Dec.  8,  1859,  Kirk  &,  Small,  for  the  i)er8on8 
composing  the  Company,  accepted  by  letter  the 
terms  proposed  by  the  Board,  and  declared 
themselves  ready  to  sign  a  contract  embodying 
those  terms. 

The  Mayor  and  Aldermen  by  resolution,  gave 
Kirk,  Small  and  their  associates  permission  to 
become  incorporated;  the  purpose  of  the  pro- 
posed incorporation  being  declared  to  be  "To 
secure  the  rights,  and  the  more  effectually  to 
preserve  the  remedies,  of  parties  against  each 
other  respectively,  in  case  of  any  violation  of 
contract  to  be  hereafter  entered  into;"  and  al- 
so, that  the  incorporation  should  not  prev«?nt 
the  organization  or  incorporation  of  any  otuer 
company  to  build  street  railways  or  for  oilit-r 
street  improvements,  it  thereafter  found  desir- 
able: and  finally,  that  the  Act  of  incorp.^ration 
should  require  the  consent  of  the  City  of  Mem- 
phis. 

Mar.  22,  1860,  resolutions  were  offered  to 
accept  the  charter  of  the  People's  Passenger 
Railway  Company,  and  to  authorize  the  closing 
of  the  contract  with  that  Company;  but  the 
Mayor  and  Aldermen  finally,  after  much  de- 
bate, resolved,  bjr  nine  votes  against  three,  that 
it  receded  from  its  undertaking  to  have  a  street 
railway  on  Main  Street,  because  of  the  gmat 
opposition  of  the  property  holders  upon  that 
street  thereto;  and  by  a  vote  of  seven  to  si3t, 
they  proposed  to  settle  with  the  persons  Tvho 
had  been  incorporated  (not  with  the  Corpora- 
tion), any  damages  they  might  have  sustain*^! 
by  the  change  of  purpose  on  the  part  01  the 
^layor  and  Aldermen;  denying,  however,  that 
they  were  under  any  legal  obligation  to  do  so. 

The  court  certainly  cannot  look  to  "surround- 
ing circumstances,'*  to  ascertain  the  intention 
of  the  Legislature  and  the  extent  of  the  rights 
of  the  Corporation.  To  ascertain  such  inten- 
tion, no  extrinsic  facts  prior  to  the  passace  of  a 
law,  and  which  is  of  itself  not  a  rule  of  Taw  or 
legislation,  can  be  imiuired  into  or  considered. 

Scdg.  Const.  L.  247. 

There  was  a  written  contract  to  be  signed 
before  the  individuals  or  the  Corporation  could 
l»e  bound.  It  is  the  very  case  of  The  Gov. 
Guardians,  etc.,  v.  Fetch,  10  Exch.  610,  and  24 
L.  J.  Exch.  23. 

In  Musser  v.  Fairmount  &  Arch  St.  R,  Co. 
7  Am.  Law  Reg.  284,  in  the  Supreme  Court 
of  Pennsylvania  in  equity,  the  Act  incori>orat- 
ing  tae  Company  provided  that  the  consent  of 
the  City  Coimcil  to  use  or  occupy  the  street 
should  oe  obtained  before  the  Company  should 
construct  the  tracks.  The  court  said  that  the 
question  was,  whether  the  Company  had  a  valid 
charter.  In  this  case  the  consent  of  the  City  to 
the  charter  itself  is  expressly  required.    In  that 
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case  the  court  held  that  the  grant  depended  for 
vitality  on  the  consent  ot  the  City  Council; 
that  this  was  necessary  to  give  vitality. 

If  a  matter  if  left  to  the  ii*&cretion  ox  any  in- 
dividual or  body  of  men  who  are  to  decide  ae- 
cording  to  their  own  conscience  and  judgment, 
it  wuuld  be  absurd  to  say  that  any  other  tribu- 
nal is  to  in(|uire  into  the  grounds  and  reasons 
on  which  they  have  decided,  and  whether  they 
have  exercised  their  discretion  properly  or  not. 

Eling  V.  London,  3  Bam.  &  Ad.  271;  King  v. 
Korfolk,  1  Nev.  ft  M.  67;  Walker  v.  Devereaux, 
4  Paige,  251. 

The  "consent"  of  ^he  City,  of  course,  means 
its  free  and  full  and  not  a  forced  consent.  The 
City  had  stipulated  with  Kirk,  Small  and  oth- 
ers that  the  Act  of  incorporation  should  require 
its  consent  and  thereby  reserved  the  right  to 
make,  or  to  refuse  to  make  the  proposed  con- 
tract with  the  Corporation,  as  it  might  see  fit. 
What  else  could  tne  stipulation  mean?  And 
how  could  the  Le^slature,  or  how  can  any 
court,  compel  the  City  to  give  that  consent  T 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Express  authority  was  vested  in  the  Mem- 
phis City  Railroad  Company,  by  the  4th  sec- 
tion of  their  Act  of  incorporation,  to  "construct, 
maintain,  use  and  operate  street  railway  by 
animal  power,  on  all  or  any  of  the  streets  in 
the  City  of  Memphis,  using  for  that  purpose  all 
46*]  necessary  ^machinery  and  equipments," 
and  "to  make,  complete  and  execute  ail  contracts 
and  agreements"  made  with  the  City  or  other 
parties  for  any  purpose  connected  directly  or 
mdirectly  with  the  construction,  maintaining  or 
operating  such  railway  and  to  alter  or  enlarge 
the  terms  of  the  same  with  the  said  parties. 
Sess.  Laws,  1865,  p.  88. 

Evidently  the  Legislature  assumed  to  confer 
the  franchise  of  the  Company  without  regard 
to  the  consent  or  action  of  the  City,  and  upon 
the  assumption  that  there  was  no  valid  subsist- 
ing contract  between  any  other  parties  and  the 
City  for  constructing  the  described  railroad  and 
putting  the  same  in  operation.  Confirmation  of 
that  proposition,  if  anything  else  is  needed,  is 
found  in  the  0th  section  of  the  Act  of  incorpo- 
ration, which  provides  that  the  Act  entitled  an 
Act  to  Incorporate  the  People's  Passenger  Rail- 
way Company  of  the  City  of  Memphis,  passed 
February  1,  1860,  be,  and  the  same  ia  hereby 
repealed. 

Pursuant  to  the  Act  of  incorporation  the 
Company  was  duly  organized,  and  the  stock 
necessary  to  construct  ten  miles  of  the  railway 
track,  and  to  equip,  run  and  maintain  the 
same,  was  duly  subscribed,  and  the  contract 
awarded  to  responsioie  persons  to  construct  and 
equip  that  part  of  the  railway  aa  authorized  by 
the  terms  of  the  charter. 

Reffularly  orp^anized  and  ready  nnd  willin<:  to 
oomply  with  all  the  requirements  of  their  char- 
ter, the  Corporation  complainants  allege  that 
their  contractor,  employees  and  agents  caiii- 
menced  to  construct  the  railroad  with  the  in- 
tention of  fulfilling  all  their  obligations,  and 
would  have  completed  the  undertaking  if  they 
had  not  been  interrupted  and  obstructed  in  the 
work;  that  the  Mayor  and  Aldermen  of  the 
City,  or  some  of  them,  in  disregard  of  the  fran- 
chise of  the  Company,  forcibly  and  with  violence 
caused  the  work  to  be  discontinued  and  stopped. 
10  Walu 


Based  upon  these  and  similar  allegations  the 
prayer  of  the  bill  of  complaint  is,  that  John 
Park,  Mayor  and  the  Boanl  of  Mayor  and  Al- 
dermen may  be  made  parties  respondents 
*in  the  suit,  and  for  an  injunction.  They[*47 
were  accordln^^ly  made  parties,  and  lue  c>om- 
plainants  having  executed  a  boud,  with  the 
usual  conditions,  in  the  sum  of  $20,000,  the 
writ  of  injunction  was  duly  issued. 

Service  of  the  writ  of  injunction  having  been 
made,  the  People's  Passenger  Railroad  Com- 
pany filed  a  petition  in  the  case,  representing: 
that  they  were  authorised  by  their  charter^ 
with  the  consent  of  the  City,  to  execute  all  con- 
tracts made  with  the  City  or  other  parties,  for 
the  use  of  tne  streets  of  the  City  for  opecatiniL 
street  railroads  thereon  by  animal  power,  and 
praying  to  be  made  a  party  respondent  to  the 
bill  of  complaint.  Hearing  was  nad  on  the  pe- 
tition, and  it  appearing  that  the  petitioners 
were  interested  in  the  issue,  it  was  ordered  by 
the  court  that  the  prayer  of  the  petition  be 
granted. 

Being  the  original  respondents,  the  city  au- 
thorities filed  a  separate  answer,  in  which  they 
admit  that  the  complainants  made  the  offer  in 
writing,  as  required  by  their  charter,  to  con- 
struct the  railroad,  and  that  they  took  posses- 
sion of  one  or  more  of  the  streets  of  the  City 
for  that  purpose;  that  they  commenced  the 
work  and  that  the  Mayor  of  the  City  inter- 
rupted the  work  as  alleged  and  caused  it  to  be 
discontinued. 

Extended  answer  was  also  filed  by  the  other 
Corporation  respondents,  in  which  they  set  up 
their  Act  of  incorporation  granted  February  1,. 
1860.  and  especially  the  4th  section  thereof , 
which  provides  that  thev  "shall  have  power  to 
complete  and  execute  all  contracts  and  agree- 
ments entered  into  with  the  City  of  Memp^,. 
or  other  parties,  for  the  use  of  the  streets  of 
said  City  for  building  said  railroad,  and  majr 
alter  or  enlarge  the  terms  of  the  same  with 
said  parties,  and  may  operate  street  railroads 
by  animal  power  on  all  the  streets  in  the  City 
of  Memphis,  with  the  consent  of  said  City." 

They  also  allege  that  the  city  authorities, 
prior  thereto,  invited  bids  for  the  construction 
of  such  railroad  on  certain  streets  in  the  City, 
including  those  mentioned  in  the  bill  of  the 
complaint ;  that  on  the  29th  of  November,  1850, 
the  bids  made  for  that  object  were  reported 
to  the  Mayor  and  Aldermen,  and  that  they 
awarded  the  contract  to  William  *Kirk  [^48 
an  H.  D.  Small,  whose  bid  was  made  in  their 
own  behalf,  and  as  agents  of  certain  associates 
since  constituted  the  People's  Passenger  Rail- 
road Company  of  Memphis;  that  the  said  con- 
tractors and  their  associates  were  subsequently 
with  the  consent  of  the  city  authorities,  incor- 
porated by  the  Legislature  of  the  State,  and 
with  the  understanding  that  the  conditions  of 
the  contract  as  made  and  accepted  should  not 
be  chan^d ;  and  the  respondents  aver  that  they 
are  advised  and  insist  tnat  the  consent  of  the 
City  was  given  as  stated  and  subsequently  rati- 
fied by  the  Legislature  as  by  their  charter  ap- 
pears, is  a  contract  between  the  parties  which 
no  subsequent  Legislature  can  constitutionally 
alter  or  impair  without  their  consent. 

Uy  virtue  of  those  proceedings  they  claim 
that  they  are  invested  with  a  franchise  which 
neither  th«»  City  Council  nor  the*  LcTislatun*, 
nor  any  other  party,  can  constitutionally  in- 
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vade;  and  that  the  0th  section  of  the  com- 
plainants' charter,  by  which  their  Act  of  in- 
corporation was  repealed,  is  null  and  void,  be- 
cause it  was  passed  in  contravention  of  that 
clause  of  the  Constitution  which  forbids  the 
States  from  passing  any  law  inpairing  the  ob- 
ligation of  contracts  and  the  respondents  in 
conclusion,  submit  to  the  court  that  the  mat- 
ters set  forth  in  the  answer  call  for  the  inter- 
position of  the  court  to  protect  their  rights  as 
though  they  were  complainants  asking  relief  in 
the  premises,  and  they  pray  that  the  answer 
may  stand  aa  a  crossbill,  and  that  the  Mayor 
and  Board  of  Aldermen,  as  well  as  the  com- 

1>lainants,  may  be  required  to  answer  the  al- 
esations,  and  that  the  injunction  may  be  dis- 
solved. 

Complainants  demurred  to  the  cross-bill,  and 
the  demurrer  was  sustained,  and  the  cross-bill 
was  dismissed.  On  appeal  to  the  Supreme 
Court  of  the  State  the  decree  was  affirmed,  and 
the  respondents  im  the  original  bill  of  complaint 
appealed  to  this  court. 

Two  things  must  clearly  appear  in  order  to 
justify  the  court  in  adopting  the  views  of  the 
respondents:  (1)  That  there  was  a  contract  be- 
49*  J  tween  the  respondents  and  the  city  *au- 
thorities,  which  was  complete  in  itself,  and 
which  was  binding  om  ^th  parties.  (2)  That 
the  charter  subseauently  granted  to  the  Mem- 
phis City  Railroad  Company,  impairs  the  obli- 
gation of  that  contract. 

I.  Prior  in  date  as  the  charter  of  the  re- 
spondents is,  it  is  clear  Uiat  the  charter  granted 
to  the  complainants  invades  the  rights  of  the 
respondents,  if  the  exclusive  rights  which  they 
claim  were  ever  perfected  by  a  binding  contract 
made  between  tnem  and  the  city  authorities, 
unless  it  be  assumed  that  the  charter  under 
^ich  they  claim  such  exclusive  right  could  be 
repealed  by  a  subsequent  Legislature.  Viewed 
in  that  light  the  case  presents  two  questions  for 
decision,  both  of  which  must  be  decided  in  fav- 
or of  the  respondents,  or  the  decree  of  the  Su- 
preme Court  of  the  State  must  be  affirmed:  (1) 
Whether  the  city  authorities  ever  entered  into 
a  binding  contract  with  the  respondents  that 
the  respondents  might  complete  and  execute  aii 
contracts  and  agreements  previously  made  with 
the  City,  or  other  parties,  for  the  use  of  the 
streets  of  the  City  for  building  and  operating 
said  railroad;  and  if  tney  did  make  such  a 
contract,  then  (2),  whether  the  Act  of  the 
Legislature  repealing  their  Act  of  incorporation 
is  or  is  not  a  valid  law. 

Apparently,  it  was  a  question  in  the  state 
court  whether  the  respondents  were  ever  legally 
incorporated;  but  there  does  not  appear  to  be 
any  substantial  ground  of  doubt  upon  that  sub- 
ject, as  the  persons  named  in  the  Act,  and  their 
associates,  are  expressly  constituted  a  bod^  pol- 
itic and  corporate  under  the  name  therem  set 
forth,  and  the  1st  section  also  provides  that 
they  may  have  succession  for  the  term  of 
twenty-five  years;  may  sue  and  be  sued,  plead 
and  be  impleaded;  may  have  and  use  a  com- 
mon seal,  purchase  and  hold  real  and  personal 
estate,  create  stock,  elect  directors  and  other 
officers;  and  may  make  all  necessary  by-laws, 
subject  to  the  usual  condition  that  they  shall 
not  be  inconsistent  Tvith  the  laws  of  the  State. 
Unfounded  as  the  objection  is  in  any  view  of 
the  case,  it  may  be  dismissed  without  further 
consideration. 
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n.  Apart  from  that  topic,  however,  the  real 
question  is,  ^whether  the  special  powers  [*50 
described  in  the  4th  section  of  tUeir  charter 
ever  actually  vested  in  the  respondents,  as  they 
allege  in  their  answer.  They  insist  that  tha 
exclusive  right  to  construct  railroads  for  the 
transportation  of  passengers  over  the  streets  of 
that  City,  and  to  use  the  streets  of  the  City  for 
that  purpose,  was  granted  by  the  city  authori- 
ties to  certain  individuals  as  contractors  before 
the  respondents  were  ineorporated,  and  that 
they,  the  respondents,  with  the  consent  of  tha 
City,  subsequently  became  the  assignees  of  that 
contract  and  agreement,  and  as  such  were  and 
are  invested  with  the  authority  to  complete  and 
execute  that  contract  and  agreement  as  ratified 
and  confirmed  by  the  Legislature. 

None  of  the  elements  of  that  proposition  are 
admitted  by  the  complainants;  but  they  insist 
that  municipal  corporations  have  no  power  to 
grant  such  a  franchise  to  individuals  or  other 
corporations,  unless  thereto  specially  author- 
ized by  the  Legislature;  and  they  also  insist 
that  no  such  power  is  shown  to  have  been  con- 
ferred in  this  case. 

nL  Serious  doubts  are  entertained  whether 
the  Mayor  and  Aldermen  of  the  City  of  Mem- 
phis possessed  any  authority  to  make  such  a 
contract  as  that  set  up  in  the  answer  as  having 
been  made  by  them  with  the  persons  under 
whom  the  respondents  claim,  as  it  obviously 
amounts  to  a  franchise  for  twenty- five  years; 
and  if  so,  then  it  is  clear  that  it  could  not  be 
granted  by  those  authorities  in  virtue  of  the 
ordinary  powers  possessed  by  such  munici- 
palities. 

Power  to  make  laws  is  vested  in  the  Legis- 
lature, under  the  Constitution  of  the  State,  and 
it  is  very  doubtful  whether  the  Legislative  De- 
partment can  delegate  to  any  other  body  or 
authority  the  power  to  grant  such  a  franchise, 
as  the  exercise  of  that  power  involves  a  high 
trust  created  and  conferred  for  the  benefit  of 
those  who  granted  it,  and  as  the  trust  is  confid- 
ed to  the  Legislature,  it  must  remain  where  it 
is  vested  until  the  Constitution  of  the  State  is 
changed.  Cooley,  Const.  Lim.  117;  Thome  v. 
Cramer,  16  Barb.  112;  Barto  v.  Himrod,  8  N.  Y. 
483;  Parker  v.  Com.  6  Pa.  507;  Sedgw.  Const. 
165;  Wa3rman  v.  Southard,  10  WheaJ^  46. 

*Frandiises,  it  is  conceded,  cannot,  as  a  [^51 
general  rule,  be  granted  by  such  a  corporation, 
and  it  is  clear  that  the  privilege  of  making  a 
railway  or  turnpike,  or  establishing  a  ferry  and 
taking  tolls  for  the  use  of  the  same,  is  a  fran- 
chise, as  the  public  have  an  interest  in  the 
same,  and  the  owners  of  the  privilege  are  liable 
to  answer  in  damages  if  they  refuse  the  use  of 
the  same,  without  any  reasonable  excuse,  upon 
being  paid  or  tendered  the  usual  fare.  3  Kent, 
Com.  (11th  ed.),  590;  Willoughby  v.  Horridge, 
16  Eng.  L.  &  £.  437;  Beekman  v.  8.  &  T.  R. 
R.  Co.  3  Paige,  45. 

IV.  Consonant  with  that  view  this  court  held, 
in  the  case  of  Bk.  of  Augusta  v.  Earle,  13  Pet. 
595,  that  franchises  are  special  privileges  era- 
ferred  by  the  government  on  individuals,  and 
which  do  not  belong  to  the  citizens  of  the  coun- 
try generally  of  common  right;  and  that  in  this 
countrv  no  iranchise  can  1^  held  which  is  not 
derived  from  the  law  of  the  State.  Ang.  St 
Ames,  Corp.  (8th  ed.).  2;  State  v.  Armstrong,  3 
Sneed,  634;  Mayor  v.  8helton,  1  Head,  24. 

Contracts,  undoubtedly,  may  be  made  by  su^ 
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muncipalHies  to  the  extent  of  the  authority 
oonfer^d  for  that  purpose  by  the  Legislature, 
but  the  granting  of  a  franchise  is  not  the  same 
thing  as  a  contract,  and  the  exercise  of  such  a 
Dower  cannot  be  upheld  or  vindicated  as  fall- 
ing within  the  same  rule  as  the  power  to  make 
contracts. 

By  the  amendment  to  their  charter,  passed 
February  13th,  1854,  the  authorities  of  the  City 
were  empowered  to  regulate  the  laying  of  rail- 
road  iron  and  the  passage  of  railroad  cars 
through  the  City;  but  the  better  opinion  is, 
that  the  provision  in  that  behalf  relates  to  the 
construction  of  railroad  tracks  and  the  run- 
ning of  railroad  cars  through  the  City  by  incor- 
porated companies  whose  cars  are  propelled  by 
steam,  and  that  it  has  no  reference  whatever  to 
the  construction  or  authorization  of  a  street 
passenger  railway  within  the  corporate  limits, 
as  claimed  by  the  respondents  in  their  answer. 
Sess.  Laws  (1854)  p.  294;  Moses  v.  R.  R  Co. 
21  111.  522. 

Authority  is  also  conferred  on  municipal  cor- 
porations by  the  Code  of  that  State  "to  grant 
Sa*]  privileges  in  the  use  and  "enjoyment  of 
the  streets'*  of  the  municipality;  but  it  would 
be  a  very  forced  construction  to  hold  that  the 
power  to  grant  such  a  franchise  for  twenty- five 
years  is  included  in  that  provision.  Code 
(1858),  p.  303. 

V.  Independently  of  those  provisions,  it  is 
quite  clear  that  the  municipal  authorities  of  the 
City  possessed  no  such  power  as  is  supposed  by 
the  respondents.  Such  corporations  are  usually 
invested  with  the  power  to  lay  out.  open,  alter, 
repair  and  amend  streets  within  the  corporate 
limits;  but  the  rule  is  well  settled  that  by 
virtue  of  those  powers,  without  more,  they  can- 
not grant  to  an  association  of  persons  the  right 
to  construct  and  maintain  for  a  term  of  years 
a  railway  in  one  of  the  streets  of  the  munici- 
pality for  the  transportation  of  passengers  for 
private  gain,  and  that  an  ordinance  or  resolu- 
tion of  the  authorities  granting  such  a  right  is 
void.    Davis  v.  Mayor  N.  Y.  14  N.  Y.  514. 

Special  powers  are  given  to  such  corpora- 
tions to  lay  out,  open  and  repair  streets,  as  a 
trust  vo  be  held  and  exercised  for  the  benefit 
of  the  public,  from  time  to  time,  as  occasion 
may  require,  and  the  general  rule  is,  that 
those  powers  cannot  be  delegated  to  others,  nor 
be  effectually  abridged  by  any  act  of  the  mu- 
nicipal corporation  without  the  express  author- 
ity of  the  Legislature.  Atilhau  v.  Sharp,  27  N. 
Y.  611;  People  v.  Kerf,  27  N.  Y.  188;  Elliott  v. 
F.  A  AV.  R.  R,  32  Conn.  570;  Wager  v.  R.  R. 
25  X.  Y.  526;  People  v.  R.  R.  45  Barb.  63;  Street 
Railway  v.  Cummingsville,  14  Ohio  St.  523; 
State  V.  Hoboken,  1  Vroom,  225. 

^lunicipal  corporations  are,  doubtless,  invest- 
ed with  subordinate  legislative  powers,  to  be 
exercised  in  the  passage  of  ordinances  for  local 
purposes  connected  with  the  public  good,  but 
they  are  merel  v  derivative,  and  are  subject  at 
all  timea  to  the  legislative  control.  2  Kent, 
ConL  11th  ed.  317;  Rogers  v.  Burlington,  3  Wall. 
663,  18  L.  ed.  82. 

VL  Suppose,  however,  the  authority  to  make 
the  contract  set  up  in  the  answer  of  the  re- 
spondents may  be  derived  from  the  statutory 
provisions  to  which  reference  is  made,  still  the 
53*1  'court  is  of  the  ooinion  that  the  decree  of 
iho  state  court  should  be  affirmed  upon  two 
gromuls,  which  will  be  separately  and  briefly 
JU  W.\LL. 


explained.  (1)  Because  the  supposed  contract 
with  the  persons  under  whom  the  respondents 
claim,  was  never  perfected  between  those  per- 
sons and  the  city  authorities.  (2)  Because  the 
respondents  fail  to  show,  even  if  it  be  admitted 
that  the  contract  between  those  parties  was 
perfected,  that  the  city  authorities  ever  con- 
sented to  accept  the  respondents  as  the  success* 
ors  of  the  supposed  prior  contracting  party. 

1.  Examined  carefully,  the  evidence  will 
show  that,  at  everv  stage  of  the  negotiations, 
something  remained  to  be  done  to  complete  the 
contemplated  arrangement. 

Prior  to  the  22d  of  November,  1850,  the  prop- 
er authorities  of  the  City  passed  an  ordinance 
proposing  to  grant  the  right  to  construct  and 
operate  street  railroads  for  the  transportation 
of  passengers  in  cars  to  be  drawn  by  horses  or 
mules,  for  twenty-five  years  from  the  passage 
of  the  ordinance.  Bids  were  subsequently  in- 
vited for  that  purpose,  and  the  persons  before 
named  submitted  four  propositions  as  bids  for 
the  contract.  On  the  20th  of  the  same  month, 
the  City  Council  authorized  the  Mayor  and  Cor- 
poration attorney  to  close  a  contract  with  those 
persons  to  construct  such  a  railway  on  certain 
streets  and  on  certain  prescribed  terms  — they 
to  pay  to  the  City  the  sum  of  $127^00,  at  the 
times  and  on  the  terms  named  in  their  second 
proposition.  But  the  city  authorities  reserved 
the  right  to  determine  what  description  of  rails 
and  weight  of  iron  should  be  used  by  the  con- 
tractors, and  the  stipulation  was  that  they 
should  give  a  bond  to  the  City  in  the  sum  of 
$25,000,  to  indemnify  the  aty  and  individuals 
against  damage.  Subsequent  proceedings  in- 
tervened before  any  further  action  was  taken 
under  that  resolution. 

Kirk  and  Small,  professing  to  act  in  behalf 
of  the  Association  called  the  People's  Passenger 
Railroad  Company  of  Memphis.  December  2, 
1850,  addressed  a  letter  to  the  Mayor  and  Al- 
dermen of  the  City,  accepting  the  grant  of  the 
streets  *named  as  set  forth  in  the  '^general  [^54 
railroad  ordinance"  and  in  the  aforesaid  reso- 
lution, subject  to  the  terms,  conditions,  privi- 
leges and  restrictions  of  said  ordinance  and  res- 
olution, and  expressing  their  readiness  to  sign 
a  contract  embodying  those  terms  and  condi- 
tions. 

Permission  was  given  by  the  city  authorities 
to  those  persons,  on  the  8th  of  the  same  month, 
to  procure  for  themselves  an  Act  df  incorpora- 
tion, provided  it  did  not  change  the  conditions 
of  their  proposition,  and  was  granted  subject 
to  the  consent  of  the  City,  and  was  so  friimed 
as  not  to  prevent  any  other  company  from 
building  street  railroads.  They  were  accord- 
ingly incorporated  February  11,  1860,  and  the 
Act  of  incorporation  provides,  as  before  ex- 
plained, that  the  respondents,  "with  the  con- 
sent of  said  City,"  may  exercise  the  powers 
described  in  the  4th  section  of  the  charter.  No 
contract  was  ever  executed  between  the  persons 
before  named  and  the  city  authorities,  and  no 
further  efforts  were  made  to  complete  the  pro- 
posed arrangement  until  after  the  Act  of  in- 
corporation was  passed. 

Granted  and  accepted,  as  the  charter  was,  on 
the  condition  that  the  respondents  should  secure 
the  consent  of  the  City,  before  they  could  ex- 
ercise the  franchise  in  question,  they  are  not  at 
liberty  to  set  up  any  other  theory.  Conclusive 
proof  that  the  original  arrangement  was  not 
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concluded,  U  exhibited  In  the  letter  of  the  pre*- 
ident  And  Keretmzj  of  the  rcBpondent  CorpoT»- 
tion,  written  mfter  the  reapondents  were  organ- 
ized, and  ftddreised  to  the  Board  of  Mayor  and 
Alderman,  in  which  the;  refer  to  a  contract  as 
one  prepared  iiy  the  Corporation  attomej,  and 
■ay  that  they  are  authorized  to  sign  the  eon- 
tract  OQ  the  part  of  the  Corporation.  They  aa; 
they  are  prepared  to  give  the  required  bonds  »» 
MioD  aa  the  contract  is  executed,  but  they  do 
not  pretend  that  any  draft  of  a  contract  wa» 
ever  before  presented  to  tlie  city  authorities. 

Nothing  of  the  kind  ia  suggested  in  the  com- 
munication, but  they  speak  of  the  contract  as 
one  prepared  "for  our  signature"  and  the  bid 
as  "our  bid,"  assuming  throughout  that  the 
persons  who  made  the  bid  and  conducted  the 
55*]  negotiations  'and  the  Corporation  re- 
spondents are  identical,  which  ia  a  fatal  mis- 
take. They  are  not  the  aame,  and  it  ia  cEear 
that  the  proposed  contract  between  those  who 
made  the  bid  and  the  City  was  never  completed. 
Governor  v.  Fetch,  10  H.  &.  G.  810;  Musser  v. 
Street  R,  K.  Co.  7  Am.  L.  Reg.  2B4. 

2.  Attempt  is  made  by  the  respondents  to 
give  a  reetricted  construction  to  the  phrase 
"with  the  consent  of  the  said  City,"  as  con- 
tained in  the  4th  section  of  their  charter,  but 
the  court  is  not  able  to  concur  in  that  sugges- 
tion. Briefly  stated,  the  suggestion  is  that 
the  phrase,  aa  properly  construed,  only  re- 
quires that  the  consent  of  the  City  should  be  ob- 
tained in  case  the  Company  should  desire  to 
construct  railivaya  on  stieets  other  than  those 
designated  in  the  contract,  but  it  is  not  possible 
t*  adopt  that  construction  of  the  pbraae.  On 
the  contrary,  it  ace  me  clear  that  the  franchise 
described  in  the  4th  aection  was  granted  subject 
to  tbe  condition  precedent  that  the  respondents 
should  obtain  the  consent  of  the  City  to  use 
the  streets  for  the  purpose  therein  described. 
Walker  v.  Devereaux,  4  Faige,  Ch.  261.  Grant- 
ed on  that  condition,  the  charter  would  not 
avail  the  respondents  in  this  case  even  if  it 
appeared  that  the  consent  to  that  effect  had 
been  given  to  the  two  persona  who  made  the 
bid  and  conducted  the  negotiations  antecedent 
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incorporated  company  in  their  stead,  as  the 
Legislature  might,  for  good  reasons,  require 
that  such  consent  should  be  again  given  after 
the  iranchise  was  granted;  and  as  such  consent 
was  never  obtBin«l,  it  is  quite  clear  that  the 
decree  of  the  state  court  must  be  affirmed.  In- 
fluenced bv  that  view  of  the  case,  the  court 
does  not  think  it  necessary  to  refer  to  the  sub- 


the  parties  to  the  suit,  and  not  of  general  in- 

I  am  instructed  to  say  that  the  Chief  Justice 
and  Mr.  Justice  Nelion  concur  in  this  dissent. 

THE  BOARD  OF  PRESmENT  AND  DIREC- 
TORa  OF  THE  ST.  LOUIS  PUBLIO 
SCHOOLS,  PIH.  in  Err., 

DAVID  R.  RISLEY  and  Sarah  R.  Risley,  by 
her  Curator,  George  D.  Humphreys,  Legal 
Representative  of  William  Rialey,  Deoeaaed, 
and  SAHE 

ilARY  FRITZ,  formerly  Mary  Schoenthaler, 
and  Georee  Bay  ha,  Administrator  of  Q. 
Schoenthaler,  Deceased. 

(See  S.  C.  10  WalL  91-lia.) 
Riparian  rights — boundary  of  St.  Louis — ripa- 
rian  proprietors— Act  of   Congress — Instruc- 
tions to  jury — Chouteau's  map. 

live  nor 

ifbo'uniie^  of  the   Citj  ot  St.   Loula 

aod  the  esatem  line  of  ttie  out.boundsrj  eitendnl 
to  the  middle  ol  tbe  chaonel  of  the  ulsstsalppl 
Klver. 

Where  a  street,  towpath  or  [isssaEewa;  or  otber 
open  spice,   was  permanently  established  for   tbe 


praiirietora  ot  the  land  between  that  block  and  tbe 

The  Act  of  CoDgreas  ot  June  13,  1812,  did  not 
bave   the   elect   to   change   the   houadarles   of   the 

Wliere  the  Instructions  given  to  the  Jorj  are 
Bufllclent  to  prfsent  the  whole  eootrovepsj  to  tbtJr 
consideration,  In  clear  and  unamhlgnous  lerma,  II 
la  no  nuse  lot  tlie  reversal  of  a  Judgment  M 
abow  that  prayera  for  Instmetlons  not  given  by  the 
court   were   correct   In   tbe  stHtract. 

Cbouteau'i  man  Is  evidence  ot  title,  but  la  hC 
as  a   muniment  of   title,   conclusive   In    Itself. 

[Noa.  27,  28.] 
Argued  Jan.   19,   1S70.     Decided  Feb.   7,   ISTO. 

IN  ERROR  to  the  Supreme  Court  of  the  Stats 
of  Missouri. 
The  petitions  in  these  cases  were  filed  in  the 
St.  I«uiB  Land  Court  by  the  plaintiff  in  error, 
for  the  recovery  of  certain  lands.  The  lands 
in  question  were  formed  by  alluvial  accretion 
on  the  bank  of  the  Hississippi  River  by  the 
Qood  of  1814,  as  shown  by  this  diagram; 
(A) 


it 
_  a' character  to 

give  any  difTerent  aspect  to  the  controversy. 
Decree  affirmed. 


•equent  proceedings  between  the  partiei 
is  clear  that  none  of  them  are  of  a  chars 


Mr.  Justice  Davis  dissenting: 

I  cannot  assent  to  the  opinion  just  delivered. 
I  think  there  is  in  this  case  a  contract  between 
the  People's  Passenger  Railway  Company  and 
the  City  of  Memphis,  which  cannot  be  im- 
paired bv  state  legislation. 

I  have  not  thought  it  necessary  to  examine  the 
question  at  length  aa  it  iaonly  of  importance  to 


h-OTK.— Street  or  road  between  granted  land  and 
rater's  edge  a>  sSeetlng  rigbt  to  accretlone— sea 
ote,  B8  L.K.4.  208.  _  n    e 
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The  defendants  claimed  title  thereto  by  ac- 
cretion, on  the  ground  that  the  river  was  a 
boundary  to  their  lots.  The  plaintiff,  on  the 
contrary,  claimed  that  the  lots  of  the  defendants 
had  never  extended  quite  to  the  river,  and,  con- 
seouently,  could  not  receive  this  augmentation. 

The  plaintiff,  as  evidence  on  this  point,  of- 
fered a  certain  map  called  "Chouteau's  map,' 
and  claimed  it  to  fa«  conclusive. 

This  represented  a  strip  of  land  between  the 
said  lots  and  the  river  as  follows: 

(B) 
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Other  evidence  on  this  point  was  offered  by 
both  parties.  The  plaintiff's  title  was  conceded 
to  be  good,  unless  the  defendants  could  estab- 
lish their  claim  above  mentioned. 

The  instructions  to  the  jury  wore  as  follows: 

The  jury  are  instructed  that  the  calls  for  the 
Mississippi  River,  in  the  deeds  of  conveyance 
read  in  evidence  from  one  private  individual 
to  another  private  individual,  do  not  create  ri- 
parian rights. 

The  eastern  boundary  line  of  the  Corporation 
of  St.  Louis  of  1809,  read  in  evidence,  and  the 
eastern  line  of  the  out  boundary  of  Dec.  8,  1840, 
read  in  evidence,  both  extend  to  the  eastern 
boundary  of  Missouri,  which  is  the  midille  of  the 
main  channel  of  the  Mississippi  River. — tiiven. 

If  the  jury  believe  from  the  evidence,  that  a 
street,  or  tow-path,  or  passway  or  other  open 
Hpace  was  permanently  established  for  the  pub- 
lic use  between  the  Mississippi  River  and  the 
most  eastern  row  of  lots,  of  whica  block  44  was 
10  Wall. 


one,  in  the  former  Town  of  St.  Louis,  when  said 
town  was  first  laid  out  or  established  or  found- 
ed there,  and  in  that  case  the  owners  or  claim- 
ants of  said  lots  or  blocks  are  not  riparian  pro- 
prietors of  the  lands  between  said  lots  or  blocks 
and  said  river. — Given. 

If  the  jury  believe  from  the  evidence  that  a 
street  or  towpath,  or  passway,  or  other  open 
space  was  permanently  established  for  tne  use 
of  the  public  between  the  Mississippi  River  and 
the  most  eastern  row  of  lots  or  blocks  (of  which 
block  44  was  one),  in  the  former  Town  of  St. 
Louis,  then  said  town  was  first  laid  out  or  es- 
tablished or  founded,  and  that  the  river  after 
that  time  washed  aw^ay  the  land  so  that  the 
western  edge  or  bank  thereof  was  west  of  said 
road,  or  towpath,  or  passway,  or  other  open 
space,  and  west  of  the  eastern  boundary  fine 
of  said  lot  or  block;  and  that  afterwards  the 
•river  receded  so  that  the  present  western  edge 
or  bank  thereof  is  no  turther  west  than  when 
said  town  was  first  laid  out,  established  or 
founded,  the  owners  of  said  lots  are  not  enti- 
tled to  riparian  rights. — Given. 

If  the  jury  believe  from  the  evidence  that  a 
street  or  towpath,  or  passway  or  other  open 
space  was  permanently  established  for  public 
use  between  the  Mississippi  River  and  the  east- 
ern row  of  lots  or  blocks  (of  which  block  44 
was  one),  as  said  town  existed  prior  to  Dec.  20, 
1803,  then  and  in  that  case,  the  owners  or 
claimants  of  said  lots  or  blocks  are  not  riparian 
proprietors  of  the  land  between  said  block  or 
blocks  and  said  river. — Given. 

Plaintiff  also  asked  the  court  to  give  the  fol- 
lowing instructions  to  the  jury,  which  the  court 
refused  to  give: 

If  the  jury  believe  from  the  evidence  that 
block  44  in  the  former  Town  of  St.  Ix)uis  was 
by  the  United  States  survey  surrounded  on  all 
sides  by  streets,  and  that  said  survey  has  from 
the  time  of  the  recording  and  approving  of  the 
same,  stood  as  an  approved  survey  without  ap- 
peal, the  owners  of  the  lot  in  said  block  thus 
surrounded  are  estopped  from  claiming  any 
ground  beyond  the  street  which  is  by  said  sur- 
vey made  its  eastern  boundary. 

The  jury  will  find  for  thf  plaintiffs,  if  they 
believe  from  the  evidence  that  all  the  maps, 
plats,  surveys,  deeds  and  other  ducuments  and 
instruments  read  in  evidence  by  the  plaintiff 
are  genuine,  and  that  t^ie  premises  in  contro- 
versy are  not  within  the  boundaries  of  any  land 
confirmed  by  any  person  or  persons,  but  are 
within  the  boundaries  of  the  Corporation  of 
1800,  read  in  evidence,  and  within  the  out- 
boundary  of  Dec.  8,  1840,  read  in  evidence,  and 
within  the  school  assignment,  being  survey  No. 
400.  read  in  evidence,  and  within  the  boundaries 
of  the  land  described  in  the  deed  from  the  City 
of  St.  Louis  to  the  plaintiff,  read  in  evidence. — 
Refused. 

All  streets,  walls,  avenues,  alleys,  passways 
and  other  thoroughfares  in  towns  and  cities  are 
presumed  to  have  been  established  for  the  pub- 
lic use,  and  those  who  wish  to  show  the  con- 
trary must  prove  it.  If,  therefore,  the  jury  be- 
lieve from  the  evidence  that  there  was  a  street, 
tow-path,  passway  or  other  open  space  in  the 
former  Town  of  St.  Louis,  between  the  Missis- 
sippi River  and  the  more  eastern  row  of  lots  or 
blocks  (of  which  44  was  onei,  such  street,  tow- 
path,  passway  or  other  open  aipace,  the  jury 
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will  presume  was  established  for  the  use  of  the 
public,  and  not  affected,  impaired  or  interfered 
with  by  riparian  rights,  unless  the  contrary 
be  proven  to  their  satisfaction. — ^Refused 

If  the  jury  believe  from  the  evidence  that  in 
accordance  with  the  plain  of  the  former  Town 
of  Sc.  Louis  as  the  same  was  first  laid  out,  es- 
tablished or  founded,  there  was  between  the 
most  eastern  row  of  blocks  and  the  Mississippi 
River  from  Plum  Street  to  Hazel  Street  a  space 
of  ground  left  for  a  street,  road,  tow-patn  or 
levee,  or  dedicated  to  any  other  use  common 
to  the  inhabitants  thereoi,  or  to  the  public  use, 
then  the  lots  in  said  blocks  are  not  riparian  and 
not  entitled  to  alluvion. — ^Refused. 

If  the  iury  believe  from  the  maps  and  plans 
and  all  the  other  evidence  in  the  case  that  the 
Spanish  authorities  intended  to  leave  a  space 
from  Plum  Street  to  Hazei  Street  in  the  former 
Town  of  8t  Louis  between  the  most  eastern 
tier  of  blocks  (of  which  block  44  is  one)  and 
the  Mississippi  River,  for  a  continuation  of 
Main  Street  or  Front  Street,  or  for  any  other 
public  purpose,  then  the  lots  in  said  block  have 
no  riparian  rights. — Refused. 

The  jury  are  instructed  to  disregard  all  parol 
evidence  failing  to  establish  a  boundary  of  a  lot 
varying  from  that  of  the  other  lots  in  the  same 
tier,  if  they  are  satisfied  from  all  the  other  evi- 
dence in  the  cause  that  such  uniformity  was  a 
part  of  the  plan  of  the  Spanish  Town  of  St. 
Louis. — ^Refused. 

The  jury  are  instructed  that,  as  a  question  of 
law  the,  owners  of  lots  in  the  Town  of  St. 
Louis,  as  the  said  town  existed  prior  to  Dec.  20, 
1803,  have  never  had  any  riparian  rights. — ^Re- 
fused. 

If  the  jury  believe  from  the  evidence  that  the 
defendants  claim  under  a  confirmation,  and  that 
the  survey  of  such  confirmation  does  not  call 
for  the  river  as  a  boundary,  they  are  estopped 
by  said  survey,  and  cannot  claim  any  rights  as 
a  riparian  proprietor. — Refused. 

If  both  the  confirmations  and  the  surveys  of 
the  United  States  to  private  individuals  for  the 
most  eastern  row  of  lots  west  of  the  premises 
in  controversy  do  not  call  for  the  Mississippi 
River  as  a  boundary,  then  the  owners  of  said 
lots  are  not  entitled  to  said  premises  as  riparian 
proprietors. — Refused. 

If  the  jury  believe  from  the  evidence  that 
prior  to  Dec.  20,  1823,  there  was  a  road  or  pass- 
way  between  the  front  row  oi  the  lots  in  the 
former  Town  of  St.  Louis  and  Mississippi  River, 
and  that  the  river  after  that  time  washed  away 
the  land  so  that  the  western  edge  or  bank 
thereof  was  west  of  said  road  or  passway  and 
west  of  the  eastern  boundary  line  of  sail  lots, 
and  that  afterwards  the  river  receded,  so  that 
the  present  western  edge  or  bank  thereof  is  no 
farther  west  than  where  it  was  prior  to  Dec.  20, 
1803,  the  owners  of  said  lots  are  not  entitled  to 
riparian  rights. — ^Refused. 

As  the  concession,  confirmation  and  survey 
to  Louis  Ride  or  his  representatives  call  for  a 

eirmanent  road  on  the  east,  neither  the  said 
ide,  nor  his  representatives,  nor  anyone  claim- 
ing by,  through  or  under  him  or  them,  can 
claim,  any  riparian  rights. —  Refused. 

It  is  only  the  Acts  and  proceedings  of  the 
Spanish  Government  which  have  been  confirmed 
by  the  United  States,  the  Acts  and  proceedings 
of  the  United  States  itself  that  can  give  or  ere- 
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ate  riparian  rights  or  any  other  rights  in  or  to 
the  land  in  dispute.  No  Act  or  proceeding  of 
the  Corporation  of  the  City  of  St.  Louis,  or  of 
any  private  individual,  can  give  or  creace  any 
such  right  or  rights. — Refused. 

The  whole  or  any  part  of  a  Spanish  conces- 
sion, which  has  not  been  confirmed  by  the  Unit- 
ed States,  does  not  grant  or  convey  any  right, 
title  or  interest  in  or  to  any  lands. — Refused. 

The  defendant  in  the  cause  has  set  up  no 
title  in  nimself,  or  those  whom  he  represents, 
or  under  whom  he  claims;  but  seeks  to  main- 
tain his  possession  as  a  mere  intruder,  by  set- 
ting up  a  title  in  third  persons  with  whom  be 
has  no  privity.  In  such  a  case  it  is  incumbent 
upon  the  party  setting  up  the  defense,  to  estab- 
lish the  existence  of  such  an  outstanding  title 
beyond  all  controversy.  It  is  not  sufficient  for 
him  to  show  that  there  may  possibly  be  such  a 
title;  if  he  leaves  it  in  doubt,  that  is  enough  lor 
the  plaintiff.  Where  the  plaintiff  has  a  prima 
facie  good  title,  he  has  a  right  to  rely  on  such 
title,  and  is  not  bound  to  furnish  any  evidence 
to  assist  the  defense.  It  is  not  incumbent  on 
him  negatively  to  establish  the  non-existence  of 
such  an  outstanding  titie,  but  it  is  the  duty  of 
the  defendant  to  make  its  existence  certain. — 
Refused. 

To  the  refusal  of  the  court  to  give  the  said 
last  mentioned  instructions,  the  plaintiff  at  the 
time  excepted. 

Defendant's  instructions. 

At  the  request  of  the  defendant  the  court 
gave  the  following  instructions  to  the  jury: 

1.  If  the  jury  find  from  the  evidence  that 
prior  u>  and  on  Dec  20,  1803,  Madame  Charle- 
ville  inhabited,  cultivated  and  possessed  a  lot 
of  ground  in  the  Town  of  St.  Louis,  being  part 
of  the  present  City,  block  44,  and  bounded  on 
the  west  by  the  present  Second  Street,  on  the 
north  by  the  present  Lombard  Street,  on  the 
east  by  the  Mississippi  River,  and  on  the  south 
by  the  north  line  of  the  lot  of  Leveille  which, 
was  parallel  to  Lombard  Street,  that  said  ^lad- 
ame  Charleville  claimed  title  to  said  lot,  and 
she  and  those  deriving  title  under  her  continued 
to  inhabit,  cultivate  and  possess  said  lot,  down 
to  June  13,  1812,  that  river  accretions  have  been 
made  to  said  lot  along  its  eastern  line,  and  the 

{>remises  sued  for  are  a  part  of  such  accretions, 
ying  between  the  north  and  the  south  lines  of 
said  lot,  extended  to  the  river  in  its  present 
position,  then  the  plaintiff  cannot  recover,  and 
the  jury  must  return  a  verdict  for  the  defend- 
ant.— Given. 

2.  The  circumstances  that  a  passageway  or 
tow-path  existed  along  the  river  bank  will  not 
affect  the  right  of  the  parties,  if  the  jury  be- 
lieve that  the  same  was  kept  up  at  the  charge 
and  risk  of  the  proprietor  of  the  lot;  that  it 
followed  the  changes  of  the  river,  going  to  the 
east  or  west  as  the  river  receded  from  or  en- 
croached upon  the  lot,  and  that  the  eastern  in- 
closure  of  the  proprietor  was  advanced  or  set 
back  with  such  changes. — Given. 

3.  If  the  jurv  believe  from  the  evidence  that 
the  claim  confirmed  to  and  surveyed  for  the 
representatives  of  Louis  Ride,  as  shown  in  evi- 
dence by  the  plaintiff,  was  another  and  dif- 
ferent claim  from  taat  under  which  3Iadame 
Charleville  inherited,  cultivated  and  possessed 
her  lot  in  block  44,  and  that  said  lot  claimed  by 
and  confirmed  to  the  reurcsentatives  of  Ride 
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was,  in  truth,  locally  situated  in  another  and 
different  block,  then  the  jury  ought  wholly  to 
reject  the  confirmation  and  survey  for  the  rep- 
resentatives of  Ride,  as  being  irrelevant  to  the 
matter  in  controversy  in  this  suit. — Given. 

To  the  giving  of  which  said  instructions  due 
the  defendant,  the  plaintiff  at  the  time  objected 
and  excepted. 

Judgment  having  been  given  for  the  defend- 
ants, the  plaintiff  took  an  appeal  to  the  Su- 
preme Court  of  the  United  States,  by  which  the 
said  judgment  was  affirmed. 

Whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  M.  Blair  and  F.  A.  Dick,  for 
plaintiff  in  error: 

The  legal  effect  of  plaintiff's  evidence  of  title 
being  the  assignment  to  the  schools,  is  fully 
stated  in  the  case  of  Kissell  v.  The  Schools,  18 
How.  21,  15  L.  ed.  325.  This  court  says:  "We 
are  of  the  opinion  that  the  certificate  of  the 
Surveyor-General  ...  is  recor.d  evidence 
of  title,"  .  .  .  and  it  is  not  open  to  the 
courts  "to  inquire  whether  the  lands  set  apart 
were  or  were  not  lots  of  the  description  re- 
ferred to  in  the  statutes.  The  parties  inter- 
ested have  agreed  that  this  land  was  a  school 
lot,  and  here  the  matter  must  rest,  unless  some 
third  person  can  show  a  better  title." 

In  Jones  v.  Soulard,  24  How.  41,  16  L.  ed. 
604,  the  school  title  was  again  sustained  by 
this  court,  and  also  in  very  many  cases  by  the 
Supreme  Court  of  Missouri.  See  Kissell  v.  The 
Schools,  16  Mo.  553,  582,  where  the  court  says: 
"And  where  the  party  produces  the  designation 
to  the  schools  of  a  particular  lot,  ...  he 
has  shown  a  legal  title  complete  in  form,  and 
it  devolves  on  the  opposing  claimant  to  de- 
fend himself  by  showmg  a  fctter  title." 

The  defendant,  therefore,  had  the  burden  of 
proof  thrown  upon  him. 

His  title  was  under  the  same  Act  of  Con- 
gress that  gave  plaintiff  title. 

An  Act  passed  May  26,  1824,  made  it  the 
duty  of  the  Surveyor  General  '*to  convey,  des- 
ignate and  set  apairt  to  the  said  town  so  many 
of  the  vacant  lots  for  the  support  of  schools" 
(as  were  reserved  in  the  Act  of  1812),  and  not 
exceeding  one  twentieth  of  the  whole  lands  in- 
cluded in  the  general  survey  of  such  town,  ac- 
cording to  the  provisions  of  the  2d  section  of 
the  Act  of  1812. 

This  Act  is,  in  all  its  provisions  binding 
upon  individual  owners,  and  they  must  take 
their  titles  subject  to  the  survey  it  calls  for; 
what  it  reserved  to  the  United  States  was,  and 
continued  to  be,  public  land,  and  the  surveys 
it  required  became,  when  made  muniments  of 
title. 

Although  the  Act  is  deficient  in  not  providing 
for  surveys  to  designate  for  individual  owners 
the  lots  granted  to  them,  as  stated  in  Guitard 
V.  Stoddard,  16  How.  494,  yet  it  does  require 
surveys  which  shall  show  the  boundaries  oi  the 
towns  and,  with  the  Act  of  1824,  surveys  des- 
ignating what  portion  of  the  public  lands  are 
granted  to  the  schools.  These  surveys,  when 
made,  are  conclusive  evidence  under  the  Acts 
of  Congress,  of  what  are  public  lands.  The 
United  States  reserved  the  power  to  designate 
what  it  so  granted  to  the  schools,  and  when 
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designated  the  title  passed.  This  is  settled  in 
Kissell  V.  The  Schools,  18  How.  19,  15  L.  ed. 
324,  and  there  is  nothing  in  the  Act  to  ex- 
cept the  individual  claimants  under  it  from 
the  proper  legal  effect  of  the  survey. 

The  plan  of  the  town  established  by  Chou- 
teau's map,  and  which  is  stated  as  authorita- 
tive by  the  Supreme  Court  of  Missouri,  in 
Smith  v.  The  City  (see  21  Mo.  36),  excludes 
any  individual  owner  from  the  river,  and  thus 
cuts  off  private  riparian  rights.    30  Mo.  304. 

The  defendants,  to  avoid  this  result,  attempt 
to  prove  another  plan  of  the  town,  by  showing 
that  the  street  along  the  rear  of  their  lots 
shifted  east  and  west,  as  the  river  receded  or 
encroached. 

But  the  little  passage  way  spoken  of  by  the 
witnesses  was  not  the  public  space  marked  on 
Chouteau's  map. 

The  court  below  also  refused  all  instructions 
which  declared  that  the  United  States  con- 
firmations and  surveys  were  the  best  evidence 
in  location. 

The  reservation  in  the  2d  section  of  the  Act 
of  1812  is  as  complete  a  bar  to  the  accrual  of 
any  adverse  title  as  a  direct  grant  of  title 
would  be,  on  the  principle  settled  in  Wilcox  v. 
Jackson,  13  Pet.  498. 

The  Act  of  1812  operates  on  the  possession 
prior  to  uecember,  1803.  Testimony  to  prove 
such  possession,  with  a  view  to  the  establish- 
ment of  title  under  the  Act,  should  have  been 
restricted  to  that  date.  It  was  a  misconstruc- 
tion of  the  Act,  to  admit  testimony  referring 
to  a  later  date,  to  establish  riparian  rights  in 
the  defendants. 

The  first  instruction  given  for  defendant  said 
that  Madame  Charleville,  prior  to  Dec.  20, 
1803,  possessed  a  lot,  part  of  present  block  44, 
bounded  east  by  the  river,  and  claimed  title  to 
it,  and  that  river  accretions  have  been  made  to 
said  lots,  embracing  the  premises  in  dispute, 
the  jury  must  find  for  the  defendant. 

This  instruction  overlooks  the  consideration 
that  it  was  proper  for  the  court  to  declare  that 
the  plan  of  the  Town  of  St.  Louis  was  evidence 
of  the  limits  of  the  lot.  It  is  a  matter  of  law 
which  the  jury  may  or  may  not  know,  that 
the  rightful  occupancy  of  a  lot  could  not  ap- 

{>Iy  to  public  ground ;  and  it  is  also  a  matter  of 
aw  that  a  public  map  or  plan  of  the  town,  and 
documentary  evidence,  consisting  in  the  ar- 
chives of  the  government,  which  are  the  proof 
of  authoritative  public  proceedings,  are  binding 
upon  the  entire  State,  including  all  the  indivi- 
duals thereof. 

The  position  of  the  plaintiff  is,  that  there 
could  have  been  no  "rightful  claims"  to  tho 
public  space  on  Chouteau's  map,  in  front  of 
this  blocK;  and  that  even  if  there  was  proof  of 
its  occupation  (which  there  is  not),  such  occu- 
pation would  have  given  no  title,  and  a  fortiori 
there  could  be  no  title  founded  on  possession 
to  the  water's  edge,  after  the  submersion  of 
this  public  street  or  space. 

The  jury  were  further  misled  by  the  second 
instruction  given  (No.  147),  which  directed 
their  minds  to  the  shifting  passageway  along 
the  shore,  on  the  top  of  the  bank,  as  one  of 
the  features  of  the  case. 

Mr.  Thos.  T.  Gantt,  for  defendants  in  er- 
ror: 

The  first  instruction  for  the  defendant  mere- 
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]y  tells  the  jury  that  a  lot  bounded  on  the  river 
goes  to  the  middle  of  its  channel. 

The  second  instruction  is  in  full  conformity 
with  the  most  approved  authorities. 

See  Smith  v.  Schools,  30  Mo.  290;  Municipal- 
ity V.  Ck)tton  Press,  18  La.  236. 

This  rule  is  perfectly  consistent  with  what 
is  laid  down  by  Sir  Matthew  Hale  in  his  cele- 
brated treatise.  He  says  distinctly  (ch.  11), 
that  if  the  streams  to  which  lands  adjoin  be 
navigable,  then  "Whether  they  be  fresh  or  salt ; 
whether  they  flow  or  reflow  or  not,  they  are 
prima  facie  publici  juris."  "Not  in  respect  to 
the  propriety  (proprietorship,  we  would  say 
now),  but  to  the  public  use.**  That  is  to  say, 
the  public  has  the  right  to  float  boats  or  vessels 
on  the  waters  of  such  streams.  This  is  an  ease- 
ment, the  exercise  of  which  is  no  trespass  to 
the  proprietor  of  thr  adjoining  land. 

The  third  instruction  to  the  jury  was,  that  if 
the  lot  occupied  by  Madame  Charleville  was  a 
difFerent  lot  from  that  which  had  been  granted 
to  Louis  Ride  by  the  concession  given  in  evi- 
dence, then  the  boundaries  of  Louis  Ride*s  lot 
were  of  no  consequence  in  the  present  contro- 
versy. 

The  defendants  in  error  gave  evidence  show- 
ing plainly  that  the  lot  described  in  the  conces- 
sion to  Ride  lay  in  a  difl'erent  and  distant  part 
of  the  town  from  that  where  Madame  Gharle- 
vil1e*s  land  lay. 

But  besides  these,  the  plaintiff  below  asked 
in  one  batch  fourteen  other  instructions,  all  of 
which  the  court  refused,  and  to  this  refusal  the 
plaintiff  excepted.  I 

The  undersigned  is  doubtful  or  the  propriety  ' 
of  saying  anything  by  way  of  comment  on  this 
ruling.  It  has  been  declared  by  this  court  to 
be  a  "settled  rule  that  if  a  series  of  proposi- 
tions be  embodied  in  instructions,  and  the  in- 
structions are  excepted  to  in  a  mass,  if  any  one 
of  the  propositions  be  correct,  the  exception 
must  be  overruled." 

.lohnston  v.  Jones,  1  Black,  210,  17  L.  ed 
117. 

This  was  a  case  in  which  the  whole  series  of 
instructions  had  been  given  to  the  jury.  Some 
one  of  them  (it  seems  to  be  assumed),  may 
have  been  open  to  criticism;  but  because  of 
the  vagueness  of  the  exception,  the  criticism 
cannot  be  heard,  it  is  much  within  this  rule  to  i 
liold  that,  if  a  series  of  propositions  be  embod- 
ied in  instructions  tendered  and  refused,  the 
exception  to  the  refusal  of  the  mass  will  be 
overruled,  if  a  single  faulty  instruction  be 
found  among  them. 

The  first  of  these  instructions  declares  that, 
if  the  land  now  known  as  block  44  was  at  any 
time  designated  by  a  **United  States  survey,*' 
in  which  it  was  surrounded  on  all  sides  by 
streets,  and  that  the  owners  of  lands  therein 
have  not  appealed  against  the  approval  of  that 
survey,  then  they  are  estopped  from  claiming 
any  land  beyond  those  streets. 

It  is  difficult  to  say  what  legal  principle  was 
in  the  mind  of  the  framer  of  this  instruction. 
Possibly  the  case  of  Smith  v.  The  Schools,  30 
Mo.  301  was  what  he  was  thinking  of.  But  if 
so,  the  point  of  that  decision  was  entirely 
missed.  It  must  be  remembered  that  there  are 
fio  United  States  surveys  of  city  blocks  as  such. 
"What  docs  occur,  when  a  United  States  sur- 
veyor speaks  of  a  city  block,  is  simply  this: 
354 


When  United  States  surveys  are  made  of  con- 
firmations within  the  city,  the  surveyor  repre- 
sents on  his  plats  the  exterior  lines  of  the 
block  as  established  by  municipal  authority; 
but  this  is  only  for  convenience  of  reference 
and  the  easy  ascertainment  of  the  position  of 
the  property.  In  many  cases,  the  confirmations 
surveyed  extend  beyond  the  block.  In  the  in- 
stance of  block  44,  however,  the  surveys  of  the 
confirmation  do  not,  as  made,  reach  to  the  ex- 
terior lines.  The  utmost  that  can  be  inferred 
from  a  surveyor's  plat  is,  that  when  he  made 
his  surveys  a  few  years  ago  (for  aught  that  ap- 
pears in  this  instruction,  it  may  have  been  imme- 
diately before  the  commencement  of  this  act  ion), 
he  found  that  the  city  had  projected  a  street, 
and  he  represented  this  street  on  his  plat.  Ac- 
cording to  the  instructions,  if  the  city  projects 
a  street  traversing  or  separating  into  two  parls 
land  belonging  to  any  person,  and  the  United 
States  surveyor  at  any  time  represents  the 
street  so  projected  on  a  plat  of  survey,  the  own- 
er loses  so  much  of  his  land  as  lies  beyond  the 
street — and  this  without  any  notice  to  him  of 
the  making  of  such  a  survey.  This  proposition 
is  monstrous  and  absurd. 

The  second  insti'uction  refused  was  admira- 
bly calculated  to  puzzle  the  jury. 

The  third  instruction  refused  in  confusing 
and  misleading.  The  presumption  of  which  it 
speaks  would,  in  every  case,  be  one  of  fact, 
not  law. 

The  fourth,  fifth  and  sixth  instructions  re- 
fused rested  upon  the  assumption  that  the  au- 
thorities of  the  Spanish  Government  had  a  fixed 
and  ascertained  plan  for  laying  oflf  the  Town 
of  St.  Louis  in  17G4,  and  that  this  plan  wan  not 
only  immutable,  but  that  a  paper  called  **Chou- 
teau's  map,"  which  was  first  filed  in  the  (rfT.ce 
of  the  Recorder  of  Land  Titles  in  St  Louis  in 
1825,  was  the  authentic,  exclusive  and  infallible 
evidence  of  this  scheme.  All  of  these  assump- 
tions are  wholly  unwarranted. 

The  seventh  instruction  refused  needs  no 
comment;  and  the  eighth  loses  siaiht  of  th^  re- 
peated decisions  of  this  court  and  of  the  courts 
of  Missouri. 

Guitard  v.  Stoddard,  16  How.  494. 

Confirmations  made  by  the  first  section  of 
the  Act  of  June  13,  1812,  are  the  legal  ons-c- 
quences  of  the  judicial  proof  of  the  conditions 
stated  in  that  section,  and  they  require  no  sur- 
vey. The  ninth  instruction  refused  is  clearly 
inapplicable  and  irrelevant.  And  whatever  has 
a  semblance  of  propriety  in  the  tenth,  had  al- 
ready been  given  to  the  jury  in  the  fourth  in- 
struction asked  by  the  plaintifiT  and  given  by 
the  court. 

As  to  the  eleventh,  the  proof  was  plain  that 
the  land  in  controversy  was  not  held  under 
Louis  Ride,  and  the  proper  instruction  on  that 
head  had  been  given.  The  twelfth  and  thir- 
teenth are  irrelevant  and  misleading  abstrac- 
tions, the  giving  of  which  could  have  been  of 
no  sort  of  guidance  to  the  jury. 

The  fourteenth  (and  last)  instruction  of  thii 
refused  batch,  assumes  as  a  fact  what  the  rec- 
ord plainly  disproves. 

It  must  always  appear  when  such  a  refusal 
is  assigned  for  error,  that  for  want  of  the  in- 
struction which  was  refused,  the  jury  was  eith- 
er certainly  or  possibly  misled,  to  the  injury 
of  the  party  excepting.    It  would  be  difficult  to 
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•do  this  in  the  case  at  bar  in  respect  to  any  of 
the  whole  list  of  the  fourteen  instructions  re- 
fused. 

The  city  conveyed  to  the  schools  such  title 
«s  it  had,  and  it  will  be  seen  that  the  inquiry 
reduces  itself  to  this: 

'THd  Madame  Charleville's  lot  in  1803  ex- 
tend to  the  middle  of  the  river?"  If  it  did 
then  the  other  questions  fall,  and  the  lot  in 
controversy  is  an  alluvial  accretion  to  it. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Possession  of  the  Ck>lony  or  Province  of  Lou- 
isiana, ceded  by  France  to  the  United  States 
X07*]  under  the  treaty  of  Cession  •of  the  30th 
•of  April,  1803,  was  formally  delivered  to  the 
United  States  on  the  20th  of  December  of  that 
year;  and  on  the  13th  of  June,  1812,  Congress 
pased  the  Act  making  further  provision  for 
settling  the  claims  to  land  in  the  Territory 
of  Missouri,  the  1st  section  of  which  provides 
to  the  effect  that  the  rights,  titles,  and  claims 
to  town  or  village  lots,  out  lots,  common  field 
lots  and  commons  in,  adjoining  and  belonjsr- 
ing  to  the  several  towns  or  villages  therein 
named,  including  St.  Louis,  in  that  Territory, 
"and  which  had  been  inhabitated,  cultivated  or 
possessed"  prior  to  the  date  of  that  formal  de- 
livery, ''shall  be,  and  the  same  are  hereby  con- 
firmed to  the  inhabitants  of  the  respective 
towns  or  villages  aforesaid,  according  to  their 
several  right  or  rights  in  common  thereto."  2 
Stat,  at  L.  748. 

Lands  confirmed  by  the  Board  of  Commis- 
sioners were  not  included  in  that  section,  and 
the  further  provision  is,  that  the  principal  dep- 
uty-surveyor of  the  Territory  shall  survey  or 
cause  to  be  surveyed  and  marked,  where  the 
same  has  not  been  legally  done,  the  out-boun- 
bary  lines  of  the  said  towns  or  villages,  so  as 
to  include  the  out-lots,  common  field  lots,  and 
commons  thereto  respectively  belonging. 

Provision  having  been  made  in  the  1st  sec- 
tion for  such  surveys,  the  2d  section  provides  I 
that  all  town  or  village  lots,  out-lots  or  com- 
mon fieltl  lots  included  in  such  surveys,  which 
are  not  rightfully  owned  or  claimed  by  private 
individuals  or  held  as  commons  belonging  to 
such  towns  or  villages,  or  selected  by  the  Presi- 
dent for  military  purposes,  ''shall  be,  and  the 
same  are  hereby  reserved  for  the  support  of 
schools  in  the  respective  towns  or  villages 
aforesaid."  not  to  exceed,  however,  one  twen- 
tieth part  of  the  whole  lands  included  in  such 
general  survey. 

Part  of  block  numbered  eight  hundred  and 
fifty -six,  situated  in  the  City  of  St.  Louis,  is 
claimed  by  the  plaintiffs  in  this  case  under  the 
2d  section  of  that  Act,  as  appears  in  the  de- 
scription of  the  tract  set  forth  in  the  petition, 
which  is  in  the  nature  of  an  action  of  eject- 
X08*]  ment  to  recover  possession  *of  the  prem- 
ises. Process  was  duly  issued  and  ser\'ed, 
and  the  defendant  appeared  and  file  an  answer 
in  which  he  denied  that  the  plaintiffs,  at  the 
commencement  of  the  suit,  were  entitled  to  the 
immediate  pos8es«ion  of  the  same,  and  he  also 
denied  that  he,  the  defendant,  did,  at  the  time 
mentioned,  unlawfully  withhold  from  the  plain- 
tiffs the  possession  thereof  as  alleged  in  the  pe- 
tition. 

Application  for  change  of  venue  was  subse- 
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^uently  made  bv  the  plaintiffs,  and  the  cause, 
in  pursuance  of  such  application,  was  trans- 
ferred into  tne  St.  Louis  Circuit  Court,  where 
the  parties  went  to  trial,  and  the  verdict  and 
judgment  were  for  *the  defendant,  and  the 
plaintiffs  excepted  and  removed  the  cause  into 
the  Supreme  Uourt  of  the  State. 

Subsequent  to  the  removal  of  the  cause  into 
the  Supreme  Court,  the  defendant  deceased 
and  his  legal  representatives  became  parties  to 
the  suit,  and  after  hearing,  the  judgment  of  the 
Circuit  Court  of  the  State  was  in  all  things  af- 
firmed, and  the  plaintiff  sued  out  a  writ  of 
error  under  the  26th  section  of  the  Judiciary 
Act,  and  removed  the  cause  into  this  court. 

By  the  bill  of  exceptions  it  appears  that  the 
plaintiffs  in  the  trial  before  the  jury  in  the 
Circuit  Court  of  the  State  introduced  the  fol- 
lowing evidences  of  title  in  support  of  their 
claim  to  the  immediate  possession  of  the  prem- 
ises: (1)  A  copy  of  the  ordinance  dated  No- 
vember 9,  1809,  incorporating  the  Town  of  St. 
Louis.  (2)  Survey  and  plat  of  the  boundary  of 
the  town,  which  purport  to  have  been  made  in 
conformity  to  the  requirements  of  the  1st  sec- 
tion of  the  before  mentioned  Act  of  Congress. 
(3)  School  assigment  numbered  four  hundred, 
and  dated  December  10,  1855,  as  more  fully  set 
forth  in  the  transcript.  (4)  An  Act  of  the 
State  Legislature  approved  November  23,  1857, 
which  it  is  agreed  may  be  read  from  the  print- 
ed volume.  (5)  Copy  of  the  deed  from  the  City 
of  St.  liOuis  to  the  plaintiffs  relinquishing  to 
them  the  land  in  controversy.  (6)  Quitclaim 
deed  from  the  plaintiffs  to  the  City  of  St. 
Louis  relinquishing  their  title  to  certain  tracts 
therein  specified.  (7)  An  Act  of  the  Legislature 
of  .the  State,  approved  March  3,  1851,  en- 
titled *"An  Act  respecting  Swamp  Lands  [*i09 
in  St.  Louis  County."  (8)  Three  Acts  of  Con- 
gress upon  the  subject,  to  wit:  the  Act  passed 
June  13,  1812,  also  the  Act  passed  May  20,  1824, 
and  the  Act  passed  January  27,  1831,  to  which 
reference  is  made.  2  Stat,  at  L.  748;  4  Stat, 
at  L.  C5,  435.  (9)  A  stipulation  waiving  ob- 
jections to  certain  depositions,  and  agreeing 
that  the  defendant  was  in  the  possession  of  the 
premises  at  the  commencement  of  the  suit. 

Separate  examination  of  the  respective  evi- 
dences of  title  introduced  by  the  plaintiff^s  will 
not  be  necessary,  for  two  reasons :  ( 1 )  Because 
the  defendant  concedes  that  the  assignment  of 
the  land  to  the  schools  under  the  Act  of  May 
26,  1824,  vested  a  good  title  in  the  plaintiffs, 
unless  the  title  to  the  same  was  connrmed  by 
the  1st  section  of  the  prior  Act  to  those  under 
whom  the  defendant  claims  a  superior  title. 
(2)  Because  the  questions  to  be  determined  are 
presented  in  the  exceptions  to  the  refusals  of 
the  court  to  give  the  instructions  as  requested 
by  the  plaintiffs  and  to  the  instructions  given 
by  the  court  to  the  jury. 

Both  parties  agree  that  the  land  in  contro- 
versy adjoins  block  forty -four,  which  belongs  in 
part,  at  least,  to  the  defendant  and  is  not 
claimed  by  the  plaintiffs.  They  also  agree  that 
prior  to  1844  block  forty -four  was  the  front 
block  facing  the  river,  and  that  the  land  of  the 
entire  block  in  controversy  has  been  formed 
since  that  time  by  alluvial  deposits,  but  the 
theory  of  the  plaintiffs  is  that  block  forty- 
four,  as  originHlly  located  and  marked  on  the 
plan  of  the  town,  never  extended  to  the  river, 
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that  there  was,  in  fact,  a  margin  of  shore  be- 
tween that  block  and  the  river,  which  was  re- 
served for  public  use  as  a  way  for  voyagers 
or  a  towpatn  for  persons  engaged  in  propelling 
boats,  and  that  such  way  or  towpath  never  was 
a  part  of  the  block  possessed  and  claimed  by 
the  defendant  and  his  associates. 

Suppose  the  fact  to  be  so,  then  it  is  not  pre- 
tended by  the  defendant  that  the  land  described 
in  the  petition  was  confirmed  by  the  Ist  section 
of  the  Act  of  June  13,  1812,  but  he  denies  the 
entire  theory  of  the  plaintiffs  and  insists  that 
110*]  'there  never  was  any  such  public  reser- 
vation between  the  block  possessed  and  claimed 
by  him  and  the  river,  as  is  supposed  by  the 
plaintiffs;  that  the  use  of  the  supposed  margin 
by  voyagers  and  other  persons  as  a  way  or  tow- 
path,  if  any,  permissive  and  by  consent  of  the 
owners  of  the  block,  and  that  the  block  as  laid 
out,  inhabited,  cultivated  and  possessed  was  al- 
ways understood  to  extend  to  the  river  and, 
consequently,  that  the  same  was  confirmed  by 
the  1st  section  of  the  before  mentioned  Act  of 
Congress,  as  contended  by  the  defendant. 

Conceded,  as  the  fact  is,  that  the  title  to 
block  forty-foiur  was  in  those  under  whom  the 
defendant  claims;  prior  to  the  alluvial  deposits 
which  formed  the  land  described  in  the  peti- 
tion, the  principal  contest  in  the  state  court 
was  and  still  is  as  to  the  extent  and  boundar- 
ies of  that  block  antecedent  to  the  time  when 
the  land  in  controversy  was  formed  by  such 
alluvial  deposits  and  accretions.  Beyond  doubt, 
block  forty -four,  if  it  was  inhabited,  cultivated 
and  possessed  prior  to  December  20,  1803,  as 
claimed  by  the  defendant,  was  confirmed  by  the 
1st  section  of  the  Act  of  June  13,  1812;  and  if 
it  extended  to  the  river  at  that  time  it  is  clear 
that  the  owners  thereof  were  riparian  owners; 
and  if  so,  it  is  equally  clear  that  they  were  en- 
titled, as  such  to  all  the  accertion  thereto  occa- 
sioned by  alluvial  deposits  or  by  the  gradual 
recession  of  the  waters  of  the  river  from  the 
usual  water  mark.  Kissell  v.  The  Schools,  18 
How.  21,  15  L.  ed.  325. 

On  the  other  hand,  unless  that  block  extend- 
ed to  the  river,  as  supposed  by  the  defendant,  it 
is  certain  that  he  has  no  title  to  the  land  in 
controversy,  as  those  under  whom  he  claims  in 
that  state  of  the  case  were  not  riparian  pro- 
prietors, and  the  act  of  Congress  referred  to 
as  confirming  the  title  to  that  block  could  not 
and  did  not  have  the  effect  to  enlarge  its 
boundaries.  R.  R.  Co.  v.  Schiurmeir  [nate,  74] ; 
3  Kent.  Com.  11th  ed.  427. 

Evidence,  written  and  oral,  was  introduced 
by  the  defendant  to  show  that  the  northern 
III*]  half  of  block  forty-four  *was  inhabitated, 
cultivated  and  possessed  by  Madame  Charle- 
ville  and  her  children  several  years  before  the 
Treaty  of  Cession  was  ratified,  and  the  wit- 
nesses testify  that  there  was  a  house  and  barn 
on  the  lot  and  other  improvements,  and  that 
it  extended  to  the  river.  She  and  her  family 
occupied  and  cultivated  the  northern  half  of  the 
block,  and  the  witnesses  also  testified  that  it 
was  fenced  in  on  all  sides  excepting  the  side 
bordering  on  the  river,  and  the  evidence  to  that 
effect  is  full  and  satisfactory.  They  admit, 
however,  that  there  was  a  passageway  on  the 
shore  or  bank  of  the  river  kept  by  the  owner 
for  her  own  convenience,  where  people  used  to 
pass  as  on  a  street  or  alley,  but  they  generally 
agree  that  it  was  not  a  public  way,  and  tliat 
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it  was  frequently  interrupted  by  fences  built 
by  the  owner  of  the  premises. 

Parol  evidence  was  also  introduced  by  the 
defendant,  showing  that  Charles  Leveilie  in- 
habited, cultivated  anu  possessed  the  southern 
half  of  that  block  prior  to  the  ratification  of 
the  Treaty  of  Cession,  and  the  defendant  intro- 
duced the  orieinal  concession  to  him  of  that 
part  of  the  block,  dated  March  1,  1788,  and 
also  a  translation  of  the  same,  and  the  proofs 
show  that  his  lot  was  sixty  by  one  hundred  and 
fifty  feet,  and  that  it  was  inhabited,  culti- 
vated and  possessed  by  the  donee  of  the  tract 
some  eight  years  before  the  date  of  the  con- 
cession. 

As  there  described,  the  lot  is  "bounded  on 
one  side  hj  the  land  of  Louis  Ride;  on  the 
other  by  His  Majesty's  domain;  on  the  rear  by 
the  Mississippi;  and  on  the  main  front  by  the 
road  which  follows  from  the  second  main  street 
to  the  Prairie-ft-Catalan."  He  also  introduced 
a  concession  from  the  Governor  to  Augustine 
Amiot,  dated  September  2,  1788,  of  a  lot  in  the 
Southern  part  of  St.  Louis,  described  in  the 
concession  as  follows,  to  wit:  "120  feet  front 
by  150  feet  deep,  bounded  on  the  north  side 
by  the  lot  of  the  free  negro  called  Charles;  on 
the  other  side  by  the  royal  domain;  on  the 
rear  by  the  Mississippi;  and  on  the  principal 
front  by  the  royal  road  leading  to  the  Prairie- 
H-Catalan."  Other  exhibits  were  also  intro- 
duced by  the  defendant  as  fully  set  forth  in 
the  record,  and  the  parties  agreed  that  Prairie- 
ft -Catalan  and  Carondelet,  as  used  in  the  rec- 
ord, mean  the  same  thing. 

'Defendant  also  introduced  a  resolu-  [*zxa 
tion  and  ordinance  of  the  City,  adopted  in  1823, 
in  relation  to  the  survey  of  the  City,  and  also 
a  lithographic  copy  of  the  map  made  by  the  city 
surveyor  in  accordance  with  that  ordinance; 
also  the  revised  ordinances  of  1843,  concerning 
streets.  Proof  was  also  introduced  by  him  to 
show  that  the  original  map  was  lost  and  that 
the  copy  was  correct,  and  it  appears  that  it 
was  put  in  evidence  to  show  that  Main  street^ 
at  that  date,  extended  no  further  south  than 
Plum  Street,  and  that  the  eastern  part  of 
block  forty-four,  as  now  claimed,  was  a  part 
of  the  bed  of  the  river. 

By  the  record  it  also  appears  that  the  de- 
fendant introduced  a  tax  sale  of  the  lot  occu- 
pied by  the  colored  man,  Charles  Leveilie,  for 
the  nonpayment  of  the  taxes  for  the  year  1826» 
and  the  assessment  shows  that  the  lot  was 
therein  described  as  bounded  east  by  the  ri\'er. 
Tax  receipts  for  ten  or  fifteen  years,  given  for 
the  taxes  paid  by  the  defendant,  as  assessed  on 
his  property,  commencing  in  the  year  1837  and 
ending  in  the  year  1857,  were  also  introduced 
by  the  defendant,  and  it  appears  that  prior 
to  the  year  1853  he  was  taxed  for  a  lot  in 
block  forty -four,  described  as  bounded  on  the 
east  by  the  river. 

Rebutting  evidence,  written  and  oral,  was 
then  introduced  by  the  plaintiffs,  tending  to 
show  that  there  was  a  public  passag<eway  or 
street  between  block  forty-four  and  the  river, 
and  that  no  part  of  that  block  ever  extended 
easterly  beyond  that  passageway.  Chouteau's 
map  is  one  of  the  written  evidences  referred  to 
as  having  been  introduced  by  the  plaintiffs,, 
and  they  insisted,  and  still  insist,  that  thor 
title  U)  the  land  in  controversy  is  conclusively 
shown  by  that  document. 
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When  the  plaintiffs  rested,  the  defendant 
was  permitted  to  rejoin,  and  he  introduced 
new  evidence  to  show  that  the  block,  as  origi- 
nally inhabited,  cultivated  and  possessed  did 
extend  to  the  river,  and  that  there  never  was 
any  such  public  passageway  or  street  as  that 
described  by  the  plaintiff's  witnesses. 

Both  parties  resting,  instructions  were  given 
113*]  by  the  court  'to  the  jury,  first  at  the  re- 
quest of  the  plaintiffs,  and  secondly  at  the  re- 
quest of  the  defendant,  but  the  finding  of  the 
jury  was  adverse  to  the  plaintiffs,  affirming  the 
theory  of  the  defendant,  that  there  was  not 
any  such  public  passageway  or  street  between 
the  river  and  block  forty-four,  as  is  supposed 
by  the  plaintiffs,  and  that  the  block  referred 
to,  as  originally  located,  did  extend  to  the 
river,  as  c&imed  by  the  defendant. 

Five  instructions  presented  by  the  plaintiffs 
were  given  by  the  court  to  the  jury  as  request- 
ed, and  three  presented  by  the  defendant  were 
■also  given  without  any  qualification,  but  the 
plaintiffs  presented  at  the  same  time  fourteen 
•other  prayers  for  instruction  which  were  re- 
fused by  the  court.  Reference  is  made  to  the 
record  for  the  precise  form  of  the  instructions 
as  requested  and  given  or  refused,  as  they  fill 
too  much  space  to  be  reproduced  without  abbre- 
viation. 'Diose  given  at  the  request  of  the 
plaintiffs  are,  in  substance  and  effect,  as  fol- 
lows: 1.  That  calls  for  the  river,  in  the  con- 
veyances read  in  evidence,  do  not  give  or  cre- 
ate riparian  rights.  2.  That  the  eastern  bound- 
ary of  the  City  and  the  eastern  line  of  the  out- 
boundary,  as  read  in  evidence,  extended  to  the 
middle  of  the  channel  of  the  river.  3.  That  if 
the  jury  believe  from  the  evidence  that  a  street, 
tow-path  or  passageway,  or  other  open  space, 
was  permanently  established,  for  the  public 
-use,  between  the  river  and  block  forty-four 
when  the  town  was  founded  and  laid  out, 
then,  and  in  that  case,  the  owner  or  owners 
of  that  block  were  not  riparian  proprietors  of 
the  land  between  that  block  and  the  river. 
Two  other  instructions  were  given  at  the  re- 
quest of  the  plaintiffs,  but  they  are  omitted 
■as  not  material  in  this  investigation,  because 
they  are  the  same  in  principle  as  those  al- 
ready reproduced. 

Instructions  were  then  given  to  the  jury  as 
requested  by  the  defendant,  which  are,  in  sub- 
atanoe  and  effect,  as  follows:  1.  That  if  the 
jury  believe  from  the  evidence  that  the  orig- 
inal claimant,  prior  to  December  20,  1803,  in- 
habited, cultivated  and  possessed  the  land  de- 
scribed in  the  petition,  claiming  title  to  the 
aame,  and  that  she  and  those  claiming  title 
1x4*]  under  *her  continued  to  inhabit,  cultivate 
and  possess  the  premises  to  the  passage  of  the 
Act  of  June  13,  1812,  and  that  the  land  in 
controversy  is  a  part  of  the  accretions  made 
to  that  lot  along  the  eastern  line  extending  to 
the  river  in  its  present  position,  then  the  plain- 
tiffs cannot  recover,  and  the  verdict  must 
be  for  the  defendant.  2.  That  the  evidence  that 
a  passageway  or  tow-path  existed  along  the 
river  bank  will  not  affect  the  rights  of  the  par- 
ties if  the  jury  find  from  the  evidence  that  the 
■same  was  kept  up  at  the  charge  and  risk  of 
the  proprietor  of  the  lot,  and  that  it  followed 
the  changes  of  the  river,  going  to  the  east  or 
west  as  the  river  receded  from  or  encroached 
upon  the  lot,  and  fhat  the  inclosure  of  the  pro- 
prietor was  advanced  or  set  back  with  such 
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changes.  3.  That  the  claim  confirmed  to  Louis 
Ride  cannot  affect  the  rights  of  the  parties  if 
the  jury  find  from  the  evidence  that  the  claim 
was  located  in  another  and  different  block  from 
that  inhabited,  cultivated  and  possessed  by 
Madame  Charleville. 

Obviously,  the  third  instruction  given  at  the 
request  of  the  plaintiffs  is,  in  substance  and 
effect,  the  same  as  the  first  instruction  given 
at  the  request  of  the  defendant,  and  it  is  clear 
that  those  instructions  fairly  presented  the 
whole  merits  of  the  controversy  to  the  jury 
as  it  is  exhibited  in  the  pleadings  and  evidence. 
The  Schools  v.  Risley,  40  Mo.  365. 

No  attempt  is  made  by  the  plaintiffs  to  call 
in  question  the  instructions  given  at  their  own 
request,  nor  could  they  be  permitted  to  do  so 
if  the  attempt  was  made,  as  such  errors,  if  any, 
are  to  be  imputed  to  the  party  making  the  re- 

guest  rather  than  to  the  court.    Buie  v.  Buie,  2 
red.  87. 

^  They  do  insist,  however,  that  the  instructions 
given  at  the  request  of  the  defendant  are  incon- 
sistent with  those  ^ven  at  their  request,  but 
the  court,  after  having  carefully  examined  and 
compared  the  respective  instructions  referred  to, 
is  of  the  opinion  that  the  proposition  finds  no 
support  in  the  record. 

*Where  the  instructions  given  to  the  [*zi5 
jury  are  sufficient  to  present  the  whole  contro- 
versy to  their  consideration,  and  they  are 
framed  in  clear  and  unambiguous  terms,  it  is 
no  cause  for  the  reversal  of  a  judgment  to 
show  that  one  or  more  of  the  prayers  for  in 
struction  presented  by  the  losing  party  and  not 
given  by  the  court  were  correct  in  the  ab- 
stract, as  the  refusal  of  the  court  to  give  the 
instructions  as  requested,  imder  those  circum- 
stances, would  not  work  any  injury  to  the 
party  making  the  request  and,  therefore,  can- 
not be  regarded  as  error.  Law  v.  Cross,  1 
Black,  536,  17  L.  ed.  187;  Hall  v.  Hall,  6  G.  & 
J.  386. 

Apply  that  rule  to  the  present  case  and  it  is 
not  necessary  to  add  another  observation  in  re- 
spect to  the  prayers  for  instruction  presented 
by  the  plaintiffs,  and  which  were  not  given  by 
the  court.  Certainly  the  instructions  given,  as 
well  those  given  for  the  plaintiffs  as  those  giv- 
en for  the  defendant,  are  clear  and  unambigu- 
ous, and  they  expressly  concede  that  the 
plaintiffs  must  recover  if  block  forty-four  was 
bounded  on  the  east  by  a  street,  passageway 
or  tow-path,  which  is  all  that  the  plaintiffs 
now  ask,  if  the  case  is  one  to  be  submitted  to 
the  determination  of  a  jury.  They  contend 
that  Chouteau's  map  is  conclusive  in  their  fa- 
vor, but  the  court  is  of  a  different  opinion,  and 
accordingly  affirms  the  correctness  of  the  other 
branch  of  the  instructions,  in  which  the  jury 
were  told  that  their  verdict  must  be  for  the 
defendant  if  they  found  from  the  evidence  that 
there  was  no  such  street,  passageway  or  tow- 
path  between  that  block  and  the  river,  and 
that  the  river,  when  the  town  was  laid  out 
and  when  the  Act  of  confirmation  was  passed, 
constituted  the  eastern  boimdary  of  that  block. 
Jones  V.  Soulard,  24  How.  41,  16  L.  ed.  604; 
Smith  V.  Public  Schools,  30  Mo.  301;  Le  Beau 
V.  Gaven,  37  Mo.  556;  Dovaston  v.  Payne,  2 
Sm.  L.  Cas.  (7th  ed.)  142  (2  H.  Bl.  527). 

Suffice  it  to  say,  without  pursuing  the  argu- 
ment further,  that  the  court  is  of  the  opinion 
that   the   instructions   were,   in  all   respects, 
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proper,  and  that  they  were  clear  and  unambig- 
uous, and  amply  sufficient  to  enable  the  jury 
xi6*]  to  dispose  •of  the  whole  controversy  as 
exhibited  in  the  pleadings  and  evidence.  Savig- 
nac  V.  Garrison,  18  How.  136,  15  L.  ed.  290;  N. 
0.  V.  U.  S.  10  Pet.  662;  R.  R.  Co.  v.  Schurmeier 
[ante,  74]. 

Complaint  is  also  made  by  the  plaintiffs  that 
the  court  erred  in  not  regarding  Chouteau's  nia]) 
as  a  muninent  of  title  conclusive  in  their  favor; 
but  the  court  is  of  the  opinion  that  the  view 
taken  of  it  by  the  state  court  is  correct,  and 
that  it  was  properly  regarded  as  evidence  of  ti- 
tle, and  not  as  a  muniment  of  title  conclusive 
in  itself,  and  that  as  such  it  was  regular  to 
submit  it  to  the  jury  with  the  other  evidence 
introduced  by  the  parties.  Neither  party  can 
justly  complain,  as  the  action  of  the  court  in 
giving  the  instructions  was  in  accordance  with 
their  respective  reauests. 

Ejectment  was  also  brought  by  these  plain- 
tiffs in  the  same  court,  at  the  same  time, 
against  Mary  Fritz,  to  recover  possession  of  the 
southern  part  of  the  same  block.  Before  trial 
the  venue  was  changed,  as  in  the  preceding 
case,  to  the  same  circuit  court,  where  the 
parties  went  to  trial,  and  the  verdict  and  judg- 
ment were  for  the  defendant  or  her  legal,  rep- 
resentatives. Appeal  was  taken  by  the  plain- 
tiffs to  the  Supreme  Court  of  the  State,  and 
the  judgment  in  that  court  was  affirmed.  They 
then  removed  the  case  into  this  court,  where 
it  is  numbered  twenty-eight  on  the  calendar, 
and  it  was  argued  and  submitted  to  the  court 
here  at  the  same  time  with  the  ca.se  just  de- 
cided. Since  that  time  it  has  been  carefully 
examined,  and  it  should  be  remarked  that  the 
facts  of  the  case  are,  in  many  respects,  differ- 
ent from  the  case  just  decided,  but  the  differ- 
ences are  not  of  a  character  to  affect  the  re- 
sult in  this  court,  and  as  both  parties  agree 
that  the  decision  of  the  case  must  follow  that 
in  the  preceding  case,  it  is  not  thought  nec- 
essary to  point  out  those  differences. 

Decree  in  each  case  affirmed. 


CHRISTOPHER  REILLY,  Plff.  in  Err., 

V. 

William  golding. 

(See  S.  C.  10  Wall.  56-68.) 

Jurisdiction  as  to  parties — answer  on  merits 

waives  objection. 

When  a  proceeding  Is  merely  incidental  to  the 
principal  suit,  as  a  rule  to  show  cause  against  a 
surety,  the  circuit  court  has  jurisdiction,  although 
the  parties  to  the  proceeding  are  citizens  of  thu 
same  State. 

Where  the  surety  put  In  an  answer  on  the  merits 
which  was  tried,  this  is  also  an  answer  to  the  ob- 
jection to  the  jurisdiction. 

[No  125.] 
Argued  Mar.  15,  1870.    Decided  Mar.  21,  1870. 

IN  EPJIOR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

This  suit  was  brought  in  one  of  the  courts  of 
the  State  of  Louisiana  by  the  defendant  in  er- 
ror, to  recover  on  an  account. 

The  history  of  the  case  and  a  statement  of 
facts  appear  in  the  opinion  of  the  court. 

Messrs.  l^es  Taylor,  Lacey  &  Butler,  for 
plaintiff  in  error. 

Mr.  Thomas  J.  Dnrant,  for  defendant  in  er- 
ror: 
S58 


1.  The  defendants  in  the  suit  in  the  5th  dis- 
trict court,  Milne  &  Co.  themselves  moved  for 
a  transfer,  as  they  had  a  right  to  do  by  the  12tb 
section  of  the  Act  of  Sep.  24,  1789. 

1  Stat,  at  L.  79. 

No  one  but  the  plaintiff  in  that  suit,  Williasi> 
Golding,  had  a  right  to  complain  of  the  trans- 
fer. 

2.  The  second  objection  is  equally  futile.  In 
the  first  place,  there  are  no  facts  found  on 
which  this  court  can  act  to  show  the  citizen- 
ship of  the  plaintiff  in  error. 

The  12th  section  of  the  Act  of  1789,  already 
quoted,  provides  that  "Any  attachment  of  the 
goods  or  estate  of  the  defendant  by  the  origi- 
nal process,  shall  hold  the  goods  or  estate  so 
attached,  to  answer  the  final  judgment  in  the 
same  manner  as  by  the  laws  of  su(£  State,  they 
would  have  been  holden  to  answer  final  judg- 
ment had  it  been  rendered  by  the  Court  in 
which  it  commenced." 

3.  The  bond  given  for  the  release  of  the  prop- 
erty attached  and  on  which  plaintiff  in  error  i» 
surety,  stands  in  place  of  the  property  and 
goes  with  the  suit. 

See,  Dorr  v.  Kershaw,  18  La.  57. 

4.  The  practice  in  Louisiana  adopted  by  the 
United  States  courts  there,  is  to  proceed 
against  such  a  surety  on  simple  motion  and 
a  ten  day  rule. 

Act  of  La.  Mar.  20,  1839,  No.  53;  Love  v. 
Voorhios,  13  La.  Ann.  549. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana. 

The  suit  was  brought  by  Golding  against  H. 
Milne  &  Co.  to  recover  the  sum  of  $5,594.08, 
due  for  certain  boilers  and  machin<H-y  furnished 
them  for  a  saw- mill.  The  plaintiff  was  a  citi- 
zen of  Louisiana;  and  the  defendants,  of  the 
State  of  MississippL 

The  suit  was  commenced  by  an  attachment 
against  the  property  of  the  defendants,  situate 
within  the  former  State.  The  factors  of  the 
defendants,  Jerome  Bradley  &  Co.,  who  were 
in  possession  of  the  property,  intervened  and 
obtained  the  redelivery  of  it  to  them,  on  exe- 
cuting a  forthcoming  bond,  Christopher  Reilly 
being  the  surety.  Afterwards  the  defendants, 
H.  Milne  &  Co.,  appeared  and  removed  the 
cause  to  the  Circuit  Court  of  the  United  States, 
and  put  in  an  answer  to  the  suit.  Judgment 
was  subsequently  rendered  in  favor  q{  the 
plaintiff  against  *the  defendant,  for  the  [*57 
amount  claimed,  and  execution  issued,  which 
was  returned  unsatisfied.  Afterwards  judg- 
ment was  rendered  against  the  interveners  by 
default,  dismissing  the  proceedings  with  costs, 
reserving  the  plaintiff's  right  unaer  the  forth- 
coming bond.  Subsequently  a  rule  was  entered 
against  Reilly,  the  surety  on  the  forthcoming 
bond,  to  show  cause  why  he  should  not  be 
condemned  to  pay  the  debt  of  the  plaintiff  ac- 
cording to  the  condition  of  the  bond.  Reilly 
appeared,'  and  excepted  to  the  iurisdiction  of 
the  court,  on  the  ground  that  tne  proceedings 
to  enforce  payment  of  the  bond  was  a  new 
suit,  and  the  plaintiff  and  defendant  were  both 
citizens  of  Louisiana. 

The  answer  to  the  exception  to  the  jurisdic- 
tion of  the  court  is,  accordmg  to  the  practice  of 
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the  eonrts  in  Louisiana,  and  which  has  been 
adopted  by  the  Circuit  Court  of  the  United 
States,  the  court  proceeds  against  the  surety 
on  a  forthcoming  bond  by  a  rule  to  show  cause, 
AS  in  the  present  case.  The  proceeding  is  mere- 
ly incidental  to  the  principal  suit. 

Reilly,  also,  put  in  an  answer  on  the  merits 
58*]  which  was  tried.  'The  court  made  the 
rule  absolute,  and  rendered  judgment  against 
the  surety  for  the  whole  amount  of  the  claim 
of  the  plaintiff. 

There  is  no  finding  of  the  facts  in  this  case, 
and  no  reason  for  taking  it  out  of  the  general 
rule  on  the  subject,  which,  under  like  circum- 
stances, as  is  well  settled,  is  to  affirm  the  judg- 
ment. 

Judfnnent  affirmed. 


JAMES  B.  BOYLAN,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See    S.   C.    10  Wall.    58-62.) 

Tax  on  ready-made  clothing — ^increased  value. 

Under  the  Odth  section  of  the  Act  of  June  30, 
1864,  Imposing  a  tax  on  ready-made  clothing,  the 
rule  by  which  the  Increased  value  is  to  be  ascer- 
tained, is  by  comparison  between  the  market  value 
of  the  materials  at  the  time  the  tax  on*  them  was 
paid,  with  the  market  value  of  the  manufactured 
goods  at  the  time  of  the  assessment  of  the  tax 
upon  them. 

The  Increased  value  means  the  value  augmented 
since  the  original  payment  of  the  duties,  and  the 
Ave  per  cent,  is  to  be  computed  on  the  value  of 
the  materials  when  those  duties  were  paid. 

[No.  66.] 
Argued  Feb.  16,  1870.    Decided  Mar.  22,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States   for  the   Southern  District  of  New 
York. 

This  action  was  begun  in  the  court  below, 
by  the  voluntary  appearance  of  the  parties,  and 
the  submission  of  an  agreed  statement  of  facts 
upon  the  claim  of  the  plaintiff  in  error  for  an 
alleged  wrongful  collection  of  taxes.  Section 
06  of  the  Excise  Law  of  June  30,  1864,  pro- 
vides that  when  goods  are  manufactured  from 
materials  that  have  paid  the  tax,  and  the  in- 
creased value  of  the  manufactures  does  not  ex- 
ceed five  per  centum  ad  valorem,  they  shall  be 
exempt  from  duty.  The  cost  of  manufacturing 
the  goods  in  question  was  more  than  five  per 
cent,  of  the  value  of  the  materials,  but  the 
price  received  for  the  goods  under  contract 
with  the  United  States,  was  even  less  than  the 
market  value  of  the  materials  at  the  time  of 
completing  the  contract. 

The  court  below  gave  judgment  for  the  de- 
fendants, whereupon  the  plaintiff  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  Wm.  M.  Evarts  and  S.  S.  Coz,  for 
plaintiff  in  error: 

The  taxable  value  of  the  manufactured  goods 
in  this  case  is  the  price  obtained  by  actual 
sale;  that  is,  the  contract  price.  The  value  of 
the  materials  for  the  purposes  of  this  law  is 
the  average  of  the  market  value  of  the  like 
materials  at  the  time  of  these  sales;  and  the 
'increased  value,'*  if  any,  is  unquestionably 
the  excess  of  the  former  over  the  latter. 
10  Wall. 


The  contract  fixed  the  price,  and  at  this 
price  the  goods  were  sold  in  October.  The  ac- 
tual sale  is  the  standard  of  the  value,  and  noth- 
ing else  can  be  substituted  for  it.  Nothing  is 
better  settled  than  that  **An  agreement  to  sell 
is  not  a  sale;  and,  therefore,  no  mere  promise 
to  sell  hereafter  amounts  to  a  present  sale." 

Pars.  Cont.  528. 

In  the  present  case,  the  materials  used  by  de- 
fendants in  October  were  his  property,  and  had 
a  recognized  market  value.  He  manufactured 
them  for  the  Government  and  received  for  them 
a  certain  price  by  "actual  sales;"  this  price  be- 
ing less  than  the  value  of  the  materials.  Were 
the  goods  increased  in  value  more  than  five 
per  cent,  by  the  manufacture? 

It  must  be  estimated  according  to  the  intent 
of  the  law,  and  by  some  methc^  at  once  rea- 
sonable and  capable  of  practical  application. 
There  is  but  one  such  method  possible;  it  is  to 
deduct  from  the  price  received  for  the  com- 
pleted goods,  the  market  value  of  the  materials 
at  the  time  of  the  delivery. 

This  method  alone  is  definite,  affording  a 
fixed  standard  readily  intelligible  and  access- 
ible in  all  commercial  newspapers.  It  admits 
of  no  disguise,  concealment  or  fraud. 

This  method  alone  is  practicable.  It  avoids 
the  necessity  of  tracking  out,  by  the  evidence 
of  interested  parties,  the  dates  of  contracts,  the 
actual  cost  of  different  lots  of  materials,  and 
other  accidents  of  business. 

This  method  alone  is  just.  The  exemption 
turns  upon  the  increased  value  of  the  goods  by 
the  process  of  manufacture,  not  their  increased 
value  by  time.  And  to  obtain  this  we  must 
compare  the  value  of  the  completed  article 
with  the  value  of  its  materials  at  the  same 
time. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  W.  A.  Field, 
Asst.  Atty-Gen.,  and  J.  Hubley  Ash  ton,  for 
defendant  in  error: 

If  any  person  is  entitled  to  be  exempt  from 
the  payment  of  this  tax,  he  must  plead  and 
prove  facts  that  bring  him  within  the  provi- 
sions that  grant  him  this  exemption. 

The  agreed  facts  do  not  show  that  Boylan  is 
exempted  from  paying  this  tax  under  the  96th 
section,  because  they  do  not  show  that  the  pan- 
taloons were  manufactured  from  materials 
"which  have  been  subject  to,  and  upon  which 
internal  duties  have  been  actually  paid,  or  ma- 
terials imported,  upon  which  duties  have  beeu 
paid,  or  upon  which  no  duties  have  been  im- 
posed by  law,"  because  it  does  not  appear  that 
the  value  of  the  pantaloons  was  not  greater,  by 
more  than  five  per  cent,  ad  valorem,  than  the 
value  of  the  materials  out  of  which  they  were 
made. 

What  the  market  value  of  the  pantaloons 
when  manufactured  was,  and  whether  this 
market  value  was  greater  than  the  market 
value  of  the  materials  by  more  than  five  per 
cent,  ad  valorem,  does  not  appear;  nor  docs  it 
appear  what  the  actual  cost  to  Boylan  of  the 
materials  was,  or  whether  the  agreed  price  of 
the  pantaloons  was  greater  than  this  actual 
cost  by  more  than  five  per  ceiit.  ad  valorem.  If 
any  presumption  can  be  drawn  from  the  agreed 
facts,  it  is  that  the  increased  value  of  the  pan- 
taloons over  the  value  of  the  materials  out  of 
which  they  were  made,  was  more  than  five 
per  cent,  sui  valorem. 
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Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  writ  in  this,  case  was  prosecuted  to  re- 
verse a  judgment  rendered  by  the  circuit  court 
against  Boylan,  the  plaintiff  in  error,  for  the 
amount  of  certain  duties  assessed  on  ready- 
made  clothing  manufactured  by  him  for  the 
United  States  under  a  contract  dated  May  10, 
1864.  The  goods  were  manufactured  and  de- 
livered during  the  month  of  October,  1864. 
The  materials  of  the  manufactured  goods  had 
been  previously  assessed  under  the  internal 
revenue  law,  and  the  tax  upon  them  had  been 
duly  paid.  The  suit  was  amicably  brought  for 
the  purpose  of  ascertaining  the  real  extent  of 
the  liability,  if  any,  of  the  plaintiff  in  error  to 
taxation  imder  the  law. 

By  the  95th  section  of  the  Act  of  June  30, 
1864,  a  tax  of  five  per  cent,  was  imposed  on 
ready-made  clothing,  and  sundry  other  articles 
of  dress.  13  Stat,  at  L.  269.  But  the  96th 
section  of  the  same  Act  exempted  from  the 
tax,  goods  manufactured  of  materials  on  which 
duties  had  been  paid,  unless  the  increased  value 
of  such  goods  exceeded  five  per  centum  ad  va- 
lorem (13  Stat,  at  L.),  272«  and  the  general 
question  in  this  case  is:  by  what  rule  is  the  in- 
creased value  to  be  ascertained? 

It  was  insisted  in  argument  that  the  true 
mode  of  ascertaining  the  amount  of  increase  is, 
to  deduct  from  the  price  of  the  manufactured 
goods  sold  and  delivered  the  market  value  of 
the  materials  at  the  time  of  the  delivery. 

And  we  think  it  reasonable  that  in  a  case 
where  the  sale  and  delivery  is  to  the  Govern- 
ment which  imposes  and  collects  the  tax,  that 
the  market  value  of  the  goods  shall  be  taken 
as  determined  by  the  price  which  the  Govern- 
ment agrees  to  pay  and  the  contractor  agrees 
to  receive.  But  it  is  not  so  clear  that  the  value 
of  the  materials  is  to  be  determined  by  their 
market  value  at  the  time  of  the  delivery  of 
the  manufactured  goods. 

On  the  contrary,  it  seems  to  us  that  when 
the  Legislature  made  the  degree  of  increased 
value  after  the  payment  of  the  tax  on  mater- 
ials the  criterion  by  which  to  determine  wheth- 
er the  manufactured  goods  should  be  liable  to 
or  exempt  from  taxation,  its  intention  was  to 
require  a  comparison  between  the  market  value 
of  the  materials  at  the  time  the  tax  on  them 
was  paid,  with  the  market  value  of  the  manu- 
factured goods  at  the  time  of  the  assessment 
of  the  tax  upon  them.  The  time  of  this  assess- 
ment in  the  case  before  us  was  in  October, 
1864,  and  the  market  value  on  that  day  must, 
as  we  have  just  said,  be  taken  as  determined 
by  the  contract  price. 

When  the  duties  on  the  materials  were  paid 
is  not  shown;  but  it  is  agreed  that  they  were 
6a*]  paid,  and  that  market  *  value  of  the 
clothing  at  the  time  of  the  delivery  to  the 
United  States  was  greater  than  the  market 
value  of  the  materials  when  made  or  sold  by 
the  manufacturers,  or  purchased  by  the  plain- 
tiff in  error,  by  more  than  five  per  cent,  ad 
valorem.  We  infer  that  the  duties  on  the  ma- 
terials were  paid  when  or  before  they  became 
the  property  of  the  plaintiff  in  error. 

And  these  circumstances,  as  it  seems  to  us, 
take  the  manufactured  goods  out  of  the  cate- 
gory of  exemption  established  by  the  law. 

The  language  of  the  Act  seems,  indeed, 
«6o 


hardly  to  admit  of  any  other  interpretation. 
In  terms  stripped  of  superfluous  words,  it  pro- 
vides that  goods  manufactured  from  materials 
upon  which  duties  have  been  paid,  when  the  in- 
creased value  shall  not  exceed  the  amount  of 
five  per  cent,  ad  valorem,  shall  be  exempt.  The 
obvious  construction  of  this  language  is,  that 
increased  value  means  the  value  augmented 
since  the  original  payment  of  the  duties;  and 
that  the  five  per  cent,  is  to  be  computed  on  the 
vaJue  of  the  materials  when  those  duties  were 
paid. 

This  construction  requires  the  affirmance  of 
the  judgment  of  the  Circuit  Court,  and  it  is 
accordingly  affirmed. 


JOHN  R  McI^E  et  al.,  Plffs.  in  Err., 

v. 

M.  A.  C.  RAINS. 

(See  S.  C.  10  Wall.  22-26.) 

Suits  against  Marshal,  when  removable  from 
state  court — rebellion  was  closed  Aug.  2, 1866 
— ^ten  per  cent,  damages. 

A  suit  In  a  state  conrt  against  a  Marshal  for 
seizing  the  goods  of  one  person  for  the  satisfaction 
of  the  debts  of  another,  Is  not  one  which  can  be 
removed  Into  the  Circuit  Court  of  the  United 
States,  under  the  Act  of  Congress  of  Mar.  3,  1863. 
or  Apr.  9,  1866. 

It  Is  a  fatal  objection  to  the  attempted  removal, 
that  no  application  was  made  until  after  verdict. 

The  rebellion  was  closed,  In  all  cases  where  pri- 
vate rights  are  affected  by  the  time  of  its  termi- 
nation, Aug.  2,  1866. 

Where  the  writ  of  error  was  prosecuted  In  good 
faith,  the  motion  for  ten  per  cent,  damages  on 
affirmance  must  be  denied. 

[No.  130.] 
Argued  Mar.  17,  1870.     Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Messrs.  Thomas  J.  Durant  and  E.  C.  Bill- 
ings, for  plaintiff  in  error: 

The  plaintiffs  in  error  complied  fully  with 
the  requirements  of  the  Acts  of  May  11,  1866, 
and  of  March  3,  1863,  12  Stat,  at  L.  pp.  756, 
757,  and  their  right  to  go  to  the  circuit  court 
was  complete,  as  the  act  for  which  they  were 
prosecuted  in  the  state  court  was  done  during 
the  rebellion,  to  wit:  about  Nov.  12,  1866. 

See  Act  of  Congress  of  Mar.  2,  1867,  p.  428; 
Acts  of  Congress  of  July  19,  1867,  p.  14. 

These  declarations  by  the  Political  Depart- 
ments of  the  Government,  that  Louisiana  and 
other  States,  were  in  rebellion  in  1867,  are  con- 
clusive as  to  the  applicability  of  the  Act  of 
Mar.  3,  1863,  and  of  May  11,  1866,  to  the  pres- 
ent case. 

The  right  of  removal  guarantied  by  the  Acta 
of  Mar.  3,  1863,  and  May  11,  1866,  is  also  rec- 
ognized  by  the  provisions  of  "An  Act  to  Pro- 
tect all  Persons  in  the  United  States,"  eta., 
approved  Apr.  0,  1866.  See,  Aets  of  that  year, 
p.  27. 

The  plaintiffs  in  error  made  oath  that  by  the 
reason  of  the  prejudice  of  the  jury  and  jurors 
against  the  official  character  of  J..H.  McKee, 
United  States  Marshal,  they  had  not  the  full 
equal  benefit  of  the  laws  and  proeeedinga  and, 
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therefore,  that  they  were  denied  and  could  not 
enforce  their  legal  rights. 

This  was  sufficient  to  give  the  United  States 
Circuit  Court  in  Louisiana  jurisdiction  of  the 
case,  and  it  was  error  in  the  court  below  to  dis- 
pose of  the  questions  involved,  before  a  trial 
on  the  merits. 

Dennistoim  v.  Draper,  6  Blatchf.  336;  Mur- 
ray V.  Patrie,  6  Blatchf.  343;  The  Mayor  v. 
Cooper,  6  Wall.  247,  18  L.  ed.  851. 

Mr.  P.  Phillips,  for  appellee: 

It  will  be  borne  in  mind  that  the  sole  grotmd 
for  removal  is  claimed  by  the  petitioner,  imder 
the  provisions  of  the  Act  of  Apr.  9,  1866.  14 
Stat,  at  L.  27. 

The  worthlessness  of  this  ground  is  shown  by 
the  slightest  attention  to  the  provisions  of  the 
Act.  It  is  unworthy  a  serious  discussion,  and 
the  ground  has  been  virtually  abandoned  by 
the  learned  counsel  who  files  a  brief  in  this 
«ourt. 

The  5th  section  of  the  Act  of  1863,  March 
3,  12  Stat,  at  L.  756,  is  now  relied  on. 

The  acts  intended  to  be  covered  by  the  5th 
aection,  were  arrests,  imprisonments  or  tres- 
passes, ''during  the  present  rebellion.''  But 
this  limitation  of  time  is  subject  to  another. 
They  must  also  have  been  committed  "Under 
or  by  color  of  authority  derived  from  the  Pres- 
ident of  the  United  States,  or  from  an  Act  of 
Congress." 

The  effort  on  the  part  of  executive  officers  to 
«hield  themselves  from  trespasses  by  invoking 
the  authority  of  the  United  States,  and  thus 
transferring  their  cases  to  federal  jurisdiction, 
is  not  a  novel  one  in  this  court.  It  has  been 
<lenounced  whenever  made. 

Day  ▼.  Gallup,  2  Wall.  97,  17  L.  ed.  855; 
Buck  ▼.  Colbath,  3  Wall.  334,  18  L.  ed.  257; 
Millingar  v.  Hartupee,  6  Wall.  259,  18  L.  ed. 
«29. 

The  object  of  the  removal  to  the  circiut  court 
«nd  its  removal  from  the  circuit  court  to  this 
•court,  is  merely  to  baffle  and  delay  the  plain- 
tiff below,  in  the  collection  of  its  judgment. 
It  justifies  the  application  now  nuide  for  an  af- 
^rmance  of  the  judgment  with  damages,  at  the 
rate  of  ten  per  cent,  per  annum,  under  the  23d 
Bule. 

lAthrop  T.  Judson,  19  How.  68,  15  L.  ed. 
^54;  Prentice  t.  PickersgNl,  6  Wall.  511,  18  L. 
«d.   790. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  upon  a  writ  of  error  to 
^he  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  original  suit  was  trespass  by  the  defend- 
ant in  error,  brought  in  the  Fifth  District 
Court  of  New  Orleans,  in  the  State  of  Loui- 
siana. 

There  was  a  petition  and  supplemental 
^3*3  *petition,  which  alleged  in  substance:  for- 
4!ible  entry  into  the  dwelling-house  of  the  peti- 
tioner, by  the  defendants  McKee  and  Cady; 
violent  eviction  and  exclusion  from  a  great 
part  of  it,  and  seizure  of  a  large  lot  of  valuable 
furniture,  with  special  circumstances  of  aggra- 
vation; all  of  which  unlawful  acts  were  per- 
petrated b^  McKee  under  the  pretense  of  law- 
ful authority  as  United  States  Marshal.  The 
jpetitioner  claimed  damages  against  the  defend- 
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ants  McKee  and  Cady,  and  against  the  sureties 
of  the. former,  to  the  amount  of  $50,000. 

The  defendants  answered,  alleging  that  the 
seizure  was  lawful  and  authoriz^  by  writ  of 
execution  out  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana,  directed 
to  the  defendant  McKee,  as  Marshal,  and  com- 
manding him  to  make  out  of  the  property  of 
his  codefendant,  Cady,  the  sum  of  $3,841.98, 
and  upwards;  and  that  the  property  seized  was 
the  property  of  Cady. 

Upon  these  pleadings  the  case  went  to  the 
jury,  who  found  for  the  plaintiff  $7,500,  and 
judgment  was  entered  upon  the  verdict. 

Afterwards  a  petition  was  filed  by  the  de- 
fendants in  the  state  court,  for  the  removal  of 
the  cause  into  the  Circuit  Court  of  the  United 
States,  which  was  granted  and  an  order  for  re^ 
moval  made  acoor<Ungly. 

Upon  the  filing,  under  this  order,  of  the  rec- 
ord from  the  state  court  in  the  National  Court, 
an 'order  was  made,  upon  a  rule  to  show  cause 
to  the  contrary,  for  remanding  the  case  to  the 
state  court. 

And  it  is  this  order  which  is  brought  before 
us  by  the  writ  of  error. 

We  perceive  no  error  in  the  order.  The  case 
made  by  the  pleadings  was  clearly  within  the 
jurisdiction  of  the  state  court  where  the  suit 
was  brought  (Buck  v.  Colbath,  3  Wall.  340,  18 
L.  ed.  260  )and  the  parties  being  all  citizens  of 
the  same  State,  was  not  within  the  original 
jurisdiction  of  any  National  Court. 

Nor  was  the  case  one  which  could  at  any 
stage  be  removed  into  the  Circuit  Court  of  the 
United  States  under  the  Act  of  Congress  of 
March  3, 1863  (12  Stat,  at  L.  756,  775),  or  April 
9,  1866  (14  Stat,  at  L.  28). 

The  first  of  these  Acts  provided  for  the  re- 
moval, before  or  after  judgment,  of  any  suit  or 
prosecution  commenced  in  a  state  court  against 
any  officer  or  other  nerson  for  any  arrest  or 
imprisonment,  or  otner  trespass  or  wrong, 
made  or  committed  during  the  rebellion,  by 
authority  derived  from  any  Act  of  Congress, 
on  application  of  the  defendant  at  the  time  of 
entering  his  appearance. 

It  is  very  plam  that  this  Act  does  not  apply 
to  the  case  before  us.    It  was  not  a  suit  or 

grosecution  described  by  the  Act.  No  Act  of 
dngress  has  been  cited  from  which  authority 
can  be  derived  to  the  Marshal  of  any  court  of 
the  United  States  to  seize  the  goods  of  one 
person  for  the  satisfaction  of  the  debts  of  an* 
other.  Bigelow  v.  Forrest  [ante,  696].  Nor 
was  the  suit  brought  during  the  Rebellion;  for 
the  Rebellion  must  be  regarded  as  having 
closed,  in  all  cases  where  private  rights  are  af- 
fected by  the  time  of  its  termination,  on  the  2d 
of  August,  1866.    U.  S.  v.  .tinderson  [ante.  615]. 

And  if  neither  of  these  points  were  decisive, 
the  fatal  objection  to  the  attempted  removal 
would  remain;  that  no  application  was  made 
until  after  verdict;  and  the  Constitution  pro- 
vides (Justices  V.  Murray,  ante,  658)  that  "no 
fact  tried  by  a  jury  shall  be  otherwise  re-exam* 
ined  in  any  court  of  the  United  States  than  ac- 
cording to  the  rules  of  common  law."  All  these 
propositions  have  been  so  recently  determined 
by  this  court  that  nothing  more  is  now  neces- 
sary than  to  state  them  as  settled. 

*Nor  does  it  seem  necessary  to  consider  [*a6 
the  right  to  remove  this  case  claimed  under  the 
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Act  of  April  9,  1866.  The  counsel  for  the 
plaintiffs  did  not  insist  upon  it  in  argument; 
and  it  is  evident,  upon  looking  into  the  Act, 
that  the  suits,  for  the  removal  of  which  it  pro- 
vides, are  sueh  as  have  arisen  or  may  arise  un- 
djer  that  Act ;  and  it  is  quite  clear  that  the  suit 
before  us  is  not  of  that  description. 

The  order  of  the  Circuit  Ck>urt  remanding  the 
case  to  the  state  court  must,  therefore,  be  af- 
firmed. 

The  counsel  for  the  defendant  in  error  asks, 
under  the  23d  Rule,  that  the  order  may  be  af- 
firmed with  damages  at  the  rate  of  ten  per 
cent,  per  annum  on  the  amount  of  the  judg- 
ment m  the  state  court.  If,  upon  the  applica- 
tion for  removal,  the  decisions  of  this  court 
recently  made  had  been  announced,  there  might 
be  ground  for  argument  that  the  writ  of  error 
was  sued  out  merely  for  delay.  But  it  must  be 
remembered  that  at  the  time  of  suing  out  the 
writ  of  error  in  this  case,  all  the  questions  set- 
tled by  those  decisions  were  seriously  contro- 
verted. 

We  cannot  say,  therefore,  that  the  writ  was 
not  prosecuted  in  good  faith,  and  in  the  expec- 
tation of  obtaining  a  reversal  of  the  order. 

The  motion  for  afiSrmance,  with  ten  per  cent, 
damages,  must  be  deuied. 


DIODATE  CLARK,  Josiah  G.  Graham  and  John 

B.  White,  Plffs., 

V. 

JOHN  G.  BOUSFIELD  and  John   Poole. 

(See  S.  C.  10  Wall.  133-141.) 

Second  claim  in  letters  patent. 

A  second  claim  in  letters  patent,  wbicb  Is  an  in- 
dispensable part  of  tbe  machine,  cannot  be  con- 
sidered a  design  merely,  under  the  Patent  Acts,  so 
as  to  render  tbe  patent  void. 

[No.  159.] 
Argued  Apr.   1,  1870.    Decided  Apr.   11,  1870. 

(CERTIFICATE  of  division  of  opinion  be- 
)  tween  the  judges  of  the  Circuit  Courf>  of 
the  United  States  for  the  Northern  District  of 
Ohio. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion. 

Messrs.  A.  G.  Riddle  and  Jason  Canfield,  for 
plaintiffs: 

The  first  question  which  arises  is  this: 

Whether  the  second  claim  is,  in  substance,  a 
claim  for  a  design,  instead  of  a  claim  for  a 
principle,  in  an  apparatus  for  graining  pails, 
and  other  analogous  uses. 

If  it  is  a  design,  it  should  have  been  patented 
under  section  11  of  an  Act  of  Mar.  2,  1861  (12 
Stat,  at  L.  246), entitled,  "An  Act  in  Addition 
to  an  Act  to  Promote  the  Progress  of  the  Use- 
ful Arts." 

If  the  second  claim  is  for  a  principle,  in  an 
apparatus  for  graining  pails  and  other  anal- 
ogous uses,  then  it  does  not  come  under  said 
section  11  of  Che  Act  of  1861,  but  under  the 
Act  of  July  4,  1836,  known  as  ''An  Act  to  Pro- 
mote the  Progress  of  the  Useful  Arts,  and  to 
Repeal  all  Acts  and  Parts  of  Acts  Heretofore 
Made  for  That  Purpose." 

6  Stat,  at  L.  117;  Coming  v.  Burden,  15  How. 
268. 
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Now,  in  this  case  our  second  claim  in  our  pat- 
ent is  for  the  machine  which  produces  the  ef- 
fect, and  not  for  the  effect  itself;  in  other 
words,  it  is  for  a  machine  which  grains  a  pail 
in  staves,  which  staves  represent  different 
kinds  of  wood,  and  not  for  the  impressions  put 
upon  the  pails  representing  staves  of  different 
kmds  of  wood. 

The  means  of  producing  this  effect  on  th» 
pails  is  our  machine,  which  comes  under  th« 
Act  of  183C;  the  effect  as  produced  is  a  design* 
which  comes  under  the  11th  section  of  tbe  Act 
of  1861,  for  which  we  claim  nothing. 

In  Whitmore  v.  Cutter,  1  Gall.  p.  480,  Judge 
Story,  has  defined  the  principle  of  the  machine 
which  applies  to  the  Act  of  1836. 

2.  Whether  said  letters  patent  were  not  void 
for  ambiguity. 

On  this  subject  we  refer  the  court  to  the  de- 
cision of  Judge  Story  in  the  case  of  Ames  v. 
Howard,  1  Sunm.  485;  Ryan  v.  Goodwin,  3 
Sumn.  520. 

As  to  what  is  required  by  the  Act  of  183G  on 
this  point,  see  Hogg  v.  Emerson,  6  Huw.  484. 

Whether  there  is  ambiguity  in  the  descrip- 
tion, is  a  question  for  the  jury,  under  the  testi- 
mony of  experts.  Washburn  v.  Gould,  3  Story, 
138. 

The  court,  in  construing  this  patent,  should 
look  at  it  in  the  light  of  the  law  as  laid  down 
by  Judge  Story  in  the  case  of  Ames  v.  Howard, 
before  referred  to,  in  which  he  says: 

"Patents  for  inventions  are  not  to  be  treated 
as  mere  monopolies,  odious  in  tbe  eyes  of  the 
law  and,  therefore,  not  to  be  favored;  nor  are 
they  to  be  construed  with  the  utmost  rigor  as 
strictissimi  juris.  .  .  .  The  object  is  to 
ascertain  what,  from  the  fair  sense  of  the 
words  of  the  specification,  is  the  nature  and  ex- 
tent of  the  invention  claimed  by  the  party; 
and  when  the  nature  and  extent  of  that  claim 
are  apparent,  not  to  fritter  away  his  rights 
upon  formal  or  subtile  objections  of  a  purely 
technical  character." 

But,  in  the  language  of  the  same  learned 
judge  (Ryan  v.  Goodwin,  3  Sumn.  520),  to  give 
a  liberal  construction  to  the  language  of  all 
patents  and  specifications,  ut  res  magis  valeat 
quam  pereat,  so  as  to  protect  and  not  to  de- 
stroy the  rights  of  real  inventors. 

Messrs.  George  Willy,  John  £.  Cary  and  H. 
S.  Sherman,  for  defendants: 

1.  The  second  claim  is  not  void  for  ambigu- 
ity; is  a  claim  for  a  design  merely  and  only 
patentable  as  such,  under  section  11  of  tbe  Act 
referred  to  in  the  question. 

If  the  first  claim  is  good  as  a  claim  for  a  de- 
vice of  a  given  form,  there  is  no  necessity  for 
the  second  claim,  unless  it  was  intended  to 
cover  the  stave  design  as  such;  for  the  first 
claim  covered  the  construction  of  the  bed  as 
to  form,  and  whether  constructed  of  separate 
blocks  or  one  entire  block. 

It  cannot  be  presumed  that  the  second  claia 
was  intended  to  again  cover  the  use  of  distinct 
blocks;  for  the  subdividing  of  a  mass  or  plate 
into  parts  which  were  still  to  be  used  together 
as  a  mass  or  as  one  plate,  would  be  obviously 
void  for  want  of  invention. 

The  terms  'in  a  series  of  distinct  staves  or 
designs,"  are  evidently  used  synonymously  or 
as  convertible  terms  in  this  relation.  If  ao» 
they  mean  stave  shaped  designa,  or  designs  aa 
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*Vt  forth.**  If  not,  then  the  ^ItAm  would  be 
void  for  ambiguity,  or  for  combining  two  class- 
es of  subjects  in  one  claim.  But  in  either  case 
it  embraces  a  claim  for  a  design  which  destroys 
the  patent  for  incongruity,  or  rather  by  de- 
stroying its  unity. 

Curt.  Pat.  sees.  107,  110;  1  Mas.  475. 

2.  The  second  question  presented  is,  '^Wheth- 
cr  said  letters  patent  were  not  void  for  am- 
biguity in  the  specification." 

That  the  first  claim,  taken  in  connection  with 
the  description,  is  uncertain  as  to  whether  the 
enrved  or  rectangular  form  is  intended  or  both. 
Both  forms  are  spoken  of  in  the  specification, 
and  both,  and  perhaps  other  forms,  required  by 
the  subjects  enumerated  to  be  grained. 

As  to  what  is  to  be  embra^  in  the  term 
'Yor  the  purposes  specified,"  whether  simply 
the  graining  of  pails,  requiring  a  curved  form 
or  bed,  or  other  subjects  requiring  or  admit- 
ting a  rectangular  bed. 

Ambiguity  is  not  distinguishing  by  definite 
terms  of  description  and  exclusion  the  extent 
of  the  ground  covered  by  the  patent,  in  order 
that  the  public  may  know  just  what  is  claimed 
and  what  is  not  claimed. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  certificate  of  division  of  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 

The  suit  was  brought  by  the  plaintiffs,  as- 
signees of  letters  patent  to  J.  R.  and  A.  J. 
Cross,  dated  27th  December,  1864,  against  the 
defendants,  for  an  infringement. 

The  patent  is  for  a  new  and  useful  improve- 
ment in  machines  for  graining  pails,  and  other 
analogous  uses.  The  nature  of  it  consists  in 
constructing  an  elastic  bed  containing  the  im- 
pression or  impressions  of  the  device  to  be  en- 
graved upon  the  pail  in  separate  panels,  each 
panel  to  be  of  different  design,  so  that  by  mov- 
ing the  pail  over  the  same,  the  various  desi^ 
will  be  stamped  upon  the  pail,  thus  producmg 
a  pail  whose  staves  are  painted  in  imitation  or 
different  kinds  of  wood.  The  patentees  then 
described  the  instrument  or  machine,  which  is 
a  box  into  which  the  elastic  material,  with  the 
required  designs  to  be  grained  upon  the  pail,  is 
placed,  and  may  be  constructed  of  wood  or  iron 
or  any  other  suitable  material,  aAd  so  shaped 
(describing  the  shape  minutely)  that  when  the 
pail  is  adjusted  properlv  upon  the  bed,  and 
rolled  upon  and  over  it,  the  upper  or  larger  end 
of  the  pail  shall  follow  the  outer  curve  of  the 
bed,  and  the  lower  or  smaller  shall  follow  the 
interior  or  smaller  curve,  with  exactness  and 
precision.  The  elastic  bed  may  present  one  con- 
tinuous or  uniform  design  if  desired,  or  it  may 
be  arranged  in  blocks  or  staves,  each  of  differ-' 
ent  designs,  so  that  the  pails  grained  shall  pre- 
X35*]  sent  the  appearance  of  *being  construct- 
ed of  different  kinds  of  wood.  The  elastic  bed 
may  be  composed  of  any  suitable  impressible 
material,  as  rubber  or  leather,  but  a  compound 
of  glue  and  molasses,  such  as  is  used  for  print- 
er's rollers,  is  preferred.  The  patentees  then 
describe  the  contrivances  for  working  the  elas- 
tic bed  in  connection  with  the  pail,  so  as  to 
effect  the  graining  of  the  latter.  By  this  con- 
trivance the  pail  is  readily  rolled  by  hand 
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across  the  bed,  leaving  i^pon  *it  the  de-  [*Z3^ 
sired  design  or  figure;  or  the  pail  may  be  sus- 
pended on  handles  and  the  elastic  bed  may  be- 
moved  beneath  it,  in  a  suitably  arranged  groove- 
or  track,  producing  the  same  result.  The  pat- 
entees then  set  forth  their  claims,  the  first  two 
of  which  only  are  material:  First.  ''We  claim 
constructing  the  bed  of  elastic  material  used  Ia 
graining  machines,  in  the  form  herein  shown, 
substantially  as  and  for  the  purposes  speci- 
fied." Second.  "We  claim  arranging  the  elastic 
material  aforesaid,  whether  curved  or  rectangu- 
lar in  form,  in  a  series  of  distinct  *staves  [*Z37 
or  designs,  substantially  as  and  for  the  pur- 
poses herein  shown  and  set  forth." 

The  learned  judges  of  the  circuit  divided  up- 
on the  question  whether  this  second  claim  m 
said  letters  patent  was  for  anything  patent- 
able other  than  under  section  11  of  the  Act  of 
March  2,  1861,  entitled  "An  Act  in  Addition  to 
an  Act  to  Promote  the  Progress  of  the  Useful 
Arts;"  if  not,  whether  the  patent  was  not  void* 
This  11th  section  secures  the  inventor  or  pro- 
ducer of  any  original  design,  etc.;  or  any  new 
and  original  impression  or  ornament  to  be- 
placed  on  any  article  of  manufacture,  etc.,  or 
any  new  and  useful  pattern  or  print  or  picture^ 
either  to  be  worked  on,  or  printed  or  painted 
on  any  article  of  manufacture;  or  any  new  and 
original  shape  or  configuration  of  any  article^ 
of  manufacture  not  known  or  used  before,  ete.,. 
a  patent  for  the  exclusive  property  therein.  12. 
Stat  at  L.  246. 

It  will  be  seen,  if  this  second  claim  is  patent- 
able imder  this  11th  section,  it  must  be  a  claim: 
to  an  original  design,  or  impression,  or  orna- 
ment, or  pattern,  or  picture,  or  the  like,  wholly 
irrespective  of  the  means  of  producing  it. 

The  patent  is  simply  for  the  design,  etc.,  it- 
self. 

In  order  to  understand  the  full  meaning  of 
this  second  claim,  it  will  be  useful  to  settle  the^ 
meaning  of  the  first,  as  the  two  are  intimately 
connected. 

The  first,  as  we  have  seen,  is  for  constructing 
the  bed  for  the  elastic  material  used  in  grain- 
ing machines  in  the  form  shown  and  for  the 
purposes  specified.  The  patentees  describe  it 
as  a  box  or  bed,  and  which  may  be  constructed 
of  wood  or  iron,  or  any  other  suitable  material. 
This  box  or  bed  is  made  for  the  purpose  of 
holding  the  elastic  material,  whether  of  rubber 
or  leather,  or  the  compoimd  of  glue  and  mo- 
lasses, which  is  preferred.  Now,  the  second 
claim  is  for  arranging  the  elastic  material, 
when  placed  in  this  box  or  bed,  whether  curved 
or  rectangular  in  form,  'in  a  series  of  distinct 
staves  or  designs,"  for  the  purpose  stfedfied;^ 
that  is,  for  the  purpose  of  graining  pails  in  the 
variety  of  colors  or  figures  described.  The  elas- 
tic bed  may  be  arranged,  as  is  stated  in  the 
specification,  so  as  to  present  one  continuous 
or  uniform  design,  or  it  may  be  arranged  in 
blocks  or  staves,  each  of  different  designs,  so- 
that  the  vessel  shall  present  the  appearance  of 
different  kinds  of  wood,  as  rosewood,*  ['140^^ 
oak,  walnut  and  others.  It  may  also  be  con- 
structed of  separate  pieces  or  blocks,  as  shown 
in  the  drawing,  or  the  material  may  be  a  single 
united  mass,  impressed  by  different  designs  ar- 
ranged in  staves,  so  as  to  produce  the  same  ef- 
fect as  when  constructed  in  separate  blocks.. 
The  two  claims,  as  we  see,  are  dosely  oonnect- 
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6d,  and  each  essential  to  the  complete  construc- 
tion of  the  instrument  or  apparatus,  which, 
when  put  into  practical  operation  by  the  con- 
trivances pointed  out  in  the  specification,  can 
accomplish  the  desired  result,  which  result  is 
the  graining  of  the  exterior  body  of  the  pail 
with  a  variety  of  colors  and  figures. 

The  learned  counsel  for  the  defendants  below 
insists  that  this  second  claim  is  only  an  ar- 
rangement of  designs  and,  in  a  limited  sense,  he 
is  no  doubt  right,  but  in  its  connection  with 
the  first  claim,  and  with  the  machine  for  trans- 
ferring the  design  to  pails,  it  is  more;  it  is 
a  part  of  the  machine  or  instrument,  and  an 
indispensable  part ;  it  is  the  elastic  bed  of  rub- 
ber, or  of  leatner,  or  compound  of  glue  and  mo- 
lasses, of  any  arranged  figure  or  design,  that 
constitutes  an  element  in  the  machine,  and 
which,  with  the  curved  box  and  contrivances 
for  working  the  instrument,  produces  the  de- 
sired result.  The  figure  or  design  is  but  in- 
cidental, and,  as  such,  has  no  other  protection 
than  that  whidi  the  patent  secures  to  the  in- 
ventor of  the  machine.  The  right  to  the  use 
of  the  machine  carries  along  with  it  the  right 
to  use  the  designs. 

The  arranged  figure  in  the  elastic  bed  is  not 
the  one  protected  by  the  11th  section  of  the 
Act  of  1861;  that  is,  the  one  which  is  trans- 
ferred to  the  pail  or  wares,  where  its  beauty  is 
Urst  visible  to  the  eye.  While  it  remains  in 
the  elastic  material  it  exhibits  no  more  beauty 
than  if  engraved  on  stone  or  metal. 

It  may  be  that  the  inventors  of  the  machine 
for  impressing  figures  or  designs  upon  pails  or 
other  wares  would  not  be  protected  from  using 
^gures  or  designs  the  right  of  property  in 
which  had  been  secured  to  the  original  inventor 
under  this  11th  section,  but  they  may  clearly 
use  any  and  all  not  thus  protected.  The  ma- 
chine in  question  is  invented  for  reducing  to 
14Z*]  practical  use  these  figures  and  *designs, 
and  will  make  them  profitable  to  the  original 
inventors  or  owners  of  them,  if  they  choose  to 
omploy  it. 

We  are  of  opinion  that  the  first  question 
ahould  be  answered  in  the  affirmative  and  the 
second  in  the  negative. 


.JOHN  J.  MAHONEY,  Appt., 

V. 

UNITED  STATES. 

<See  S.  0.  10  Wall.  62-68.) 

Consul  at  Algiers — salary  of. 

After  Algiers  became  a  province  of  France,  no 
provision  Is  anywhere  made  for  a  salary  of  the 
Consul  at  that  place. 

Under  the  Act  of  Aug.  18,  1856,  Consuls  to  the 
City  of  Algiers  are  entitled  to  such  fees  only  as 
they  may  collect,  as  compensation  for  their  serv- 
ices. 

[No.  160.] 

Argued  Apr.  1,  1870.     Decided  Apr.  25,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  appear  in  the  opin- 
ion of  the  court. 

Mr.  T.  J.  D.  Fuller,  for  appellant: 
*  The  uniform  construction  given  to  the  words 
in  the  Act  of  1810,  "That  not  more  than  the 
•um  mentioned  shall  be  paid,"  means  that  the 
sum  named  shall  be  paid,  it  is  supposed  will 
not  be  controverted;  for  such  is  the  uniform 
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and   uninterrupted   construction    given   to   It. 
See  Ops.  Attys-Gen.  Vol.  4,  pp.  295,  506. 

The  main  ouestion  is:  what  effect  does  the 
conquest  of  Algiers  and  its  surrender  to  France 
July  18,  1830,  have  upon  the  Statute  of  1810? 
Does  it  repeal  it,  annul  it,  or  impair  it?  IX> 
the  statute  laws  of  the  United  States  rest  upon 
any  such  basis?  Can  they  be  repealed  or  an- 
nulled or  impaired  by  any  other  power  than 
the  one  which  enacted  them?  I  can  readily 
perceive  that  a  changed  condition  of  the  sub- 
ject-matter, to  which  the  legislation  has  been 
applied,  may  constitute  a  very  good  reason 
why  the  law  making  power  shall  alter  the  law 
to  suit  the  changed  condition  of  the  subject- 
matter;  but  until  it  does  so  act,  the  law 
must  necessarily  continue  the  same. 

The  Consular  Treaty  of  1853,  between  the 
United  States  and  France,  does  not,  in  terms, 
nor  by  the  remotest  implication  even,  repeal 
the  Act  of  1810,  or  any  of  its  provisions  touch- 
ing the  compensation,  for  the  reason  that  it  Is 
silent  upon  the  subject  of  compensation  alto* 
gether. 

It  regulates  the  duties  and  powers  of  con- 
suls; but  that  is  a  question  quite  distinct  from 
the  one  of  compensation. 

As  a  physical  fact,  it  cannot  be  pretended 
that  the  City  of  Algiers,  with  its  120,000  inhab- 
itants, had  disappeared  from  the  face  of  the 
earth;  that  its  Mahometan  religiouA  faith  had 
become  changed;  that  its  harbor  had  ceased  or 
its  production  of  wool  and  hides  and  fruits  had 
ceased,  or  that  it  was  not  frequented  by  our 
merchants  and  ships  for  commerce  and  trade. 
All  there  is  about  it  is,  that  it  had  ceased  from 
being  an  independent  power,  or  nominally  sub- 
ject to  Turkey,  and  had  become  a  vice-royalty 
or  dependency  of  France. 

The  President  or  his  Secretary  of  State  cooU 
not  repeal  the  law. 

Neither  would  it  be  lawful  for  either  of  them 
to  enter  into  a  special  contract  with  their  ap- 
pointee, that  he  should  discharge  the  duties  of 
an  office,  the  compensation  of  whidi  was  estab- 
lished by  law,  for  a  less  sum  than  the  law  al- 
lowed. That  would  be  immoral  and  degrading. 
If  the  contract  system  is  to  prevail,  a  better 
and  a  fairer  system  would  be  to  advertise  to 
receive  proposals,  to  award  the  contract  to  the 
lowest  bidaer,  on  the  best  terms  the  duties  of 
the  office  could  be  discharged,  and  where  a  fair 
competition  would  be  invited.  Neither  it  there 
anything  unreasonable  or  unconscionable  in  the 
amount  of  compensation  claimed  in  this  case, 
in  the  actual  condition  of  things.  For  in  the 
Consular  Acts  of  1855,  $2,500  was  allowed  to 
the  Consuls  of  each  of  the  Ports  of  Tangiera, 
Tripoli  and  Tunis;  and  in  the  Act  of  1856, 
the  salaries  of  these  consuls  was  increased  to 
$3,000  per  year;  and  under  both  Acts  the  con- 
suls were  prohibited  from  trading  on  the  Bar- 
bary  coast.  Circumstances  and  propriety  con- 
spire to  show  that  the  compensation  of  the 
Consul  at  Algiers  could  not  be  below  that  of 
any  other  interior  ports  on  the  south  shore  of 
the  Mediterranean.  If  there  could  be  no  legal 
stipulation  between  the  Government  and  the 
claimant,  for  the  reasons  named,  much  less  will 
the  law  imply  a  contract. 

Mr.  Thomas  H.  Talbot,  Asst.  Atty-Gen^  for 
appellee: 

(The  court  declined  to  hear  an  oral  argument 
for  appellee.) 
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The  defense  relies  upon  this  point,  namely: 

The  Act  of  May  1,  1810,  contemplated  Al- 
giers as  a  part  of  the  BarlMkry  powers,  and  in 
Axing  the  salary  for  a  Consul  at  that  cjty..  be- 
came inoperative  for  want  of  a  proper  subject 
by  the  transfer  of  that  city  to  France. 

The  State  Department  has  uniformly  acted 
opon  this  construction,  in  all  consular  appoint- 
ments made  since  such  transfer.  All  such  ap- 
pointments have  been  accepted  and  held  upon 
the  same  construction  for  the  same  period. 

The  following  statutes  are  cited  as  support- 
ing this  claim:  July  6,  1797,  Vol.  1.  p.  533,  ch. 
zii;  May  1,  1810,  Vol.  U.  p.  008,  sec.  1;  Mar. 
2,  1833,  Vol.  IV.  p.  620;  Mar.  1,  1856,  Vol.  X. 
p.  621,  sec:  1;  Aug.  2,  1861,  Vol.  XII.  p.  285; 
also  p.  336. 

These  statutes  show  a  legislative  sanction  of 
the  construction  given  to  the  Act  of  May  1, 
1810,  by  the  State  Department,  namely:  that 
it  was,  as  to  Algiers,  repealed  by  the  transfer 
of  that  city  from  a  Mahometan  power  to  the 
dominion  of  a  Christian  Nation  and  old  ally  of 
the  United  States,  the  Nation  of  France. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  March,  1854,  the  appellant  was  appointed 
Consul  of  the  United  Sta4;es  in  the  City  of  Al- 
giers in  the  north  of  Africa.  He  soon  after- 
wards entered  upon  the  discharge  of  this  duty, 
and  continued  in  oflSce  until  November,  1859, 
when  he  resigned.  During  this  period  he  re- 
ceived no  salary  from  the  Government,  nor  did 
he  make  any  return  to  the  Government  of  fees 
received  by  him  as  Consul ;  but  he  was  paid  the 
necessary  expenses  of  his  office,  and  was  al- 
lowed by  the  Department  of  State  to  transact 
business  as  a  merchant.  While  in  office,  he 
preferred  no  claim  for  any  salary  or  compensa- 
tion for  his  services,  nor  did  he  afterwards  ad- 
vance any  such  claim  until  July,  1865;  he  then 
presented  his  claim  for  $4,000  a  year  as  salary, 
to  the  Treasury  Department.  That  department 
referred  the  matter  to  the  State  Department, 
and  Mr.  Seward,  then  Secretary  of  State,  in- 
formed the  appellant  that  his  daim  could  not 
be  allowed,  and  its  payment  was  accordingly 
refused.  He  then  instituted  the  present  action 
to  recover  the  amount. 

His  claim  is  founded  upon  the  Act  of  Con- 
sress  '*fixing  the  compensation  of  public  min- 
isters and  of  consuls  residing  on  the  coast  of 
Barbary  and  for  other  purposes,"  passed  on  the 
1st  of  May,  1810.  That  Act  provides  that  the 
President  shall  not  allow  To  any  Consul  who 
shall  be  appointed  to  reside  at  Algiers,  a  great- 
er sum  than  at  the  rate  of  $4,000  per  annum, 
aa  a  compensation  for  all  his  personal  services, 
and  ecEpenses."  The  language  of  this  Act 
would  seem  to  indicate  that  the  extent  of  the 
compensation  to  be  made  to  the  Consul  was, 
within  the  limits  prescribed,  subject  to  the  con- 
trol of  the  President,  and  that  the  amount 
specified  was  not  payable  absolutely  to  the  per# 
son  appointed. 

But  assuming,  for  the  purposes  of  this  case, 
that  the  Act  fixes  absolutely  the  rate  of  com- 
pensation, we  do  not  think  it  sustains  the  claim 
of  the  appellant. 

When  that  Act  was  passed  Algiers  was  a 
part  of  one  of  the  Barbary  States  of  that 
name^  mad  it  ii  evident,  from  an  examination 
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*of  its  provisions,  that  the  Act  was  in-  [*66 
tended  to  apply  to  a  consulate  at  that  place 
only  so  long  as  it  belonged  to  one  of  the  Barb- 
ary powers.  Years  before  the  appointment  of 
the  appellant,  Algiers,  and  the  country  of 
which  it  was  the  principal  city,  had  become  a. 
province  of  France. 

A  great  distinction  has  always  been  made 
between  consuls  to  Mahometan  and  consuls 
to  Christian  coimtries,  both  in  the  powers  in- 
trusted to  them  and  in  the  duties  with  which 
they  are  charged.  The  full  reciprocity  which^ 
by  the  general  rule  of  international  law,  pre- 
vails between  Christian  States  in  the  exercise 
of  iurisdiction  over  the  subjects  or  citizens  of 
each  other  in  their  respective  territories,  is  not 
admitted  between  a  Christian  State  and  a  Ma- 
hometan State  in  the  same  circumstances;  and 
in  our  treaties  with  Mahometan  powers,  ex- 

gress  stipulations  are  made  for  the  enjoyment 
y  our  citizens  of  certain  exterritorial  rights- 
with  respect  to  their  persons  and  property.^ 
Whilst,  therefore,  in  Christian  countries  con- 
suls are  little  more  than  mere  commercial 
agents,  in  Mahometan  countries  they  are 
clothed  with  diplomatic  and  even  with  judicial 
powers.  Consuls  to  Christian  countries  are  of- 
ten allowed  to  engage  in  business;  but  consuls 
to  Mahometan  countries  are  restricted  to  the 
duties  of  their  offices,  are  paid  a  stated  salary^ 
and  are  prohibited  from  entering  into  commer- 
cial transactions.  Halleck,  Inter.  Law,  ch.  10,. 
sees.  21,  22;  7  Ops.  Attys-Gen.  346-348. 

Thus,  in  the  Treaty  with  the  Dey  of  Algiers,, 
made  m  1816  (8  Stat,  at  L.  244),  it  was  stipu- 
lated that  disputes  between  citizens  of  the 
United  States  should  be  decided  by  the  Consul 
and  in  case  a  citizen  of  the  United  States- 
should  kill,  wound  or  strike  a  subject  of  Al- 
giers, or,  on  the  contrary,  a  subject  of  Algiers 
should  kill,  woimd  or  strike  a  citizen  of  the 
United  States,  the  law  of  the  country  should 
"take  place,  and  equal  justice"  be  rendered,  the 
Consul  assisting  at  the  trial;  and  that  the 
property  of  a  citizen  of  the  United  States  dy- 
mg  in  Algiers  should  be  imder  the  immediate 
direction  of  the  Consul,  unless  otherwise  dis- 
posed of  by  will. 

'Provisions  like  these  are  not  generally  [*67 
made  in  treaties  between  Christian  nations; 
and  they  impose  duties  upon  consuls  which  are 
not  exacted  of  those  officers  when  acting  as  mere 
commercial  agents.  It  is  plain  that  the  duties 
for  which  a  consul,  inhibited  from  engaging  in 
commerce,  and  charged  with  diplomatic  and 
judicial  functions,  was  required  at  Algiers, 
whilst  that  place  formed  part  of  a  Mahome- 
tan power,  and  this  Treaty  was  in  force,  oeased 
when  that  country  passed  imder  the  jurisdic- 
tion of  a  Christian  Nation,  and  the  Treaty 
with  the  Dey  thus  expired.  The  Department  of 
State  from  that  time  has  treated  the  consulate 
there  as  one  without  salary,  to  which  the  pro- 
visions of  the  Act  of  May,  1810,  were  no  longer 
applicable;  one  which  allowed  the  incumbent, 
as  consuls  in  the  countries  subject  to  France 
are  allowed,  to  engage  in  business,  and  only 
entitled  to  receive  as  compensation  for  his 
services  such  fees  as  he  might  collect,  besides 
the  necessary  expenses  of  his  office.  8  Stat, 
at  L.  106;  10  Stat,  at  L.  9(92. 

The  construction  thus  given  br  the  Secretary 
was  impliedly  sanctioned  by  the  Aot  of  Con- 
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greas  of  Mareh  I,  1856,  '^  remodel  the  diplo- 
matio  and  ooneular  tyttems  of  the  United 
States"  (10  Stat,  at  L.  621),  and  was  expressly 
sanctioned  by  the  Aet  of  August  18,  1866,  to 
regulate  those  systems.    11  Stat.  at.  L.  62. 

The  Aet  of  1810,  after  specifying  the  com- 
pensation which  might  be  allowed  to  the  Con- 
sul i4>pointed  to  reside  at  Algiers,  designated 
the  sum  whidi  mi^^t  be  allowed  to  other  con- 
suls appointed  to  reside  in  any  other  of  the 
States  OB  the  eoast  of  Barbary,  thus  making 
provision  for  all  the  Barbary  States.  The  ports 
of  these  States,  where  consuls  were  appointed 
to  reside,  were  Tangiers,  Algiers,  Tripoli  and 
Tunis.  Now,  in  the  Act  of  March  1,  1865, 
compensation  is  fixed,  under  the  head  of  ''Bar- 
bary States,"  for  consuls  to  all  those  places 
except  Alffiers,  and  no  provision  is  anywhere 
made  for  the  appointment  of  a  consul  at  that 
place,  or  for  compensation  to  one  there,  show- 
mg  that  Ckmgress  did  not  then  think  that  a 
consul  with  a  salary  there  existed,  or  was  there 
reonired. 

The  Act  of  August  18,  1866,  enumerates  the 
68*]  same  places  *under  the  same  head  of 
Barbanr  States,  at  which  consuls  are  to  be  ap- 
pointed to  reside,  and  designates  their  compen- 
sation, omitting,  as  in  the  Act  of  1866,  the  City 
of  Algiers,  and  jproyides  that  consuls  not  thus 
enumerated  shall  be  entitled,  as  compensation 
for  their  services,  to  such  fees  as  they  may  col- 
lecty  a  provisicm  which  in  effect  declares,  when 
read  in  connection  with  the  preceding  clauses 
of  the  Act,  that  thev  shall  receive  no  other 
compensation.  And  this  latter  Act  repeals  all 
Acts  and  parts  of  Acts  inconsistent  with  its 
provisions. 

We  find  no  error  in  the  judgment  of  the 
Court  oi  GUims  and  it  is,  accordmgly  affirmed. 


117*]    VAMES  a  8TIMPS0N,  PUT.  in  Err., 

v. 

CHARLES  T.  WOODMAN. 

(See  a  C  10  WalL  117-126.) 

Patent  ri^^t — ^what  not  patentable. 

Where  plaintiff's  machine,  fdr  which  a  patent 
had  been  granted,  had  been  anticipated  In  every 
part  of  Its  coostroctlon  except  the  flcnres  or  de- 
wUpm  on  the  roller,  which  roller  was  old,  he  was 
not  entitled  to  recover  for  Its  Infrlnsement. 

The  engraving  of  the  flcnre  upon  the  surface  of 
the  smooUi  roller,  or  the  subetltntlon  of  the  old 
flgored  roller  for  the  purpose,  required  no  inven- 
oon. 

Simply  medianlcal  skill  Is  not  patentable. 

[No.  164.] 

Argued  Apr.  5,  1870.     Decided  Apr.  26,  1870. 

IK  ERROR  to  the  Olrenit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

This  acticm  was  brought  in  the  court  below 
by  tho  defendant  in  error,  to  recover  damages 
for  the  alleged  infringement  of  certain  letters 
patent. 

The  trial  resulted  in  a  verdict  and  Judgment 
for  $4.17,  with  costs,  taxed  at  $214.76  in  favor 
<rf  the  plaintiff.  Whereupon  the  defendant 
BQsd  out  this  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  B.  S.  Curtis  and  Geo.  L^  Roberta, 
for  plaintiff  in  error; 

The  introductkNi  oi  the  pebbling  roller  into 
the  Qnm  ■aAfiML  fa  tbt  wum  BMde  aod  te 


the  same  purpose  that  it  had  been  _ 
introduced  into  the  analogous  Gamar"msehlnsi» 
is  not  such  a  new  combination  as  Is  patentable, 
but  is  rather  a  double  use  of  the  peobling  lel- 
ler,  or  a  double  use  of  the  Green  machine. 
It  was,  therefore,  proper  and  material  to 
mit  to  the  determination  of  the  jury  in 
case  the  following  questions  of  fact: 

1.  Whether  the  pebbling  roller  itself 
old  and  had  been  used  in  l^e  Gamar 

2.  Whether  the  Green  machine,  apart  fraa 
the  pebbling  roller,  was  old. 

3.  Whether  the  Gamar  madiine  as  leether 
finishing  machines^  was  analogous  to  the  Qtmm 
machine. 

4.  Whether  the  mode  of  introduetkm  of  tke 
pebbling  roller  into  the  Green  m^i*<if  warn 
substantially  the  same  as  hi  the  Gamar  map 
chine,  and  was  within  the  common  knowledipi 
and  skill  of  mechanics. 

6.  Whether  the  purpose  and  effect  of  the  vet 
of  the  pebblinff  roller  in  the  Green  ™»^ii^^ 
was  substantiafly  the  same  as  the  purpose  aad 
effect  if  its  primr  use  in  the  Gamar  ***^^^t. 
or  in  the  luuid  devioes. 

Such,  in  substance,  is  what  the  court  belov 
was  prayed  to  instract  the  Jurr;  and  if  tki 
jury  had  found  all  the  facts  in  the  afi&rmativiL 
then  the  court  should  have  ruled,  as  matter  off 
law,  that  the  first  daim  of  the  patent  of  tki 
plaintiff  below  was  void,  under  any  construe- 
tion  that  did  not  include,  as  an  essential  pari 
of  the  combination  therein  claimed,  the  mechan- 
ical devices  for  alternately  raising  and  low- 
ering the  table,  by  which  alone  it  is  made  tm 
differ  from  the  Green  machine;  and  that  tke 
defendant  below  could  not  be  restrained  by  ihm 
patent  of  the  plaintiff  below  from  using  the  saU 
Green  machine  or  any  other  machine  subetsn- 
tialljr  lilce  it»  for  operating  the  pebblinff  roller. 

This  doctrine  is  uniformly  held  in  ^e^^^g 
and  it  appears  to  be  the  settled  law  of  this 
country,  although  the  decisions  upon  the  sub- 
ject in  our  courts  are  not  so  recent  nor  so  nn- 
merous  as  in  the  English  courts;  the  obviooa 
reason  beings  that  the  seratiny  of  the  United 
States  Patent  Office  has  been  so  great  th«t 
patents  have  rarely  iuued  for  supposed  ia- 
ventions  of  this  character,  as  wUl  readily  be 
peroeived  by  reference  to  Uie  cases  i^ipeaM 
from  the  Commissioner  of  Patents. 

Cochrane  v.  Waterman,  Law's  Dig.  488^  aee. 
6;  Hazard  v.  Green,  Law's  Dig.  488^  sec  8; 
Bawson,  ex  parte.  Law's  Dig.  490,  sec  28; 
Wheeler,  ex  parte.  Jaw's  Dig.  490,  see.  28; 
Orr,  ex  parte.  Law's  Dig.  476,  sec  13;  Bland^^ 
ex  parte.  Law's  Dig.  264,  sec  6;  490,  sec  28; 
Allen,  ex  parte.  Law's  Dig.  264^  sec  8;  490^ 
sec  28;  Marsh,  ex  parte.  Law's  Dig.  264,  sec 
9;  490,  sec  27;  Berry,  ex  parte.  Law's  Di^ 
264,  sec  10;  Bean  t.  Smallwood,  2  Story,  408; 
Winans  v.  R.  R.  2  Story,  412;  Losh  ▼.  Hague, 
Web.  Pat.  Osc  202;  Harwood  t.  Railway,  11 
H.  of  L.  Cas.  064;  Regina  T.  Cutler,  8  Oar.  4 
Kir.  216;  Parices  v.  Stevens,  Lu  R.  8  Bq.  868; 
Jordan  v.  Moore,  L.  R.  1  C  P.  824;  Horton  ▼• 
Mabon,  12  a  B.  (N.  S.)  437;  16  a  B.  (N.  &) 
141;  Hotchkiss  T.  Greenwood,  11  How.  248; 
Kay  T.  Marshall,  5  Bing.  (N.  a)  492;  Howe  t. 
AbboU,  2  Story,  190;  Phillips  t.  I^upe,  24  How. 
184,  16  L.  ed.  639;  Bush  t.  Fox,  6  IL  of  U  Cac 
707;  Bottie  Snvelofe  Co.  T.SejMr,  6  a  B.  (H. 
8.)  184. 
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Mr.  T.  L.  Wakefield,  for  defendant  in  error. 

Patents  are  to  be  construed  liberally  in  favor 
of  the  patentee;  so  constmed,  if  possible,  that 
the  inventor  shall  hare  the  benefit  of  what  he 
has  actually  invented,  if  he  has  invented  any- 
thing. 

Coming  v.  Burden,  15  How.  269;  Pitts  v.  Whit- 
man, 2  Story,  621;  Carver  v.  Braintree  Mfg. 
Co.  2  Story,  446;  Ames  v.  Howard,  1  Sumn. 
485;  Ryan  v.  Goodwin,  3  Sumn.  520. 

1.  A  patent  for  a  combination  of  elements  or 
parts  previously  known  in  a  machine  is  valid, 
if  the  result  produced  by  such  combination  is 
either  a  new  article  or  a  better  article,  or  a 
cheaper  article  to  the  public,  either  an  old  ef- 
fect, better  or  cheaper  or  a  new  one. 

Curt.  67;  Crane  v.  Price,  5  Scott  (N.  R.) 
339;  Buck  v.  Hermance,  1  Blatchf.  404;  Pitts 
v.  Whitman,  2  Story,  618,  &c.;  O'Reilly  v. 
Morse,  15  How.  123;  McCormick  v.  Seymour, 
2  Blatchf.  246;  Furbush  v.  Cook,  2  Fish.  672; 
Foster  v.  Moore,  1  Curt.  291;  Wilson  v.  Bar- 
num,  2  Fish,  635. 

It  is  not  important  whether  it  required  much 
or  little  thought,  study  or  experience,  to  make 
the  combination,  or  much  or  little  expense  to 
devise  and  execute  it;  and  it  is  decisive  that  a 
new  mode  of  operation  has  been  introduced,  if 
either  a  new  effect,  or  a  better  effect,  or  as 
good  an  effect  more  economically  attained,  is 
produced  by  the  change. 

Furbush  v.  Cook  (supra) ;  Earle  v.  Sawyer,  4 
Mas.  1;  Davoll  v.  Brown,  1  Wood.  &  M.  53; 
Russell  V.  Cowley,  Web.  Pat.  Cas.  464. 

The  effect  or  result  produced  by  the  two 
combinations  is  a  practical  test  of  the  identity 
of  the  combinations,  and  the  patentability  of 
the  plaintiff's  invention. 

Curt.  Pat.  sees.  8,  9,  14,  15,  and  notes;  sees. 
330,  331,  and  notes;  Hall  v.  Wiles,  2  Blatchf. 
200;  Law's  Dig.  423. 

A  useful  new  result  implies  invention  in  the 
machine  to  produce  the  effect.  Furbush  v. 
Cook,  2  Fish.  672. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts. The  suit  was  brought  in  the  court 
below,  by  Woodman  against  Stimpson,  to  re- 
cover damages  for  an  infringement  of  a  patent 
granted  on  the  29th  March,  1864,  for  '*a  new 
and  useful  machine  for  ornamenting  leather," 
as  stated  in  the  letters  patent.  In  the  specifi- 
cation the  plaintiff  states  he  has  "invented  a 
new  and  useful  improvement  in  boarding  or 
pebbling  leather,"  and  describes  how  this  proc- 
ess was  formerly  carried  on.    He  says: 

"What  is  known  as  a  boarded  or  pebbled 
grain  or  finish  has  hitherto  been  eiven  to  leath- 
er by  what  is  called  the  boardmg  operation, 
which  consists  in  doubling  the  skin  over  on  to 
itself  on  a  table  so  that  the  fiesh  side  shall  be 
out,  and  then  forcing  or  rucking  one  part  over 
the  other,  in  different  directions,  by  means  of 
a  flat  cork  board,  which  breaks  or  wrinkles 
the  grain  and  gives  it  a  rough,  checkered  or 
pebbled  appearance.  This  operation  is  per- 
formed by  hand,  and  is  very  slow  and  IalK>ri- 
ous,  and  produces  only  one  particular  kind  of 
finish."  He  then  observes:  "The  nature  of 
my  invention,  therefore,  consists  in  producing 
10  Wall. 


this  'pebbled'  or  'boarded'  grain  or  finish  on 
leather,  by  subjecting  it  to  the  pressure  of  a 
short  revolving  cylinder  or  roller  of  steel,  or 
other  suitable  metal,  having  the  required  de- 
sign or  fi^re  engraved  or  sunk  on  its  periph- 
ery. My  improvement  further  consists  in  com- 
bining with  said  roller,  a  new  and  useful  com- 
bination of  mechanical  devices  for  carrying  my 
invention  into  practical  operation,  so  as  to  ac- 
complish the  ODJect  desired  with  great  rapid- 
ity and  cheapness." 

•He  further  observes:  "It  is  obvious  [•ii8 
that  my  pebble  roller  may  be  combined  with 
various  mechanical  devices  whereby  it  can  be 
rolled  with  sufficient  pressure  over  a  skin  of 
leather.  I  will  now,  however,  describe  a  com- 
bination of  devices  which  I  find  to  answer  every 
purpose  required."  The  plaintiff  then  described 
with  great  minuteness  the  machine  and  every 
part  of  it,  and  closes  with  his  claims. 

First.  "Boardinff  or  pebbling  skin  or  leather 
short  cylinder  rolling  over  a  table  with  the  re- 
quisite   pressure,   substantially    as   described; 

Second.  "I  also  cla^m  raising  and  lowering 
the  table,  'A,'  by  means  of  the  toggles,  *Q,' 
arm,  *S,'  springs,  *U,'  arm,  *T,'  and  cam,  T,' 
or  their  equivalent,  substantially  as  set  forth 
and  for  the  purposes  described." 

The  second  claim  is  not  in  the  case,  as  the 
arrangement  or  contrivance  is  not  found  in  the 
defendant's  machine.  The  first  is  the  only  on« 
in  question. 

Tnat  is,  as  we  have  seen,  "boarding  or  peb- 
bling" skins  or  leather  by  means  of  a  single 
shoH  cylinder  rolling  over  a  table  with  the  re- 
quisite pressure,  substantially  as  described; 
which  means,  as  we  understand  the  claim,  fin- 
ishing or  fiffuring  the  leather  by  means  of  a 
revolving  roller,  the  design  or  figure  engraved 
or  sunk  in  its  periphery,  and  worked  over  the 
grain  of  the  leather  by  the  use  of  the  machin- 
ery described,  or  by  machinery  substantially 
nice  it. 

Now,  it  is  admitted  in  the  bill  of  exceptions, 
that  evidence  was  given  on  the  trial  by  the  de- 
fendants, tending  to  show  that  prior  to  the 
plaintiff's  invention,  board  or  pebble  grain  or 
finish,  described  in  his  patent  as  produced  by 
him,  had  been  produced  on  leather  by  subject- 
ing it  to  the  pressure  of  a  short  revolving  cyl- 
inder of  steel  or  other  metal,  having  the  re- 
quired design  or  figure  engraved  or  sunk  on 
its  periphery,  and  rolling  over  a  table  on  which 
the  leather  was  placed;  and  that  the  said  re- 
volving figured  cylinders,  'which  are  [•xxg 
known  in  the  case  as  "pebbling  rollers,"  were 
operated  with  the  requisite  pressure  by  means 
of  hand  devices. 

It  is  also  admitted  the  defendant  gave  evi- 
dence tending  to  show  that,  prior  to  the  plain- 
tiff's improvement,  there  was  known  and  used 
a  machine  which,  in  its  substantial  combina- 
tion or  arrangement  of  its  parts,  co-operating 
together  for  the  purpose  of  impressing  the  sur- 
face of  leather,  differed  in  no  material  respect 
from  the  machine  described  in  the  letters  pat- 
ent, whereof  a  model  was  produced,  except  in 
respect  to  the  mechanism  for  raising  and  low- 
ering a  table  (not  in  the  defendant's  machine), 
and  except  that,  instead  of  operating  a  short 
revolving  roller  like  the  plaintiff's,  naving  a 
fissured  surface  for  the  purpose  of  producing 
the  pebbled  grain  on  leather,  it  operates  a  shoH 
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revolving  metallic  roller  having  a  smooth  sur- 
face, for  the  purpose  of  giving  to  the  leather  a 
closer  natural  grain;  that  this  was  the  only 
diversity  between  the  two  machines,  and  that 
having  the  smooth  roller,  instead  of  the  roller 
with  the  ornamental  surface,  made  no  dif- 
ference in  the  substantial  combination  or  ar- 
rangement of  the  machinery  co-operating  to- 
gether in  said  machines  for  the  purpose  of  do- 
ing the  work.  Now,  taking  this  evidence  as 
thus  stated  in  the  bill  of  exceptions,  it  will  be 
seen  that  the  only  difference  between  the  prior 
machine  and  the  plaintiff's,  in  its  combination 
and  arrangement  and  in  its  working  and  effect 
upon  the  leather  is,  that  the  metallic  roller  in 
the  former  had  a  smooth,  and  in  the  latter  a 
figured  surface.  In  all  other  respects,  the  two 
nmdiines  were  the  same.  But,  as  also  apnears 
in  the  bill  of  exceptions,  this  figured  revolving 
roller  was  old,  and  the  use  of  it  in  pebbling 
leather  was  also  old  and  well  known.  Neither 
the  plaintiff  nor  the  defendant  could  claim  any 
right  to  it  as  inventors. 

The  same  pebbled  grain  and  finish  as  de- 
scribed in  plaintiff's  patent  had  already  been 
produced  on  leather  by  subjecting  it  to  a  pres- 
sure while  rolling  over  the  table  on  which  the 
leather  was  placed;  but  this  pressure  was  pro- 
duced by  means  of  hand  devices. 

The  field  of  invention  was  open  to  any  per- 
son to  construct  new  devices  or  machinery  by 
means  of  which  to  operate  this  old  instrument 
in  "pebbling  leather,^'  in  the  language  of  the 
patentee  in  this  case,  "so  as  to  accomplish  the 
object  desired,  with  greater  rapidity  and  cheap- 
ness." And  this  the  plaintiff  would  have  ac- 
complished by  his  macnine,  if  he  had  not  been 
anticipated.  But  the  case  admits  that  the  evi- 
dence was  given,  tending  to  show  that  the  de- 
vice or  machine  he  has  patented  for  the  pur- 
pose, so  far  as  used  by  the  defendant,  was  the 
same  as  the  Qreen  machine,  which  was  prior 
in  date. 

We  are  now  prepared  to  look  at  the  second 
instruction  to  the  jury,  prayed  for  by  the  de- 
fendant, which  is:  "If  they  find  that  the 
form  of  the  surface  of  the  roller  In  the  plain- 
tiff's machine  is  not  material  to  the  mechanical 
action  of  the  roller  in  combination  with  the 
other  devices,  and  their  arrangements  by  which 
the  roller  is  moved,  the  leather  supported,  and 
the  pressure  made;  and  if  they  find  that  be- 
fore the  plaintiff's  invention  a  machine  was 
known  and  used,  not  differing  substantially 
from  the  plaintiff's  machine  in  any  other  re- 
spect, but  having  a  roller  for  giving,  a  finish 
to  the  leather,  the  surface  of  this  roller  was 
different  from  that  specifically  shown  and  de- 
scribed in  plaintiff's  patent;  and  if  they  find 
that  before  the  plaintiff's  invention,  rollers 
having  such  a  surface  as  the  plaintiff's  sub- 
stantially, were  known  and  used  in  other  ma- 
chines for  the  same  purpose,  the  plaintiff's 
patent  for  the  first  claim  is  void." 

This  prayer  is  somewhat  involved  and  ob- 
scured by  too  much  veribage;  but  when  an- 
alyzed and  understood,  it  was  clearly  war- 
ranted and  supported  by  the  evidence,  and 
should  have  been  given. 

In  substance  it  is,  if  the  jury  should  find  that 
the  figured  roller  in  the  plaintiff's  machine 
xax*]  *wa8  not  material  to  the  mechanical  ac- 
tion of  the  roller  in  the  combination  and  ar- 
rangement of  the  machinery  by  which  it  was 
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moved,  the  leather  supported,  and  the  pressure 
made;  and  if  they  find  that  before  the  plaint- 
iff's a  machine  was  known  and  in  use  similar  to 
his,  except  that  the  surface  of  the  roller  was 
smooth;  and  if  they  find  that  before  the  plaint- 
iff's invention  figured  rollers  were  known  and 
used  in  other  machines  for  the  same  purpose, 
then  the  plaintiff's  first  claim  was  void.  In 
other  woras  and,  in  short,  if  the  plaintiff's 
machine  had  been  anticipated  in  every  part  of 
its  construction  except  the  figures  or  designs 
on  the  roller,  which  roller  was  old,  he  was  not 
entitled  to  recover.  This  instruction  was  re- 
fused, which,  for  the  reasons  already  stated* 
we  think  was  errror. 

There  is,  also,  another  ground  upon  which 
we  think  this  instruction  should  have  bees 
given.  Assuming  the  plaintiff  to  have  been  an- 
ticipated in  the  construction  of  his  machine  m 
every  part  of  it,  except  that  the  prior  machine 
used  a  smooth  revolving  roller,  and  the  plain- 
tiff a  figured  one,  but  which  figured  roller  had 
been  used  for  pebbling  leather  by  pressure,  and 
was  well  known,  all  of  which  the  jury  would 
have  been  warranted  in  finding,  the  engraving,, 
or  stamping  of  the  figure  upon  the  surface  of 
the  smooth  roller,  or  the  substitution  of  the  old 
figured  roller  for  the  purpose,  required  no  in- 
vention; the  chan^  with  the  existing  knowl- 
edge in  the  art  mvolved  simply  mechanical 
skill,  which  is  not  patentable. 

Judgment  reversed.    Venire  de  novo. 

Mr.  Justice  Clifford,  dissenting: 

Inventions  secured  by  letters  patent  are  prop- 
erty and,  as  such,  they  are  under  the  protectioa 
of  the  Constitution  of  the  United  States  and 
the  laws  of  Congress.  When  duly  secured  in 
that  way  the  ptU^entee  acquires  the  exclusive 
right,  if  the  invention  is  a  machine,  to  make 
and  use  the  same  and  to  vend  it  to  others  to 
be  used  during  the  entire  term  for  which  it  waa 
granted,  as  provided  by  law.  Vested  with  that 
exclusive  right  he  may  have  an  action  on  the 
case  to  recover  damages  against  any  person 
who  infringes  his  exclusive  *right;  and  [*xaa 
on  the  trial  of  the  case,  to  the  jury  he  may  in- 
troduce his  letters  patent  in  evidence,  and  when 
so  introduced  the  letters  patent  afford  a  prima 
facie  presumption  that  the  patentee  is  the  orig- 
inal and  first  inventor  of  what  is  therein  de- 
scribed as  his  improvement ;  and  the  def endant» 
if  he  denies  that  proposition,  takes  the  burden 
to  establish  the  affirmative  of  the  general  issue 
or  of  the  notices  filed  in  that  behalf.  Agawam 
Co.  V.  Jordan  [ante,  178]. 

Letters  patent  bearing  date  the  29th  of  March, 
1864,  were  panted  to  the  plaintiff  for  a  new 
and  useful  improvement  in  boarding  and  peb- 
bling leather,  which,  as  described,  consists  in 
giving  to  the  surface  of  the  leather  a  chedcered 
or  pebbled  appearance  by  subjecting  the  leather 
on  the  finished  side  to  the  pressure  of  a  short, 
engraved  revolving  cylinder  or  roller,  made  of 
steel  or  other  suitable  metal,  having  the  re- 
quired design  or  figure  engraved  on  the  peri- 
phery of  the  device.  My  improvement,  says 
the  patentee,  consists  in  combining  with  said 
roller  a  certain  new  and  useful  combination  of 
mechanical  devices  for  carrying  my  invention  in- 
to practical  operation,  so  as  to  accomplish  the 
object  desired  with  great  rapidity  and  cheapness. 

Nothing  can  be  plainer  than  is  the  meaning 
of  those  two  passages  in  the  specification,  the 
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substance  of  which  b  here  reproduced.  In  the 
first  passage  he  describes  the  result  or  effect 
which  his  invention  will  produce,  and  in  the 
second  he  gives  a  terse  general  description  of 
the  invention  itself,  alleging  that  it  consists  in 
combining  with  the  roller  a  certain  new  and 
useful  combination  of  devices  to  accomplish  the 
work.  Had  the  patentee  stopped  there  the 
specification  might  perhaps  have  been  regarded 
as  wanting  that  full,  clear  and  exact  descrip- 
tion of  the  invention  which  is  required  by  the 
6th  section  of  the  Patent  Act.  5  Stat,  at  L.  119. 

But  the  patentee  did  not  stop  there,  as  fully 
appears  by  what  immediately  follows  in  the 
specification.  On  the  contrary,  he  gives  a  mi- 
nute description  of  the  roller,  and  then  proceeds 
to  describe  the  several  mechanical  devices  to  be 
123*]  'combined  with  the  roller,  and  which,  as 
he  says,  will  answer  every  purpose  to  produce 
the  required  effect;  and  in  conclusion  he  gives 
a  minute  description  of  every  element  compos- 
ing the  orgnanized  machines  described  in  the 
patent  as  it  was  issued. 

Exact  description  is  also  given  of  the  several 
devices  composing  the  apparatus  for  raising 
and  lowering  the  table  on  which  the  leather  is 
placed  as  it  is  subjected  to  the  operation  of  the 
pebbling  instrument.  Such  an  apparatus  is  es- 
sential te  the  effective  operation  of  the  machine, 
as  the  table  must  be  raised  in  order  that  the 
leather  may  be  subjected  to  the  pressure  of  the 
roller  or  pebbling  instrument  as  it  passes  over 
the  upper  surface,  and  it  must  also  be  lowered 
in  order  that  the  arm  to  which  the  pebbling  in- 
strument is  attached  may  pass  bacK,  and  it  is 
obvious  that  the  contrivance  is  ingenious  and 
useful. 

What  the  patentee  claims  is  as  follows: 
First,  boarding  or  pebbling  skins  or  leather  by 
means  of  a  single  short  cylinder  rolling  over  a 
table  with  the  requisite  pressure  substantially 
as  described.  Striking  out  the  words  "sub- 
stantially as  described,"  it  might  be  contended 
that  the  claim  is  for  the  effect  and  not  for  the 
means  by  which  the  effect  is  produced,  but 
such  a  construction  cannot  be  mamtained  for  a 
moment,  as  it  would  be  contrary  to  the  settled 
rules  of  law  everywhere  applied  in  such  cases. 

Patents  for  inventions  are  not  to  be  treated 
as  mere  monopolies  and,  therefore,  as  odious  in 
the  law,  but  they  are  to  receive  a  liberal  con- 
struction, and  under  a  fair  application  of  the 
rule  that  they  be  construed  ut  res  magis  valeat 
Quam  pereat.  Hence  where  the  claim  imme- 
diately follows  the  description,  it  may  be  con- 
strued, says  Curtis,  in  connection  with  the  ex- 
planations contained  in  the  specification,  and 
be  enlarged  or  restricted  accordingly.  Curt. 
Pat.  sec  226;  Turrill  v.  R.  R.  1  Wall.  610,  17 
L.  ed.  672;  Ryan  v.  Goodwin,  3  Sumn.  520. 

Construed  in  view  of  that  rule,  it  is  clear,  to 
a  demonstration,  that  the  first  claim  of  a 
patent  is  for  .the  means  described  in  the 
specification  for  accomplishinff  the  effect, 
104*]  *  which  is  the  exact  view  taken  of  the  claim 
by  the  presiding  justice  in  the  court  below. 

Strike  out  the  second  claim  and  it  might  be 
contended  that  the  first  claim  covers  the  whole 
invention,  including  the  apparatus  for  raising 
and  lowering  the  table  as  well  as  the  combina- 
tion of  devices  for  pebbling  the  leather,  but  the 
whole  specification  must  l^  construed  together, 
and  when  so  construed  it  is  clear  that  the 
claims  were  intended  to  be  distinct,  as  the  sec- 
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ond  claim  not  only  specifies  the  'Vaising  and 
lowering  of  the  table,"  but  it  also  includes  by 
name  every  one  of  the  described  devices  to 
perform  that  office. 

Giving  due  weight  to  these  considerations,  it 
is  as  clear  as  anything  can  be  that  the  first 
claim  of  the  patent  is  a  claim  for  a  combina- 
tion of  the  described  mechanical  devices,  witb 
a  roller  for  carrying  the  invention  into  prac- 
tical operation,  and  for  accomplishing  the  de- 
scribed result  by  the  described  means,  exclud- 
ing the  apparatus  for  raising  and  lowerins  the 
table,  which  is  included  in  the  second  claim. 
Le  Roy  v.  Tatham,  22  How.  132,  16  L.  ed.  366. 

Infiuenced  by  these  considerations,  I  dissent 
from  the  opinion  of  the  court,  because  it  adopts 
an  erroneous  construction  of  the  patent,  and 
one  utterly  at  variance  with  the  whole  tenor  of 
the  specification  and  the  language  of  the  claim. 

Some  attempt  was  made  at  the  trial  to  show 
that  the  invention  of  the  plaintiff  was  super- 
seded by  the  machine  of  Gamar,  or  by  that  of 
Green,  but  the  attempt  was  an  utter  failure, 
and  the  jury  found  tne  issue  in  favor  of  the 
plaintiff.  Questions  of  fact  are  certainly  for 
the  jury,  and  it  is  too  plain  for  argument  that 
the  finding  of  the  jury  cannot  be  revised  here 
under  a  bill  of  exceptions.  Suppose,  however,, 
it  were  otherwise,  still  it  would  be  impossible 
to  come  to  any  other  conclusion  tluin  that  their 
finding  is  right. 

Take  the  Gamar  machine,  which  is  the  first 
in  order  as  the  evidence  is  exhibited  in  the  bill 
of  exceptions.  Evidence  was  introduced  by  the 
plaintiff,  showing  not  only  that  the  machine 
differed  from  the  machine  of  the  plaintiff,  but 
that  *it  operated  in  a  substantially  [*xa5 
different  maimer,  and  produced  a  substantially 
different  effect  upon  the  leather,  which  must  be 
obvious,  upon  comparing  the  two  machines,  ta 
everyone  having  any  acquaintance  upon  the 
subject.  Equally  decisive  evidence  was  also 
introduced  by  the  plaintiff  showing  that  the 
Green  machine  did  not  supersede  his  patent. 
Among  other  things  the  plaintiff  proved  that 
the  figuring  instrument  described  in  that  pat- 
ent was  not  a  revolving  instrument,  but  an  in- 
strument for  rubbing  the  leather,  as  appears  by 
the  model;  that  the  adaptation  of  the  pebblins. 
roller  to  that  machine,  so  that  the  same  could, 
be  practically  used  therein,  would  require  in- 
vention and  was  not  within  the  common  knowl- 
edge and  skill  of  mechanic,  and  that  a  figured, 
rotating  cylinder,  such  as  is  described  in  the 
plaintiff's  patent,  had  not,  in  fact,  been  intro- 
duced and  operated  in  that  machine  prior  to 
the  plaintififs  invention. 

Remark  upon  the  question  of  infringement  is 
not  necessary,  as  that  issue  was  found  by  the 
jury  for  the  plaintiff,  and  there  is  no  exception 
calling  for  any  review  of  the  instructions  given 
by  the  court. 

Suggestion  is  made  i^  the  opinion  just  read 
that  perhaps  the  judgment  might  be  reversed: 
upon  the  ground  that  the  invention  was  not 
patentable.  Many  t.  Jagger,  1  Blatchf.  372; 
Wilbur  V.  Beecher,  2  Blatchf.  132.  Patented 
inventions  which  are  not  new  and  useful,  or 
which  did  not  require  any  invention  as  com- 
pared with  what  existed,  and  was  in  use  before, 
may,  doubtless,  be  held  invalid  on  that  account, 
but  the  questioin  whether  a  particular  inven- 
tion is  new  and  useful,  or  whether  it  did  re- 
quire any  invention  to  produce  it,  as  compared 
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57ith  what  existed  before,  are  everywhere  ad- 
mitted to  be  questions  of  fact  for  the  jury, 
and  certainly  no  such  question  is  open  here  for 
the  determination  of  this  court  under  this  bill 
of  exceptions.  Curtis,  Pat.  sec.  41;  Lowell  v. 
Lewis,  1  Mas.  182;  Winans  v.  R.  R.  Go.  2 
Blatchf.  207;  Bedford  v.  Hunt,  1  Mas.  302; 
Hall  V.  Wiles,  2  Blatchf.  104.  Such  a  remark 
cannot  have  been  well  considered,  as  the  au- 
thorities are  all  the  other  way;  but  if  it 
were  otherwise  the  bill  of  exceptions  shows 
xa6*]  *that  the  finding  of  the  jury  was  right, 
as  it  appears  that  the  pebble  finish  can  be 
made  cheaper  and  better  by  the  plaintiff's 
machine  than  by  any  other  machine  or  instru- 
ment known  in  the  trade,  which  is  a  com- 
plete answer  to  both  suggestions. 

Valuable  as  the  property  of  the  plaintiff  in 
this  invention  is,  I  cannot  concur  in  the  judg- 
ment which  assigns  it  to  an  infringer.  Most 
modem  patents  are  for  new  combinations  of 
old  elements,  just  like  the  present  one,  but 
many  of  them  are  of  great  utility,  and  they  are 
as  much  within  the  protection  of  the  patent 
law  as  those  of  any  other  class.  Union  Sug. 
Ref.  V.  Matthiessen,  2  Fish.  605.  Such  patents 
being  for  the  combination  only,  no  one  can  be 
held  liable  for  infringing  the  invention  unless 
it  be  shown  that  the  infringer  uses  all  of  the 
•elements  which  compose  the  combination,  show- 
ing that  the  public  have  the  most  ample  se- 
curity that  nothing  will  be  protected  by  the 
patent  except  what  was,  in  fact,  invented  by 
the  patentee.  Prouty  v.  Ruggles,  16  Pet.  341; 
Carver  v,  Hyde,  16  Pet.  520;  Stimpson  v.  R.  R. 
10  How.  346;  Barrett  v.  Hall,  1  Mas.  477; 
Howe  V.  Abbott,  2  Story,  104. 

Where  an  invention  is  for  distinct  combina- 
tions which  are  separable,  and  where  it  em- 
l>race3  two  distinct  improvements,  one  having 
respect  to  the  operative  part  of  the  machine 
And  the  other  to  the  motive  power,  it  is  en- 
tirely competent  for  the  commissioner  to  grant 
separate  claims  for  the  two  combinations  in 
the  same  patent,  or  he  may,  under  existing 
laws,  grant  separate  patents  for  each  combi- 
nation, if  it  is  new  and  produces  a  new  and 
useful  result. 

Two  combinations  are  embraced  in  this  pat- 
ent: one  consisting  of  a  combination  of  certain 
described  mechanical  devices  with  the  roller  to 
do  the  work  of  pebbling  the  leather;  the  other 
consists  of  the  described  combination  to  raise 
and  lower  the  table;  and  the  one  last  named  is 
admitted  to  be  new  and  useful  and,  therefore, 
valid,  but  the  opinion  of  court  surrenders  the 
first  one  to  infringers,  and  of  course  the  prop- 
erty of  the  inventor  is  rendered  of  no  value. 


THE  SHIP  BLACKWALL,  Her  Tackle,  Cargo, 
etc.,  James  Creary,  Claimant,  Appt., 

V. 

THE    SANCELITO    WATER    AND    STEAM 
TUG    COMPAl^    and    George    Clark. 

(See  S.  C.  "The  Blackwall,"  10  Wall.  1-16.) 

Salvage  suits,  who  may  bring — owners  of  tug 
— corporation — action  by  part  of  salvors. 

Salvage  suits  may  be  promoted  In  the  name  of 
the  master,  or  of  the  owners  and  master. 

The  owners  of  s  tug  which  assisted  In  extin- 
guishing a  fire  on  a  snip,  are  entitled  to  salvage. 
470 


All  who  engaged  In  the  enterprise  and  materially 
contributed  to  the  saving  of  the  property,  are  en- 
titled to  share  in  the  salvage. 

Salvors  are  not  deprived  of  a  remedy,  because 
another  set  of  salvors  neglect  or  refuse  to  join  la 
the  suit. 

Owners  of  a  vessel  can  maintain  s  salvage  suit, 
although  they  do  not  personally  participate  in  the 
salvage  service. 

Corporations,  as  the  owners  of  vessels,  whether 
sail  vessels  or  steamers  may  maintain  a  salvmgs 
suit. 

Where  the  libelants  were  not  the  sole  salvors, 
and  the  sum  decreed  Is  for  the  whole  service,  the 
decree  will  be  reversed  on  that  ground. 

[No.  174.] 

Argued  Apr.  14,  1870.    Decided  Apr.  30,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

This  was  a  libel  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Califor- 
nia, by  the  owners  and  master  of  the  steam 
tug  Goliah,  to  recover  for  a  salvage  service  ren- 
dered by  the  said  steam  tug.  The  facts  as 
stated  in  the  opinion  of  the  district  court  were 
briefly  as  follows: 

About  three  o'clock  in  the  morning  of 
Aug.  24,  the  British  ship,  Blackwall,  then  at 
anchor  in  this  harbor,  was  discovered  to  be  on 
fire.  Shortly  afterwards,  the  alarm  was  com- 
municated to  the  shore  and  the  fire  department 
of  the  city  called  out. 

As  soon  as  the  cause  of  the  alarm  was  ascer- 
tained, the  chief  engineer  of  the  fire  depart- 
ment, with  officer  Gordon  of  the  harbor  police, 
proceeded  to  the  steam  tug,  Goliah,  then  lying 
at  Broadway  wharf,  and  having  roused  the 
person  in  charge,  requested  him  to  fire  up 
without  delay,  in  order  that  the  engini>s  might 
be  conveyed  on  the  tug  to  the  burning  vesseL 

This,  after  a  few  moment's  hesitation,  aris- 
ing no  doubt  from  reluctance  to  act  without 
orders,  he  proceeded  to  do.  Messengers  were 
dispatched  to  the  captain  and  engineers  of  the 
tug  who  were  asleep  at  their  houses,  and  every 
effort  made  to  get  steam  on  the  tug  as  quickly 
as  possible. 

The  captain  and  engineer  were  aroused  and 
at  once  repaired  to  the  wharf.  It  being  found 
impracticable  for  the  tug  to  go  into  the  slip 
where  the  fire  engines  lay,  two  of  the  latter 
were  brought  aroimd  to  Broadway  wharf,  uid 
taken  across  the  deck  of  the  steamboat,  Ante- 
lope and  on  the  tug,  with  commendable  prompt- 
itude and  skill. 

About  six  o'clock  the  tug,  with  two  engines 
on  board,  together  with  the  firemen,  etc,  at- 
tached to  them,  moved  out  of  the  slip  and  in  a 
few  minutes  were  alongside  the  ship.  The 
fire  had,  by  this  time,  made  considerable  prog- 
ress. The  house  on  deck  between  the  fore 
and  mizzen  masts  was  on  fire,  and  the  flames 
were  mounting  nearly  half  way  to  the  tops. 

The  ship  was  also  burning  between  decks, 
where  the  fire  originated.  The  oflScers  and 
crew,  though  assissted  by  a  party  from  the  U. 
S.  Ship  Lawrence,  having  found  all  attempts 
to  subdue  the  flames  abortive,  bad  desisted 
from  further  efforts  and  had,  a  few  moments 
before  The  Goliah  arrived,  left  the  vessel  with 
their  effects  in  small  boats. 

Without  speedy  assistance,  the  total  destruc- 
tion of  the  ship  and  cargo  was  inevitable.  The 
measures  of  the  Bremen  and  officers  of  the  tug 
were  taken  with  great  skill  and  energy. 

The  hose  of  tl^  engine  was  charged  as  tba 
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tug  approached  the  vessel,  and  as  soon  as  she 
was  near  enough  four  streams  were  directed 
upon  her.  The  tug,  without  hestiation  or 
delay,  was  made  fast  alongside  The  Blackwall. 
The  firemen  almost  instantly  mounted  her 
rails,  went  thence  to  her  forecastle,  and  from 
thence  to  her  deck,  sweeping  the  latter  with 
four  powerful  streams,  by  which  the  fire  was 
speedily  controlled.  They  then  descended  to 
her  between  decks,  and  in  a  little  more  than 
half  an  hour  the  flames  were  entirely  extin- 
guished. 

Her  anchor  was  then  weighed  by  the  advice 
of  the  captain  of  the  tug,  and  the  vessel  was 
towed  to  the  fiats  near  vallejo  Street  wharf. 

The  value  of  the  vessel  and  cargo  salved, 
was  about  $100,000. 

The  value  of  the  tug  was  about  $50,000. 

The  value  of  the  property  was  large.  It  was 
aaved,  not  merely  from  emminent  peril,  but' 
from  certain  destruction. 

The  service  was  rendered  without  hesitation 
and  with  energy  and  skill. 

The  chief  risk  incurred  by  the  tug  was  from 
the  falling  of  the  masts  or  spars  of  the  vessel. 
Aa  accident  of  this  kind  might  have  proved 
disastrous  to  the  tug,  and  perhaps  to  many  on 
board. 

The  tug  was  not  the  sole  salvor;  without 
her  assistance  the  fire  engines  would  have  been 
imwerless  to  save  the  ship;  but  without  them 
the  tug's  aid  would  have  been  ineffectual. 

The  district  court  decreed  in  favor  of  the 
libelants,  and  entered  a  judgment  for  $10,000 
and  costs. 

The  decree  having  been  afiirmed,  on  appeal, 
liy  the  circuit  court,  the  case  is  now  here  on 
Appeal. 

Mr.  E.  B.  Goodrich,  for  appellant: 

The  libel  is  propounded  and  signed  by 
Oeorge  Clark,  master  of  The  Goliah,  who,  as 
he  testifies,  does  not  claim  for  himself.-  He  al- 
Ipws  his  name  to  be  used  for  the  benefit  of  the 
owners,  who  did  not  personally  perform  an^ 
service,  and  who  cannot  be  regarded  as  sal- 
vors, although  under  some  drcumstanoes  thev 
may  receive  compensation  for  the  use  and  risk 
of  their  property.  Clark  cannot,  having  no  in- 
terest,  maintain  the  suit  for  others  who  mav 
have  an  interest  in  his  name,  or  jointly  with 
those  with  whom  the  interest  may  be. 

Fulham  v.  McCarthy,  1  H.  of  L.  Cas.  710. 

See,  also,  The  Charles,  1  Newb.  320,  where 
some  of  the  salvors  declined  asserting  a  claim 
for  salvage  compensation,  their  proportion  will 
not  accrue,  either  to  the  benefit  of  their  co- 
aalvors,  or  to  the  owners  of  the  saving  vessel. 
Tha  decision  in  this  case  is  fully  sustained  by 
the  authorities. 

The  fire  department  does  not  claim  for  itself 
or  its  members.  If  the  service  of  the  depart- 
ment was  performed  in  the  execution  of  its 
public  duty,  no  compensation  as  salvage  can 
be  made  to  it  or  for  its  use.  In  the  case  at 
bar,  as  shown  in  the  record,  the  presumption  is 
that  the  service  was  in  the  execution  of  its 
4uty.  There  is  nothing  in  the  decree  or  in  the 
opinion  of  the  district  judge  to  rebut  this  pre- 
sumption.   Hobart  v.  Dro^n,  10  Pet.  120. 

Tlie  decree  of  the  distnct  judge  affirmed  by 
the  circuit  court,  is  joint  in  favor  of  the  mas- 
ter and  owners  of  the  tug,  and  cannot  be 
sustained,  unless  both  make  claim  and  are  en- 
titled to  recover.  The  master  disclaims, 
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The  service  by  which  the  fire  was  extin- 
guished was  performed  br  the  fire  department 
of  San  Francisco,  in  the  discharge  of  its  public 
official  duties.  The  vessel  was  in  a  position  to 
be  under  the  surveillance  of  the  harbor  police, 
by  one  of  which  the  fire  was  discovered.  The 
engineer  of  the  fire  departmeint  seized  upon  the 
tug  (no  resistance  nor  objection  being  made), 
and  used  the  same  for  the  transportation  of 
his  engines  and  men,  with  and  by  which  the 
service  was  accomplished. 

All  persons  who  are  under  any  legal  obli- 
gation, express  or  implied,  to  render  assistance, 
are  not  entitled  to  salvage.  Conkl.  Adm.  Jur. 
274. 

If  the  owners  of  The  Goliah  are  entitled  to 
compensation,  they  are  so  entitled,  not  as  sal- 
vors, but  owners  of  property,  and  for  the  use  of 
the  boat  employed  in  a  transportation  service, 
taking  into  consideration  in  connection  there- 
with, any  actual  loss  which  the  boat  may  have 
sustained,  and  the  risk  of  injury  attending  the 
service,  in  the  ascertainment  of  which  the 
court  will  not  indulge  mere  possible  conjectures 
or  speculations.  Island  City,  1  Black,  129,  17 
L.  ed.  73. 

Where  the  owners  of  a  vessel  are  entitled  to 
participate  in  the  compensation  for  a  salvage 
service,  the  usual  rule  in  admiralty  is,  to  give 
them  one  third  of  the  sum  awarded  for  the 
entire  service. 

The  owner's  claim  to  participate  in  the  sal- 
vage reward,  rests  always  upon  the  risks  and 
damage  to  which  his  property  is  or  may  be  ex- 
poed,  and  on  no  other  ground.  Strictly  speak- 
ing, salvage  is  the  reward  of  those  who  engage 
in  the  salvage  service,  and  is  participated  In 
only  by  those  who  actually  effect  the  same. 
The  owners  of  the  vessel  are  admitted  to  par- 
ticipate in  the  reward  by  courts  of  admiralty, 
upon  equitable  considerations,  both  that  ths 
vessel  is  usually  an  efficient  instrument  in  the 
service,  and  because  of  the  risk  to  which  his 
property  may  be  thus  subjected. 

The  Vine,  2  Hacg.  1;  The  Charlotte,  3  W. 
Rob.  72;  Mason  v.  Blaireau,  2  Cranch,  240. 

It  is  evident  from  the  facts  shown  in  ths 
record,  and  from  the  opinion  of  the  district 
judge,  that  the  sum  fixed  as  compensation  for 
salvage  includes  the  entire  service  which  was 
granted  by  the  fire  department,  as  well  as  the 
transportation  service  of  the  tug.  If  this  is 
not  the  fair  import  $10,000  (ten  per  cent,  upon 
the  supposed  value  of  the  ship  and  cargo)  is 
manifestlv  an  erroneous  and  excessive  allow- 
ance to  the  owners  of  the  tug  for  the  service 
which  it  performed. 

The  owners  of  the  steam  tug,  in  their  libel, 
aver  that  the  boat,  its  master  and  crew,  per- 
formed the  entire  salvage  service.  They  must 
prove  this,  or  the  libel,  not  havins  been  amend- 
ed or  reformed,  it  is  respectfully  submitted, 
should  be  dismissed.  As  they  do  not  aver 
themselves  to  have  been  co-salvers,  thev  cannot 
recover  as  such.  The  issue  presented  by  the 
pleadings  is  an  entirety  of  service  rendered  by 
the  libelants,  when  in  fact  only  a  slight  pro- 
portion thereof  was  rendered  by  the  steam 
tug,  the  value  of  which  is  not  distinctly  in 
issue,  and  there  is  nothing  before  the  court 
by  which  it  can  be  apportioned. 

Malcomson  v.  Clayton,  13  Moore,  P.  0.  108; 
Zugasti  V.  Lamar,  12  Moore,  P.  C.  331. 

These  cases  show  that  the  rule  requiring  the 
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allegation  and  proof  to  correspond,  is  rigidlv  ad- 
hered to  in  admiralty.  They  were  eases  of  col- 
lision, bi^t  the  principle  is  equally  applicable  to 
cases  of  salvage. 

Ome  T.  Townsend,  4  Mas.  541;  The  Sarah 
Ann,  2  Sumn.  206;  The  Towan,  2  W.  Rob.  250; 
The  Princess  Alios,  3  W.  Rob.  142. 

Messrs.  H.  A.  Wise  and  J.  S.  Wise,  for  ap- 
pellees: 

Are  we  salTorsT 

A  salvor  is  one  who,  without  any  particular 
relation  to  a  vessel  in  distress,  proffers  useful 
service  and  gives  it  as  a  voliinteer  adventurer, 
without  any  pre-existing  covenant  that  con- 
nected him  with  the  duty  of  employing  himself 
for  the  preservation  of  the  vessel. 

The  Wave  v.  Hyer,  2  Paine,  131, 

Had  we  any  particular  relation  to  the  vessel 
in  distress  T  Did  we  proffer  useful  service  ?  Did 
we  proffer  it  as  a  volunteer  adventurer?  Who 
could  have  compelled  us  to  go,  if  we  had  re- 
fused? Were  we  compelled  or  did  we  go  volun- 
tarily? Was  there  any  pre-existing  covenant 
that  connected  us  with  the  duty  of  employing 
ourselves  for  the  preservation  of  the  vessel? 
If  salvors,  what  is  salvage?  "Salvage  is  an 
allowance  for  goods  or  boat  from  danger,  fire, 
pirates  or  enemies.'' 

Lea  T.  The  Alexander,  2  Paine,  466. 

To  entitle  to  salvage,  there  need  not  be  risk 
of  life,  expenditure  of  money,  or  the  applica- 
tion af  any  extraordinary  means;  but  may  be 
exclusively  a  case  of  skill. 

Lea  V.  The  Alexander  (supra.) 

Was  there  ever  a  more  skillful  feat  than  that 
of  taking  land  fijre  engines  out  to  a  burning  ves- 
sel ?  A  novel  and  efficient  feat,  which  not  only 
reouired  forethought  and  skill,  but  involved 
risk  of  property  and  life,  the  expenditure  of 
money  in  repair  and  was,  assuredly,  a  resort  to 
extraordinaiy  means  of  succor. 

As  to  proportion  for  derelicts,  it  is  from  one 
third  to  one  half. 

Rowe  V.  The  Brig,  1  Mas.  377;  Hindry  t. 
Priscilla,  Bee,  1;  L'Sisperance,  1  Dod.  46. 

In  the  case  of  The  Baltimore,  2  Dod.  136, 
£800  out  of  £1,900  was  awarded.  This  would 
give  us  upwards  of  $40,000.  In  the  case  of 
The  Aid,  1  Hagg.  84,  a  tenth  was  allowed  to 
boats.  In  The  Albion,  3  Hagg.  255,  nearly  a 
fourth  and  costs  was  allowed,  and  other  sums 
to  other  vessels.  A  fifth  was  allowed  The 
Branken  Moor,  3  Hagg.  373.  In  this  case  the 
court  said  the  underwriters  would  not  have 
underwritten  the  shipfor  fifty  per  cent.  See, 
also,  The  Medora,  2  W.  Rob.  69,  which  was  a 
case  of  mere  towage,  where  £600  was  allowed. 
The  Isabella,  S  Hagg.  427. 

In  the  case  of  a  derelict,  where  a  claimant 
appears  generally,  from  a  third  to  a  half  is  al- 
lowed. The  modem  cases  give  about  a  third. 
The  Thetis,  2  Knapp,  410. 

But  in  the  case  of  The  Jonge  Bastiaan,  5  G. 
Rob.  322,  two  thirds  were  allbwed.  See,  also, 
The  Isabella,  3  Hagg.  427,  which  is  a  strong 
case.  See,  also,  The  Thetis,  3  Hagg.  228;  2 
Knapp,  408,  where  expenses,  £29,000  out  of 
£157,000,  were  alloweo.  These  cases  make  al- 
lowances far  in  excess  of  the  allowance  in  this 
case,  and  that,  too,  where  the  destruction  of  the 
property  was  not  so  certain. 

Carrying  out  the  principle  of  encouraging 
enterprise  aa  much  as  possible  to  save  prop- 
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erty,  which  is  a  great  pnblie  benefit,  the  Eng- 
lish  Government  encouraged  steamers. 

The  Raikes,  1  Hagg.  246;  The  London  Mer- 
chant, 3  Hagg.  401. 

Steam  vessels  usually  belong  to  great  an<t 
opulent  companies,  and  are  fitted  out  at  great 
cost,  and  they  allow  a  larger  reward  to  them. 

The  Perth,  3  Hagg.  416;  The  Sussex,  3  Hagg. 
339. 

It  is  a  ruling  principle,  to  give  a  large  reward 
when  the  property  is  large,  and  vice  versa. 

3  Hagg.  321 ;  The  William  Beckford,  3  C.  Rob. 
355;  The  Clifton,  3  Hagg.  120;  The  Raikes.  1 
Hagg.  246.  ae         , 

If  these  ingredients,  as  stated  above,  are  th» 
essentials  of  salvage,  are  they  not  embraced  in 
our  claims  for  salvage,  and  are  we  not  entitled 
to  a  good  reward? 

In  considering  salvage  cases,  the  primary  ob- 
ject is  the  danger  of  the  property  saved,  ita 
value,  and  the  assistance  actually  rendered. 
The  secondary  object  is,  the  risk  to  salvors 
and  their  property,  the  skill,  time  employed, 
and  other  collateral  circumstances. 

Vide  The  Traveler,  3  Hagg.  371;  The  London 
Merchant,  3  Ha^.  394. 

Promptitude  m  rendering  assistance  is  the 
principal  ingredient. 

The  City  of  Edinburgh,  2  Hagg.  334;  The 
Spheriod,  2  Monthlv  Mag.  285. 

These  cases  would  give  much  more  than  ta 
allowed. 

In  salvage  cases  the  exact  reward  is  not  the 
proper  test;  a  considerable  reward  should  be 
allowed. 

The  Sarah,  1  C.  Rob.  313,  n. 

The  proportion  given  depends  on  value.  The 
Blenden  Hall,  1  Dod.  423;  The  Waterloo,  2 
Dod.  442;  The  Raikes,  1  Hagg.  246. 

We  have  searched  for  salvase  cases  where 
ships  were  saved  from  fire,  but  have  found  but 
one.  It  is  very  strong  for  us,  however.  The 
Dalnhos,  1  Newb.  412. 

Tne  reason  perhaps  is,  that  ships  are  usually 
at  wharves  when  destroyed,  in  which  cases  they 
are  not  salvage  cases;  or  when  at  sea,  they  are 
usually  totally  destroyed,  when  they  would  be 
salvage  cases,  if  saved. 

As  to  the  amount  of  salvage;  it  rests  in  the 
sound  discretion  of  the  court.  The  appellate 
court  will  not  incline  to  reverse  the  decree  of 
the  court  below  on  the  question  of  salvage, 
where  the  discretion  has  been  fairly  exercised, 
and  no  undue  information  of  the  rate  of  sal- 
vage has  been  received. 

Tyson  v.  Pryor,  1  Gall.  133;  see,  also.  The 
Sybil,  4  Wheat.  98. 

As  the  allowance  of  salvage  necessarily  resta 
very  much  in  the  discretion  of  the  court,  it  is 
hardly  possible,  in  many  cases,  that  different 
courts,  exercising  independent  judgment,  should 
arrive  at  precisely  the  same  conclusion.  Each 
may  exercise  the  most  enlightened  discretion, 
and  yet,  from  the  necessary  differences  of  the 
human  mind,  they  may  differently  adjust  the 
salvage  to  those  drcumstanoes.  On  this  ae- 
coimt  it  has  always  been  the  disposition  of  the 
appellate  courts  of  the  United  States  in  sal- 
vage cases,  to  discourage  appeals  as  mischiev- 
ous and  expensive  to  all  parties  and,  therefore, 
they  generally  adhere  to  the  rate  of  salvage  al- 
lowed in  the  court  from  which  the  appeal  is 
taken,  unless  the  evidence  clearly  calls  for  a 
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different  proportion.  The  Emulous,  1  Sumn. 
214;  The  Dalphos,  1  Newb.  412. 

As  to  proportion  for  salvage,  see,  also,  The 
Graces,  2  W.  Rob.  294;  The  ^eg  Merrilies,  3 
Hagg.  346,  n.  2;  The  United  Kingdom,  3  Hagg. 
401,  n.  1;  Earl  Gray,  3  Hasff.  364;  The  Isabella, 
:3  Hagg.  428;  Industry,  3  luigg.  203;  Sussex,  3 
Hagg.  339;  Adventure,  8  Cranch,  221;  Hand  v. 
Elvira,  Gilp.  60-67. 

Clark  does  not  decline  asserting  his  claim, 
•even  the  awkward  and  unsuspecting  reply  given 
by  him  to  an  ingenious  question  of  opposing 
counsel,  to  wit.  "My  name  is  used  in  the  libel; 
it  is  for  the  use  of  the  Sancelito  Water  Co.; 
I  claim  no  interest."  The  record  shows  that  he 
is  asserting  a  claim  as  against  The  Blackwall. 
True,  he  says  that  he  will  not  claim  an  interest 
in  the  salvage,  as  against  his  employers,  but 
he,  nevertheless,  asserts  a  claim  to  him  as  sal- 
vor, both  in  the  libel  and  in  his  testimony  as 
against  The  Blackwall.  He  asserts  that  he  is 
•entitled,  as  against  The  Blackwall,  to  reward 
AS  salvor,  and  the  question  heretofore  and  still 
presented  is:  whether  he  is  or  not.  If  he  was, 
judgment  must  have  been  for  libelants.  It  is, 
indeed,  strange  that  counsel  den^  the  fact  that 
he  is  asserting  his  claim  as  agamst  their  ship, 
when  he  appears  on  the  record  and  states  in  the 
libel  that  he  does  assert  it,  and  judgment  has 
been  twice  rendered  in  his  favor.  As  to  the 
interest  he  will  claim  in  claims  asserted  and 
allowed,  the  opposing  counsel  and  court  have 
nothing  to  do  with  it.  His  expression  that  he 
•claimed  no  interest,  arose  from  private  obli- 
gations moving  between  him  and  his  employers. 

The  Blackwall  is,  undoubtedly,  indebted  to 
George  Clark,  master,  for  salvage.  He  asserts 
the  debt,  but  disclaims  any  interest  in  ijb,  as  it 
is  assigned  to  the  Company,  as  it  were.  He 
•claims  a  recovery  on  his  own  account  as 
against  The  Blackwall.  This,  therefore,  is  not 
the  case  contemplated  in  the  charge,  which  re- 
ferred to  a  case  where  some  salvors  do  not  ap- 
{>ear  to  decline  or  assert  a  claim.  Clark  ap- 
pears to  assert  as  against  The  Blackwall.  The 
libelants  nowhere  aflege  an  entirety  of  salvage 
service,  although  they  alone,  on  appellants*  own 
«tate  of  facts,  are  entitled.  If  the  fire  depart- 
ment had  wished  to  intervene  for  its  interest, 
it  might  have  done  so  in  this  suit.  Appellants 
aay  it  had  no  claim  to  salvage.  If  not,  why 
join  in  this  libel  ?  If  it  nad,  were  we  compelled 
to  wait  for  them  to  join  us,  and  are  we  to  be 
•defeated  in  our  suit  because  it  did  not  ?  Per- 
haps it  only  did  its  duty,  as  appellants  allege. 
Then  it  had  no  salvage  claim.  The  tug  cer- 
tainly did  more  than  its  duty.  No  issue  of  en- 
tirety of  service  on  part  of  libelants  has  been 
joined.  Ouses  cited  by  appellants  are  not  in 
point. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Salvage  is  claimed  by  the  libelants,  as  own- 
ers of  the  steam  tug,  Goliah,  for  services  ren- 
dered by  the  steam  tug,  her  master  and  crew, 
on  the  24th  of  August,  1867,  in  saving  the  ship 
Blackwall  and  her  cargo,  then  lying  at  anchor 
in  the  harbor  of  San  Francisco.  They  allege 
that  the  ship  was  on  fire;  that  the  cargo  as 
well  as  the  ship  was  in  great  danger,  and  that 
both  would  have  been  destroyed  had  it  not 
been  for  the  exertions  of  the  steam  tug,  her 
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master  and  crew;  and  the  master  and  crew 
went  with  the  steam  tug  to  the  ^assist-  [*g 
ance  of  the  ship,  and  that  they  succeeded,  after 
great  trouble  and  great  risk  to  the  tug,  in 
quelling  and  subduing  the  flames,  and  that  they 
then  towed  the  ship  to  a  place  of  safety. 

Information  that  the  snip  was  on  fire  was 
communicated  to  the  master  of  the  steam  tug 
by  one  of  the  deck  hands  of  the  tug,  and  he 
went  immediately  to  the  slip  where  she  was 
lying,  in  order  to  give  directions  to  the  men 
on  board  to  kindle  up  the  fires  and  put  on 
steam;  but  he  found,  on  arriving  there,  that 
one  of  the  harbor  police  had  been  there  before 
him,  and  that  he  had  made  a  similar  request, 
and  that  the  fireman  of  the  tug  had  started  the 
fires  for  the  purpose  of  putting  on  steam. 

Two  persons  were  sent  to  the  ship,  which 
was  lying  at  anchor  in  the  harbor,  some  seven 
or  eight  hundred  yards  from  the  wharves,  to 
see  if  there  was  any  chance  to  extinguish  the 
flames,  and  they  reported  that  the  ship  might 
be  saved.  She  was  an  English  ship  of  twelve 
hundred  tons  burden,  and  she  was  ready  to  sail 
for  her  port  of  destination  with  a  cargo  con- 
sisting of  thirty-eight  thousand  five  hundred 
and  one  sacks  of  wheat,  valued  at  $60,000,  and 
she  was  lying  at  anchor  where  the  water  was 
eight  or  ten  fathoms  in  depth.  They  discov- 
ered the  fire  at  four  o'clock  in  the  morning, 
and  at  six  or  a  Quarter  past  that  hour,  they 
proceeded  to  the  ship  in  the  steam  tug,  having 
previously  taken  on  board  two  steam  fire  en- 
gines, each  weighing  five  tons,  with  the  engi- 
neer and  several  firemen  belonging  to  each  en- 
gine, and  the  chief  engineer  of  the  fire  depart- 
ment, making  twenty  persons,  including  the 
master  and  crew  of  the  steam  tug.  Both  en- 
gines were  well  supplied  with  hose,  and  they 
had  on  board  a  considerable  supply  of  fresh 
water.  When  the  steam  tug  reacned  the  ship 
those  on  board  had  become  discouraged,  and 
there  were  ten  or  twelve  boats  around  the  ship 
taking  off  the  crew,  but  the  boats  were  utter- 
ly unable  to  do  anything  towards  extinguishing 
the  fire. 

Commanded,  as  all  on  board  the  steam  tug 
were,  by  her  master,  the  first  act,  after  running 
alongside,  was  to  fasten  a  stem  line  to  the 
main  chains  of  the  ship,  so  as  to  lie  across 
*the  tide  on  the  port  side  of  the  ship.  At  [*zo 
that  time  the  fire  seemed  to  be  between  decks, 
but  the  houses  of  the  ship  on  deck  were  also 
on  fire.  Great  apprehension  was  felt  lest  the 
foremast  should  fall,  as  it  was  on  fire  between 
decks,  and  the  flames  had  extended  to  the  deck 
and  twenty  feet  up  the  mast.  Her  bulwarks 
were  also  on  fire,  and  the  master  of  the  tug 
deemed  it  necessary  to  cut  away  the  port  rig- 

S'n^  attached  to  the  mast  to  prevent  it  from 
Jhng  across  the  steam  tug.  They  put  the  en- 
gines in  operation  promptly,  putting  four 
streams  of  water  on  the  ship,  and  by  those 
means  extinguished  the  fire  in  an  hour,  the  fire- 
men working  the  engines  under  the  command  of 
their  respective  engineers.  Some  of  the  per- 
sons present  advised  the  master  of  the  steam 
tug  to  unshackle  and  slip  the  anchor;  but  he 
insisted  that  it  could  be  saved,  and  it  was 
hoisted  on  board  the  ship  by  the  windlass. 

Promptness  and  efficiency  characterized  the 
conduct  of  all  engaged  in  performing  the  ser- 
vice throughout  the  transaction,  and  the  steam 
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tug,  as  soon  as  the  fire  was  subdued  and  extin- 
guished, took  the  ship  in  tow  and  proceeded 
with  her  to  the  adjacent  flats,  and  left  her 
there  in  safety  in  charge  of  her  master  and  crew. 
I.  Oertain  preliminary  objections  are  made 
by  the  appellants  to  the  maintenance  of  the 
suit,  which  will  be  first  considered  before  pro- 
ceeding to  examine  the  merits.  Those  objec- 
tions are  as  follows:  (1)  That  the  master, 
having  no  interest  in  the  claim,  is  improperly 
joined  in  the  suit.  (2)  That  the  libelants  have 
no  just  claim  to  compensation,  as  the  salvage 
service  was  performed  by  the  members  of  the 
fire  department.  (3)  That  the  service  having 
been  performed  by  the  members  of  the  fire 
department,  in  pursuance  of  a  public  duty,  thev 
are  not  entitled  to  any  compensation  as  sal- 
vage. (4)  That  the  decree,  inasmuch  as  it  is 
joint,  in  favor  of  the  master  as  well  as  the 
owners  of  the  steam  tug,  is  erroneous,  because 
the  master  makes  no  claim  to  recover  any  com- 
pensation for  his  services. 

1.  Salvage  suits  are  frequently  promoted  by 
iz*]  the  master  *alone,  in  behalf  of  himself  and 
the  owners  and  crew,  or  in  behalf  of  the  owners 
and  crew,  or  the  owners  alone,  without  making 
any  claim  in  his  own  behalf,  and  the  practice 
has  never  led  to  any  practical  difficulty,  as  the 
whole  subject,  in  case  of  controversy,  is  within 
the  control  of  the  court.  Much  examination 
was  given  to  the  question  as  to  proper  parties, 
in  a  salvage  suit  decided  at  the  last  term,  in 
a  case  where  the  owners  of  the  steamer  render- 
ing the  service  were  an  incorporated  company, 
and  by  reference  to  the  authorities  cited  in  the 
opinion  of  the  court  in  that  case  it  will  be 
found  that  the  suit  is  frequently  promoted  in 
the  name  of  the  master,  or  of  the  company  and 
master,  as  in  this  case.  The  Camanche  [ante, 
397]. 

Many  other  cases  of  like  import  might  be  re- 
ferred to,  but  it  must  suffice  to  say  that  the 
court  is  of  the .  opinion  that  the  suit  is  well 
brought.  The  Commander-in-Chief,  1  Wall.  51, 
17  L.  ed.  611;  Houseman  v.  The  N.  Carolina, 
15  Pet.  40;  The  Commerce,  1  Black,  674,  17  L. 
ed.  107 ;  McKinlay  v.  Morrish,  21  How.  348,  16 
L.  ed.  100;  2  Pars.  Ship.  370. 

2.  Service,  undoubtedly,  was  performed  by 
the  members  of  the  fire  department;  but  it 
is  a  mistake  to  suppose  that  service  was  not 
also  performed  by  the  steam  tug,  as  it  is  clear 
that  without  the  aid  of  the  steam  tug  and  the 
services  of  her  master  and  crew  the  members 
of  the  fire  company  would  never  have  been 
able  to  reach  the  ship  with  their  engines  and 
necessary  apparatus,  or  to  have  subdued  the 
flames  and  extinguished  the  fire.  Useful  ser- 
vices of  any  kind  rendered  to  a  vessel  or  her  car- 
go, exposed  to  any  impending  danger  and  immi- 
nent peril  of  loss  or  damage,  may  entitle  those 
who  render  such  services  to  salvage  reward. 

Persons  assisting  to  extingush  a  fire  on  board 
a  ship  assisting  '&>  tow  a  ship  from  a  dock 
where  slie  is  in  imminent  danger  of  catching 
fire,  are  as  much  entitled  to  salvage  compen- 
sation as  persons  who  render  assistance  to  pre- 
vent a  ship  from  being  wrecked,  or  in  secur- 
ing a  wreck,  or  protecting  the  cargo  of  a 
stranded  vessel.  The  Rosalie,  1  Spinks,  188; 
Eastern  Monarch,  Lush.  81;  The  Tees,  Lush. 
505;  Williams  &  Bruce,  Adm.  Prac.  02. 
xa*]     ^Salvage   ia   the   compensation   allowed 
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to  persons  by  whose  assistance  a  ship  or  her  car- 
go has  been  saved,  in  whole  or  in  part,  from  im- 
pending peril  on  the  sea,  or  in  recovering  such 
property  from  actual  loss,  as  in  case  of  ship- 
wreck, derelict,  or  recapture.  Success  ia  essen- 
tial to  the  claim;  as  if  the  property  is  not 
saved,  or  if  it  perish,  or  in  case  of  capture  if  it 
is  not  retaken,  no  compensation  can  be  allowed. 
More  than  one  set  of  salvors,  however,  mar 
contribute  to  the  result,  and  in  such  cases  all 
who  engaged  in  the  enterprise  and  materially 
contributed  to  the  saving  of  the  property,  are 
entitled  to  share  in  the  reward  which  the  law 
allows  for  such  meritorious  service,  and  in  pro- 
portion to  the  nature,  duration,  risk,  and  value 
of  the  service  rendered.  Norris  v.  Island  City, 
1  Cliff.  220;  The  Bartley,  Swab.  108;  The  Pride 
of  Canada,  Brown.  &  Lush.  200;  2  Pars.  Ship. 
279. 

Salvors  are  not  deprived  of  a  remedy  because 
another  set  of  salvors  neglect  or  refuse  to  join 
in  the  suit,  nor  will  such  neglect  or  refusal 
benefit  the  libelants  by  giving  them  any  claim 
to  a  larger  compensation,  as  the  non-prosecu- 
tion by  one  set  of  salvors  inures,  not  to  the  libel- 
ants prosecuting  the  claim,  but  to  the  owners 
of  the  property  saved.  Evans  v.  The  Charles, 
Newb.  329;  2  Pars.  Ship.  301. 

Cases  may  also  be  found  where  co-salvors 
who  neglected  to  appear  and  become  parties  to 
the  suit  imtil  the  decree  was  pronounced,  were 
allowed  to  petition  the  court  for  such  com- 
pensation out  of  the  fund  in  the  registry  of 
the  court,  and  where  their  claim  received  a 
favorable  adjudication.  The  Henry  Ewbank, 
1  Sumn.  400;  Rob.  Adm.  85;  The  Camanche 
[ante,  307]. 

3.  Important  service,  unquestionably,  was 
performed  by  the  members  of  the  fire  depart- 
ment, but  as  they  were  not  parties  to  this  suit 
it  is  not  necessary  to  determine  whether  they 
would,  under  the  circumstances  of  this  case,  be 
entitled  to  a  salvage  reward.  Pilots,  under 
some  circumstances,  may  become  salvors,  and 
cases  may  be  imagined  where  firemen  perhapa 
might  come  within  the  same  rule,  but  the  ques- 
tion not  being  before  the  court  no  opinion  ta 
expressed  upon  the  subject. 

•4.  Comment  upon  the  form  of  the  de-  ['13 
cree  is  unnecessary,  as  it  has  already  been  de- 
termined that  the  joinder  of  the  master  with 
the  owners  of  the  ship  was  not  error  for  which 
the  decree  should  be  reversed,  as  the  distribu- 
tion of  the  fund  is  within  the  control  of  the 
court.  Exceptions  of  the  kind,  if  the  claimant 
intends  to  rely  on  the  same,  should  be  made  in 
the  district  court,  where  the  pleadings  may  be 
amended.    The  Camanche  [supra J. 

Objection  is  also  made  that  the  owners  of  a 
vessel  cannot  promote  a  salvage  suit  unless 
they  participate  in  the  salvage  service;  nor  if 
they  promote  such  a  suit,  that  they  cannot  par- 
ticipate in  the  reward  decreed  for  the  salvage 
service  except  for  the  risk  and  damage  to  which 
their  property  was  exposed  in  rendering  the 
salvage  service.  Such  an  objection  was  made 
in  the  case  of  The  Camanche,  before  cited,  but 
the  court  overruled  the  objection,  and  that 
ruling  is  adopted  and  applied  in  this  case. 

Beyond  doubt  remuneration  for  salvage  ser- 
vice is  awarded  to  the  owners  of  vessels  on 
account  of  the  danger  to  which  the  service  ex- 
poses their  property,  uid  the  risk  which  they 
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run  of  loss  in  sufTering  their  vessels  to  engage 
in  such  perilous  undertakings,  but  it  is  not  ad- 
mitted that  the  amount  of  the  allowance  must 
be  reduced  on  that  ground.  Corporations,  as 
the  owners  of  vessels,  whether  sail  vessels  or 
steamers,  may  promote  a  salvage  suit,  and  it 
makes  no  difterence  in  that  respect  whether 
they  were  present  or  absent,  provided  it  ap- 
pears that  the  vessel  employed  >vas  well  manned 
and  equipped  for  the  service.    The  Island  Citv, 

1  Black,  121,  17  L.  ed.  70;  S.  C.  1  Cliff.  210,  219, 
221 ;  Rob.  Adm.  104. 

II.  Nothing  remains  to  be  considered  but  the 
question  whether  the  amount  awarded  in  the 
court  below  to  the  libelants  was  correct.  Steam 
vessels  are  always  considered  as  entitled  to  a 
liberal  reward,  not  only  because  the  service  is 
usually  rendered  by  a  costly  instrumentality, 
but  because  the  service  is  in  funeral  rendered 
with  greater  promptitude  and  is  of  a  more 
effectual  character.  Courts  of  admiralty  usu- 
ally consider  the  following  circumstances  as 
14*]  tlie  main  ingredients  in  •determining  the 
amount  of  the  reward  to  be  decreed  for  a  sal- 
vage service:  (1)  The  labor  expended  by  the 
salvors  in  rendering  the  salvage  service.  (2) 
The  promptitude,  skill,  and  energy  displayed  in 
rendering  the  service  and  saving  the  property. 
(3)  The  value  of  the  property  employed  by  the 
salvors  in  rendering  the  service,  and  the  danger 
to  which  such  property  was  exposed.  (4)  The 
risk  incurred  by  the  salvors  in  securing  the 
property  from  the  impending  peril.  (5)  The 
value  of  the  property  saved.  (6)  The  degree  of 
danger  from  which  the  property  was  rescued. 

Compensation  as  salvage  is  not  viewed  by 
the  admiralty  courts  merely  as  pay,  on  the 
principle  of  a  quantum  meruit,  or  as  a  remuner- 
ation pro  opere  et  labore,  but  as  a  reward  given 
for  perilous  services,  voluntarily  rendered,  and 
as  an  inducement  to  seamen  and  others  to  em- 
bark in  such,  undertakings  to  save  life  and 
property.     Wms.   &   Bruce,   Adm.   Prac.    116; 

2  Pars.  Ship.  292. 

Public  policy  encourages  the  hardy  and  ad- 
venturous mariner  to  engage  in  these  labor- 
iou.H  and  sometimes  dangerous  enterprises,  and 
with  a  view  to  withdraw  from  him  every  temp- 
tation to  embezzlement  and  dishonesty,  the  law 
allows  him.  in  case  he  is  successful  a  liberal 
compensation.  Cromwell  v.  The  Island  Citv, 
1  Cliff.  228. 

^finute  description  of  the  circumstances  at- 
tending the  service  rendered  by  the  libelants  it 
given  in  the  opinion  of  the  district  judge, 
which  is  exhibited  in  full  in  the  record,  and  we 
refer  to  that  as  a  satisfactory  statement  of  all 
the  material  facts  in  the  case,  and  we  concur 
with  him  in  the  conclusion  that,  without  speedy 
assistance  the  total  destruction  of  the  ship  and 
cargo  was  inevitable;  that  the  measures  for 
relief  taken  by  the  officers  of  the  steam  tug, 
and  by  the  firemen,  were  characterized  by 
great  skill  and  energy,  but  the  repetition  of  the 
details  of  those  measures  beyond  what  has  al- 
ready been  stated,  is  unnecessary.  Suffice  it  to 
say  the  flames  were  extinguished  in  an  hour 
or  less,  and  the  property  to  the  value  of  $100,- 
000,  including  vessel  and  cargo  was  saved. 
Success  attended  their  efforts,  and  it  is 
evident  that  the  services  were  in  a  high  degree 
15*]  •meritorious,  as  a  total  loss  of  the  ship 
and  cargo  miist  have  been  the  consequence  of 
anv  considerable  additional  delay.  Those  who 
IO'Wall. 


embarked  in  the  enterprise  incurred  consider- 
able danger  from  the  ffre.  in  laying  alongside 
of  the  burning  vessel,  and  also  from  the  risk 
that  the  mast  would  fall  in  consequence  of  the 
fire  between  decks.  Dangers  of  the  kind 
were  apparent,  and  there  were  others  appre- 
hended which  proved  not  to  be  real. 

Viewed  in  the  lij;ht  of  all  the  circumstances, 
as  they  are  exhibited  in  the  record,  our  con- 
clusion is  that  the  amount  allowed  is  no  more 
than  a  just  salvage  compensation  for  the  en- 
tire service  performed  by  the  firemen  and  the 
steam  tug,  her  officers  and  crew,  but  it  must  be 
remembered  that  the  libelants,  to  wit:  the 
steam  tug,  her  officers  and  crew,  were  not  the 
sole  salvors,  and  it  is  clear  that  the  sum  de- 
creed is  for  the  whole  service.  Whether  the 
fire  department  might  or  might  not  lia^o  l»^cn 
joined  in  the  libel  is  not  a  question  in  this  case. 
They  were  not  made  parties  to  the  libel,  and 
conseouently  their  claim,  if  any,  was  not  be- 
fore the  court,  and  the  decree  must  be  reversed 
on  that  ground. 

Our  conclusion  is,  that  a  moiety  of  the 
amount  allowed  as  salvage  belongs  to*  the  lil)ol- 
ants,  and  we  express  no  opinion  whether  the 
other  moiety  may  or  may  not  be  claimed  by  the 
fire  department;  but  it  not,  then  it  inures  to 
the  ship-owners. 

Decree  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  for  the  libel- 
ants in  the  sum  of  five  thousand  dollars,  with 
costs,  in  the  District  and  Circuit  Courts,  and 
with  interest  from  the  date  of  the  former  de- 
cree. 


UNITED  STATES,  Claimant  of  600  Bales  of 
Cotton,  the  Cargo  of  the  Schooner  L.  S. 
Davis,  Appt., 

▼. 
ALEXANDER  M.  DOUGLAS. 

(See  S.  C.  "The  Davis,"  10  Wall.  16-22.) 

U.  S.  property  subject  to  lien  for  salvage — lien 
cannot  be  enforced  by  suit. 

Personal  property  of  the  United  States  on  board 
a  vessel  for  transportation  from  one  point  to  an- 
other. Is  subject  to  a  Hen  for  salvage  services  ren- 
dered in  saving  the  property. 

Such  a  lien  cannot  oe  enforced  where  it  is  neces- 
sary, In  order  to  do  this,  to  bring  a  suit  aeninHt 
the  United  States. 

The  Hen  for  salvage  can  only  be  enforced  by  the 
courts  in  a  proceedlnir  which  does  not  need  a  proc- 
ess against  the  United  States,  and  which  does  not 
requite  that  the  property  shall  be  taken  out  of  the 
possession  of  the  United  States. 

A  possession  which  protects  the  goods  from  the 
process  of  the  court  must  be  an  actual  possession 
and  not  a  mere  constructive  possession. 

Where  goods  were  delivered  to  the  master,  and 
he  contracted  to  deliver  them  to  the  agent  of  the 
United  States  in  New  York,  the  possession  of  the 
master  of  the  vessel  was  not  the  possession  of 
the  United  States. 

[No.  189.] 

Submitted  Apr.  27,  1870.    Decided  Apr.  30, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  court 

Note. — Lien  for  repairs  and  necessaries,  and  for 
salvage  and  freight :  proceedings  In  rem  for — s(>e 
note  to  Blaine  v.  The  Charles  Carter,  4  Crnneh, 
328. 

Maritime  lien  for  salvage — see  note,  70  L.RA 
376. 
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below  by  the  appellee,  on  behalf  of  himself  and 
others,  to  enforce  a  claim  for  salvage  against 
600  bales  of  cotton,  belonging  to  the  United 
States  and  the  schooner  L.  S.  Davis,  in  which 
said  cotton  was  being  transported  to  New 
York.  The  said  court  found  that  the  services  of 
the  libelant  were  salvage  services,  and  that 
he  was  entitled  to  the  sum  of  $10,750  therefor, 
of  which  sum  $18,750  should  be  paid  on  account 
of  the  cotton  and  $1,000  on  account  of  the 
schooner.  The  court  held,  however,  that  no  lien 
in  law  existed  against  the  cotton,  as  it  was  the 
property  of  the  United  States,  and  dismissed 
the  libel  except  as  to  the  schooner. 

The  circuit  court,  on  appeal  by  the  libelant, 
affirmed  this  decree  as  to  the  amount  of  sal- 
vage allowed,  and  reversed  it  as  to  the  relief 
of  the  cottoii  from  payment  of  salvage,  holding 
the  cotton  as  well  as  the  schooner  subject  to  a 
lien  for  the  salvage  decreed.  Whereupon  the 
United  States  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
;he  opinion  of  the  court. 

Messrs.  E.  R.  Hoar,  Atty-Gen.,  and  W.  A. 
Field,  Asst.  Atty-Gen.,  for  appellant: 

The  only  question  raised  here  is;  whether 
eotton,  the  property  of  the  United  States,  saved 
from  peril  when  in  the  course  of  being  trans- 
ported  on  the  high  seas  to  its  port  of  destina- 
tion, to  be  delivered  to  an  agent  of  the  Unit- 
ed States  there,  is  liable  to  be  proceeded 
against  in  the  District  Court  of  the  United 
States  by  a  libel  in  admiralty,  for  salvage  con- 
tribution, without  the  consent  of  any  officer  of 
the  United  States  having  been  obtained  to  such 
proceedings. 

In  the  case  of  The  Siren  (ante,  129),  this 
court,  after  saying  that  it  is  a  familiar  doc- 
trine of  the  common  law,  that  the  salvor  can- 
not be  sued  in  his  own  court  without  his  con- 
sent, that  this  doctrine  is  equally  applicable  to 
the  supreme  authority  of  the  United  States; 
that,  therefore,  they  cannot  be  subjected  to 
legal  proceedings  at  law  or*  in  equity  without 
their  consent;  and  that  whoever  institutes  such 
proceedings  must  bring  his  case  within  the  au- 
thority of  some  Act  of  Congress,  says:  "The 
same  exemption  from  judicial  procedure  ex- 
tends to  the  property  of  the  United  States  and 
for  the  same  reasons.  As  justly  observed  by 
the  learned  judge  who  tried  this  case,  there  is  no 
distinction  between  suits  against  the  govern- 
ment directly,  and  suits  against  its  property." 

The  United  States,  in  the  fourth  article  of 
its  answer  to  the  libel,  excepted  to  the  jurisdic- 
tion of  the  district  court  over  said  carso  of 
cotton,  because  it  was  the  property  of  the 
United  States  and  could  not  be  made  subject  to 
process  in  that  court,  nor  to  the  compulsory 
exaction  of  salvage  therefrom  by  the  process  or 
decree  of  that  court;  and  that  exception  and 
claim  in  this  suit  the  United  States  has  never 
abandoned. 

The  cases  on  this  question  are  all  collected 
in  the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts by  Mr.  Justice  Gray  in  Briggs  v. 
Lightboats,  11  Allen,  168,  and  they  show  by 
decisive  weight  of  authority,  that  in  the  ab- 
sence of  any  statute  permitting  it,  the  property 
of  the  United  States  is  not  liable  to  judicial 
process  in  rem. 

To  cite  The  U.  S.  v.  Wilder,  3  Sumn.  308, 
a<t  an  authority,  is  to  confound  the  lien  with 
the  remedy;  or  to  confound  the  remedy  by  re- 
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taining  a  thing  in  possession  when  the  posses- 
sion is  lawfully  acc^uired,  with  the  remedy  by 
judicial  process  against  a  thing  not  in  posses- 
sion; and  in  the  English  suits  against  govern- 
ment property,  the  Government  authorized  the 
court  to  take  jurisdiction.  Otherwise  the  court 
declined  it,  as  fully  appears  in  the  opinion  in 
Briggs  V.  Lightboat,  11  Allen,  158. 
Messrs.  Beebe  and  C.  Donohuey  for  appellee: 
The  mere  fact  of  the  ownership  of  the  cotton 
as  merchandise,  by  the  United  States,  in  the 
act  of  carrying  to  the  port  of  destination  for 
the  purpose  of  a  market,  does  not  exempt  it 
from  lien  in  case  of  salvage  services.  So  held 
by  the  court  below,  and  citing  3  Sumn.  308; 

6  Hogan,  246;    1  Pars.  Mar.  L.  324;   2   Pars. 
L.  626;  Marv.  Wreck,  sec.  122;  The  Trinidad, 

7  Wheat.  283. 

This  cotton  being  in  the  possession  of  the 
carrier,  and  the  service  of  saving  the  vessel 
and  cargo  being  a  joint  one  and  to  be  appor- 
tioned between  the  vessel  and  the  cargo,  it 
was  legally  necessary  that  such  apportionment 
should  be  made  before  delivery,  that  being  the 
only  way  it  could  be  done. 

No  effort  was  made  to  take  the  cotton  out  of 
the  possession  of  the  United  States,  and  to  in- 
terfere with  its  ownership  or  title,  when  the 
court  below  was  asked  to  adjust  the  salvage 
on  the  general  average  principles.  The  United 
States  required  some  act  to  get  possession  of 
the  cotton,  and  had  to  apply  to  the  court  for 
it,  and  must  do  justice,  before  it  is  delivered 
and  the  court  has  the  right,  in  handing  the 
property  to  it,  to  annex  the  payment  of  8a.l- 
vage. 

The  judgment  in  this  case  in  the  circuit  is 
referred  to  and  affirmed  by  this  court,  already 
in  the  case  of  The  Siren  (ante,  129),  where  the 
court  expressly  refers  to  and  adopts  the  deci- 
sion as  laid. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Two  questions  are  raised  by  the  record  in 
this  case,  both  of  which  are  of  importance. 

The  first  is:  whether  personal  property  of 
the  United  States  on  board  a  vessel  for  trans- 
portation from  one  point  to  another,  is  sub- 
ject to  a  lien  for  salvage  services  rendered  in 
saving  the  property. 

The  second  is:  under  what  circumstances,  if 
any,  can  the  lien  be  enforced,  if  one  exists? 

Of  the  first  proposition  there  does  not  seem 
to  be  an^  reasonable  doubt,  upon  a  view  of  the 
authorities.  Brown  v.  Stapyleton,  4  Bing.  119; 
The  Marquis  of  Huntley,  3  Hagg.  246;  The 
Lord  Nelson,  Edw.  Adm.  70;  The  U.  S.  v.  Wil- 
der,  3  Sumn.  308;  The  Siren  [ante,  129],  are 
all  cases  in  which  maritime  liens  are  recognized 
and  enforced  against  the  property  of  the  Su- 
preme Government,  the  liens  having  their  in- 
ception while  the  ownership  of  the  jproperty 
was  in  the  Government.  The  case  of  Briggs  v. 
Lightboat,  7  Allen,  287;  S.  C.  11  Allen,  157;  is 
a  case  in  which  a  lien  is  recognized  on  property 
of  the  United  States,  created  before  the  title 
and  possession  passed  to  the  United  States,  but 
in  which  it  was  finally  held,  by  the  Supreme 
Court  of  Massachusetts,  that  it  could  not  be 
enforced  because  the  United  States  could  not 
be  sued  in  a  personal  action,  and  their  posses- 
sion could  not  be  disturbed  by  a  suit  in 
*rem.    The  proposition  is  treated  by  the  [^zg 
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modem  textwriters  as  settlecL  Mar.  Wreck  & 
Salv.  sec.  122,  1  Pars.  Mar.  Law,  324;  2  Ibid. 
025.  We  are  quite  satisfied  with  the  reasons 
on  which  the  principle  rests,  and  are  of  opin- 
ion that  when  the  property  of  the  GoTemment 
has  been  saved  from  destruction  by  salvors, 
or  by  those  sacrifices  which  are  compensated 
by  a  contribution  in  general  average,  justice 
and  sound  policy  require  that  it  should  be  held 
to  bear  its  share  of  the  burden  which  the  unan- 
imous voice  of  maritime  nations  imposes  on  all 
other  property  in  like  condition. 

The  second  of  the  questions  above  stated  pre- 
sents the  more  difficult  problem. 

Perhaps  the  two  most  authoritative  and  well 
considered  cases  on  that  subject  are  The  Siren, 
[ante,  129],  and  Brings  v.  The  Light  Boats,  11 
Allen,  157.  Both  these  cases  assert  the  doc- 
trine, after  a  full  review  of  the  authorities, 
that  such  a  lien  cannot  be  enforced  where,  in 
order  to  do  this  successfully,  it  is  necessary  to 
bring  a  suit  against  the  United  States,  because 
the  doctrine  is  well  established  that  no  suit 
can  be  sustained  in  which  the  United  States  is 
made  the  original  defendant,  to  be  brought  into 
court  by  process,  without  some  Act  of  Con- 
gress expressly  authorizing  it  to  be  done. 

They  also  both  assert  the  proposition  that 
no  suit  in  rem  can  be  maintained  against  the 
property  of  the  United  States  when  it  would 
oe  necessary  to  take  such  property  out  of  the 
possession  of  the  Government  by  any  writ  or 
process  of  the  court. 

There  are  some  expressions  in  the  opinion  of 
this  court  in  the  case  of  The  Siren  [ante,  129], 
which  seem  to  imply  that  no  suit  in  rem  can 
be  instituted  against  property  of  the  Unit- 
ed States  under  any  circumstances.  But  a  crit- 
ical examination  of  the  case  and  the  reasoning 
of  the  court,  will  show  that  that  question  was 
not  involved  in  the  suit,  and  that  it  was  not 
intended  to  assert  such  a  proposition  without 
qxialification.  In  that  case  a  prize,  after  cap- 
ao*]  ture  and  before  condemnation  *had  collid- 
ed with  another  vessel  and  was  in  fault,  and  it 
was  held  that  as  the  Government  had  brought 
the  prize  into  the  court  for  condemnation,  and 
was  before  the  court  as  plaintifT,  and  had 
placed  the  res  in  possession  of  the  court,  the 
lien  for  the  damages  growing  out  of  the  colli- 
sion could  be  enforced  against  the  United 
States.  It  was  not,  therefore,  necessary  to  de- 
fine all  the  circumstances  under  which  the 
court,  having  control  of  the  res,  might  enforce 
a  lien  on  property  of  the  United  States;  and 
the  learned  judge  who  delivered  the  opinion 
cites,  with  approval,  the  case  of  The  Light 
Boats  [supra],  in  which  the  doctrine  is  laid 
down  and  well  supported  that  proceedings  in 
rem  to  enforce  a  lien  against  propertv  of  the 
United  States  are  only  forbidden  in  cases 
where,  in  order  to  sustain  the  proceeding,  the 
possession  of  the  United  States  must  be  in- 
vaded imder  process  of  the  court.  With  the 
principle  as  thus  stated  we  agree,  and  do  not 
see  in  it  anything  inconsistent  with  the  case  of 
The  Siren. 

In  the  English  courts,  when  it  is  made  to  ap- 
pear that  property  of  the  government  ought, 
in  justice,  to  contribute  to  a  general  average,  or 
to  salvage,  it  seems  to  be  the  usual  course  of 
proceeding  for  the  proper  officer  of  the  gov- 
fimment  to  consent  in  court  that  it  may  take 
10  Wall.  U.  S.,  Book  19. 


Jurisdiction  of  the  matter.  This  consent  is 
given  by  the  authority  of  the  King,  who  thus 
submits  to  be  sued  in  his  own  courts.  The 
liberal  exercise  of  this  authority  removes  the 
difficulty  presented  here,  where  no  power  to  do 
this  exists  in  any  officer  of  the  government, 
and  prevents  any  apprehension  of  gross  injus- 
tice in  such  cases  m  England.  Marquis  of 
Huntley,  3  Hagg.  246. 

We  are,  therefore,  compelled  to  inquire  into 
the  special  circumstances  of  this  case  to  ascer- 
tain whether  the  cotton,  which  was  the  subject 
of  salvage,  can  be  brought  within  the  jurisdic- 
tion of  the  court  without  violating  the  prin- 
ciple we  have  stated.  In  doing  this  the  ab- 
sence of  any  such  power  to  submit  the  case  to 
the  jurisdiction  of  the  court,  as  that  exercised 
in  England,  seems  to  justify  a  liberal  construc- 
tion *of  the  rule  on  which  we  are  to  act,  [*ax 
in  favor  of  the  promotion  of  justice.  That  rule, 
as  we  have  already  stated,  recognizes  the  ex- 
istence of  the  lien  for  salvage  and  admits  that 
the  lien  can  onlv  be  enforced  by  the  courts  in 
a  proceeding  which  does  not  need  a  process 
against  the  united  States,  and  which  does  not 
require  that  property  shall  be  taken  out  of  the 
possession  of  the  United  States.  But  what  shall 
constitute  a  possession  which,  in  reference  to 
this  matter,  protects  the  goods  from  the  process 
of  the  court?  The  possession  which  would  do 
this  must  be  an  actual  possession,  and  not  that 
mere  constructive  possession  which  is  very  often 
implied  by  reason  of  ownership  under  circum- 
stances favorable  to  such  implication.  We  are 
speaking  now  of  a  possession  which  can  only  be 
changed  under  process  of  the  court  by  bringing 
the  officer  of  the  court  into  collision  with  the 
officer  of  the  Government,  if  the  latter  should 
choose  to  resist.  The  possession  of  the  Govern- 
ment can  only  exist  through  some  of  its  officers, 
using  that  phrase  in  the  sense  of  any  person 
charged  on  behalf  of  the  Government  with  the 
control  of  the  property,  coupled  with  its  actual 
possession.  This,  we  think,  is  a  sufficiently  lib- 
eral definition  of  the  possession  of  property  by 
the  Government  to  pisvent  any  unseemly  con- 
flict between  the  court  and  the  other  depart- 
ments of  the  Government,  and  which  is  consist- 
ent with  the  principle  which  exempts  the  Gov- 
ernment from  suit  and  its  possession  fro^  dis- 
turbance by  virtue  of  judicial  process. 

Bringing  the  facts  of  the  case  before  us  to 
the  test  of  these  principles,  we  find,  on  ex- 
amining the  record,  that  the  cotton  in  question 
was  shipped  from  Savannah  on  board  the 
schooner,  L.  S.  Davis,  of  which  Kempton  was 
master,  by  Simeon  Draper.  U.  S.  Treasury 
Agent,  to  be  carried  and  aelivered  to  said  Dra- 
per, U.  S.  cotton  agent,  or  his  assigns  in  New 
York.  For  this  the  master  gave  the  usual  bill 
of  lading,  and  was  to  receive  freight  at  the 
rate  of  15  cents  per  ton  per  day.  The  case  was 
the  usual  one  of  a  common  ca^er  contracting 
to  deliver  goods  on  his  own  responsibility,  and 
not  the  case,  as  alleged  by  the  United  States, 
of  a  charter  of  the  vessel.  The  goods  were  then 
delivered  to  the  master,  and  he  contracted  to 
deliver  them  to  the  agent  of  the  United  States 
in  New  York.  On  the  voyage  the  vessel  met 
with  a  disaster,  and  she  and  her  cargo  were 
saved  from  total  loss  by  the  meritorious  service 
of  libelants.  This  fact,  and  the  amount  fixed 
by  the  court  as  salvage,  are  not  controverted  by 
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the  Government.  The  vessel  was  carried  by 
the  captors  to  a  place  of  safety,  and  left  to  find 
her  way  into  the  Port  of  New  York.  Immedi- 
ately on  her  arrival,  and  before  any  of  the  cot- 
ton was  delivered  to  the  agent,  the  vessel  and 
cargo  were  libeled  and  taken  possession  of  by 
the  Marshal  under  the  writ  which  issued  on  the 
libel  being  filed.  The  United  States  appeared 
by  attorney,  as  claimant  of  the  eottpn,  and 
interposed  the  defense  that  it  was  not  liable  to 
salvage  under  the  circumstances.  The  posses- 
sion of  the  master  of  the  vessel  was  not  the 
possession  of  the  United  States.  He  was  in  no 
at*]  sense  an  officer  *of  the  Government.  He 
was  acting  for  himself,  under  a  contract  which 
placed  the  property  in  his  possession  and  ex- 
elusive  conut>l  for  the  voyage.  His  obligation 
was  to  deliver  possession  in  New  York  to  the 
agent  of  the  Government.  This  he  had  not  done 
when  the  process  was  served  on  the  cotton.  The 
liarshal  served  his  writ  and  obtained  possession 
without  interfering  with  that  of  any  officer  or 
agent  of  the  Government.  The  United  States, 
vdthout  anv  violation  of  law  by  the  Marshal, 
was  reduced  to  the  necessity  of  becoming  claim- 
ant and  actor  in  the  court  to  assert  her  daim 
to  the  cotton.  Under  these  circumstances,  we 
think  it  was  the  duty  of  the  court  to  enforce 
the  lien  of  the  libelants  for  the  salvage  before 
it  restored  the  cotton  to  the  custody  of  the  of- 
ficers of  the  Government. 

The  judgment  of  the  court  is,  therefore,  af- 
firmed. 


HENRY  LITTLE,  Plff.  in  Err., 

V. 

JOHN  M.  HERNDON. 

(See  S.  C.  10  Wall.  26-33.) 

Illinois  tax  sale— erasures  in  deed — acknowledg- 
ment in  another  State. 

The  Illinois  Act  of  Feb.  21,  1861,  does  not  dis- 
pense with  the  necessity  of  prodnclDg  the  Jodgmeot 
and  precept  as  the  foiiDdatioo  of  a  sale  for  taxes, 
and  of  the  validity  of  the  deed. 

In  the  absence  of  any  proof  as  to  an  erasure  in 
a  deed,  the  presumption  Is  that  the  correction  was 
made  before  the  execution   of  the  deed. 

A  deed  executed  and  acknowledged  In  another 
State,  the  acknowled^nnent  of  which  was  taken  In 
conformity  with  the  laws  of  that  State  at  the  time 
the  deed  was  executed,  may  be  given  in  evidence. 

[No.   196.] 
Argued  Apr.  25,  1870.    Decided  Apr.  30,  1870. 

IN  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  ejectment  brought  in 
the  cdurt  below  by  the  defendant  in  error,  to 
recover  possession  of  a  certain  tract  of  land  in 
Illinois. 

The  facts  of  the  case  fully  appear  in  the 
opinion  of  the  court. 

The  plaintiff  having  recovered  judgment  in 
the  court  below,  the  defendant  brought  the 
ease  here  on  a  writ  of  error. 


NOTB. — Sale  of  land  for  taxes.  Strict  compli- 
ance with  the  statute  necessary. — see  note  to  Wll- 
Uams  V.  Peyton.  4  Wheat.  77. 

Proof  of  ancient  document.     Alteration  of  In- 
struments.— see  note  to  Coulson  v.  Walton,  0  Pet 
62. 
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Mr.  B.  C.  Cook,  for  plaintiff  in  error: 

In  the  State  of  Illinois  it  has  always  been 
held  that  where  interlineations  or  alterations 
occur  in  a  deed,  it  is  presumed  that  they  were 
made  after  it  was  executed,  and  tke  party 
claiming  under  it  must  explain  them. 

Montag  V.  linn,  23  111.  651 ;  Walters  v.  Short, 
5  Qihn.  252;  HocLro  v.  Gilman,  20  Dl.  441 ;  Pre- 
vest  T.  Qrats,  Pet.  (G.  G.),  364;  Devoy  v. 
Mi^or,  39  Barb.  160. 

The  circuit  court  erred  in  rulinff  that  the  de- 
fendant had  not  brought  himself  within  the 
Statute  of  Feb.  21,  1861,  so  as  to  require  the 
plaintiff  to  pay  the  amount  of  taxes  and  costs 
paid  by  the  defendant  and  his  grantors  re- 
spectively upon  the  lands  in  controversy,  be- 
fore they  should  be  allowed  to  question  the  va- 
lidity of  the  sheriff's  deed. 

The  question  is  not  whether,  independent  of 
the  statute,  a  legal  title  was  vested  in  the 
grantee  by  virtue  of  the  sheriff's  deed,  as  is 
supposed  in  brief  of  defendant  in  error;  but  the 
question  is  as  to  the  right  of  the  plaintiff  to 
question  the  sheriff's  d^,  until  he  had  i>aid 
the  taxes.  Unless  the  statute  is  unconstitu- 
tional and  void,  it  seems  to  cover  the  case.  If 
there  was  a  valid  judgment  and  a  valid  exeea« 
tion,  then  the  deed  would  make  a  valid  and  in- 
defeasible title.  And  so  if  the  plaintiff  was  not 
required  to  question  the  validity  of  the  tax 
deed  until  a, perfectly  valid  judgment  and  ex- 
ecution were  shown,  he  would  not  be  required 
to  do  so  until  it  was  shown  to  be  perfectly  use- 
less. 

The  question  seems  to  be  narrowed  down  to- 
this :  is  the  validity  of  the  collector's  deed  ques- 
tioned by  denying  that  there  is  anv  judgment 
and  execution  to  support  it  f  If  it  is,  then  the 
existence  of  such  judgment  and  execution  can- 
not be  denied  until  the  taxes  are  paid. 

No  case  can  be  found  in  our  state  court  that 
conflicts  with  the  views  here  expressed. 

The  case  of  Conway  v.  Cable,  37  Dl.  82,  cited 
by  defendant,  only  decides  that  this  law  is  not 
retrospective;  but  seems  to  admit  that  it  does 
apply  to  all  oases  where  the  tax  sales  were 
xnade  subsequent  to  the  passage  of  the  Act,  as 
in  these  cases. 

By  a  construction  of  this  statute,  such  as  I 
contend  for,  the  owner  of  the  land  is  simply 
recjuired  to  pay  his  taxes  to  the  person  who  oas 
paid  them  to  the  State ;  and  I  submit  that  such 
construction  is  in  accordance  with  the  plain 
meaning  of  the  statute,  and  that  any  other  con- 
struction makes  it  wholly  inoperative. 

Mr.  Conway  Robinson,  for  defendant  in  er- 
ror: 

"'TIS  to  be  presumed  that  an  interlining,  if 
the  contrary  be  not  proved,  was  made  at  the 
time  of  making  the  deed." 

Trowel  v.  Castle,  1  Keb.  22;  12  Vin.  Abr.  68; 
13  Id.  41;  Note  13G  of  Uarg.  &  B.  to  Co.  Litt 
235b. 

This  court  said  in  1815:  "The  fact  that  there 
is  an  erasure  or  interlineation  apparent  on  the 
face  of  the  deed,  does  not  of  itself  avoid  it.  To 
produce  this  effect,  it  must  be  shown  to  have 
been  made  under  circumstances  that  the  law 
does  not  warrant." 

Speake  v.  U.  S.  0  Cranch,  87;  Wickes  v. 
Caulk,  5  Har.  &  J.  41;  Coulson  v.  Walton,  9 
Pet.  78;  Bailey  v.  Taylor,  11  Conn.  534. 

In  1851,  Lord  Campbell,  Ch.  J.,  referring  to 
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Not«  136  of  Harg.  ft  B.  to  Go.  Utt.  235b»  said: 
This  doctrine  seems  to  us  to  rest  upon  prin- 
ciple. A  deed  cannot  be  altered  after  it  iis  ex- 
ecuted, without  fraud  or  wrong;  and  the  pre- 
sumption is  against  fraud  or  wrong."  Doe  ▼. 
Oatomore,  16  Ad.  ft  El.  (N.  S.)  746. 

The  plaintiff  has  certainly  no  right  to  com- 
plain that  the  court,  while  admitting  the  pat- 
ent in  evidence,  left  it  to  the  Jur^  to  determine 
whether  there  was  any  alteration  of  it.  In 
Lord  Coke's  day,  judges  left  )t  to  the  jurors  to 
try  whether  the  erasure  or  interlining  were  be- 
fore their  delivery. 

Ck>.  litt.  2ZSb;  Bull.  N.  P.  267. 

And  judges  have  so  done  in  this  country 
when  they  saw  any  occasion  for  so  doing. 

Hatch  V.  Hatch,  9  Mass.  312;  Barrington  v. 
Bank,  14  S.  ft  R.  405;  Heffelfinger  v.  Shutz,  16 

6.  ft  R.  44;  Lewis  v.  Payn,  8  Cow.  71;  Jackson 
▼.  Jacoby,  9  Cow.  126;  Jackson  v.  Osbbm,  2 
Wend.  556;  Smith  v.  MoGowen,  3  Barb.  408; 
Acker  v.  Ledyard,  8  Barb.  616.  • 

By  reference  to  the  first  volume  of  the  Re- 
Tised  Code  of  Virginia  of  1819,  363,  ch.  99,  sec. 

7,  it  appears  that  the  acknowledgment  of  a 
deed  from  Hood  is  in  exact  conformity  with  the 
laws  of  Virginia  at  the  time  when  the  acknowl- 
edgment purports  to  have  been  made. 

Under  the  Statute  of  Dlinois,  it  is  enough 
that  the  deed  was  acknowledged  in  conformity 
with  the  laws  of  the  State  in  which  the  deed 
was  executed,  to  authorize  it  to  be  admitted  to 
record  in  the  county  where  the  land  was  situ- 
ated; and  authorize  it  after  being  so  recorded 
to  be  used  in  evidence  without  further  proof 
of  the  execution  thereof. 

See,  Sees.  Laws  of  111.  1847,  47,  sec.  3;  Secrist 
r.  Green,  3  Wall.  750,  18  L.  ed.  166. 

There  has  not  been  such  valid  judgment  and 
precept  (Blackwell,  Tax  Titles,  329)  as  was 
shown  in  Spellman  v.  Curtenius,  12  HI.  411; 
Marsh  v.  Ckesnut,  14  111.  324;  and  recognized 
as  necessary  in  Brown  v.  Hogle,  30  Dl.  141; 
Charles  v.  Waugh,  35  III.  323;  Altes  v.  Hinck- 
ler,  36  HI.  267;  Conway  v.  Cable,  37  HI.  82. 

Although  a  deed  executed  by  the  collector 
may,  under  the  statute,  be  prima  facie  evidence 
of  certain  facts,  yet  the  decisions  establish 
clearly  that,  upon  a  tax  sale,  the  title  a<^uired 
by  a  collector's  deed  is  nothing  until  it  is  first 
shown  that  there  was  a  judgment  as  the  foun- 
dation of  said  tax  sale  and  deed. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Hlinois. 

The  plaintiff,  Hemdon,  brought  an  action  of 
ejectment  against  Little,  in  the  court  below,  to 
a8*]  recover  possession  of  *a  lot  of  land,  sit- 
uate in  the  County  of  Iroquois,  described  as  the 
south  half  of  the  northwest  quarter  of  section 
twenty-six,  township  twenty -seven  north,  range 
thirteen  west.  He  gave  in  evidence  two  pat- 
ents, including  the  premises  from  the  govern- 
ment to  I^bert  Hood,  each  dated  November  1, 
1839;  and  a  deed  from  Hood  to  himself,  dated 
Feb.  4,  1842,  and  rested 

The  defendant,  in  his  defense,  offered  in  evi- 
dence a  deed  from  the  sheriff  of  Iroquois  Coun- 
ty to  L.  M.  Peck,  including  the  premises,  dated 
Julylf  1864,  purporting  to  be  a  deed  given  in 

10  Wail. 


pursuance  of  a  sale  for  the  non-payment  of  tax* 
es  for  the  year  1861 ;  also  a  quitclaim  deed  from 
Peck  and  wife  to  B.  Lu  T.  Bourland,  dated  July 
1,  1864,' and  from  Bourland  and  wife  to  jBttpr. 
Underhill,  dated  April  29,  1865;  and  then  of- 
fered in  evidence  five  tax  certificates  for  tazM 
paid  on  the  premises  for  the  several  years  there- 
m  mentioned,  stating  that  the  object  of  offering 
the  sime  in  evidence  was  to  recover  the  amo^t 
of  the  taxes  and  costs  paid  upon  the  land,  in 
ease  the  deed  from  the  sheriff  should  be  quel* 
tioned  as  to  t^e  title  by  the  plaintiff,  under  the 
terms  of  the  Act  of  February  21,  1861,  and  to 
defeat  his  using  said  patent  as  a  title,  if  he 
refused  to  pay  the  taxes  according  to  the  stat* 
ute.  But  tne  court  was  of  opinion  that  the  de- 
fendant had  not  brought  himself  within  the 
statute,  for  the  reason,  among  others,  that  he 
must  first  show  that  there  was  a  judgment,  as 
the  foundation  of  the  tax  sale  and  deed.  To 
this  ruling  the  defendant  excepted,  and  judg- 
ment was  rendered  for  the  plaintiff. 

The  question  in  the  case  is  whether,  upon  a 
true  construction  of  the  Act  of  February  21, 
1861,  the  plaintiff  was  bound  to  pay  the  taxes 
which  ^  had  been  paid  by  the  defendant,  and  by 
those  under  whom  he  claimed,  as  a  condition 
of  beinff  permitted  to  attack  the  deed  under  the 
tax  sale. 

The  defense  is  placed  upon  the  construction 
of  the  Act  that  the  Sheriff's  deed  of  the  sale 
properly  executed,  with  its  redtiJs,  was  suffi- 
cient evidence,  in  the  first  instance,  to  impose 
this  condition  upon  the  plaintiff.  The  Act  in 
question  is  as  follows: 

''All  deeds  hereafter  made  by  the  proper 
officer,  in  pursuance  of  sales  of  real  estate  for 
the  non-payment  of  taxes,  shall  be  held  to  be 
null  and  void  if  it  be  shown  that  said  taxes  had 
been  paid  before  the  sale,  or  that  said  real  es- 
tate was  not  subject  to  taxaticm;  or  that  it 
had  been  redeemed  from  sale;  or  if  notice  re- 
quired by  the  Constitution  was  not  given;  or 
that  the  description  of  said  land  was  not  suffi- 
ciently definite;  and  the  validity  of  all  such 
deeds  hereafter  made  by  the  proper  officers  for 
real  estate  sold  for  the  non-payment  of  taxes, 
shall  not  be  ouestioned  in  any  suit  or  contro- 
versy in  this  State  for  any  other  cause,  unless 
the  party  wishing  to  contest  the  same  shall 
tender  to  the  claimant  under  said  tax  deed,  or 
deposit  in  the  court  in  which  such  suit  is  pend- 
ing, for  his  use,  the  amount  of  the  redemption 
money  now  provided  for  by  law,  with  ten  per 
cent,  jper  annum  interest  thereon  from  the  date 
of  said  deed  to  the  time  of  said  tender  or  de- 
posit; and  after  said  tender  or  deposit  is  made, 
the  validity  of  aaid  deed  may  be  questioned  in 
the  same  manner  and  to  the  same  extent  aa 
now  provided  by  law.** 

At  the  time  of  the  passage  of  the  Act,  it  is 
admitted  that  a  tax  deed  executed  by  the  prop- 
er officer  had  no  validity  unless  founded  upon  a 
judgment  against  the  parcel  of  land  in  default 
for  non-payment  of  the  tax,  an  order  for  the 
same,  and  precept  thereon,  and  that  these  pre- 
liminary steps  must  have  been  first  shown  in 
order  to  give  any  effect  to  a  title  under  the 
deed.  The  cases  in  the  courts  of  Hlinois  are 
very  full  and  explicit  under  this  head  of  law. 

12  n.  409;  16  HL  224;  18  HI.  412;  80  DL 
119;  35  111.  315. 

Is  there  anything  in  the  Act  in  question  indi* 

879 


M-38 


(BUPBXICB    OOITBT  OF  THS  UlflTSD    StATBB. 


Dbo.  TkBic, 


eating  an  intention,  on  the  part  of  the  Legisla- 
ture, to  change  this  course  of  decision,  and  to 
give  validity  and  effect  to  the  naked  deed  of 
the  officer? 

The  argument  in  favor  of  this  construction 
is  placed  upon  the  introductory  words  of  the 
Act:  "All  deeds  hereafter  made  by  the  proper 
officer  in  pursuance  of  sales  of  real  estate  for 
the  non-payment  of  taxes  shall  be  held,'*  etc. 
It  is  contended  that  the  words  should  be  eon- 
30*]  strued  as  meaning  ^simply  the  deed  of 
the  "proper  officer,"  and  nothing  more,  and  that 
they  impliedly,  at  least,  excluae  the  necessity 
of  giving  any  evidence  of  the  judgment,  order 
of  sale,  or  precept.  But  we  are  inclined  to 
think  that  this  idea  fails  to  give  full  effect  to 
the  language  used.  The  de^  must  not  only 
be  made  by  the  proper  officer,  but  must  be 
made  "in  pursuance  of  sales  of  real  estate  for 
the  non-pajrment  of  taxes.''  How  are  those 
sales  made  according  to  the  law  of  Illinois? 
As  we  have  seen,  after  a  judgment  rendered  by 
the  court  against  the  parcel  of  land  for  default 
in  payment  of  the  taxes,  on  order  of  sale,  and 
precept  to  the  officer.  Unless  these  steps  have 
first  been  taken,  the  sale  cannot  be  said,  to  be 
in  pursuance  of  sales  of  real  estate  for  the  non- 
payment of  taxes,  as  provided  in  the  Act.  It 
IB,  perhaps,  not  inappropriate  to  look  at  the 
consequences  that  might  attend  any  different 
interpretation.  If  the  naked  deed  of  the  officer 
is  sufficient  to  impose  the  conditions  upon  the 
owner  to  pay  all  taxes  and  costs,  and  ten  per 
cent,  interest,  before  he  can  be  permitted  to 
attack  the  deed  for  any  irregularity,  except  as 
specified  in  the  Act  itself,  then  a  deed  without 
a  judgment,  or  order  of  sale  (as  these  are  not 
within  the  exception),  would  be  just  as  avail- 
able for  the  purpose  as  if  founded  on  a  judg- 
ment and  order  of  sale.  It  is  not  necessary  to 
stop  to  point  out  the  abuses  to  which  such  an 
interpretation  would  naturally  lead. 

In  the  case  of  Spellman  v.  Curtenius,  12  111. 
411,  the  court  observed  "that  a  regular  tax 
deed,  founded  upon  a  valid  judgment  and  pre- 
cept, is  made  by  the  statute  prima  facie  evi- 
dence of  every  fact  necessary  to  authorize  a 
recovery  upon  it;  but,  as  it  is  only  prima  facie 
evidence,  it  follows  that  there  must  be  some 
way  of  contesting  the  case  made  by  the  deed, 
else  it  would  be  conclusive  of  those  facts  of 
which  the  statute  expressly  declares  it  shall  be 
prima  facie  evidence  merely."  The  opinion  then 
points  out  many  grounds  and  objections  that 
would  overthrow  this  prima  facie  evidence  and 
defeat  the  title.  And  we  think  it  is  this  prima 
facie  title,  thus  explained,  which  is  fairly  em- 
braced in  the  introductory  langxiage  of  the  Act 
of  1861. 

31*]  *In  the  ordinary  case  of  a  title  to  land, 
set  up  by  virtue  of  a  sale  under  a  judgment  and 
execution,  the  party  is  bound  to  give  evidence 
of  the  judgment  and  execution  to  support  this 
title.  Without  these,  the  sheriff's  or  marshal's 
deed  would  be  a  nullity.  And  it  would  be  sin- 
gular, in  these  tax  sales,  so  stringently  scru- 
tinised by  the  courts,  and  every  prerequisite 
{>rescribea  by  the  Legislature  before  a  sale  rig- 
dly  enforced,  if  the  Act  in  question  was  in- 
tended to  dispense  with  the  necessity  of  pro- 
ducing the  judgment  and  precept  as  the  f oimda- 
tion  of  the  sale  and  of  the  validity  of  the 
deed.  For  these  reasons  we  •  are  inclined  to 
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think  that  the  construction  of  the  statute  by 
the  court  below  was  right,  and  shotdd  be  af- 
firmed. 

We  regret  that  this  statute  has  not  come 
under  the  review  of  the  courts  of  the  State,  as 
we  should  have  been  relieved  from  this  exam- 
ination of  it.  But,  after  a  diligent  search  into 
the  reports  of  their  decisions,  we  have  not  been 
able  to  find  any  case  involving  its  construction 
except  one,  whicl)  holds  that  the  Act  is  not 
retrospective.    Conway  v.  Cable,  37  111.  90. 

A  minor  objection  below  was  to  the  admis- 
sion of  one  of  the  patents,  on  the  ground  of  an 
erasure.  The  court  left  the  question  to  the 
jury,  which  was  quite  as  favorable  a  ruling  as 
the  defendant  could  ask.  In  the  absence  of 
any  proof  on  the  subject,  the  presumption  is 
that  the  correction  was  made  before  the  exe- 
cution of  the  deed.  In  a  recent  case  in  the 
Queen's  Bench,  Lord  Campbell,  Chief  Justice,  in 
delivering  the  opinion  of  the  court,  after  re- 
ferring to  the  note  in  Harg.  ft  Butler  to  Coke 
Litt.  2356,  where  this  rule  was  asserted,  ob- 
'  served :  "This  doctrine  seems  to  us  to  rest  on 
principle.  A  deed  cannot  be  altered,  after  it  is 
executed,  without  a  fraud  or  wrong;  and  the 
V.  Catomore,  16  Ad.  &  £.  (N.  S.)746.  The 
presumption  is  against  fraud  or  wrong."  Doe 
cases  are  not  uniform  in  this  country,  but  the 
most  stringent  leave  the  question  to  the  jury. 
Lewis  V.  Payn,  8  Cow.  76 ;  Jackson  v.  Jacoby,  9 
Cow.  126;  Hatch  v.  Hatch,  9  Mass.  312. 

^Another  objection  was  to  the  admis-  [*33 
sion  of  the  deed  in  evidence  from  Hood  to  Hem- 
don,  which  was  executed  and  acknowledged  in 
the  State  of  Virginia.  But  it  appears  that  th«* 
acknowledgment  was  taken  in  conformity  with 
the  laws  of  Virginia  at  the  time  the  deed  wn^ 
executed,  which,  according  to  the  laws  of  Illi 
nois,  was  sufficient  to  admit  it  to  be  there  re- 
corded, and  to  be  given  in  evidence.  Sea  8e- 
crist  ▼.  Qreen,  3  Wall.  744,  18  L.  ed.  153;  Car- 
penter V.  Dexter   [ante,  426]. 

The  judgment  of  the  court  below  is  a£Brmed. 

Mr.  Justice  Miller,  dissenting: 

I  dissent  from  the  opinion  of  the  oomt  in 
this  case  on  the  construction  of  the  Statute  of 
Illinois  of  February  21,  1861. 

That  Act  mentions  certain  facts  whi<di  may 
be  shown  without  any  condition  precedent,  in 
order  to  establish  the  invalidity  of  a  tax  deed. 
These  are:  1.  That  the  tax  had  been  ptiid  be- 
fore sale.  2.  That  the  land  was  not  subject  to 
taxation.  3.  That  it  had  been  redeemed  from 
the  tax  sale.  4.  That  the  notice  required  by 
the  Constitution  had  not  been  given.  5.  That 
the  description  of  the  land  was  not  sufliciently 
definite. 

It  then  provides  that  a  tax  deed,  made  after 
the  passa^  of  that  Act,  shall  not  be  questioned 
in  any  suit  for  any  other  cause,  unless  the  par- 
ty wishing  to  contest  the  same  shall  tender  to 
the  claimant  under  the  tax  deed,  or  deposit  in 
the  court  in  which  the  suit  is  pending,  for  his 
use,  the  amount  of  redemption  money  required 
by  law  to  redeem,  and  ten  per  cent,  per  a^wwntn 
interest. 

The  defendant  in  this  case  offered  his  tax 
deed,  and  required  of  the  court  to  have  the 
amount  which  he  showed  by  the  deed  and  tax 
receipts  paid  or  deposited,  before  the  plaintiff 
should  be  permitted  to  question  it.    The  court 
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refused  to  receive  the  tax  deed  in  evidence,  and 
permitted  the  plaintiff  to  contest  it  and  exclude 
It  from  the  jury,  on  the  ground  that  no  judg- 
ment was  produced  by  defendant  under  which 
the  tax  sale  was  made.  The  absence  of  such  a 
judgment  is  not  one  of  the  grounds  mentioned 
33*]  for  which  a  deed  may  he  ^contested  with- 
out payinff  the  redemption  money  as  a  condi- 
tion precedent.  The  decision  of  the  court  makes 
that  part  of  the  statute  requiring  the  payment 
as  a  condition  precedent  to  contating  the  deed 
a  nullity.  The  policy  of  the  Act  is  clear,  and  it 
is  wise.  It  has  been  a  desideratum  for  years 
to  provide  a  law  which  would  secure  payment 
of  taxes  on  real  estate,  and  at  the  same  time 
give  the  owner  of  the  property,  who  may  not 
have  been  prompt,  some  reasonable  opportunity 
to  save  it.  This  law  is  happily  conceived.  It 
says,  in  effect,  if  no  valid  tax  was  levied,  or  if 
it  has  been  paid,  or  no  notice  was  ^ven  of  pro- 
ceedings for  sale,  the  deed  is  void,  and  this 
may  m  shown  at  any  time  without  condition. 
But  if  there  has  been  a  valid  levy  of  a  tax  and 
a  sale,  and  the  tax  has  never  been  paid,  either 
before  or  after  sale,  the  party  who  should  have 
paid  this  tax,  and  has  neglected  to  do  so,  must 
pay  it  now  before  he  can  contest  the  deed  made 
by  the  proper  officer  on  such  sale.  This  is  fair; 
it  is  just,  and  would  tend  to  procure  bidders 
at  tax  sales,  and  to  admit  of  redemption  on  just 
terms.  As  there  is  no  decision  of  the  State 
Court  of  niinois  directly  on  this  point,  under 
this  statute,  I  regret  the  construction  that  this 
court  has  placed  upon  it. 


JONATHAN  C.  STURTEVANT,  Plff.  in  Err., 

V. 

JOHN  M.  HERNDON. 

The  opinion  In  Little  v.  Herndon,  ante,  878,  dis- 
poses ox  all  the  questions  in  this  case. 

[No.  198.] 
Argued  Apr.  25,  1870.    Decided  Apr.  30,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Il- 
linois. 

The  case  is  stated  by  the  court.    See,  also, 
the  case  of  Little  v.  Hemdon. 
Mr.  B.  C.  Cooky  for  plaintiff  in  error. 
Mr.  Conway  Robinsoiiy  for  defendant  in  er- 
ror. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  niinois. 

This  suit  in  ejectment  was  brought  by  Hem- 
don against  Sturtevant,  in  the  court  below,  to 
recover  possession  of  the  southwest  quarter  of 
the  northeast  quarter,  and  the  south  half  of  the 
northwest  quarter  of  section  26,  township  27 
north,  range  13  west.  The  opinion  in  Little  v. 
Hemdon  [ante,  878],  disposes  of  all  the  ques- 
tions in  this  case. 

tiudgment  affirmed* 
10  Wall. 


ISAAC  UNDERHILL,  PUT.  in  Err^ 
JOHN  M.  HERNDON. 

The  opinion  In  Little  v.  Hemdon,  ante,  878,  4I» 
poses  of  all  the  qnestions  In  this  case. 

[No.  1»7.] 
Argued  Apr.  26,  1870.    Decided  Apr.  80,  187a 

IN  ERROR  to  the  Circuit  Court  of  the  Unti- 
ed States  for  the  Northern  District  of  H- 
nois. 
The  case  is  stated  by  the  court. 
See,  also,  the  case  of  Little   t.  Hemdon* 
ante,  878. 
Mr.  B.  C.  Cook,  for  plaintiff  in  error. 
Mr.  Conway  Robimoiiy  for  defendant  in  er- 
ror. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northem  District  of 
Illinois. 

This  is  a  suit  in  ejectment  against  Underhill, 
in  the  court  below,  to  recover  possession  of  the 
southwest  quarter  of  the  northeast  quarter,  and 
the  south  bialf  of  the  northwest  quarter,  section 
26,  township  27  north,  range  13  west. 

The  opinion  in  the  case  of  Little  v.  Hemdon 
[ante,  878]  disposes  of  all  the  questions  raised 
and  decided  in  this  case  in  the  court  below. 

Judgment  affirmed. 


ENOCH  LONG,  Abel  Sturtevant  and  John  Rob- 
inson, Plffs.  in  Err., 

V. 

PEGGY  F.  PATTON. 

Where  a  will  was  oroved  In  Virginia,  agreeably 
to  the  laws  of  that  State,  It  is  available  In  proof 
In  Illinois  according  to  the  laws  of  that  State,  as 
if  probated  tbere. 

The  opinion  In  little  v.  Ilerndon.  ante,  p.  878, 
disposes  of  all  the  other  questions  in  this  case. 

[No.  196.] 
Argued  Apr.  25,  1870.    Decided  Apr.  80,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed 8tates  for  the  Northem  District  of  B- 
linois. 

The  case  is  stated  by  the  court.  See,  also, 
the  preceding  case  of  Little  v.  Hemdon. 

Mr.  B.  C.  Cook,  for  plaintiff  in  error. 

Mr.  Conway  Robinson,  for  defendant  in  er- 
ror. 

(See  abstract  of  the  argument  of  the  above 
counsel  in  the  preceding  case  of  Little  v.  Hem- 
don.) 

Mr.  Justice  Nelson  delivered  the  opinion  of 
I he  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northem  District  of 
Illinois. 

The  suit  in  ejectment  in  this  case  was  brought 
by  Mrs.  Patton  against  Long  and  others,  to  re- 
cover possession  of  the  south  half  of  section  22, 
township  27  norths  range  13  west.    The  plain- 
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tiff  gave  in  eTidenoe  a  patent  to  Robert  Hood, 
Ineludinff  thie  premises,  dated  November  1, 1859, 
and  deed  from  Hood  to  John  M.  Patton,  and 
the  win  of  Patton,  by  which  the  lot  in  question 
was  devised  to  the  plaintiff,  and  rested. 

The  defendant  offered  in  evidence  a  deed  from 
the  Sheriff  of  the  Oonnty  of  Iroquois  to  L. 
M.  Peck,  including  the  premises  in  question, 
dated  July  1,  1864,  whidi  purported  to  be  a 
deed  upon  a  sale  for  taxes;  a  deed  from  Peck 
and  wife  to  B.  L.  T.  Bourland,  dated  July  1, 
1864;  and  from  Bourland  and  wife  to  Isaac  Un- 
derbill, dated  April  29,  1865,  and  then  offered 
in  evidence  five  tax  certificates  of  payment  of 
taxes  on  the  lot  for  the  year  therein  mentioned, 
stating  that  his  object  in  offering  said  evidence 
was  to  show  title  to  the  premises,  and  to  re- 
quire the  payment  of  said  taxes  by  the  plain- 
tiff, in  case  he  questioned  the  title  of  Underbill 
under  the  statute.  But  the  court  held  that  the 
defendants  had  not  brought  themselves  within 
the  Act  of  February  21,  1861,  to  which  ruling 
there  was  an  exception. 

All  the  questions  presented  in  this  case  have 
been  disposed  of  in  the  case  of  Little  v.  Hem- 
don  [ante,  878J,  except  as  to  the  admission  of 
the  will  of  J.  M.  Patton.  The  only  material 
point  to  notice  is,  that  it .  was  not  properly 
proved  or  probated.  But  the  proofs  are  con- 
clusive that  it  was  proved  in  the  Circuit  Court 
of  the  City  of  Richmond,  Virginia,  agreeably  to 
the  laws  of  that  State,  and  according  to  the 
laws  of  Illinois,  the  will  was  as  available  in 
proof  there  as  if  probated  in  that  State. 

Judgment  affirmed. 


ISAAC  UNDERHTLL,  Plff.  In  Err., 

T. 

PEGGY  F.  PATTON. 

An  the  questions  in  this  case  are  dlroosed  of  In 
the  cases  of  Little  v.  Hemdon,  ante,  878,  and  Long 
V.  Pattoq,  ante,  881. 

[No.  199.] 
Argued  Apr.  25,  1870.    Decided  Apr.  30,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
See,  also,  the  above  cases  Little  v.  Hemdon 
and  Long  v.  Patton. 
Mr.  B.  C.  CoOk,  for  plaintiff  in  error. 
Mr*  Conway  Robinson,  for  defendant  in  er- 
ror. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

THe  suit  in  ejectment  was  brought  by  Mrs. 
Patton  against  Underbill,  in  the  court  below, 
to  recover  possession  of  the  south  half  of  sec- 
tion 22,  township  27  north,  range  13  west. 

All  the  questions  in  this  case  are  disposed  of 
in  the  oases  of  Little  v.  Hemdon  and  Long'  v. 
Patton. 

Judgment  aflkmed. 
88» 


EDWARD  C.  BATES,  PMT.  in  Err., 

V. 

THE  EQUITABLE  FIRE  AND  MARINE  IN- 
SURANCE  COMPANY  OP  RHODE  ISLAND. 

(See  S.  a  10  WalL  33-38.) 

Condition  in  policy— consent  of  oompany— ef- 
fect of  indorsements  on  policy — sale  by  in' 
sured. 

Where  one  of  the  conditions  of  a  policy  was. 
that   If   the   property   Insured   should   oe   sold  or 


conveyed  the  risk  assumed  should  cease.  It 

to  be  binding  when  the  assured  parted  with  his 
interest  in  the  property  insured,  unless  the  Com- 
pany was  notified  of  the  sale. 

If,  however,  the  Company  consent  to  It,  the  pol- 
icy  may  continue  for  the  benefit  of  the  purchaser. 

Indorsements  on  a  policy.  "Payable  In  case  of 
loss  to  A,"  "Consent  is  given  to  the  above  In- 
dorsement," do  not  of  themselves  imply  a  know^ 
ed£re  of  a  sale,  or  a  consent  to  Insure  the  pur- 
chaser. 

When  the  Insured  had  sold  the  property  and  had 
no  interest  In  the  goods  when  the  fire  occurred,  he 
sustained  no  loss  and  the  policy  covered  none. 

[No.  183.] 
Argued  Apr.  21,  1870.    Decided  Apr.  30,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

This  suit  was  brought  by  the  plaintiff  in  er- 
ror, in  the  court  below,  to  recover  on  a  certain 
policy  of  insurance. 

The  verdict  and  judgment  in  the  court  below 
having  been  in  favor  of  the  defendant,  the 
plaintiff  sued  out  this  writ  of  error. 

The  facts  of  the  case  sufficiently  appear  in 
the  opinion  of  the  court. 

Mr.  C.  B.  Goodrich,  for  plaintiff  in   error: 

The  indorsement  upon  the  policy  "Boston, 
November  23,  1861,  payable  hi  case  of  loes,  to 
Edward  C.  Bates,"  made  and  signed  by  W.  D. 
Philbrick,  is  an  assignment  of  ma  entire  inter- 
est in  the  policy  and  in  the  property  thereby 
insured.  The  indorsement  is  absolute  and  un- 
conditional, without  limitation  or  the  reserva- 
tion of  any  right  in  Philbrick,  accompanied  by 
a  delivery  of  a  policy  to  the  plaintiff  by  whom 
it  was  produced  in  court.  The  defendant,  upon 
the  application  of  the  plaintiff  made  through 
Reed  and  Hastings,  by  an  indorsement  mads 
upon  the  policy,  consented  to  the  indorsement 
made  by  Philbrick,  and  thereby  became  bound 
absolutely  to  pay  the  sum  insured  to  Bates  in 
case  of  a  destruction  (loss)  of  the  property 
insured  by  fire,  at  the  place  and  within  the 
year  covered  by  the  policy. 

The  words  are  capable  of  this  construction: 
there  is  no  proof  tending  to  show  that  Phil- 
brick did  not  sell  nor  intend  to  sell  the.  policy 
and  the  property  therein  described.  There  is 
no  grouna,  legal  nor  eouitable,  upon  which  the 
defendant  can  rely  to  limit  or  restrain  the  in- 
dorsement of  Philbrick  within  narrower  limits, 
and  thereby  render  it  unavailable  and  as  an  ex- 
oneration of  the  defendant  from  liability  for 
which  it  has  received  and  retained  the  preminm. 

The  defendant  stipulates  in  express  terms  ia 
the  policy  that  it  may  continue,  notwithstand- 
ing a  sale  of  the  propertv  insured  for  the  bene- 
fit of  a  purchaser,  if  the  Company  gives  its 
consent  thereto,  to  be  evidenced  by  a  certificste 
of  the  fact  or  by  indorsement  upon  the  pdiey. 
There  is  nothing,  therefore,  in  the  policy  to 
oontrol  or  limit  the  construction  or  effect  of  the 
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indonemeiit  of  Philbrick,  which  it  has  adopted 
and  made  its  own. 

It  £8  in  proof,  not  controverted  nor  denied, 
that  Bates  purchased  and  paid  for  the  policy 
and  the  property  therein  described;  took  pos- 
session of  the  policy,  of  the  pro^rty,  and  sent 
the  poHcy  to  tne  defendant  for  its  approval  of 
the  indorsement  of  Fhilbrick,  which  approval 
was  civen  without  qualification  or  inquiry, 
and  the  policy  returned  to  the  plaintiff  as  a 
subsisting  and .  continuing  obligation  for  his 
benefit  upon  which  he  reposed  and  confided. 

In  Hooper  v.  Ins.  Co.  17  N.  Y.  426,  the  court 
says:  *lt  is  insisted  that  the  Company  had  no 
notice  of  the  sale  to  Hooper.  The  fact  that  he 
requested  an  assignment  of  the  policy  was  suffi- 
cient notice  that  he  had  acquired  or  was  about 
to  acquire  some  interest  in  the  goods.  The 
assignment  of  the  policy,  to  be  of  any  benefit 
to  the  assignee,  must  be  accompanied  with  a 
transfer  of  some  kind  of  interest  in  the  sub- 
ject of  insurance  to  the  assignee." 

It  is  submitted  that  the  consent  indorsed  up- 
on the  policy  by  the  defendant  created  an  ex- 
press undertaking  and  promise  to  pay  Bates 
the  entire  sum  insured.  It  conferred  upon  him 
a  right  of  action  in  his  own  name,  to  his  use. 

Messrs.  William  H.  Potter  and  George  H. 
Brown,  for  defendant  in  error: 

Under  the  policy,  no  recoverv  can  be  had  if 
the  property  has  been  sold  without  consent. 

Carpenter  v.  Ins.  Co.  10  Pet.  502;  Gicivenor 
T.  Ins.  Co.  17  N.  Y.  303. 

The  contract  created  by  such  a  clause  is  en- 
forced with  great  strictness. 

Finley  v.  Ins.  Co.  30  Pa.  311 ;  Dix  v.  Ins.  Co. 
22  111.  272;  Foster  v.  Ins.  Co.  2  Gray,  216;  Mt. 
Vernon  Mfg.  Co.  v.  Ins.  Co.  10  Ohio  St.  347; 
McLaren  v.  Ins.  Co.  5  N.  Y.  161;  Howard  v. 
Ins.  Co.  3  Den.  301;  Murdock  v.  Ins.  Co.  2N.  Y. 
210;  Adams  v.  Ins.  Co.  29  Me.  293. 

The  words  of  the  indorsement,  viz.:  "Pay- 
able in  case  of  loss  to  Edward  C.  Bates,'*  do 
not  import  or  convey  any  notice  of  sale  of  the 
property  covered  by  the  policy;  neither  do 
those  words  and  the  additional  indorsement, 
taken  together  or  separately,  import  nor  convey 
a  consent  to  a  sale  of  the  property.  They  do 
not  even  amount  to  an  assignment  of  the  pol- 
icy, but  simply  make  Bates  an  appointee  to 
whom  they  agree  the  money  shall  be  paid  if  a 
loss  happens  to  Philbrick,  according  to  the  pro- 
vision of  the  policy. 

Fogg  V.  Ins.  Co.  10  Cush.  346;  Hale  v.  Ins. 
Co.  6  Gray,  169;  Loring  v.  Ins.  Co.  8  Gray, 
28,  29,  30;  Young  v.  Ins.  Co.  14  Gray,  153; 
Ins.  Co.  V.  Roberts,  31  Pa.  438;  Grosvenor  y. 
Ins.  Co.  17  N.  Y.  384;  Ketchum  v.  Ins.  Co. 
I  Allen  (N.  B.)  136. 

No  notice,  actual  or  constructive,  was  ever 
given  to  the  insurer,  and  there  can  be  no  con- 
gent  without  knowledge  of  the  matter  to  be 
consented  to. 

Mr.  Justice  Killer  delivered  the  opinion  of 
the  court: 

The  policy  of  insurance  on  which  this  suit 
was  brought  contained  this  provision:  "And 
this  Company  agree,  that  if  the  assured  should 
sell  the  aforesaid  property,  or  any  part  there- 
of, before  the  expiration  of  this  policy,  a  pro- 
portion of  the  premium  received  shall  be  re- 
paid on  receiving  notice  of  such  sale  before  a 
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loss  happened;  •  .  .  or  this  policy  may  be 
eontinned  for  the  benefit  of  such  purchase,  if 
this  Company  give  their  consent  thereto,  to  be 
evidenced  by  certificate  of  the  fact,  or  by  in- 
d<n«ement  on  this  policy."  Philbrick,  the  party 
insured,  sold  the  goods  during  the  life  of  the 
policy  to  i^aintiffs,  and  indorsed  on  the  policy, 
'Tayable,  in  case  of  loss,  to  Edward  C.  Bates. 
W.  D.  Philbrick." 

The  policy,  with  this  indorsement,  was  sent 
by  a  policy  broker  to  the  defendant,  and  the 
Secretary  of  the  Company  placed  under  the 
above  indorsement  these  words:  ''Consent  is 
hereby  given  to  the  above  indorsement.  Equi- 
table Insurance  Company.  Fred  W.  Arnold, 
Secretary." 

The  Secretary  of  the  Company  swears  that 
he  had  no  knowledge  of  the  sale,  nor  is  there 
any  evidence  that  any  officer  of  the  Company 
had  notice  of  it,  unless  it  is  to  be  implied  from 
the  request  to  give  their  consent  to  the  indorse- 
ment made  by  Philbrick,  and  the  consent  so 
given. 

One  of  the  conditions  of  the  policy  was  that 
if  the  propertv  insured  should  oe  sold  or  con- 
veyed, the  risk  assumed  ceased,  *and  the  [*30 
policy  became  void;  and  there  can  be  no  doubt 
that,  looking  to  both  the  provisions  of  a  policy, 
such  as  this  one  contained,  and  which  are  cited 
in  the  statement  of  the  case,  it  ceases  to  be 
binding  when  the  assured  parts  with  his  inter- 
est in  the  property  insured,  unless  the  Company 
be  notified  of  the  sale.  When  this  is  done  be- 
fore a  loss  happens,  the  Company  is  bound  to 
refund  a  part  of  the  prepaid  premium,  to  be  ap- 
portioned in  reference  to  the  unexpired  time  for 
which  the  policy  was  given. 

If,  however,  the  piirchaser  and  the  assured 
ask  it,  and  the  Companv  consent  to  it,  the 
policy  may  continue  for  the  benefit  of  the  pur- 
chaser. This  latter  proposition  is  founded  upon 
the  knowledge  of  the  sale,  and  upon  the  con- 
sent of  the  Company  to  accept  tne  purchaser 
as  the  partv  whose  interest  is  insured,  instead 
of  the  vendor  who  was  originally  insured. 

As  there  is  no  evidence  outside  of  the  two 
indorsement^  already  quoted  from  the  policy, 
that  there  was  any  consent  to  accept  Bates,  the 
purchaser,  as  the  party  whose  interest  was  in- 
sured, and  as  the  presumption,  if  there  is  one 
arising  from  those  indorsements  of  a  notice  of 
sale,  is  not  supported  by  anything  else,  it  be- 
comes important  to  determine  wmit  those  in- 
dorsements imply  on  those  two  points. 

If  Philbrick  could  not,  in  law  or  in  fact,  have 
directed  the  payment  of  the  loss,  if  one  should 
occur  to  him,  as  owner  of  the  property,  to  an- 
other party,  with  the  consent  of  tne  Company, 
then  it  would  be  a  reasonable  inference  that 
the  indorsement  made  by  him  implied  a  sale  of 
his  interest.  But  if  he  could  make,  with  the 
consent  of  the  Company,  a  valid  appointment 
that  any  loss  covered  by  the  policy  should  be 
paid  to  a  third  person,  though  ne  remained  the 
owner  of  the  goods,  and  the  loss  was  his  loss, 
then  the  indorsement  of  Philbrick  does  not  nec- 
essarily convey  the  idea  of  a  sale,  nor  the  con- 
sent of  the  Company  imply  a  consent  to  a  sale. 

Now,  it  is  a  well  known  and  frequent  thing 
in  iosvrance  businees,  for  a  person  to  insure 
his  life,  or  his  property,  and  either  in  the  pol- 
i^  itself,  or  by  indorsement  at  the  time  ^t 
*is  made,  or  by  subsequent  indorsement,  to  [*37 
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which  the  consent  of  the  Company  is  generally 
required,  to  direct  the  loss  to  be  paid  to  some 
third  party.  And  this  is  done  in  language  simi- 
lar, if  not  identical,  with  that  used  in  this  case. 
It  is  a  mode  of  appointing  that  the  loss  of  the 
party  insured  shall  be  paid  by  the  Company  to 
such  third  person.  This  transaction  is  a  very 
eommon  mode  of  furnishing  a  species  of  secu- 
rity by  a  debtor  to  his  creditor,  who  may  be 
willing  to  trust  to  the  debtor's  honesty,  his 
skill  and  success  in  trade,  but  who  requires  in- 
demnity a^nst  such  accidents  as  loss  by  fire, 
or  the  penis  of  navi^tion.  The  property  of 
the  debtor  at  risk  bem^  thus  insured  for  the 
benefit  of  the  creditor,  sives  him  this  indemnity. 

In  the  face  of  this  Sequent  use  of  the  two 
indorsements  on  the  policy,  it  cannot  be  held 
that  they  imply  of  themselves  a  knowledge  of 
the  sale  or  a  consent  to  insure  the  purchaser. 

If  it  could  be  shown  that  it  had  been  the 
course  of  dealing,  between  these  particular  par- 
ties to  recoenize  the  indorsement  of  the  party 
first  assured  as  evidence  of  a  sale,  and  the  in- 
dorsement of  the  Company  as  a  consent  to  the 
sale;  or  if  it  could  be  shown  that  by  custom 
and  usage,  in  any  particular  place,  these  in- 
dorsements were  so  treated,  the  case  might  be 
different;  but,  in  the  absence  of  such  usage  or 
custom,  we  can  see  in  these  indorsements  noth- 
ing more  than  the  direction  of  Philbrick,  and 
the  consent  of  the  Company,  that  any  loss  sus- 
tained by  Philbrick,  covered  by  that  policy, 
should  be  paid  to  Bates.  As  Philbrick  did  not 
have  any  interest  in  the  goods  when  the  fire 
occurred,  he  sustained  no  Toss,  and  the  policy 
covered  none. 

The  analogy  of  the  effect  of  such  indorse- 
ments on  promissory  notes,  in  assigning  ihe 
notes  to  the  indorser,  is  very  imperfect.  In 
such  case  the  sum  mentioned  in  the  note  is 
payable  absolutely,  and  without  regard  to  the 
interest  of  the  original  payee  in  any  other  mat- 
ter. It  is  all  contained  in  the  note  whose  con- 
tents, to  use  the  language  of  the  Judiciary  Act, 
are  thus  made  payable  to  the  indorsee,  and  the 
indorser  necessarily  parts  with  his  interest  in 
the  subject-matter  of  the  contract. 
38*]  •These  views  are  well  supported  by  re- 
cently adjudged  cases  in  this  country.  Fogg  v. 
Middlesex  Ins.  Co.  10  Cush.  346;  Hale  v.  Mech. 
Ins.  Co.  6  Gray,  169;  Young  v.  Ins.  Co.  14 
Gray,  153;  Grosvenor  v.  Ins.  Co.  17  N.  Y.  391; 
Ins.  Co.  V.  Roberto,  31  Pa.  St.  438. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, affirmed. 

ia9»l   •ANDREW  WIGGINS  et  al.,  Plffs.  in 

Err., 

V. 

WILLIAM  D.  BURKHAM. 

(See  S.  C.  10  Wall.  129-133.) 

Admission  of  an  account,  by  not  objecting — si- 
lence, when  not  an  admission — reasonable 
time,  when  question  for  court  or  jury — favor- 
able error,  not  ground  of  complaint. 

An  account  rendered  and  not  objected  to  with- 
in a  reasonable  time,  Is  to  be  regarded  as  admitted 
to  be  prima  facie  correct. 

If  certain  items,  in  an  account  under  such  cir- 
ciunstances,  are  objected  to  within  a  reasonable 
time,  and  others  not,  the  latter  are  to  be  regarded 
as  covered  by  such  an  admission. 
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The  silence  of  the  party  to  whom  the  accnnnt  Is 
sent  is  an  admission  of  its  correctness,  but  may  be 
repelled  by  showing  that  the  par^  was  absent  from 
home  suffering  from  Illness,  or  expected  shortJy 
to  see  the  other  party. 

The  court  cannot  take  judicial  notice  of  the  car- 
time,  and  the  number  of  malls. 

Where  the  facts  are  clear,  the  question  of  what 
is  reasonable  time  is  ezclusiTsly  for  the  court. 

Where  the  proofs  are  conflicting,  the  question  It 
a  mixed  one  of  law  and  fact. 

An  error  of  the  court  favorable  to  the  party  ob- 
jecting, furnishes  no  ground  of  complaint. 

[No.  191.]     • 
Submitted  Apr.  22, 1870.   Decided  Apr.  30, 1870. 

» 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  suit  was  brought  by  the  defendant  in 
error,  in  the  court  below,  to  recover  on  a  cer- 
tain account.      • 

The  trial  resulted  in  a  verdict  and  judgment 
for  $4,600  and  costs,  in  favor  of  the  plaintiff. 
Whereupon  the  defendants  sued  out  tnis  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Thomas  A.  Hendricks,  for  plaintiffs  in 
error. 

The  only  question  presented  in  this  case 
arises  upon  the  instructions  and  refusal. 

The  rule  stated  in  the  instruction  is  that 
which  applies  to  a  settlement  of  disputed  ac- 
counts by  the  parties;  where,  upon  conference, 
thev  agree  to  the  result.  In  that  case  the  set- 
tled account  is  prima  facie  correct,  and  may  be 
impeached  by  evidence  of  fraud,  omission  or 
mistake. 

Perkins  y.  Hart,  11  Wheat.  237;  Hagar  v. 
Thompson,  1  Black,  80,  17  L.  ed.  41;  see,  also, 
Lockwood  T.  Thome,  12  Barb.  487;  Dowa  v. 
Durfee,  10  Barb.  213. 

In  Lockwood  v.  Thome,  11  N.  Y.  173,  the 
court  says: 

**The  second  point  made  by  the  defendants 
is,  that  the  referees  erred  in  not  giving  legal 
effect  to  an  account  stated  and  settled  between 
the  parties,  and  in  permitting  the  same  to  be 
opened  without  proof  of  fraud  or  mistake,  and 
this  presents  properly  a  question  of  law  for  our 
decision ;  for  whether,  on  a  given  state  of  facts, 
the  transaction  amounts  to  an  account  stated, 
is  a  question  of  law  and  not  of  fact." 

Toland  v.  Sprague,  12  Pet.  300. 

NoTS. — Account  stated.  When  impeachable  f6r 
fraud,  mistake,  error,  omission,  acciaent.  usurioos 
charges — see  note  to  Perkins  v.  liart,  11  Wheat 
237. 

What  constitutes  an  account  stated. 

An  account  stated  is  an  agreement  between  tb* 

far  ties  to  an  account,  that  all  the  items  are  true, 
n  equity,  an  account  rendered  by  one  merchant  to 
another  and  received  and  held  without  objection* 
will  generally  be  deemed  an  account  stated.  Steb- 
bins  V.  Niles,  25  Miss.  267;  Terry  v.  Sickles,  IS 
Cai.  427 ;  Rufner  v.  Hewitt,  7  W.  Ya.  585 ;  Mma- 
sell  V.  Payne,  18  La.  Ann.  124 ;  Darlington  ▼. 
Taylor,  8  Qrant,  195 ;  Avery  ▼.  Leach,  9  Umi, 
lOd ;   Coopwood  v.  Bolton,  26  Miss.  212. 

It  exists  only  where  the  accounts  bsTO  been  ex- 
amined and  the  balance  admitted  as  the  true  bal- 
ance between  the  parties.  Their  minds  must  meet 
as  in  making  other  agreements,  and  they  must 
both  assent  to  the  account  and  balance  as  correct. 
Stenton  v.  Jerome,  54  N.  Y.  480 ;  Kock  v.  Bonits, 
4  Daly,  117;  Lockwood  v.  Thorne,  12  N.  T.  170; 
Relnhardt  v.   Hinee,  51   Miss.  344. 

Where  defendant  acknowledges  his  indebtednest 

for  a  sum  certain,  being  balance  of  an  account,  the 

court  may  treat  it  as  an  account  stated.     May  t. 

Kloss,  44  Mo.  300. 

An   action    cannot    be   maintained    on    aecooat 


18'60. 


WioGma  y.  Bubkham. 
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In  Catling  t.  Newell,  9  Ind.  577,  the  court 
says: 

*'Where  there  are  no  facts  involved  but  the 
simple  one  of  the  length  of  time  elapsed,  it  is 
a  question  of  law." 

Atwood  V.  Clark,  2  Me.  249;  Kingsley  v. 
WaUis,  14  Me.  67;  Murry  v.  Smith,  1  Hawks, 
41;  Roth  V.  R.  R.  Co.  34  N.  Y.  648. 

In  the  case  last  cited  upon  the  auestion  of 
'^asonable  time,"  the  court  says:  ^Ordinarily 
it  is  a  mixed  <}uestion  of  law  and  fact;  when 
the  testimony  is  conflicting,  and  the  facts  are 
unsettled,  the  jury  are  to  decide,  under  the  in- 
structions of  the  court,  as  to  the  law.  Where 
there  is  no  dispute  as  to  the  facts,  the  ques- 
tion is  purely  one  of  law,  and  the  court  should 
decide  it." 

11  Johns.  187;  3  N.  Y.  272;  8  N.  Y.  266;  27 
Barb.  221;  2  Duer,  259;  1  Wend.  457;  2  Pars. 
Cont.  535,  and  N.  P.  661. 

Messrs.  McDonald,  Roache  &  McDonald,  for 
defendant  in  error: 

It  is  difficult  to  see  on  what  grounds  the  in- 
struction of  the  court  is  objected  to.  The  evi- 
dence, as  shown  in  the  bill  of  exceptions,  tends 
to  support  it,  and  the  legal  propositions  con- 
tained in  it  are  in  strict  accordance  with  the 
law,  as  laid  down  in  1  Story,  £q.  sec  526. 
The  text  in  Story  is  sustained  by  numerous 
authorities,  among  which  we  cite  Lockwood  v. 
Thome,  11  N.  Y.  170;  Willis  v.  Jernegan,  2 
Atk.  251;  Tudor  v.  Samyne,  2  Vern.  270. 

Was  it  error  for  the  court  to  refuse  the  in- 
structions asked  for  by  the  plaintiffs  in  error? 

It  is  a  question  of  fact,  or  what  amounts  to 
the  same  thing  in  the  trial  of  a  cause,  a  mixed 
question  of  'iaw  and  fact"  and,  therefore,  for 
the  jury,  where  there  is  a  conflict  in  the  testi- 
mony, or  where  the  facts  are  not  all  clear,  or 
where  other  elements  enter  into  it  other  than 
the  mere  lapse  of  time,  as  opportunity,  dis- 
tance, the  frequency  and  character  of  the  inter- 
course between  the  parties.  In  support  of  this 
position,  we  rely  on  the  authorities  above  cited« 
and  also,  Lockwood  v.  Thome,  18  N.  Y.  285. 

Mr.  Justice  Swajnit  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indi- 


ana. The  action  was  assumpsit.  The  declara- 
tion contained  only  the  common  counts.  The 
case,  as  shown  by  the  bill  of  exceptions,  is  as 
follows:  Burkham,  the  plaintiff,  lived  in  Chi- 
cago, and  the  defendants  at  Hagerstown,  in 
Indiana,  distant  from  Chicago  about  two  hun- 
dred and  twenty  miles  by  railroad.  Upon  the 
trial,  evidence  was  given  tending  *to  [*Z30 
prove  that  the  plaintiff,  on  or  about  the  16th 
of  May,  1866,  sent  to  the  defendants  by  mail  a 
written  statement  of  the  account  sued  upon,  in 
the  nature  of  an  account  current,  and  that  the 
defendants  made  no  objection  to  it  till  on  or 
about  the  28th  of  that  month,  when  they  ad- 
dressed a  letter  to  the  plaintiff  by  mail  object- 
ing to  some  items  of  the  account,  but  making 
no  objection  to  others,  to  which  latter  items  it 
did  not  appear  they  ever  objtt*ted  until  after 
the  commencement  of  the  suit.  The  plaintiff 
asked  the  court  to  instruct  the  jury: 

"That  when  an  account  is  rendered  by  a 
creditor  to  his  debtor,  if  the  debtor  does  not, 
within  a  reasonable  time  after  he  has  examined 
the  same,  make  any  objection  thereto,  his  si- 
lence, imexplained,  is  an  implied  admission  of 
the  correctness  of  such  account,  though  not 
conclusive  evidence  thereof;  and  if  the  debtor, 
within  such  time,  objects  to  some  of  the  items, 
and,  during  such  reasonable  time,  makes  no 
objection  to  the  residue  of  such  items,  he  ought, 
prima  facie,  to  be  presumed  thereby  to  admit 
the  correctness  of  the  items  not  objected  to; 
and  in  both  the  foregoing  instances  the  account 
so  in  whole  or  in  part  adimitted,  is  to  be  deemed, 
in  legal  effect,  an  account  stated." 

This  instruction  was  given.  The  defendants 
thereupon  asked  the  court  to  instruct  as  follows: 

"That  if  the  plaintiff  made  out  his  account 
on  the  16th  day  of  May,  1866,  and  then  sent  it 
to  the  defendants,  it  was  within  a  reasonable 
time,  if  the  defendants,  on  the  28th  day  of 
month,  by  letter,  notified  the  plaintiff  of  their 
dissatisfaction  with  that  account." 

But  the  court  refused  to  give  the  said  in- 
struction and,  on  the  contrary,  then  and  there 
instructed  the  jury: 

''That  what  was  reasonable  time  for  a  debtor 
to  object  to  his  creditor's  account,  after  its 
presentation  to  him,  is  a  matter  of  fact  for  the 


stated  where  one  of  the  parties  never  assented  to 
the  balance  claimed  by  the  other  to  be  found  due. 
C.  Q.  &  C.  R.  R.  Co.  V.  Klmmel»  58  Mo.  83 ;  Port- 
er V.  Cooper,  1  Crompt.  M.  &  R.  887 ;  S.  C.  4  Tyr. 
264. 

There  must  be  proof  of  an  express  or  implied 
assent  to  the  account,  and  party  must  be  compe- 
tent to  assent,  but  it  is  not  necessary  that  the  par- 
ties should  sign  the  account.  The  simple  render- 
ing of  the  items  of  the  account  between  the  par- 
ties and  striking  a  balance,  or  agreeing  upon  the 
amount  due,  is  sufficient.  Loclcwood  v.  Thome,  11 
N.  Y.  170 ;  8.  C.  18  N.  Y.  288 ;  Koclc  v.  Bonitz.  4 
Daly,  117 ;  Holmes  v.  D'Camp,  1  Johna  34 :  True- 
man  V.  Hurst,  1  Term,  40 ;  Rnowles  ▼.  Michel.  13 
East,  240 :  Bruen  v.  Hone,  2  Barb.  586 ;  Hutchin- 
son V.  Marlcet  Bk.  48  Barb.  302 ;  Stenton  v.  Jerome, 
54  N.  Y.  480;  Cobb  v.  Arundell,  26  Wis.  553; 
Brown  v.  Vandyke,  8  N.  J.  Eq.  796;  White  v. 
Campbell,  25  Mich.  468. 

The  mere  admission  that  something  Is  due  does 
not  entitle  to  even  nominal  damages  on  an  account 
stated.  The  amount  must  be  fixed.  Lane  v.  Hill, 
18  Ad.  ft  El.  (N.  S.)  252 ;  Kirton  v.  Wood,  1  Mood. 
k  Rob.  253 ;  Tucker  v.  Barrow,  7  Bam.  ft  C.  628 ; 
Green  v.  Davies,  4  Bam.  ft  C.  235 :  Bemasconi  v. 
Anderson,  1  Mood,  ft  Malk.  183. 

The  acknowledgment  of  a  definite  sum  due  Im- 
plies a  promise  to  jfMj,  and  in  an  action  upon  an 
10  Waii» 


account  stated  it  Is  not  necessarv  to  set  forth  the 
subject-matter  of  the  original  debt.  Hoyt  v.  Wil- 
kinson, 10  Pick.  81 ;  Montgomery  t.  Ives,  17  Johns. 
38:  Fitch  v.  Leltch,  11  Leigh.  471;  Tassey  v. 
Church,  4  Watts  ft  S.  141;  Foster  v.  Aliansun,  2 
Term.  480. 

Balance  of  a  stated  account  is  principal ;  it  can- 
not be  re-examined  to  ascertain  the  Items  or  their 
character.    McClelland  ▼.  West,  70  Pa.  St.  183. 

Assent  of  the  party  is  presumed  from  his  receiv- 
ing and  keeping  an  account,  without  any  objection 
to  it,  beyond  a  reasooable  time  for  examining  and 
returning  it  under  the  circumstances  of  the  case. 
Terry  v.  Sickles,  13  Cal.  427;  Thoro  v  Thorp  15 
Vt.  105;  Case  v.  Hotchkiss,  1  Abb.  Ct.  of  App. 
Dec.  324;  Townley  v.  Denlson.  45  Barb.  490; 
White  V.  Hamjpton,  10  Iowa,  288;  Langdon  v. 
Roane,  6  Ala.  518. 

The  liability  from  retaining  a  stated  account 
without  objection  is  only  applicable  between  mer« 
chants;  between  other  persons  such  retention  Is  a 
circumstance  for  the  Jury.  Anding  v.  Levy,  57 
Miss.  51.  34  Am.  Rep.  485 ;  contra,  cases  last 
above  cited  which  were  not  between  merchants, 
and  Shepard  v.  Bk.  of  Mo.  15  Mo.  141 ;  Brown  v. 
Kimmel.  67  Mo.  430;  Powell  v.  P.  R.  R.  Co.  65 
Mo.   658. 

What  constitutes  an  account  stated — see  note, 
27  L.R.A.  811. 
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consideration  of  the  jury  and  not  a  matter  of 
law  to  be  decided  by  the  court." 

The  defendants  excepted  to  the  instructions 
given,  and  to  the  refusal  to  instruct,  as  asked 
by  them.  This  action  of  the  court  presents 
the  only  subject  for  our  consideration.  The 
131*]  *bill  of  exceptions  does  not  purport  to  set 
out  all  of  the  evidence.  What  other  evidence 
was  given,  if  any,  does  not  appear. 

The  first  instruction  given  oy  the  court  be- 
low, embraces  two  propositions: 

(1)  That  an  account  rendered,  and  not  ob- 
jected to  within  a  reasonable  time,  is  to  be 
regarded  as  admitted  by  the  party  charged  to 
be  prima  facie  correct. 

(2)  That  if  certain  items  in  an  account  un- 
der such  circumstances  are  objected  to  with- 
in a  reasonable  time,  and  others'  not,  the 
latter  are  to  be  regarded  as  covered  by  such 
an   admission. 

We  see  nothing  objectionable  in  these  propo- 
sitions. They  are  in  accordance  with  all  the 
leading  authorities  on  the  subject.  Lockwood 
V.  Thome,  11  N.  Y.  170;  1  Story,  Eq.  sec.  626. 
The  other  exception  also  involves  two  proposi- 
tions : 

1.  That  the  court  refused  to  instruct  the  jury 
that,  upon  the  hypothesis  stated,  the  account 
was  objected  to  by  the  defendants  within  a 
reasonable  time. 

2.  That  the  court  did  instruct  that  what  was 
a  reasonable  time  was  not  a  question  of  law 
to  be  decided  by  the  court,  but  a  question  of 
fact  for  the  jury. 

Judge  Story  says:  ''Between  merchants  at 
home,  an  account  which  has  been  presented, 
and  no  objection  made  thereto,  after  the  lapse 
of  several  posts,  is  treated,  under  ordinary  cir- 
cumstances, as  being,  by  acquiescence,  a  stated 
accoxmt."  See,  also,  Lockwood  v.  Thorne,  UN. 
Y.  174. 

The  principle  which  lies  at  the  foundation  of 
evidence  of  this  kind  is,  that  the  silence  of  the 
party  to  whom  the  account  is  sent  warrants 
the  inference  of  an  admission  of  its  correctness. 
This  inference  is  more  or  less  strong  according 
to  the  circumstances  of  the  case.  It  may  be 
repelled  by  showing  facts  which  are  inconsistent 
with  it,  as  that  the  party  was  absent  from 
home,  suffering  from  illness,  or  expected  shortly 
to  see  the  other  party,  and  intended  and  pre- 
ferred, to  make  his  objections  in  person.  Other 
132*3  circumstances  of  a  like  •character  may  be 
readiiy  imagined.  Lockwood  v.  Thome,  18  N. 
Y.  289.  As  regards  merchants  residing  in  differ- 
ent countries.  Judge  Story  says:  "Several  op- 
portunities of  writing  must  have  occurred." 
Sec.  526. 

We  see  no  objection  to  the  rule  as  he  lays  it 
down,  in  respect  to  parties  in  the  same  coimtry. 

When  the  account  is  admitted  in  evidence  as 
a  stated  one,  the  burden  of  showing  its  incor- 
rectness is  thrown  upon  the  other  party.  He 
may  prove  fraud,  omission  or  mistake,  and  in 
these  respects  he  is  in  nowise  concluded  by  the 
Admission  implied  from  his  silence  after  it  was 
rendered.    Perkins  v.  Hart,  11  Wheat.  256. 

If  the  car-time  between  Hagerstown  and 
Chicago  were  ten  hoiu-s,  as  is  alleged  by  the 
counsel  for  the  defendant  in  error,  and  there 
were  **8everal  posts"  between  the  time  when 
the  account  sent  to  the  defendants,  on  the  16th 
of  May,  reached  them,  and  the  28th  of  that 
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month,  when  they  replied,  the  court  properly 
refused  the  instruction  which'  they  asked. 
Whether  these  facts  were  in  evidence  does  not 
appear.  We  are  asked  to  take  judicial  notict 
of  them.  This  we  cannot  do,  however  well 
satisfied  we  may  be  upon  the  subject.  They 
should  have  been  proved  by  proper  testimony. 

But  error  is  not  to  be  presumed.  It  must  be 
affirmatively  shown.  The  facts  in  qoestian 
may  have  been  proved,  and  this  may  have 
been  the  reason  of  the  refusal  by  the  court  to 
instruct  as  asked  by  the  defendants.  The 
propriety  of  the  refusal  depended  upon  the 
state  of  the  evidence.  The  terms  of  the  in- 
struction do  not  necessarily  imply  that  there 
were  not  facts  in  proof  bearing  upon  the  sub- 
ject, besides  those  of  which  the  instruction  was 
expressly  predicated.  The  car-time  and  the 
number  of  mails  may  have  been  proved  or 
admitted.  If  these  facts  were  not  in  proof  the 
bill  of  exceptions,  under  the  circumstances, 
should  have  no  stated.  It  does  not  appear,  from 
anything  in  the  record,  that  the  court  erred  in 
refusing  to  give  the  instruction.  The  presump- 
tion is  the  other  way. 

The  proposition  that  what  is  reasonable  time 
in  such  cases  is  a  question  for  the  jury,  as  laid 
down  by  the  court  below,  cannot  be  sustained. 
Where  the  facts  are  clear,  it  is  always  •a  [*i33 
question  exclusively  for  the  court.  The  point 
was  so  ruled  by  this  court  in  Toland  v.  Sprague, 
12  Pet.  336.  See,  also,  Lockwood  v.  Thome,  11 
N.  Y.  175,  and  2  Pars.  Ck)nt.  note  c,  661.  Where 
the  proofs  are  confiicting,  the  question  is  a 
mixed  one  of  law  and  of  fact,  ui  such  cases 
the  court  should  instruct  the  jury  as  to  the 
law  upon  the  several  hypotheses  of  fact  in- 
sisted upon  by  the  parties. 

If  the  evidence  in  the  case  was  such  as  war- 
ranted the  court  in  refusing  the  instructions 
asked  by  the  defendants — if  there  were  several 
posts  between  the  time  of  the  receipt  of  the 
account  by  the  defendants  and  the  date  of  the 
letter  objecting  to  it — the  court  should  have  in- 
structed the  jury  that  the  letter  was  not  with- 
in a  reasonable  time,  which  is  the  opposite  of 
the  instruction  asked.  This  would  have  been 
conclusive  against  the  defendants.  The  error 
of  the  court  in  submitting  the  question  to  the 
jury  was,  therefore,  favorable  to  them,  and 
they  have  no  right  to  complain. 

The  judgment  of  the  court  below  is  aflirmed. 


THE  STATE  OF  TEXAS,  Complt^ 

v. 

GliORGE  PEABODY'S  EXECUTORS  et  aL 

Rule  to  show  cause  why  counsel  should  not  be 

changed. 

Party  desiring  to  change  his  counsel,  coart 
grants  a  rule  nisi,  to  siich  coimsel,  to  show  cause, 
at  an  early  day,  why  bis  name  should  not  be 
stricken  itom  the  docket  as  such  counsel. 

[No.  10.  Orig.] 

Motion  made  Nov.  11,  1870.    Decided  Nov.  14, 

1870. 


I 


N  MOTION  to  strike  name  of  oounssl  from 

docket,  etc 
Mr.  T.  J.  Durant,  in  support  of  the  motion. 
Mr.  George  W.  PMchal,  offoaing. 

77  U.  S. 


1860. 


Deebt's  Lessee  v   Caa^t. 


263-272 


Mr.  Justice  Clifford  dellTered  the  opinion  of 
the  court: 

The  complainant  in  this  case,  by  T.  J.  Du- 
Hut,  moyes  the  court  that  the  name  of  George 
W.  Paschal  ''Be  stricken  from  the  docket  as 
counsel  in  this  case,  and  that  he  be  prohibited 
to  interfere  in  any  manner  therewith  as  coun- 
sel of  the  complaznant." 

Satisfactory  cTidence  was  exhibited  to  the 
court  on  the  4th  of  the  present  month,  that  the 
said  T.  J.  Durant  was  duly  employchd  by  the 
complainant  as  counsel  in  this  cause;  and  on 
the  7th  of  the  same  month,  such  counsel  on  the 
docket  of  the  present  term,  and  by  the  motion 
under  consideration,  filed  by  him  in  behalf  of 
the  complainant,  he  informs  the  court  that 
George  w.  Paschal  has  long  since  been  relieyed 
by  the  complainant  of  all  duty  in  said  cause, 
and  that  he  has  ceased  to  be  counsel  of  the 
complainant  therein;  but  that  he,  neyertheless, 
refuses  to  give  up  his  connection  with  the  same, 
and  insists  in  controlling  it  against  the  will 
of  the  complunant;  and  for  these  reasons,  and 
also  becauscT  such  interference  on  the  part  of 
the  said  Paschal,  as  the  complainant  alleges  is 
illegal  and  unwarrantable,  it,  the  complainant, 
files  the  motion  to  which  reference  is  made. 

Due  notice  was  ffiven  to  the  respondent  by 
the  complainant  before  the  hearing,  and  he  ap- 
peared by  counsel  on  Friday  last  and  expressed 
his  readiness  to  answer  the  motion  upon  its 
merits ;  and  in  yiew  of  these  circumstances,  the 
court  has  come  to  the  conclusion  to  grant  the 
rule  nisi,  as  in  the  preceding  case,  giving  leave 
to  the  parties  respectively  ^  file,  at  the  hear- 
ing on  the  return  of  the  rule,  such  affidavits 
pertinent  to  the  issue  as  they  are  advised  are 
material  to  the  matter  in  controversy. 

Ordered,  accordingly,  that  a  rule  nisi  issue  to 
George  W.  Paschal,  returnable  on  Friday  next, 
to  show  cause,  if  any,  why  his  name  shall  not 
be  stricken  from  the  docket  in  this  cause  as 
counsel  of  the  complainant,  as  prayed  in  the 
pending  motion. 


EUZA  0.  DEERY'S  LESSEE,  Plff.  in  Err., 

V. 

MARTHA  CRAY  et  al 

(See  S.  C.  10  Wall.  263-272.) 

Deed,  when  evidence — lines,  how  established — 

immaterial  error. 

A  deed,  which  on  its  face  presented  no  apparent 
oncertalnty,  Is  evidence,  subject  to  the  effect  of  It 
as  to  tltle^  when  all  the  evidence  should  be  in. 

Lines  In  a  deed  may  be  establlBhed  by  parol  evi- 
dence, and  by  a  long  standing  division  fence,  rec- 
ognised by  the  adjoining  owners. 

An  error  In  the  Instructions  of  the  court  which 
eoold  work  no  Injury,  is  not  ground  of  reversal. 

[No.  210.] 
Argued  Nov.  8,  1870.    Decided  Nov.  14,  1870. 

IN  ERROR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Maryland. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Robert  J.  Brent  and  T.  T.  Critten- 
den, for  plaintiff  in  error: 

Whatever  they  may  be  in  other  States,  the 
land  laws  of  Maryland  are  stringent  and  tech- 
nicsal. 
10  Walu 


These  principles  are  fully  discussed  and  set- 
tled by  the  Court  of  Appeals  of  Maryland  in 
the  leadinff  case  of  Hammond  v.  Norris,  2  H.  J& 
J.  132,  which  involved  the  admissibility  of  m 
deed  from  John  Howard  to  Philip  Ebimmond, 
dated  Sep.  27,  1853,  for  two  parcels  of  a  tract 
called  Wood's  Indosure,  one  parcel  containing 
86  acres,  the  other  94  acres,  sold  to  John  How- 
ard by  Joseph  Wood,  as  by  deed  duly  made 
and  recorded  in  the  records  of  Frederick  Coun- 
ty, am>ears  the  said  two  parcels  of  land,  being 
also  hwat  the  said  J.  Howard's  dwelling  plan- 
tation is  made  upon. 

In  pages  146  and  147  the  court  rejected  the 
deed  as  a  title  paper,  because  '^t  did  not  suffi- 
ciently specify  the  land,  but  referred  for  its  de- 
scription or  bounds  to  another  deed,  whidi 
could  not  be  found.'' 

Now  this  is  our  very  case;  the  only  difference 
being  that  the  deed  in  Hammond  v.  Norrin  was 
unlocatable  and  inoperative  without  producing 
the  lost  deed,  which  was  referred  to  for  bound- 
aries of  the  past.  This  difference  does  not  af- 
fect the  principle  which  rejects  a  deed  which  is 
unlocatable  on  its  face,  except  by  reference  to 
another  document  which  is  not  produced.  Here, 
looking  at  this  deed  of  Samuel  L.  Chew  to 
Elizabeth  Chew,  no  one  can  say  how  the  east- 
erly line  was  or  should  run,  without  producing 
the  plat  of  Brown  and  showing  its  location 
thereon,  or  producing  proof  where  John  Thomas 
ran  his  line,  if  he  ever  did  run  it.  Tradition 
is  evidence  of  boundaries,  but  here  there  is  no 
primary  nor  secondary  nor  traditional  evidence 
of  that  boundary  line.  As  it  stands  on  this  rec- 
ord the  court  has  admitted  an  unlocatable  deed. 

The  principle '  of  the  case  of  Hammond  t. 
Norris  and  the  case  itself,  has  been  more  re- 
cently recognized  and  confirmed  in  Maryland. 

Blessing  v.  House,  3  Gill  &  J.  291. 

This  court  fully  approved  the  same  principle 
in  18  How.  163,  16  L  ed.  322. 

These  cases  in  Maryland  are  but  emanations 
of  the  common  law  principle  laid  down  in  2 
Thomas's  Coke.  241  (marg.),  that  the  office  of 
tlie  preniis<»s  int(*r  alia  is  **to  comprehend  the 
certainty  of  the  lands  or  tenements  to  be  con- 
veyed either  by  express  words,  or  which  may 
be  by  reference  reduced  to  a  certainty." 

A  still  later  case  in  the  Court  of  Appeals  de- 
cides that  a  reference  to  another  deed  for 
boundaries  makes  the  deed  referred  to  a  part 
of  the  deed. 

17  Md.  134;  10  G.  &  J.  10. 

On  its  face,  the  deed  is  defective  and  incom- 

?»lete  without  proof  of  the  identical  line  called 
or,  and  it  is  the  same  as  if  no  boundaries  were 
given  for  the  part  proposed  to  be  granted. 

Miller  v.  Smith,  33  Pa.  386 ;  Doe  v.  Curtis,  3 
How.*  (Miss.)  230;  13  Sm.  &  M.  323;  Fenwick 
V.  Floyd,  1  H.  &  G.  174;  Budd  v.  Brooke,  3 
Gill.  198. 

No  possession  under  this  imperfect  deed  can 
supply  this  necessary  paper  muniment  called 
for  in  the  deed  as  part  of  it,  or  found  a  pre- 
sumption while  the  defective  deed  is  in  evidence. 

2  H.  &  J.  96;  6  H.  &  J.  336;  20  Md.  395. 

Messrs.  S.  T.  Wallis  and  Thomas,  for  de- 
fendants in  error: 

The  proposition  of  the  plaintiff  is,  that  the 
deed  from  Samuel  L.  to  Elizabeth  Chew  is  void 
for  uncertainty,  for  the  reason  that  the  begin- 
ning of  the  northern  line  is  not  fixed,  an4  the 
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plat  rctferred  to  is  not  produced.  No  parol 
proof,  it  is  contended,  can  help  this  deed,  which 
18  to  be  treated  as  an  absolute  nullity. 

This  proposition,  it  is  submitted,  rests  on  a 
misapprehension  of  the  term  and  purport  of  the 
deed.  That  describes  the  quantity  of  land  in- 
tended to  be  conveyed,  in  language  perfectly 
clear,  i.  e.,  "one  half  of  the  number  of  acres  of 
the  whole  tract."  It  does  not  leave  to  Mr. 
Thomas  to  designate  tne  point  from  which  the 
northern  line  is  to  start  or  the  course  it  is  to 
run.  Both  of  these  are  to  be  in  conformity 
with,  "agreeable  to"  a  plat  already  made  and 
referred  to.  The  deed  is,  therefore,  not  uncer- 
tain because  it  is  with  the  plat  made  absolute- 
ly certain. 

There  is,  undoubtedly,  a  class  of  .cases  in 
Maryland  (and  the  Maryland  law  in  this  regard 
is  not  peculiar),  in  which  it  is  held  that  a  deed 
is  void  for  uncertainty  when  it  does  not  give 
a  description  of  the  property  conveyed  suffi- 
ciently certain  to  enable  it  to  be  laid  out  and 
located  upon  a  plat,  or  does  not  furnish  the 
means  or  references  by  which  such  uncertainty 
may  be  made  certain. 

Dut  none  of  these  rulings  touch  this  case.  A 
thing  in  pais  was  to  be  done  after  the  grant 
by  direction  of  the  deed,  and  there  can  he  no 
rule  of  evidence  which  precludes  showing  by 
direct  proof  or  circumstances  satisfactory  to 
the  jury,  that  it  was  done,  or  that  something 
was  done  in  its  stead,  by  arrangement  of  the 
parties  interested. 

Blake  v.  Doherty,  5  Wheat.  359;  Read  v. 
Proprs.  etc.  8  How.  289;  Noonan  v.  Lee,  2 
Black,  504,  17  L.  ed.  280. 

There  is  no  rule  more  fully  settled  than  that 
it  is  competent  to  show  by  parol  that  a  boimd- 
ary  line  nas  been  fixed  by  the  parties,  and  to 
identify  in  the  same  manner  the  lands  referred 
to  in  the  written  instrument.  Such  proof  does 
not  go  to  contradict,  alter,  add  to  or  detract 
from  the  writing;  but  only  to  explain  the  same 
by  giving  locality  and  identity  to  the  subject- 
«iiAtt«r,  and  applying  the  contract.  As  often  as 
writings  fail  to  describe  by  metes  and  bounds 
the  lands  conveyed,  or  to  give  a  precise  loca- 
tion to  them,  the  omission  is  supplied  and  the 
application  of  the  writing  made  to  the  lands  by 
parol. 

Bertsch  v.  Lehigh  Co.  4  Rawle,  130;  McCaleb 
V.  Pradat,  25  Miss.  267;  Criss  v.  Withers,  26 
Md.  569;  Dorsey  v.  Eagle,  7  Gill  &  J.  331; 
Crafts  v.  Hibbard,  4  Met.  452. 

And  any  parol  arrangement  sustained  by 
twenty  years  possession,  is  conclusive  in  eject- 
ment as  to  boundary. 

Boyd  V.  Graves,  4  Wheat.  513;  Jackson  v. 
Long,  7  Wend.  170;  Munroe  v.  Gates,  48  Me. 
463;  Russell  v.  Marks,  3  Met.  (Ky.)  37;  Allen 
V.  Bates,  6  Pick.  460. 

Boundaries  may  not  only  be  established  by 
hearsay  (Boardman  v.  Reed,  6  Pet.  341),  but  in 
opposition  to  the  calls  of  an  ancient  patent. 

Conn.  V.  Pa.  Pet.  (C.  C.)  496. 

The  evidence  in  the  present  case  is  conclusive 
as  to  the  existence  in  fact  of  a  northern  bound- 
ary to  the  southern  moiety,  as  far  back  as  the 
memory  of  the  oldest  witness  (Godman)  goes, 
a  period  of  sixty  years  before  the  trial  in  1868. 

It  was  likewise  argued  below  that  a  title 
by  possession  could  not  be  set  up  where  a 
paper  title  found  bad  had  been  relied  on. 

Colvin  T.  Warford,  20  Md.  395. 


A  good  deed  would  not,  of  course,  be  pre- 
sumed from  possession,  where  the  possession 
had  been  under  a  bad  one.  But  this  cannot  ap- 
ply to  a  case  where  the  defect  is  not  in  title, 
but  consists  in  an  uncertain  boundary  to  be 
madlB  certain  afterwards.  There  the  possession 
itself  establishes  the  certainty  reqiiired,  and  in- 
stead of  being  referred  to,  another  and  pre- 
sumed deed  goes  back  to  and  stands  upon  the 
very  deed  propounded,  whose  deficiency  it  sup- 
plies and  with  which  it  is  consistent. 

Mr.  Justice  Millet  delivered  the  opinion  of 
the  court: 

This  case  has  been  under  consideration  in 
this  court  before,  and  is  reported  in  5  Wall 
795,  18  L.  ed.  653. 

The  suit  is  brought  to  recover  an  undivided 
interest  in  a  tract  of  about  two  thousand  acres 
of  land  on  Kent  Island,  known  as  Kent  Fort 
Manor.  The  Manor  was  originally  patented  to 
Giles  Brent,  and  plaintiff  was  arrested  in  the 
deraignment  of  her  title  in  the  former  trial,  by 
the  refusal  of  the  court  to  permit  her  to  in- 
troduce a  copy  of  an  ancient  deed  by  the  Brents 
to  Samuel  Chew,  a  remote  ancestor  of  plain- 
tiff. The  refusal  was  held  by  this  court  to  be 
erroneous,  and  the  judgment  rendered  by  the 
circuit  court  against  her  was  for  that  reason 
reversed,  and  a  new  trial  ordered. 

It  is  to  the  rulings  of  the  court  against  plain- 
tiff on  this  second  trial,  that  the  present  writ 
of  error  is  directed. 

The  plaintiff,  on  this  trial,  having  established 
by  evidence  to  which  there  is  no  objection,  a 
title  to  the  whole  of  the  Kent  Fort  Manor  in 
Samuel  Lloyd  Chew,  one  of  her  ancestors,  fur- 
ther traced  the  title  by  descent  to  Lowman 
Chew,  a  lunatic,  who  died  in  1862,  childless  and 
intestate,  leaving  five  heira,  of  whom  she  is 
one. 

The  defendants  introduced,  on  the  trial,  con- 
veyances from  Samuel  A.  Chew,  the  father  of 
Lowman  Chew,  for  a  large  part  of  the  northern 
half  of  the  Manor;  and,  by  agreement,  it  was 
conceded  that  plaintiff  had  no  controversy  with 
the  tenant  in  possession,  in  remainder  of  t!ie 
northern  half  not  conveyed  by  Samuel  A.  Chew. 

The  controversy  was  thus  limited  to  the 
southern  half  of  the  Manor;  of  which  plaintiff 
claimed  an  imdivided  fifth  part,  and  to  which 
she  had  shown  a  prima  facie  title. 

To  defeat  this,  the  defendants  introduced  a 
deed,  dated  October  22, 1787,  from  Samuel  Lloyd 
Chew,  from  whom  plaintiff  derived  title,  to  his 
mother,  Elizabeth  Chew,  which  was  claimed  to 
be  a  conveyance  of  the  fee  of  this  south  half 
of  the  Manor.  The  introduction  of  this  deed 
was  the  subject  of  the  plaintiff's  first  excep- 
tion, and  the"  inatructions  of  the  court  on  the 
effect  of  this  deed  and  the  title  under  it,  con- 
stitute the  ffrounds  of  other  exceptions;  and  is 
the  principal  point  in  the  case. 

The  objection  to  this  deed  is,  that  the  de- 
scription of  the  land  conveyed  is  so  uncertain 
as  to  render  the  deed  void. 

In  order  that  we  may  have  a  dear  idea  of 
this  objection,  it  is  necessary  to  underetand 
that  Kent  Fort  Manor  is  an  irregular  shaped 
piece  of  land,  whose  longest  direction  is  mainly 
north  and  south,  surrounded  entirely  by  water, 
except  the  northern  line,  which  crosses  a  rather 
narrow  neck  of  land. 

So,  also,  if  the  Manor  is  divided  into  nearly 
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equal  parts  by  a  line  nnmiiig  from  the  west- 
em  water  bonndarY  to  the  eastern,  all  of  the 
southern  half  will  be  surrounded  by  water,  ex- 
cept the  short  line  separating  it  on  the  north 
from  the  other  half. 

The  description  of  the  land,  then,  in  this 
deed,  which  m  all  other  respects  is  unques- 
tioned, is  in  these  words: 

"All  that  moiety  or  half  part  of  a  tract 
of  land  called  Kent  Fort  Manor,  lying  and 
being  in  Kent  Island,  in  Queen  Anne's  County, 
being  all  that  part  of  said  tract  of  land  which 
lies  to  the  southwestward  of  a  line  beginning 
on  Northwest  Greek  and  running  an  easterly 
course,  agreeable  to  the  plat  of  said  land  made 
by  ^^lliam  Brown,  of  Anne  Arundel  County, 
in  such  manner  as  to  comprehend  one  half  of 
the  number  of  acres  of  the  whole  tract,  the 
said  line  to  be  run  and  ascertained  under  the 
direction  of  John  Thomas,  Esquire,  of  Anne 
Arundel  County." 

The  plaintiff  excepted  to  thf  introduction  of 
this  deed,  unless  the  plat  therein  referred  to  as 
made  by  Brown  was  produced  and  its  lines 
shown;  but  the  court  permitted  the  deed  to  be 
read,  subject  to  the  right  of  the  plaintiff  to 
exclude  the  same  hereafter,  if  upon  the  closing 
of  the  testimony  it  should  not  have  been  legal- 
ly and  sufficiently  applied  by  defendants  to 
the  maintenance  of  the  issue  on  their  part. 

Now,  unless  the  deed  is  so  fatally  defective 
as  that  no  subsequent  competent  evidence  could 
make  it  good  in  point  of  description,  the  court 
did  not  exceed  its  just  discretion  in  permitting 
it  to  be  read.  In  other  words,  if  the  uncer- 
tainty was  a  patent  ambiguity,  an  uncertainty 
which  inhered  in  the  essence  of  the  description, 
rendering  it  incapable  of  being  applied  to  the 
subject-matter,  then  the  deed  was  void  abso- 
lutely, and  should  not  have  been  admitted. 
Otherwise  it  was  well  admitted. 

But  this  does  not  seem  to  us  to  be  the  char- 
acter of  the  instrument.  All  the  boundaries 
given  are  well  known  and  easily  identified, 
except  one.  This  one  is  to  separate  the 
a7o*J  *southwestem  half  of  the  Manor  from 
the  other  half.  The  division  is  to  be  into  moie- 
ties exactly  eoual  in  quantity.  Now,  it  is  en- 
tirelv  clear,  that  if  you  give  a  surveyor  the 
number  of  acres  of  the  whole  tract,  and  the 
point  on  the  Northwest  Creek  where  the  divi- 
sion line  is  to  commence,  he  can  then  determine 
mathematically  the  course,  the  distance,  and 
the  terminus  of  a  straight  line  running  an 
easterly  direction  which  will  divide  the  ^tUnor 
equally. 

It  may  be  conceded  that  if  there  was  nothing 
referred  to  in  the  deed  by  which  the  commence- 
ment of  this  line,  or  any  other  part  of  it,  could, 
at  the  date  of  the  deed,  have  been  fixed,  that 
it  would  have  presented  a  patent  ambiguity. 
But  if  there  was  anything  by  which  either  the 
bc^nning  or  the  end  of  the  line  could  have  been 
located,  then  the  whole  of  it  could  have  been 
located.  On  this  point  the  deed  seems  suffi- 
ciently clear  in  two  particulars.  First,  the  line 
was  to  be  run  agreeable  to  the  plat  of  land 
made  by  William  Brown,  of  Anne  Arundel  Coun- 
ty. Second,  it  was,  with  this  aid,  to  be  run 
imder  the  direction  of  John  Thomas,  of  said 
county.  Now,  what  is  the  meaning  of  this, 
fairly  oonstruedf  It  is  that  the  grantor  con- 
veys one  half  in  quantity  of  ths  land.  It  is  to 
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be  divided  by  a  line  running  from  the  creeK 
eastwardly,  and  there  is  a  plat  of  this  land 
made  by  William  Brown,  which  shows  this 
line,  which  is  to  be  run  out  on  the  ground  ac* 
cording  to  the  plat,  under  the  direction  of 
John  Thomas.  The  deed,  therefore,  refers  per- 
spicuously to  the  means  which  renders  certain 
the  description.  ''Ambiguitas  patens,"  says 
Lord  Bacon,  "is  that  which  appears  to  be  am- 
biguous upon  the  deed  or  instrument:  latens 
is  that  which  seemeth  certain  and  without  am- 
biguity, for  anything  that  appeareth  upon  the 
deed  or  instrument;  but  there  is  some  collateral 
matter  out  of  the  deed  that  breedeth  the  am- 
biguity.* 

So  here,  the  deed  on  its  face  presented  no  ap- 
parent uncertainty.  It  is  only  when  we  come 
to  apnly  it,  and  are  unable  to  find  or  identify 
the  plat  made  by  Brown  or  the  line  mn  by 
Thomas,  that  there  is  any  difficulty. 

The  cases  relied  on  by  counsel  for  the  plain- 
tiff to  show  *that  the  courts  of  Maryland  [*a7z 
have  established  a  different  doctrine,  are  not 
inconsistent  with  what  we  have  said. 

In  Fen  wick  v.  Floyd,  1  Har.  &  G.  172,  the 
land  was  described  as  '*part  of  Resurrection 
Manor,  containing  251  acres,  more  or  less." 
Resurrection  Manor  was  a  large  tract  of  4,000 
acres,  and  the  sheriff  levied  on  and  sold  251 
acres  of  it,  with  no  other  description  than  that 
just  stated.  Nothing  else  was  shown  bv  which 
this  quantity  could  be  located  or  identified,  and 
the  description  was  clearly  a  patent  ambiguitv 
on  which  the  levy  and  sale  was  rejected  as  evi- 
dence. 

In  Thomas  v.  Turvey,  1  Har.  &  G.  437,  three 
levies  and  execution  sales  were  rejected,  the 
schedules  of  which  described  the  land  as  **part 
of  Borough  Hall,  containing  the  supposed  quan- 
tity of  130  acres  of  land,  more  or  less."  Bor- 
ough Hall  was  a  tract  of  500  acres,  and  there 
was  nothing  by  which  the  location  of  the  130 
acres  could  be  shown,  nor  any  evidence  that 
it  had  ever  been  located. 

In  Hammond  v.  Norris,  2  Har.  &  G.  130,  the 
description  in  the  deed  was,  "all  these  two  par- 
cels of  land,  being  parts  of  a  tract  of  land 
called  Wood's  Inclosure,  and  sold  to  said  John 
Howard  by  Joseph  Wood,  one  parcel  containing 
80  acres,  the  otner  04  acres,  as  by  deed  duly 
made  and  recorded  in  Frederick  County  ap- 
pears." The  court  overruled  plaintiff's  objec- 
tion, and  permitted  the  deed  to  be  read  in  evi- 
dence, but,  as  it  subsequently  appeared  that 
there  was  no  such  deed  as  that  referred  to  on 
record  in  Frederick  Countv,  and  as  no  other 
satisfactory  proof  was  made  of  the  location  of 
these  tracts  within  the  larger  tract  of  Wood's 
Inclosure,  the  court  finally  held  that  it  con- 
veyed no  title. 

That  is  just  in  accordance  with  the  action  of 
the  court  on  this  case  in  admitting  the  deed  to 
be  read  in  evidence,  subject  to  t&  effect  of  it 
as  to  title,  when  all  the  evidence  should  be  in. 

This  Ittkds  us  next  to  inquire  whether  de- 
fendants have  shown,  b^  satisfactorv  and  com- 
petent evidence,  that  tms  northern  fine  had  an 
existence,  so  as  to  enable  us  to  determine  what 
is  the  south  half  of  the  Manor. 

*Upon  this  point  it  does  not  seem  to  us  [*a7a 
there  can  be  any  doubt,  for  though  the  plat  of 
William  Brown  is  not  produced,  nor  is  it  proved 
expressly  that  tiie  line  was  ever  run  under  the 
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direetion  of  Mr.  Thomas,  yet  there  ie  as  much 
evidence  as  can  possibly  be  expected  to  be  pro- 
duced after  the  lapse  of  eighty  years,  that 
such  a  line  was  run,  and  that  with  such  slight 
changes  as  the  holders  of  the  title  on  each  side 
of  it  made  by  consent  and  for  their  mutual 
conyenience,  a  fence  has  been  standing  along 
that  line  ever  since. 

^And  this  does  not  depend  solely  upon  parel 
evidence.  A  map  is  introduced  by  agreement, 
of  the  Kent  Fort  Manor,  which  is  admitted  to 
be  part  of  a  record  of  a  chancery  suit  in  Mary- 
land, filed  in  1802,  and  the  location  on  said  map 
of  Susanna  Tate's  moiety  is  admitted  to  be  a 
correct  location  of  the  share  of  said  Manor,  as- 
signed in  said  suit  to  Susanna  Tate,  as  sister, 
and  one  of  the  heirs  of  Arthur  Byran,  in  par- 
tition of  his  real  estate.  This  map  hsa  figures 
and  lines  of  it,  showing  a  division  of  the  Manor 
into  two  equal  parts,  of  1,002^^  acres  each,  and 
that  division  is  made  by  a  straight  line  from 
a  point  on  Northwest  Credc,  projecting  far  into 
the  body  of  the  tract,  in  a  course  a  little  south 
of  east,  to  the  eastern  shore  of  the  island. 

Deeds  are  produced  showing  conveyances 
from  Elizabeth  Chew,  grantee  in  the  deed  we 
have  considered,  to  Thomas  M.  Forman,  from 
Forman  to  Philip  Barton  Key,  and  from  Key  to 
Arthur  Byran,  of  the  same  land,  describing  it 
either  as  the  land  on  said  Manor,  purchased 
^  Elizabeth  Chew  of  her  son  Samuel,  or  as 
Elizabeth  Chew's  half  part  of  the  Manor. 

It  is  also  proven  by  a  witness  over  seventy 
years  of  age,  that  he  knew  Robert  Tate,  the 
husband  of  Susanna,  and  knew  Fort  Manor, 
since  he  was  eleven  years  old;  that  a  fence  then 
divided  the  north  and  south  parts  ^of  the  Manor, 
and  said  Tate  held  up  to  that  fence;  that  after 
Sam.  A.  Chew,  father  of  Lowman  Chew,  came 
to  live  on  the  north  half  of  the  Manor,  he  and 
Robert  Tate  changed  the  location  of  the  fence, 
and  that  both  recognized  it  as  the  boundary  be- 
tween them.  And  there  is  other  testimony, 
showing  the  holding  under  the  parties  by  this 
line  from  that  day  to  this;  we  think  quite  suf- 
ficient to  show  that  the  line  mentioned  in  the 
deed  of  Samuel  L.  Chew  to  his  mother  was  run 
and  established;  that  with  the  change  made  by 
Tate  and  Samuel  A.  Chew  for  convenienee,  it 
has  remained  the  line  to  the  present  time,  and 
that  the  parties  claiming  the  north  and  south 
parts  of  uie  Manor  have  recognized  that  fence 
for  over  thirty-five  years  as  the  line  dividing 
their  estates. 

We  add  further,  that,  as  this  testimony  is 
uncontradicted,  it  is  conclusive  against  the 
claim  set  up  by  plaintiff  of  any  title  de- 
rived from  Samuel  A.  Chew,  and  of  her  case. 
Sargent  v.  Adams,  3  Gray,  72;  Bertsch  v.  Coal 
Go.  4  Rawle,  139;  Munroe  v.  Gates,  48  Me.  463; 
Reed  v.  Proprietors,  etc  8  flow.  289;  Noonan 
T.  Lee,  2  Black,  499, 17  L.  ed.  278. 

It  is  unnecessary  to  inquire  into  the  effect 
of  the  mortgage  given  by  plaintiff  on  her  title, 
as  we  have  already  stated  that  she  had  none  on 
which  the  jury  could  have  found  a  verdict  in 
her  fa^r,  and  the  error,  if  there  was  one  in 
the  instructions  of  the  court  on  that  subject, 
could  work  her  no  injury.  Ryder  v.  Womb- 
well,  L.  R.  4  Bxch.  82;  Giblin  v.  McMullen, 
L.  R.  2  PrL  Coun.  317. 

TIm  Judgment  of  the  Circuit  Court  is  affirmed. 
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rrHB  STEAMSHIP  COLUMBIA,  her  ["m^ 
T^uskle,  etc,  Paul  Spofford  et  aL,  ClainuMiSy 
Appts., 

▼. 
JAMES  H.  BUNTIKQ. 

(6ee  8.  a  rThe  Columbia,"  10  WML  24t-26L) 

Rule  of  navigation— negUgent  steamer. 

When  two  steam  vessels  are  crossing,  se  as  to  ta- 
volve  risk  of  collisioii.  the  one  which  has  tbe  other 
on  her  own  8tart>osra  should  keep  dear. 

Where  a  steamer  made  no  attempt  to  slacken 
her  speed  when  the  danger  became  imminent,  and 
hy  starboarding  her  helm,  precipitated  herself  di- 
rectly upon  the  libelant's  vesseC  this  court  holds 
her  liable  for  the  collision. 

[No.  212.] 
Argued  Nov.  4,  1870.    Decided  Not.  14,  1^0. 

APPBAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  Distriet  of  New 
York. 

The  Ubel  in  tkis  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  by  the  appellee,  to  recov- 
er for  damages  resulting  from  a  collision.  That 
court  having  entered  a  decree  dismissing  the 
libel,  the  libelant  took  an  anpeal  to  the  cir- 
cuit court,  in  which  the  said  decree  was  re- 
versed and  judgment  ordered  for  the  libelant; 
whereupon  the  claimants  took  an  appeal  to  this 
court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Benedict  &  Benedict,  for  appellants. 

Messrs.  Beebe  &  C.  Donohue,  for  appeUee. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  collision  which  gave  rise  to  thia  libel, 
occurred  in  the  Harbor  of  New  York,  on  the 
7th  day  of  January,  1860.  On  the  afternoon 
of  that  day,  the  propeller  "Jersey  Blue"  start- 
ed on  her  voyage  from  a  coal  dock  in  Jersey 
City  across  the  Hudson  to  the  East  River.  The 
tide  was  strong  ebb,  and  there  was  very  little 
wind.  From  her  start,  the  course  of  the  pro- 
peller was  nearly  towards  the  Battery,  New 
York,  and  somewhat  south  of  east;  and  she 
kept  on  that  course  until  almost  immediately 
before  the  collision.  Her  rate  of  speed  was 
variously  estimated,  but  it  was  probably  not 
far  from  six  miles  an  hour  through  the  water. 
Soon  after  she  left  the  docks  the  steamship, 
Columbia,  pushed  out  from  pier  No.  4,  on  the 
New  York  side  of  the  Hudson,  to  commence  her 
voyase  to  Qiarleston.  There  was  at  that  time 
a  body  of  floating  ice,  extending  outward  from 
the  pier  six  or  eight  hundred  feet;  but  beyond 
the  ice  the  river  was  clear.  As  the  ship  hauled 
out  into  the  stream,  her  bow  was  swung  by  the 
tide  downward,  and  her  helm  was  put  to  the 
starboard.  Whether  she  had  cleared  the  ice 
fields  before  she  headed  down  the  bay,  is  per- 
haps not  a  matter  of  much  importance.  Her 
owners  libeled  The  Jersey  Blue,  and  their  libel 
was  taken  as  an  answer  to  the  present  action. 
In  that  it  is  averred,  that  having  cleared  the 
ice,  the  steamer  began  to  move  down.    If  she 

NOTB. — Collision,  roles  for  avoidinc — steamer 
meettne  steamer — see  note  to  Williamson  v.  Bar- 
rett, 18  How.  101.  Rights  of  steam  and  sailing 
vessels  with  reference  to  each  other,  and  In  pav- 
ing and  meeting    see  note  to  St.  John  v.  Paine, 
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hmd  not  entirely  cleared  it,  rtie  had  eo  far,  at 
least,  that  oaly  her  port  wheel  was  in  the  loe 
field  when  she  met  the  propeller.  All  was  open 
on  her  starboard  side.  She  proceeded  down  the. 
river  in  a  course  nearly  parallel  with  the 
M7*]  outer  ends  of  the  piers,  probably  *just 
on  i^B  outer  edce  of  the  ioe  fields,  and  at  a 
rate  of  not  less  l£an  four  miles  an  hour.  When 
she  came  to  a  point  nearly  opposite  Castle 
Qturden  and  a  little  below  the  Battery,  she  col- 
Bded  with  the  propeller,  her  starboard  wheel 
moxmting  the  deck  of  the  propeller  about  mid- 
ships  on  the  larboard  side,  and  walking  oyer  it 
about  forty  or  fifty  feet,  doing  considerable 
damage.  There  were  other  important  circum- 
stances preceding  the  collision.  The  Columbia 
was  seen  from  the  propeller  soon  after  she 
hauled  out  from  the  pier  and  commenced  swing- 
ing down  the  riyer.  The  propeller  then  blew 
one  whistle,  which  was  not  answered.  When 
the  yessels  approached  each  other  and  danger 
of  collision  appeared,  the  propeller  again  blew 
one  whistle,  thus  signaling  that  she  intended 
to  pass  on  the  right.  This  second  sienal  was 
248*]  also  *not  answered;  but  when  they  came 
within  six  or  seyen  hundred  feet  of  each  other, 
the  pilot  of  the  Columbia  hailed  that  he  could 
not  stop,  and  the  eneine  of  the  propeller  was 
immediately  reyersed,  and  she  immediately 
osmmenced  backing.  The  backing  was  con- 
tinued until  the  collision,  entirely  stopping  the 
headway  of  the  propeller,  and  swinging  her 
head  somewhat  outwards  from  New  York.  On 
the  other  hand,  the  propeller  was  seen  from  the 
Columbia  when  the  latter  was  only  about  one 
hundred  yards  from  pier  No.  4,  and  manifestly 
before  she  had  taken  her  course  down  the 
riyer.  She  was  seen  to  be  headed  from  Jersey 
City  about  towards  the  Battery,  and  to  be  at 
most  about  half  a  mile  distant.  She  was  off 
the  starboard  bow  of  The  Columbia,  and  only 
her  port  side  could  be  seen.  It  was  apparent 
her  course  must  cross  any  course  The  Columbia 
could  take.  After  the  latter  had  headed  down 
the  river  and  had  come  within  six  or  seyen 
hundred  feet  of  the  propeller,  her  helm  was 
put  to  the  starboard  so  that  she  headed  in- 
side of  Goyemor's  Island,  instead  of  west  of 
the  island,  her  proper  course  out  to  tea.  She 
then  hailed,  but  did  not  stop  her  engine;  cer- 
tainly not  until  the  collision  took  place,  If  at 

an. 

Thus  far  there  is  yery  little  controyersy  in 
regard  to  the  facts.  Most  of  them  appear  in 
answer  to  the  libeL  and  from  the  testimony  of 
the  pilot  of  The  Columbia. 

From  those  facts  which  appear  in  answer  to 
the  libel,  and  from  the  testimony  of  the  pilot 
of  The  Columbia,  and  about  which  there  is 
yery  little  controyersy,  it  is  not  difficult  to  de- 
termine where  the  fault  of  the  collision  in  this 
case  lies.  The  propeller  was  all  the  time,  from 
the  m<mient  she  was  first  seen,  off  the  starboard 
250*]  side  of  The  Columbia.  It  was,  *i^eref  ore, 
the  du^  of  the  latter  to  keep  out  of  the  way. 
The  regulations  then  existing  required  that 
when  two  steam  yessels  were  crossing,  so  as  to 
inyolye  risk  of  colHsion,  the  one  whid&  had  the 
other  on  her  own  starboard  should  keep  deas 
Plainly  she  had*no  right  to  expect  the  propeller 
to  change  her  course.  It  was,  therefore,  a 
Ibidt  in  Tke  Columbia  that  she  did  not  port 
her  1k»i™  aai  go  astern  of  the  other  yesseL 
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And  the  fault  was  the  more  inexcusable  be* 
cause  she  knew,  even  before  she  had  settled  on 
her  course,  that  the  course  of  the  propeller 
must  take  her  across  any  'line  The  Columbia 
could  take  in  going  directly  out  to  sea.  There 
was  nothing,  then,  to  prevent  her  adopting  such 
a  course  as  would  have  avoided  all  danger  of 
a  collision.  Instead  of  that  she  went  straiffht 
down  the  river,  in  a  line  nearly  parallel  with 
the  ends  of  the  piers  and  Yery  near  to  them 
and,  as  the  vessels  approached  eadi  other  on 
converging  lines,  she  swung  to  port,  so  as  to 
come  more  directly  into  the  line  of  the  pro- 
peller's course.  This  was  the  exact  opposite 
of  what  she  should  have  done. 

We  think,  also,  the  evidence  establishes  that 
The  Columbia  was  the  following  vessel,  and 
if  she  was,  another  regulation  reqiiired  her  to 
keep  out  of  the  way  of  the  propeller.  Chad- 
sey,  the  Captain  of  The  Jersey  Blue,  testifies 
that  he  first  saw  The  Columbia  when  his  own 
vessel  was  below  (south  of)  pier  No.  1,  and  two 
or  three  hundred  yards  distant.  He  saw  her 
over  his  left  shoulder,  as  he  was  standing  at 
the  wheel.  She  was  then  just  coining  out  of 
pier  No.  4,  and  swinging  down  the  river. 
This  was  evidently  before  sne  had  straightened 
on  her  course.  If  this  is  so.  The  Columbia 
must  have  been  above,  namely:  further  up 
the  river,  and  the  following  vessel.  Captain 
Chadsey's  testimony  is  corroborated  by  that  of 
Green,  the  engineer;  Taylor,  a  deck  hand;  and 
by  the  testimony  of  Klickner  and  Pritchard, 
shipwrights,  who  repaired  the  propeller  after 
the  collision.  Both  shipwrights  testify  that 
the  force  of  the  collision  must  have  come  from 
the  aft  forward.  The  chain  bolts  of  the  pro- 
peller were  bent  forward,  which  could  not  have 
been  unless  The  Columbia  overtook  the  propel- 
ler and  struck  her  from  aft.  There  is  no  satis- 
factory evidence  to  rebut  this.  Hutchinson,  the 
engineer  of  The  Columbia,  states  that  when  he 
saw  The  Jersey  Blue,  she  was  some  two  hun- 
dred yards  distant,  headed  obliquely  for  The 
Columbia  and,  as  he  thought,  above.  He  adds  im- 
mediately, "However,  my  not  being  on  the  deck 
to  notice  the  compass,  everything  appeared 
abeam  to  me."  Kelsoe,  the  pilot,  states  that 
when  he  first  saw  the  propeller  (his  own  ship 
being  one  hundred  yards  out  from  pier  No.  4), 
she  was  half  a  mile  distant,  and  his  impression 
is  that  she  was  above  at  the  time,  thoueh  he 
adds,  "I  cannot  swear  she  was  above;  the  ooats 
were  angling  towards  one  another."  This  is 
all  the  testimony  given  to  prove  that  The 
Columbia  was  not  the  followmg  vessel.  But 
it  is  manifest  that  it  tends  to  prove  the  con- 
trary. Maps  have  been  exhibited  to  us  de- 
scribing the  situation  of  the  piers  and  the 
course  of  the  propeller  from  the  coal  docks  to 
the  place  of  collision.  If  they  are  to  be  relied 
iq>on,  and  if  the  propeller  was  not  more  than 
a  half  mile  from  The  dlolumbia  when  Kelsoe 
saw  her,  she  must  have  been  below  pier  No.  1, 
as  the  evidence  for  the  *libelant  shows  [*25i 
that  she  was,  when  The  Columbia  was  only  one 
hundred  yards  from  pier  No.  4.  It  seems  to  be 
satisfaetorily  estabhshed,  therefore,  that  The 
Columbia  was  the  following  vessel.  Of  course 
ihe  fault  ef  the  collision  was  hers.  She  had 
two  courses  before  her,  either  of  which  would 
have  avoided  the  disaster.  Had  she  put  farther 
out  from  her  pier,  where  she  had  dear  water, 
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before  heading  down  the  river,  or  if,  after  head- 
ing down,  she  had  ported  her  helm,  as  the 
regulations  required,  instead  of  starboarding, 
or  even  if  she  had  slopped  when  she  saw  danger 
of  collision,  she  womd  have  passed  astern  of 
the  propeller,  and  no  injury  would  have  been 
done.  Bj  so  doing  she  would  have  pursued 
her  most  direct  course  out  to  sea.  But  she  did 
neither.  She  made  no  attempt  to  slacken  her 
speed  when  the  danger  became  imminent^  and 
by  starboarding  she  precipitated  herself  direct* 
ly  upon  the  libelant's  vessel. 

Decree  of  the  Circuit  Court  affirmed,  with  in- 
terest and  costs. 
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THE  NEW  ORLEANS,  OPELOUSAS  AND 
GREAT  WESTERN  RAILROAD  COMPANY, 
Plff.  in  Err., 

V. 

CHARLES  MORGAN. 

(See  S.  C.  10  Wall.  256-263.) 

Writ  of  error,  when  not  dismissed  for  defect 
in  record — affirmance— €rror  in  proceedings — 
what  questions  not  considered  on  motion  to 
dismiss — final  judgment; 

A  writ  of  »rror  to  a  Circuit  Court  of  the  United 
States  will  ncr^  be  dismissed  because  the  record 
contains  no  bill  vt  «zception8.  nor  any  anreed  state- 
ment of  facts  or  au/  special  verdict,  demurrer  to 
a  material  pleading,  or  demurrer  to  evidence. 

U  there  is  no  error  in  any  part  of  the  record  the 
prevsUlnff  party  in  the  circuft  court  is  entitled  to 
an  affirmance  of  the  judgment 

There  may  be  error  in  the  pruc^edlngs  apparent 
In  the  record  for  which  the  judgxu^nt  will  oe  re- 
versed, although  they  are  not  shown  by  a  bill  of  ex- 
ceptions, an  agreed  statement  of  facts,  .^  by  de- 
mnrrer,  or  In  any  special  verdict. 

Questions  of  reversal  or  affirmance  appertain  to 
the  merits  of  the  controversy,  and  will  not  be  de- 
termined upon  a  motion  to  dismiss. 

A  Judgment  of  dismissal,  with  costs,  held  to  be  a 
final  judgment. 

[No.  321.] 

Argued  Nov.  11,  1870.    Decided  Nov.  14,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  defendant  in  error  filed  a  petition  in  the 
court  below,  to  obtain  payment  on  certain  rail- 
road bonds  issued  bv  the  plaintiff  in  error.  An 
order  was  made  without  notice,  on  his  petition, 
granting  him  executory  process  for  the  collec- 
tion of  his  demand  out  of  the  property  mort- 
gaged to  secure  said  bonds,  unless  the  said  de- 
mand should  be  paid  after  three  days'  notice. 
Default  having  been  made  in  the  payment,  and 
seizure  of  the  mortgaged  property  lukving  been 
made  upon  said  process,  the  respondent  filed  a 
petition  in  said  court,  to  stay  said  prooeedinfls 
and  make  inquiry  into  the  regularity  and  lerau- 
ity  of  the  proceedings.  He  alleged,  amonff  otner 
things,  that  said  executory  process  could  not 
be  legally  ordered  upon  an  ex  parte  applica- 
tion, as  had  been  done  in  this  case.  The  peti- 
tion of  the  respondent  having  been  dismissed 
and  judgment  given  for  the  original  petitioner, 
Morgan,  the  respondent  sued  out  this  writ  of 
error. 

The  case  is  further  stated  bv  the  court. 

Mr.  T.  A.  Jenckes,  for  defendant  in  error. 

Messrs.  P.  Phillipa  and  J.  A.  Oampball,  for 
plaintiff  in  error. 
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Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Two  principal  causes  are  assigned  in  support 
of  the  motion  to  dismiss  the  writ  of  error : 

1.  That  the  record  contains  no  bill  of  excep- 
tions nor  an^  agreed  statement  of  facts  or  any 
special  verdict,  demurrer  to  a  material  plead- 
ing, or  demurrer  to  evidence. 

*2.  That  the  supposed  judgment  ezhib-  [*s6o 
ited  in  the  record  is  not  a  final  judgment. 

Express  jurisdiction  is  conferred  upon  this 
court  by  the  22d  section  of  the  Judiciary  Act 
to  re-examine,  upon  writ  of  error,  and  reverse 
or  affirm  final  judgments  in  civil  actions  ren- 
dered in  a  circuit  court,  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  $2,000,  whether  the  same  was  brou^^t 
there  by  original  process  or  was  removed  there 
from  courts  of  the  several  States,  or  from  a 
district  court.    1  Stat,  at  L.  84. 

Such  a  writ  of  error,  when  issued  to  a  cir- 
cuit court,  removes  the  whole  record  into  this 
court,  and  if  all  the  proceedings  in  the  suit 
were  correct,  it  follows,  if  not  from  the  very 
words  of  the  section,  certainly  from  the  neces- 
sary construction  of  the  same,  that  the  judg- 
ment must  be  affirmed.  Taylor  v.  Morton,  2 
Black,  484,  17  L.  ed.  278. 

Error  may  be  shown  in  such  a  case  by  a  bill 
of  exceptions  or  by  a  demurrer  to  the  declara- 
tion, or  a  material  pleading,  or  it  may  appear 
by  an  agreed  statement  of  facts,  if  made  a 
part  of  the  record,  or  in  a  special  verdict,  it 
put  in  due  form;  but  even  when  all  these  are 
wanting  it  is  no  cause  for  dismissing  the  suit, 
because  the  writ  of  error  issued  to  a  circuii 
court  under  that  section  brings  up  the  whole 
record,  and  their  absence  only  shows  that  Ui^rt 
is  no  error  in  the  proceedings;  and  if  there  is 
no  error  in  any  part  of  the  record  the  prevail- 
ing party  in  a  circuit  court  is  entitled  to  an 
affirmance  of  the  judgment.  Minor  v.  Tillotson, 
1  How.  287;  Stevens  v.  Gladding,  19  How.  M, 
15  L.  ed.  669. 

Cases  brought  here  by  writ  of  error  to  a  state 
court,  issued  under  the  25th  section  of  the  Ju- 
diciary Act,  stand  upon  a  very  different  footing, 
as  in  such  a  case  it  must  appear  on  the  face 
of  the  record  m  express  terms  or  by  necessary 
implication,  that  some  one,  at  least,  of  the 
questions  described  in  that  section  did  arise  in 
the  state  court,  and  that  the  question  so  ap- 
pearing in  the  record  was  decided  in  the  state 
court,  as  required  in  that  section;  and  if  it 
does  not  so  appear  in  the  record,  then  this  court 
has  no  jurisdiction  *of  the  case,  and  in  [*a6i 
that  event  the  writ  of  error  must  be  dismissed; 
as  this  court,  under  those  circumstances,  has 
no  power  either  to  reverse  or  affirm  the  judg- 
ment rendered  in  the  state  court.  SoydiLm  v. 
Williamson,  20  How.  440, 15  L.  ed.  983;  Taylor 
V.  Morton,  2  Black,  483,  17  L.  ed.  278;  1  Stat 
at  L.  85. 

Certain  errors  in  judicial  proceeding  can  only 
be  examined  in  an  appellate  court  when  they 
are  shown  by  a  bill  of  exceptions — as  where 
proper  testimony  is  rejected  or  where  improper 
testimony  is  admitted — but  there  may  be  error 
in  the  prooeedings  of  a  subordinate  court  ap- 
parent in  the  record  for  which  the  judgment 
will  be  reversed  in  an  appellate  tribunal,  al* 
though  they  are  not  shown  by  a  bill  of  excep- 
tions and  do  not  appear  in  an  agreed  statement 
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•f  facts  or  by  dcTntirrer  or  In  ft  fpeefal  verdict 
— as  where  the  original  process  was  unauthor- 
ised by  law,  or  where  the  defendant  was  not 
served  with  process,  or  where  the  proceedings 
under  the  process  were  irregular  and  void. 
Such  were  the  rules  of  the  common  law,  and 
they  have  been  adopted  and  applied  in  this 
court  in  repeated  cases.  Slacum  v.  Pomery,  6 
Granch,  221;  Garland  v.  Davis,  4  How.  131; 
Bennett  v.  Butterworth,  11  How.  669;  Cohens 
V.  Va.  6  Wheat.  433;  Suydam  v.  Williamson 
[supra]. 

Whatever  the  error  may  be  and  in  whatever 
stage  of  the  cause  it  may  have  occurred,  it 
must  appear  in  the  record  or  proceedings,  as 
before  explained,  or  be  shown  by  a  bill  of  ex- 
eeptions,  agreed  statement  of  facts,  demurrer, 
or  special  verdict.  1  Chit.  PI.  431;  1  Tidd, 
Pr.  686;  U.  S.  v.  Eliason,  16  Pet  291. 

Two  thousand  bonds  for  the  sum  of  $1,000 
each  were,  on  the  Ist  of  April,  1859,  issued  by 
the  plaintiffs  in  error,  falling  due  in  thirty 
years,  with  interest  at  eight  per  cent,  payable 
semi-annually  in  coupons  for  the  proper 
amount.  Their  road  was  completed  at  that 
time  from  Algiers,  onposite  the  City  of  New 
Orleans,  to  Berwick  Bay,  a  distance  of  eighty 
miles,  uid  they  mortgaged  the  same,  together 
with  the  road-bed  of  the  main  track  and 
a6a*]  branches  *and  the  depots  and  the  lands 
M>pertaining  thereto,  to  secure  the  payment  of 
the  bonds.  On  the  23d  of  February,  1869, 
dbarles  Morgan  filed  his  petition  in  the  circuit 
oonrt,  averrmg  that  he  was  the  holder  of  a 
certain  number  of  these  bonds  and  of  a  large 
somber  of  coupons  which  were  past  due,  and 
9M  order  was  made  on  that  petition,  on  the  30th 
of  March  following,  that  the  Corporation 
plaintiffs,  on  three  days'  notice,  pay  to  the 
petitioner,  the  defendant  in  error,  $316340, 
and  the  eost  of  the  proceedings,  and  that  in 
default  of  such  payment  the  mortgaged  prop- 
erty might  be  seized  and  sold  according  to 
law  for  the  whole  of  the  debt  secured  by  the 
mortgage.  Payment,  as  thus  summarily  or- 
dered, was  not  made,  and  thereupon  a  writ  of 
seisure  was  issued  by  the  court,  and  the  whole 
of  the  mortgaged  property  was  seised  by  the 
Marshal  and  sold;  and  the  petitioner  became 
the  purchaser  of  the  same  at  the  sale. 

It  is  eontended  by  the  plaintifh  that  the 
prooess  and  all  the  proceedings  in  the  circuit 
toxatf  were  irregular  and  void,  and  that  the 
same  should  be  set  aside;  but  the  court  will 
not  determine  that  question  at  this  stage  of 
the  controversy,  because  it  is  dear  that  if  the 
views  oi  tiie  plaintiffs  are  correct^  and  the 
Judgment  is  a  final  one,  it  must  be  reversed. 
Questions  of  reversal  or  affirmance  appertain 
to  tiie  merits  of  the  eontroversy,  and  will  not 
be  determined  upon  a  motion  to  dismiss. 

But  the  defendant  insists  that  the  judgment 
is  not  a  final  one,  and  that  the  writ  of  error 
sbould  be  dismissed  on  that  ground. 

(hi  the  1st  of  June,  1869,  the  plaintiffs  for 
tks  first  time  appeared  on  the  law  side  of  the 
einmit  court,  and  filed  their  petition  in  the  nat- 
ure of  an  audita  querela,  averring  that  the  ex- 
eeutory  process  could  not  be  legally  ordered 
without  notice;  that  the  order  was  made  with- 
out notice  and  without  proper  evidence  and 
parties;  that  the  subject  of  the  suit  was  only 
supizable  in  equity,  and  prayed  that  the  va- 
liuty  of  said  pmaedings  may  be  examined, 
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and  that  they  be  restrained  and  suspended  by 
a  writ  until  a  final  order  herein. 

*Hearing  was  had  on  the  petition,  [*a63 
and  the  court  having  duly  considered  the  peti* 
tion  and  exhibits  submitted  by  the  petitioner 
in  this  cause,  and  "being  satisfied  that  the 
prayer  therefor  cannot  be  granted,  it  is  ordered 
and  decreed  that  the  said  petition  be  dis- 
missed with  costs." 

Judgment  rendered  June  14,  1869.  Judg- 
ment signed  June  18,  1869. 

The  forms  of  verdicts  and  iudgments,  it  is 
true,  are  not  controlled,  even  in  Louisiana,  by 
the  state  law,  but  there  must  be  some  variation 
from  the  form  of  a  judgment  as  at  common 
law  to  render  it  appropriate  to  the  form  of  the 
process  adopted  in  that  circuit.  Oonunon  law 
suits  as  well  as  suits  in  equity  are  commenced 
in  that  court  by  petition,  and  the  Judgment  in 
this  case  is  in  a  form  not  unusual  in  tluit  court. 
It  is  called  a  judgment  in  the  record  snd  treated 
as  such  bv  the  court  and  the  parties,  and  in  our 
opinion  the  writ  of  error  ought  not  to  be  dis- 
missed for  either  of  the  reasons  assigned  in  the 
motion. 

Motion  denied. 


IBRAlSi  DEMING,  Appt, 

V. 

UNITED  STATES. 

(See  a  a  <a)eming's  Appeal,"  10  WalL  UU 

256.) 

Re-instatement  of  appeal,  lost  by  laches. 

Where  an  appeal  was  dismissed  on  motion  of  ap* 
pellsnt's  ooonsel.  long  acoulescence  by  silence  of 
the  appellant  will  preyent  its  being  re-Instated,  al- 
though he  swears  that  his  counsel  In  eonsentlna 
to  the  dismissal,  acted  without  his  knowledge  ana 
consent. 

[No.  7.] 

Motion  filed  Nov.  II,  1870.    Decided  Nor.  I4» 

1870. 

APPEAL  from  the  Court  of  Qaima 
On  motion  to  re-instate. 

The  petition  in  this  case  was  HM  in  tha 
court  below,  by  the  appellant,  to  recover  a  bal- 
ance alleged  to  be  due  him  on  a  certain  con- 
tract with  the  United  States. 

The  (^aimant  had  received  the  sum  due  in 
legal  tender  notes  at  their  nominal  value,  but 
claimed  to  be  entitled  still  to  the  difference  be- 
tween their  actual  value  and  the  value  of  the 
same  sum  in  coin,  inasmuch  as,  at  the  time  of 
making  the  said  contract,  coin  was  the  only 
legal  tender.  The  court  below  having  entered 
a  decree  dismissing  the  petition,  the  claimant 
took  an  appeal  to  this  court.  The  appeal  after 
having  been,  by  order  of  the  court,  set  down 
successively  for  various  days  to  be  argued,  was 
subsequently  dismissed  on  motion  of  the  claim- 
ant's counsel.  Now  the  claimant,  by  other 
counsel,  moves  to  have  the  order  of  this  court 
dismissing  the  appeal  vacated,  and  to  re-instats 
the  case  upon  the  calendar. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Lander,  for  appellant. 

Mr.  Amos  T.  Akerman,  Attv-Gen.,  for  ap- 
pellees, filed  his  written  consent  to  the  motion. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 
A  motion  has  been  mads  on  behalf  ol  Dem- 
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'55*]  ing  to  re-initate  *Uiii  ease  upon  the  cal- 
endar. The  suit  was  originally  instituted  in 
the  Court  of  Claims.  A  judgment  was  rendered 
in  favor  of  the  United  States,  and  the  plain- 
tiff brought  the  case  into  this  court  by  appeal. 
That  case  and  the  case  of  Latham  t.  U.  S.  1 
Ct.  Claims,  149,  also  brought  into  this  court  by 
appNea)  from  the  judgment  of  the  Court  of 
Claims,  were  supposed  to  involve  the  question 
of  the  constitutional  validity  of  the  paper  cir- 
culation issued  by  the  United  States,  known 
as  legal  tender  notes.  On  the  1st  of  April, 
during  this  term,  both  these  cases  were  set  for 
argument  on  the  11th  of  that  month.  On 
that  day  the  argument  was  postponed  until  the 
18th  of  April.  The  hearing  was  further  post- 
poned to  the  20th  of  April.  On  that  day  the 
oounsel  for  the  T^athams  and  the  counsel  of 
Deming  united  in  a  written  motion  that  both 
appeals  should  be  dismissed. 

The  court  recognizing  the  right  of  the  coun- 
sel to  have  this  done,  thereupon  dismissed  the 
appeals.  No  reason  was  given  for  this  step, 
and  no  explanation  was  made  by  either  counsel, 
except  the  statement  tliat  they  did  not  wish 
further  to  trouble  the  court  in  relation  to  the 
eases.  The  court  continued  to  sit  until  the  30th 
of  April.  The  long  vacation  then  commenced. 
No  motion  was  made  prior  to  that  time  by 
Deming,  to  set  aside  the  dismissal  of  his  appeal. 
On  the  5th  of  May  the  mandate  of  this  court 
was  sent  to  the  Court  of  Claims  to  carry  the 
judgment  into  execution.  This  motion  was 
filed  on  the  7th  of  November,  instant.  It  ap- 
pears by  the  affidavit  of  Deming  that  he  was 
aware  of  the  dismissal  very  shortly  after  the 
order  was  made.  This  must  necessarily  have 
been  sa  It  was  announced  in  the  proceedings 
of  the  court  published  the  next  day.  Nothing 
is  produced  from  his  counsel  who  made  the 
motion.  Deming  states  in  his  affidavit,  that 
the  oounsel  acted  without  his  knowledge  or  con- 
sent. Granting  this  to  be  so,  his  silence  after 
the  facts  came  to  his  knowledge,  must  be  held 
to  amount  to  acquiescence  and  ratification. 
The  dismissal  of  the  appeal  left  the  judgment 
of  the  Court  of  Claims  m  favor  of  the  United 
States  in  full  force.  They  can  sustain  no 
t56*]  ^prejudice  by  the  overruling  of  this  mo- 
tion. We  therefore  lay  out  of  view,  as  an  el- 
ement to  be  considered,  the  consent  of  the 
Attorney-General  that  the  order  of  dismissal 
•hall  be  rescinded. 

The  motion  is  addressed  to  the  discretion  of 
the  court.  Under  the  circumstances,  we  are  all 
of  the  opinion  that  it  ought  to  be  denied. 

And  it  is  denied,  accordingly. 


Is  regularly  at  Issue,  without  leave  of  the  court. 
It  Is  Irregular  to  hear  the  cause  on  amended  bill 
put  In  without  leave. 

Omission  to  file  replications  to  answers  Is  an 
irregularity. 

Parties  defendant  are  as  necessarj  to  crotts-MII* 
as  to  original  bills;  and  their  appearance  Id  both 
cases  is  enforced  bv  process  in  the  same  manner. 

A  cross-blli  M'bicu  was  a  nnllltj  should  have  been 
stricken   from  the  flies. 

The  court,  upon  such  a  cross-bill,  cannot  decree 
asniust  the  complainants  the  opposite  of  tho  reUaf 
which  they  sought  by  their  billa 

[No.  213.] 
Argued  Nov.  8,  1870.    Decided  Nov.  21,  1870L 

THIS  case  arose  in  the  court  below,  upon  ilw 
petition  of  the  appellants  for  an  injime- 
tion  against  the  sale  oi  certain  railroad  prop- 
erty. 

The  history  and  facts  of  the  case  are  fmSij 
stated  in  the  opinion  of  the  court. 

Messrs.  R.  J.  Brent,  J.  L.  Brent,  A.  Q.  Bid- 
die,  J.  B.  Stewart  and  T.  J.  Durant,  for  ap- 
pellants. 

Messrs.  J.  H.  Bradley,  W.  D.  Davidge 
T.  W.  Bartley,  for  appellees. 


THB  WASHINGTON,  ALEXANDRIA  A 
GEORGETOWN  RAILROAD  COMPANY  and 
Alexander  Hay,  Appt^, 

V. 

THE  MAYOR,  BOARD  OF  ALDERMEN, 
AND  BOARD  OF  COMMON  COUNCIL  OF 
THE  CITY  OF  WASHINGTON  and  Joseph 
H.  Bradley  et  al. 

(See  S.  C.  "Washington  Railroad  v.  Bradleys/' 

10  Wall.  29l)-303.) 

Amended  bill,  when  Irregular— omission  to  f!!« 
replication,  when  irregular— cross-bill — reVh'i 
upon. 

An  a«taiisd  blU  cannot  be  tied  af  tsr  the  cause 


Mr.  Justice  Swayne   delivered   the 
of  the  court: 

This  it  an  appeal  in  eouity  from  the 
of  the  Supreme  Court  of  the  District  of  0»- 
lumbia. 

The  appellants  are  the  oomplainanta  in  thm 
case.  The  original  bill  made  the  Corporatioa 
of  Washington  and  Joseph  BL  Bradley  and  A. 
Thomas  Bradley  only,  defendants.  The  prftyer 
of  the  bill  was  that  the  defendants,  Joseph  H. 
and  A.  T.  Bradley,  should  be  enjohied  from 
selling,  under  a  deed  made  to  them  as  tmsteea 
for  the  security  and  benefit  of  the  Corporation 
of  Washington,  the  railroad  described  in  thm 
deed  of  trust,  and  that  the  deed  should  be  or- 
dered to  be  delivered  up  and  canceled.  The  de- 
fendants answered.  The  complainants  filed  a 
replication.  A  preliminary  injunction  waa 
granted  forbidding  the  sale  of  the  road.  Sub- 
seouently  the  complainants  filed  an  amended 
bill,  whereby  they  made  George  W.  Riggs  and 
A.  T.  Kieckover,  partners,  under  the  name  of 
Riggs  ft  Co.,  James  C.  McGuire,  D.  P.  Leng- 
ham  and  James  P.  Kibbreth,  defendants,  in 
addition  to  those  made  bv  the  original  bilL 
All  the  defendants  were  duly  served  with  proe- 
ess  except  Lengham  and  Kibbreth.  McGuire 
answered.  Kibbreth  also  answered,  and  thus 
became  a  party  to  the  record.  Lengham  did 
not  appear.  The  Corporation  of  Washingtoa 
and  J.  H  and  A.  T.  Bradley  failed  to  answer 
the  amended  bilL  Riggs  ft  Co.  also  failed  to 
answer,  and  it  was  ordered,  as  to  them,  to  be 
taken  as  confessed.  No  such  order  waa  made 
as  to  the  Corporation  of  Washington  *and  [*3ot 
the  trustees  in  the  deed  of  trust.  No  further 
replication  was  filed  by  the  complainanta. 
Testimony  was  taken  on  behalf  of  the  Corpo- 
ration of  Washington.  The  case  was  referred 
to  an  auditor.  In  this  condition  of  things  the 
defendant  Kibbreth  filed  a  cross-bill,  wherela 
he  alleged  that  he  was  the  holder  of  certain 
securities  indorsed  by  the  Corporation  of  Waah- 
ington  and  secured  by  the  deed  of  trust,  and 
prayed  that  the  preliminary  injimctlon  should 
1)0  d!B?olved,  and  that  the  trustees  should  be 
required  to  proceed  to  sell  the  trust  property 
for  the  benefit  of  the  cestnis  que  trust.  Tlik 
bill  makes  no  dfffendanta,  and  aaks  lor  no 
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proeeM.  Nmm  mm  iflsved.  It  appears  \y  the 
noerd  that  the  eavM  caaie  ob  to  be  heard  upon 
thia  eroat-bill,  and  was  resored  to  the  court  in 
bulk.  In  that  oonii  Si  aypears  that  the  ease 
oame  on  to  be  heard  on  the  answer  and  eross- 
bffl  of  Kibbfeth,  the  original  and  amended 
Mb  of  the  eoiphihMin is,  t£s  answers,  exhibits, 
and  testimony,  and  that  the  court  decreed  that 
the  preliminary  injunction  should  be  dissolved; 
that  the  trustees  should  prseead  to  sell  the 
trust  property  in  the  manner  proscribed  hv  the 
deed  of  trust,  and  bring  the  proceeds  of  the 
sale  into  court,  and  that  all  further  questions 
arising  in  the  case  should  be  resenred  for  future 
consideration  and  adjudication.  This  appeal  is 
prosecuted  to  reyerse  that  decree. 

The  record  is  yoluminous;  we  haye  adyerted 
to  its  contents  only  so  far  as  is  necessary  to  de- 
yelop  the  points  which  ws  think  must  control 
the  detenmnation  of  the  case.  Seyeral  impor- 
tant questions  inyolving  the  merits  of  the  con- 
troyen^,  haye  been  aisued  by  the  oounsel, 
both  in  the  briefs  subimtted  and  at  the  bar. 
In  our  yiew  of  the  case  it  is  needless  to  ex- 
amine them.  We  haye,  therefore,  giyen  them 
■o  eonsideratioB. 

The  reference  to  the  auditor  was  not  reyoked 
and  he  made  no  report.  For  au^t  that  ap- 
pears to  the  contrary,  the  case  is  still  before 
him  for  the  purpose  specified  in  the  order. 

The  amenaed  bfll  was  filed  without  the  leaye 
SOS*]  of  the  court,  *after  the  cause  was  regu- 
larly at  issue  This  was  in  yiolati<m  of  the 
f9th  rule  of  equity  practice  prescribed  by  this 
ceort.    That  rule  provides  as  follows: 

''After  the  repUcation  filed  the  plaintiff  shaU 
not  be  permitted  to  withdraw  it,  and  to  amend 
his  bUl,  except  upon  a  spedal  order  ci  a  Judge 
of  the  court,  upon  motion  or  petition,  after  due 
notice  to  the  other  party,  and  upon  proof  by 
aflklayit  that  the  same  is  not  made  for  the 
purpose  of  yexatlon  or  delay,  or  that  the  mat- 
tar  of  the  proposed  amendment  is  material,  and 
could  not  witn  reasonabls  diliffenee  hays  been 
sooner  introduced  into  the  bill,  and  upon  the 
plaintiff  submittinff  to  such  othor  .terms  as  may 
DO   imposed  by  tho  Judge  for  speeding  the 


If  the  defendants,  without  ladies  on  their 
part,  had  moved  the  court  to  strike  this  bill 
from  the  files,  it  must  have  been  done.  After 
the  testimony  was  taken,  without  the  objection 
haying^  been  made,  the  case  presented  a  differ- 
SBt  aspect.  But  even  then  such  action  should 
have  been  taken  and  such  tenns  imposed  as 
would  have  yindicated  the  rules  of  practice  by 
which  the  court  was  governed  and  the  regular 
order  of  proceeding.  To  hear  the  case  with- 
out any  order  on  the  subject  was  a  gross  ir- 
rsffulanty. 

u  the  amended  bill  is  to  be  considered  as  in 
the  casc^  the  omission  to  file  replications  to  the 
answers  of  MeGuire  and  Kibbreth  was  also  an 
iirepularity.  The  66th  Rule  is  explicit  on  the 
soh^st.  The  replication  is  necessary  to  put 
the  cause  at  issue.  V  Mie  complainant  omit  to 
file  U  within  the  tim%  Umitod  the  defendant  is 
enHtlsd  as  of  course  to  an  order  for  the  dis- 
mlaoal  of  the  suit,  unless  the  court  or  a  judge 
thereof,  upon  cause  shown,  shall  allow  it  to 
be  filed  nunc  pro  tunc  upon  such  terms  as  it 
may  be  daemea  proper  to  impose. 

Parties  defenoants  are  as  necessary  to  cross- 
bills an  to  ofiflMa  Wtk,  aad  their  appearance 


in  both  cases  Is  entforeed  hy  wsgess  In  the  same 
manner.  S  Ban.  Ol  Pr.  1747.  l^thout  the 
aid  of  a  cross-bill  the  court  could  not  have  de- 
creed the  sale  of  the  property  covered  by  the 
trust  deed.  It  could  only  have  dismissed 
*the  bills  of  the  complainants  and  have  [*303 
denied  the  relief  sought.  WickHffe  y.  Clay,  1 
Dana,  589;  Oamochan  v.  Christie,  II  Wheat. 
446;  Em  y.  Potter,  16  How.  66;  Price  y. 
Berringtcn,  7  Bug.  L.  ft  K  254.  But  the  cross- 
bffl  was  a  auHity.  It  was  not  before  the  court, 
and  should  have  been  stricken  from  the  files. 
The  complainants  prayed  for  an  injunction  for- 
bidding the  trustees  to  sell.  The  court,  upon 
the  cross-bin,  and  aceording  to  its  praver,  de- 
creed a  sale.  This  error  is  inevitaUy  fatal  to 
the  judffment  given. 

It  is  hardly  neoessary  to  repeat  the  axioms 
in  the  equity  law  of  procedure,  that  the  allega- 
tions aira  proolis  must  agree,  that  the  court 
can  consider  oidy  what  is  put  in  issue  by  the 
pleadings,  that  averments  without  proofs  and 
proofs  without  averments  are  alike  unavailing; 
and  that  the  decree  must  conform  to  the  scope 
and  object  of  the  prayer,  and  cannot  go  be- 
yond them.  Certainly  without  the  aid  of  a 
cross-bill  the  court  was  not  authorised  to  de- 
cree aflainst  the  complainants  the  opposite  of 
the  TOlief  which  they  soug^  by  their  bills. 
That  is  what  was  dons  by  the  decree  uadsr 
consideration. 

There  is  a  large  dass  of  cases  In  which  it  has 
been  held  that  objections  not  taken  In  the 
court  below  will  not  be  allowed  to  be  taken 
in  this  court.  We  do  not  intend  to  impugn  this 
doctrine  or  to  narrow  the  fimits  of  its  just  op- 
eration. But  where  there  is  mwk  a  combina- 
tion of  errors,  and  errors  of  so  grave  a  char* 
acter  as  those  which  mark  the  recoxd  In  the 
case  before  us,  this  principle  can  have  no  appli- 
cation. 

The  decree  belo^  !•  reversed,  and  the  cause 
will  be  remanded  for  further  prooeedingSy  la 
ccmf ormity  to  this  opinion. 


JOHN  B.  BRAUN,  PUT.  la  Srr^ 

v. 

PBTER  O.  aAUKRWBIN. 

(See  S.  a  10  WalL  218-824.) 

Statute  of  Limitations — when  running  of,  soi- 
pended— Act  of  Ju^r  IS,  1866. 

It  Is  the  general  mle  that  wh«i  a  Statute  etf 
Ltmitatloii  hat  begnn  to  ran,  a  disability  to  sii% 
sabseqaentlv  IntervenlnjL  does  not  stop  Its  ranning; 
even  tboogh  the  disability  be  one  of  tboee  ex- 
pressly recognised  In  the  Btatnte  Itself. 

Bat  the  runntaif  of  a  Statute  of  Limitation 
may  be  suspended  by  causes  not  mentloDed  In  the 
statote  Itseu. 

Under  the  Act  of  Jnly  18,  1866,  the  Interval 
between  the  appeal  and  Its  decision  wss  the  entire 
period  during  which  a  party  was  disabled  to  soe. 

The  said  Act  of  Congrees  denied  to  him  a  right 
to  sne  during  that  period,  and  no  longer. 

[No.  214.] 

Argued  Nov.  8,  1870.    Dedded  Nov.  21,  1876. 

IN  KRROR  to  the  Circuit  Court  of  the  United 
Statea  for  the  District  of  Maryland. 
The  history  and  facts  of  this  case  are  fully 
stated  in  the  ofMuion  of  the  court. 

Messrs.  S.  J.  Brent,  J.  L.  Brent  and  James 
Hug^ies,  for  plaintiff  in  error: 

Non. — Effect  of  disability  eccarrlng  after  stat- 
ote  of  limitations  bei^  to  tun    sss  UMe*  26  L.  ed. 
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The  rejofaid^  states  the  appeal  to  have  been 
made  Aug.  20,  1867,  but  the  law  of  Congress 
having  intervened  and  suspended  the  right  of 
action  July  13,  1866,  when  the  state  Statute  of 
Limitations  had  run  against  the  cause  of  action 
for  only  two  years,  four  months  and  eleven 
days,  we  maintain  thai  the  bar  of  limitations 
under  the  state  law  was  then  incomplete. 

As  we  could  not  sue  after  July  13,  1806,  un- 
to an  appeal  taken  and  a  decision  thereon,  and 
as  our  replication  avers  that  the  appeal  was 
duly  made,  which  is  not  denied  in  tke  second 
rejoinder,  the  appeal  must  be  taken  to  have 
been  in  time.  If  so,  the  rejoinder  shows  a  de- 
cision of  that  appeal  some  thirty-nine  days 
after  the  appeal.  It  results  that  if  we  deduct 
the  whole  period  between  July  13,  1866,  and 
the  decision,  Jan.  11,  1868,  we  have  only  two 
years,  five  months  and  twenty  days  left  be- 
tween the  receipt  of  the  money,  Feb.  2,  1864, 
and  the  bringing  of  this  suit,  Feb.  19,  1868,  and 
the  state  statute  of  three  years  could  not  bar 
the  action.  A^n;  if  the  appeal  was  too  late, 
and  the  plaintiff  in  error  should  have  appealed 
JuIt  14,  1866,  the  very  dav  after  the  enactment 
of  the  law  by  Congress,  it  is  plain  under  that 
Act,  that  twelve  months  were  allowed  from  the 
date  of  appeal  in  which  to  bring  suit. 

Hie  computation  of  time,  therefore,  cannot 
be  resumed  under  the  state  Statute  until  July 
14,  1867;  ftt>m  which  last  date  to  the  bringing 
of  this  suit  is  but  seven  months  and  five  days, 
not  enough  to  complete  the  bar  of  three  years, 
even  if  vou  add  the  two  years,  four  months  and 
eleven  days  which  elapsed  prior  to  the  Act  of 
July  18,  1866. 

Messrs.  A.  T.  Akerman,  Atty-Gen.,  and  C 
H.  Hfll,  Asst.  Atty-Gen.,  for  defendant  in  er- 
ror: 

Under  the  regulation  of  Feb.  1,  1864,  in  force 
when  the  cause  of  action  accrued,  the  limita- 
tion of  time  for  appeals  was  three  months.  The 
Slaintiff  had  lost  nis  right  to  appeal  before  the 
tatute  of  1866  was  enacted.  If  that  Statute 
gave  him  six  months  in  which  to  appeal,  he 
did  not  take  advantage  of  it;  for  he  did  not 
appeal  for  more  than  a  year  after  it  took  ef- 
fect, namely:  until  Auff.  20,  1867.  The  fact 
that  the  Commissioner  of  Internal  Revenue  en- 
tertained the  appeal  cannot  affect  the  legal 
rights  of  the  parties. 

No  suit  was  brought  until  more  than  a  year 
and  a  half  after  the  Act  took  effect.  Even  if 
the  Statute  of  limitations  was  suspended  for  a 
year  from  Aug.  1,  1866,  it  began  to  run  again 
Aug.  1,  1867,  and  the  suit  was  barred  Feb.  1, 
1868.  This  suit  was  not  commenced  until  Feb. 
18,  1868. 

See  Hanger  v.  Abbott,  6  Wall.  632,  18  L.  ed. 
089,  and  cases  cited. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  to  recover  from 
the  defendant  a  sum  of  money  alleged  to  have 
been  illegally  exacted  by  him  from  the  plain- 
tiff, in  virtue  of  his  office  as  Collector  of  Inter- 
nal Revenue  and,  therefore,  had  and  received 
by  him  for  the  use  of  the  plaintiff.  It  was 
commenced  in  the  Circuit  Court  of  the  State  of 
Maryland,  on  the  18th  day  of  February,  1868. 
Among  other  defenses  set  up,  the  defendant 
plead^  the  Maryland  Statute  of  Limitations, 
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which  bars  an  action  of  this  nature  unless  it  is 
brou^t  within  three  years  from  the  time  wImo 
the  right  of  action  had  accrued.  To  these  pleas 
(the  2d  and  6th)  the  plaintiff  roplied,  in  afleet» 
that,  after  defendant  had  received  the  money 
for  which  the  suit  was  brought,  the  plaintiff 
duly  appealed  from  the  assessment  and  cottee- 
tion  thereof,  made  by  the  defendant  to  the 
Commissioner  of  Internal  Revenue  of  the  Uait- 
ed  States,  according  to  the  provisions  of  law, 
and  in  conformity  to  the  regulations  of  the 
Secretary  of  the  Treasury;  that  a  decision  of 
his  appeal  was  not  made  until  on  or  about  tlM 
9th  day  of  February,  1868,  and  that  a  suit  was 
brought  within  six  months  from  that  date. 
The  plea,  it  will  be  observed,  does  not  aver 
when  appeal  was  taken,  nor  the  day  when  it 
was  decided.  While  the  record  was  in  this 
condition,  the  case  was  moved  into  the  Circuit 
Court  of  the  United  States,  and  subsequently 
the  defendant  rejoined  to  the  plaintiff's  replica- 
tion by  averring  that  the  money  alleged  in  the 
declaration  to  have  been  had  and  received  for 
the  plaintiff's  use,  was  received  on  the  2d  day 
of  February,  1864,  and  not  afterward;  that  tlie 
appeal  of  the  plaintiff  to  the  Commissioner  of 
of  August,  1867,  and  not  before;  and  thatTQ 
Internal  Revenue  was  taken  on  the  20th  day  of 
August,  1867,  and  not  before;  and  that  the  d»- 
cision  of  the  appeal  by  the  Commissioner  was 
made  on  the  11th  of  January,  1868.  To  this 
rejoinder  the  plaintiff  then  demurred.  From 
the  facts  admitted  by  the  demurrer,  it  appears 
that  more  than  three  years  elapsed  after  the 
cause  of  action  accrued,  before  the  suit  was 
brought,  and  more  than  three  years  before  the 
appeal  was  taken  to  the  Commissioner  of  In* 
temal  Revenue.  The  statute  began  to  run  am 
the  2d  dav  of  Februanr,  1864,  and  had  nothlag 
intervened  to  suspend  its  operation,  the  bar 
would  have  been  complete  on  the  2d  of  Febru- 
ary, 1867.  But  OR  the  13th  of  July,  1866,  an 
Act  of  Congress  was  passed,  which,  the  plain- 
tiff contends,  worked  a  suspension.  14  Stat,  at 
L.  152,  sec.  19.  By  that  it  waa  enacted  that 
no  suit  shall  be  maintained  la  aaj  court  for 
the  recovery  of  any  tax  alleged  ta  have  been 
erroneously  or  illegally  assessed  or  collected, 
until  appeal  shall  have  been  duly  made  to  the 
Commissioner  of  Internal  Revenue,  according  ta 
the  provisions  of  law  in  that  regard,  and  the 
regulations  of  the  Secretary  of  the  Treasury 
established  in  pursuance  thereof,  and  a  decisioB 
of  said  Commissioner  shall  be  had  thereon,  un- 
less such  suit  shall  have  been  brought  within 
six  months  from  the  time  of  said  dedaion  or 
within  six  months  from  the  time  this  Act  takes 
effect,  provided  that,  if  such  decision  shall  be 
delayea  more  than  six  months  from  the  date 
of  such  appeal,  then  said  suit  may  be  brought 
at  any  time  within  twelve  months  from  the 
date  of  such  appeal.  The  Act  took  effect  om 
the  1st  of  August,  1866. 

It  is,  undoubtedly,  a  general  principle,  that 
when  a  Statute  of  Limitation  has  begun  to  run, 
a  disability  to  sue  subsequently  *inter-  [*aat 
veninf^  does  not  stop  its  running,  even  though 
the  disability  be  one  of  those  expressly  recog- 
nized in  the  Statute  itself.  Notwithstanding 
this,  however,  the  courts  in  this  country  have 
engrafted  upon  such  statutes  at  least  one  im- 
plied exception.  Thus,  in  Hopkirk  t.  Bell,  S 
Cranch,  454,  thk  court  held  that  the  Trea^ 
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of  Peace  of  1788,  by  which  the  independence  of 
the  United  States  was  acknowledged  by  Great 
Britain,  prevented  the  operation  of  a  Virginia 
Statute  of  Limitations  upon  debts  due  to  Brit- 
ish subjects,  and  contracted  before  the  Treaty 
was  made.  In  that  case,  though  the  Statute 
had  begiin  to  run  before  the  commencement  of 
the  war  in  1675,  the  time  during  which  it  had 
thus  run  was  not  allowed  to  be  added  to  any 
time  subsequent  to  the  Treaty.  This,  perhaps, 
ia  not  to  be  regarded  as  a  clearly  judicial  ex- 
oeption^  incorporated  into  the  Virginia  Statute. 
It  was  Tested  upon  the  force  of  the  Treaty 
which  declared  the  creditors  on  either  side 
(British  or  American),  should  meet  with  no 
lawful  impediment  to  the  recovery  of  the  full 
value,  in  sterling  money,  of  all  bona  fide  debts 
theretofore  contracted.  The  Treaty,  however, 
was  not  the  Act  of  Virginia,  and  the  suspen- 
sion of  the  Statute's  operation  was  by  some- 
thing outside  of  the  statute  itself.  But  in 
Hanger  v.  Abbott,  6  Wall.  532,  18  L.  ed.  939, 
it  was  ruled,  after  grave  consideration,  that  the 
time  during  which  the  courts  of  the  recently 
rebellious  States  were  closed  to  the  citizens  of 
other  States,  is,  in  suits  brought  by  such  citi- 
zens, to  be  excluded  from  the  computation  of 
the  time  fixed  by  Statutes  of  Limitation,  with- 
ia  which  only  suits  may  be  brought,  and  this, 
though  the  statutes  contain  no  such  exemption. 
In  other  words,  it  was  held  that  the  Statutes 
of  Limitations  of  the  insurrectionary  States 
were  suspended,  while  the  courts  in  those 
States  were  closed  by  the  war.  Similar  deci- 
sions have  been  made  in  the  state  courts.  They 
all  rest  on  the  ground  that  the  creditor  has 
been  disabled  to  sue,  by  a  superior  power,  with- 
out any  default  of  his  own  and,  therefore,  that 
none  of  the  reasons  which  induced  the  enact- 
ment of  the  statutes  apply  to  his  case;  that 
333*]  unless  the  statutes  'cease  to  run  during 
the  continuance  of  the  supervening  disability, 
he  is  deprived  of  a  portion  of  the  time  within 
which  the  law  contemplated  he  might  sue. 

It  seems,  therefore,  to  be  established,  that 
the  running  of  a  Statute  of  Limitation  may 
be  suspended  by  causes  not  mentioned  in  the 
statute  itself.  Assuming,  then,  that  the  Act  of 
Congress  did,  for  a  time,  stop  the  running  of 
the  Maryland  Statute  against  the  plaintiff,  the 
inquiry  remains:  how  long  did  the  suspension 
continue?  To  this  there  can  be  but  one  an- 
swer. Manifestly,  only  so  h  *\?  as  he  was  pre- 
vented from  suing  by  the  Act  of  Congress.  The 
Act,  speaking  from  August  1st,  1866,  prohibited 
a  suit  until  he  should  appeal  to  the  Commis- 
sioner of  Internal  Revenue,  and  until  his  ap- 
peal should  be  decided,  unless  the  decision 
should  be  postponed  longer  than  six  months,  in 
which  case  he  was  at  liberty  to  sue  within  a 
year  from  the  time  when  his  appeal  was  taken. 
The  interval  between  the  appeal  and  its  de- 
cision, then,  was  the  entire  period  during  which 
he  was  disabled  by  the  Act.  If,  in  fact,  he  was 
disabled  a  longer  time,  the  prolonged  disability 
was  caused  by  his  own  neglect  to  appeal.  The 
replication  to  the  defendant's  pleas  fail  to 
state  when  the  appeal  was  made.  True,  the 
averment  is,  ic  was  "duly"  made,  but  that  is 
pleading  a  conclusion  of  law  rather  than  a  fact. 
The  time  when  the'  appeal  was  taken  was 
material  to  show  how  long  the  Statute  of  Lim- 
itations was  suspended.  The  effect  of  the  re- 
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plication  was  only  to  aver  that  the  Statute  was 
suspended  for  a  time.  Nothing  more  was  well 
pleaded  by  it.  Instead  of  meeting  ft  by  a  de- 
murrer, however,  the  defendant  rejoined,  set- 
tins  forth  the  date  of  the  appeal,  and  the  date 
of  its  decision,  and  the  plaintiff  demurred  to 
the  rejoinder.  It  is  thus  admitted  that  the 
plaintiffs  appeal  was  pending  only  from  Au- 
gust 20th,  1867,  to  January  11th,  1868,  four 
months  and  twenty-two  days.  The  Act  of  Con- 
gress denied  to  him  a  right  to  sue  during  that 
period,  and  no  longer.  The  time  which  he  per- 
mitted to  elapse  between  August  1st,  1866 
(when  the  Act  of  Congress  took  effect),  and 
August  20th,  1868  when  he  appealed,  was  not 
taken  from  him  by  any  controlling  power.  He 
lost  it  by  his  own  delay.  *It  would  be  [*aa4 
giving  a  most  unreasonable  construction  to  the 
Act  were  we  to  hold,  that  by  merely  delaying 
to  appeal,  when  it  was  all  the  time  in  his 
power,  he  could  have  suspended  the  running  of 
the  Statute  indefinitely.  Deducting,  then,  the 
four  months  and  twenty-two  days,  during 
which  his  appeal  was  pending,  and  durinff 
which  he  was  disabled,  from  the  four  years  and 
sixteen  da3rs  that  elapsed  between  the  inception 
of  his  right  to  sue  and  the  commencement  of  his  ^ 
suit  there  remains  much  more  than-  three  years 
in  which  he  was  under  no  disability,  except 
such  as  was  imposed  by  himself.  The  judg* 
ment  of  the  circuit  court  on  the  demurrer  was, 
therefore,  correct. 

It  remains  only  to  add  that  the  case  was 
well  removed  into  the  Circuit  Court  of  the 
United  States.  Hodgson  v.  Millward,  3  Grant's 
Cas.  412;  Bigelow  v.  Forrest  [ante,  696]. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, with  costs. 


THE  NATIONAL  BANK  OF  THE  REPUBUCi 

Plflf.  in  Err., 

V. 

REES  J.  MILLARD. 

(See  8.  C.  10  Wall.  152-158.) 

Bank  check,  rights  under— drawn  by  goTem* 

ment  ofiloer. 

The  holder  of  a  bank  check  cannot  sue  tbe  bank 
for  refusing  payment  unless  it  was  accepted  by  tbe 
bank  or  charged  against  the  drawer. 

That   tbe   check   in  question  was  drawn   on   a 

fmbllc  depository*  by  an  officer  of  tbe  government, 
n  favor  of  a  public  creditor,  cannot  change  the 
rights  of  the  parties. 

[No.  211.] 
Argued  Nov.  7,  1870.      Decided  Not.  21,  1870. 

N  ERROR  to  the  Supreme  Court  of  the  Dis* 
trict  of  Columbia. 

Note. — Cbeckholder's  right  to  sue  bank  for  re- 
fusal to  pay — see  note,  41  L.  ed.  U.  8.  855. 

Liability  of  a  bank  upon  a  check  drawn  upon  It. 

As  to  the  liability  of  the  bank  upon  which  a 
check  is  drawn  to  pay  the  holder  of  It  there 
Is  some  difference  among  the  authorities.  Very 
manv   of   the   authorities   hold  that  there  is   no 

Erivity  between  the  bolder  of  the  check  and  the 
ank  until  the  check  Is  presented  and  accepted,  and 
that  the  check  does  not  operate  as  an  equitable  as- 
signment of  the  deposit,  nor  Impose  any  liability 
upon  the  bank  to  pay  to  such  holder.  Natl.  Bk.  v. 
Whitman,  94  U.  S.  348;  Hopkinson  v.  Forster,  T«. 
R.  10  Eg.  74;  Caldwell  v.  Merch*s.  Bk.  26  U.  C. 
P.  C.  204;  Lamb  v.  Sutherland.  37  U.  C.  Q.  B. 
143 ;  Bellows  Falls  Bk.  v.  Rutland  Co.  Bk.  40  Vt. 
377;  Carr  v.  Natl.  Security  Bk.  107  Mass.  45.  0 
Am.  Rep.  6 ;  Dana  '▼.  Third  Natl.  Bk.  18  Allen, 
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This  action  was  brought  in  the  oonrt  below 
bj  the  defendant  in  error,  to  recover  the 
amount  of  a  bank  check  drawn  in  his  favor 
upon  plaintiff  in  error.  Judgment  having  been 
given  M  the  plaintiff  in  that  oourt,  the  defend- 
ant sued  ont  this  writ  of  error. 

The  case  is  fiirther  stated  bv  the  court. 

Messrs.  J.  H.  Bradley  and  w.  S.  Cos,  for 
plaintiff  in  error: 

A  bank  check  doselj  resembles  an  inland 
bill  of  exchange.  It  is  payable  at  sight,  on  de- 
mand, without  grace,  and  must  be  presented 
for  payment  as  soon  as  may  be  conveniently 
practicable. 

It  gives  no  right  of  action  in  assumpsit'  to 
the  holder  against  the  drawee,  until  he  has  ac- 
cepted it  or  come  under  some  distinct  obliga- 
tion to  the  holder  to  pay  that  check. 

All  the  elementary  writers  agree  on  these 
points. 

Chit.  7th  Am.  ed.  612;  Byles,  1,  14,  and  n. 
1;  Story,  sec.  489;  Grant,  Bank.  34,  45,  96;  2 
Pars.  Bills  and  N.  59,  60,  61,  and  n.  ed.  1863; 
Levi,  Mer.  Law,  269. 

All  the  decided  cases,  except  two,  are  the 
same. 

.  Chapman  v.  White,  6  N.  Y.  412;  Butter- 
«  worth  V.  Peck,  &  Bosw.  341;  BuUard  v.  Ran- 
dall, 1  Gray,  605;  Harker  v.  Anderson,  21 
Wend.  373;  Dykers  v.  Bk.  11  Paige,  616;  Nat. 
Bk.  V.  Eliot  Bk.  5  Am.  Law  Reg.  711;  Parke, 
B.  arguendo  in  Bellamy  v.  Marjoribanks,  7 
Exch.  404;  and  see  the  note  in  Parsons  above 
referred  to  and  in  n.  1,  in  Byles,  p.  21;  In  re 
Brown,  2  Story,  502. 

They  proceed  on  the  ground  that  there  was 
no  promise  by  the  drawee  and,  therefore,  no 

Srivity  of  contract  between  the  holder  and  the 
rawee. 

The  cases  on  the  other  side  are  Fogarties  v. 
Bk.  12  Rich.  518,  and  Vanbibber  v.  Bk.  14 
La.  Ann.  486. 

In  each  case  the  court  respectively  proceeds 
on  the  ifosumption  that  by  the  law  the  mer- 
chant establishing  a  usage  having  the  force  of 
law,  the  bank  or  banker  on  whom  a  check  is 
drawn  is  the  agent  of  the  depositor,  under  a 
contract  to  pay  the  funds  deposited  to  the  or- 
der of  the  depositor;  and  the  order  of  the  de- 
positor creates  an  obligation  in  favor  of  the 
payee  or  holder  of  the  check,  which  transfers 
this  agency  quoad  the  amount  of  the  check, 
and  creates  an  equitable  or  legal  right  in  favor 


of  sueh  payee  or  holder,  which  mav  be  en- 
forced  by  actions  at  law  or  in  equity.  The 
cases  already  referred  to  show  that  this  Is 
purely  an  assumption  by  those  two  oourta; 
that  no  such  commercial  law  or  law  merchant 
exists;  and  indeed  it  is  conceded  by  Judge 
Johnson  in  his  opinion  in  the  first  named  of 
the  two  cases,  that  in  the  books  and  reports 
"We  do  not  hear  of  such  an  action  on  the  part 
of  the  holder." 

Upon  elementary  principles,  the  holder  of 
a  check  without  acceptance  cannot  have  a  right 
of  action  against  the  bank  or  drawee. 

This  court  has  settled  in  Thompson  v.  Rigga, 
5  Wall.  678,  18  L.  ed.  707,  that  the  relation  of 
depositor  and  banker  is  that  of  debtor  and 
creditor.  The  moment  the  deposit  is  made  it 
becomes  part  of  the  property  of  the  bank,  un- 
der a  contract  to  repay  the  amount  to  the  de- 
positor or  to  his  order,  at  sudi  time  and  in 
such  amount  as  he  may  direct.  The  funds  are 
no  longer  the  funds  of  the  depositor,  but  of 
the  bank;  and  the  depositor  is  the  creditor  for 
the  principal  sum.  He  has  a  right  to  draw  for 
them  in  such  sums  as  he  may  see  fit. 

The  obligation  of  the  banker  to  the  depositor 
is  perfect.  The  latter  may  maintain  an  action 
for  the  whole  deposit;  he  may  countermand 
any  and  all  the  checks  he  has  given;  if  he  has 
funds  when  the  check  is  presented,  he  may 
maintain  an  action  on  the  case  for  a  refusal 
by  the  banker  to  pay  his  check.  The  effeot 
would  be,  that  a  right  of  action  for  the  same 
money  in  the  hands  of  a  third  party,  existed  in 
two  persons  upon  one  promise  at  the  same  time. 

Besides  a  check  is  not  payment  unless  it  is 
received  as  such;  the  payee  taking  the  risk  of 
its  being  paid,  and  a  receipt  for  a  check  or 
even  a  surrender  of  a  bill  of  exchange  on  re- 
ceiving a  check  is  not  payment,  unless  the 
check  is  paid;    See  cases  already  cited. 

Mr.  Edwin  L.  Stanton,  for  defendant  in  er- 
ror: 

The  court  properly  refused  to  rule  that  the 
plaintiff  below  could  not  recover  unless  the  de- 
fendant had  accepted,  or  had  promised  the 
plaintiff  to  pay  to  him  or  his  assignees  the 
particular  check  in  controversv. 

While  a  check  resembles  a  bill  of  exchange 
in  some  respects,  it  does  not  in  aU;  and  an  ar- 

fument  from  analogy  must  have 'regard  for  tha 
ifferences. 
A  bill  of  exchange  is,  prima  fade,  a  single 


445;  Case  v.  Henderson,  23  La.  Ann.  49,  8  Am. 
Rep.  590;  Mtnti  Natl.  Bk.  v.  Fourth  Natl.  Bk.  46 
N.  Y.  82,  7  Am.  Rep.  814;  Bk.  of  Repabllc  v.  Mil- 
lard, supra,  and  cases  therein  cited :  Planters*  Bk. 
V.  Merrit,  7  Heisk,  117;  Planters*  Bk.  v.  Vesee,  7 
Heisk,  200 ;  Moses  v.  Franklin  Bk.  34  Md.  674. 

Some  cases,  however,  hold  that  a  check  is  an 
eqnltable  assianment  of  so  much  of  the  deposit, 
and  transfers  it  to  the  holder  upon  presentment,  if 
the  funds  are  there  to  meet  it,  and  that  he  maj 
sue  without  watting  for  a  promise  to  par  the 
check.  Fogarties  t.  State  Bk.  12  Rich.  618.  8  Am. 
L.  Reg.  898;  Munn  v.  Bnrch,  26  111.  85:  Roberts  v. 
Corbin,  26  Iowa,  821 ;  Fourth  Natl.  Bk.  ▼.  City 
Natl.  Bk.  68  111.  398:  Lester  v.  Given,  8  Bush. 
867 :  Zelle  v.  Ger.  Savings  Instn.  4  Mo.  App.  401 ; 
McGrade  v.  Ger.  Savings  Instn.  4  Mo.  App.  330. 

It  has  also  been  held  that  the  check  holder  has 
a  right  of  action  In  assumpsit  against  the  bank, 
when  it  has  funds  of  the  drawer  available,  upon 
the  implied  promise  which  the  law  raises  in  his 
behalf.  Chicago,  Ac.,  Marine  Ins.  Co.  v.  Stanford, 
28  III.  165 :  Brown  v.  Leckie,  43  111.  500 ;  Vanbid- 
den  V.  Bk.  of  La.  14  La.  Ann.  481 ;  Seventh  Natl. 
Bk.   V.   Cook,   73  Pa.   St.  485. 

Wh«i  payment  of  a  check  on  a  bank  is  refused* 
898 


the  recourse  of  the  holder  is  against  the  drawer 
and  not  against  the  bank,  even  though  bank  held 
funds  of  uie  drawer  sufficient  to  pay  the  check. 
Moses  V.  Franklin  Bk.  84  Md.  574. 

When  a  bank  receives  a  check  drawn  on  It  and 
charges  it  aaainst  the  drawer,  and  settles  with  bin 
upon  that  basis,  the  payee  of  the  check  has  a 
right  of  action  against  the  bank  for  the  amount  of 
the  check.  Seventh  Natl.  Bk.  v.  Cook,  78  Pa.  St. 
483,  18  Am.  Rep.  761. 

A  check  operates  to  transfer  the  sum  named  t^ 
payee,  who  may  sue  for  and  recover  the  amount 
from  the  bank,  and  a  transfer  of  the  check  carries 
with  it  the  title  to  the  amount  named  in  the 
check.  Union  NatL  Bk.  v.  Oceana  County  Bk.  80 
111.  212,  22  Am.  Rep.  185. 

A  check  in  the  ordinary  form  does  not  operate 
as  an  assignment  of  so  much  of  the  funds  in  the 
drawer*B  hands,  nor  when  a  receiver  of  drai 


has,  subsequent  to  the  giving  of  the  check,  drawn 
all  the  funds  out.  entitle  the  holder  to  a  pr^ier- 
ence  to  other  creditors.  Atty-Gen.  v.  ContuieDttl 
Life  Ins.  Co.  71  N.  Y.  825,  27  Am.  Rep.  65; 
Duncan  v.  Berlin,  60  N.  T.  161;  Tylw  t.  Govld, 
48  N.  T.  682. 
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transaction  between  the  drawer  and  the  draw- 
ee, the  latter  does  not  hold  himself  out  as  the 
custodian  and  disburser  of  the  former's  money. 
He  maj  not  be  even  a  debtor  to  the  former, 
nor  hold  anv  funds  for  him.  Hence,  in  the 
case  of  a  bill  of  exchange,  arises  the  necessity 
for  the  drawee's  acceptance,  which  is  recogni- 
tion by  him  of  the  drawer's  competence  to 
give  the  direction  expressed  by  the  bill. 

Obligation  to  accept,  with  the  resulting  rights 
of  holders  who  have  relied  on  the  faith  of  the 
promise,  may  be  fairly  implied  from  the  cus- 
tom of  trade  or  the  course  of  business  between 
the  parties. 

Mandeville  v.  Welch,. 6  Wheat  286;  Bussell 
▼.  Wiggin,  2  Story,  237;  Carnegie  v.  Morrison, 
2  Met.  381. 

Now,  bank  checks  are  drawn  on  common 
repositories  where  many  persons  agree  to  keep 
their  cash,  to  be  always  and  immediately  ready 
at  their  call  or  subject  to  their  direction,  in 
any  amount,  to  any  and  every  payee.  A  check, 
therefore,  requires  no  acceptance  in  respect  to 
commercial  paper.  No  custom  is  more  preva- 
lent, none  more  practically  affects  the  dealings 
of  men,  than  the  usage  and  regular  course  of 
business  out  of  which  arises  an  understanding 
and  expectation  that  a  check  upon  presentment 
for  payment  will  be  paid;  and  if  the  drawer 
or  depositor  has  the  money  to  meet  it,  he 
transfers  to  the  holder  the  title  to  the  money 
it  calls  for,  and  will  at  once  be  paid  as  matter 
of  right  and  not  of  favor.  Upon  the  strength 
and  convenience  of  this  usage  and  understand- 
ing, checks  pass  from  hand  to  hand  like  cash, 
and  are  used  in  most  payments  and  settle- 
ments between  individuals  and  banks.  The 
promise  implied  from  this  usage  and  held  out 
to  the  commercial  world  by  banks,  is  a  valid 
assumpsit  to  an  individual  holder,  and  gives 
him  a  consequent  right  of  action  independent 
of  acceptance  of  the  partictdar  check. 

The  weight  of  judicial  authority  is  on  the 
side  of  the  holder's  right  of  action  against  the 
drawee. 

Munn  V.  Burch,  25  111.  35;  Ins.  Co.  v.  Stan- 
ford, 28  HI.  168;  Fogarties  v.  Bk.  and  Ambler 
V.  Bk.  12  Rich.  518.  In  Louisiana  the  same 
doctrine  was  held  in  14  La.  Ann.  486. 

In  Morse,  Banks  and  Banking  (1870),  459, 
the  question  is  examined  elaborately  and  the 
authorities  reviewed,  and  the  same  conclusion 
reached.  The  reasoninff  in  support  of  the  rijrhts 
rests  upon  that  of  th&  court  in  Mandeville  ▼. 
Welch,  5  Wheat.  286;  especially  upon  the  doc- 
trine there  stated,  that  "An  obligation  to  ac- 
cept may  be  fairly  implied  from  the  custom  of 
trade  or  the  course  of  business  between  the 
parties  as  part  of  their  contract." 

Reliance  is  also  had  on  Carnegie  v.  Morrison, 
2  Met.  381;  Weston  v.  Barker,  12  Johns.  276; 
Russell  V.  Wiggin,  2  Story,  237;  Story,  Bills, 
sees.  20,  213;  Brewer  v.  Dyer,  7  Cush.  337;  3 
Kent.  Com.  105,  n.  a;  Beawes,  Lex  Mercatoria, 
371. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  assumpsit,  brought  by 
the  defendant  in  error  against  the  National 
Bank  of  the  Republic,  for  failing  to  pay  a 
check  drawn  on  it  in  his  favor  by  one  Lawler, 
a  paymaster  in  the  United  States  Army.  The 
10  Wau» 


declaration,  in  addition  to  the  special  count  on 
the  transaction,  contained  a  general  count  for 
money  had  and  received  by  Sie  defendant,  to 
the  use  of  the  plaintiff. 

The  only  question  presented  by  the  record 
which  it  is  material  to  notice  is  this:  can  the 
holder  of  a  bank  check  sue  the  bank  for  refus- 
ing payment,  in  the  absence  of  proof  that  it 
was  accepted  by  the  bank,  or  charged  against 
the  drawer? 

It  is  no  longer  an  open  question  in  this 
court,  since  the  decision  in  the  cases  of  Marine 
Bk.  v.  Pulton  Bk.  2  Wall.  252,  17  L.  ed.  785, 
and  of  Thompson  v.  Riggs,  5  Wall.  663,  18  L. 
ed.  704,  that  the  relation  of  banker  and  cus- 
tomer, in  their  pecuniary  dealings,  is  that  of 
debtor  and  creditor.  It  is  an  important  part 
of  the  business  of  banking  to  receive  deposits, 
but  when  they  are  received,  unless  there  are 
stipulations  to  the  contrary,  they  belong  to 
the  Bank,  become  part  of  its  general  funds,  and 
can  be  loaned  by  it  as  other  moneys.  The 
banker  is  accountable  for  the  deposits  he  re- 
ceives as  a  debtor,  and  he  agrees  to  discharge 
these  debts  by  honoring  the  checks  which  tbe 
depositors  shall  from  time  to  time  draw  on  him. 
The  contract  between  the  parties  is  pureW*  a 
legal  one,  and  has  *nothing  of  the  nature  [*X56 
of  a  trust  in  it.  This  subject  was  fully  dis- 
cussed by  Lords  Cottenham,  Brougham,  Lynd- 
hurst  and  Campbell,  in  the  Bbuse  of  Lords,  in 
the  case  of  Foley  v.  Hill,  2  CI.  &  F.  H  of  L. 
Cas.,  and  they  all  concurred  in  the  opinion  that 
the  relation  between  a  banker  ana  customer, 
who  pays  money  into  the  bank,  or  to  whoso 
credit  money  is  placed  there,  is  the  ordinary 
relation  of  debtor  and  creditor,  and  does  not 
partake  of  a  fiduciary  character,  and  the  great 
weight  of  American  authority  is  to  the  same 
effect. 

As  checks  on  bankers  are  in  constant  use, 
and  have  been  adopted  by  the  commercial 
world  generally  as  a  substitute  for  other  modes 
of  payment,  it  is  important,  for  the  security  of 
all  parties  concemea,  that  there  should  be  no 
mistake  about  the  status,  which  the  holder  of 
a  check  sustains  towards  the  bank  on  whidi  it 
is  drawn.  It  is  ver}  clear  that  he  can  sue  the 
drawer  if  payment  is  refused,  but  can  he  also, 
in  such  a  state  of  case,  sue  the  bank?  It  is 
conceded  that  the  depositor  can  bring  assump- 
sit for  the  breach  of  the  contract  to  honor  his 
checks,  and  if  the  holder  has  a  similar  right, 
then  the  anomaly  is  presented  of  a  right  of 
action  upon  one  pronuse,  for  the  same  thing, 
existing  in  two  distinct  persons,  at  the  same 
time.  On  principle,  there  can  be  no  foundation 
for  an  action  on  the  part  of  the  holder,  unless 
there  is  a  privity  of  contract  between  him  and 
the  bank.  How  can  there  be  sudi  a  privity 
when  the  bank  owes  him  no  duty  and  is  under 
no  obligation  to  the  holder?  The  holder  takes 
the  check  on  the  credit  of  the  drawer  in  the 
belief  that  he  has  funds  to  meet  it,  but  in  no 
sense  can  the  bank  be  said  to  be  connected  with 
the  transaction.  If  it  were  true  that  there 
was  a  privity  of  contract  between  the  banker 
and  holder  when  the  check  was  ffiven,  the  bank 
would  be  obliged  to  pay  the  dieck,  although 
the  drawer,  before  it  was  presented,  had  count- 
ermanded it,  and  although  other  checks,  drawn 
after  it  was  issued,  but  before  payment  of  it 
was  demanded,  had  exhausted  the  funds  of 
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the  depositor.  If  such  a  result  should  follow 
157*]  the  giving  of  ehedu,  *it  is  easy  to  see 
that  bankers  would  be  compelled  to  abandon 
altogether  the  business  of  keeping  deposit  ac- 
counts for  their  customers.  If,  then,  the  Bank 
did  not  contract  with  the  holder  of  the  check 
to  pay  it  at  the  time  it  was  given,  how  can  it 
be  said  that  it  owes  any  duty  to  the  hblder 
until  the  check  is  presented  and  accepted?  The 
right  of  the  depositor,  as  was  said  by  an  emi- 
nent judge  (Chapman  y.  White,  6  N.  Y.  417), 
is  a  chose  in  action,  and  his  check  does  not 
transfer  the  debt,  or  giye  a  lien  upon  it  to 
a  third  person  without  the  assent  of  the  de- 
positary. This  is  a  well  established  principle 
of  law,  and  is  sustained  by  the  English  and 
American  decisions.  Chapman  y.  White,  6  N. 
T.  412;  Butterworth  y.  Peck,  6  Bos.  341;  Bul- 
lard  y.  Randall,  1  Gray,  605;  Harker  v.  Ander- 
son, 21  Wend.  373;  Dvkers  y.  Bk.  11  Paige, 
616;  National  Bk.  y.  Eliot  Bk.  5  Am.  Law  Reg. 
711 ;  Pars.  B.  &  N.  ed.  1863,  pp.  59,  60,  61,  and 
n;  Parke,  Baron,  in  argument  in  Bellamy  y. 
Marjoribanka,  8  Eng.  L.  &  E.  522 ;  Wharton  t. 
Walker,  4  B.  &  C.  163;  Warwick  y.  Rogers,  6 
Man.  &  G.  374;  Byles,  Bills,  ch.  Check  on  a 
Banker;  Grant,  Banking  Lond.  ed.  1856,  p.  96. 
The  few  cases  which  assert  a  contrary  doc- 
trine, it  would  serye  no  useful  purpose  to  re* 
yiew. 

Testinf^  the  case  at  the  bar  by  these  legal 
rules,  it  is  apparent  that  the  court  below,  after 
the  plaintiff  closed  his  case,  should  haye  in- 
structed the  jury,  as  requested  by  the  defend- 
ant, that  the  plaintiff,  on  the  evidence  submit- 
ted by  him,  was  not  entitled  to  recover.  The 
defendant  did  not  accept  the  check  for  the 
plaintiff,  nor  promise  him  to  pay  it  but,  on  the 
contrary,  refused  to  do  so.  If  it  were  true, 
as  the  evidence  tended  to  show,  that  the  Bank, 
before  the  check  came  to  the  plaintiff's  hands, 
paid  it  on  a  forged  indorsement  of  his  signa- 
ture, to  a  person  not  authorized  to  receive  the 
money,  it  does  not  follow  that  the  Bank  prom- 
ised the  plaintiff  to  pay  the  money  again  to 
him,  on  the  presentation  of  the  check  by  him 
for  payment. 

It  may  be,  if  it  could  be  shown  that  the 
Bank  had  charged  the  check  on  its  books 
against  the  drawer,  and  settled  with  him  on 
that  basis,  that  the  plaintiff  could  recover  on 
158*]  the  *count  for  money  had  and  received, 
on  the  grouna  that  the  rule  ez  lequo  et  bono 
would  be  applicable,  as  the  Bank,  having  as- 
sented to  the  order  and  communicated  its  as- 
sent to  the  paymaster,  would  be  considered  as 
holding  the  money  thus  appropriated  for  the 
plaintiff's  use  and,  therefore,  under  an  implied 
promise  to  him  to  pay  it  on  demand. 

It  is  hardly  necessary  to  say  that  the  check 
in  question,  having  been  drawn  on  a  public  de- 
positary, by  an  officer  of  the  government,  in 
favor  of  a  public  creditor,  cannot  change  the 
rights  of  the  parties  of  this  suit.  The  check 
was  commercial  paper,  and  subject  to  the  laws 
which  govern  such  paper,  and  it  can  make  no 
difference  whether  the  parties  to  it  are  private 
persons  or  public  agents.  U.  8.  v.  Bk.  15  Pet. 
377. 

As  soon  as  the  deposit  was  made  to  the 
eredit  of  Lawler  as  paymaster,  the  Bank  was 
authorized  to  deal  with  it  as  its  own,  and  be- 
came answerable  to  Lawler  for  the  debt  in  the 
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same  manner  that  it  would  have  been  had  ihm 
deposit  been  placed  to  his  personal  credit. 

As  this  case  will  be  remanded  for  a  new  trial, 
it  is  not  necessary  to  notice  the  exceptiona 
taken  to  the  charge  of  the  court  on  the  evi- 
dence introduced  by  the  defendant. 

Judgment  reversed  and  a  venire  da  novo 
awarded. 


J.  L.  HORNSBT  and  John  Roland,  Appta.* 

V. 

UNITED  STATES. 

(See  S.  a  10*  WaU.  224-245.) 

Mexican  grants,  of  three  kinds — ^vested  interest 
— approval — map— recital  as  evidence — neg- 
lect of  governor — ^termination  of  Mexican  au- 
thority— ^juridical  possession — oonfirmation. 

Grants  of  the  pablic  domain  of  Mexico  were  of 
three  kinds:  1,  grants  by  specific  boundaries;  2, 
grants  by  quantity;  and,  8,  grants  of  places  by 
name. 

Under  grants  of  the  first  kind,  as  between  the 
Government  and  tbe  grantee,  the  latter  had  a 
vested  Interest  In  the  quantity  of  land  mentioned. 
Tbe  general  gift  became  a  particular  gift  when  the 
survey  was  made. 

Such  grant  was  subject  to  the  approval  of  tb* 
Departmental  Assembly,  and  bad  certain  condi- 
tions annexed. 

That  no  map  accompanied  the  petition  is  not  a 
controlling  objection. 

Where  the  grant  recites  that  the  necessary  steps 
had  been  taken  and  Inquiries  made,  something 
more  tiian  mere  surmises  are  necessary  to  show 
that  the  recital  is  false. 

The  clause  subjecting  the  grant  to  the  approval 
of  the  Departmental  Assembly  did  not  prevent  tbe 
title  from  passing  to  the  grantees  upon  the  execu- 
tion of  the  instrument;  but  until  such  approyal, 
the  estate  granted  was  subject  to  be  defeated. 

It  was  the  duty  of  the  Governor,  and  not  of  the 
grantees,  to  submit  to  the  Assembly  grants  issued 
by  him  for  its  approbation.  His  neglect  in  this 
respect  did  not  devest  the  grantees  of  the  estate 
already  vested  in  them. 

The  court  cannot  inquire  Into  any  acts  or  omis- 
sions of  the  Mexican  authorities  since  those  an- 
thorities  were  displaced.  It  is  not  authorised  to 
pronounce  a  forfeiture  for  anything  done  or 
omitted  by  them  since  that  period. 

The  authority  and  Jurisdiction  of  Mexican  of- 
ficials are  considered  as  having  terminated  Joly  T» 
1846. 

Mere  neglect  to  comply  with  the  condition  to 
obtain  Juridical  possession  did  not,  of  itself,  work 
a  forfeiture  of  the  grantees'  right  under  the* 
Mexican  law. 

There  having  been  no  forfeiture  of  tbe  grantees* 
interest  In  the  present  case,  nor  any  such  dlsre^rard 
of  the  conditions  annexed  to  their  grant  as  to 
have  Justified  a  forfeiture,  the  claimants  under  the- 
grant  are  entitled  to  a  confirmation. 

[No.  204.] 
Argued  Nov.  1,  1870.      Decided  Nov.  21,  1870. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

This  case  is  upon  a  |>etition  filed  before  the 
Board  of  Land  Commissioners  of  Calif omia» 
by  the  appellants,  to  secure  the  confirmation 
to  them  of  title  to  a  certain  tract  of  land. 

This  was  a  claim  for  nine  square  leagues  of 
land,  purporting  to  be  the  vacant  or  surplus 
land  of  the  plains  called  Las  Animas  and  the 
rancho  de  Pala,  and  embracing  the  lands  of  tiie 
Cerro  Colorado  (Red  Mountain). 

The  petitioners  claimed  to  derive  their  title 
from  a  grant  made  by  Governor  Pio  Pico  to 
Don  Luis  Arenas  and  Don  Juan  Roland,  on  the 
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6th  day  of  May,  1846.  A  traced  copy  of  an  es- 
pediente  from  the  archives  of  the  Mexican  Gov- 
ernment in  California,  now  in  the  custody  of 
the  United  States  Surveyor-General,  duly  cer- 
tified, was  filed  in  the  case. 

It  appears  from  this  document  that  the 
grantees  presented  their  petition  to  the  Gov- 
ernor, for  the  grant,  May  6,  1846.  On  the  next 
day,  that  officer,  without,  so  far  as  appears 
from  the  record,  making  any  inquiries  or  in- 
vestigation in  relation  to  the  matter,  entered 
a  decree  of  concession  and  directed  the  title  to 
be  issued  and  delivered  to  the  interested  par- 
ties. 

There  was  no  evidence  that  the  grant  was 
ever  approved  by  the  Departmental  Assembly, 
or  that  judicial  possession  was  ever  given;  nor 
is  it  shown  that  the  grantees  were  ever  in  pos- 
session of  the  land  or  occupied  it  in  any  man- 
ner. The  lands,  all  described  in  the  grant,  are 
situated  in  the  vacant  or  surplus  lands  of  the 
place  called  Las  Animas  and  of  the  rancho  de 
F^la,  in  the  jurisdiction  of  the  pueblo  of  San 
Jos^  Guadalupe — belong  to  Don  Carlos  Weber 
and  Jos^  de  Jesus  Bemal,  embracing  the  lands 
of  the  Cerro  Colorado  (Red  Mountain),  towards 
the  slope  of  the  valley,  until  the  full  number 
of  nine  leagues  is  made  up. 

A  careful  examination  of  these  files  affords 
no  aid  to  the  description  contained  in  the 
grant.  There  was  nothing  to  show  that  there 
is  any  sobrante  or  surplus  contained  within  the 
limits  of  their  claim;  or  if  there  was,  in  what 
part  of  them  it  is  situated. 

Nor  was  there  any  proof  of  the  existence  of 
the  position  of  the  mountain  called  Cerro  Colo- 
rado. 

A  decree  havinff  been  entered  against  the 
said  petitioners,  they  took  an  appeal  to  the 
United  States  District  C6urt  in  which  the  de- 
cree was  affirmed.  The  petitioners  thereupon 
took  a  further  appeal  to  this  court. 

The  case  is  further  stated  in  the  opinion  of 
the  coiirt. 

Messrs.  M.  BUir  and  F.  A.  Dick,  for  appel- 
lants: 

The  objections  to  the  confirmation,  by  the 
Board,  were: 

«  1.  That  the  grant  was  not  approved  by  the 
Departmental  Assembly. 

2.  That  the  grantees  ^ere  never  in  posses- 
sion. 

8.  That  there  is  nothing  to  show  that  a  sur- 
plus or  sobrante  existed  in  the  place  called  I^ 
AniTOftn  and  in  the  rancho  de  Pala,  after  satis- 
fyingthe  erant  to  Weber  and  Bemal. 

4.  That  ute  usual  inquiry  in  the  informe  was 
not  made. 

With  respect  to  the  first  three  objections  of 
the  Board,  little  need  be  said.  These  objections 
were  all  overruled  by  this  court  in  Fremont's 
ease,  17  How.  642,  16  L.  ed.  241;  and  the  de- 
cision on  these  points  has  been  repeatedly 
affirmed  since  in  other  cases. 

In  Larkin's  case,  18  How.  667,  16  L.  ed.  486, 
there  was  no  description  and  no  possession. 
In  Rodriguez  v.  U.  B.  1  Wall.  688,  17  L.  ed. 
691,  the  court  says  that  in  some  of  the  cases 
the  decree  of  confirmation  defined  the  land; 
while  in  others  the  grant  only  was  confirmed, 
leaving  it  to  the  surveying  department  to  as- 
certain the  boimdaries. 

In  reference  to  the  informe,  the  provision  of 
10  Wall. 


the  3d  Article  of  the  Ordinance  of  1828  is,  that 
"The  Governor  shall  proceed  immediately  to 
obtain  the  necessary  information,  whether  the 
petition  embraces  the  requisite  conditions  re- 
quired by  the  law  of  the  18th  of  August,  1824. 
.  .  .  Or  if  it  be  preferred,  the  respective 
municipal  authority  may  be  consulted  whether 
there  be  any  objection  to  making  the  grant  or 
not." 

Rock.  Mex.  &  Span.  L.  463. 

As  the  Governor  certifies  in  the  grant  that  he 
had  fully  informed  himself  as  to  the  facts  re- 
quired by  law,  preliminary  to  the  making  of 
the  grant,  the  reference  to  the  municipal  au- 
thorities, which  he  was  at  liberty  to  make  in 
case  he  did  not  otherwise  obtain  the  informa- 
tion, became  unnecessary.  This  construction  of 
the  Article  was  adopted  by  this  court  in  the 
case  of  The  U.  S.  v.  Johnson,  1  Wall.  326,  17 
L.  ed.  697. 

Moreover,  it  is  a  well  settled  principle,  that 
when  a  patent  is  produced,  /ill  previous  steps 
required  by  law  before  its  emanation  are  pre- 
sumed. 

Polk  V.  Wendal,  9  Cranch,  87;  Patterson  t. 
Winn,  11  Wheat.  383. 

Messrs.  E.  R.  Hoar  and  John  A.  Wills, 
special  counsel  for  appellee: 

The  grant  was  not  approved  by  the  Depart- 
mental Assembly,  as  required  by  Regulation  5, 
although  in  the  decree  of  concession,  a  special 
order  is  made  that  'the  espediente  shall  be  re- 
tained to  be  submitted  for  the  approval  oif  the 
Departmental  Assembly."* 

The  grant  is  vague  and  indefinite  in  its  de- 
scription of  boundaries.  It  is  for  a  sobrante, 
or  surplus  of  land,  in  two  other  grants.  There 
is  no  evidence  that  any  such  surplus  exists,  or 
if  so,  to  show  where  the  grant  should  be  lo- 
cated. A  map  is  a  necessary  part  of  such  a 
grant ;  for  want  of  which  the  grant  is  void  for 
uncertainty. 

U.  S.  V.  Pacheoo,  22  How.  226,  16  L.  ed.  336. 

But  waiving  all  defects  of  form,  the  claim 
must  be  rejected  for  a  total  failure  to  comply 
with  all  the  terms  and  conditions  of  the  grant. 

It  was  a  colonization  grant,  made  with  a 
view  to  the  occupation  and  cultivation  of  the 
land.  The  grantees  never  have  been  in  pos- 
session for  an  hour;  nor  have  they  shown  any- 
thing to  excuse  them  for  this  neglect. 

They  have,  therefore,  no  equity  entitling 
them  to  a  confirmation  of  this  claim. 

Tontz  V.  U.  S.  23  How.  497,  16  L.  ed.  473; 
Pico's  case,  2  Wall.  279,  17  L.  ed.  866;  U.  S. 
V.  Pico,  22  How.  406,  16  L.  ed.  367.  In  Roland's 
case  (ante,  184),  there  was  some  evidence  of 
occupation,  but  in  this  case  there  is  none. 

This  case,  therefore,  falls  within  the  rule 
stated  in  White  v.  U.  8.  1  Wall.  660,  17  L.  ed. 
698. 

'Tt  has  been  held  by  this  ooiirt,  in  a  long  and 
uninterrupted  line  of  adjudications,  that  when 
there  is  no  archive  evidence,  and  its  absence  is 
unaccounted  for,  and  there  has  been  no  such 
possession  as  raises  an  eauity  in  behalf  of  the 
party,  and  especially  wnen  in  addition,  the 
espediente  produced  is  tainted  with  suspicion 
of  fraud,  the  claim  must  be  rejected." 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 
As  we  have  had  occasion  to  observe  in  sev- 
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eral  instances — Higueras  v.  The  U.  S.  5  Wall. 
828,  18  L.  ed.  469;  Alviso  v.  U.  S.  [ajite, 
305] — grants  of  the  public  domain  of  Mexico, 
made  by  Governors  of  the  Department  of  Cali- 
fornia, were  of  three  kinds:  1,  grants  by  spe- 
cific boundaries,  where  the  donee  was  entitled 
to  the  entire  tract  describe'd;  2,  grants  by 
quantity,  as  of  one  or  more  leagues  situated  at 
some  designated  place,  or  within  a  larger  tract 
described  by  out-boundaries,  where  the  donee 
was  entitled  out  of  the  general  tract  only  to 
333*]  the  quantity  ^specified;  and  3,  grants  of 
places  by  name,  where  the  donee  was  entitled 
to  the  tract  named  according  to  the  limits,  as 
shown  by  its  settlement  and  possession,  or 
other  competent  evidence. 

The  greater  number  of  the  grants  which  have 
come  before  this  court  for  examination  have 
belonged  to  the  second  class.  They  have  us- 
ually designated  the  land  ceded  by  the  general 
name  of  the  valley  or  locality  where  situated, 
with  a  clause  annexed  that  the  concession  was 
limited  to  the  specific  quantity  mentioned,  and 
that  the  magistrate  of  the  vicinage,  of  whom 
possession  was  to  be  solicited,  should  cause  the 
same  to  be  surveyed,  and  that  any  surplus  ex- 
isting should  be  reserved  for  the  use  of  the  na- 
tion. 

When  the  first  grant  of  this  kind  was  pre- 
sented for  the  consideration  of  this  court,  in 
the  Fremont  case,  17  How.  542,  558,  15  L.  ed. 
241-246,  which  was  for  ten  leagues  within  a 
tract  of  much  greater  extent,  it  was  objected 
that  the  grant  was  void  for  uncertainty  of  de- 
scription, and  that  no  interest  passed  to  the 
grantee  until  the  quantity  was  surveyed  and 
severed  by  known  boundaries  from  the  public 
domain;  but  the  court  held  the  objection  un- 
tenable, and  that,  as  between  the  Government 
and  the  grantee,  the  latter  had  a  vested  inter- 
est in  the  quantity  of  land  mentioned.  "The 
right  to  so  much  land,"  said  the  Chief  Justice, 
in  delivering  the  opinion  of  the  court,  "to  be 
afterwards  laid  off  by  official  authority  in  the 
territory  described,  passed  from  the  Govern- 
ment to  him  by  the  execution  of  the  instru- 
ment granting  it."  And  in  support  of  the  prin- 
ciple asserted,  the  court  cited  the  case  of  Ruth- 
erford V.  Greene,  reported  in  2  Wheat.  106, 
which  arose  upon  an  Act  of  the  State  of  North 
Carolina,  passed  in  1782;  providing  that 
twenty-five  thousand  acres  of  land  should  be 
allotted  and  given  to  General  Greene  and  his 
heirs,  within  the  bounds  of  a  tract  reserved  for 
the  use  of  the  army,  to  be  laid  off  by  commis- 
sioners appointed  for  that  purpose.  The  com- 
missioners, in  pursuance  of  the  Act,  allotted 
the  twenty-five  thousand  acres,  and  caused  the 
334*]  quantity  to  be  surveyed  *off,  and  the  sur- 
vey to  be  returned  to  the  proper  office,  and  the 
question  upon  which  the  case  turned  related 
to  the  validity  of  the  title  of  General  Greene, 
and  the  date  at  which  it  commenced.  The 
court  held  that  the  general  gift  of  twenty-five 
thousand  acres  lying  in  the  territory  reserved, 
became  by  the  survey  a  particular  gift  of  the 

Siantity  within  the  survey,  and  concluded  an 
aborate  examination  ef  the  title  by  stating 
that  it  was  the  clear  and  unanimous  opinion  of 
the  court  that  the  Act  of  1782  vested  a  title  in 
General  Greene  to  the  twenty-five  thousand 
acres  to  be  laid  off  within  the  boundaries  desig- 
nated, and  that  the  survey,  made  in  pursuance 
goa 


of  the  Act,  gave  precision  to  that  title,  and  at- 
tached it  to  the  land  surveyed. 

And  this  court,  in  deciding  the  Frr»niont  case, 
observed  in  reference  to  this  case  of  Rutherford 
V.  Greene  [supra],  that  "It  recognizes  as  m 
general  principal  of  justice  and  municipal  law, 
that  such  a  grant  for  a  certain  quantity  of 
land  by  the  Gk^vemment,  to  be  afterwards  sur- 
veyed and  laid  off  within  a  certain  territory, 
vests  in  the  grantee  a  present  and  immediate 
interest.  In  the  language  of  the  court,  the  gen- 
eral gift  becomes  a  particular  gift  when  the 
survey  is  made;  and  when  this  doctrine  has 
been  asserted  in  this  court,  upon  the  general 
principles  which  courts  of  justice  apply  to 
such  grants  from  the  public  to  an  individual, 
good  faith  requires  that  the  same  doctrine 
should  be  applied  to  grants  made  by  the  Mex- 
ican Government,  where  a  controversy  arises 
between  the  United  States  and  the  Mexican 
grantee." 

Under  Mexico  the  measurement  and  segrega- 
tion from  the  public  domain  of  the  quantity, 
specified  in  this  class  of  grants,  could  only  be 
made  by  the  officers  of  the  Government.  A 
measurement  by  the  grantee  was  inoperative 
for  any  purpose.  Although  a  general  posses- 
sion of  the  land  ceded  was  permitted  in  Cali- 
fornia before  the  official  measurement,  the 
grantee  acquired  by  such  possession  no  abso- 
lute right  to  the  tract  occupied,  or  any  interest 
which  could  control  the  action  of  the  officers  of 
the  Government  in  the  segregation  of  the 
•land.  A  private  survey  was  as  ineffec-  [•ajs 
tual  under  the  former  Government  as  under  the 
present  Government.  The  right,  which  the 
former  Government  reserved  to  itself  over  the 
survey,  passed,  with  all  other  public  rights,  to 
the  United  States  upon  the  cession  of  the 
country,  and  is  now  to  be  exercised  in  pursa- 
ance  of  their  laws.  Rutherford  v.  Greene 
[supra]. 

Now,  if  we  consider  the  present  case  in  the 
light  of  these  views,  we  shall  find  little  diffi- 
culty in  its  disposition.  The  grant  here,  like 
the  one  in  the  Fremont  case,  is  a  grant  by 
quantity.  It  was  made  under  the  same  law 
and  regulations,  and  like  that,  was  subject  to 
the  approval  of  the  Departmental  Assembly, 
and  has  certain  conditions  annexed.  It  was 
issued  to  Luis  Arenas  and  John  Roland,  on  the 
6th  of  May,  1846,  by  the  then  Governor  of  Cal- 
ifornia. A  petition  for  the  land  had  been  pre- 
sented by  them  to  him  on  the  5th  of  May,  and 
the  same  day  he  made  an  order  on  its  margin 
directing  a  decree  of  concession,  and  the  iasue 
of  a  grant  to  the  parties.  On  the  subsequent 
day,  the  6th,  a  formal  decree  was  sisned  by  him 
declaring  the  petitioners  owners  of  Uie  land*  and 
directing  a  grant  to  be  issued,  which  would  se- 
cure to  them  the  property.  The  grant  f<d- 
lowed.  The  petition,  the  marginal  order,  the 
decree  of  concession,  and  the  draft  of  the  grant, 
are  in  the  Mexican  archives  now  in  the  custody 
of  the  Surveyor-General  of  the  United  States 
for  California.  Traced  copies  of  these  inatro- 
ments,  and  the  original  grant  issued,  were  pr»- 
d^ed  by  the  claimants  before  the  land  oora- 
missioners  and  in  the  district  court.  Their  gen- 
uineness and  authenticity  were  not  disputed 
in  either  tribunal.  The  issue  of  the  grant  by 
the  Governor  was  admitted  in  the  written  stip- 
ulation of  the  counsel  of  the  Government. 
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Seyeral  yean  prerloui  to  the  issue  of  this 
grant  to  Roland  and  Arenas,  a  grant  of  two 
square  leagues  in  the  place  called  Las  Animas 
had  been  made  to  one  Thomas  Brown,  from 
whom  the  property  by  yarious  mesne  conTcy- 
ances  had  passed  to  one  Charles  Weber;  and  a 
grant  of  about  the  same  Quantity  in  the  place 
336*]  called  Cafiada  de  Paia  had  been  *made  to 
Jos4  Bemal  and  others.  For  the  surplus  land 
remaining  in  these  places,  after  satisfying  the 

Srerious  grants,  including  lands  of  the  Cerro 
blorado,  within  the  jurisdiction  of  the  same 
pueblo,  to  make  up  the  amount  of  nine  leagues, 
the  petition  of  Roland  and  Arenas  was  nresent- 
ed,  and  the  grant  to  them  was  issued.  Ko  map 
of  the  land  solicited  accompanied  the  petition, 
but  the  petitioners  offered  to  furnish  a  map  to 
the  governor  at  a  convenient  time,  that  is, 
whenever  there  might  be  occasion  for  its  use. 
The  grant,  after  reciting  the  petition,  and 
that  the  necessary  steps  had  been  taken  and  in- 
quiries made,  proceeds  to  state,  that  the  Gov- 
ernor, by  a  decree  of  that  day,  in  the  exercise 
of  the  powers  with  which  he  was  invested  by 
the  Supreme  Government,  and  in  the  name  of 
the  Mexican  Nation,  had  declared  and  did  de- 
clare the  parties  owners  in  full  property  of  the 
land  solicited,  describing  it  as  in  the  petition, 
in  conformity  with  the  Law  of  1824  and  the 
Regulations  of  1828,  subject  to  the  approval  of 
the  Departmental  Assembly  and  certsln  condi- 
tions annexed. 

The  instrument  purports  on  its  face  to  trans- 
fer a  full  title  to  the  property  solicited.  If 
valid  when  issued,  it  passea,  according  to  the 
decision  in  the  Fremont  case,  to  the  grantees  a 
present  and  immediate  interest  in  the  quantity 
of  land  specified,  to  be  subsequently  laid  on 
by  official  authority.  And  this  brings  us  to 
the  questions,  whether  there  was  an^hing  in 
the  action  of  the  Governor  or  of  the  grantees 
previous  to  its  issue,  which  impaired  its  valid- 
ity; and  if  the  instrument  was  valid  when  is- 
sued, whether  there  was  any  such  subsequent 
disregard  of  its  conditions  as  to  work  its  for- 
feiture. 

That  the  Governor,  under  Mexico,  was  ^au- 
thorized to  make  grants  of  land  in  the  Depart- 
ment of  California  is  not  questioned;  and  that 
the  instrument  produced  in  this  case  is  genuine 
and  was  issued  oy  him  is  admitted.  But  it  is 
said  that  the  grantees  did  not  accompany  their 
petition  with  a  map  of  the  land  solicited,  and 
that  the  Governor  did  not  make  an^  inquiries 
as  to  the  qualifications  of  the  petitioners,  and 
the  condition  of  the  land,  as  required  by  the 
237*]  Regulations  *of  1828,  which  were  adopted 
to  carry  into  effect  the  Colonization  Law  of 
1824. 

It  is  true  that  the  regulations  provided  that 
a  map  of  the  lands  solicited  should  accompany 
the  petition,  but  a  compliance  with  the  nrovi- 
sion  was  not  exacted  in  all  cases.  Hie  dover- 
nora  exercised  a  discretionary  power  of  dispens- 
ing with  it  under  special  circumstances.  No 
motive  existed  for  insisting  upon  its  presenta- 
tion wjkva  the  information,  which  it  was  de- 
signed to  impart,  was  already  in  the  public  ar- 
chrves  open  to  the  inspection  of  the  Governor; 
and  meh  information  existed  there  in  the 
present  case.  At  any  rate,  the  Governor  was 
satisfied  with  the  offer  of  the  petitioners  to 
furnish  a  map  at  the  proper  time  subsequently. 
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As  was  said  in  the  Fremont  case,  fn  answer  to 
an  objection  of  a  similar  character,  'The  court 
could  not,  without  doing  injustice  to  individ- 
uals, give  to  the  Mexican  laws  a  more  narrow 
and  strict  construction  than  they  received  from 
the  Mexican  authorities  who  were  instructed 
with  their  execution."  17  How.  601,  16  L.  ed. 
247. 

It  is  also  true  that  the  regulations  provided 
that  the  Governor,  upon  receiving  a  petition  for 
land,  should  proceed  to  obtain  the  necessary  in- 
formation  as  to  the  qualifications  of  the  peti- 
tioner and  the  character  of  the  land.  But  ther 
did  not  prescribe  any  particular  mode  by  whid 
this  information  should  be  acquired.  It  might 
have  been  obtained  by  the  Governor  from  his 
own  investigations,  or  he  might,  as  stated  in 
the  regulations,  if  that  course  were  preferred, 
consult  the  appropriate  municipal  authority, 
which  was  that  of  the  district,  whether  any  ob- 
jection existed  to  making  the  grant.  Jn  some 
instances,  as  in  the  case  of  Sutter|  the  char- 
acter of  the  petitioner,  and  of  the  land  solicit- 
ed, were  matters  of  general  notoriety.  U.  8.  T. 
Sutter,  21  How.  172,  10  L.  ed.  119;  The  Suttek- 
case,  2  Wall.  503,  17  L.  ed.  881.  The  objection 
appears  to  proceed  upon  the  idea  that  a  formal 
reference  to  the  local  magistrate,  and  a  report 
from  him,  were  essential  to  give  the  informa- 
tion required.  This  course  was  usually  adopt- 
ed, but  it  was  not  *essentiaL  The  grant  [*a38 
in  this  case  recites  that  the  necessary  steps  had 
been  taken,  and  inquiries  made,  and  something 
more  than  mere  surmises  at  this  day  are  neces- 
sary to  show  that  the  recital  is  false.  U.  S.  ▼. 
Johnson,  1  Wall.  329, 17  L.  ed.  699. 

There  is  nothing  in  these  objections  which 
touches  the  validity  of  the  instrument  at  the 
time  it  issued.  And  the  clause  subjecting  the 
grant  to  the  approval  of  the  Departments  As- 
sembly did  not  prevent  the  title  from  passing 
to  the  grantees  upon  the  execution  of  the  in* 
strument.    Such  approval  was  not  a  condition 

i)recedent  to  the  vesting  of  the  title.  Acoord- 
ng  to  the  Regulations  of  1828,  the  authority  to 
make  grants  of  land  in  California  was  lodged 
solely  with  the  Governor.  It  was  not  shared 
by  mm  with  the  Assembly.  That  body  only 
possessed  the  power  to  approve  or  disapprove 
of  grants  made  by  him.  Until  such  approval 
the  estate  granted  was  subjected  to  be  defeat- 
ed. With  such  approval  the  grant  became,  as 
it  was  termed  in  the  rqo^ations,  "definitively 
valid  ;**  that  is,  it  ceased  to  be  defeasible,  and 
the  estate  was  no  longer  liable  to  be  devested, 
except  by  proceedings  for  breach  of  its  other 
conditions. 

Besides  it  was  the  duty  of  the  Governor,  and 
not  of  the  grantee,  to  submit  to  the  Assembly 
grants  issued  by  him  for  tiieir  approbation. 
His  neglect  in  this  respect  suspended  the  de- 
finitive validity,  as  it  was  termed,  of  the 
grants;  that  is,  it  prolonged  the  liability  of  the 
estate  to  be  defeated  by  the  action  of  the  As- 
sembly, and  of  the  Supreme  Government  there- 
on, to  which  the  matter  was  referred  in  case 
the  approval  of  the  Assembly  was  not  ob- 
tained; and  no  other  consequence  followed.  His 
neglect  was  not  permitted  to  operate  to  de- 
vest the  grantees  of  the  estate  already  vested 
in  them.  U.  8.  v.  Reading,  18  How.  4,  16  L. 
ed.  292;  U.  8.  t.  Vaca,  18  How.  660,  16  L.  ed. 
486;  U.  a  T.  Larkin,  18  How.  668.  16  L.  ed. 
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486;  U.  8.  T.  Oervr  ilea,  18  How.  553,  16  L. 
ed.  484;  U.  S.  ▼.  Julmson,  1  Wall.  320,  17  L. 
ed.  598.  In  manv  instances  yean  elapsed  )t>e- 
fore  the  approval  was  obtained,  although  the 
grantees  were  in  the  meantime  in  the  posses- 
sion and  enjoyment  of  the  property;  and  in 
many  instances  no  approval  was  had  previous 
to  the  conquest. 

a39*]  *The  grant  being  valid  at  the  time  of 
its  issue,  has  there  been  any  such  disregard  of 
the  conditions  annexed  as  to  work  its  for- 
feiture? The  objection  taken  is  that  the  gran- 
tees never  applied  to  the  proper  magistrate  for 
official  delivery  of  possession,  as  provided  in 
the  second  condition;  and  that  they  never  en- 
tered upon  the  land.  The  objection  applies  on- 
ly to  the  period  intervening  between  the  date 
of  the  grant,  and  the  time  when  the  country 

gassed  under  the  jurisdicticm  of  the  United 
tates.  The  question  is,  what  right  did  the 
grantees  acquire  in  the  land  from  the  Mexican 
authorities?  The  court  cannot  inquire  into  any 
acts  or  omissions  by  them  since  those  author- 
ities were  displaced.  It  is  not  authorized  to 
pronounce  a  forfeiture  for  anything  done,  or 
anything  omitted  by  them  since  that  period. 
Now,  the  militaiy  forces  of  the  United  States 
took  possession  of  Monterey,  an  important 
town  of  California,  tti  the  7th  of  July,  1846, 
and  within  a  few  weeks  afterwards  occupied 
the  principal  portions  of  the  country;  and  this 
occupation  continued  until  the  Treaty  of  Peace. 
On  that  date,  therefore,  the  authority  and  ju- 
risdiction of  Mexican  officials  are  considered  as 
having  terminated.  The  Political  Department 
of  the  Government,  at  least,  has  designated 
that  day  as  the  period  when  the  conquest  of 
California  was  completed,  and  the  judiciary,  in 
this  respect,  follows  the  action  of  the  Political 
Department.  U.  8.  v.  Yorba,  1  Wall.  423,  17 
L.  ed.  637. 

Between  the  date  of  the  grant  under  consid- 
eration and  the  period  thus  designated,  only 
sixty-one  days  ela^d.  There  are  very  few  in- 
stances of  ^ants  m  California  where  a  juridi- 
cal possession  was  delivered  to  the  grantees 
within  a  period  as  limited  as  this  after  their  is- 
sue. In  many  instances  years  elapsed  before 
this  proceeding  was  had;  and  in  many  in- 
stances no  juridical  possession  was  ever  deliv- 
ered previous  to  the  conquest. 

In  the  case  at  bar  it  was  impossible  for  the 
magistrate  to  deliver  such  possession  until  the 
previous  grants  to  Weber  and  Bemal,  in  the 
same  general  locality,  had  been  surveyed 
340*]  *and  severed  from  the  public  domain,  li 
was  for  the  surplus  in  that  territory,  remain- 
ing after  the  quantities  granted  to  them  had 
been  satisfied,  that  the  present  grant  called. 
What  part  of  the  general  tract  occupied  by  the 
previous  grantees  would  be  finally  set  apart  to 
them,  could  not  be  known  until  the  official 
measurement.  The  grantees  in  this  case  were, 
therefore,  necessarily  compelled  to  await  the 
action  of  the  elder  grantees;  and  no  action  was 
ever  taken  by  them  to  segregate  the  quantity 
granted  to  them  previous  to  the  conquest. 

This  want  of  segregation  of  the  (quantities 
claimed  by  the  previous  grantees  furnishes  also 
an  excuse  to  the  gran^-^es  here  for  not  entering 
upon  the  land  without  the  delivery  of  juridical 
possession.  To  have  made  such  entry  would 
have  been  to  intrude  upon  the  possessions  of 
others.  They  could  not  of  themselves  have  un- 
904 


dertaken  to  determine  what  part  of  the  genera] 
tracts  should  be  set  apart  to  the  earlier  gran- 
tees, and  appropriate  the  balance  as  the  sur- 
plus to  which  they  were  entitled. 

But  independent  of  the  considerations  stated, 
it  is  a  sufficient  answer  to  the  objection  to  say, 
that  mere  neglect  to  comply  with  the  condition 
did  not  of  itself  work  a  forfeiture  of  the  gran- 
tees' right  under  the  Mexican  law.  The  neglect 
of  a  grantee  to  apply  for  or  to  take  possession, 
if  unreasonably  prolonged,  only  left  the  land 
open  to  denouncement  by  other  partiea.  The 
interest  of  a  grantee  could  not  be  devested  un- 
der the  Mexican  law  any  more  than  at  the  com- 
mon law,  upon  mere  allegations  or  sormiaea. 
Some  formal  and  regular  proceedings  were  re- 
quired to  effect  such  devestiture,  and  under  the 
Mexican  law  these  had  their  inception  in  what 
is  termed  a  denouncement  by  a  party  desiroos 
of  obtaining  the  land.  An  investigation  then 
followed  whether  or  not  the  condition  had  been 
complied  with,  or  so  disregarded  as  to  justify  a 
decree  of  forfeiture.  Without  such  inquisition 
and  decree  the  title  did  not  revert  to  the  gov- 
ernment, nor  was  the  land  subject  to  be  re- 
granted. 

The  object  of  the  colonization  laws  and  reg- 
ulations of  Mexico  was  the  settlement  of  tlie 
vacant  lands  of  the  Republic,  *and  grants  [*a4X 
were  usually  made  to  accomplish  this  purpose* 
without  other  consideration.  But  the  public, 
as  observed  in  the  Fremont  case,  ''had  no  in- 
terest in  forfeiting  them  even  in  these  cases, 
unless  some  other  person  desired,  and  was 
ready  to  occupy  them,  and  thus  carry  out  the 
policy  of  extending  its  settlements."  Fremont 
V.  U.  8.  17  How.  561,  15  L.  ed.  247. 

The  several  cases  cited  by  counsel,  where  the 
absence -of  possession  and  the  omission  of  |nx>- 
ceedings  usually  taken  in  obtaining  concessions 
of  land,  are  noticed  and  made  grounds  of  ob- 
jection to  a  confirmation,  have  no  application. 
They  are  cases  where  the  grants  produced  were 
unaccompanied  by  any  archive  evidence,  and 
the  attempt  was  made  to  uphold  them  by  evi- 
dence of  the  recollections  of  witnesses.  Thus, 
in  the  Cambuston  case,  20  How.  59,  15  L.  ed. 
828,  the  alleged  grant  produced  was  unknown 
to  any  person  beside  tne  grantee  and  an  in- 
terested party  until  July,  1850,  although  bear- 
ing date  in  May,  1846,  and  no  trace  of  its  exist- 
ence was  found  in  the  archives  of  the  country. 

So  in  the  Castro  case,  24  How.  346,  16  L.  ed. 
659,  the  instrument  produced  as  a  grant  first 
made  its  appearance  in  June,  1849,  though 
dated  in  April,  1846,  and  was  not  sustained  by 
a  single  document  in  the  archives.  The  absence 
of  all  traces  of  the  grants,  where  evidence 
would  usually  be  found,  if  it  had  existed,  nat- 
urally created  a  strong  presumption  against 
their  validity,  which  could  not  be  overcome  by 
testimony  resting  on  the  uncertain  recollecUoiis 
of  Mexican  officials. 

There  having  been  no  forfeiture  of  the  gran- 
tees' interest  in  the  present  case,  nor  any  sudi 
disregard  of  the  conditions  annexed  to  their 
grant  as  to  have  justified  a  forfeiture,  the 
claimants  under  the  grant  are  entitled  to  a  con- 
firmation. The  interest  which  passed  by  Uie 
grant,  whether  it  be  regarded  as  a  legal  title, 
imperfect  in  its  character,  and  to  be  perfected 
by  a  subsequent  official  survev  and  segrega- 
tion of  the  quantity  designated,  or  as  a  mere 
equitable  or  inchoate  titfe,  constituted  PJOP' 
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ertj  which  the  United  States  were  bound  to 
protect  \y  the  stipulations  of  the  Treaty  of 
Cession.  That  Treaty  provides  for  the  protec- 
a4a*j  tion  of  the  rights  of  property  *of  the  in- 
habitants of  the  ceded  territory.  And,  inde- 
pendent  of  the  Treaty,  they  were  entitled  to 
such  protection  by  the  law  of  nations,  accord- 
ing to  which,  as  said  by  this  court  in  Strother 
T.  Lucas,  12  Pet  436,  "The  rights  of  property 
are  protected  even  in  the  case  of  a  oonquerea 
country,  and  held  sacred  and  inviolable  when 
It  is  ceded  by  treaty,  with  or  without  any  stip- 
idation  to  such  effect." 

By  the  term  "property,"  as  applied  to  lands, 
all  titles  are  embraced,  legal  or  eauitable,  per- 
fect or  imperfect.  It  was  so  held  by  this  cooit 
In  the  case  of  Soulard  ▼.  U.  S.  4  Pet.  511,  when 
considering  the  import  of  the  term  in  a  stipu- 
lation contained  in  the  Treaty  bv  which  Louisi- 
ana was  acquired,  providing  that  the  inhab- 
itants of  that  territory  shoidd  be  protected  in 
the  enjoyment  of  their  property.  **It  compre- 
hends,'' said  the  court,  '^every  species  of  title, 
inchoate  or  complete.  It  is  supposed  to  em- 
brace those  rights  which  are  executoiy  as  well 
as  those  whi<m  are  executed.  In  this  respect 
the  relation  of  the  inhabitants  to  their  govern- 
ment is  not  changed.  The  new  government 
takes  tiie  place  of  that  which  has  passed  away. 

It  follows  from  the  views  we  have  expressed 
that  the  appellants  possessed  under  the  g^nt 


in  this  case,  at  the  date  of  the  cession  of  Call 
fomia  to  the  United  States,  a  right  of  property 
in  the  land  granted  and,  as  a  consequence,  thai 
their  claim  u  valid  and  should  be  confirmed. 

The  decree  of  the  District  Court  must,  there- 
fore, be  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  oonfirminff  the 
claim  of  the  petitioners;  and  it  is  so  ordered. 

lir.  Justice  Davis,  dissenting: 

I  am  unable  to  concur  in  the  decree  of  the 
court  in  this  case,  and  as  the  claim  embraces  a 
large  tract  of  country  which  is  a  part  of  the 
14^]  public  domain,  if  this  claim  is  not  *8us- 
tainable,  I  think  it  proper  to  stats,  as  briefly 
as  possible,  the  grounds  of  my  dissent.  Similar 
claims  have  b^n  so  frequently  before  the 
court,  that  any  extended  discussion  of  the 
geneiml  rules  of  law  applicable  to  them  is  not 
necessary,  as  these  nues  have  been  so  often 
explained  in  our  reported  decisions.  It  is  clear 
that  valid  claims  should  be  confirmed,  and 
squally  clear  that  those  of  a  contrary  character 
should  be  rejected.  Tested  by  the  rules  of  law 
established  by  this  court  in  analogous  cases, 
I  am  of  opinion  that  the  claim  of  the  appel- 
lants is  invalid.  The  Mexican  authority  was 
overthrown  in  California  on  the  7th  of  July, 
1846,  but  the  history  of  the  times  made  it  clear 
to  every  intelligent  man  for  a  considerable 
period  before  this  date,  that  the  country  would 
pass  to  the  jurisdiction  of  the  United  States. 
burinff  this  period  grants  of  land  were  made 
verr  mely  by  Pio  Pico,  the  acting  Governor, 
and  the  records  of  this  court  show  that  many 
of  these  grants  were  invalid  and  fraudulent. 
Doubtless,  srants  were  made  by  him  within 
that  time  which  were  valid,  but  aJl  must  agree, 
[  think,  that  every  grant  which  bears  his  sig- 
nature should  be  examined  with  the  most 
careful  scrutiny.  By  the  record  in  this  case,  it 
appears  that  the  petition  for  this  grant  is  dat- 
ed the  5th  day  of  May,  1846,  and  the  grant, 
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if  anv  were  made,  was  on  the  following  day, 
and  did  not  comply  with  the  requirements  of 
the  law  conferring  power  on  the  GoTsraor  of 
California  to  grant  lands.  The  Mexican  law, 
to  make  a  title  valid,  required  it  to  be  evi- 
denced by  certain  written  instruments  which, 
taken  together,  constitute  an  espediente*  The 
espediente,  when  complete  (as  decided  by  this 
court),  consisted  of  a  petition,  with  a  disefio 
or  map  annexed;  a  marginal  decree  referring 
the  petition  to  a  local  ofilcer  to  report  whether 
the  land  was  vacant  and  grantable,  and  the 
petitioner  a  proper  person  to  obtain  the  bounty 
of  the  Government;  the  report  of  that  officer 
on  these  subjects,  called  an  informs;  the  de- 
cree of  concession  and  a  copy  or  duplicate  of 
the  grant,  as  the  original  was  delivered  to  the 
petitioner.  It  was  m  express  terms  required 
by  the  Mexican  law,  that  the  petitions  for 
lands,  and  the  ffrants,  with  maps  annexed 
'should  be  recorded.  Knight's  case,  1  [*a44 
Black,  228,  17  L  ed.  76.  It  was  insisted  that 
the  papers  which  were  produced  in  this  case 
before  the  commissioners,  constituted  iueh  an 
espediente,  but  if  it  be  conceded  the  papers 
are  of  Mexican  authority,  they  do  not  contain 
any  disefio  or  map,  or  reference  to  the  local  of- 
ficer, or  his  report  thereon.  There  could  be  no 
record  of  the  petition  and  grant  with  the  amp 
of  the  land  granted,  because  no  map  of  any 
kind  was  annexed  to  the  petition,  imd  there 
is  no  evidence  in  the  recora  that  any  part  of 
the  espediente  was  recorded  as  required  by 
Mexican  law.  Grants  of  this  kind  were  made 
subject  to  the  approval  of  the  Department  As- 
sembly, but  there  Is  nothing  to  show  an  at- 
tempt, even,  to  comply  with  this  requirement. 
On  the  contrary,  there  is  every  reason  to  con- 
clude that  it  never  was  presented  td  that  As- 
sembly, as  it  is  well  known  that  there  were 
a  large  number  of  grants  made  about  that  time 
which  were  presented  and  approved,  and  as 
this  one  was  not  approved,  the  inference  is  fair 
and  reasonable  that  it  was  never  presented  for 
approval.  It  also  appears  that  no  judicial 
measurement  of  the  land  was  made,  nor  posses- 
sion of  it  taken  by  the  supposed  grantees,  as 
required  by  the  Mexican  law,  and  the  condi- 
tions of  the  grant. 

The  documents  offered  in  evidence  are  not 
shown  by  any  competent  proof  to  be  Mexican 
documents.  The  court  in  its  opinion  describes 
them  as  having  been  produced  from  the  public 
archives,  and  this  statement  might  create  the 
impression  that  the  espediente  under  consid- 
eration came  from  the  Mexican  arehives.  This 
cannot  be  so,  as  the  number  of  the  espediente 
proves,  beyond  a  doubt,  that  it  is  one  of  those 
papers  found  in  the  custom-house  at  Monterey 
the  latter  part  of  the  vear  1847,  or  the  fore 
part  of  the  year  1848,  which  were  subsequently 
included  in  Hartnell's  Index. 

This  index  is  not,  and  never  has  been,  re- 
garded as  a  Mexican  document.  Knight's  case 
[supra].  Since  the  decision  of  Castro's  case, 
24  How  349,  16  L.  ed.  660,  this  court,  until 
now,  as  I  suppose,  has  adhered  to  the  princi- 
ple, that  whoever  claims  title  to  land  in  Cali- 
fornia under  a  grant  *from  a  Mexican  [*a45 
Governor,  must,  as  a  general  rule,  produce  the 
grant  and  show  that  it  came  from  the  public 
archives  of  land  titles  in  the  proper  office  of 
that  department,  or  that  It  was  found  ia 
Jinieno's  Index,  or  that  it  was  recorded  In  the 
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Toma  de  Rason.  It  is  true,  in  that  om6»  CShief 
Justice  Tane^  said  that  secondary  evidenoe 
eould  be  received,  when  it  appeared  that  the 
grant  had  been  properly  made,  and  that  the 
papers,  or  some  of  them,  in  the  office  where 
they  were  kept,  had  been  lost  or  mislaid,  but 
the  court  held  that  a  party  setting  up  a  grant 
by  such  proofs,  must  also  show  that  there  was 
a  judicial  survey  of  the  land,  and  that  the 
supposed  p;rantees  took  actual  possession  of  it, 
and  exercised  acts  of  ownership  over  it,  before 
the  change  of  iurisdiction.  There  are  a  number 
of  oases  in  which  the  same  rule  is  laid  down 
(some  of  earlier  and  others  of  later  date  than 
Osstro's  case),  and  it  seems  to  me  they  ought 
to  control  the  decision  of  this  case.  U.  S.  v. 
Oambuston,  20  How.  59,  16  L.  ed.  828;  Fuentes 
T.  U.  S.  22  How.  446,  16  L.  ed.  376;  U.  S.  T. 
Bolton,  23  How.  341,  16  L.  ed.  669;  White  v. 
U.  S.  1  WalL  660,  17  L.  ed,  698;  Pico  t.  U.  & 
2  WaU.  279,  17  L.  ed.  856. 

No  possession  of  anjr  kind  is  proved  in  this 
ease,  and  the  authenticity  of  this  grant,  eover- 
ing  an  area  of  over  forty  thousand  acres  of 
land,  depends  on  the  testimony  of  a  single  wit- 
ness, unsupported  by  any  proof,  ezoept  the 
imperfect  or  mutilated  espediente  found  amonff 
a  mass  of  loose  papers  on  the  floor  of  one  of 
the  rooms  of  the  custom-house  at  Monterey, 
after  the  Mexican  officials  had  fled,  on  the 
approach  of  our  forces. 

Possession  is  essential  in  such  a  case  to  es- 
tablish an  equity,  and  as  none  is  proved,  the 
claimant  has  no  equity,  and  in  my  judgment 
the  decree  ought  to  be  affirmed. 

Mr.  Justice  Clifford  and  Mr.  Justice  Swajme 
eoncur  in  this  dissent. 


HENRY  R.  HAZLEHUR8T  and  l^HUiam  D. 

Weigand,  Appt., 

T. 

THE  STEAMER  LULU,  The  New  York  Guar- 
anty and  Indemnity  Gompany,  Claimants. 

(See  a  a  "The  Lulu"  10  WalL  192-204.) 

Master's  right  to  procure  repairs  or  supplies  in 
a  foreign  port—lender  must  ascertain  necess- 
ity—defense to  such  claim — necessity  fof 
endit,  presumed. 

Where  repairs  or  supplies  In  a  foreign  port  or  s 
port  of  another  State  are  necessary  to  render  the 
ship  or  Tessel  seaworthj,  or  to  enable  her  to  prose- 
cute her  yojsge,  the  master  Is  authorised  to  pro- 
cure them,  either  on  the  credit  of  the  vessel  or 
that  of  her  owners. 

Bessonable  diligence  most  be  exercised  bj  the 
merchant  or  lender,  to  ascertain  that  the  repairs 
and  sapplles  were  necesiary. 

Proof  of  fsllare  to  Institute  Inqnlrles  as  to 
whether  the  master  had  fonds  Is  no  defense  to 
such  claim  for  repairs  or  supplies  even  If  the 
master  had  fonds,  unless  that  fsct  was  known  to 
the  libelant  or  such  facts  and  circumstances  were 
known  to  him  as  were  suiBclent  to  put  him  on 
Inoulrj. 

Necessity  for  credit  must  be  presumed  where  It 
appears  thst  the  repairs  and  sapplles  were  ordered 
by  the  master,  and  that  they  were  necessary  for 
the  ship. 

[No.  216.] 
Argued  Not.  9,  1870.    Decided  Nov.  21  1870. 

APPEAL  from  the  Orcuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  libels  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict ol  Maryland  by  the  appellanta,  to  leooTor 


the  ralue  of  eertain  rmirs  to  the  »i^n— , 
Lulu.  A  deeree  was  entered  in  that  court  fai 
favor  of  the  libeUmta,  wbidi  was  reTersed, 
upon  appeal,  by  the  circuit  court  t  whereupoo 
the  libelants  took  an  appeal  to  this  court. 

The  ease  is  fully  stated  in  the  opinion  of  tks 
court. 

Messrs.  OrriUa  Horwits  and  Geo.  H.  Wl- 
liams,  for  appellants: 

The  repairs  done  to  the  ressel  by  the  appel- 
lants were  all  done  by  the  direction  and  at  the 
instance  of  the  master,  whose  approval  is  At- 
tached to  the  bilL  They  were  ordered  oo  tlw 
credit  of  the  ship.  The  repairs  were  theoi  nee- 
essary  by  implication  of  law.  The  Grapeahoi 
(ante,  661). 

They  were  also  necessary,  in  point  of  fact, 
to  enable  the  veasel  to  proceed  on  her  Toyage. 
In  regard  to  these  facts  there  is  no  oonmet  of 
evidence.  The  steamer  was  owned  and  enroltod 
in  New  York.  Baltimore  was  not,  iimniar% 
her  home  port. 

The  general  principles  announced  in.  Tht 
Grapeshot,  declare  that  liens  for  repairs  eaa  be 
enforced  in  admiralty  on  ahowing  that  tiie  re- 
pairs were  furnished  in  a  foreign  port  and  wave 
necessary  to  enable  the  vessel  to  proceed  on  her 
voyage;  that  the  repairs  being  ordered  by  the 
master  on  the  credit  of  the  ship,  implies  the 
necessity.  These  three  facts  combining,  tha 
lien  follows  as  a  matter  of  course,  unless  tbov 
is  proof  by  the  claimants  that  there  were  funda 
in  the  hands  of  the  master  to  meet  the  cost  of 
repairs,  or  that  the  credit  of  the  vessel  was  mi- 
necessary.  No  such  proof  is  furnished  or  at- 
tempted to  be  furnished  by  the  claimant.  The 
record  is  wholly  without  any  such  evidence^  aor 
could  such  evidenoe  have  been  f umisheo. 

But  what  further  appears?  It  is  proved  that 
the  steamer  was  larg^y  in  debt  to  Mr.  KtmKng^ 
the  agent,  at  the  very  time  that  this  bill  was 
contracted,  and  that  he  was  unwilling  to  ad- 
vance any  more  on  her  account.  Not  only, 
therefore*  were  there  no  funds  in  the  handa  of 
the  agent,  but  the  agent  himself  was  unwilliag 
to  trust  the  owners  another  dollar.  Doea  thia 
not  show  the  necessity  for  the  credit  of  the 
vessel  T 

Mr.  Wm.  Meade  Addison,  for  appelleea: 

The  necessity  for  repairs  we  admit;  but  wo 
deny  that  the  credit  was  given  to  the  ship*  or 
that  the  material  men  acted  in  good  faith  and 
made  proper  and  reasonable  inquiry. 

They  Imew  the  vessel  was  earning  freight; 
they  had  seen  her  for  many  months  plying  be- 
tween the  harbors  of  Baltimore  and  CharlesUm. 
They  knew  that  her  expenses  ought  to  be  paid 
out  of  her  earnings;  and  when  they  were  not 
paid  regularly,  as  they  ought  to  have  been,  it 
was  their  duty  to  stop  furnishing  materiala,  or 
else  call  on  the  owners  for  explanations,  or  ad- 
vices whether  they  should  make  further  repairs. 

In  CHara  v.  The  Mary,  Bee,  102,  the  court 
uses  this  language:  '^o  constitute  a  rigtsi  to 
hypothecate  the  ship,  there  must  be  urgent  ne- 
cessity in  a  foreign  port,  and  a  total  want  of 
sufficient  personal  credit."    8  Mod.  244. 

The  power  vested  in  a  master  to  impawn  hk 
owner's  ship  or  goods  for  necMsaries  furnished 
in  a  for^gn  port,  is  a  legal  indulgence  founded 
on  the  urgency  of  the  eaae  and  intended  for  the 
general  benefit  of  commerce. 

"Whero  monej*  aaya  Lard  Baymond,   'is 
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borrowed  on  a  ship  before  the  voyage  is  begun, 
ihe  is  not  answerable  in  the  admiralty."  1  Ld. 
Raym.  578;  2  Ld.  Raym.  982. 

The  law  means  to  favor  the  completion,  not 
the  commencement,  of  a  voyage. 

The  Lulu,  while  obtaining  necessaries  in  the 
Port  of  Baltimore,  made  eleven  distinct  voy- 
ages to  Charleston  and  back. 

These  repairs  and  supplies  were  all  made,  in 
the  language  of  Lord  Raymond,  not  "to  favor 
the  completion  of  a  voyage,"  but  "the  com- 
mencement," of  eleven  distinct  voyages. 

This  is  an  attempted  innovation  upon  the  an- 
cient and  well  established  principles  of  the  ad- 
miralty law.  It  has  no  precedent  to  support 
it;  and  arrayed  against  it  are  the  principles  of 
sound  maritime  policy  and  commercial  fair 
dealing. 

The  court  in  its  decision  in  The  Grapeshot  in 
nowise  impairs  the  force  of  its  language  as  em- 
ployed in  Pratt  v.  Reid,  where  it  says:  These 
maritime  liens  in  the  coasting  business  and  in 
the  business  on  the  lakes  and  rivers,  are  great- 
ly increasing,  and  as  they  are  tacit  and  secret, 
not  to  be  encouraged,  but  should  be  strictly 
limited  to  the  necessities  of  commerce  which 
created  them.  Any  relaxation  of  this  law,  in 
this  respect,  will  tend  to  perplex  and  embarrass 
business  rather  than  furnish  facilities  to  carry 
it  forivard 

Pratt  V.  Reid,  19  How.  361,  15  L.  ed.  661. 

If  the  libelants  ever  had  a  lien,  it  is  lost  by 
their  allowing  the  vessel  to  leave  the  port,  on  so 
many  voyages.    2  Wood.  &  M.  98. 

Mr.  Justice  Gifford  delivered  the  opinion  of 
th<»  court: 

Experience  shows  that  ships  and  vessels  em- 
ployed in  commerce  and  navigation  often  need 
197*]  repairs  and  supplies  in  *course  of  a 
voyage,  when  the  owners  of  the  same  are  ab- 
sent, and  at  times  and  places  when  and  where 
the  master  may  be  without  funds,  and  may 
find  it  impracticable  to  communicate  season- 
ably with  the  owners  of  the  vessel  upon  the 
subject. 

Contracts  for  repairs  and  supplies,  under 
such  circumstances,  may  be  made  by  the  mas- 
ter to  enable  the  vessel  to  proceed  on  her  voy- 
age, and  if  the  repairs  and  supplies  were  neces- 
sary for  that  purpose,  and  were  made  and  fur- 
nished to  a  foreign  vessel  or  to  a  vessel  of  the 
United  States  in  a  port  other  than  a  port  of 
the  State  where  the  vessel  belongs,  the  prima 
facie  presumption  is  that  the  repairs  and  sup- 
plies were  made  and  furnished  on  the  credit  of 
the  vessel  unless  the  contrary  appears  from  the 
evidence  in  the  case. 

Where  it  appears  that  the  repairs  and  sup- 
plies were  necessary  to  enable  the  vessel  to 
proceed  on  her  voyage,  and  that  they  were 
made  and  furnished  in  good  faith,  the  pre- 
sumption is  that  the  vessel,  as  well  as  the  mas- 
ter and  owners,  is  responsible  to  those  who 
made  the  repairs  and  furnished  the  supplies, 
unless  it  appears  that  the  master  had  funds 
on  hand,  or  at  his  command,  which  he  ought 
to  have  applied  to  the  accomplishment  of 
those  objects,  and  that  they  knew  that  such 
was  the  fact,  or  that  such  facts  and  circum- 
stances were  known  to  them  as  were  sufficient 
to  put  them  upon  inauiry  and  to  show  that  if 
they  had  used  due  diligence  in  that  behalf  they 
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might  have  ascertained  that  the  master,  under 
the  rules  of  the  maritime  law,  had  no  author- 
ity to  contract  for  the  repairs  and  supplies  on 
the  credit  of  the  vessel. 

Repairs  and  supplies  amounting  to  $8,796.21, 
as  adjudged  by  the  district  couH;,  were  made 
and  furnished  by  the  various  parties  mentioned 
in  the  record  to  the  steamship,  Lulu,  at  the  re- 
quest of  her  master,  while  she  was  lying  in  the 
Port  of  Baltimore,  and  the  owners  of  the 
steamer  refusing  to  pay  for  the  same,  those 
several  parties,  including  the  appellants  in  this 
case,  filed  separate  libels  against  the  steamer  in 
the  district  court  to  recover  the  amount  of 
their  ^respective  claims.  Monitions  were  [*i98 
issued  in  the  several  suits,  and  the  steamer 
was  arrested  to  answer  to  the  allegations  of  the 
respective  libels. 

Appearance  was  entered  in  each  suit  by  the 
owners  of  the  steamer  as  claimants,  and  on 
their  petition,  and  pursuant  to  the  order  of 
the  court,  the  steamer  was  sold  by  the  Marshal 
and  the  proceeds  of  the  sale  were  paid  into 
the  registry  of  the  coiirt  to  abide  such  further 
order  of  the  court  as  might  be  made  in  the 
respective  causes. 

Answers  were  filed  by  the  claimants  to  the 
several  libels  and  the  suits  were  subsequently 
consolidated,  and  the  order  of  the  court  was  to 
the  effect  that  they  should  be  heard  together. 

Testimony  was  taken  on  both  sides,  and  the 
district  court  entered  a  decree  that  the  several 
libels  filed  in  the  case,  except  one,  '^be  allowed 
as  liens  against  the  steamer  to  the  amount  of 
the  respective  claims,"  and  by  the  decree  of 
distribution  the  court  awarded  to  the  appel- 
lants the  sum  of  $2,337.46,  as  appears  of  record. 

Appeal  was  taken  from  that  decree  by  the 
claimants  to  the  circuit  court  for  the  same  dis- 
trict, where  the  parties  were  again  heard,  and 
the  circuit  court  reversed  the  decree  of  the  dis- 
trict court  and  ordered,  adjudged  and  decrf^ed, 
that  so  much  of  the  fund  in  the  registry  of  the 
court  as  was  applicable  to  the  payment  of  the 
appellant's  claim,  under  the  decree  of  the  dis- 
trict court,  should  be  paid  to  the  claimants  as 
the  owners  of  the  steamer.  Dissatisfied  with 
that  decree,  the  libelants  appealed  from  the 
same  to  this  court  and  now  insist  that  it  ought 
to  be  reversed. 

Prior  to  the  24th  of  August,  1866,  the  title  to 
the  steamer  was  in  the  grantors  of  the  claim- 
ants; but  the  claimants  admit,  in  their  answers, 
that  their  grantors,  as  well  as  themselves,  were 
residents  of  New  York,  and  that  the  Port  of 
New  York  was  the  home  port  of  the  steamer. 
Whatever  title  they  have  was  acquired  by 
virtue  of  a  bill  of  sale  executed  on  that  day, 
and  the  record  shows  that  it  is  duly  recorded 
in  the  custom-house  of  that  port.  Although 
*the  bill  of  sale  is  absolute  in  form  the  [*Z99 
claimants  allege  that  it  was  intended  only  as 
a  mortga^,  but  the  fact  alleged  is  of  no  im- 
portance m  the  decision  of  the  case,  as  it  is 
admitted  that  the  former  owners,  as  well  as 
the  claimants,  were  residents  of  a  State  other 
than  the  one  where  the  repairs  were  made  and 
the  supplies  furnished,  and  that  the  steamer 
belonged  to  a  port  of  the  State  where  her 
owners  resided. 

When  arrested  the  steamer  had  been  engaged 
for  a  period  of  eleven  months  in  carrying  pas- 
sengers and  frei^t  between  the  Ports  of  Balti- 
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more,  in  the  State  of  Maryland,  and  Charles- 
ton, in  the  State  of  South  Carolina,  and  the 
evidence  is  full  to  the  point  that  the  repairs 
made  and  the  supplies  furnished  were  necessary 
to  enable  the  steamer  to  continue  to  make  her 
regular  trips  between  those  ports,  and  to  ful- 
fill the  obli^tions  to  the  traveling  and  com- 
mercial public  which  her  owners  had  contracted. 
Argument  upon  that  topic  is  quite  unnecessary, 
as  the  point  is  conceded  by  the  claimants;  but 
they  deny  that  the  repairs  and  supplies  were 
made  and  furnished  on  the  credit  of  the  steam- 
er, or  that  the  evidence  shows  that  there  was 
any  necessity  for  any  such  credit  to  the  steam- 
er. Full  proof  is  exhibited  that  the  repairs 
were  made  and  the  supplies  furnished  in  the 
several  cases  at  the  request  of  the  master, 
and  there  is  no  proof  whatever  that  he  had  any 
funds  which  he  ought  to  have  applied,  or  which 
he  could  have  applied,  to  accomplish  those 
objects  or  any  other. 

Attempt  is  made  to  show  that  the  agent  of 
the  steamer  had  funds  derived  from  freight 
which  might  have  been  so  applied,  but  the  evi- 
dence in  the  case  fails  to  establish  that  theory 
and  satisfies  the  court  that  he  had  no  funds  of 
the  ox^'ners  and  that  he  was  not  under  any  obli- 
gations to  grant  them  any  further  credit  for 
that  purpose. 

Unless  the  repairs  or  supplies,  as  the  case 
may  be,  are  necessary  to  render  the  ship  or  ves- 
sel seaworthy,  or  enable  her  to  prosecute  her 
voyage,  it  is  quite  clear  that  the  master,  as  be- 
tween himself  and  the  owners,  is  not  authorized 
to  make  any  such  contracts  or  purchases  either 
200*]  an  the  credit  *of  the  vessel  or  her  own- 
ers. Such  necessity  usually  arises  when  the 
ship  or  vessel  is  in  a  port  distant  from  the 
owners,  and  often-times  when  they  have  no 
knowledge  or  means  of  knowledge  as  to  the 
actual  condition  of  the  vessel,  and  it  is  chiefiy 
for  that  reason  that  the  authority  is  reposed 
in  the  master  to  act  in  their  behalf  and  for  the 
best  interest  of  all  concerned;  but  it  should  be 
borne  in  mind  that  his  authority  in  that'  re- 
spect is  limited  to  the  circle  of  duties  which 
that  necessity  requires  should  be  performed 
before  the  owners  can  be  consulted. 

Merchants  are  not  obliged  to  make  advances 
to  the  master,  nor  to  make  repairs  nor  furnish 
supplies  at  his  request,  and  before  they  can 
safely  do  so  they  should  be  reasonably  satisfied 
that  the  vessel  needs  what  the  master  requests 
them  to  make  and  furnish,  as  the  law  supposes 
that  the  vessel  is  in  the  port  where  the  request 
is  made,  and  that  they  have  the  opportunity  of 
making  due  inquiry  and  investigation  upon 
that  point.  2  Pars.  Ship.  329;  Bold  Buccleugh, 
7  Moore,  P.  C.  284;  Roberts,  Adm.  395. 

Subject  to  that  limitation  the  master  is  the 
agent  of  the  owners  for  the  voyage,  and  they 
are  bound  to  the  performance  of  all  lawful  con- 
tracts made  by  him  relative  to  the  usual  em- 
ployment of  the  ship  and  for  repairs  made  and 
supplies  furnished  for  her  use  in  a  foreign  port. 
The  General  Smith,  4  Wheat.  443;  The  Chusan, 
2  Story,  463;  The  Aurora,  1  Wheat.  102. 

Ports  of  States  other  than  those  of  the  State 
where  the  vessel  belongs,  are  for  that  purpose 
considered  as  foreign  ports,  and  the  authority 
of  the  master  in  contracting  for  repairs  and 
supplies  is  not  confined  to  such  as  are  abso- 
lutely or  indispensably  necessary,  but  includes 
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also  all  such  as  are  reasonably  fit  and  proper 
for  the  ship  and  the  voyage.  Where  such  re- 
pairs and  supplies  are  reasonably  fit  and  prop- 
er, the  master,  if  he  has  not  fundsr  and  cannot 
obtain  such  on  the  personal  credit  of  the  own- 
ers, may  obtain  the  same  on  the  credit  of  the 
ship,  either  with  or  without  giving  a  bottomry 
bond,  as  necessity  shall  dictate.  Reasonable 
diligence,  *in  either  event,  must  be  exer-  [*aoi 
cised  by  the  merchant  or  lender  to  ascertain 
that  the  repairs  and  supplies  were  necessary 
and  proper,  as  the  master  is  not  authorized  to 
hypothecate  the  vessel,  unless  such  was  the 
fact  within  the  meaning  of  the  maritime  law. 
The  Paragon,  1  Ware,  322;  The  Fortitude,  3 
Sumn.  228. 

Such  necessity  for  repairs  and  supplies  is 
proved  where  such  circumstances  of  exigencjr 
are  shown  as  would  induce  a  prudent  owner,  if 
present,  to  order  them  or  to  provide  funds  for 
the  cost  of  them  on  the  security  of  the  ship. 
The  Grapeshot  [ante,  C51];  The  Alexander,  1 
W.  Rob.  362;  The  Medora,  1  Sprague,  139. 

Proof  that  the  repairs  and  supplies  were 
necessary  will  not,  in  any  case,  be  sufficient  to 
entitle  the  furnisher  or  lender  to  recover  by  a 
suit  in  rem  against  the  vessel,  if  it  appear  that 
the  master  had  funds  sufficient  to  execute  the 
repairs  and  furnish  the  supplies,  and  that  the 
party  who  made  and  furnished  the  same  knew 
that  fact,  or  that  facts  and  circumstances  were 
known  to  him  sufficient  to  put  him  upon  in- 
quiry, and  to  show  that  if  he  had  used  due 
diligence  he  would  have  ascertained  that  no 
funds  except  such  as  the  master  already  pos- 
sessed were  necessary  for  any  such  purpose. 

Good  faith  is,  undoubtedly,  required  of  a  par- 
ty seeking  to  enforce  a  lien  against  a  vessel  for 
such  a  claim,  but  the  fact  that  the  master  had 
funds  wliich  he  ought  to  have  applied  to  that 
object,  is  no  evidence  to  establish  the  charge  of 
bad  faith  in  such  a  case,  unless  it  appears  that 
the  libelant  knew  that  fact,  or  that  such  facts 
and  circumstances  were  known  to  him  as  were 
sufficient  to  put  him  upon  inquiry  within  the 
principles  of  law  already  explained.  The  Sarah 
Starr,  1  Sprague,  465. 

Express  knowledge  of  the  fact  that  the  mas- 
ter had  sufficient  funds  for  the  purpose,  is  not 
necessary  to  maintain  the  charge  of  bad  faith, 
as  it  is  well  settled  law  that  a  party  to  a 
transaction,  where  his  rights  are  liable  to  be 
injuriously  affected  by  notice,  cannot  willfully 
shut  his  eyes  to  the  means  of  knowledge 
which  he  knows  are  at  hand,  and  thereby  es- 
cape *the  consequences  which  would  [*aoa 
flow  from  the  notice  if  it  had  actually  been  re- 
ceived; or  in  other  words,  the  general  rule  is 
that  knowledge  of  such  facts  and  circumGtanoes 
as  are  sufficient  to  put  a  party  upon  inquiry, 
and  to  show  that  if  he  had  exercised  due  dili- 
gence he  would  ascertained  the  truth  of  the 
case,  is  equivalent  to  actual  notice  of  the  mat- 
ter in  respect  to  which  the  inquiry  ought  to 
have  been  made.  May  v.  Chapman,  16  Meea. 
&  W.  355;  Goodman  v.  Simonds,  20  How.  343, 
15  L.  ed.  934. 

None  of  these  rules,  however,  have  any  ap- 
plication to  a  case  where  the  master  had  no 
funds  which  could  be  applied  to  any  such  ob- 
ject, as  the  party  making  the  repairs  and  fur- 
nishing the  supplies  could  not  know  what  was 
not  true,  in  point  of  fact,  nor  could  he  be  put 
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apon  any  inquiry  in  respect  to  any  supposed 
funds  which  have  no  real  existence. 

Inquiry  certainly  need  not  be  made  as  to 
the  necessity  for  credit,  if  the  master  has  no 
funds  nor  any  other  means  of  repairing  his 
vessel  or  farnishinff  her  with  supplies,  and  it 
18  equally  certain  that  proof  of  failure  to*  in- 
stitute inquiries  is  no  defense  to  such  a  claim, 
even  if  the  master  had  funds,  unless  that  fact 
was  known  to  the  libelant,  or  such  facts  and 
circumstances  were  known  to  him  as  were  suf- 
ficient to  put  him  on  inquiry,  and  fairly  sub- 
ject him  to  the  charse  of  collusion  with  the 
master,  or  of  bad  faith  in  omitting  to  avail 
himself  of  the  means  of  knowledge  at  hand  to 
ascertain  the  true  state  of  the  case. 

Whenever  the  necessity  for  the  repairs  and 
supplies  is  once  made  out,  it  is  incumbent  upon 
the  owners,  if  they  allege  that  the  funds  could 
have  been  obtained  upon  their  personal  credit, 
to  establish  that  fact  by  competent  proof,  and 
that  the  Ubelant  knew  the  same  or  was  put 
upon  inquiry,  as  before  explained,  unless  those 
matters  fully  appear  in  the  evidence  introduced 
by  the  libelant.  The  Virgin,  8  Pet.  550;  The 
Phebe,  1  Ware,  265;  2  Pars.  Ship.  333;  The 
Kestor,  1  Sumn.  73. 

Extended  discussion  of  that  question,  how- 
ever, is  no  longer  necessary,  as  the  principle  is 
ao3*]  conclusively  settled  by  a  recent  'decision 
of  this  court.  Where  proof  is  made  of  neoes- 
•ity  for  the  repairs  and  supplies,  or  for  funds 
raised  by  the  master  to' pay  for  the  same,  and 
of  credit  given  to  the  ship,  a  presumption  will 
arise,  said  the  Chief  Justice,  in  the  absence  of 
e\idence  to  the  contrary,  of  necessity  for  credit. 
The  Grapeshot  [supra];  The  Chusan  [supra]. 
Remarks  are  found  in  two  cases  decided  by 
this  court  quite  at  variance  with  that  rule,  but 
it  is  unnecessary  to  comment  upon  those  cases, 
or  to  enter  into  any  explanation  of  those  re- 
nuirks,  as  it  is  clear  that  if  they  assert  any 
different  rule  of  decision  they  are,  in  that  re- 
epect,  directly  overruled.  The  Grapeshot  [su- 
pra] ;  Thomas  v.  Osbom,  19  How.  22,  15  L.  ed. 
634;  Pratt  v.  Reed,  19  How.  359,  15  L.  ed.  660; 
The  Sea  Lark,  1  Sprague,  571;  The  Prospect, 
3  Blatchf.  526. 

Whether  the  master  has  funds  or  not  is  a 
matter  always  known  to  him,  and  seldom  or 
never  known  to  merchants  in  the  port  selected 
by  the  master  as  a  port  for  relief,  unless  they 
obtain  it  from  the  master.  Masters,  if  they 
are  honest,  will  not  ask  for  such  assistance 
when  they  are  supplied  with  funds,  and  if  thev 
are  dishonest  they  are  not  likely  to  communi- 
cate any  facta  to  the  merchant  which  would 
induce  him  to  refuse  to  make  the  requested  ad- 
vances. 

Inquiry  as  to  the  credit  of  the  owners  of  the 
vessel,  except  of  the  master,  would  seldom  be 
of  an}[  avail  unless  it  was  extended  to  the  great 
majority  of  the  merchants  resident  at  the  port 
of  distress,  and  any  rule  which  should  impose 
that  obligation  upon  the  merchant  as  a  condi- 
tion to  his  right  of  action  to  recover  the 
amount  of  his  advances,  would  in  many  cases 
operate  as  a  denial  of  justice,  as  he  could  better 
afford  to  lose  his  claim  than  to  incur  the  ex- 
pense of  making  the  required  investigation. 

Viewed  in  any  light,  it  is  clear  that  necessity 
for  credit  must  be  presumed  where  it  appears 
that  the  repairs  and  supplies  were  ordered  by 
10  Wall.  U.  S.  Book  19. 


the  master,  and  that  they  were  necessary  for 
the  ship  when  lying  in  port,  or  to  fit  her  for 
an  intended  voyaee,  unless  it  is  shown  that  the 
master  had  funds,  ot  that  th^  owners  had 
sufficient  credit,  and  that  the  repairer,  fur- 
nisher or  lender  knew  those  facts  or  one  of 
*them,  or  that  such  facts  and  drcum-  [*ao4 
stances  were  known  to  them  as  were  sufficient 
to  put  them  upon  inquiry,  and  to  show  that  if 
they  had  used  due  (uligence  they  would  have 
ascertained  that  the  master  was  not  authorized 
to  obtain  any  such  relief  on  the  credit  of  the 
vessel.  Applying  that  rule  to  the  present  case, 
the  conclusion  is  inevitable  that  the  decree  of 
the  circuit  court  was  erroneous.  Rob.  Adm. 
210;  The  Fortitude,  3  Sumn.  268;  The  Nelson, 
1  Hagg.  176. 

Decree  in  the  Circui^  Court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  enter 
a  decree  affinning  the  decree  of  the  District 
Court. 
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THE  MEBiPmS  AND  CHARLESTON  RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

SAMUEL  REEVES. 

(See  S.  C.  10  Wall.  176-192.) 

Act  of  God,  what  is — proof  of  negligence— car- 
rier's delay — ^remote  cause. 

Loss  by  flood  or  storm  is  a  loss  by  act  of  God; 
and  a  common  carrier  Is  excused  wben  tbe  damage 
resulted  from  tbis  cause  Immediately. 

If,  in  Bucb  case,  it  is  cbarged  that  tbe  car- 
rier's negligence  contributed  to  tbe  loss,  tbe  proof 
of  this  must  come  from  tbose  wbo  assert  or  rely 
on  it. 

Tbe  carrier  is  not  liable  for  a  loss  by  act  of 
God,  alttiougb  be  had  contracted  to  start  wltb 
tbe  goods  before  be  did,  and  if  be  bad  done  so  tbe 
goods  would  bave  escaped  injury. 

Tbe  failure  of  tbe  carrier  to  comply  wltb  sucb 
contract  would  baTS  been  only  tbe  remote  cause 
of  tbe  loss. 

[No.  220.] 

Argued  Nov.  10,  1870.     Decided  Nov.  21,  1870. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 
see. 

This  action  was  brought  in  the  court  below, 
bv  the  defendant  in  error,  to  recover  from  the 
plaintiff  in  error  as  a  common  carrier  damages 
for  the  non- delivery  of  certain  goods.  The 
court  below  having  entered  judgment  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  further  stated  by  the  oourt. 

Messrs.  P.  Phillips,  W.  Y.  C.  Humes  and  D. 
K.  McRae,  for  plaintiff  in  error: 

The  plaintiff  sought  to  recover  on  the  ground 
that  the  Company  was  bound  by  special  con- 
tract to  send  forward  the  freight  on  the  even- 
ing of  the  6th;  and  that  if  they  had  done  so, 
the  damage  would  not  have  happened. 

There  is  nothing  in  the  evidence,  such  as  it 
is,  to  authorize  the  court  to  submit  to  the  jury 
the  finding  of  a  contract  to  forward  this  freight 
on  tbe  night  of  the  6th. 

But  supposing  we  admit  that  there  was  a 
contract  to  forward  on  the  evening  of  the  6th; 
the  damage  occasioned  by  the  flood  on  the  6th 
cannot  be  referred  to  as  a  violation  of  that  con- 
tract. 

NoTB. — What  is  act  of  God — see  note,  35  L.  ea. 
U.  8.  458. 
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The  subject  is  fully  considered  by  the  Su- 
preme Court  of  Pennsylvania.  A  canal -boat 
containing  the  goods  was  wrecked  at  Piper's 
dam  by  an  esytraordinary  flood.  Great  delay 
at  the  arrival  at  this  point  had  been  occasioned 
by  reason  of  the  boat  having  been  towed  by  a 
lame  horse.  But  for  this,  the  ooat  would  have 
passed  that  point  long  before  the  occurrence 
of  the  flood.  It  was  held  that  this  cause  was 
too  remote.  "Causa  proxima  non  remota  spec- 
tatur." 

"There  is  nothing,"  says  the  court,  "in  the 
law  of  common  carriers,  that  calls  for  a  dif- 
ferent rule.  They  are  only  answerable  for  the 
ordinary  and  proximate  consequences  of  neg- 
lect, and  not  for  those  that  are  remote  and 
extraordinary."    Morrison  v.  Davis,  20  Pa.  171. 

This  is  also  decided  by  the  Supreme  Court  of 
Massachusetts.  Owing  to  the  defective  machin- 
ery, the  goods  did  not  arrive  for  six  days  after 
they  were  due,  and  then  were  destroyed  by  a 
flood.  The  court  said:  "The  negligence  of  the 
carrier  was  remote;  it  had  ceased  to  operate, 
as  an  active,  efficient  and  prevailing  cause  as 
soon  as  the  wool  had  been  carried  beyond  Syra- 
cuse and,  therefore,  cannot  subject  the  carrier 
to  a  responsibility  for  an  injury  to  the  prop- 
erty resulting  from  a  subsequent  inevitable  ac- 
cident, which  was  the  proximate  cause  by  which 
it  was  produced. 

Denny  v.  R.  R.  Co.  13  Gray,  487. 

In  a  ease  decided  by  the  Supreme  Court 
of  New  York,  where  the  liability  of  the  car- 
rier was  maintained  and  the  damage  was  occa- 
sioned by  a  flood,  the  decision  was  placed  ex- 
pressly upon  the  gross  neglect  of  the  company. 
Michaels  v.  R.  R.  Co.  30  N.  Y.  575. 

Though  the  proximate  cause  may  be  occa- 
•ioned  by  inevitable  accident,  the  carrier  is 
still  bound  to  use  care  and  diligence.  Yet  no 
greater  foresight  of  extraordinary  perils  is  ex- 
pected of  him  than  of  other  men,  and  no  great- 
er penaltv  visited  for  his  failure. 

When  he  discovers  himself  in  peril,  the  law 
'Aquires  of  him  ordinary  care,  skill  and  fore- 
«ignt. 

This  IS  delmi»d  in  the  common  prudence  which 
men  of  prudenct*  »nd  heads  of  families  usually 
exhibit  m  matters  t^at  are  interesting  to  them. 
It  means,  as  difiicuh^  increase  in  great  dan- 
cer, great  care  is  the  cr'linary  care  of  a  pru- 
dent man.    Morrison  v.  Du/l^.  20  Pa.  171. 

If  one  uses  the  precautioub  which  a  reason- 
able man  would  use  under  the  circumstances, 
he  is  not  responsible  for  omitting  othet  pre- 
cautions which  are  conceivable,  even  though  if 
he  had  used  them  the  injury  would  certainly 
have  been  avoided.    Shear.  &  Redf.  Neg.  7. 

Now,  as  to  the  question  of  proof  of  negli- 
gence; the  rule  is  admitted  to  be,  that  the  bur- 
den of  proof  is  on  the  carrier,  to  show  that 
the  loss  was  occasioned  by  a  cause  for  which  he 
was  not  responsible. 

When,  however,  the  evidence  brings  the  loss 
within  the  expected  danger,  the  onus  probandi 
is  changed.  It  is  then  upon  the  plaintiff,  to 
show  that  the  danger  might  have  been  avoided 
by  the  exercise  of  reasonable  skill  and  atten- 
tion of  the  carrier. 

Clark  V.  Barnwell,  12  How.  280. 

The  evidence  is  full  to  the  point  that  due 
diligence  and  care  were  used  to  avoid  the 
threatened  danger.  It  will  be  observed  that  the 
010 


plaintiff  produced  no  witnesses  on  this  point. 
All  the  evidence  on  this  subject  was  given  by 
witnesses  called  by  defendant. 

The  brief  of  the  appellee  is  chiefly  devoted 
to  considerations  which  avoid  the  merits  of  this 
controversy,  and  seeks,  on  technical  ground* 
to  withdraw  this  case  from  the  rtvisory  power 
of  the  court. 

It  is  flrst  objected  that  it  does  not  appear, 
from  the  bill  of  exceptions,  that  the  rulings  of 
this  court  were  excepted  to  during  the  progress 
of  the  trial. 

The  fact  that  the  trial  was  had  Mar.  26  and 
the  bill  of  exceptions  was  sealed  at  a  subse- 
quent day  of  the  term,  to  wit:  Apr.  18,  affords 
no  valid  objection. 

All  that  is  required  is  that  the  exoeptioa 
should,  in  fact,  be  taken  at  the  trial  The  mere 
record  of  the  fact  may  be  subsequently  made. 
The  decisions  on  this  point  are  too  familiar  to 
need  particular  citations. 

The  bill  of  exceptions  opens  thus:  "On  the 
trial  of  this  cause,  the  following  proceedings 
were  had  and  the  following  evidence  submitted 
to  the  jury." 

These  proceedinss  thus  had  on  the  trial  of 
the  cause  are  the  introduction: 

1.  Of  a  certain  deposition  of  the  plaintiff. 

2.  Of  a  certain  deposition  on  the  part  of  the 
defendant. 

3.  Then  the  prayer  of  the  defendant  to  the 
court,  to  give  the  five  following  instructions 
(which  are  set  out). 

4.  *'But  the  court  refused  to  give  the  instruc- 
tions and  instructed  the  jury  as  follows: 

5.  At  the  close  of  these  instructions  these 
words  follow:  "The  defendant  excepted  to  the 
action  of  the  court  in  refusing  the  instructions 
aforesaid,  and  also  in  giving  the  charge  afore- 
said." 

Now,  it  is  certain  that  the  exception  to  the 
action  of  the  judge  was  a  ^'proceeding,"  and  a 
very  important  one,  and  the  opening  of  the  bill 
declares  that  all  the  "following  proceedings 
were  had  on  the  trial  of  the  cause." 

Dredge  v.  Forsyth,  2  Black,  567, 17  L.  ed.  254; 
Kellogg  V.  Forsyth,  2  Black,  572,  17  L.  ed.  254; 
Simpson  v.  Dall,  3  Wall.  460,  18  L.  ed.  26^. 

It  is  again  said  that  the  exceptions  are  too 
general,  and  that  they  should  have  been  specif- 
ically made  to  the  several  charges.  It  is  to  be 
observed  that  the  charges  were  asked  in  the 
first  place  by  the  defendant.  Tliese  were  re- 
jected and  the  defendant  excepted.  Then  the 
court  gave  several  charges,  <Jl  involving  the 
single  question  of  Zi«gli^nde«  The  substance 
ot  ihesi!  was  a  denial  ot  the  doctrine  asserted 
in  the  prayers  of  the  defendant;  and  to  these 
instructions  the  defendant  also  excepted. 

We  are  aware  that  these  exceptions  are 
subject  to  remark  and  perhaps  to  animadver- 
sion, as  not  being  in  strict  conformitv  to  rules. 
But  the  reason  on  which  this  rule  is  based  does 
not  include  within  its  scope  this  case. 

The  court  in  a  recent  case  has  said  that 
"Justice  to  the  court  below  requires  that  the 
attention  of  that  court  shall  be  specifically 
called  to  the  precise  point  to  which  exeepti<» 
is  taken,  that  it  may  have  an  opportunity  to 
reconsider  the  matter  and  remove  the  ground 
of  exception."  Harvey  v.  Tyler,  2  WaU.  SS9, 
17  L.  ed.  872. 

Now,  it  is  evident  that  the  charges  given  art 
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in  direct  response  to  the  oliarges  asked  and  re- 
fused, and  no  revision  is  now  asked  which  in- 
▼olves  a  question  that  was  not  distinctly  pre- 
sented in  the  court  below. 

It  is  again  urged  that  the  motion  made  for  a 
new  trial  was  a  waiver  of  the  bill  of  exceptions. 

This  was  not  so  considered  by  either  of  the 
parties,  or  the  judge  below,  for  the  bill  was 
orawn  up  and  sealed  after  motion  had  been 
made  and  decided. 

When  last  argued  in  this  court  at  the  bar, 
this  objection  was  very  summarily  disposed  of, 
the  court  dismissing  the  argument  by  saying: 
"The  practice  is  eveiy  day  otherwise." 

U.  S.  ▼.  Dashiel,  4  Wall.  185,  18  L.  ed.  321. 

This  court  will  not  allow  the  right  of  review 
to  be  defeated,  because  of  any  mere  informality 
or  iiregularity  in  the  mode  in  which  the  excep- 
tions Seive  been  presented. 

U.  8.  V.  Morgan,  11  How.  154;  Simpson  t. 
Dall,  3  Wall.  460,  18  L.  ed.  265. 

Messrs.  Albert  Pike  and  Robert  W.  John- 
son, for  defendant  in  error: 

The  law  requires  that  a  bill  of  exceptions 
should  be  tendered  at  the  trial.  If  it  be  drawn 
up  afterwards,  it  should  be  handed  to  the  judge 
immediately,  or  in  a  reasonable  time  after  the 
teial. 

Bradstreet  t.  Thomas,  4  Pet.  102. 

So,  though  a  bill  of  exceptions  may  be  signed 
and  drawn  up  after  the  trial,  the  exceptions 
must  be  taken  at  the  trial,  and  when  signed 
must  purport  on  their  face  to  have  been  so 
taken,  and  to  have  then  been  allowed  and 
signed. 

Walton  V.  U.  S.  9  Wheat.  661. 

In  The  U.  S.  v.  Dashiel,  4  Wall.  182, 18  L.  ed. 
319,  the  ruling  of  the  court  complained  of  was 
excepted  to  at  the  trial.  It  was  taken,  the 
court  said,  in  express  terms  to  the  particular 
instruction  in  question. 

A  bill  of  exceptions  must  be  upon  points  ex- 
pressly reserved  and  excepted  to  at  the  trial; 
otherwise  thev  are  waived  as  a  bill  of  excep- 
tions originally  was,  if  not  presented  at  the 
trial. 

Meese  v.  Levis,  13  Pa.  380;  Holden  v.  Cole, 
1  Pa.  St.  303.     . 

That  was  the  rule  under  the  Statute  of 
Westminster.  If  the  exception  was  not  stated 
in  writing  and  tendered  at  the  trial,  it  was 
considered  as  waived,  and  the  party  could  not 
resort  to  it  after  a  verdict  against  him.  Wright 
T.  Sharp,  1  Salk.  288,  is  conclusive  on  this 
point. 

No  exception  lies  on  account  of  any  error  in 
stating  the  trial  to  the  jury,  unless  the  atten- 
tion of  the  judge  is  called  to  it  at  the  time. 

Cutler  V.  Welsh,  43  N.  H.  497. 

There  is  no  proper  bill  of  exceptions  here  on 
which  the  court  can  act  and  the  judgment  below 
must,  necessarily,  be  affirmed. 

We  subnut  to  the  court  whether  it  ought  not 
to  declare  that  if  it  is  "matter  of  doubt"  wheth- 
er the  exceptions  were  taken  at  thetrial,  they 
will  not  be  considered.  Else  what  is  the  avail 
of  declaring  that  thev  must  purport  on  their 
face  to  have  been  taken  at  the  trial;  that  it 
must  appear  bv  the  record  that  the  exceptions 
were  taken  while  the  jury  were  at  the  bar; 
that  it  must  be  stated  when  an  objection  is 
taken  to  the  ruling  of  the  court  that  the  party 
then  and  there  excepted? 
10  Wall. 


Phelps  V.  Mayer,  16  How.  160;  U.  8.  v. 
Breitling,  20  How.  252,  15  L.  ed.  900;  Barton  v. 
Forsyth,  20  How.  532,  15  L.  ed.  1012;  U. 
S.  V.  Gibert,  2  Sumn.  22;  Niooll  v.  Ins.  Co.  8 
Wood.  A  M.  530;  Pomeroy  v.  Bk.  1  Wall.  592, 
17  L.  ed.  638. 

In  Lathrop  v.  Judson,  19  How.  66,  16  L.  ed. 
553,  it  was  held  that  where  no  exceptions  were 
taken  in  the  progress  of  the  trial,  there  was 
nothing  on  which  the  Ck>urt  of  Errors  could  act. 
Must  not  that  fact,  which  is  the  foundation  of 
the  jurisdiction,  affirmatively  and  expressly 
appear  7 

In  the  first  place,  the  exceptions  here  are 
singularly  sweeping  and  indiscriminate,  being 
to  the  refusal  to  nve  long  instructions  and  to 
the  giving  of  eight  pages  of  lenil  principles 
and  propositions  in  theur  stead.  It  is  directly 
contrary  to  Rule  No.  4,  and  it  is  equally  con- 
trary to  the  law  and  to  the'  practice  of  all  ap- 
pellate courts  of  respectability. 

In  Stimpson  v.  R.  R.  Go.  4  How.  401,  the  prac- 
tice of  excepting  generally  to  the  charge  of  the 
court  to  the  jurv  was  censured,  and  the  writ  of 
error  was  not  dismissed,  solely  on  account  of 
the  peculiar  circumstances  of  the  case. 

Reynolds  v.  R.  R.  43  N.  H.  588;  Ins.  Co.  v. 
Updegraff,  43  Pa.  358. 

It  must  appear  what  particular  rulings  were 
excepted  to. 

Woolf  V.  Chalker,  31  Conn.  121. 

In  Rathbone  v.  Ins.  Go.  31  Conn.  204,  it  was 
held  that  where  the  motion  for  a  new  trial 
merely  showed  that  a  party  claimed  that  cer- 
tain evidence  was  not  admissible  in  any  way 
to  affect  the  terms  of  a  written  instrument, 
without  showing  that  this  claim  was  made 
when  the  evidence  was  offered,  or  that  the  evi- 
dence was  let  in  subject  to  exception,  and  the 
claim  subsequently  made  that  it  should  be  ex- 
cluded, or  that  the  court  was  requested  to 
charge  as  to  its  effect,  or  the  consideration  to 
be  given  to  it;  no  question  was  raised  which  the 
court  was  bound  to  consider. 

There  is  no  doubt  that  some  portions,  at 
least,  of  the  charge  and  directions  of  the  judge 
below,  in  this  case,  were  correet  in  point  of 
law.  If  he  stated  one  correct  proposition,  the 
exception  to  his  charge  falls  plaralyzed. 

Johnson  v.  Jones,  1  Black,  2l0,  17  L.  ed.  117. 
'*Each  proposition  must  be  separately  and  dis- 
tinctly excepted  to.  If  the  propositions  are 
excepted  to  in  mass,  and  one  of  them  is  cor- 
rect, the  exception  will  be  overruled." 

Rogers  v.  The  Marshal,  1  Wall.  645,  17  L.  ed. 
714;  Harvey  v.  Tyler,  2  Wall.  328,  17  L.  ed. 

871. 

All  the  instructions  are  fully  sustained  by 
the  'authorities,  as  the  following  brief  state- 
ment will  show: 

1.  A  carrier  who  undertakes  for  hire  to  car- 
ry goods,  is  bound  to  deliver  them  at  all  events, 
except  damaged  or  destroyed  by  the  act  of 
God  or  the  King's  enemies,  even  though  the 
jury  expressly  &d  that  they  were  destroyed 
without  any  actual  negli^rence  on  the  part  of 
the  defendant.  A  carrier  is  in  the  nature  of  an 
insurer. 

Forward  v.  Pittard,  1  T.  R.  27.  The  loss  was 
occasioned  by  fire,  and  there  was  no  negli- 
gence. 

Siordet  v.  Hall,  4  Bing.  607.  Damage  done 
to  a  cargo  was  by  water  escaping  through  the 
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pipe  of  a  iteam  boiler  cracked  by  the  frost; 
and  this  was  held  not  damage  by  act  of  God, 
Best.  Ch.  J.,  saying,  '"No  one  can  doubt  that 
this  loss  was  occasioned  by  negligence." 

McArthiir  v.  Sears,  21  Wend.  189;  Wibert 
▼.  R.  R.  Co.  12  N.  Y.  246,  sustain  the  first  and 
second  instructions. 

2.  A  common  carrier  is  bound  safely  to  car- 
ry the  goods  to  their  destination,  unless  pre- 
vented by  some  cause  arising  from  irresistible 
force,  over  which  he  has  no  control  and  which 
cannot  be  guarded  a^inst  by  the  watchful  ex- 
ertions of  numan  skill  and  prudence. 

The  Niagara  v.  Cordes,  21  How.  24,  16  L.  ed. 
46;  Gordon  v.  Buchanan,  5  Yerg.  71;  Oakley 
v.  Steam  Packet  Co.  34  Eng.  L.  &  £.  530. 

3.  No  matter  what  de^ee  of  prudence  may 
be  exercised  by  the  earner  and  his  servants; 
although  the  delusion  by  which  it  is  baffled,  or 
the  force  by  which  it  is  overcome  is  inevitable, 
yet,  if  it  be  the  result  of  human  means,  the 
carrier  is  responsible. 

McArthur  v.  Sears,  21  Wend.  196;  Nav.  Co. 
V.  Wood,  3  Esp.  127;  Campbell  v.  Morse,  1 
Harp.  Const.  468;  Boat  Co.  v.  Bason,  1  Harp. 
Const.  262;  The  Niagara  v.  Cordes  (supra). 

See  Read  v.  Spaulding,  30  N.  Y.  630.  L>enn.\ 
v.  R.  R.  Co.  13  Gray,  481,  is  not  against  these 
cases,  because  the  court  there  held  that  when 
the  damages  by  flood  occurred,  the  defendants 
no  longer  held  the  goods  as  common  carriers. 

It  is  for  the  carrier  to  show  any  modification 
of  the  responsibility. 

See,  also,  Chamberlain  v.  Trans.  Co.  45  Barb. 
218;  Propeller  Niagara  v.  Cordes,  21  How.  26, 
16  L.  ed.  47;  Elliott  v.  Russell,  10  Johns.  7; 
Richards  v.  Railway  Co.  7  C.  B.  839. 

6.  The  moment  a  faulty  negligence  begins, 
the  carrier  becomes  an  insurer  against  tne  con- 
sequences therefrom,  both  ordinary  and  extra- 
ordinary. 

Davis  V.  Garrett,  6  Bing.  716;  Bell  v.  Reed, 
4  Binn.  127;  Hart  v.  Allen,  2  Watts,  114;  Wil- 
liams V.  Grant,  1  Conn.  492;  Crosby  v.  Fitch, 
12  Conn.  410. 

7.  On  the  bare  fact  of  the  loss  appearing,  the 
carrier  is  prima  facie  responsible.  The  owner 
of  the  goods  injured  might  otherwise  have  no 
proof,  and  be  robbed  with  impunity.  Bason  t. 
Boat  Co.  1  Harp.  Const.  265. 

8.  If  a  carrier  improperly  detains  goods,  and 
they  are  injured  by  a  sudden  and  extraordinary 
rise  of  water,  the  detention  being  negligent,  he 
is  responsible.  To  relieve  him,  there  must  be 
an  entire  exclusion  of  human  agency  from  the 
cause  of  the  injury  or  loss. 

Michaels  v.  R.  R.  Co.  30  N.  Y.  670 ;  Read  v. 
Spaulding,  30  N.  Y.  630. 

9.  The  fact  known  to  the  agents  of  the  Com- 
pany that  the  flood  was  coming,  if  by  any 
known  means  they  could  have  prevented  the 
damage,  they  should  have  done  so. 

Gordon  v.  Buchanan,  5  Yerg.  82. 

10.  The  exception  of  the  act  of  God  or  inevit- 
able accident  has,  by  the  decisions  of  the  courts, 
been  restricted,  in  reality,  to  accidents  which 
come  from  a  force  superior  to  all  human  agen- 
cy, either  in  their  production  or  resistance. 

Redf.  sec.  151;  Sherman  v.  Wells,  28  Barb. 
403;  Ferguson  v.  Brent,  12  Md.  9. 

11.  If  goods  are  damaged  by  a  flood  rising 
higher  than  ever  before,  and  which  it  was  negli- 
gence not  to  have  anticipated,  and  from  which 
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the  goods  could  not  be  delivered  after  the  ex- 
tent of  the  rise  was  seen,  the  damage  will  be 
deemed  to  have  occurred  by  the  act  of  God, 
unless  the  carrier  was  in  fault  in  not  having 
sooner  sent  the  goods  to  their  destination,  u 
so  in  fault,  he  is  responsible. 

Read  v.  Spaulding,  5  Bosw.  395;  S.  C.  30  N. 
Y.  630;  Michaels  v.  R.  R.  Co.  30  N.  Y.  664; 
Merritt  v.  Earle,  29  N.  Y.  116. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the   court: 

This  was  a  suit  brought  by  defendant  in 
error  against  plaintiff  in  error,  on  an  alleged 
breach  of  contract  as  a  common  carrier.  A 
bill  of  exceptions  to  the  charge  of  the  judge 
at  the  trial,  and  to  his  refusal  to  charge  as 
requested  by  defendant  below,  presents  the 
only  ground  on  which  error  is  alleged. 

A  preliminary  point  is  raised  by  the  defend- 
ant in  error,  that  the  exception  was  not  taken 
at  the  trial,  but  was  taken  afterwards  on  the 
overruling  of  a  motion  for  a  new  trial. 

It  seems  probable  that  the  formal  bill  of  ex- 
ceptions was  not  signed  or  settled  until  after 
the  motion  was  overruled,  but  it  is  a  common 
practice,  convenient  in  dispatch  of  business,  to 
permit  the  party  to  claim  and  note  an  excep- 
tion when  the  occasion  arises,  but  defer  reduc- 
ing it  to  a  formal  instrument  imtil  the  trial  b 
over.  We  think  the  language  of  the  bill  im- 
plies that  this  was  done  in  the  present  ease. 
It  commences  after  the  title  of  the  case  by 
saying  that  ''on  the  trial  of  this  cause  the  fol- 
lowing proceedings  were  had:"  Then  follow 
the  testimony  introduced;  the  prayer  of  the 
plaintiflT  in  error  for  five  distinct  instructions; 
the  refusal  of  the  court  to  grant  them,  and  tlie 
instructions  which  the  court  did  give;  and  the 
statement  that  the  defendant  excepted  to  the 
action  of  the  court  in  refusing  the  instructions 
aforesaid,  and  also  in  giving  the  charge  afore- 
said, and  also  in  overruling  his  motion  for  a 
new  trial.  We  think  it  is  a  reasonable  infer- 
ence from  the  language  used  at  the  beginning 
and  end  of  this  bill,  that  the  exceptions  were 
taken  during  the  trial,  as  the  rulings  excepted 
to  were  made. 

Comment  is  also  made,  that  the  exception 
does  not  point  out  to  which  instruction  it  b 
taken,  nor  to  any  special  part  *of  the  [^zSg 
charge  which  was  given.  But  the  instructions 
prayed  by  defendant  were  not  offered  as  a 
whole,  but  each  one  for  itself,  and  the  actiom 
of  the  court  in  refusing  them,  to  whic^  excep- 
tion is  taken,  may  be  fairly  held  to  mean  eadi 
of  them. 

As  to  the  charge  given  by  the  court,  the  lan- 
guage of  the  exception  is  more  general  than 
we  could  desire.  And  if  the  errors  of  thb 
charge  were  less  apparent,  or  if  there  was  any 
reason  'to  suppose  they  were  inadvertent,  and 
might  have  been  corrected  if  specified  by  coun- 
sel at  the  time,  we  would  have  some  difficulty 
in  holding  the  exception  to  it  sufficient.  But 
the  whole  charge  proceeds  upon  a  theory  of  the 
law  of  common  carriers,  as  it  regards  the  effect 
of  loss  from  the  act  of  God,  on  the  contract , 
so  different  from  our  views  of  the  law  cm  the 
subject,  that  it  needs  no  special  effort  to  draw 
attention  to  it,  and  it  is  so  clearly  and  frankly 
stated  as  to  hare  made  it  the  turning  point  el 
the  case. 
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We  are  of  opinioii,  then,  that  both  the  refusal 
to  charge  as  requested  and  the  charge  actiuilly 
given  are  properly  before  us  fur  examination. 
As  regards  the  first,  we  will  only  notice  one  oi 
the  rejected  instructions,  the  fourth.  It  was 
prayed  in  these  words:  • 

"When  the  damage  is  shown  to  have  resulted 
from  the  immediate  act  of  God,  such  as  a  sud- 
den and  extraordinary  flood,  the  carrier  would 
be  exempt  from  liability,  unless  the  plaintiff 
shall  prove  that  the  defendant  was  guilty  of 
some  negligence  in  not  providing  for  the  safety 
of  the  goods.  That  he  could  do  so  must  be 
proven  by  the  plaintiff,  or  must  appear  in  the 
facts  of  the  case." 

It  is  hard  to  see  how  the  soundness  of  this 
proposition  can  be  made  clearer  than  by  its 
bare  statement.  A  common  carrier  assumes 
all  risks  except  those  caused  by  the  act  of  God 
and  the  public  enemy.  One  of  the  instances  al- 
ways mentioned  by  the  elementai-y  writers  of 
loss  by  the  act  of  .God  is  the  case  of  loss  by 
flood  and  storm.  Now,  when  it  is  shown  that 
the  damage  resulted  from  this  cause  immediate- 
ly, he  is  excused. 

zgo*]  *What  is  to  make  him  liable  after  this? 
No  question  of  his  negligence  arises  unless  it 
is  made  by  the  other  party.  It  is  not  necessary 
for  him  to  prove  that  the  cause  was  such 
as  releases  him,  and  then  to  prove  affirmatively 
that  he  did  not  contribute  to  it.  If,  alter  he 
has  excused  himself  by  showing  the  presence 
of  the  overpowering  cause,  it  is  charged  that 
his  negligence  contributed  to  the  loss,  the  proof 
of  this  must  come  from  those  who  assert  or 
rely  on  it. 

The  testimony  in  the  case,  wholly  uncontra- 
dicted, shows  one  of  the  most  sudden,  violent 
and  extraordinary  Hoods  even  known  in  that 
part  of  the  coimtry.  The  tobacco  was  being 
transported  from  Salisbury,  North  Carolina,  to 
Meuipiiis,  on  a  contract  through  and  by  sev- 
eral railroad  companies,  of  which  defendant 
was  one.  At  Chattanooga  it  was  received  by 
defendant,  and  fifteen  miles  out  the  train  was 
arrested,  blocked  by  a  land  slide  and  broken 
bridges,  and  retui-ned  to  Chattanooga,  when 
the  water  came  over  the  track  into  the  car  and 
injured  the  tobacco. 

The  second  instruction  given  by  the  court 
says  that  if,  while  the  cars  were  so  standing  at 
Chattanooga,  they  were  submerged  by  a  freshet 
which  no  human  care,  skill  and  prudence  could 
have  avoided,  then  the  defendant  would  not  be 
liable;  but  if  the  cars  were  brought  within  the 
inlluence  of  the  freshet  by  the  act  of  the  de- 
fendant, and  if  the  defendant  or  his  agent  had 
not  so  acted  the  loss  would  not  have  occurred, 
then  it  was  not  the  act  of  God,  and  defendant 
would  be  liable.  The  fifth  instruction  given 
also  tells  the  jury  that  if  the  damage  could 
have  been  prevented  by  any  means  within  the 
power  of  the  defendant  or  his  agents,  and  such 
means  were  not  resorted  to,  then  the  jury  must 
find  for  plaintiff. 

In  contrast  with  the  stringent  ruling  here 
stated,  and  as  expressive  of  our  view  of  the  law 
on  this  point,  we  cite  two  decisions  by  courts 
of  the  first  respectability  in  this  country. 

In  Morrison  v.  Davis,  20  Pa.  St.  171,  goods  be- 
ing transferred  on  a  canal  were  injured  by  the 
xgi*]  wrecking  of  the  boat,  caused  by  *an  ex- 
f  raordinary  flood.  It  was  shown  that  a  lame 
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horse  used  by  defendants  delayed  the  boat, 
which  would  otherwise  have  passed  the  place 
where  the  accident  occurred  in  time  to  avoid 
the  injury.  The  court  held  that  the  proximate 
cause  of  the  disaster  was  the  flood,  and  the  de- 
lay caused  by  the  lame  horse  the  remote  cause, 
and  that  the  maxim,  causa  proxima,  non  re- 
mota  spectatur,  applied  as  well  to  contracts  of 
common  carriers  as  to  others.  The  court  fur- 
ther held,  that  when  carriers  discover  them- 
selves in  peril  by  inevitable  accident,  the  law 
requires  of  them  ordinary  care,  skill,  and  fore- 
signt,  which  it  defines  to  be  the  common  pru- 
dence which  men  of  business  and  heads  of  fami- 
lies usually  exhibit  in  matters  that  are  inter- 
esting to  them. 

In  Denny  v.  R.  R.  Co.  13  Gray,  481,  the  de- 
fendants were  guilty  of  negligent  delay  of  six 
days  in  transporting  wool  from  Suspension 
Bridge  to  Albany,  and  while  in  their  depot  at 
the  latter  place  a  few  days  after,  it  was  sub- 
merged by  a  sudden  and  violent  flood  in  the 
Hudson  River.  The  court  says  that  the  flood 
was  the  proximate  cause  of  the  injury,  and  the 
delay  in  transportation  the  remote  one;  that 
the  doctrine  we  have  just  stated  govern  the 
liabilities  of  common  carriers  as  it  does  other 
occupations  and  pursuits,  and  it  cites  with  ap- 
proval the  case  of  Morrison  v.  Davis  [supra]. 

Of  the  soundness  of  this  principle  we  arc  en- 
tirely convinced,  and  it  is  at  variance  with  the 
general  groundwork  of  the  court's  charge  in 
this  case. 

As  the  case  must  go  back  for  a  new  trial, 
there  is  another  error  which  we  must  notice, 
as  it  might  otherwise  be  repeated.  It  is  the 
third  instruction  given  by  the  court,  to  the 
effect  that  if  the  defendant  had  contracted  to 
start  with  the  tobacco  the  evening  before,  and 
the  jury  believe  if  he  had  done  so  the  train 
would  have  escaped  injury,  then  the  defendant 
was  liable.  Even  if  there  had  been  such  a  con- 
tract, the  failure  to  comply  would  have  been 
only  the  remote  cause  of  the  loss. 

*i3ut  all  the  testimony  that  was  given  [*x9a 
is  in  the  record,  and  we  see  nothing  from  which 
the  jury  could  have  inferred  any  such  contract, 
or  which  tends  to  establish  it,  and  for  that 
reason  no  such  instruction  should  have  been 
given. 

The  judgment  of  the  Circuit  Court  is  re- 
vcraed  and  a  new  trial  ordered. 


♦WILLIAM  H.  GUNNELL,  Appt.,  [♦304 

V. 

JOHN  H.  BIRD,  Administrator  de  bonis  non 
of  William  Bird,  Deceased,  and  David  Hep- 
bum,  Administrator  of  Peter  Hepburn,  De- 
ceased, 

And  Cross  Appeal. 

JOHN  H.  BIRD,  Administrator  de  bonis  non 
of  William  Bird,  Deceased,  Appt., 

V. 

WILLIAM  H.  GUNNELL. 
(See  S.  C.  10  Wall.  304-308.) 

Partnership  accounts — pleadings  as  evidence. 

*1.  In  statiDff  partnership  accounts,  where  one 
uartner  has  had  entire  charge  of  the  buslocss.  he 
Is  to  be  debited  with  the  whole  capital  placed  In 
bis  hands,  as  well  as  with  the  proceeds  of  sales 
reali/.C'I  by  him. 

*llIeadnotes  by  Mr.  Justice  Bsadlix.] 
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2.  If  part  of  the  capital  conaisted  of  stock,  which 
has  been  used  in  the  business,  or  disposed  of  and 
the  proceeds  charged  against  him,  be  should  be 
credited  with  such  stock  as  a  disbursement,  to  the 
amount  at  which  it  was  originally  charged  against 
him. 

8.  An  allegation  in  an  answer,  entirely  imperti- 
nent to  the  bill,  cannot  be  used  as  evidence  for  the 
defendant,  even  though  the  plaintiff  neglect  to  file 
a  replication. 

[Not.  222,  444.] 

Argued  Not.  10,  1870.    Decided  Nor.  21,  1870. 

APPEAL  from  the  Supreme  Court  of  the 
Diatrict  of  Ck>lumbia. 
This  case  arose  in  the  Circuit  Court  of  the 
District  of  Columbia,  upon  a  bill  in  chancery 
filed  by  the  appellees,  for  an  accounting  in  and 
the  settlement  of  a  certain  partnership.  The 
case  was  referred  by  that  court  to  an  auditor; 
and  upon  his  report  a  decree  entered  in  favor 
of  the  complainants  for  the  sum  of  $3,001.66. 
The  auditor  reported  as  follows  : 

In  the  course  of  four  years  the  par- 
ties received  from  sales $93,471.11 

But  of  this  they  paid  out  from  time 
to  time  for  lumber,  etc 65,878.73 

For  expenses,  rent,  etc 12,637.47 

And  lost  in  bad  debts,  etc 6,461.46 

$72,877.06 
So  that  the^  had  left  in  hand 19,593.36 

Out  of  this  each  partner  was  entitled  first  to 
receive  back  his  capital,  thus: 

Bird  A  Hepburn $7,776.66 

Gunnell 6,627.50 

$14,403.21 

Leaving  a  balance  of  clear  profit  of         6,190.14 

The  amount  of  net  profit  was  the  only  ques- 
tion in  controversy  before  the  auditor.  It 
seems  to  hiive  been  assumed  that,  if  his  state- 
ment of  the  clear  profits  was  correct,  the  ac- 
count between  the  partners  upon  the  materials 
before  him  was  correctly  stated,  showing  a 
balance  due  to  complainants  of  $3,001.66. 

Both  parties  having  appealed  from  the  decree 
of  the  court,  it  was  affirmed  successively  by 
the  Special  Term  and  the  General  Term  of  the 
Supreme  Court  of  the  District.  Whereupon 
both  parties  took  a  further  appeal  to  this  court. 

The  complainants  both  having  died  during 
the  course  of  the  proceedings,  their  adminis- 
trators upon  a  bill  of  revivor  were  admitted  to 
prosecute  the  case  in  their  stead. 

The  facts  are  further  stated  by  the  court. 

Mr.  Joseph  H.  Bradley,  for  Gunnell: 

The  auditor  has  made  up  his  accounts,  in 
which  he  gives  Gunnell  credit  for  only  the 
$56,146.53  expended  by  him  in  purchases  from 
third  parties,  and  makes  the  $93,471.11  the 
amount  of  the  sales,  as  the  product  of  these 
purchases,  thereby  rejecting  the  $6,627.56,  Gun- 
neH's  stock,  whi<m  constituted  part  of  the  ma- 
terial out  of  which  the  $93,471.11  resulted. 

Messrs.  J.  M.  CarUsle  and  J.  D.  McPher- 
son,   for  Bird. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

On  the  1st  of  May,  1846,  Gunnell  on  one 
side,  and  Bird  and  Hepburn  on  the  other,  en- 
tered into  a  copartnership  in  the  lumber  busi- 
ness as  equal  partners,  entitled  to  an  equal 
share  of  the  profits.    Gunnell  was  the  active 
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partner  and  pnt  in  as  his  part  of  the  capital, 
a  stock  of  lumber  valued  at  $6,627.66,  and 
Bird  and  Hepburn  put  in  $7,776.66  in  ea^  mak- 
ing a  joint  capital  of  $14,403.21.  The  buaineee 
was  carried  on,  for  four  years,  during  which 
period  the  gross  amount  of  aalee  waa  $93,- 
471.11,  and  the  disbursements  were:  for  lumber 
purchased  of  others,  $66,146.66;  for  general  ex- 
penses, $12,242.96;  for  lime,  $732.18,  and  for 
rent  not  contained  in  the  other  accounts,  $111, 
making  a  total  of  $68,232.68.  At  the  termina- 
tion of  the  partnership  the  stock  on  hand, 
books  and  unsettled  accounts  were  turned  over 
by  Gunnell  to  Bird  and  Hepburn,  who  collected 
$7,776.68  (including  what  they  had  previously 
received),  and  retained  in  hand  in  1862,  when 
the  case  came  before  the  auditor,  bad  and  un- 
collected debts  to  the  amount  of  $6,461  J>6. 

These  are  the  elements  from  which  to  state 
the  accounts  between  the  parties,  and  by  means 
of  which  they  might  have  been  at  any  time 
easily  stated  and  settled  by  a  competent  pro- 
fessional accountant. 

The  parties  having  failed  to  agree  upon  a 
settlement.  Bird  and  Hepburn  filed  their  bill  io 
August,  1860,  and  after  answer  an  auditor  was 
appointed,  who  reported  in  *  August,  1862,  ['305 
that  Gunnell  was  indebted  to  Bird  and  Hep- 
bum  in  the  sum  of  $3,001.66,  with  interest  from 
the  1st  of  May,  1849,  the  time  of  the  dissolu- 
tion of  the  partnership.  Exceptions  were  taken 
to  the  report  by  both  parties;  but  it  was  con- 
firmed by  the  special  term  of  the  court,  whose 
decision  was  afiirmed  by  the  general  term. 
From  that  decision  an  appeal  was  taken  to  tliis 
court,  and  the  question  now  before  us  is,  wheth- 
er the  auditor's  report  was  correct. 

The  opinion  of  the  court  is  that  the  auditor 
committed  an  error,  and  we  should  refer  the 
cause  back  for  a  ftirther  report  if  we  deemed 
it  necessary  to  do  so;  but  the  facts  are  con- 
fined within  such  narrow  limits,  and  are  so 
clearly  ascertained  *by  the  proofs  and  ad-  ['307 
missions  of  the  parties  before  the  auditor,  that 
we  deem  it  a  useless  formality. 

The  error  of  the  auditor  consists  in  not 
charging  Gunnell  with  the  capital  contributed 
by  the  partners  and  placed  in  his  hands,  and 
not  crediting  him  with  the  cost  of  the  lumber 
originally  contributed  by  himself. 

Being  the  active  managing  partner,  it  is  plain 
that  he  should  be  charged  with — 

First,  the  whole  capital $14,403^1 

Secondly,  the  proceeds  of  sales. . . .     93,47 Ul 

Amounting  in  all  to $1073^4.32 

He  received  these  amoimts,  and  he  should  be 

charged  with  them. 
On  the  other  hand,  it  is  equally  plain  that  be 

should  be  credited  with — 
First,  the  lumber  on  hand  when  the  business 

was  commenced,  he  having  disposed  of  it,  and 

being  charged  with  the  proceeds  instead. 

This,  as  charged  to  him,  was $6,627.60 

Secondly,  the  amount  paid  out  by 
him  to  others  for  lumber,  which 
was  65,146.56 

Thirdly,  the  general  expenses  of  the 
business 12,242.95 

Fourthly,  the  item  paid  for  lime. . . .         732.18 

And  the  item  paid  for  rent 111.00 

Amounting  in  all  to $74,860.24 
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And  leaving  a  balance  hi  hand,  at 

the  conclusion  of  the  business,  of  $33,014.08 

The  original  capital  had  been  increased  to 
this  sum,  and  had  the  assets  all  been  good, 
there  would  have  been  a  clear  profit  of  $18,- 
610.87.  But  the  bad  and  uncollected  debts  be- 
ing deducted,  the  profit  is  reduced  to  $13,149.- 
81 ;  one  half  of  which,  besides  his  or  their  oriffi- 
nal  capital,  belonged  to  each  party.  ^ 

Gunneirs  capital  was $6,627.66 

His  half  of  the  profits  was 6,574.65 

Total  amount  due  to  Gunnell $13,202.21 

Bird  and  Hepburn's  capital  was....  $7,775.65 
Their  half  of  the  profits  was 6,574.66 

Total  amount  due  to  Bird  and  Hep- 
burn    $14,360.31 

308*]  ^There  remains  to  be  adjusted  a  question 
of  interest  due  to  Bird  and  Hepburn  for  having 
contributed  more  capital  than  Gunnell  whilst 
the  business  was  being  carried  on.  The  audi- 
tor makes  this  interest  $183.52,  one  half  of 
which  should  be  deducted  from  the  share  of 
Gunnell,  and  added  to  that  of  Bird  and  Hep- 
bum.  This  would  reduce  the  former  to  $13,- 
110.45,  and  raise  the  latter  to  $14,442.07. 

Now  the  books  show  that  Bird  and  Hepburn 
drew  and  collected  only  $7,552.08.  This  left 
a  balance  still  due  thom  of  $6,889.39  to  be  ac- 
counted for  by  Gunnoll. 

In  this  account  neither  party  is  charged  with 
the  bad  and  uncollected  debts.  They  are  sina- 
ply  deducted  from  the  profits  and  the  loss  is 
thus  equally  divided.  It  is  claimed  by  the  de- 
fendant that  Bird  and  Hepburn  should  be 
charged  with  the  whole  of  this  loss  because 
they  had  the  securities  and  failed  to  collect 
them,  when,  by  the  use  of  due  diligence,  they 
might  have  done  it.  This  fact  does  not  appear 
in  the  case  except  by  the  unsujiported  allega- 
tion of  the  defendant,  made  in  his  answer  to 
the  bill  of  review.  This  portion  of  the  answer 
was  entirely  impjsrtinent  to  the  bill,  which  was 
strictly  and  purely  a  bill  of  review.  No  formal 
replication  was  required  to  avoid  its  effect  as 
evidence  in  the  cause. 

The  result  is  that  the  complainants  are  en- 
titled to  a  decree  against  the  defendant  for  the 
sum  of  $6,889.39,  With  interest  from  the  1st 
of  May,  1840,  and  costs. 

Thc'decrce  of  the  District  Court  must  be  re- 
versed, and  a  decree  rendered  for  the  complain- 
ants accordingly. 


a73»]     •SLAUGHTER  HOUSE  CASES. 

THE  BUTCHERS*  BENEVOLENT  ASSOCIA- 
TION OF  NEW  ORLEANS,  Plff.  in  Err., 

V. 

THE  CRESCENT  CITY  LIVE  STOCK  LAND- 
ING AND  SLAUGHTER  HOUSE  CO. 

SAME  V.  SAME. 

HOTAIR  IMBAU,  Jordan  F.  Aycock  and  Josiah 
Gitzcnger,  Composing  the  firm  of  Imbau,  Ay- 
oock  &  Co.,  Pills,  in  Err., 

V. 

THE  CRESCENT  CITY  LIVE  STOCK  LAND- 
ING AND  SLAUGHTER  HOUSE  CO. 
10  Waix. 


THE  LIVE  STOCK  DEALERS'  AND  BUTCH- 
ERS' ASSOCIATION  OF  NEW  ORLEANS, 
Plff.  in  Err., 

▼. 

THE  CRESCENT  CITY  LIVE  STOCK  LAND- 
ING AND  SLAUGHTER  HOUSE  CO. 

PAUL  ESTEBEN  et  al., 

V. 

THE  STATE  OF  LOUISIANA,  ex  reL 

(See  8.  C.  ^0  Wall.  273-299.) 

Supersedeas,  when  issued — effect  of — ^writ  of  er- 
ror to  state  court — ^injunction,  how  affected 
by. 

This  court  has  power  to  Issue  a  supersedeas  he- 
fore  the  retarn  day  of  the  writ  of  error,  where 
the  return  has  heen  made. 

A  writ  of  error  to  a  State  Court  cannot  have 
any  greater  effect  than  if  the  Judprment  or  decree 
had  been  rendered  or  passed  In  a  Circuit  Conrt. 

Neither  an  Injunction  nor  a  decree  dl^stoivin?  an 
Injunction  passed  In  a  Circuit  Court  Is  reversed  or 
nullified  by  an  appeal  or  writ  of  error  before  the 
cause  Is  heard  In  this  court. 

The  only  effect  of  the  supersedeas  Is  to  prevent 
all  further  proceedings  In  the  subordinate  court, 
except  such  as  are  necessary  to  preserve  the 
rights  of  the  parties. 

[N08.  476,  476,  477,  479,  480.] 
Argued  Nov.  18,  1870.     Decided  Dec.  2,  1870. 

WRIT  of  error  to  the  Supreme  Court  of  the 
State  of  Alabama. 

On  motion  for  writs  of  supersedeas. 

These  cases  arose  in  the  State  Courts  of 
Louisiana,  and  all  involve  the  question  of  the 
validity  of  a  certain  Statute  of  that  State,  j^'iv- 
ing  to  the  Corporation  named,  the  Crescent 
City  Live  Stock  Landing  and  Slaughter  House 
Co.,  certain  exclusive  privileges. 

The  several  cases,  which  had  been  variously 
decided  in  the  courts  where  brought,  were,  up- 
on appeal  to  the  Supreme  Court  of  the  State, 
all  decided  in  favor  of  the  Corporation  named, 
and  various  injunctions  were  sustained  in  fa- 
vor of  that  Corporation.  Writs  of  error  having 
sued  out  in  eacn  of  the  cases,  the  plaintiffs  in 
error  now  move  for  writs  of  supersedeas  to  the 
judgments  of  the  courts  below. 

The  case  is  further  stated  by  the  court. 

Messrs.  J.  A.  Campbell,  P.  Phillips  and  J. 
Q.  A.  Fellows,^ for  plaintiffs  in   error: 

The  25th  section  of  the  Judiciary  Act  of 
1789  authorizes  the  issue  of  the  writ  of  error 
in  this  cause,  and  the  23d  section  prescribes 
that  the  writ  shall  be  a  supersedeas  if  allowed 
within  ten  days  of  the  judgment,  and  be  served 
on  the  defendant  and  a  bond  be  given  and  be 
filed  in  the  same  time. 

The  effect  of  the  writ  thus  accompanied  is 
described  in  the  decisions  of  this  court. 

Rubber  Co.  v.  Goodyear,  6  Wall.  153,  18  L.  ed. 
702;  R.  R.  Co.  v.  Harris  (ante,  100). 

A  writ  of  error  which  is  a  supersedeas,  re- 
moves the  cause  from  the  court  to  which  it  is 
addressed,  and  prevents  the  inferior  court  from 
doing  any  act  to  carry  that  judgment  into  ef- 
fect. It  suspends  its  power  and  jurisdiction 
over  the  cause,  and  whatever  is  done  in  the 
cause  subsequently,  until  its  disposition  in  the 
Supreme  Court,  is  done  under  the  order  or  al- 
lowance of  that  court.  The  writ  commands 
the  record  and  proceedings  to  be  sent  to  the  Su- 
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preme  Court,  and  the  Act  of  Congress  declares 
that  this  writ  shall  be  a  supersedeas. 

Cases  above  cited;  Bac.  Abr.  Supersedeas,  a; 
Stockton  V.  Bishop,  2  How.  74;  Hogan  v.  Ross, 
11  How.  294;  Hardeman  v.  Anderson,  4  How. 
640. 

The  writ  at  common  law  was  a  supersedeas 
by  implication  (Cro.  Jac  534),  but  was  regu- 
lated afterwards  by  statute,  the  principle  of 
which  (3  James,  ch.  8)  suggested  the  Act  of 
Congress  of  1789. 

In  the  present  cause  the  final  order  was  made 
in  the  Supreme  Court  of  Louisiana,  May  9, 
1870.  The  writ  of  error  was  allowed,  served, 
and  the  bond  approved  and  filed  before  and  on 
May  16,  1870.  No  execution  had  been  issued. 
These  Acts  made  the  writ  operative  and  entitle 
us  to  claim  the  supersedeas.  The  cause  was 
transferred  from  the  Supreme  Court  of  Louisi- 
ana to  the  Supreme  Court  of  United  States. 

1  Har.  &  J.  476;  cases  above  cited;  Bryan  v. 
Bates,  12  Allen,  202;  5  Taunt.  204;  1  Chit. 
241;  2  Tidd,  Pr.  1145;  4  Conn.  365;  4  Sm.  &  M. 
670. 

A  certiorari  would  have  operated  in  the  same 
manner. 

43  Pa.  377;  Patchin  v.  The  Mayor,  13  Wend. 
664. 

The  cause  in  the  Fifth  District  Court  before 
the  Eighth  Court  had  been  created,  was  de- 
termined and  was  removed  from  that  court  by 
a  suspensive  appeal  to  the  Supreme  Court  of 
the  State.  The  effect  of  the  suspensive  appeal 
to  the  Supreme  Court  of  the  State,  is  to  devest 
the  inferior  court  of  jurisdiction  of  the  cause. 

The  fact  that  the  appeal  is  suspensive  being 
ascertained,  all  other  questions  are  to  be  set- 
tled in  the  Supreme  Court. 

Code  Pr.  664;  La.  v.  Judge,  etc.,  19  La.  168, 
and  the  cases  cited;  S.  C.  20  La.  Ann.  629;  S. 
C.  21  La.  Ann.  43;  1  Bioche  Die.  d.  pro,  tit. 
Appel,  No.  470;  Talainder  a  Tappel,  347. 

The  injunction  granted  in  the  Fifth  District 
Court  upon  the  petition  ex  parte,  was  operative 
until  the  judgment  renderea  in  the  cause  in  that 
court.  The  judgment  in  that  court  converted 
it  from  a  temporary  into  a  perpetual  injunction, 
and  the  allowance  of  that  perpetual  injimction 
was  the  judgment  appealed  from. 

By  the  suspensive  appeal,  its  operation  was 
suspended  until  the  judgment  in  the  Supreme 
Court  of  the  State,  whidi  affirmed  that  of  the 
Fifth  Court.  But  before  the  execution  of  that 
judgment,  the  confirmatory  judgment  was  itself 
suspended  by  the  writ  of  error  of  the  Supreme 
Court. 

If  there  had  been  no  writ  of  error  to  the  Su- 
preme Court  of  the  United  States,  the  judgment 
of  the  Supreme  Court  of  the  State  might  have 
been  earned  to  the  Fifth  Court  and  spread  on 
its  record,  and  by  motion  in  open  court,  would 
have  been  made  executory.  But  until  all  this 
had  been  done,  the  Fifth  Court  could  not  have 
issued  the  final  writ  of  execution  (a  perpetual 
injunction)  for  the  writ  of  injunction  is  at  one 
stage  of  proceeding  an  administrative  writ,  and 
at  another,  a  judicial  writ — final  process.  This 
will  appear  from  R.  R.  Co.  v.  Bradleys  (ante, 
274).    Louisiana  cases  above  cited. 

And  for  the  practice  in  regard  to  making 
judgments  executory. 

Ingraham  t.  Dawson,  20  How.  486,  15  L.  ed. 
984. 
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The  courts  of  the  United  States  under  the 
Acts  of  Congress  have  adequate  power  to  pro- 
tect its  jurisdiction  from  interfering  between 
courts  and  parties^  and  to  protect  suitors  before 
it  from  oppression.  The  final  order  of  tlie 
Eighth  Court  on  the  motion  to  attach  for  a 
contempt  is  a  final  execution,  and  the  sherifT 
has  seized  and  holds  property  under  it.  Any 
#ourt  of  record  at  common  law  will  protect  its 
iurisdiction  by  the  issue  of  writs  of  supersedeas 
in  a  matter  j>roperly  cognizable  there.  In  the 
case  of  Taylor  v.  Carryl,  20  How.  583,  15  L.  ed. 
1028,  the  cases  are  collected  in  which  such  pojr- 
er  is  exerted.  ^ 

The  25th  section  of  the  Judiciary  Act  places 
the  State  Courts  in  subordination  to  the  Su- 
preme Court,  within  the  range  of  the  cases  de- 
scribed in  it.  The  court  may  compel  obedience 
to  the  writ  of  error. 

U.  S.  V.  Booth,  18  How.  476.  15  L.  ed.  40* 

It  may  render  and  enforce  the  final  judgment 
in  the  cause  arising  under  f'at  section,  ^ho 
case  before  the  court  is  one  'f  an  aggravated 
character.  All  that  was  required  of  the  plain- 
tiffs they  have  done  to  bring  their  cause  hither. 

Bac.  Abr.  tit.  Sup.  B;  1  Str.  419;  3  D.  A  E. 
643;  Tidd,  Pr.  1145;  Morris'  Cotton  (ante, 
481) ;  Ex  parte  Milwaukee  Co.  5  Wall.  188,  18 
L.  ed.  676;  R.  R.  Co.  v.  Bradleys,  (ante,  274); 
Stockton  V.  Bishop,  2  How.  74;  Hardeman  v. 
Anderson,  4  How.  640;  5  B.  &  Aid.  903;  Bryan 
V.  Bates,  12  Allen,  202;  Taswell  v.  Stone,  4 
Bur.  2454;  8  East,  416;  Slocum  v.  Mayberry,  2 
Wheat.  1;  Kershaw  v.  Thompson,  4  Johns.  Ch. 
609;  6  H.  &  J.  302. 

Ilie  Act  of  Congress  of  1789,  in  relation  to 
the  revisory  powers  of  the  Supreme  Court  ove' 
State  Courts,  referred  alone  to  the  process  and 
mode  of  proceedings  at  common  law,  and  adopt- 
ed them — writs  of  error  and  their  effect.  The 
supersedeas,  whether  by  implication  or  writ  of 
error,  was  adopted  in  toto.  In  reference  !> 
state  adjudications,  it  has  not  been  changed. 
The  Act  of  1803  adopts  the  appeal  in  equity 
and  admiralty  cases,  but  under  the  same  reg- 
ulations and  restrictions.  Upon  this  discussion 
some  light  may  be  thrown  by  considering  the 
question  before  us  with  reference  to  the  chan- 
cery law.  The  effect  of  an  appeal  will  be  found 
in  the  Louisiana  decisions,  and  the  French  work 
on  practice  we  have  cited. 

The  appeal  transfers  the  record;  devests  ju- 
risdiction of  the  subordinate  court;  invests  the 
superior  coirt  with  full  jurisdiction,  and  thv» 
appellate  court  generally  decides  de  novo.  The 
admiralty  appeal  is  the  purest  form  in  which 
this  writ  is  used.  So  it  was  in  chancery.  In 
Great  Britain,  this  was  found  inconvenient 
from  the  slowness  of  the  proceedings. 

Notwithstanding  an  appeal,  the  subordinate 
court  may  go  on  with  the  cause.  This  was  set- 
tled by  rule  of  the  House  of  Lords  in  1807. 
The  rule  is  to  be  found  in  Huguenin  t.  Baaeley. 
16  Ves.  182. 

The  appellant  might  then  apply  to  the  House 
of  Lords  for  stay  of  proceedings  after  appeal. 

Macnachten  v.  Boehm,  1  J.  &  W.  48;  Gwyii« 
v.  Lethbridge,  14  Ves.  585. 

The  history  is  told  (Hart  v.  The  Mayor  of  Al- 
bany, 3  Paige,  Ch.  381),  and  the  New  York  al- 
teration of  the  English  rule  stated  (Green  t. 
Winter,  1  Johns.  Ch.  80),  and  the  present  En- 
glish practice  is  stated. 
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Bam  T.  Fewkes,  L.  R.  1  Eq.  395;  Gibbs  t. 
Daniel,  4  Giff.  1. 

The  change  in  the  English  rule  was  adopted 
after  1789,  and  the  Judiciary  Act  of  1789  was 
the  rule  of  the  English  courts  at  that  date, 
both  at  law  and  in  chancery.  The  writ  of  er- 
ror with  bond,  and  the  appeal  with  or  without 
bond,  removed  the  suit  to  the  appellate  court 
antirely  and  absolutely. 

The  American  Statute  provided  against  vexa- 
tious delays  by  prescribmg  that  no  appeal  or 
writ  of  error  should  issue,  except  on  a  final 
judgment.    4  Bibb,  221. 

Messrs.  T.  J.  Durant,  J.  S.  Black,  Matt. 
H.  Carpenter  and  Charles  Allen,  for  defend- 
ants in  error: 

The  general  doctrine  applicable  to  writs  of 
error  at  common  law  is  stated  in  Tidd.  Pr.  late 
ed.,  quite  fully. 

But  writs  of  error,  to  reverse  judgments  at 
law,  rest  on  a  different  basis  from  writs  of  er- 
ror brought  for  the  purpose  of  obtaining  a  re- 
vision of  a  case  by  the  Supreme  Court  of  the 
United  States.  Supersedeas  is  a  law  term,  and 
has  no  application  to  a  chancery  proceeding. 

Second.  In  tlie  English  chancer}'  practice,  the 
question  whether  an  appeal  shall  stay  proceed- 
incfs,  rests  very  much  in  the  discretion  of  the 
tribunal  from  which  the  appoal  is  taken;  and 
it  is  common  to  make  special  application  to 
that  tribunal,  either  to  stay  further  proceed- 
ings, or  to  pass  an  order  that  proceedings  shall 
not  be  stayed. 

2  Sm.  Ch.  Pr.  68. 

Such  was  the  course  in  the  recent  English 
case,  Barrs  v.  FewKes,  L.  R.  1  Eq.  392. 

The  application  was  made  to  the  court  ap- 
pealed from.  See,  also,  Harrington  v.  Har- 
rin^on,  L.  R.  3  Ch.  App.  664. 

The  general  rule  is,  that  an  appeal  will  not 
stay  proceedings. 

See,  General  Order  in  House  of  Lords  in 
1807,  copied  in  16  Ves.  184;  Gwynn  v.  Leth- 
bridge,  14  Ves.  685;  Willan  v.  Willan,  16  Ves. 
216;  9  Ves.  316;  Waldo  v.  Caley,  16  Ves.  209; 
4  Ves.  316;  2  Ves.  563;  Hart  v.  Mayor,  etc.  3 
Paige,  Ch.  381,  where  there  is  some  account  of 
the  English  practice;  also  in  2  Dan.  Ch.  Pr. 
under  the  head  of  "Re-hearings  and  Appeals," 
there  is  a  general  statement  of  tne  doctrine; 
see,  also,  Walbum  v.  Ingilby,  1  Myl.  &  K.  161; 
6  Eng.  Ch.  Gas.  498. 

Third.  Under  the  practice  by  which  causes 
are  removed  from  State  Courts  to  the  United 
States  Supreme  Court  on  writs  of  error,  the  re- 
moval is  in  the  nature  of  an  appeal.  It  is  a 
continuation  of  the  same  litigation,  and  not  a 
mere  suit  as  a  writ  of  error  at  common  law. 
The  mode  of  removal  is  only  a  matter  of  form. 
The  substance  of  the  matter  is,  that  the  cause 
ifl  brought  before  a  supervising  tribunal  for  re- 
vision; and  the  jurisdiction  of  the  United  States 
Courts  is  in  its  nature  appellate.  This  doctrine 
has  been  consantly  stated. 

Martin  v.  Hunter,  1  Wheat.  349;  Cohens  y. 
Va.  6  Wheat.  410;  Nations  v.  Johnson,  24  How. 
204,  16  L.  ed.  631 ;  Bryan  v.  Bates,  12  Allen,  213. 

The  writ  of  error,  therefore,  only  inaugu- 
rates a  new  stage  in  the  same  cause;  and  ac- 
cordingly an  injunction  should,  of  course,  con- 
tinue in  force  until  the  determination  upon  the 
writ  of  error,  which  is  the  ultimate  determina- 
rion  of  the  original  suit. 
\o  Wall. 


Fourth.  The  doctrine  we  contend  for  will  be 
found  in  the  following  cases:  Hart  t.  Mayor, 
etc.,  3  Paige,  381,  Graves  v.  Maguire,  6  Paige, 
381;  Stone  v.  Carlan,  2  Sandf.  738;  Mining  Co. 
v.  Fremont,  7  Gal.  131;  Spring  t.  Lm.  Co.  6 
Wheat.  619;  Thompson  v.  McRim,  6  Har.  A  J. 
302;  Williamson  v.  Caman,  1  Gill  &  J.  184; 
Boren  y.  Chisholm,  3  Ala.  613;  Garrow  v.  Car- 
penter, 4  Stew.  A  P.  336;  Colman  v.  Bridge  Co. 
6  Blatchf.  68. 

Fifth.  It  is  impossible  to  suppose  that  there 
should  not  be  authority  in  a  court  of  equity,  by 
a  decree,  to  hold  matters  in  a  certain  fixed  po- 
sition until  the  ultimate  determination  of  the 
cause.  This  is  apparent  by  considering  the 
nature  of  the  relief  which  may  be  granted  by 
means  of  an  injunction,  in  many'  cases  where, 
if  the  injunction  is  suspended  while  the  appeal 
or  writ  of  error  is  pendmg,  all  the  mischief  will 
be  done  which  is  sought  U>  be  prevented. 

For  instance: 

If  an  injunction  to  stay  waste  by  cutting 
down  trees  is  suspended,  the  trees  will  be  cut. 

Disease  and  death  will  prevail  if  an  injunc- 
tion to  restrain  a  nuisance  affecting  health,  to 
abate  and  suppress  a  source  of  diseases,  is  sus- 
pended. 

If  an  injunction  to  restrain  the  marriage  of  a 
ward  in  chancery  is  suspended,  an  irretrievable 
mischief  may  occur  at  once. 

2  Seton,  Forms  of  Decrees,  3d  Lond.  ed.  727, 
for  a  form  of  such  a  decree. 

Sixth.  So  in  cases  at  law.  Suppose  articles 
have  been  seized  on  a  search-warrant — stolen 
goods,  obscene  books  or  pictures,  lottery  tick- 
ets or  gambling  materials,  counterfeit  coins, 
forged  bank  notes,  implements  for  counterteit- 
ing  or  any  other  article  deemed  dangerous  or 
obnoxious — which  state  laws  may  authorize 
to  be  seized,  and  held  for  condemnation  and 
forfeiture;  and  a  restoration  to  tnr  n\^oer  (in 
case  of  stolen  goods),  or  a  cohdnrunation  and 
forfeiture  and  destructior*  of  thom  have  been 
decreed.  If  a  writ  of  en  or  i^^  8ued  out,  that 
supersedes  the  final  order  ot  restoration  to 
the  owner,  or  condemnation;  but  shall  the  ar- 
ticles, therefore,  be  given  up  to  the  person  who 
had  the  guilty  possession  of  them,  or  shall  they 
still  be  held  in  the  custody  of  the  law? 

Seventh.  It  must  be  the  case  that  there  is 
power  in  a  court  of  equity,  and  also  when  nec- 
essary in  a  court  of  law,  to  pass  orders  which 
shall  have  the  effect  to  hold  things  as  they  are 
and  prevent  any  subsequent  change  in  the  situ- 
ation of  things,  which  shall  be  disastrous  to  the 
plaintiff  or  to  the  public,  and  fatal  to  the  relief 
which  is  sought. 

The  law  of  Louisiana  is  very  explicit  in  this 
regard. 

See,  La.  Cr.  art.  307;  De  La  Croix  v.  Villere, 
11  La.  Ann.  39;  White  v.  Cazenave,  14  La.  Ann. 
67 ;  Knabe  v.  Fernot,  14  La.  Ann.  860. 

Eighth.  What  power  then  has  the  Supreme 
Court  of  the  United  States  in  the  premises? 

Take  the  illustration  put  by  the  counsel  for 
the  plaintiff  in  error.  A  prisoner  imder  sen- 
tence of  death  sues  out  a  writ  of  error.  The 
counsel  says:  "Shall  he  hung  while  his  writ  of 
error  is  pending?" 

It  is  not  necessary  to  say  "yes;"  because  it 
may  well  be  that  this  court  has  power  to  issue 
a  writ  for  the  purpose  of  holding  thines  as  they 
are;  of  preventing  execution  of  the  una)  judg* 
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ment.  But  does  it  follow  that  the  prisoner 
shall  go  at  large? 

It  is  perfectly  plain,  in  the  case  supposed, 
that  this  court  cannot  order  the  discharge  of 
the  prisoner  while  the  writ  of  error  is  pending. 

''Why  not?  Is  he  not  held  on  final  sen- 
tence ?'^ 

The  answer  is,  that  the  supersedeas  attaches 
to  so  much  of  the  final  sentence  as  determines 
the  ultimate  rights  of  the  party. 

In  Bryan  v.  Bates,  12  Allen,  213,  a  case  in 
Massachusetts,  much  considered  and  well-rea- 
soned out;  one  who  had  been  convicted  of  a 
misdemeanor  and  sentenced  to  imprisonment 
thereon,  and  committed  to  jail  in  pursuance  of 
that  sentence,  sued  out  a  writ  of  error  in  a 
United  States  Court,  and  then  applied  for  his 
discharge  of  habeas  corpus  on  the  ground  that 
the  writ  of  error  was  a  supersedeas.  The  court 
decided  that  although  the  writ  of  error  was  a 
supersedeas,  yet  they  had  authority  to  hold 
him  until  he  should  give  bail. 

See,  also,  Nauer  v.  Thomas.  13  Allen.  574: 
Fleming  v.  Clark,  12  Allen,  191,  in  the  latter  of 
which  cases  the  same  question  was  argued,  but 
not  decided. 

Ninth.  It  is  constantly  held  that  only  final 
judgment  and  decrees  can  be  re-examined  and 
reversed  on  writs  of  error.  The  cases  are  nu- 
merous where  this  court  has  refused  to  enter- 
tain any  application  to  deal  with  preliminary 
decrees. 

A  striking  case,  in  some  respects  analogous 
1o  the  present,  was  that  of  Gibbons  v.  Ogden, 
(J  Wheat.  448.  There  a  bill  was  filed  in  the 
State  Court,  to  restrain  the  defendant  from 
navigating  steamboats  upon  certain  waters,  up- 
on which  the  Legislature  had  granted  to  Liv- 
ingston and  Fulton,  the  exclusive  right  to  nav- 
igate steamboats.  On  filing  the  bill,  a  prelim- 
inary injunction  was  cranted.  The  defendant 
set  up  a  right  under  the  laws  of  the  United 
States  and  moved  to  dissolve  the  injunction. 
This  motion  was  denied.  An  appeal  was  taken 
to  the  highest  court  of  the  State,  and  that 
court  also  refused  to  dissolve  the  injunction. 
The  defendant  then  appealed  to  the  Supreme 
Court  of  the  United  States,  on  the  ground  that 
a  question  under  United  States  laws  was  in- 
volved; but  as  no  final  decree  had  been  made  in 
the  State  Court,  the  appeal  was  dismissed  for 
want  of  jurisdiction. 

So  the  preliminary  injunction  stood,  and  was 
not  interfered  with. 

See,  also,  Verden  v.  Coleman,  18  How.  86, 
15  L.  ed.  272;  Boyle  v.  Zacharie,  6  Pet.  C56,  et 
seq.  and  numerous  other  cases. 

Tenth.  The  United  States  Circuit  of  1789, 
section  23,  recognizes  that  preliminary  injunc- 
tions shall  stand.  The  statute  provider  that  a 
writ  of  error  shall  be  "a  supersedoas  and  stay 
of  execution  in  case,"  etc.  Executions  are  not 
to  issue;  that  is,  precepts  to  enforce  the  final 
judgment  of  the  state  courts  are  not  to  issue. 

It  is  only  the  final  and  ultimate  rights,  and 
not  the  incidental  rights  of  parties,  that  writs 
of  error  are  designed  to  vindicate. 

^Ir.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

All  persons  and  corporations,  except  the  Cres- 
cent City  Live  Stock  Landing  and  Slaughter 
House  Company,  are  prohibited,  by  an  Act 
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passed  by  the  Legislature  of  the  State  of 
'Louisiana,  to  land,  keep  or  slaughter  any  ['385 
cattle,  beeves,  calvas,  sheep,  swine  or  other  ani- 
mals, or  to  have,  keep  or  establish  any  stodc 
landings,  yards,  pens,  slaughter  houses  or  abat- 
toirs at  any  point  or  place  within  the  City  of 
New  Orleans  or  the  Parishes  of  Orleans,  Jeffer- 
son and  St.  Bernard,  or  at  any  place  on  the  east 
bank  of  the  river  within  the  corporate  limits  of 
the  city,  or  at  any  point  on  the  west  bank  of 
the  same  above  the  railroad  depot  therein 
mentioned  and  designated. 

Said  Act  was  passed  on  the  8th  day  of  March, 
1869,  and  is  entitled  "An  Act  to  Protect  the 
Health  of  the  City  of  New  Orleans,  to  Locate 
the  Stock  Landings  and  Slaughter  Houses,  and 
to  Incorporate  'the  Crescent  City  Live  Stock 
landing  and  Slaughter  House  Company.*" 
Though  approved  on  the  day  mentioned,  Rtill 
the  Act  did  not  go  into  operation  till  the  first 
day  of  June  following  but  it  appearing  that  the 
Company  created  an  organized  under  the  Act 
intended  to  enforce  the  prohibition,  the  plain- 
tiffs in  the  suit  first  mentioned,  on  the  26th  of 
May  of  that  year,  filed  a  petition  or  bill  of  com- 
plaint in  the  Sixth  District  Court  of  New  Or- 
leans against  that  Company,  alleging  that  for 
more  than  thirty  years  past  there  had  existed 
in  the  Parish  of  Orleans  and  the  adjacent  par- 
ishes the  lawful  trade  of  butchering  domestic 
animals  to  supply  with  meat  the  markets  of 
the  city  and  the  adjacent  parishes,  and  that 
the  regular  pursuit  of  that  trade  involved  the 
necessity  of  collecting,  feeding  and  sheltering 
such  animals  before  they  were  slaughtered,  and 
of  preparing  and  preserving  their  meat  for  use 
or  sale  for  food,  and  their  hides,  tallow  and 
other  valuable  parts  of  the  animals  for  the 
market;  that  a  thousand  persons  throughout 
that  period  have  been  engaged  in  that  trade 
without^  interruption  and  unmolested  prior  to 
the  organization  of  that  Company  by  any  ordi- 
nance, regulation  or  enactment  from  any'  public 
authority;  that  they,  the  petitioners,  are  duly 
incorporated  under  a  law  of  the  State,  and  that 
for  more  than  two  years  they  have  been  and 
are  in  the  lawful  exercise  of  that  trade  and  em- 
ployment, and  that  they  have  constructed  and 
erected  for  that  purpose  'and  now  hold,  [*286 
within  those  parishes,  places  for  landing  cattle 
and  for  sheltering  the  same,  and  slaughter 
houses  f ::r  butchering  the  animals  for  market, 
and  have  secured  stalls  and  such  other  privi- 
leges in  the  market  places  as  are  necessary  and 
convenient  to  the  prosecution  of  the  business: 
that  the  respondents,  though  they  must  well 
know  that  the  Act  is  in  violation  of  the  Consti- 
tution of  the  United  States,  openly  declare  that 
it  is  their  intention  to  execute  its  provisions 
and  to  compel  the  complainants  to  abandon  the 
objects  of  their  incorporation,  and  to  destroy 
the  value  of  their  investments,  and  render  it 
necessary  for  them  to  relinquish  their  lawful 
pursuit,  and  the  prosecution  of  their  legitmate 
business. 

Wherefore  they  pray  that  the  respondents 
>aiay  be  enjoined  from  any  such  interference 
with  the  petitioners,  and  from  interfering,  di- 
rectly or  indirectly,  by  suit  or  otherwise,  with 
their  customers  in  purchasing,  slaughtering  or 
butchering  animals  of  any  kind  used  for  meat, 
during  the  pendency  of  the  suit,  and  also  for 
process;  and  that  they,  the  complainants,  may 
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have  judgment  against  the  respondents  in  dam- 
ages for  the  sum  of  $10,000. 

On  the  same  day  the  respondents  in  that  suit 
instituted  in  the  Fifth  District  Ck>urt  of  New 
Orleans  a  counter  suit  against  the  complainants 
in  the  suit  commenced  against  them  in  the 
Sixth  District  Court  of  the  same  municipality. 
They  allege  in  their  petition  that  'The  sole  and 
exclusive  privilege  of  conducting  and  carrying 
on  the  live  stock  landing  and  slaughter  house 
business  in  that  dty  and  its  environs  is  vested 
in  their  Company,  as  is  fully  set  forth  in  the 
Act  of  their  incorporation;  that  the  Corpora- 
tion named  in  their  petition,  as  respondents,  are 
about  to  land,  shelter  and  protect  cattle,  etc, 
intended  for  slaughter,  and  to  conduct  and 
carry  on  the  live  stock  landing  and  slaughter 
house  business  within  the  limits  of  the  city  as 
prohibited  by  law  and  in  violation  of  their  ex- 
clusive righU  and  privileges.  Wherefore  they 
pray  that  the  respondents,  the  complainants  in 
the  suit  pendmg  in  the  Sixth  District  Court, 
may  be  enjoined  and  prohibited  from  landing, 
387*]  stabling  and  sheltering  cattle,  *etc.,  and 
other  animals  destined  for  sale  and  slaughter  in 
that  city,  and  from  conducting  and  carrying  on 
the  live  stock  landing  and  slaughter  house 
business  within  the  limits  of  the  parishes  de- 
scribed in  their  charter,  and  from  molesting  and 
interfering  with  the  petitioners  in  the  exercise 
and  enjoyment  of  their  exclusive  rights  and 
privileges;  and  they  also  claim  damages  in  the 
sum  of  $4,000,  and  for  general  relief. 

Judgment  in  the  first  suit  was  rendered  for 
the  petitioners,  and  it  was  ordered  that  the  in- 
jimction  previously  issued  in  the  case  against 
the  respondents  should  be  made  perpetual. 
Pursuant  to  the  suggestion  of  the  respondents 
in  that  case,  that  there  was  error  to  their  pre- 
judice in  the  final  judgment  of  the  Sixth  Dis- 
trict Court,  it  was  ordered  "that  a  suspensive 
appeal  be  granted  herein  to  the  defendants,  re- 
turnable to  the  Supreme  Court  of  the  State." 

Hearing  was  also  had  in  the  suit  commenced 
in  the  Fifth  District  Court  by  the  Crescent  aty 
Live  Stock  Landing  and  Slaughter  House  Com- 
pany against  the  Butchers'  Benevolent  Associ- 
ation of  New  Orleans,  and  it  was  ordered,  ad- 
judged and  decreed  in  that  case  that  there  be 
judgment  in  favor  of  the  petitioners,  and  that 
the  Corporation  respondents,  their  president 
and  members,  be  forever  enjoined  and  prohib- 
ited, as  prayed  in  the  petition. 

Exceptions  having  been  filed  to  certain  rul- 
ings of  the  court,  it  was  also  ordered,  on  motion 
of  the  respondents,  that  they,  the  respondents, 
be  allowed  a  suspensive  appeal,  to  the  Supreme 
Court  of  the  State,  as  in  the  preceding  case. 
•  Separate  suits  were  also  commenced  in  the 
Seventh  District  Court  of  the  city  against  the 
Crescent  City  Live  Stock  Landing  and  Slaughter 
House  Company  by  Hotair  Imbau  et  al.,  and 
by  the  Live  Stock  Dealers'  and  Butchers'  As- 
sociation of  New  Orleans,  as  appears  by  the 
transcripts  filed  here  in  those  cases.  Injimctions 
were  prayed  and  granted  against  the  respond- 
ents in  both  of  those  cases,  and  they,  the  re- 
spondents, were  allowed  suspensive  appeals  to 
the  Supreme  Court  of  the  State  from  the  re- 
spective judgments. 

Suit  was  also  commenced  in  behalf  of  the 
a88*]  State  by  the  ♦Attorney -General  against 
Paul  Esteben  et  al.,  in  which  it  is  alleged  that 
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they  have,  without  authority  of  law,  formed 
themselves  into  a  Corporation  by  the  name  of 
the  Live  Stock  Dealers'  and  Butchers'  Associa- 
tion of  New  Orleans;  that  they,  as  such  Corpo- 
ration, are  about  to  lease  or  purchase  a  certain 
tract  of  land  partly  in  the  dty  and  partly  in 
the  Parish  of  St.  Bernard,  and  that  they  are 
about  to  commence  the  erection  of  buildings 
and  structures  thereon  for  the  purpose  of  col- 
lecting, landinff  and  sheltering  beef  cattle  de- 
signed for  food,  to  be  sold  in  the  Parishes  of 
Orleans,  Jefferson  and  St.  Bernard,  contrary  to 
the  Act  of  the  General  Assembly  of  the  State.. 
Wherefore  the  petitioner  prays  that  a  writ  of 
injunction  may  issue  restraining  and  enjoining 
the  respondents  from  using  that  tract  of  land 
for  the  purpose  set  forth  in  the  petition  and 
from  slaughtering  any  beef  cattle  or  any  other 
animals  intended  to  be  sold  for  food  in  those 
parishes.  Final  judgment  in  the  case  was  ren- 
dered in  favor  of  the  State,  and  it  was  also 
ordered,  adjudged  and  decreed,  that  the  re- 
spondents be  forever  enjoined  and  restrained,  as 
prayed  by  the  petition.  Attempt  was  made  by 
the  respondents  to  secure  a  re-hearing,  but  the 
motion  was  denied,  and  on  their  petition  it  was 
ordered  that  they  be  allowed  a  suspensive  ap- 
peal to  the  Supreme  Court  of  the  State,  as  m 
thepreceding  cases. 

These  several  appeals,  together  with  one  oth- 
er which  it  is  unnecessary  to  describe,  were 
duly  entered  in  the  Supreme  Court  of  thje  State, 
and  were,  by  the  written  agreement  of  the 
parties,  submitted  for  decision  at  the  same  time. 
They  were  submitted  on  the  28th  of  January, 
1870,  and  the  opinion  of  the  appellate  court  was 
delivered  on  the  11th  of  April  following.  Pursu- 
ant to  that  opinion,  the  judgment  of  the  Sixth 
District  Court,  as  rendered  in  the  first  case, 
was  reversed,  and  the  directions  of  the  Supreme 
Court  of  the  State  were,  that  the  injunction 
granted  by  the  subordinate  court  shoula  be  dis- 
solved, and  that  the  demand  of  the  petitioners 
should  be  rejected,  with  costs  in  both  courts. 
They  also  rendered  a  judgment  of  reversal  in 
the  same  form  and  with  the  same  directions  in 
the  third  and  ^fourth  cases,  being  the  [^289 
two  appeals  from  the  judgmeuts  rendered  in 
the  Seventh  District  Court.  Judgments  of  af- 
firmance were  also  rendered  on  the  same  day  in 
the  second  and  fifth  cases,  in  the  order  herein 
adopted,  with  costs  of  appeal. 

Where  the  decision  in  the  court  below  sus- 
tained the  pretentions  of  the  Crescent  City  Live 
Stock  Landing  and  Slaughter  House  Company 
the  judgment  of  the  subordinate  court  was  af- 
firmed, but  the .  judgment  of  the  subordinate 
court  was  reversed  in  each  case  where  the  de- 
cision of  the  subordinate  court  was  adverse  to 
those  pretentions,  and  the  injunctions  in  those 
cases  were  dissolved. 

Petitions  for  re-hearing  were  filed  by  the  los- 
ing parties,  on  the  26th  of  April,  1870,  and  on 
the  9th  of  May  following  an  entry  was  made  in 
each  case,  that  the  petition  for  re-hearing  was 
refused.  Writs  of  error  to  the  State  Court  were 
subsequently  prayed  by  the  same  parties,  and 
on  the  13th  of  May  last  the  writs  of  error  were 
allowed  by  the  Associate  Justice  of  this  court 
allotted  to  that  circuit-,  and  they  were  duly  filed 
on  the  16th  day  of  the  same  month,  as  appears 
of  record. 

Filed,  as  the  writs  of  error  were,  within  ten 
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days  from  the  date  of  the  entry  refusing  the  pe- 
tition for  re-hearing,  it  is  claimed  by  the  plain- 
tiffs that  the  several  writs  of  error  operate  as 
a  supersedeas  and  stay  execution,  under  the  23d 
section  of  the  Judiciary  Act.  Doubts  were  at 
one  time  entertained  upon  that  subject,  but 
since  the  decision  in  the  case  of  Broekett  y. 
Brockett,  2  How.  238,  the  Question  must  be  con- 
sidered as  settled  in  accordance  with  the  views 
of  the  plaintiffs.  Rubber  Ck>.  v.  Goodyear,  6 
Wall.  165,  18  L.  ed.  763. 

Sufficient  bonds  were  given  in  each  of  these 
cases,  which  is  necessary  in  every  case,  in  order 
that  the  appeal  or  writ  of  error  may  operate  as 
a  supersedeas  and  stay  execution  on  judgments 
removed  into  this  court  for  re-examination. 
What  is  necessary  is,  that  the  bond  shall  be 
sufficient,  and  when  it  is  desired  that  the  ap- 
peal or  writ  of  error  shall  operate  as  a  super- 
sedeas the  bond  must  be  given  within  ten  days 
from  the  date  of  the  decree  or  judgment.  Rub- 
ber Co.  v.  Goodyear  [supra]. 
290*]  'Suppose  the  writs  of  error  were  season- 
ably sued  out  and  that  they  operate  in  each 
case  as  a  supersedeas  and  stay  execution,  as 
provided  in  the  23d  section  of  the  Judiciary  Act 
still  the  court  is  of  the  opinion  that  the  several 
motions  under  consideration  must  be  denied 
upon  other  grounds,  and  for  reasons  whicli  are 
entirely  satisfactory. 

Controversies  determined  in  a  State  Court 
which  are  subject  to  re-examination  in  this 
court,  are  such  and  such  only  as  involve  some 
one  or  more  of  the  questions  enumerated  and 
described  in  the  25th  section  of  the  Judiciary 
Act,  and  which  have  passed  to  final  judgment 
or  decree  in  the  highest  court  of  law  or  equity 
of  a  State  in  which  a  decision  in  the  suit  could 
be  had,  as  provided  by  the  Constitution  and 
laws  of  the  State.  Appeals  were  taken  in  the 
cases  before  the  court  from  the  respective  dis- 
trict courts,  where  they  were  commenced,  to 
the  Supreme  Court  of  that  State  before  the 
writs  of  error  granted  by  this  court  were  sued 
out,  and  the  decrees  or  judgments  brought  here 
for  re-examination  are  the  final  decrees  or 
judgments  of  tlie  Supreme  Court  of  the  State 
in  those  cases. 

Writs  of  error  issued  under  the  25th  section 
of  the  Judiciary  Act  have  the  same  effect  as  if 
the  judgments  or  decrees  were  rendered  in  a 
circuit  court,  and  they  operate  as  a  supersedeas 
and  stay  execution  only  where  the  writ  of  error 
is  served  by  a  copy  thereof  being  lodged  for  the 
adverse  party  in  the  clerk's  office  where  the  rec- 
ord remains,  within  ten  days,  Sundays  exclu- 
sive, from  the  date  of  the  judgment  or  decree. 
1  Stat,  at  L.  85. 

Such  a  writ  of  error  is  in  the  nature  of  a 
commission,  by  which  the  judges  of  one  court 
are  authorized  to  examine  a  record  upon  which 
a  judgment  or  decree  was  given  in  another 
court,  and  on  such  examination  to  reverse  or 
aflirm  that  judgment  or  decree.  When  regular 
in  form,  and  duly  served,  the  writ  of  error 
operates  upon  the  record  of  the  court  to  which 
it  is  addressed  in  the  case  described  in  the  writ, 
and  it  has  the  effect  to  remove  that  record  into 
291*]  the  'court  granting  the  writ  of  error  and 
to  submit  it  to  re -examination,  and  the  23d 
•section  of  the  Judiciary  Act  provides  to  the  ef- 
icct  that  where  all  the  conditions  prescribed  in 
that  section  concur  in  the  case  the  jurisdiction 
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of  the  court  where  the  record  remained  when 
the  writ  of  error  was  sued  out  and  served  shall 
be  suspended  until  the  cause  la  determined  bj 
or  remanded  from  the  appellate  tribunaL  Co- 
hens V.  Va.  6  Wheat.  410;  Suydam  v.  William- 
son, 20  How.  487,  15  L.  ed.  082;  Barton  v.  For- 
syth, 5  Wall.  192,  18  L.  ed.  546. 

Exceptional  cases  arise  where  the  judgment 
or  decree  given  on  appeal  in  the  highest  court 
of  a  State  is  required  by  the  law  of  the  State  to 
be  returned  to  the  subordinate  court  for  execu- 
tion, and  in  such  cases  it  is  held  that  the  writ 
of  error  from  this  court  may  operate  as  a  su- 
persedeas, if  granted  and  served  at  any  time 
within  ten  days  from  the  return  entry  of  the 
proceedings  in  the  court  from  which  the  record 
was  removed,  but  in  all  other  cases  the  writ  of 
error  must  be  issued  and  served  within  ten 
days  from  the  date  of  the  judgment  or  decrer. 
in  order  that  it  may  operate  as  a  supersedeas 
and  stay  execution.  McGuire  v.  Com.  3  Wall. 
386,  18  L.  ed.  165;  Gelston  v.  Hoyt,  3  Wheat, 
246;  Green  v.  Van  Buskirk,  3  Wall.  450,  18  L. 
cd.  245. 

Appeals  and  writs  of  error  do  not  become  u 

supersedeas  and  stay  execution  in   the   court 

where  the  judgment  or  decree  remains  by  virtu.* 

i  of  any  process  issued  by  this  court  merely  a^ 

such,  hut  they  are  constituted  such  by  the  Acl 

j  of  Congress  when  the  conditions  prescribed  in 

I  the  23d  section  of  the  Judiciary  Act  are  fu! 

I  filled.     Where   those   conditions   are    ^omplif  d 

with,  the  Act  of  Congress  operates  to  suapen<l 

the  jurisdiction  of  the  court  to  which  the  writ 

of  error   is  addressed,  and  stay  execution  in 

the  case  pending  the  writ  of  error  and  until  i«k* 

case  is  determined  or  remanded.    Ilogan  v.  Ross. 

11  How.  296;  U.  S.  v.  Addison,  22  How.  183,  .0 

L.  ed.  305;  Hudgins  v.  Kemp,  18  How.  535,  1.') 

L.  ed.  513;  Adams  v.  Law,  16  How.  148. 

Power  to  issue  a  supersedeas  to  a  judgment 
rendered  in  a  subordinate  court  does  not  exi^t 
in  this  court  where  the  writ  of  error  is  not  sued 
out  and  served  within  ten  days  from  tht* 
Mate  of  the  judgment,  except  where  the  ['292 
aggrieved  party  is  obliged  tu  sue  out  a  sccoud 
writ  of  error  in  consequence  of  the  neglect  of 
the  clerk  below  to  send  up  the  record  in  sea- 
son, or  where  the  gi-anting  of  such  a  writ  is 
necessary  to  the  exercise  of  the  appellate  juris- 
diction of  the  court,  as  where  the  subordinate 
court  improperly  rejected  the  sureties  to  the 
bond  because  they  were  not  residents  of  the 
district.  Uogan  v.  Ross,  11  How.  290;  Ex  parte 
Milwaukee  R.  R.  Co.  5  Wall.  188,  18  L.  ed.  676; 
Stockton  V.  Bishop,  2  How.  74;  Wallen  v.  Wil- 
liams, 7  Cranch,  279;  Saltmarsh  v.  Tuthill,  18 
How.  389;  Hardeman  v.  Anderson,  4  How.  640. 

Undoubtedly,  the  writs  of  error  in  these  cases 
were  seasonably  sued  out  and  served,  and  it*  is 
equally  clear  that  the  parties  in  whose  favor 
they  were  granted  complied  in  each  case  with 
all  the  conditions  prescribed  in  the  Act  of  Con- 
gress as  necessary  to  give  the  writ  effect  as  a 
supersedeas  and  stay  execution,  as  contended 
by  the  plamtiffs  in  tne  pending  motions.  Such 
proceedings  operate  as  a  stay  of  execution,  and 
it  is  well  settled  that  if  the  subordinate  court, 
under  such  circumstances,  proceeds  to  issue  final 
process,  it  is  competent  for  this  court  to  issue 
a  supersedeas,  as  an  exercise  of  appellate  power 
to  correct  the  error.  Stockton  v.  Bishop,  2 
How.  75. 
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Doubt  upon  that  subieet  cannot  be  enter- 
tained where  it  appears  tnat  the  court  to  which 
the  writ  of  error  was  directed  has  made  the  re- 
turn of  the  same  to  the  proper  term  of  the 
oourt,  pursuant  to  the  commands  of  the  writ, 
and  the  same  has  been  duly  entered  on  the  cal- 
endar. Obiection  is  made,  however,  that  the 
motions  before  the  court  are  premature,  as  the 
return  day  of  the  writ  of  error  is  the  first  day 
of  the  next  term,  but  we  are  of  the  opinion  that 
the  court  possesses  the  power  to  grant  a  rem- 
ery  in  such  a  case,  even  before  the  return  day 
of  the  writ  of  error,  where  it  appears  that  the 
court  to  which  it  was  addressed  has  made  re- 
turn to  the  same,  and  that  the  plaintiff  has 
filed  in  the  clerk's  office  a  copy  of  the  record 
duly  certified  as  required  by  law. 

Except  in  a  case  of  urgent  necessity,  the  court, 
293*]  in  the  exercise  *of  a  proper  discretion, 
might  well  decline  to  exercise  the  power  before 
the  return  day  of  the  writ;  but  the  better  opin- 
ion, we  think,  is,  that  the  jurisdiction  for  such 
a  purpose  attieLches  from  the  time  the  party  in 
whose  favor  the  writ  of  error  is  granted  has 
complied  with  all  the  conditions  prescribed  in 
the  Act  of  Congress  to  make  the  writ  of  error 
operate  as  a  supersedeas  and  stay  of  execution. 
R.  R.  Co.  V.  Bradley  [ante,  274], 

Grant  ail  this,  still  the  court  is  of  the  opin- 
ion that  the  motions  cannot  be  granted,  as  it  is 
conceded  that  nothing  has  been  done  by  the  Su- 
preme Court  of  the  State  since  the  writs  of  er- 
ror were  served  and  became  a  supersedeas,  in- 
consistent with  the  prohibition  contained  in  the 
Act  of  Congress  which  gives  the  writs  of  error 
that  effect.  Argument  upon  that  topic  is  im- 
necessary  as  the  affidavits  filed  in  support  of 
the  motions  affirm  nothing  of  the  kind,  nor  do 
the  plaintiffs  set  up  any  such  theory. 

Incorporated  as  the  respondents  in  the  motions 
are  by  the  General  Assembly  of  the  State,  they 
claim  the  sole  and  exclusive  privilege  of  con- 
ducting and  carrying  on  the  livestock  landing 
and  slaughter  house  business  within  the  limits 
described  and  the  privileges  granted  in  the  Act 
giving  them  corporate  powers.  On  the  other 
hand,  the  plaintiffs  contend  that  the  Act  grant- 
ing them  such  exclusive  privileges  is  in  viola- 
tion of  the  Constitution  of  the  United  States, 
and  void;  and  that  they,  the  plaintiffs,  have 
equal  right  to  establish  a  live  stock  landing,*  and 
to  erect  slaughter  houses,  and  to  conduct  and 
carry  on  that  business  as  if  no  such  special  priv- 
ileges had  been  granted  to  the  respondents. 

Lijunctions  were  obtained  by  each  party 
against  the  other  in  the  courts  where  the  suits 
were  commenced,  but  appeal  was  taken,  in  each 
case,  by  the  losing  party,  to  the  Supreme  Court 
of  the  State,  where  the  injunctions  previously 
granted  against  the  respondents  in  the  motions 
were  dissolved  and  those  previously  granted 
against  the  plaintiffs  were  made  perpetual. 
Judgments  of  reversal  on  the  one  side  and  of 
affirmance  on  the  other  were,  accordingly,  ren- 
394*]  dered  by  the  ^Supreme  Court  of  the  State 
in  the  respective  causes,  as  before  explained, 
and  it  is  to  those  judgments  and  to  that  court 
that  the  writs  of  error  in  question  were  di- 
reoted  and  addressed.  Those  judgments  re- 
mained in  the  Supreme  Court  of  the  State  when 
the  respective  writs  of  error  were  sued  out  and 
became  a  supersedeas  and  stay  of  execution, 
and  the  records  show  that  that  court  hat  neither  | 
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reversed  nor  modified  the  judgments,  nor  any 
one  of  them,  nor  has  that  court  done  anything 
to  vary  or  impair  the  rights  of  the  parties  or  to 
carry  the  judgments  into  effect. 

Subsequent  to  the  commencement  of  these 
several  suits,  but  before  the  judgments  were 
rendered  in  the  Supreme  Court,  the  General  As- 
sembly of  the  State  created  another  court  in 
that  city,  called  the  Eighth  District  Court,  and 
conferred  upon  that  tribimal  the  exclusive  or- 
iginal jurisdiction  of  injimction  causes,  and  i^- 
so  made  provision  in  the  same  Act  for  the  re- 
moval of  such  causes  from  other  courts  to  that 
jurisdiction. 

Supersedeas  writs  of  error  having  been  sued 
out  by  the  plaintiffs  to  the  respective  judg- 
ments rendered  in  the  Supreme  Court,  they 
claimed  that  the  injunctions  against  them 
granted  by  that  court  were  inoperative,  and 
their  theory  was  and  still  is  that  the  writs  of 
error  had  the  effect  to  dissolve  or  suspend  the 
injunctions  granted  by  the  Supreme  Court  of 
the  State  and  to  restore  and  render  operative 
the  injunctions  decreed  in  the  subordinate 
courts. 

GovemeH  by  these  views,  the  plaintiffs  denied 
that  the  respondents  could  claim  to  exercise 
any  such  exclusive  privileges  as  those  described 
in  their  charter,  and  proceeded  to  make  the  nec- 
essary preparations  for  carrying  on  the  same 
business.  Opposite  views  were  entertained  by 
the  respondent  Corporation  and  by  the  State 
authorities,  and  especially  by  the  Attorney- 
General,  and  for  the  purpose  of  testing  the  ques- 
tion, he  moved,  in  the  Fifth  District  Court, 
that  the  fifth  case  embraced  in  the  motions,  as 
here  classified,  should  be  removed  into  the 
Eighth  District  Courts  and  the  motion  was 
granted. 

Application  was  then  made  by  him  to  the  lat- 
ter court  to  •enforce  the  jud^ent  ren-[*295 
dered  on  appeal  in  that  case  by  the  Supreme 
Court  of  the  Statr*.  making  perpetual  the  in- 
junction originally  granted  by  the  court  from 
which  the  cause  was  removed,  but  the  court  re- 
fused to  grant  the  motion,  because,  as  the 
court  held,  the  writ  of  4rror  sued  i>ut  in  the 
case  operated  as  a  superjedeas. 

Attempt  is  not  made  to  i^}l  m  question  the 
correctness  of  that  decision,  but' the  Attorney- 
General  on  the  same  day  obtained  a  rule  in  that 
court  against  all  the  respondents  in  that  case, 
except  one,  to  show  cause,  if  any,  why  they 
should  not  be  punished  for  contempt,  as  having 
violated  the  injunction  granted  in  the  case  be- 
fore the  same  was  appealed  to  the  Supreme 
Court  of  the  State.  Service  was  made  under 
the  rule  and  the  respondents  appeared,  and 
were  fully  heard,  but  it  appearing  that  the  re- 
spondents had  acted  under  the  advice  of  coun- 
sel, the  court  refused  to  inflict  any  pimish- 
ments.  Directions,  however,  were  given  to  the 
sheriff  in  the  form  of  an  order  to  enforce  the 
preliminary  injunction  granted  by  the  Fifth 
IMstrict  Court. 

Proceedings  of  an  original  character  were 
also  instituted  by  the  present  respondents  in 
the  same  District  Court,  in  which  they  prayed 
that  the  board  of  metropolitan  police  might  be 
enjoined  to  prevent  all  pKersons,  except  the  peti- 
tioners in  that  case,  from  conducting  or  carry- 
ing on  the  live  stock  landing  and  slaughter 
house  business  within  their  chartered  limits. 
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Accompanying  that  petition  was  an  affidavit  of 
merits,  and  upon  that  petition  and  affidavit  an 
injunction  was  granted  as  prayed. 

Three  days  later,  to  wit:  on  the  6th  of  June 
last,  the  Attorney-General  intervened  for  the 
State  in  the  suit  and  adopted  the  petition  and 
prayed  that  the  injunction  might  be  made  per- 
petual. Various  motions  were  made  by  parties 
opposed  to  the  proceedings  to  dissolve  or  modi- 
fy the  injunction,  but  they  were  all  overruled 
and  denied  by  the  court.  No  appeal  was  taken 
to  the  Supreme  Court  of  the  State,  nor  does  it 
appear  that  any  attempt  was  made  by  the  re- 
spondents, in  any  form,  to  cause  the  proceed- 
ings to  be  re-examined  in  the  court  of  last  re- 
996*]  sort.  They  regarded  it  as  unnecessary  *to 
seek  any  such  revision  of  the  proceedings,  as 
they  insist  that  the  legal  effect  of  the  writ  of 
error  issued  from  this  court  to  the  Supreme 
Court  of  the  State  was  to  vacate  the  injunction 
ffranted  by  the  latter  court  and  to  continue  in 
force  the  suspensive  features  of  the  appeals  al- 
lowed by  the  subordinate  courts. 

Beyond  doubt,  the  appeal,  in  the  form  grant- 
ed by  .the  subordinate  court,  operated  as  a  stay 
of  execution,  and  suspended  the  jurisdiction  of 
the  court  to  proceed  rurther  in  the  c%iise  until 
the  same  should  be  determined  or  remanded, 
but  the  Supreme  Court  rendered  a  final  judg- 
ment in  the  case  and  granted  a  perpetual  in- 
junction. 

Whatever  conditions  were  annexed  to  the  ap- 
peal in  the  subordinate  court  were  abrogated 
by  the  final  judgment  of  the  appellate  tribimal, 
as  the  appeal  was  then  fully  executed^  Had  no 
writ  of  error  been  granted  bv  this  court,  the 
plaintiffs,  it  is  presumed,  would  admit  the  cor- 
rectness of  that  rule,  but  they  insist  that  the 
effect  of  the  writ  of  error,  if  made  a  superse- 
deas, is,  that  it  suspends  the  judgment  of  the 
Supreme  Court  and  leaves  the  judgment  of  the 
subordinate  court  in  full  operation  during  the 
pendency  of  the  writ  of  error. 

Independent  of  statutory  regulations,  the 
term  ''supersedeas"  has  little  or  no  application 
in  equity  suits,  as  the  rule  is  well  settled  in  the 
Bnglish  courts  that  an  appeal  in  chancery  does 
not  stop  the  proceedings  under  the  decree  fron: 
which  the  appeal  was  taken  without  the  spe- 
cial order  of  the  subordinate  court.  Huguenin 
T.  Baseley  (Gen.  Or.),  15  Yes.  184;  Waldo  v.  Ca- 
ley,  16  Ves.  209;  Willan  v.  WiUan,  16  Ves.  216; 
2  Dan.  Ch.  Pr.  1647. 

Proceedings  are  stayed  in  the  courts  of  New 
York  by  appeal  in  a  chancery  suit  to  the  extent 
that  if  the  party  desires  to  proceed,  notwith- 
standing the  appeal  on  the  point  from  which 
the  appeal  was  taken,  he  must  make  appHca- 
tion  to  the  Chancellor  for  leave.  Green  v.  Win- 
ter, 1  Johns.  Ch.  80. 

Different  rules  upon  the  subject  prevail  in 
different  jurisdictions,  but  the  Act  of  Congress 
provides  that  appeals  in  the  Federal  Courts 
shall  be  subject  to  the  same  roles,  regulations 
997*]  *and  restrictions  as  are  prescribed  in  law 
in  case  of  writs  of  error.    2  Stat,  at  L.  244. 

Appeals  do  not  lie  from  a  State  Court  to  this 
court  in  any  case,  as  the  Act  of  Congress  gives 
no  such  remedy.  Rules  and  regulations  pre- 
scribed by  law  of  course  control  and  furnish  the 
rule  of  decision,  but  it  seems  to  be  well  settled 
everywhere,  in  suits  in  equity,  that  an  appeal 
from  the  decision  of  the  court,  denying  an  ap- 
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plication  for  an  injunction,  does  not  operate  as 
an  injunction  or  stay  of  the  proceedings  pend- 
ing the  appeal.  Neither  does  an  appeal  from  an 
order  dissolving  an  injunction  suspend  the  oper- 
ation of  the  oraer  so  as  to  entitle  the  appellant 
to  stay  the  proceedings  pendins  the  appeal,  as 
matter  of  right,  either  m  a  smt  at  law  or  in 
equity.  Hart  v.  Mayor,  3  Paige,  381;  Graves 
V.  Maguire,  6  Paige,  380;  Merced  Min.  Co.  t. 
Fremont,  7  Cal.  131;  McGarrahan  v.  Maxwell* 
28  Cal.  91  i  La.  Code  Pr.  art.  307;  Delacroix  v. 
Villere,  11  La.  Ann.  39;  White  v.  Cazenave,  14 
La.  Ann.  57;  Knabe  v.  Femot,  14  La.  Ann.  60. 

Separate  examination  of  the  several  cases  be- 
fore the  court  as  respects  the  effect  of  the  writs 
of  error  upon  the  judgments  removed  into  this 
court,  may  well  be  omitted,  as  the  plaintiffs 
were  the  losing  party  in  all  the  appeals  from 
the  courts  of  original  jurisdiction  to  the  Su- 
preme Court.  They  prevailed  in  three  of  the 
suits  in  the  District  Courts,  but  they  were  de- 
feated in  the  Supreme  Court  in  all  the  cases. 

Viewed  in  any  light,  it  is  clear  that  a  writ  of 
error  to  a  State  Court  cannot  have  any  greater 
effect  than  if  the  judgment  or  decree  had  been 
rendered  or  passed  in  a  Circuit  Court,  and  it  is 
quite  certain  that  neither  an  injunction,  nor  a 
decree  dissolving  an  injunction,  passed  in  a 
Circuit  Court  is  reversed  or  nullified  by  an  ap- 
peal or  writ  of  error  before  the  cause  is  heard 
m  this  court. 

Judgments  and  decrees  of  the  Circuit  Court 
are  brought  here  for  re -examination,  and  so  arc 
the  judgments  and  decrees  of  a  State  Court, 
and  the  only  effect  of  the  supersedeas  is  to  pre- 
vent all  further  proceedings  in  the  subordinate 
court  *cxcept  such  aa  are  necessary  to  ['298 
preserve  the  rights  of  the  parties. 

Reference  is  also  made  to  the  5th  section  of 
the  Act  of  the  2d  of  March,  1793,  as  conferring 
power  upon  this  court  to  enjoin  the  proceedings 
in  the  Eighth  District  Court;  but  the  conclusive 
answer  to  that  suggestion  is,  that  there  is  no 
appellate  relation  between  a  subordinate  State 
Court  and  the  Supreme  Court  of  the  United 
States,  and  where  no  such  relation  is  estab- 
lished by  law  the  prohibition  of  that  sf^ction — 
*'nor  shall  a  writ  of  injunction  be  granted  to 
stay  proceedings  in  any  court  of  a  State" — ap- 

Slies  to  tne  Supreme  Court  as  well  as  to  the 
ircuit  Court.  I.Stat,  at  L.  335. 
Final  judgments  or  decrees  in  any  suit  in  the 
highest  court  of  law  or  equity  of  a  State,  in 
which  a  dedsion  in  the  suit  could  be  had,  may 
be  removed  here  for  re-examination  if  they  in- 
volve some  one  or  more  of  the  Questions  speci- 
fied in  the  section  conferring  tne  jurisdiction, 
and  otherwise  come  within  the  rules  which 
regulate  that  jurisdiction.  Appeals  lie,  it  is 
conceded,  from  the  District  Courts  of  that 
State  to  the  Supreme  Court,  as  fully  appears 
also  from  the  records  in  these  suits,  which  snows 
to  a  demonstration  that  this  court  possesses  no 
power  to  grant  any  relief  to  the  plaintiffs  «m- 
der  the  Act  of  Congress  on  which  tnese  motions 
are  founded. 
Motions  denied. 

Mr.  Justice  Bradley,  dissenting: 

I  dissent,  with  some  diffidence,  from  tlie 
opinion  of  the  court,  on  the  following  grounds: 

1.  That,  notwithstanding  the  Act  of  Con- 
gress declares  that  a  writ  of  error  shall  be  a 
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supersedeas  if  certain  conditiotis  are  performed, 
the  judgment  of  the  court  has  the  effect  of 
leaving  many  classes  of  decrees  and  judgments 
in  equity,  thougl)  appealed  from,  entirely  ef- 
fective and  operative  between  the  psjrties, 
whereas  the  imt  of  error  ought  to  suspend 
299*]  *^^^  effect  and  operation  thereof  until 
the  case  is  heard  in  this  court. 

2.  That  the  judgment  of  this  court  will  have 
the  effect  to  allow  subordinate  State  Ck>urts  to 
evade  the  supersedeas  of  a  writ  of  error  in  all 
cases  where  the  court  of  last  resort  remits  the 
record  to  them  for  execution.  The  judgment 
of  this  court  disclaims  all  jurisdiction  over  the 
acts  of  the  subordinate  State  Courts  and  there- 
by, in  my  judgment,  surrenders  a  very  im- 
portant power  necessar]^  to  the  effective  sup- 
port of  its  appellate  jurisdiction. 

3.  That  the  judgment  of  the  court  remits  the 
the  practice  on  this  subject  substantially  back 
to  the  practice  of  the  English  courts  of  equity, 
in  whidi  it  is  conceded  tmtt  an  appeal  does  not 
suspend  proceedings  nor  act  as  a  superseadeas 
on  the  proceedings  in  the  court  appealed  from; 
and,  in  effect,  departs  from  the  Act  of  Congress, 
which  declares  that  a  writ  of  error  or  an  appeal 
in  the  Federal  Courts  shall  be  a  supersedeas. 

4th.  That  the  effect  of  the  judgment  of  the 
court  is  to  disclaim  its  just  control  ov6r  the 
parties  to  the  record. 


WILLIAM  H.  FEILD,  Plff.  in  Err., 

V. 

WILLIAM   M.   FARRINGTON  and   Henrv  B. 
Howell,  Partners,  as  Farrington  A  Howell. 

(See  S.  C.  10  Wall.  141-162.) 

Ratification  by  principal — sales    by  factors — 

question  for  jury. 

Where  tbe  agent  has  exceeded  his  aathority,  an 
lotention  to  ratify  will  always  be  presumed  from 
the  silence  of  the  principal,  who  has  received  a 
letter  informing  him  what  has  been  done  on  his 
account. 

Where  factors  have  made  large  advances  on 
account  of  a  consignment,  the  principal  cannot, 
by  any  subsequent  orders,  control  their  right  to 
sell  at  such  a  time  as,  in  the  exercise  of  a  sound 
discretion,  and  in  accordance  with  the  usage  of 
trade,  they  may  deem  best  to  secure  Indemnity  to 
themselves,  ana  to  promote  the  Interests  of  the 
consignor.  _    ^^ 

By  leaving  the  agent's  letter  unanswered,  the 
principal  does  not  relieve  the  agent  from  the  con- 
sequences of  subsequent  negiect,  or  want  of  good 
faith. 

Whether  a  long  delay  In  making  the  sale,  in  view 
of  a  falling  market,  was  In  the  exercise  of  a 
sound  discretion,  good  faith  and  reasonable  dili- 
gence, was  a  question  for  the  jury. 

If  the  delay  was  unreasonable,  it  was  In  viola- 
tion of  the  factors*  duty,  and  they  should  bear 
the  loss  that  resulted  from   it. 

[No.  58.] 
Submitted  Nov.  22,  1870.    Decided  Dee.  6,  1870. 

IN  ERROR  to  the  Circuit  CJourt  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
Suit  was  brought  in  the  court  below,  by  the 
defendants  in  error,  to  recover  a  sum  of  money 
alleged  to  be  due  for  advancements  made  upon 
cotton.  Judgment  having  been  given  for  the 
plaintiffs,  the  defendant  sued  out  this  writ  of 
error. 
10  Wall. 


The  case  is  fully  stated  by  the  court. 

Messrs.  Watkins  &  Rose,  for  plaintiff  in 
error: 

The  instruction  given  by  the  judge  was  sim- 
jply  to  say  that  if  the  letter  was  received  and 
hot  answered,  there  was  an  end  of  the  mat- 
ter. No  doctrine  of  estoppel  ever  went  far- 
ther; and  we  subnut,  with  entire  confidence, 
that  the  cases  on  this  subject  do  not  fp  so  far. 
This  was  to  take  the  evidence  of  a  thing  for  a 
thing  itself.  The  law  on  this  point,  though 
stringent  enough,  has  never  been  collated  under 
the  head  of  estoppels,  whither  it  must  be  trans- 
ferred if  this  instruction  stands  approved. 

In  Prince  v.  Clark,  1  Bam.  A  C.  186,  a  letter 
received  by  the  principal  May  29  was  passed  by 
in  silence  until  Aug.  7.  Barley,  J.,  said:  '^ 
am  of  opinion  that  the  plamtiff's  neglect  to 
make  inquiry  from  the  29th  of  May  to  the  7th 
of  August  was  evidence  to  go  to  the  jury,  to 
show  that  he  acquiesced  in  the  purchase  of  the 
sugars  made  by  Coffin  &  Clark." 

See,  also,  Bell  v.  Cimningham,  3  Pet.  82; 
Caimes  v.  Bleecker,  12  Johns.  300;  Courcier  v. 
Ritter,  4  Wash.  (C.  C),  660;  Bredig  v.  Dubarry, 
14  Serg.  A  R.  27. 

If  Feild  had  written:  "I  have  received  your 
letter,  and  approve  of  your  course,"  what  was 
the  course  which  would  be  thereby  indicated? 
''You  say  that  under  certain  conditions  you 
will  sell;  I  do  not  object;  proceed  under  those 
conditions  to  sell."  If  they  failed  to  sell  in  a 
reasonable  time  after  the  conditions  attached — 
a  question  for  the  jury — ^themselves  were  dere- 
lict to  that  extent;  and  Fcild  should  not  there- 
by suffer;  unless,  indeed,  the  court  will  assess 
him  with  exemplary  damages;  and  this,  we 
submit,  is  not  a  case  for  that. 

^Ir.  A.  H.  Garland,  for  defendant  in  er- 
ror: 

The  first  instruction  asked  for  by  Feild  could 
not  be  given,  for  the  reason,  in  itself  law,  that 
it  had  no  application  to  the  case  at  all.  It 
was  at  best  a  mere  abstract  proposition,  with 
nothing  in  the  facts  here  to  rest  upon.  If  giv- 
en, its  only  effect  would  have  been  to  mislead 
or  confuse  the  jury;  and  such  instructions  the 
courts  never  give. 

Brooks  V.  Marbury,  11  Wheat.  78;  Tucker  v. 
Morcland,  10  Pet.  68;  Caldwell  v.  U.  S.  8  How. 
366;  Blackburn  v.  Crawfords,  3  Wall.  176,  18  L. 
ed.  186. 

The  third  instruction  asked  by  Feild  is  liable 
to  the  like  objections,  and  to  the  further  objec- 
tion that  it  attempts  to  shield  Feild  by  his  own 
silence  in  not  replying  to  the  letters  of  his  fac- 
tors, which  cannot  be  done,  as  will  be  seen 
when  the  instructions  given  by  the  court  are 
considered. 

The  court  is  not  bound  to  instruct  the  jury 
in  terms  required  by  either  party.  It  is  enough 
if  so  much  thereof  is  given  as  is  applicable  to 
the  evidence  and  the  merits  of  the  case;  and  if 
the  court  charge  rightly  upon  the  case  general- 
ly, it  is  enough,  although  it  does  not  instruct 
upon  the  specific  request  of  counsel. 

Clymer  v.  Dawkins,  3  How.  674;  Pitts  v. 
Whitman,  2  Story,  609;  Mills  v.  Smith  (ante, 
346). 

If  the  chi^rge  upon  the  whole  record  is  oor- 
rect  this  is  st&cient. 

3  Grab.  A  W.  N.  T.  767-772,  et  seq. 

If  a  consignee  inform  his  principle  by  letter 
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of  what  he  has  done,  the  silence  of  the  latter 
after  a  reasonable  time,  is  approval  of  it. 

Norris  v.  Cook,  1  Curt.  464;  Vianna  v.  Bar- 
clay, 3  Cow.  281;  Caimes  v.  Bleecker,  12 
Johns.  300;  Towle  v.  Stevenson,  1  Johns.  Cas. 
110;  Cod  wise  v.  Hacker,  1  Cai.  526;  Armstrong 
V.  Gilchrist,  2  Johns.  Cas.  431;  Brown  v.  Mc- 
Gran,  14  Pet.  479;  Paley,  Ag.  (by  Lloyd),  31; 
Prince  v.  Clark,  1  Barn.  &  C.  180;  Bell  v. 
Cunningham,  3  Pet.  69-81;  Courcier  v.  Ritter, 
4  Wash.  (C.C),  549;  Bredig  v.  Dubarry,  14 
Serg.  &  R.  30;  Rich.  :Mfg.  Co.  v.  Starks,  4  Mas. 
290;  Marlleld  v.  Goodhue,  3  N.  Y.  62;  Owsley 
v.  Woolliopter,  14  Ga.  124;  Crane  v.  Bedwell.  25 
Miss.  507;  Lee  v.  Fontaine,  10  Ala.  755;  John- 
son V.  Wingate,  29  Me.  404;  Emerig.  (Mere- 
dith), 116,  117;  Poth.  Pand.  Ub.  14,  tit.  6,  n.  6; 
Dig.  lib.  14,  tit.  6,  1,  16. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

There  is  some  conflict  in  the  testimony  re- 
specting the  instructions  given  to  the  plaintiffs 
below  by  the  defendant,  at  the  time  when  he 
obtained  the  advance  on  his  consignment,  and 
at  the  time  when  he  last  saw  them,  some  fifteen 
days  afterwards.  It  is  claimed  that  he  then 
gave  them  instructions  to  sell  the  cotton  before 
the  price  should  fall  any  lower,  and  that  this 
direction  was  given  not  later  than  the  28th  of 
October,  1865.  It  was  upon  this  theory  that 
his  first  prayer  for  instructions  to  the  jury  was 
framed. 

That  prayer  was,  that  "if  the  jury  find  from 
the  evidence  that  after  the  cotton  was  placed  in 
the  hands  of  the  plaintiff,  Feild  (the  defend- 
ant), gave  them  instructions  to  sell  before  the 
price  should  fall  any  lower,  and  that  the  plain- 
tiffs failed  to  do  so,  then  the  plaintiffs  must 
suffer  any  loss  occasioned  by  reason  of  their 
failure  to  sell  at  the  time,  and  Feild  is  entitled 
to  a  credit  for  the  amount  the  cotton  would 
have  brought  if  sold  at  the  time  such  instruc- 
tions were  given."  It  is  very  obvious  that  no 
such  directions,  as  that  prayer  asked  for,  should 
have  been  given  to  the  jury.  The  f)rayer  was 
based  upon  a  very  imperfect  statement  of  the 
case.  It  overlooked  material  facts,  without  con- 
sidering which  it  could  not  be  determined  to 
what  amount  of  credit  he  was  entitled.  There 
was  undisputed  evidence  that,  on  the  16th  Of 
November,  1865,  some  three  weeks  after  the 
defendant's  alleged  directions  were  given  to  the 
plaintiffs,  they  wrote  to  him  a  letter  informing 
him  that  they  had  not  sold  his  cotton,  as 
the  market  had  been  dull  and  on  the  decline 
every  day  since  he  left;  that  his  cotton  would 
not  then  sell  for  more  than  from  forty-three 
148*]  to  forty-four  •cents  per  pound,  and  that 
they  would  be  compelled  to  sell  unless  he  made 
other  shipments,  or  remitted  in  cash  as  a  mar- 
gin, the  money  market  being  tight.  They  wrote 
further  that  thev  had  held  on  thus  far  to  meet 
his  views,  but  that  the  declining  tendency  of 
the  market  induced  them  to  write,  and  they 
asked  to  hear  from  him  on  his  receipt  of  their 
letter.  It  was  also  in  evidence  that  the  defend- 
ant received  this  letter,  and  that  he  purposely 
declined  to  answer  it.  No  allusion  was  made  to 
these  facta  in  the  defendant's  first  prayer  for 
instructions  to  the  jury.  Yet  it  is  manifest 
they  ought  not  to  have  been  overlooked  by 
the  oourty  for  they  bear  directly  upon  the  ques- 
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tion.  whether  the  defendant  was  entitled  to  cred- 
it for  the  sura  for  which  the  cotton  would  have 
sold  if  the  plaintiffs  had  sold  it  before  the  price 
fell  in  the  market.  The  effect  of  his  refusal  to 
reply  to  their  letter  within  a  reasonable  time 
after  he  received  it,  was,  undoubtedly,  to  raise 
a  presumption  that  he  approved  of  what  his 
factors  had  done,  so  far  as  their  letter  in- 
formed him.  In  the  absence  of  anything  to  re- 
but that  presumption,  he  must  be  regarded  as 
having  consented  to  whatever  delay  had  oc- 
curred in  effecting  a  sale,  even  though  it  was 
contrary  to  his  directions.  He  could  not,  there- 
fore, hold  his  factors  responsible  for  the  con- 
sequences of  acts  which  he  had  ratified.  Mr. 
Livermore,  in  his  Treatise  on  Agency,  Vol.  I, 
p.  60,  says  that  "When  the  relation  of  principal 
and  agent  does,  in  fact,  exist,  althougn  in  the 
particular  transaction  the  agent  has  exceeded 
his  authority,  an  intention  to  ratify  will  always 
be  presumed  from  the  silence  of  the  principal 
who  has  received  a  letter  informing  him  what 
had  been  done  on  his  account."  And  in  Story, 
Ag.  sec.  269,  it  is  said  that:  **In  the  ordinary 
course  of  business  between  merchants  and 
their  correspondents,  it  is  understood  to  be  the 
duty  of  one  party  receiving  a  letter  from  the 
other  to  answer  the  same  within  a  reasonable 
time;  and  if  he  does  not,  it  is  presumed  he  ad- 
mits the  propriety  of  the  acts  of  his  correspond- 
ent, and  confirms  and  adopts  thpin."  See,  als«» 
Abbe  V.  Rood,  6  McL.  106;  Norris  t.  Cook, 
1  Curt.  404.  *  Whatever,  then,  may  have  [•149 
been  the  instructions  given  to  the  plaintiffs  by 
the  defendant  respecting  the  time  of  sale,  even 
though  they  were  disobeyed,  and  though  the 
cotton  was  not  sold  before  the  price  had  fallen, 
his  refusal  or  neglect  to  reply  to  the  plaintiffs' 
letter  of  November  16th,  1865,  which  notified 
him  of  the  fall  in  the  market  price,  and  in- 
formed him  that  they  had  not  sold  but  had  held 
on  thus  far  to  meet  his  views,  must  be  deenoued 
an  approval  of  their  delay,  and  equivalent  to 
an  antecedent  authority.  It  has  been  arg:ued 
that,  at  most,  it  raised  a  presumption  ot  fact 
that  should  have  been  submitted  to  the  jury. 
To  this  it  may  be  answered  there  was  nothing 
in  the  case  to  repel  the  presumption,  and  the 
jury  would,  therefore,  have  been  bound  by  it 
had  it  been  submitted.  But  the  defendant's 
prayer  for  instruction  ignored  it  and,  in  effect, 
called  upon  the  court  to  withdraw  it  from  the 
jury. 

There  is  still  another  reason  why  the  court 
should  not  have  afllrmed  the  defendant's  fiint 
proposition.  The  plaintiffs  had  made  large  ad- 
vances on  the  cotton  consigned  to  them — ad- 
vances very  nearly,  if  not  quite,  equal  to  iU 
value,  and  much  more  than  its  market  value  at 
any  time  after  their  letter  to  the  defendant  was 
written.  They  had,  therefore,  acquired  a 
special  property  in  the  cotton,  and  they  held  it 
for  their  own  indemnity  as  well  as  for  tlie 
benefit  of  the  defendant.  Now,  though  it  la 
true  that  factors  are  generally  bound  to  obey 
all  orders  of  their  principals  respecting  the 
time  and  mode  of  sale,  ^et  when  they  have 
made  large  advances  or  mcurred  expenses  on 
account  of  the  consignment,  the  principal  can- 
not by  any  subsequent  orders  control  their 
right  to  self  at  such  a  time  as  in  the  exercise  of 
a  sound  discretion,  and  in  accordance  with  tbe 
usage  of  trade,  they  may  deem  beat  to  secure 
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Indemnity  to  themselves,  and  to  promote  the  in- 
terests of  the  consignor.  Of  course,  they  must 
-met  in  good  faith  and  with  reasonable  skill. 
This  is  the  rule  as  laid  down  in  Brown  v.  Mc- 
Oran,  14  Pet.  479,  in  which  it  was  said  that 
''Where  a  consignment  has  been  made  generally 
150*]  *  without  any  specific  orders  as  to  the 
time  or  mode  of  sale,  and  the  factor  makes  ad- 
vances or  incurs  liabilities  on  the  footing  of 
such  consignment,  then  the  legal  presumption 
4s,  that  the  factor  is  intended  to  be  clothed  with 
the  ordinary  rights  of  factors  to  sell,  in  the  ex- 
ercise of  a  sound  discretion,  at  such  time  and 
in  such  mode  as  the  usage  of  trade  and  his 
j;eneral  duty  require,  and  to  reimburse  himself 
for  his  advances  and  liabilities  out  of  the  pro- 
•ceeds  of  sale,  and  the  consignor  has  no  right, 
by  any  subsequent  orders  given  after  advances 
have  been  made  or  liabilities  incurred  by  the 
factor,  to  suspend  or  control  this  right  of  sale, 
•except  so  far  as  respects  the  surplus  of  the 
consignment  not  necessary  to  the  reimburse- 
ment of  such  advances  or  liabilities."  In  view 
of  this,  it  is  apparent  that  the  jury  had  more 
to  find  than  the  fact  that  Feild  gave  instruc- 
tions to  sell  the  cotton  before  any  fall  in  the 
price,  in  order  to  justify  a  credit  to  him  for 
the  amount  the  cotton  would  have  brought  if 
sold  at  the  time  the  instructions  were  given. 
There  was,  therefore,  no  error  in  denying  the 
defendant's  first  prayer  for  instructions  to  the 
jury. 

And  the  second  prayer  was  correctly  refused 
for  the  reason  that  it  allowed  no  effect  to  the 
letter  of  November  16,  1865,  and  the  defend- 
ant's refusal  to  reply. 

But  we  think  there  was  error  in  refusing  to 
affirm  the  defendant's  third  proposition,  and 
the  instruction  which  was  given. 

The  third  prayer  of  the  defendant  was  as 
follows:  *1f  the  jury  find  from  the  evidence 
that  the  cotton  was  shipped  by  defendant  to 
plaintiffs,  as  commission  merchsjits,  to  be  sold, 
and  that  the  plaintiffs  made  large  advances 
on  the  same,  and  that  the  plaintiffs  wrote  to  the 
defendant  that  unless  other  shipments  were 
made  them,  or  the  defendant  made  them  re- 
mittances in  cash,  they  woud  sell  the  cotton, 
then  on  the  failure  of  defendant  to  write 
to  plaintiffs  in  reply,  the  plaintiffs  were  bound 
to  sell  the  cotton  in  a  reasonable  time;  and 
the  defendant  is  entitled  to  a  credit  on  the 
plaintiff's  demand  for  the  amount  which  the 
cotton  would  have  brought  if  sold  within  a 
reasonable  time  after  failure  of  the  defendant 
to  answer  said  letter." 

This  the  court  refused  to  aflirm,  and  in  lieu 
thereof,  charged  the  jury  "that  in  case  they 
find  the  defendant  gave  the  plaintiffs  instruc- 
tions orally,  to  sell  the  cotton  before  any  fur- 
ther fall  in  price,  and  that  the  plaintiffs  failed 
fio  to  do,  but  afterwards,  on  the  16th  day  of 
November,  1865,  wrote  the  letter  mentioned  in 
the  testimony  of  Mr.  Farrington  and  Mr.  Feild 
of  that  date,  and  that  Mr.  Feild  refused  to  an- 
swer the  same,  then  the  plaintiffs  are  responsi- 
ble for  any  loss  sustained  by  reason  of  the  fall 
X47*]  in  *prices  up  to  the  time  of  the  failure 
of  the  defendant  to  reply  to  said  letter,  but  all 
losses  sustained  after  that  time  must  be  borne 
by  the  defendant." 

This  given,  we  think,  was  not  sufficiently 
qualified.  It  gave  undue  effect  to  the  plidn- 
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tiffs'  letter  and  to  the  defendant's  neglect,  or  re- 
fusal to  replv  to  it.  8urelv  it  cannot  *be  main- 
tained that,  by  leaving  thev  letter  unanswered, 
the  defendant  reliev^  the  plaintiffs  from  the 
consequences  of  subsequent  neglect  or  want  of 

rd  faith.  His  silence,  at  most,  was  an  assent 
what  they  had  done  up  to  the  time  when 
they  informed  him  of  their  breach  of  his 
orders.  It  was  a  condonation  of  past  neglect, 
not  a  permission  given  for  future  negligence  or 
faithlessness.  It  did  not  relieve  the  plaintiffs 
from  their  continuing  obligation  to  self  the  cot- 
ton within  a  reasonable  time,  all  the  circum- 
stances *of  the  case  being  considered,  and  [*X5X 
to  sell  at  the  best  price  that  could  be  obtained. 
They  were  still  his  factors,  and  under  the  obli- 
gations of  factors.  Though  the  order  to  sell 
before  a  fall  in  the  price  had  expired,  they  were 
still  agents  to  sell,  and  without  any  particular 
instructions.  It  cannot  be  said  that  the  letter 
of  the  plaintiffs  proposed,  or  that  the  defend- 
ant by  his  silence  assented  to  an  indefinite 
or  unreasonable  postponement  of  a  sale  of  the 
cotton.  On  the  contrary,  the  letter  threatened 
an  immediate  sale,  unless  other  shipments  were 
made  or  cash  was  remitted,  and  tne  silence  of 
the  defendant  can  be  deemed  no  more  than  an 
assent  to  what  his  correspondents  had  done, 
and  to  what  they  proposed  to  do.  Yet  the 
charge  of  the  court  shielded  them  against  all 
responsibility  for  good  faith  and  diligence  after 
the  defendant  neglected  to  reply  to  their  letter, 
and  threw  upon  him  all  loss  sustained  after 
that  time,  though  it  may  have  been  occasioned 
in  whole  or  in  part  by  their  failure  to  sell 
when  they  shoula  have  sold. 

The  plaintiffs  held  the  cotton,  without  mak* 
ing  a  sale,  nearly  ten  months  after  their  letter 
of  November  16,  1865,  in  which  they  notified 
the  defendant  that  thev  would  be  compelled  to 
sell  unless  he  made  other  shipments  or  remit- 
tances. During  this  period  the  price  of  cotton 
was  constantly  falling  in  the  market,  until  at 
last  they  sold  what  they  said  was  worth  in  No- 
vember, 1865,  forty -thiee  to  fourty-four  cents, 
for  thirty,  twenty-five,  and  twenty  cents. 
Whether  tiiis  long  delay,  in  view  of  a  falling 
market  was  in  the  exercise  of  a  sound  discre- 
tion, good  faith  and  reasonable  diligence,  was  a 
question  that  should  have  been  subnutted  to  the 
jury.  If  the  delay  was  unreasonable,  if  it  was 
in  violation  of  the  plaintiffs'  duty  as  factors, 
they,  rather  than  the  defendant,  should  bear  the 
loss  that  resulted  from  it.  Such  was  the  in- 
struction the  defendant  sought  to  obtain  by  his 
third  prayer;  but  it  was  denied,  and  the  jury 
were  charged  that  he  must  bear  all  losses  sus- 
tained after  his  refusal  to  answer  the  plaintiffs' 
letter,  without  excepting  such  portion  of  the 
loss  as  may  have  been  caused  by  the  fault  of 
the  plaintiffs.    Herein  we  think  was  error. 

*It  is  true  the  court  also  charged  that,  [^152 
as  a  general  principle,  the  plaintiffs,  as  factors, 
were  bound  to  use  due  diligence,  care  and  skill 
in  the  sale  of  the  cotton,  and  to  obey  instruc- 
tions given  them  by  the  defenduit  in  regard  to 
the  sale.  But  this  was  not  said  as  a  qualifica- 
tion of  the  specific  instructions  previously 
given,  and  the  jury  must  have  understood  that 
if  they  found  the  facts  as  stated  by  the  court, 
they  must  charge  the  defendant  with  all  the 
loss  which  accrued  after  his  failure  to  answer 
the  plaintiffs'  letter. 
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The  judgment  must,  therefore,  be  reversed, 
&nd  a  new  trial  ordered. 

Judgment  reversed  and  venire  de  novo 
awarded. 


THOMPSON  DEAN,  Appt., 

V. 

THOMAS  A.  NELSON  et  al. 

(See  S.  C.  10  WaU.  168-172.) 

Sale  of  stock — what  is — foreclosure  as  against 
defendant  in  Ck>nfederate  lines,  void. 

*1.  A  sale  of  stock  in  a  company  at  its  par 
valae,  the  consideration  to  be  paid  out  of  the  net 
receipts  of  earnings  of  the  stock,  received  quar- 
terly by  the  company,  and  a  note  given  therefor, 
with  the  condition  that  the  principal  should  be- 
come due  if  the  installments  were  not  regularly 
paid ;  held,  a  valid  sale  under  the  circumstances. 

2.  Such  a  condition  in  the  note  is  not  a  penalty, 
but  Is  of  the  substance  of  the  contract. 

8.  A  mortgage  to  secure  such  a  note  being  given 
upon  a  grantee's  interest  as  a  stockholder  in  the 

{property  of  the  company,  the  equity  of  redemption 
s  not  extinguished  by  proceedings  to  foredose  the 
same  during  the  war,  when  such  proceedings  were 
Uken  within  the  Union  lines  whilst  the  defend- 
ants were  absent  in  the  Confederate  lines,  and 
were  prohibited  from  entering  the  Union  lines. 

[No.  32.] 
Argued  Nov.  2,  1870.      Decided  Dec  6,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  West  Tennessee. 

The  bill  in  this  case  \7as  filed  in  the  court 
below,  by  the  appellees,  for  an  accounting  upon 
a  certain  contract  and  for  the  transfer  of  cer- 
tain shares  of  stock.  Judgment  having  been 
given  for  the  complainants,  the  respondent  took 
an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.  Wm.  S.  Holman,  for  appellant: 

The  assignments  of  the  two  hundred  four 
shares  of  stock  by  Pepper  to  Thomas  A.  Nel- 
son, were  made  without  any  consideration 
whatever^  There  was  no  mutuality  in  the  con- 
tracts. They  impose  no  obligation  on  Nelson. 
His  agreement  to  pay  for  the  stock  out  of  its 
own  net  earnings  was  not  a  valuable  considera- 
tion for  its  assignment  to  him.  If  these  con- 
tracts were  eiucutory,  a  court  of  equity  would 
not  interpose  to  enforce  them. 

Dorsey  v.  Packwood,  12  How.  126;  Gale  v. 
Archer»  42  Barb.  320:  i  Story,  Eo.  Jur.  sees. 
230,  742,  769,  775,  703,  and  authorities  re- 
ferred to. 

Nelson,  by  these  instruments,  does  in  fact 
mortgage  or  re- assign  these  two  hundered  four 
•hares  of  stock  to  Pepper,  subject  to  be  defeated 
by  the  payment  of  the  quarterly  dividends 
thereon,  on  the  debt  until  paid.  They  were 
certainly  intended  to  be  and  were  chattel  mort- 
gages on  the  stock.  Such  stock,  by  the  laws 
of  Tennessee,  is  personal  property.  Code  of 
Tenn.  1858,  sec.  1487. 

By  the  failure  of  Nelson  to  perform  the  con- 
ditions of  the  mortgage,  the  mortgagee  acquired 
an  absolute  title  to  the  stock.  ''This  is  well 
established  to  be  the  legal  effect  of  a  mortgage 
of  personal  property." 

Langdon  v.  Buel,  9  Wend.  80;  12  Wend.  61; 

•£H«adB0t«s  by  Mr.  Justice  Ba^DLiT.] 
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2   Hill.   Mort.   535,    536;    Barfield   v.    Cole,   4 
Sneed,  465. 

Upon  the  failure  of  Nelson  to  fulfill  his  con- 
tracts, if  he  possessed  any  right  or  interest  iis 
this  stock,  it  was  certainly  only  a  right  of 
equity  to  redeem  the  stock. 

But  the  right  of  redemption  arises  from  tb» 
payment  or  tender  of  payment  of  the  debt* 
Here  the  appellees  still  retained  the  $3,672  of 
dividends  received  on  this  stock,  without  pay- 
ment or  tender  to  the  appellant  of  that  sum,  or 
any  portion  of  the  debts.  The  claim  set  up 
is  against  equity  and  good  conscience. 

While  the  appellant  insists  that,  in  the  case 
presented  by  the  bill,  answer,  admitted  facta 
and  depositions,  without  reference  to  the  pro- 
ceedings between  the  parties  before  the  Civil 
Commission  at  Memphis,  the  appellees  are  not 
entitled  to  relief  in  a  court  of  equity,  and  are 
not  entitled  to  relief  upon  the  facts  stated  im 
the  bill,  he  presents  the  record  of  that  tribunal 
as  a  perfect  and  complete  bar  to  the  relief 
claimed  by  the  bill. 

Nor  is  there  a  question  that  this  Civil  Com- 
mission, as  organized,  with  judges,  recorder  and 
Marshal,  duly  sworn  and  qualified,  was,  in 
fact,  a  court  of  justice. 

That  a  military  commander  in  a  conquered 
district,  in  which  the  civil  authority  is  over- 
thrown or  suspended,  may,  to  aid  him  in  the 
protection  of  private  rights  and  to  preserve  civil 
order,  establish  courts  of  justice  and  other 
agencies  of  civil  government,  is  scarcely  open 
to  discussion. 

The  validity  of  the  proceedings  of  auch  tri- 
bunals, established  by  military  power,  is  sus- 
tained by  the  writers  on  international  law,  and 
by  an  unbroken  series  of  d<icisions  in  the  courta 
of  the  United  States. 

Jceker  v.  Montgomery,  13  How.  408;  Cros^  v. 
Harrifion,  16  How.  164;  Leitensdorfer  ▼.  Webb, 
20  How.  176, 15  L.  ed.  891;  Hefferman  v.  Porter, 
S.  C.  of  Tenn.  9  Am.  Lew.  Reg.  (N.  S.)»  41  ^ 
Rutledge  v.  Fogg,  3  Cold.  654;  The  Grapeshot  v. 
Wallerstein  (ante,  651). 

Messrs.  P.  Phillips,  Kortrecht,  and  Craft, 
for  appellees: 

The  law  on  this  subject  is  well  established. 
The  mortgage  may  be  more  than  a  lien.  The 
title  on  forfeiture  may  vest  in  the  mortgagee; 
but,  nevertheless,  it  is  held  by  him  merely  as 
security  for  a  debt. 

Conard  v.  Ins.  Co.  i  Pet.  441;  The  Hampt<», 
5  Wall.  374.  18  L.  ed.  661. 

Notwithstanding  that,  by  the  forfeiture,  the 
title  at  law  became  absolute  in  the  mortgagee* 
who  then  had  the  right  to  reduce  it  into  posses- 
sion, yet  in  equity  the  mortga^r  even  of  per- 
sonal property  had  still  the  right  to  redeem. 
This  was  considered  as  well  settled,  in  the  opin- 
ion delivered  by  Judge  Nelson  in  the  case  of 
Patchen  v.  Pierce,  12  Wend.  62;  Hutchins  v. 
King,  1  Wall.  58,  17  L.  ed.  546;  Story,  Sq.  set. 
1031;  Clark  v.  Rey^iun  (ante,  354). 

The  same  principles  are  maintained  in  Kip 
gland,  as  will  be  seen  by  reference  to  3  Pow. 
Mort.  063. 

There  is,  however,  this  difference  betweea 
mortgages  of  real  and  personal  property:  Im 
the  U)rmer  the  right  to  redeem  can  only  bs 
foreclosed  by  a  proceeding  in  equity.  In  the 
latter,  this  right  may  be  extinguished  by  a  saH 
unaided  by  the  court. 
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But  to  make  this  sale  effective,  it  is  abso- 
lutely essential  that  due  notice  of  time,  place, 
etc.  be  given  to  the  mortgagor. 

2  Story,  Eo.  sec.  1031 ;  Patchen  v.  Pierce,  12 
Wend.  63;  Charter  v.  Stevens,  3  Den.  35; 
Hart  T.  Ten  Eyck,  2  Johns.  Ch.  100;  4  Kent, 
Com.  139. 

But  failing  to  make  good  his  title  to  the 
stock,  by  virtue  of  the  default,  he  claims  title 
under  a  decree  in  a  foreclosure  suit,  filed  by 
him  before  a  Civil  Commission,  organized  under 
the  orders  of  a  brigadier-general,  for  the  Dis- 
trict of  Memphis,  Apr.  25,  1863. 

This  title  we  assail  on  the  ground:  first,  that 
the  court  had  no  jurisdiction  of  the  cause. 

In  the  case  of  The  Grapeshot  (ante,  651)  the 
court  held,  that  the  power  to  appoint  such  a 
court  while  occupying;  the  territory  of  the  bel- 
ligerent was  vested  m  the  President,  as  Com- 
mander-in-Chief intrusted,  as  such,  with  the  di- 
rection of  the  military  force  by  which  the  .occu- 
pation is  held. 

The  position  maintained  by  defendant  goes 
far  bevond  this.  He  contends  that  it  is  suffi- 
cient if  the  court  be  authorized  by  military 
power,  and  says  he  is  sustained  in  this  by  an 
unbroken  series  of  decisions. 

The  case  of  Jecker  v.  Montgomery,  13  How. 
515,  involved  the  validity  of  the  decree  of  a 
mrize  court  established  at  Monterey.  Taney, 
Ch.  J.,  held  that,  notwithstanding  the  order  of 
the  President  established  the  coiut,  its  decrees 
were  invalid,  as  no  such  authority  could  be 
conferred  in  prize  causes. 

Jn  Cross  v.  Harrison,  16  How.  180,  the  opin- 
ion expressly  states  that  authority  was  given 
by  the  Executive  to  the  Commander-in-Chief, 
on  that  station,  to  establish  port  regulations 
and  regulate  import  duties. 

In  Leitensdorfer  v.  Webb,  20  How.  176,  16 
L.  ed.  801,  it  is  stated  that  Kearney  acted 
under  the  sanction  and  authority  of  the  United 
States;  and  the  head  note  states  the  case  thus: 
"The  Executive  authority  of  the  United  States 
properly  established  a  provisional  government, 
which  ordained  laws  and  instituted  a  judicial 
system,  etc" 

These  constitute  the  unbroken  series  of  deci- 
sions, relied  on  by  appellant  to  show  that  any 
officer,  however  subordinate  his  rank,  when  in 
the  exercise  of  a  military  oommand  during  the 
late  civil  war,  had  authority  to  establish  courts 
with  full  civil,  as  well  as  criminal  jurisdiction. 

Admitting  that  this  commission  heid  jurisdic- 
tion of  the  subject-matter,  we  yet  maintain  the 
invalidity  of  the  decree,  on  the  ground  that 
Nelson,  the  defendant,  was  never  served  with 

groeess  and  could  not,  under  the  circumstances, 
e  made  a  party  to  the  suit. 

The  law  of  nations,  the  Acts  of  Congress, 
nay,  the  direct  command  of  this  "military  pow- 
mt*'  itself  forbade  Nelson  from  appearing,  even 
if  accident  had  brought  the  publication  to  his 
notice.  The  law  cannot  create  a  default  when 
the  law  forbids  a  performance. 

Sir  Alexander  Don's  case,  6  d.  &  F.  21;  Ins. 
Co.  V.  Hall,  16  Am.  L.  R.  606. 

In  a  very  recent  case  Judge  Blatchford  con- 
siders very  fully  the  whole  subject  and  says: 
The  object  of  the  notice  must  be  held  to  have 
been  given  to  apprise  the  debtors.  If  the  pre- 
sumption be  that  they  did  not  see  it  because, 
by  reason  of  hostilities  it  could  not  reach  them, 
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it  would  be  a  fraud  on  them  to  uphold  a  sale 
made  on  a  notice  so  given." 

See,  Cuyler  v.  Ferrill,  decided  in  Georgia,  8 
Am.  L.  Beg.  (N.  S.)  100. 

Mr.  Justice  Bradley  delivered  the  opinko 
of  the  oourt: 

Thompson  Dean,  of  Cincinnati,  prior  to  th» 
breaking  out  of  the  late  rebellion,  was  tb» 
owner  of  a  large  amount  of  capital  stock  *in  tb» 
Memphis  Gas  Light  Company,  a  corporation  of 
Tennessee,  locate  and  doing  business  at  Mem- 
phis in  that  State.  In  May,  1861,  he  trans* 
ferred  his  entire  stock  to  James  H.  Pepper^^ 
secretary  of  the  company,  to  enable  him  (Pep- 
per), to  make  some  disposition  of  it  in  view  of 
approaching  hostilities.  On  the  11th  day  of 
June,  1861,  Pepper  sold  and  tr&sferred  fifty^ 
shares  of  $100  each,  to  Thomas  A.  Nelson,  then 
of  Memphis,  at  par.  receiving,  for  the  consid- 
eration, Nelson's  note  under  seal,  dated  June 
nth,  1861,  whereby  he  promised  to  pay  to  the- 
order  of  Pepper,  $5,000,  with  interest  at  six 
per  cent,  per  annum,  out  of  the  net  receipts  of 
earnings  m  the  sum  of  $5,000  of  the  capita! 
stock  of  the  company,  payable  in  quarterly 
installments,  the  interest  being  first  paid  and 
the  balance  of  said  net  receipts  then  to  be  ap- 
plied on  the  principal,  wnich  installments 
should  amount  to  such  sum  of  money  as  should 
be  equal  to  the  quarterly  net  receipts  of  eam-r 
ings  on  $5,000  of  the  capital  stock  of  the  com- 
pany. It  was  further  expressed  in  the  note, 
that  it  was  given  for  the  purchase  money  of 
$5,000  of  the  capital  stock  of  the  company,, 
sold  and  transferred  to  Nelson  by  Pepper,  and 
that  if  Nelson  failed  to  pay  any  of  the  install- 
ments quarterly  as  aforesaid,  after  the  re- 
ceipt by  the  company  of  said  net  earnings^ 
then  the  full  sum  of  $5,000,  with  interest,  less 
interest  and  installments  paid,  should  become 
due  and  payable. 

To  secure  the  payment  of  this  note.  Nelson 
on  the  same  day  executed  to  Pepper  a  paper  in 
the  ordinary  form  of  a  mortgage,  conveying  to 
Pepper,  his  heirs  and  assigns,  the  following  real 
and  personal  property,  viz.:  so  miich  of  Nel- 
son's individual  interest,  right,  title  and  estate 
in  the  property  and  premises  of  and  belongin^^ 
to  the  Memphis  Gas  light  Company  as  should 
be  represented  by  and  equal  to  $5,000  of  cap- 
ital stock  of  said  company  at  par,  then 
*describinff  the  real  and  personal  prop-  [*x6o 
erty  which  the  company  owned,  being  gas 
works  and  other  property  in  Memphis,  con- 
cluding with  the  usual  condition,  to  be  void 
on  the  payment  of  the  note  according  to  the 
tenor  and  effect  thereof.  This  mortgage  was 
duly  acknowledged  and  recorded  in  the  reg- 
istry of  mortgages  for  Shelby  County.  Oa 
the  20th  day  of  July,  1861,  Pepper  sold  and 
transferred  to  Nelson,  one  hundred  fifty-four 
additional  shares  of  said  company  at  the  par. 
value  of  $15,400,  and  received  a  similar  note 
and  mortgage  for  the  consideration  thereof. 
It  appears  from  the  evidence  in  the  case» 
that  Pepper  sold  this  stock  to  Nelson,  and 
the  remainder  of  Dean's  stock  to  other  per- 
sons, when  he  did  under  apprehension  that 
it  would  be  confiscated  by  the  Confederate 
authorities,  as  was  threatened  to  be  done» 
and  from  a  desire  to  leave  Memphis  for  hi*' 
own    personal    safety.     But    Nelson    swears 
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that  he  made  the  purchase  of  the  stock  in 
good  faith,  and  he  received  it  without  any 
trust  or  pledge  for  its  return. 

The  war  soon  began  to  rage  with  severity, 
and  all  intercourse  between  the  States  in  re- 
bellion (includin|^  Tennessee)  and  the  other 
States  of  the  Union,  was  not  only  interrupted, 
but  was  prohibited  by  President  Lincoln's 
Proclamation   of   August    16,    1861,   made   in 

Pursuance  of  the  Act  of  Congress  of  the  13th 
uly  previous. 

Nelson  continued  to  reside  at  Memphis, 
within  the  Confederate  lines,  and  receive  the 
regular  quarterly  dividend  on  two  hundred 
four  shares  of  stock,  but  did  not  and  could 
not  make  any  pa3rment  to  Pepper  or  to  Dean, 
to  whom  Pepper  assigned  the  notes  and  mort- 
gages, they  both  beinff  within  the  Union  lines. 
The  amount  of  dividends  thus  received  by 
Kelson  was  $3,672. 

On  the  1st  of  June,  1862,  Nelson  trans- 
ferred one  hundred  ninety-four  shares  of  the 
atock  to  his  wife,  having  previously  trans- 
ferred ten  shares  to  May.  Both  transfers 
were  without  consideration,  except  that  the 
objeet  of  the  transfer  to  May  was  to  make 
him  a  director,  and  the  professed  object  of 
i6i*]  the  transfer  to  ^Nelson's  wife  was,  to 
make  her  a  separate  provision  for  maintenance. 

On  the  6th  of  June,  1862,  the  Federal  forces 
•entered  the  City  of  Memphis  and  held  mili- 
tary possession  of  that  part  of  Tennessee  un- 
til the  close  of  war.  Dean  visited  Memphis 
during  the  summer  and  fall  of  1862,  and  saw 
Nelson  there,  who  failed  to  make  any  pay- 
ment on  the  notes.-  Nelson  swears  that  Dean 
refused  to  receive  any  payment,  alleging  that 
the  stock  was  absolutely  forfeited  by  the 
failure  to  pay.  Dean  swears  that  he  asked 
Nelson  what  he  proposed  to  do  about  the 
pa3rment  of  the  net  earnings  which  he  had 
received,  and  that  Nelson  answered  that  he 
was  not  disposed  to  pay  it,  because  he  might 
have  to  pay  it  again  to  the  Confederate  Gov- 
ernment. From  the  evidence  in  the  case  (the 
testimony  of  Fitch),  we  are  inclined  to  be- 
lieve that  this  ground  was  assumed  by  Nel- 
son, and  that  he  did  not  make  an  unequivo- 
cal tender  of  the  money  due;  and  while  it 
is  probably  true  that  Dean  insisted  that  the 
stock  was  forfeited,  we  are  not  satisfied  that 
his  conduct  was  such  as  to  obviate  the  neces- 
sity of  a  tender  by  Nelson,  if  the  latter 
wished  to  prevent  the  principal  from  becom- 
ing due.  At  that  time  Nelson  was  allowed 
to  remain  peaceably  within  the  Union  lines 
and  there  was  no  reason  why  he  should  not 
have  paid  the  money  to  Dean. 

On  the  6th  of  April,  1863,  Nelson  with  his 
family  was  ordered  to  remove  south  of  the  lines 
of  the  United  States  forces,  and  not  to  return. 
This  order  was  made  in  retaliation  for  some 
outrages  committed  by  guerrillas  in  the  vicin- 
ity. In  pursuance  of  it,  Nelson  and  his  fam- 
ily removed  within  the  Confederate  lines,  and 
remained  therein  during  the  remainder  of  the 
war;  and  was  not  permitted  to  re-enter  Mem- 
phis, although  Nelson  at  one  time  requested 
permission  U>  do  so.  The  other  complainant, 
May,  was  within  the  Confederatea  lines  dur- 
inff  the  entire  contest. 

On  the  25th  of  April,  1863,  General  Veatch, 
then  commanding « the  Military  District  of 
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Memphis,  by  a  special  order  established  and 
organized  a  Court  of  Civil  Commission  for 
*the  hearing  and  determination  of  all  [*i6a 
complaints  and  suits  instituted  by  loyal  eit- 
izens  for  the  collection  of  debts,  enforcement 
of  contracts,  prevention  of  frauds,  recovery 
of  the  possession  of  property  and,  generally, 
to  do  whatever  can  be  done  by  a  court  deriv- 
ing its  powers  from  military  authority.  Be- 
fore thb  Court  of  Civil  Commission,  on  the 
first  day  of  September,  1863,  Dean  filed  a  pe- 
tition for  the  foreclosure  and  sale  of  the  two 
hundred  four  shares  of  stock,  in  order  to  raise 
the  amount  due  on  the  note.  The  present 
appellees,  Nelson  and  wife  and  May,  were 
made  defendants,  but  were  returned  "Not 
found,"  and  publication  of  notice  to  them  to 
appear  was  made,  in  accordance  with  the  laws 
of  Tennessee  existing  prior  to  the  rebellion. 
No  appearance  being  efl'ected,  a  decree  was 
made,  execution  issu^,  and  the  stock  was  sold 
by  the  Marshal  on  the  28d  day  of  October, 
1863,  to  one  Hanlin,  and  was  subsequently 
transferred  to  him  on  the  books  of  the  Com- 
pany by  the  secretary,  pursuant  to  an  order  of 
the  Civil  Commission.  Hanlin  immediately 
transferred  the  stock  to  Dean.  From  that  period 
to  the  institution  of  this  suit.  Dean  drew  the 
dividends  on  the  stock. 

The  appellees  filed  the  bill  in  thb  case  in 
June,  1865,  praying,  in  substance,  that  the  stock 
might  be  decreed  to  belone  to  them,  and  that 
Dean  might  account  for  all  the  dividends  re- 
ceived by  him,  to  be  applied  to  the  payment  of 
the  notes,  etc.,  and  for  seneral  relief. 

The  appellant,  defendant  below,  in  his  an- 
swer sets  up  and  insists  upon  two  grounds  of 
defense:  First:  The  forfeiture  of  the  condi- 
tion of  the  mortgage  which,  under  the  drciim- 
stances  of  the  case,  and  from  the  unoonscion- 
able  nature  of  the  transaction,  he  insists  should 
be  held  to  be  an  absolute  forfeiture  without 
benefit  of  redemption;  in  other  words,  that  the 
instrument  should  be  ^regarded  as  a  con-  [*x63 
ditional  assignment  or  transfer,  and  not  as  a 
mortga^.  &cond.  The  defendant  sets  up  the 
procMdings  before  the  Civil  Commission,  by 
which,  as  he  contends,  even  if  the  instrument 
were  a  mortgage,  all  equity  of  redemption  in 
the  stock  was  foreclosed.  The  appellees,  on  the 
contrary,  insist  that  the  paper  was  a  mere 
mortcage ;  that  the  condition  in  the  note  mak- 
ing the  principal  due  if  the  installments  were 
not  regularly  paid,  was  in  the  nature  of  a  pen- 
alty and  should  not  have  been  enforced  in  an 
equitable  proceeding;  that  the  court  or  Civil 
Commission  was  illegal  and  without  authority, 
that  it  never  had  any  jurisdiction  of  the  person 
of  the  appellant,  nor  of  the  property  at- 
tempted to  be  foreclosed;  that  the  existenee 
of  the  war  and  the  residence  of  the  ap- 
pellees within  the  Confederate  lines  forbaae 
any  legal  proceeding  against  them  or  their 
property;  that  therefore,  they  have  been 
illeffally  dispossessed  of  the  latter,  and  are 
entitled  to  have  it  restored  to  them  witbont 
condition;  and  finally,  that  the  appellant  is  ac- 
countable to  them  for  the  dividends  received  by 
him,  to  be  credited  on  t)ie  notes. 

In  determining  the  questions  raised  by  this 
record,  the  oourt  is  of  opinion  in  the  first  plaee, 
that  Dean  must  be  regarded  as  concluded  oa 
the  question  of  the  sale  of  hii  stoek.  Had  the 
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tranBaetion  been  merely  an  agreement  for  a 
sale  upon  the  terms  on  which  the  sale  was 
actually  made,  and  this  a  bill  by  the  vendees 
for  a  specific  performance,  we  should  find  great 
difficulty  in  distinguishing  this  case  from  that 
of  Dorsey  ▼.  Packwood,  12  How.  126.  But  here 
the  sale  was  actually  made,  and  the  stock  was 
actually  transferred  to  Nelson,  so  that,  in  the 
absence  of  fraud,  it  became  absolutely  his.  And 
in  support  of  the  bona  fides  of  the  transaction, 
it  may  be  said,  that  in  view  of  all  the  contin- 
gencies of  the  situation,  the  arrangement  was 
at  the  time  an  advantageous  one  for  Dean.  At 
all  events,  he  chose,  on  the  whole,  to  acquiesce 
in  it,  and  in  his  bill  to  foreclose  the  stocK,  pre- 
sented before  the  Civil  Commission,  he  makes 
no  claim  but  that  of  holder  of  the  mortgage, 
aiBnning  and  claiming  under  Nelson's  title 
throughout.  And  in  his  answer  to  the  present 
bill  he  nowhere  hints  that  Nelson  was  guilty  of 
any  bad  faith  in  the  transaction,  or  made  any 
agreement  to  hold  the  stock  for  him,  or  in  any 
other  way  than  as  a  bona  fide  purchaser  thereof. 
And  it  is  hardly  correct  to  say  that  Nelson  in- 
eurred  no  obligation  in  the  transaction.  Ha 
agreed  to  pay  the  whole  amount  immediately 
in  case  of  failure  to  pay  any  installment  after 
the  receipt  by  the  company  of  the  net  quarterly 
earnings.  And  this  condition  was  not  in  the 
nature  of  a  penalty,  as  surmised  by  the  appel- 
lees; but  was  of  the  substance  of  the  contract. 
8o  that,  on  failure  to  pay  or  tender  the  money 
received  by  him,  or  by  the  company,  on  account 
X7X*]  of  the  stock  •purchased,  the  whole  debt 
became  due  and  payable  as  a  personal  obliga- 
tion of  Nelson. 

But,  at  all  events,  the  stock  was  actually  sold 
and  transferred,  and  became  the  property  of 
Nelson,  and  was  possessed  by  him.  The  con- 
tract was  an  executed  contract,  and  that  trans- 
action cannot  now  be  impeached. 

The  next  question  relates  to  the  character  of 
the  instrument  given  by  Nelson  to  Pepper  as 
security  for  the  payment  of  his  notes.  Was  it 
a  conditional  sale,  or  was  it  a  mortgage?  On 
this  question  hardly  a  doubt  can  be  raised.  The 
oourt  is  asked  by  the  appellant,  under  the  cir- 
cumstances of  the  case,  which  the  appellant  as- 
serts to  have  been  unconscionable  on  Nelson's 
part,  to  consider  the  instrument  as  a  condition- 
al conveyance  of  the  stock,  and  not  a  mortgage. 
But  the  court  has  no  power  over  the  transac- 
tion to  make  it  other  than,  or  different  from, 
what  the  parties  themselves  made  it.  If  it  is 
a  mortgage,  it  is  the  duty  of  the  court  to  de- 
clare it  a  mortgage;  and  if  it  is  a  mortgage,  it 
has,  perforce,  all  the  incidents  and  privileges 
of  a  mortgage;  and  that  it  is  a  mortgage  there 
is  no  room  for  question.  The  principal  engage- 
ment is  contained  in  the  note,  which  creates  a 
debt  as  soon  as  earnings  or  dividends  are  re- 
ceived. The  other  instrument  is  secondary,  and 
is  intended  as  security  for  the  payment  of  the 
note.  The  appellee  himself,  in  his  proceedings 
before  the  Civil  Commission,  treats  his  claim 
as  a  debt,  and  the  instrument  of  security  as 
a  mortgage.  He  calls  it  a  mortgage;  and  the 
doctrine  of  "once  a  mortgage,  always  a  mort- 
gage," applies  to  it. 

Then,  being  a  mortgage,  whether  of  real  or 
personal  property,  the  mortgagor  has  an  equity 
of  redemption,  unless  it  has  been  extinguished 
in  some  legal  way.  The  great  question  of  the 
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cause  is,  whether  the  equity  of  redemption  haa 
been  extinguished. 

It  is  imnecessary  to  decide  whether  the  mort- 
gage was  one  of  real  or  of  personal  estate,  or 
whether  it  was  a  legal  or  only  an  equitabla 
mortgage.  As  no  attempt  has  been  made  to 
cut  off  the  equity  of  redemption,  in  any  other 
manner  than  by  legal  proceedings,  the  question 
is  reduced  to  the  ^simple  one,  whether  [*x7a 
those  legal  proceedings  are  valid  and  effectual 
for  the  purpose. 

It  is  objected  that  the  court  or  Civil  Commis- 
sion was  not  legally  established;  but  it  is  not 
necessary  to  determine  that  question,  as  the 
proceedings  themselves  were  fatally  defective. 
The  defendants  in  the  proceedings  (the  appel- 
lees here)  were  within  tne  Confederate  lines  at 
the  time,  and  it  was  unlawful  for  them  to  cross 
those  lines.  Two  of  them  had  been  expelled 
the  Union  lines  by  military  authority,  and  were 
not  permitted  to  return.  The  other,  Benjamin 
May,  had  never  left  the  Confederate  lines.  A 
notice  directed  to  them  and  published  in  a 
newspaper  was  a  mere  idle  form.  They  could 
not  lawfully  see  nor  obey  it.  As  to  them,  the 
proceedings  were  wholly  void  and  inoperative. 

This  leaves  the  equity  of  redemption  in  the 
mortgaged  property  unextinguished;  and  it  is, 
therefore,  tne  right  of  the  appellees  to  redeem 
it. 

In  the  opinion  of  the  court,  the  whole  prin- 
cipal and  interest  of  the  notes  have  become  duo 
and  payable,  and  a  redemption  and  re-transfer 
of  the  stock  shotdd  be  decreed  only  on  condi- 
tion of  the  payment  of  principal  and  interest 
in  full,  after  giving  to  the  appellees  cr^t  for 
the  sums  received  by  the  appellant;  legal  inter- 
est on  each  side  to  be  allowed. 

The  decree  of  the  Circuit  Court,  thereforot 
will  be  so  far  modified  that,  instead  of  requiring 
the  appellant  to  forthwith  transfer  the  stock, 
as  directed  in  the  decree,  he  be  decreed  to  trans- 
fer it  to  the  defendants,  Miriam  W.  Nelson  and 
Benjamin  May,  respectively,  as  therein  directed, 
upon  payment  by  the  appellees  to  the  ap- 
pellant of  the  amount  which  shall  be  found 
to  be  due  to  him  on  the  said  two  notes,  after 
taking  and  stating  the  account  in  the  said  de- 
cree afterwards  du>ected;  neither  party  to  re- 
cover costs  of  the  other  in  this  appeaL 


*E.  E.  DOWNHAM  and  Henry  Green,    [  *X73 
Partners,  as  Downham  &  Co.,  Plff.  in  Err., 

V. 

THE  CITY  COUNCIL  OF  ALEXANDRIA. 

(See  S.  C.  10  Wall.  173-176.) 

License  tax  for  selling  beer,  not  unconstitu- 
tional— ^what  question  this  oourt  will  not 
consider. 

Special  license  tax  imposed  by  a  city  for  the 

f privilege  of  selliiiK,  in  casks,  beer  manufactured 
n  the  State,  is  not  obnoxious  to  the  Constitution. 
This  court  win  not  consider  a  question  which 
the  record  does  not  show  has  arisen,  nor  one  which 
depends  upon  the  construction  of  local  statutes  and 
does  not  involve  the  consideration  of  any  Act  of 
Congress  nor  any  provision  of  the  Constitution  of 
The  United  States. 


NOTK. — What  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federal  question 
in  order  to  confer  jurisdiction  on  the  United 
States  Supreme  Court  of  a  writ  of  error  to  a 
state  court — see  note,  68  L.B.A.  471. 
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[No.  59.] 
Argued  Nov.  28,  1870.     Decided  Dee.  6,  1870. 

IK  ERROR  to  the  Fourth  Judicial  District  of 
the  State  of  Virginia. 

Suit  was  brought  by  the  defendant  in  error, 
in  a  circuit  court  in  and  for  the  county  of  Al- 
exandria, to  collect  a  certain  license  fee  and  tax. 
Judgment  having  been  given  for  the  plaintiff  in 
that  court,  and  upon  appeal  by  the  defend- 
ant, affirmed  by  the  district  court  of  that  judi- 
cial district,  the  said  defendant  sued  out  this 
writ  of  error. 

The  case  is  fidlv  stated  by  the  oourt. 

Messrs.  Geo.  Wm.  Brent  and  C.  W.  Wat- 
tles, for  plaintiff  in  error. 

Mr.  D.  L.  Smoot,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

An  ordinance  of  the  City  Council  of  Alexan- 
dria, Virginia,  passed  in  June,  1867,  for  the 
purpose  of  raismg  revenue  for  that  year,  im- 
posed a  license  tax  in  proportion  to  the  capital 
invested,  upon  all  merchants  commencing  busi- 
ness, and  a  tax  proportioned  to  their  sales,  upon 
all  merchants  who  had  been  carrying  on  busi- 
ness for  one  year,  prior  to  the  first  of  June. 
The  same  ordmance  also  imposed  a  special  li- 
cense tax  upon  commission  merchants  com- 
mencing business  and  a  tax  in  proportion  to  the 
commissions  received  upon  those  who  had  been 
doing  business  for  one  year  prior  to  the  first  of 
June.  The  ordinance  further  imposed  a  license 
174*]  tax  of  $200  *on  all  agents  or  dealers  in 
beer  or  ale  by  the  cask,  not  manufactured  in 
Alexandria,  but  brought  there  for  sale. 

The  defendants  in  the  oourt  below,  the  plain- 
iiffs  in  error  in  this  court,  were — at  the  com- 
mencement of  this  action,  in  August,  1867,  and 
fcad  been  from  the  first  of  the  previous  June — 
conducting  the  business  of  liquor  merchants  and 
commission  merchants  in  Alexandria,  and  at 
the  same  time  had  been  dealing  on  oommission 
in  beer  and  ale  by  the  cask,  which  was  not 
manufactured  in  the  City,  but  was  brought 
there  for  sale.  They  obtained,  as  required  by 
the  ordinance,  a  license  from  the  Mayor  of  the 
City,  as  merchants  and  commission  merchants 
for  the  year  ending  June  1st,  1868,  and  paid  the 
liquor  tax;  but  they  did  not  obtain  a  license  to 
deal  in  beer  and  ale  by  the  cask,  which  were  not 
manufactured  in  Alexandria,  but  were  brought 
there  for  sale;  nor  did  they  pay  the  tax  of 
$200  required  by  the  ordinance  for  such  license. 
It  was  to  recover  the  latter  sum  that  the  pres- 
ent action  was  brought.  It  was  submitted  to 
the  Circuit  Court  of  Alexandria  County,  upon 
an  agreed  statement  of  facts,  the  parties  waiv- 
ing all  matters  of  form  and  pleadinff,  and  ex- 
pressing a  desire  to  present  for  the  decision  of 
the  court  two  questions. 

1.  Whether  the  City  Council  of  Alexandria 
had  exceeded  its  authority  in  imposing  the  tax 
upon  dealers  in  foreign  ale  or  beer. 

2.  Whether  the  license  of  the  defendants,  as 
merchants  and  oommission  merchants,  author- 
ized them  to  deal  in  ale  and  beer  by  the  cask, 
which  was  not  manufactured  in  Alexandria 
but  brought  there  for  sale,  when  the  ordinance 
imposed  a  specific  license  tax  upon  this  particu- 
lar branch  of  the  trade. 

990 


The  circuit  court  gave  judgment  for  the  dt j 
and  the  district  coiurt  affirmed  the  judgment, 
and  this  latter  court  *beinff  the  highest  [*X75 
court  of  law  of  the  State,  m  which  a  decision 
could  be  had,  the  case  was  brought  here  for 
review. 

It  was  contended  in  the  court  below,  by  the 
defendant's  counsel,  and  it  is  urged  here  by 
them,  that  the  ordinance,  in  the  imposition  of 
a  tax  upon  dealers  in  beer  or  ale  by  the  cask, 
when  not  manufactured  in  the  City  of  Alexan- 
dria, but  brought  here  for  sale,  is  in  confiict 
with  that  clause  of  the  Constitution  which  de- 
clares that  "Confess  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  and  among 
the  several  States,"  and  the  clause  which  de- 
clares that  "The  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  States." 

The  argument  of  counsel  proceeds  upon  the 
supposition  that  the  beer  and  ale  in  which  the 
defendants  dealt  was  manufactured  either  in  a 
foreign  country  or  in  another  State  of  the 
Union;  but  there  is  nothing  in  the  record  to 
warrant  the  supposition.  The  fibrst  question 
that  the  parties  desire  to  present  in  the  agreed 
statement  is  not,  in  truth,  raised  by  the  faeto 
admitted.  It  is  not  alleged  in  the  statement 
that  the  defendants  were  dealers  in  "foreign 
beer  or  ale,"  or  even  in  beer  or  ale  manufae- 
tured  without  the  State  of  Virginia.  It  is  only 
alleged  that  they  were  dealers  in  beer  and  aie 
by  the  cask,  which  was  not  manufactured  in 
the  City  of  Alexandria.  For  anything  which  ap- 

gears,  the  beer  and  ale  in  whidi  they  dealt  may 
ave  been  manufactured  in  other  parts  of  ^he 
State.  If  manufactured  thin  the  State,  the 
exaction  of  the  special  license  tax  for  the  privi- 
lege of  selling  them  in  casks  in  Alexandria, 
would  not,  of  course,  be  obnoxious  to  either 
clause  of  the  Constitution  cited.  In  that  case 
it  would  not  interfere  with  any  regulation  of 
commerce  with  foreign  nations,  or  Mtween  the 
States,  or  with  any  authority  to  make  regula- 
tions for  such  commerce.  Nor  would  it  in  that 
case,  impair  any  privileges  or  immunities  of  cit- 
izens of  other  States,  who,  equally  with  citizens 
of  Virginia,  and  upon  the  same  terms,  could 
deal  in  the  City  of  Alexandria  in  similar  goods. 
It  is  only  e<^uality  of  privileges  and  immunities 
between  citizens  of  different  States  that  the 
Constitution  guaranties. 

*The  defendants  have,  in  fact,  pre-  [^176 
sented  for  our  consideration,  a  possible  but  not 
an  actual  question,  one  which  may  hereafter 
arise  under  the  ordinance,  but  which  has  not 
arisen  as  yet;  at  least  the  record  does  not  avo- 
any  facts  which  show  that  it  has  arisen  and  we 
cannot  indulge  in  presumptions  to  supply  the 
omissions  of  material  averments. 

The  second  question  presented  in  the  state- 
ment, depends  for  its  solution  upon  the  con- 
struction of  local  statutes,  and  does  not  involve 
the  consideration  of  any  Act  of  Congress,  or 
any  provision  of  the  Constitution  of  the  United 
States. 

We  are  of  opinion  that  no  question  is  raised 
by  the  record  whi<;h  this  court  can  consider 
under  the  25th  section  of  the  Judiciary  Act,  aad 
the  writ  of  error  must,  therefore,  be  dismissed. 

And  it  is  so  ordered. 
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JOSEPH  A.  COOPER,  Plff.  in  Err., 

V, 

ROBERT  REYNOLDS'  LESSEE. 

(See  S.  C.  10  Wall.  308-321.) 

•Judgment  in  evidence — ^jurisdiction,  how  ob- 
tained— in  attachment  cases— defective  affi- 
davit— writ  and  levy  essential  to  jurisdictioa 

A  court  cannot  disregard  a  ludgment  in  another 
salt  given  in  evidence  before  It,  or  refuse  to  give 
It  effect  on  any  other  ground  than  a  want  of  Jurls- 
-dlction  In  the  court  which  rendered  it. 

Jurisdiction  of  the  person  Is  obtained  by  the 
aervlce  of  process,  or  by  the  voluntary  appearance 
of  the  partv  in  the  progress  of  the  cause. 

Jurisdiction  of  the  res  Is  obtained  by  a  seizure 
tinder  process  of  the  court  whereby  it  is  held  to 
abide  such  order  as  the  court  may  make  concern- 
ing it. 

In  attachment  cases,  the  levy  of  the  writ  of  at- 
tachment on  the  property  is  the  one  essential 
reouislte  to  Jurisdiction. 

Though  the  affidavit  preliminary  to  issuing  the 
writ  may  be  defective,  that  cannot  deprive  the 
<rourt  of  the  Jurisdiction  acquired  by  the  writ 
levied  upon  defendant's  property. 

When  the  writ  has  been  issued,  and  the  property 
aeizcd.  condemned  and  sold,  this  court  cannot 
hold  that  the  court  below  had  no  Jurisdiction  for 
want  of  a  sufficient  publication  of  notice. 

Where  there  is  a  sufficient  writ  and  levy,  a  Judg- 
cnent  of  the  court,  a  sale  and  sherllTs  deed,  they 
must  be  held  valid,  when  given  in  evidence  in 
another  action. 

[No.   37.] 

Argued  Nov.  16,  1870.        Decided  Dec  6,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 
This  case  arose  upon  an  ejectment  suit 
brought  in  the  court  below,  by  the  defendant 
5n  prror.  Judfirment  having  been  given  in  favor 
«f  the  plaintiff  by  that  court,  the  defendant 
«ued  cue  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 
Messrs.    Thos.    A.    R.    Nelson    and    Horace 
Maynard,  for  plaintiff  in  error: 

His  Honor  erred  in  instructing  the  jury  that 
*There  was  no  authority  for  the  rendition  of 
«aid  judgment,  and  that  the  levy  of  the  attach- 
ment, the  judgment  of  the  court,  and  the  sale 
by  the  sheriff,  were  utterly  null  and  void**  and 
that  the  sheriff's  deed  conveyed  no  title. 

The  Supreme  Court  of  Tennessee  has  always 
recognized  the  distinction  between  process 
which  is  irregular  and  voidable  and  that  which 
is  absolutely  void  for  want  of  jurisdiction. 

Stevenson  v.  McLean,  5  Humph.  332;  Lee  v. 
Crossna,  6  Humph.  281;  Reams  v.  McNail,  9 
Humph.  542;  Etheridge  v.  Edwards,  1  Swan, 
426;  Mason  v.  Vance,  1  Sneed,  178. 

It  has  been  repeatedly  decided  that  a  judg- 
ment which  is  not  void  upon  its  face,  cannot 
be  collaterally  attacked. 

Britain  v.  Cowen,  5  Humph.  315;  Thacker 
T.  Chambers,  5  Humph.  313;  Hall  v.  Heffly,  6 
Humph.  444. 

If  the  court  rendering  the  decree  had  juris- 
diction of  the  subject-matter  and  person,  the 
aame  will  not  be  held  void  when  collaterally 
attacked,  although  the  proceedings  were  irregu- 
lar and  erroneous  and  reversible  on  appeal  or 
error. 

Greenlaw  v.  Kernahan,  4  Sneed,  371;  Kelly 
T.  Mize,  3  Sneed,  69;  Pinson  v.  Ivey,  1  Yerg. 
296;  Kirklan  v.  Brown,  4  Humph.  174. 

Under  the  Code  (sec.  4225)  the  Circuit  Courts 
of  Tennessee  are  courts  of  general  jurisdiction. 
Bv  sees.  27tf  and  2815,  they  have  jurisdiction ' 
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of  actions  of  tort  by  summons,  which  may  be 
aided  by  the  ancillary  attachment  under  the 
sections  above  referred  to.  In  Tipton  v.  Harris, 
Peck,  424,  it  was  long  since  decided  that  every 
court  of  superior  jurisdiction  is  the  judge  of  its 
own  authority  under  the  general  law,  and  that 
the  jurisdiction  does  not  depend  upon  incipient 
process  or  publication,  but  upon  the  general 
law.  In  Matthews  v.  Weeden,  4  Yerg.  166,  it 
was  held  that  a  court  of  general  jurisdiction  is 
to  be  presumed  to  have  acted  correctly,  and  the 
burden  of  showing  the  contrary  is  upon  him 
who  alleges  it. 
Mr.  J.  W.  Moore,  for  defendant  in  error: 

The  Supreme  Court  of  the  State  of  Tennessee 
in  the  case  of  Woodfolk  v.  Whitworth,  5  Cold. 
561,  says: 

**An  auxiliary  writ  of  attachment  is  voki, 
imless  it  is  stated  in  the  affidavit  and  alleged  in 
the  attachment  that  a  suit  has  been  brought  by 
the  plaintiff  a^inst  the  defendant,  the  nature 
thereof,  the  tnbunai  in  which  it  is  depending, 
the  amount  of  damages  laid  in  the  action,  and 
that   the  cause  of  the  action  is  just." 

This  decision  is  but  a  repetition  of  the  same 
construction  which  that  court  has  invariably 
given  to.  the  attachment  laws  of  the  State, 
as  will  be  seen  by  the  cases  cited,  to  wit: 

Thompson  v.  Carper,  11  Humph.  542;  Mor- 
ris V.  Davis,  4  Sneed,  452;  Smith  v.  Foster,  3 
Cold.  140;  Haynes  v.  Gates,  2  Head.  598. 

Not  only  were  the  proceedings  by  attach- 
ment in  this  case  fatally  defective  for  want  of 
a  proper  affidavit,  but  there  was  no  personal 
service  on  the  defendant,  Reynolds  (the  ap- 
pellee), not  even  by  an  order  of  publication. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

On  the  trial  of  this  action  of  ejectment  in 
the  circuit  court,  it  was  admitted  that  the 
plaintiff,  Reynolds,  had  title  to  the  land  in  con- 
troversy, unless  it  had  been  devested  by  certain 
judicial  proceedinffs  under  which  the  defendant. 
Cooper,  asserted  title  and  held  the  possession. 

The  record  of  these  proceedings,  which  were 
had  in  one  of  the  courts  of  the  State  of  Tennes- 
see where  the  land  was  dtuated,  was  intro- 
duced in  evidence,  and  the  court  instructed  the 
jury  that  they  were  null  and  void  for  want  of 
jurisdiction,  and  a  verdict  and  judgment  was 
rendered  for  the  plaintiff,  Reynolds. 

The  only  question  which  we  are  to  decide  is, 
whether  this  instruction  of  the  court  was  right. 

The  proceeding  under  which  Cooper  clalma 
title  was  an  a^ion  of  trespass  brought  by 
Brownlow  against  Rejmolds  and  other  defend- 
ants, in  which  a  writ  of  attachment  was  issued 
at  the  same  time  that  the  writ  of  summons  was, 
and  was  levied  upon  the  land  which  is  sought 
to  be  recovered  in  the  present  suit.  The  case 
proceeded  to  judgment,  which  was  for  $25,000 
and  by  that  judgment  the  land  attached  was 
ordered  to  be  sold,  and  afterwards,  under  a 
venditioni  exponas,  the  sheriff  did  sell  it,  and 
made  a  deed  to  Cooper,  as  directed  by  Brown- 
low,  the  purchaser. 

Cooper  was  put  in  possession  of  the  land  by 
a  writ  in  the  nature  of  a  writ  of  habere  facias, 
issued  from  the  same  court  in  the  same  proceed- 
ing, and  has  held  it  under  these  proceedings 
ever  since. 

No  process  was  ever  served  on  Reynolds,  nof 
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WM  there  any  appearance  for  him  at  any  stage 
of  the  proceedings. 

The  objections  taken  to  the  proceeding  on 
attachment  are:  1.  That  by  the  law  of  Tennes- 
see the  attachment  could  iy>t  be  issued  at  the 
beginning  of  the  suit  where  the  action  was  ex 
delicto,  but  could  only  be  issued  after  suit  com- 
menced. 2.  That  the  affidavit  was  defective.  3. 
That  there  was  no  publication  of  notice,  as  re- 
quired by  the  statutes. 

The  question  of  the  conformity  of  these  pro- 
ceedings to  the  requirements  of  the  statutes  un- 
der which  they  were  had,  has  been  very  fully 
discussed  by  counsel,  and  if  we  were  sitting  here 
as  on  a  writ  of  error  to  the  judgment  of  the 
state  court  under  which  the  land  was  sold,  we 
miffht  not  find  it  easy  to  affirm  or  reverse  the 
judgment  on  satisfactory  pounds,  notwith- 
standing the  abundant  citation  of  authorities 
from  the  Tennessee  courts.  But  we  occupy  no 
such  position.  The  record  of  this  case  is  intro- 
316*]  duced  collaterally  as  evidence  of  *title  in 
another  suit,  between  other  parties,  and  before 
a  court  which  has  no  jurisdiction  to  reverse 
or  set  aside  that  judgment,  however  erroneous 
it  may  be.  Nor  can  it  disregard  that  judgment, 
or  refuse  to  give  it  effect,  on  anv  other  ground 
than  a  want  of  jurisdiction  in  the  court  which 
rendered  it. 

It  is  of  no  avail,  therefore,  to  show  that  there 
are  errors  in  that  record,  unless  they  be  such  as 
prove  that  the  court  had  no  jurisdiction  of  the 
case,  or  that  the  judgment  rendered  was  beyond 
its  power.  This  principle  has  been  often 
held  by  this  court,  and  bv  all  courts,  and  it 
takes  rank  as  an  axiom  of  the  law.  But  that 
its  applicability  to  the  present  case  may  be 
thoroughly  understood,  reference  is  made  to  the 
most  important  of  the  decided  cases  in  this 
court  and  in  the  Supreme  Court  of  Tennessee. 
Kempe  v.  Kennedy,  5  Cranch,  173;  Thompson 
V.  Tolmie,  2  Pet.  167;  Voorhees  v.  Bk.  of  U.  S. 
10  Pet.  449;  Grignon  v.  Astor,  2  How.  319; 
Harvey  v.  Tyler,  2  Wall.  328,  17  L.  ed.  871; 
Florentine  v.  Barton,  2  Wall.  210,  17  L.  ed. 
783;  McGoon  v.  Scales  [ante,  545];  Stevenson 
V.  McLean,  5  Humph.  332;  Britain  v.  Cowen, 
Humph.  315;  Lee  v.  Crossna,  6  Humph.  281; 
Kilcrease  v.  Blythe,  Humph.  378;  Reams  v. 
McNaU,  9  Humph.  542;  McGavock  v.  Bell,  2 
Cold.  512. 

It  is  necessary,  therefore,  in  the  present  case 
to  hiquire,  whether  the  errors  alleged  affect  the 
jurismction  of  the  court. 

It  is  as  easy  to  give  a  general  and  compre- 
hensive definition  of  the  word  ''jurisdiction"  as 
it  is  difficult  to  determine,  in  special  cases,  the 
precise  conditions  on  which  the  right  to  exer- 
cise it  depends.  This  right  has  reference  to  the 
power  of  the  court  over  the  parties,  over  the 
subject-matter,  over  the  res  or  property  in  con- 
test, and  to  the  authority  of  the  court  to  ren- 
der the  judgment  or  decree  which  it  assumes 
to  make. 

By  jurisdiction  over  the  sulnect-matter  is 
meant  the  nature  of  the  cause  of  action  and  of 
the  relief  sought;  and  this  is  conferred  by  the 
sovereign  authority  which  organizes  the  court, 
and  is  to  be  sought  for  in  the  general  nature 
of  its  powers,  or  in  authority  specially  conferred. 

Jurisdiction  of  the  person  is  obtamed  by  the 
3x7*]  service  of  •process  or  by  the  voluntary 
appearance  of  the  party  in  the  progress  of  the 
cause. 
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Jurisdiction  of  the  res  is  obtained  by  a  seix- 
ure  under  process  of  the  court,  whereby  it  i» 
held  to  abide  such  order  as  the  court  may  make 
concerning  it.  The  power  to  render  the  decree 
or  iudgment  which  the  court  may  undertake  to- 
make  in  the  particular  cause,  depends  upoft 
the  nature  and  extent  of  the  authority  vested 
in  it  by  law  in  regard  to  the  subject  matter  of 
the  cause. 

It  is  to  observed  that  in  reference  to  jurisdic- 
tion of  the  person,  the  statutes  of  the  States 
have  provided  for  several  kinds  of  service  'of 
original  process  short  of  actual  service  on  the 
party  to  be  brought  before  the  court,  and  the 
nature  ana  effect  of  this  service,  and  the  pur- 
pose which  it  answers  depend  altogether  upoa 
the  effect  given  to  it  by  the  statute.  So,  also,, 
while  the  general  rule  in  regard  to  jurisdiction 
in  rem  requires  the  actual  seizure  and  posses- 
sion of  the  res  by  the  officer  of  the  couix,  such 
jurisdiction  may  be  acquired  by  acts  which  are 
of  equivalent  import,  and  which  stand  for  and 
represent  the  dominion  of  the  court  over  the 
thing  and,  in  effect,  subject  it  to  the  control  of 
the  court.  Among  this  latter  class  is  the  levy 
of  a  writ  of  attachment  or  seizure  of  real  es- 
tate, which  being  incapable  of  removal,  and  ly- 
ing within  the  territorial  jurisdiction  of  the 
court,  is  for  all  practical  purposes  brought  un- 
der the  jurisdiction  of  the  court  by  the  officer'a 
levy  of  the  writ  and  return  of  that  fact  to  the 
coiurt.  So  the  writ  of  garnishment  or  attach- 
ment, or  other  form  of  service,  on  a  party  hold- 
ing a  fund  which  becomes  the  subject  of  liti- 
gation brings  that  fund  under  the  jurisdiction 
of  the  court,  though  the  money  may  remain  in 
the  actual  custody  of  one  not  an  officer  of  tne 
court. 

When  we  come  to  the  application  of  these 
principles  to  the  case  before  us,  that  which 
leads  to  some  embarrassment  is  the  complex 
character  of  the  proceeding  which  we  are  to 
consider. 

Its  essential  purpose  or  nature  is  to  establish,, 
by  the  judgment  of  the  court,  a  demand  or  claim 
against  the  defendant  *and  to  subject  his  [*3xS 
property,  lying  within  the  territorial  jurisdic- 
tion of  the  court,  to  the  payment  of  that  de- 
mand. 

But  the  plaintiff  is  met  at  the  commencement 
of  his  proceedings  by  the  fact  that  the  defend- 
ant is  not  withm  that  territorial  jurisdiction^ 
and  cannot  be  served  with  anv  process  by 
which  he  can  be  brought  personally  within  the 
power  of  the  court.  For  this  difficulty  the  stat- 
ute has  provided  a  remedv.  It  says  that,  upon 
affidavit  being  made  of  that  fact,  a  writ  of  at- 
tachment may  be  issued,  and  levied  on  any  of 
the  defendant's  property,  and  a  publication  may 
be  made  warning  him  to  appear,  and  that 
thereafter  the  court  may  proceed  in  the  case, 
whether  he  appears  or  not. 

If  the  defendant  appears,  the  cause  becomes 
mainly  a  suit  in  personam,  with  the  added  inci- 
dent, that  the  property  attached  remains  liable, 
under  the  control  of  the  court,  to  answer  to 
any  demand  which  may  be  established  against 
the  defendant  by  the  final  judgment  of  the 
court.  But,  if  there  is  no  appearance  of  the  de- 
fendant, and  no  service  of  process  on  him,  the 
case  becomes,  in  its  essential  nature,  a  proceed- 
ing in  rem,  the  only  effect  of  which  is  to  sub- 
ject the  property  attached  to  the  payment  of 
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the  demand  which  the  eotnrt  may  find  to  be  dne 
to  the  plaintiff. 

That  such  is  the  nature  of  this  proceeding  in 
this  latter  class  of  cases,  is  clearly  evinced  by 
two  well  established  propositions:  first,  the 
judgment  of  the  court,  though  in  form  a  per- 
sonal judgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  in  that 
Buit.  No  general  execution  can  be  issued  for 
any  balance  unpaid  after  the  attached  property 
is  exhausted.  No  suit  can  be  maintained  on 
such  a  judgment  in  the  same  court  or  in  any 
other,  nor  can  it  be  used  as  evidence  in  any  oth- 
er proceeding  not  affecting  the  attached  prop- 
erty, nor  could  the  cost  in  that  proceeding  be 
collected  of  defendants  out  of  any  other  prop- 
erty than  that  attached  in  the  suit.  Second, 
the  court,  in  such  a  suit,  cannot  proceed  unless 
the  officer  finds  some  property  of  defendant  on 
which  to  levy  the  writ  of  attachment.  A  re- 
turn, that  none  can  be  found,  is  the  end  of  the 
case,  and  deprives  the  court  of  further  jurisdic- 
319*]  tion  *though  the  publication  may  have 
been  duly  made  and  proven  in  court. 

Now,  in  this  class  of  cases,  on  what  does  the 
jurisdiction  of  the  court  depend?  It  seems  to 
us  that  the  seizure  of  the  property,  or  that 
which,  in  this  case,  is  the  same  in  effect,  the 
levy  of  the  writ  of  attachment  on  it,  is  the  one 
essential  requisite  to  jurisdiction,  as  it,  imques- 
tionably,  is  in  proceedings  purely  in  rem. 
Without  this  the  court  can  proceed  00  further; 
with  it  the  court  can  proceed  to  subject  that 
property  to  the  demand  of  plaintiff.  If  the 
writ  of  attachment  is  the  lawful  writ  of  the 
court,  issued  in  proper  form  under  the  seal  of 
the  court,  and  if  it  is  by  the  proper  officer  le- 
vied upon  property  liable  to  the  attachment, 
when  such  a  writ  is  returned  into  court,  the 
power  of  the  court  over  the  res  is  established. 
The  affidavit  is  the  preliminary  to  issuing  the 
writ.  It  may  be  a  defective  affidavit,  or  possi- 
bly the  officer  whose  duty  it  is  to  issue  the 
writ  may  have  failed  in  some  manner  to  ob- 
serve all  the  requisite  formalities;  but  the  writ 
being  issued  and  levied  the  affidavit  has  served 
its  purpose  and,  though  a  revisory  court  might 
see  in  some  such  departure  from  the  strict  di- 
rection of  the  statute  sufficient  error  to  reverse 
the  judgment,  we  are  unable  to  see  how  that  can 
deprive  the  court  of  the  jurisdiction  acquired 
by  the  writ  levied  upon  defendant's  property. 

So,  also,  of  the  pnolication  of  notice.  It  is 
the  duty  of  the  court  to  order  such  publication, 
and  to  see  that  it  has  been  properly  made  and, 
undoubtedly,  if  there  has  been  no  such  publi- 
cation, a  Court  of  Errors  might  reverse  the 
judgment. 

But  when  the  writ  has  been  issued,  the  prop- 
erty seized,  and  that  property  been  condemned 
and  sold,  we  cannot  hold  that  the  court  had  no 
jurisdiction  for  want  of  a  sufficient  publication 
of  notice. 

We  do  not  deny  that  there  are  cases 
not  partaking  of  the  nature  of  proceed- 
ings m  rem,  when  the  judgment  is  to  nave  an 
effect  on  personal  rights,  as  in  divorce  suits,  or 
in  proceedings  to  compel  conveyance,  or  other 
personal  acts,  in  which  the  Legislature  has 
properly  made  the  jurisdiction  to  depend  on 
this  publication  of  notice,  or  on  bringing  the 
3ao']  'suit  to  the  notice  of  the  party  in  sonae 
other  mode,  when  he  is  not  witnin  the  terri- 
torial jurisdiction. 
10  Wall. 


It  is  not  denied  that  the  court  had  authority 
to  issue  writs  of  attachment  against  the  prop- 
ertv  of  persons  absconding  the  State,  and  that 
such  writs  could  issue  in  actions  for  torts.  The 
court  has  a  general  jurisdiction  as  to  torts,  and 
attachment  is  one  of  its  remedial  agencies  in 
such  cases.  Whether  the  writ  should  have  been 
issued  simultaneously  with  the  institution  of 
the  suit  or  at  some  other  stage  of  its  progress, 
cannot  be  a  question  of  jurisdiction.  If  it  is, 
any  other  error  which  affected  a  party's  rights, 
could  as  well  be  held  to  affect  the  jurisdiction. 

Such  departures  from  the  rules  which  should 
guide  the  court  in  the  conduct  of  a  cause  are 
not  errors  which  render  its  action  void. 

The  case  of  Voorhees  v.  Bk.  U.  S.  10  Pet. 
449,  was  much  like  this,  and  required  stronger 
presumptions  in  favor  of  the  jurisdiction  of  the 
court  to  sustain  its  acts  than  the  one  before  us.. 

The  defendant  there,  as  here,  held  land  un* 
der  attachment  proceedings  against  a  non-resi- 
dent who  had  never  been  served  with  process- 
or appeared  in  the  case.  No  affidavit  was  pro* 
duced,  nor  publication  of  notice,  nor  appraise- 
ment of  the  property,  but  it  was  condemncKl 
and  sold  without  waiting  twelve  months  from 
the  return  of  the  writ,  and  without  calling  him 
at  three  different  terms  of  the  court,  all  of 
which  are  specially  required  by  the  Act  regu- 
lating the  proceedmffs  in  Ohio,  where  they  were- 
had.  This  court  held  that  there  was  sufficient 
evidence  of  jurisdiction  in  the  court  which  ren- 
dered the  judgment,  notwithstanding  the  de- 
fects we  have  mentioned,  and  that  Uiey  were- 
not  fatal  in  a  collateral  proceeding. 

In  the  present  case  there  is  a.  sufficient  writ 
of  attachment,  its  levy  and  return,  the  judg- 
ment of  the  court,  on  trial  by  jury,  the  order 
to  sell  the  property,  the  sale  under  the  vendi- 
tioni exponas,  the  writ  of  possession,  sheriff's 
deed  and  *actual  delivery  of  possession  [*3ai 
under  order  of  the  jcourt.  To  hold  them  void 
is  to  overturn  the  uniform  course  of  decision  In 
this  court,  to  unsettle  titles  to  vast  amounta> 
of  property,  long  held  in  reliance  on  those  de- 
cisions and,  in  our  judgment,  would  be  to  sac- 
rifice sound  principle  to  barren  tedmicalities^ 
and,  after  a  careful  examination  of  the  re* 
ported  cases  on  this  subject,  we  believe  this  to> 
be  the  law,  as  held  by  the  Ck>urts  of  Tennessee. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  new  trial  ordered. 

Mr.  Justice  Field,  dissenting: 

I  dissent  from  the  judgment  in  this  case.  I 
am  of  opinion  that  the  State  Court  of  Tennes- 
see never  acquired  jurisdiction  in  the  case  of 
Brownville  v.  Reynolds. 


ROBERT  S.  STEPHENS,  Plff.  in  Err., 

V. 

VICTORIA  SMITH. 

(See  S.  C.  "Smith  v.  Stephens,"  10  WalL  321^ 

327.) 

Indian    lands — ^how    sold — sale    by    individual 

Indian. 

Under  the  Act  of  May  26.  1860,  which  forbade- 
the  sale  of  the  lands  of  the  Kansas  Indians,  except 
by  the  Secretary  of  the  Interior,  an  individual  In- 
dian had  DO  capacity  to  alienate  his  land ;  and  the- 
sale  was  void  and  the  deed  conveyed  no  title  to- 
the  purchaser. 
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A  Joint  Resolation,  passed  nearly  two  years  after 
this  transaction,  removing  the  restriction  on  alien- 
ation, cannot  relate  back  and  give  yalldity  to  a 
conveyance  which,  when  executed,  was  void. 

[Nob.   44,   45,  46.] 
iirgued  Nov.  16,  1870.    Decided  Dec  6,  1870. 

IN  ERROR  to  the  Supreme  Court  of  Kansas. 
The  history  and  statement  of  the  case  ap- 
pears in  the  opinion  of  the  court. 

Messrs.  J.  R.  Doolittle,  J.  H.  Bradley,  J. 
W.  Denver  and  James  Hughes,  for  plaintiff 
in  error: 

The  language  of  the  6th  article  of  the  Treaty 
(7  Stat,  at  L.  245)  is  as  follows:  "From  the 
lands  above  ceded  to  the  United  States,  there 
shall  be  made  the  following  reservations,  of 
one  mile  square,  for  each  of  the  half-breeds  of 
the  Kansas  Nation,  viz:  To  be  located  on  the 
north  side  of  Kansas  River,  in  the  order  above 
named,  commencing  at  the  line  of  the  Kansas 
Reservation,  and  extending  down  the  Kansas 
River  for  quantity." 

Upon  the  survey  and  location  of  these  sec- 
tions respectively,  and  for  the  delivery  of  pos- 
session to  the  respective  reservees,  they  were, 
by  the  terms  of  the  Treaty,  respectively  clothed 
'with  a  fee  simple  title  in  the  reservations,  and 
that  a  patent  was  not  necessary  to  complete 
the  title. 

U.  S.  V.  Jehiel  Brooics,  10  How.  442. 
Here  the  reservation  was  to  the  Gaddoes, 
^'their  heirs  and  assigns    forever."     But    that 
is  not  material.    Doe  v.  Wilson,  23  How.  467, 
458,  16  L.  ed.  584. 

Here  were  no  words  of  perpetuity. 
If  the  title  did  not  pass  by  the  Treaty,  it  did 
pass  in  fee  by  the  Act  of  Congress,  May  26, 
1860  (12  Stat,  at  L.  21),  and  the  reservees, 
after  that  Act,  had  the  right  to  make  a  deed 
in  fee. 

It  enacts  'That  all  the  title,  interest  and  es- 
-tate  of  the  United  States  is  herebv  vested  in 
the  said  reservees;  but  nothing  herein  con- 
tained shall  be  construed  to  give  any  force  or 
efficacy  or  binding  effect  to  any  contract,  in 
writing  or  otherwise,  for  the  sale  or  disposition 
of  any  lands  named  in  said  Act,  heretofore 
made  by  any  of  said  reservees  or  their  heirs." 
The  words  of  conveyance  are  very  compre- 
hensive. They  do  not  prohibit  future  alienation. 
It  was  thought,  however,  by  the  court  be- 
low, that  the  2d  and  3d  sections  of  this  Act 
were  and  so  are  intended  to  be  restraints  on 
the  disposing  power  of  the  grantees,  and  to 
limit  that  power  to  an  application  to  the  Sec- 
retary of  the  Interior,  by  whom  the  sale  was 
authorized  to  be  made.  This  would  have  been 
a  plain  violation  of  one  of  the  canons  of  the 
law  relating  to  real  estate,  and  unless  the  in- 
tent is  too  clear  to  admit  of  doubt,  such  con- 
struction cannot  prevail.  These  two  sections 
are  susceptible  of  a  different  construction,  in 
perfect  harmony  with  the  construction  already 
put  upon  the  first  section. 

The  government  had  already  conveyed  these 
lands  to  the  Indians,  with  an  unincumbered 
title.  But  they  desired  to  protect  the  Indians 
against  their  own  improvidence;  and  to  do  so, 
imposed  this  trust  on  the  Secretary,  to  be  exer- 
cised on  the  application  of  the  owner  of  the 
lands.  It  was  a  new  duty  assigned  to  the  Sec- 
retary; but|  neither  in  terms  nor  by  necessary 
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intendment,  does  it  fetter  the  right  of  the  In* 
dian  to  dispose  of  his  lands  as  he  may  see  fit. 

Mr.  J.  S.  Black,  for  defendant  in  error: 

The  land  described  in  the  deed  was  reserved 
to  the  defendant  in  error,  by  the  provisions  of 
the  Treaty  of  June  3d,  1825. 

7  Stat,  at  L.  245 ;  12  Stat,  at  L.  21. 

By  the  11th  article  of  the  Treaty,  it  is  stipu- 
lated that  the  said  Kansas  Nation  shall  never 
sell,  relinquish,  or  in  any  manner  dispose  of  the 
lands  therein  reserved  to  any  other  Nation, 
person  or  persons  whatever,  without  the  per* 
mission  of  the  United  States,  for  that  purpose, 
first  had  and  obtained. 

7  btat.  at  L.  245-247,  arts.  6  and  11. 

Section  1  of  the  Act  of  Congress,  approred 
May  26,  1860,  12  Stat,  at  L.  21,  vested  the 
title  of  the  United  States  in  the  reservee.  Sec- 
tion 1  provides  against  giving  any  force  to  any 
contract  for  the  sale  of  the  lands  theretofore 
made  by  the  reservees  or  their  heirs. 

The  stipulation  in  the  Treaty  of  1825  is  pos- 
itive that  the  Nation  should  not  sell  without 
the  consent  of  the  United  States.  This  re- 
striction in  the  Treaty  applies  to  the  individual 
members  of  the  tribe,  as  well  as  to  the  Nation, 
else  the  Nation  might  sell  to  one  of  its  own 
members,  and  then  he  might  sell  and  defeat 
the  whole  restriction. 

Goodell  V.  Jackson,  20  Johns.  604. 

The  Act  of  1860  did  not  attempt  to  abrogate 
the  restrictions  of  the  Treaty.  The  prohibition 
continued  in  force,  and  the  manner  of  selling 
these  half-breed  lands  was  specifically  pointed 
out — which  was,  not  by  the  Indians  them- 
selves, but  by  the  Secretary  of  the  Interior. 
There  is  no  ambiguity  in  the  Act.  It  needs  no 
interpretation.  The  statute  was  affirmative, 
and  having  provided  the  way  in  which  the  land 
could  be  sold,  it  by  implication  prohibited  it 
from  being  sold  in  any  other  way. 

12  Iowa,  158;  Shawnee  Co.  v.  Cairter,  2  Kan. 
115;  see,  also,  the  opinion  of  the  court  in  this 
case,  2  Kan.  243. 

A  contract  that  contravenes  the  policy  snd 
spirit  of  a  statute,  or  attempts  to  defeat  ita 
operation,  is  equally  void  as  if  against  its  posi- 
tive provisions. 

Hunt  V.  Knickerbacker,  5  Johns.  332;  Petit's 
Adm'r  v.  Petit's  Distributees,  32  Ala.  288;  St. 
Reigs  Indians  v.  Drum,  19  Johns.  127;  Lee  v. 
Glover,  8  Cow.  189;  Jackson  v.  Wood,  7  Johns 
290;  3  Ind.  494;  8  Ind.  6. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

Victoria  Smith,  a  half-breed  Indian,  brought 
an  action  of  ejectment  against  the  plaintiff  in 
error,  in  a  local  state  court  in  Kansas,  to  re- 
cover possession  of  a  tract  of  land  reserved  to 
her  use  by  the  United-  States.  The  defendant, 
in  bar  of  the  suit,  offered  in  evidence  a  deed 
from  the  plaintiff  to  him,  dated  August  14, 
1860,  of  the  land  in  controversy,  which  tlM 
court  excluded  from  the  jury  on  the  ground 
,  that  the  plaintiff,  by  virtue  of  an  Indian  Tres- 
«y  and  a  law  of  Congress  on  the  subject,  was 
prohibited  from  executing  the  deed.  The  Su- 
preme Court  of  the  State,  on  appeal,  affirmed 
the  ruling  of  the  lower  court,  and  the  case  is 
brought  here  to  test  the  correctness  of  that 
decision. 

It  appears  that  on  the  3d  day  of  June,  1825, 
the  United  States  concluded    a    Treaty    with 
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the  Kansas  Kation  of  Indians,  containing  mu- 
tual cessions  of  territory. 

See  7  Stat,  at  L.  245. 

By  the  6th  article  of  the  Treaty,  there  was 
reserved  for  the  benefit  of  each  of  the  half- 
"breeds  named  in  it  (Victoria  Smith  being  one 
•of  them),  a  certain  specified  allotment  of  land 
out  of  the  quantity  ceded  by  the  Nation  to  the 
United  States.  The  11th  article  contains  a 
stipulation  that  the  Kation  shall  not  sell  these 
lands  without  permission  of  the  government, 
4Lnd  it  would  seem  that  the  contracting  parties 
intended  this  prohibition  to  apply  to  the  indi- 
vidual members  of  the  Tribe;  for,  if  it  were 
not  so,  the  policy  which  dictated  the  restriction 
would  be  in  danger  of  being  defeated  altogether. 

It  is,  however,  not  necessary,  for  the  pur- 
poses of  this  suit,  to  decide  this  point,  as  the 
'deed  in  question  was  made  after  the  passage  of 
the  Act  of  Congress  of  the  26th  day  of  .May, 
1860,  which  relieves  the  subject  of  all  difficulty. 
ISee,  12  Stat,  at  L.  21.  This  Act  vested  the 
-title  of  the  United  States  to  the  lands  which 
the  Treaty  had  set  apart  for  the  use  of  the 
336*]  half-breeds,  in  the  *reservees,  if  living, 
or,  if  dead,  in  their  heirs,  and  declared  void  all 
prior  contracts  for  their  sale,  and  forbade  any 
future  disposition  of  them,  except  by  the  Sec- 
retary of  the  Interior,  on  the  request  of  the 
party  interested.  There  is  no  ambiguity  in  the 
Act,  nor  is  it  requisite  to  extend  the  words  of 
it  beyond  their  plain  meaning  in  order  to  arrive 
At  the  intention  of  the  Legislature.  It  was 
considered  by  Gonsress  to  be  necessary,  in  case 
the  reservees  should  be  desirous  of  relinquish- 
ing the  occupation  of  their  lands,  that  some 
method  of  disposing  of  them  should  be  adopted 
which  would  be  a  safeguard  against  their  own 
improvidence;  and  the  power  of  Congress  to 
impose  a  restriction  on  tne  right  of  alienation, 
in  order  to  accomplish  this  object,  cannot  be 
questioned.  Without  this  power,  it  is  easy  to 
see,  there  would  be  no  way  of  preventing  the 
Indians  from  being  wronged  in  contracts  for 
the  sale  of  their  lands,  and  the  history  of  our 
country  affords  abundant  proof  that  it  is  at  all 
times  difficult,  by  the  most  careful  legislation, 
to  protect  their  interests  against  the  superior 
capacity  and  adroitness  of  their  more  civilized 
neighbors.  It  was,  manifestly,  the  purpose  of 
Congress,  in  conferring  the  authority  to  sell 
(on  the  Secretary  of  the  Interior),  to  save  the 
lands  of  the  reservees  from  the  cupidity  of  the 
white  race;  and  if  the  provisions  of  the  Treaty 
were  not  enough  for  the  purpose,  the  speedy 
action  of  Congress  was  demanded  by  the  rapid 
set.tlement  of  the  adjacent  country.  In  1A6, 
when  the  treaty  was  made,  it  was  not  regarded 
as  a  probable  event  that  these  Indians,  owing 
to  the  remoteness  of  the  country  to  which  they 
were  removed,  would  suffer  from  the  encroach- 
ments of  our  people,  but  in  1860  the  same  pop- 
ulation that  had  demanded  their  removal  from 
organized  communities,  followed  them  to  Kan- 
sas. In  this  condition  of  things  Congress  act- 
ed, and  the  necessity  for  legislation  on  the  sub- 
ject, if,  indeed,  there  were  need  for  any,  is 
shovm  by  the  defense  which  is  interposed  to 
this  suit. 

It  needs  no  argument  or  authority  to  show 
that  the  statute,  having  provided  the  way  in 
which  these  half-breed  lands  could  be  sold,  by 
necessary  implication  prohibited  their  sale 
317*]  *in  any  other  way.  The  sale  in  question 
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not  only  contravened  the  poli<^  and  spirit  of 
the  statute,  but  violated  its  positive  provisions. 

It  appearing,  then,  that  by  the  Treaty  and 
law  in  force  at  the  date  of  the  deed,  Victoria 
Smith  had  no  capacity  to  alienate  her  land, 
and  the  authority  to  sell  being  vested  in  the 
Secretary  of  the  Interior,  and  there  being  no 
evidence  that  this  officer  ever  authorized  the 
sale,  or  in  any  manner  consented  to  it,  it  fol- 
lows that  the  sale  was  void,  and  that  the  deed 
conveys  no  title  to  the  purchaser. 

It  18  hardly  necessary  to  say  that  a  Joint 
Resolution  (12  Stat,  at  L.  628),  passed  nearly 
two  years  after  this  transaction,  removing  t^ 
restriction  on  alienation,  cannot  relate  oack 
and  give  validity  to  a  conveyance  which,  when 
executed,  was  void;  nor  have  we  any  reason 
to  suppose  that  Congress  contemplated  that 
any  such  effect  would  be  claimed  for  its  legis* 
lation  on  the  subject. 

We  see  no  error  in  the  jud^ent  of  the  Su- 
preme Court  of  Kansas,  and  it  is,  accordingly, 
affirmed. 


Note. 


Robert  S.  Stevens  v.  Pelagic 

de  Aubrie. 
Robert  S.  Stevens  v.  Adel  Bel- 

lemarde. 

These  cases,  Kos.  46  and  46,  are,  in  all  re- 
spects, like  the  case  of  Stephens  v.  Smith,  de- 
cided at  this  term,  and  the  judnnent  of  the 
Supreme  Court  of  Kansas  in  each  of  them  it 
affirmed. 


STEPHEN  M.  JONES,  Appt., 

V. 

JOSEPH  J.  ANDREWS  et  aL 

(See  S.  a  10  Wall.  327-334.) 

Jurisdiction,  what  is  necessary  to— voluntary 
appearance — cross-bilL 

*1.  What  Is  a  sufflcient  allegation  of  dtlzenship? 

2.  By  the  Judlciarj  Act  of  1789,  in  a  case 
where  jurisdiction  of  the  Circuit  Court  depended 
on  citizenship,  every  defendant  must  have  resided 
or  been  served  with  process  in  the  district  where 
the  suit  was  brought ;  but  by  the  Act  of  1839  this 
is  not  necessary;  a  non-resident  defendlmt  may 
either  voluntarily  appear,  or,  if  not  a  necessary 
party,  his  appearance  mav  be  dispensed  with. 

8.  Appearing  by  counsel  and  moving  to  dismiss 
the  bill  for  want  of  Jurisdiction  and  also  for  want 
of  equity.  Is  a  waiver  of  a  non-residenfs  priTilege, 
and  amounts  to  a  voluntary  appearance. 

4.  A  bill  for  injunction  to  restrain  proceedings 
of  garnishment  against  the  complainanf  s  proper^ 
instituted  in  the  Circuit  Court,  and  also  praying 
the  benefit  of  a  set-oft  against  the  garnishing  cred- 
itor's demand,  Is  not  an  original  suit,  but  is  a  de- 
fensive or  supplementary  suit.  In  which  the  juris- 
diction of  the  court  does  not  depend  on  the  dti- 
senship  of  the  parties,  but  on  the  cognisance  of 
the  original  case. 

[No.  89.] 

Argued  and  submitted  Nov.  0,  1870.    Decided 

Dec  6,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Statea  for  the  Western  District  of  Ten- 
nessee. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  plaintiff  in  error,  for  an  account- 
ing and  the  cancellation  of  certain  promissory 


•[Headnotes  by  Mr.  Justice  BaADUDT.] 
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notes.  The  bill  haying  been  dismissed  bj  that 
oourt  for  want  of  jurisdiction,  the  complain- 
ant took  an  appeal  to  this  eourt. 

The  ease  is  further  stated  by  the  court. 

Messrs.  P.  Phillips,  Severdy  Johnson  and 
Humes   ft   McRae,   for   appellant. 

Messrs.  Albert  Pike  and  Robert  W.  John- 
son, for  appellees: 

There  is  no  averment  as  to  the  citizenship 
of  the  complainant,  Jones. 

But  in  the  caption  of  the  bill  we  read,  "Ste- 

Shen  M.  Jones,  citizen  of  Georgia  ▼.  Joseph 
.  Andrews,  citizen  of  the  State  of  New  York; 
P.  Reed  and  W.  H.  Bryson,  citizens  of  Ten- 
nessee." If  this  can  be  coupled  with  the  aver- 
ments as  an  allegation,  the  citizenship  of  each 
par^  is  alleged. 

Where  the  citizenship  of  the  parties  does  not 
appear  on  the  face  of  the  bill,  it  will  be  dis- 
missed for  want  of  jurisdiction. 

Dodge  T.  Perkins,  4  Mas.  435;  Jackson  y. 
Ashton,  8  Pet.  148. 

Taking  the  whole  together,  the  case  is  that 
the  complainant,  a  citizen  and  resident  of  the 
State  of  Georgia,  ^es  his  bill  against  a  citizen 
of  New  York  and  two  citizens  of  Tennessee,  in 
a  Circuit  Court  of  the  United  btates  for  a 
District  in  Tennessee.  In  such  a  case  we  do 
not  think  that  the  Courts  of  the  United  States 
have  jurisdiction. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  appellant  filed  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  West 
Tennessee,  a  bill  in  equity  against  the  appel- 
lees, for  injunction  against  a  process  of  gar- 
nishment, and  for  relief  bv  way  of  set  off,  etc. 
The  oourt  dismissed  the  bill  for  want  of  juris- 
diction over  the  parties,  as  well  as  for  want  of 
eouitable  jurisdiction  over  the  subject-matter 
of  the  bill ;  but  without  prejudice  to  the  right 
of  the  complainant  to  institute  proper  proceed- 
ings to  assert  his  rishts. 

On  the  question  of  jurisdiction  over  the  par- 
ties, the  appellees  contend,  1.  That  the  citi- 
zenship of  tne  parties  was  not  sufficiently  al- 
leged in  the  bill.  2.  That,  if  sufficiently  al- 
leged, the  court  had  no  jurisdiction  over  An- 
drews, the  principal  defendant,  who  was  a 
citizen  of  New  York,  and  not  a  citizen  of  Ten- 
nessee, where  the  suit  was  brought. 

As  to  the  allegation  of  citizenship  of  the  par- 
ties, the  bill  commences  thus:  "To  the  Juoges 
of  the  Circuit  Court  of  the  United  States,  pre- 
siding at  Memphis,  for  the  Western  District 
of  Tennessee:  Stephen  M.  Jones,  citizen  and 
resident  of  Richmond  County,  Georgia,  v.  Jos- 
eph J.  Andrews,  citizen  and  resident  of  City 
and  County  and  State  of  New  York;  P.  Reed 
and  H.  W.  Bryson,  both  citizens  and  residents 
of  Shelby  County,  Tennessee,  complainants,  re- 
spectfully show  Your  Honor  that,  etc."  The 
final  paragraph  commences  as  follows:   "The 

S remises  considered,  complainant  prays  that 
oseph  J.  Andrews,  a  resident  and  citizen  of 
the  City,  County  and  State  of  New  York,  and 
the  said  Reed  and  Bryson,  both  citizens  and 
residents  of  Shelby  County,  in  the  State  of 
Tennessee,  be  made  parties  defendant,  etc." 

Although  the  alleffation  of  citizenship  is  not 
made  in  precise  and  technical  form,  we  con- 
sider it  sufficiently  explicit  to  sustain  the  juris- 
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diction  of  the  court,  if  the  citizenship  disclosei^ 
bv  the  allegation  does  not  displace  that  juris* 
diction.  It  is  more  explicit  than  the  allega- 
tion in  the  case  of  Exp.  Co.  v.  Kountze  [ante^ 
457],  which  was  sustained  by  the  court.  AH 
that  is  necessary  is,  that  it  fairly  appear  by 
the  bill  of  what  States  the  respective  parties 
are  citizens.  In  this  case  the  form  of  the  alle- 
gations leaves  no  room  for  reasonable  doubt* 

The  other  exception,  that  Andrews,  the  prin- 
cipal defendant,  was  not  a  citizen  of  the  Stat* 
where  the  suit  was  brought,  is  entitled  to  mo^ 
weight.  Though  the  Constitution  declares  that 
the  judicial  power  of  the  Federal  Government 
shall  extend  to  controversies  between  citizens 
of  different  States,  which  would  embrace  the 
case  before  us  (the  plaintiff  being  a  citizen  of 
Georgia,  and  Andrews  a  citizen  of  New  York) 
yet  Congress  has  not  established  any  court,  ex- 
cept the  Circuit  Court  to  take  cognizance  of 
such  cases;  and,  by  the  Judiciary  Act  of  1789, 
which  establishes  that  court.  Congress  only  in- 
vested it  with  jurisdiction  of  cases  where  th» 
suit  is  ^between  a  citizen  of  the  State  (*33S 
where  the  suit  is  brought,  and  a  citizen  of  an- 
other State,  and  moreover  declared  that  no 
civil  suit  should  be  brought  before  said  court 
against  an  inhabitant  of  the  United  States,  hj 
any  original  process,  in  any  other  district  thaa 
that  whereof  he  is  an  inhabitant,  or  in  which  hs- 
shall  be  found  at  the  time  of  serving  the  writ. 
1  Stat,  at  L.  73.  The  case  is  certainly  not 
within  the  purview  of  this  statute.  The  suit 
is  brought  in  West  Tennessee,  and  neither 
Jones,  tne  complainant,  nor  Andrews,  the  de- 
fendant,  is  a  citizen  of  that  State.  Besides,  ths- 
suit  is  brought  against  Andrews  in  a  district 
of  which  he  is  not  an  inhabitant,  and  in  which 
he  was  not  found  at  the  time  of  serving  th» 
writ.  Under  the  Act  of  1789  (1  SUt.  at  L.  7Z)^ 
and  the  ruling  of  the  early  cases,  the  court 
would,  prima  fade,  be  without  jurisdiction. 
According  to  those  cases  the  plaintiff,  or  each 
of  the  plaintiffs,  if  more  than  one,  must  be  able 
to  sue  each  of  the  defendants,  if  more  than  one. 
But  by  the  Act  of  February  28,  1839  (5  Stat, 
at  L.  321),  it  is  enacted  that  where  there  ar» 
several  defendants,  any  one  or  more  of  whom 
shall  not  be  inhabitants  of,  or  found  within^ 
the  district  where  the  suit  is  broueht,  or  shall 
not  voluntarily  appear  thereto,  it  shall  be  law- 
ful for  the  court  to  entertain  jurisdiction;  but 
the  decree  shall  not  conclude  parties  not  served 
with  such  process,  or  not  voluntarily  appearin|p 
to  answer. 

This  Act,  by  implication,  confers  jurisdiction 
over  nonresidents  of  the  district  where  the 
suit  is  brought,  if  they  voluntarily  appear 
therein.  The  suit  can  proceed  against  them 
if  they  voluntarily  appear,  or  without  them 
if  they  are  not  necessary  parties.  If,  however, 
they  are  necessary  parties,  and  do  not  vol- 
untarily appear,  the  difficulty  remains  the 
same  as  before  the  Act  of  1839  was  passed. 
ToY^in  7.  Walkinshaw,  1  McAU.  26.  In  thia 
case  Andrews  was  a  necessary  party,  and  he 
was  not  a  resident  of  the  district,  and  was  not 
served  with  process,  but  he  did  voluntarily 
appear.  It  is  true  that  as  soon  as  he  ap- 
peared, he  moved  a  dismissal  of  the  bill  on 
two  grounds.  (1)  That  it  did  not  show  such 
facts  in  regard  to  the  citizenship  or  residence 
of  the  defendants  as  to  give  the  oourt  juris- 
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•diction.  (2)  That  ft  contained  no  equity. 
Whether,  If  he  had  made  the  motion  on  the  first 
ground  alone  he  would  have  waived  his  per- 
■•onal  exemption,  it  Is  not  necessary  to  decide. 
His  moving  to  dismiss  for  want  of  equity 
was  clearly  a  waiver,  and  he  was  properly  re- 
quired  to  answer  the  bill.  After  this  the 
.333*]  question  of  jurisdiction  *over  the  person 
was  at  an  end,  and  the  decree  of  the  Circuit 
Court,  dismissing  the  bill  for  want  of  juris- 
diction, must  be  reversed. 

But  the  case  Is  stronger  than  this.  The  ju- 
risdiction of  the  court  did  not  depend  on  the 
residence  or  citizenship  of  the  parties.  The 
-•nit  is,  in  its  nature,  not  an  original  but  a  de- 
fensive or  supplementary  suit,  luce  a  cross  bill, 
or  a  bill  filed  to  enjoin  a  judgment  of  the  same 
-court.  The  defen&nt,  Andrews,  recovered  in 
the  circuit  court  a  judgment  by  default,  a 
Judgment  against  the  other  defendants,  Reed 
«nd  Bryson;  and  thereupon  sued  out  a  writ 
of  garnishment  against  tnem,  for  the  purpose 
of  seizing  in  their  hands  certain  notes  of  the 
•complainant,  Jones,  which  he  had  passed  to 
them,  but  which,  as  he  alleges,  they  had 
transferred  to  Andrews,  in  payment  of  his 
claim  a^inst  them.  So  that,  according  to  the 
•allegation  of  the  complainant,  Andrews  had  no 
claim  against  Reed  and  Bryson.  The  judg- 
ment recovered  by  him  against  them  was  by 
collusion,  and  was  contrived  for  the  purpose  of 
gamisheein^  complainant's  notes,  pretended  to 
be  in  their  hands.  The  complainant  alleges  that 
«11  this  was  done  to  avoid,  on  the  part  of  An- 
drews, a  direct  suit  against  him,  by  reason  of 
the  fact  that,  as  against  Andrews,  the  com- 
plainant had  a  good  defense  to  the  notes,  and 
«  set  off  that  would  largely  exceed  their 
amount.  His  bill  is  filed  for  an  injunction 
against  the  garnishee  proceedings  under  the 
suit  at  law  for  the  delivery  up  of  the  com- 

Jlainant's  notes,  and  for  the  establishment  of 
is  set  off  against  Andrews.  -This  is,  in  sub- 
ctance,  its  character,  and  if  the  facts  charged 
furnish  a  sufficient  ground  of  equity  for  the 
relief  asked,  as  to  which  the  court  refrains 
from  expressing  any  opinion,  the  complainant 
liad  a  right  to  file  it  against  the  defendants, 
and  the  court  had  a  right  to  take  cognizance 
of  it  as  a  defensive  or  supplementary  proceed- 
ing, growing  out  of,  and  having  direct  refer- 
ence to,  the  proceedings  of  the  defendants  in 
the  same  court  against  him.  The  case,  in  this 
respect,  as  before  said,  is  analogous  to  that  of 
a  cross  bill  or  bill  of  review,  or  a  bill  for  in- 
junction against  a  judgment  at  law  in  the 
aame  court,  of  which  the  court  has  jurisdic- 
tion irrespective  of  the  residence  of  the  parties. 
Logan  V.  Patrick,  5  Cranch,  288;  Simms  v. 
Outhrie,  0  Cranch,  25;  Clarke  v.  Mathewson, 
12  Pet.  164;  Dunlap  y.  Stetson,  4  Mas.  349. 
As -to  bills  for  injunction  against  judgments 
at  law  rendered  in  the  same  court,  Justice 
Story,  in  Dunlap  v.  Stetson,  says:  *T  believe 
the  general,  if  not  universal,  practice  has  been, 
to  consider  bills  of  injunction  upon  judgments 
in  the  Circuit  Courts  of  the  United  States,  not 
as  original,  but  as  auxiliary  and  dependent 
suits,  and  properly  sustainable  in  that  court 
which  gave  the  original  judgment,  and  has  it 
completely  under  its  control.  The  court  itself 
possesses  a  power  over  its  own  judgments  by 
•taying  execution  thereon;  and  it  would  be 
10  Wall. 


very  inconvenient  if  it  did  not  possess  the 
means  of  rendering  such  further  redress,  as 
equity    and    good    conscience    required.'' 

*Let  the  decree  of  the  Circuit  Court  [*334 
be  reversed,  and  the  cause  remitted  for  further 
proceedings,  each  party  to  pay  his  own  costs 
on  this  appeaL 


UNITED  STATES,  Plff.  in  Err^ 

V. 

WILLIAM  HODSON  et  al. 

(See  S.  C.  10  WaU.  395-409.) 

Distiller's  bond,  construction  of — not  in  lan- 
guage of  statute — ^illegal  conditions— con- 
struction of  revenue  statutes. 

A  distiller's  tx>nd  conditioned  that  he  should 
falthfolly  conform  to  all  the  provisions  of  the 
Internal  Revenue  Act  of  June  30th,  1864,  required 
him  to  keep  an  exact  account  in  writing  of  the 
number  of  gallons  sold,  or  removed  for  sale  and 
consumption,  and  the  proof  thereof. 

What  Is  implied  in  a  statute  is  as  much  a  part 
of  it  as  what  is  expressed. 

Revenue  statutes  are  to  be  construed  liberally, 
to  carry  out  the  purposes  of  their  enactment. 

A  bond  not  conditioned  in  the  precise  laDg:uage 
of  the  statute,  yet  if  it  be  voluntary,  and  not  pro- 
hibited by  the  statute,  nor  contrary  to  public  pol- 
icy, and  founded  upon  a  sufficient  consideration, 
is  valid. 

Where  a  bond  contains  conditions,  some  of 
which  are  legal  and  others  illeEral,  and  they  are 
separable,  the  latter  may  be  disregarded  and  the 
former  enforced. 

[No.  60.] 

Argued  Nov.  17,  1870.    Decided  Dec.  6,  1870. 

IN  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below,  upon  a 
penal  bond.  Judgment  having  been  given  for 
the  defendants,  the  plaintiff  sued  out  this  writ 
of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Amos  T.  Akerman,  Atty-Gen.,  C. 
H.  Hill,  Asst.  Atty-Gen.,  and  B.  H.  Bristow, 
Solicitor-Gea^  for  plaintiff  in  error: 

It  nowhere  appears  in  the  record  that  the 
bond  in  question  was  exacted  or  extorted  by 
the  collector,  in  the  particular  form  in  whidi 
it  was  given.  TIm  nile  which  avoids  a  bond 
taken  l}y  a  public  officer  colore  officii,  who  has 
illegally  exerted  his  authority,  and  thereby 
compelled  the  oblisor  to  enter  into  an  obliga- 
tion not  required  oy  law,  has  no  application 
here. 

That  part  of  the  condition  which  requires 
the  principal  obligor  to  "truly  and  faithfully 
conform  to  all  the  provisions"  of  the  Act  of 
1864,  ex  vi  termini  includes  the  various  duties 
enumerated  in  the  section  describing  the  bond; 
and  the  instrument,  being  thus  in  substantial 
though  not  in  literal  compliance  with  the 
statute,  is  good  as  a  statutory  bond. 

Bk.  y.  Kendrick,  Dudley  (Ga.)  66;  Gardener 
V.  Woodyear,  1  Ohio,  170;  Yale  v.  Flanders,  4 
Wis.  96;  Nunn  y.  Goodlett,  5  Eng.  80. 

When  the  substance  of  a  bond  is  prescribed 
by  statute,  if  the  bond  be  so  drawn  as  to  in- 
clude all  the  obligations  imposed  by  the  stat- 
ute, and  to  allow  every  defense  given  by  law, 
it  will  be  valid,  though  variant  from  the  form 
prescribed. 

Rhodes  y.  Vaughaa,  2  Hawki,  1^;  Cobb  y« 
ConL  Z  Hon.  39L 
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The  bond  being  given  with  reference  to  the 
statute,  must  be  construed  by  the  statute. 

Baker  ▼.  Morrison,  4  La.  Ann.  373;  also,  9 
Rob.  535;   16  La.  188. 

Accordingly,  no  breaches  are  properly  assign- 
able  thereunder,  for  anything  not  within  the 
requirements  of  the  statute. 

Hall  ▼.  Cushinff,  0  Pick.  305. 

The  case  of  Ohio  v.  Findley,  10  Ohio,  51, 
which  arose  under  the  law  of  that  State  passed 
in  1831,  prescribing  the  duties  of  county  treas- 
urers (see  Swan,  Rev.  Stat.  Derby's  ed.  of 
1854,  p.  1008),  is  precisely  in  point.  It  was 
held  in  that  case,  that  a  bond  given  by  a 
county  treasurer  under  that  Act,  conditioned 
that  he  should  "faithfullv  and  impartially  dis- 
charge all  the  duties  of  his  said  office  agreeably 
to  law,"  is  a  good  statutory  bond  for  so  much 
as  is  prescriMd  by  the  statute  and  compre- 
hended in  the  condition,  even  though  it  may 
be  void  for  the  residue. 

If  this  bond  is  not  good  as  a  statutory  bond, 
yet  having  beenf  voluntarily  given,  and  being 
neither  prohibited  by  the  statute  nor  against 
the  policy  of  the  law,  it  is  valid  as  a  common 
law  obligation. 

U.  S.  V.  Tingey,  5  Pfet.  115;  U.  S.  v.  Linn, 
15  Pet.  290;  Greathouse  v.  Dunlap,  3  McLean, 
803. 

In  Bank  y.  Smith,  5  Allen,  415,  it  is  said  by 
Bigelow,  Ch.  J.:  ''The  rule  of  law  is  well 
settled,  that  a  bond  riven  for  the  faithful  per- 
formance of  official  duties,  or  in  pursuance  of 
some  requirement  of  law,  may  be  valid  and 
binding  upon  the  parties,  although  not  made 
with  the  formalities  or  executed  in  the  mode 
provided  by  the  statute  under  which  it  purports 
to  have  been  given.  This  rule  rests  on  the 
principle  that,  although  the  instrument  may 
not  conform  to  the  special  provisions  of  a 
statute  or  reflation,  in  compliance  with 
which  the  parties  executed  it,  nevertheless,  it 
is  a  contract  voluntarily  entered  into  upon  a 
sufficient  consideration,  for  a  purpose  not 
contrary  to  law  and,  therefore,  it  is  obligatory 
on  the  parties  to  it,  in  like  manner  as  any 
other  contract  or  agreement  is  held  valid  at 
conunon  law."  Citing  Morse  y.  Hodsdon,  5 
Mass.  314;  Burroughs  v.  Lowder,  8  Mass.  373; 
Sweetser  v.  Hay,  2  Gray,  40. 

In  support  of  this  doctrine,  the  following  ad- 
ditional authorities  may  be  cited:  , 

Dunbar  v.  Dunn,  10  Price,  54;  Justices  v. 
Smith,  2  J..  J.  Marsh.  473;  Hoy  v.  Rogers,  4 
Mon.  225;  Lane  v.  Kasey,  1  Met.  (Ky.)  410; 
Gath Wright  v.  Callaway  Co.  10  Mo.  663;  Horn 
V.  Whittier,  6  N.  H.  88. 

Mr.  Matt.  H.  Carpenter,  for  defendant  in 
error: 

Under  the  Act  of  June  30,  1864  (13  Stat,  at 
L.  242),  no  person  could  carry  on  the  business 
of  distiller  without  giving  a  certain  bond,  the 
condition  of  which  is  with  great  particularity 
provided  for  by  the  53d  section.  The  bond 
sued  on  was  exacted  by  the  Government,  as  a 
condition  precedent  to  the  prosecution  of  the 
defendant's  business.  It  is,  therefore,  not  true 
that  the  bond  was  given  voluntarily.  It  was 
required  to  be  given,  and  was  given  only  be- 
eanse  it  was  required. 

This  Act  imposes  various  duties  upon  the 
distiller,  the  performance  of  which  is  enforced 
by  penal  sanctions,  but  for  the  performance 
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of  which  the  distiller  Is  not  required  to  e 
into  bonds. 

One  thing  reouired  by  the  Act  is,  that  tW 
distiller  shall,  from  dav  to  day,  "enter  in  m- 
book  to  be  kept  for  that  purpose,  .... 
the  number  of  gallons  placed  in  warehouse^ 
and  also  the  number  sold  or  removed  for  con- 
sumption  and  sale,  and  the  proof  thereof." 

Sec  57,  13  Stat,  at  L.  243. 

One  of  the  breaches  of  this  bond  is  alleged 
to  be,  that  the  defendant  did  not,  from  day  ta 
day,  "make  true  and  exact  entry  thereof,  in  a 
book  kept  for  that  purpose,  of  the  number  of  gal- 
lons by  him  plaoed  in  the  warehouse,  and  tb» 
number  of  gallons  by  him  sold  and  removed  for 
consumption  and  sale,  and  the  proof  thereof. 

This,  by  the  Act,  he  was  required  to  do,  but 
the  Act  did  not  require  him  to  give  a  bond 
that  he  would  do  so. 

In  U.  S.  V.  Tincey,  5  Pet.  115,  this  court 
held  that  where  a  oond,  not  requhred  by  Uw» 
was  exacted  by  an  officer  of  the  Govemmeat 
from  his  subordinate,  as  a  condition  of  hin 
holding  his  office,  the  bond  was  void. 

The  principle  of  that  decision  ouffht  to  con- 
trol this  case.  Here  the  Act  required  a  cer- 
tain bond  to  be  given,  as  a  condition  precedent 
to  the  riffht  to  carry  on  this  business.  The 
officera  of  the  Qovemment  produced  blanic 
bonds  and  required  them  to  be  executed.  The 
defendant  was  informed  by  the  law  that  he 
must  give  a  bond  or  forfeit  his  property;  the 
officer  to  whom  the  bond  is  required  to  be  given 

E resents  the  blank  to  be  executed  under  the 
iw.  The  defendant  acts  at  his  peril.  If  he 
misjudges  as  to  the  right  of  the  Government 
to  have  this  precise  form  of  bond,  his  property 
is  forfeited,  and  he  is  to  be  punished  crim- 
inally. Therefore,  he  gives  the  bond,  which  no 
law  reouired;  a  bond  which  completely  super- 
seded the  provisions  of  the  Act,  and  adopted  a 
totally  new  system.   The  bond  is,  therefore,  void. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court:- 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Wis- 
consin. The  action  was  debt  *upon  a  [*4Q3 
penal  bond  in  the  sum  of  $5,000.  The  ooadi- 
tion  was  not  set  out  and  no  breaches  were  al- 
leged in  the. declaration.  The  declaration  waa 
framed  to  recover  the  penalty.  The  defend- 
ants craved  oyer  of  the  condition,  and  it  was 
given.  It  is  set  out  in  the  record,  and  is  sub- 
stantially as  follows: 

That  William  Uodson  had  applied  to  the 
Collector  of  Internal  Revenue  for  the  Second 
Collection  District  in  the  State  of  Wisconsin 
for  license  as  a  distiller  at  TurtleviUe,  in  that 
State,  and  that  if  the  said  WillUm  Hodsoa 
should  faithfully  conform  to  all  the  provisiona 
of  an  "Act  to  Provide  Int^nal  Revenue  to 
Support  the  Government,  and  to  pay  interest 
on  the  Public  Debt,  and  for  other  purposes,* 
approved  June  30,  1864,  ch.  173  (13  Stat,  at  L. 
242),  and  such  other  Acts  as  now  are  or  may 
be  hereafter  in  this  behalf  enacted,  then  the 
above  obligation  to  be  vmd;  otherwise  to  re- 
main in  full  force. 

The  defendants  pleaded  performaaee.  The 
plaintiffs  thereupon  replied  and  assigned  ths 
following  breaches  in  their  replication: 

(1)  That  the  defendant,  Hodson,  did  maaii- 
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factnre  a  large  qnantitj  of  distilled  spirits,  to 
wit:  100,000  gallons,  and  did  neglect  to  make 
a  true  entry  and  report  of  the  same,  and  did 
not  from  day  to  day  make  a  true  entry  in  a 
book  kept  for  that  purpose  of  the  number  of 
gallons  by  him  distilled,  and  also  of  the  num- 
ber of  gallons  by  him  placed  in  warehouse, 
and  of  the  number  of  gallons  by  him  sold 
and  removed  for  consumption  and  sale,  and  the 
proof  thereof,  and  that  he  did  not  cause  the 
^  same  to  be  done. 

(2)  That  the  said  Hodson  did  not  conform 
to  the  provisions  of  said  Act  and  Acts  in  this. 
to  wit:  that  he  did  sell  and  remove  from 
his  distillery,  for  consumption  and  sale,  a 
large  quantity  of  distilled  spirits  manufac- 
tured by  him  to  wit:  50,000  gallons,  and  did 
neglect  to  render  to  the  assessor  or  assistant 
assessor  of  the  said  Second  Collection  District, 
etc.  a  true  account  in  duplicate,  taken  from 
his  books,  of  the  number  of  gallons  of  spirits 
distilled  by  him,  and  also  of  the  niunber  of 
gallons  sold  and  removed  for  consumption  and 
404*]  sale.  *(3)  That  the  said  Hodson  did  not 
conform  to  the  laws  aforesaid  in  this,  to  wit: 
that  he  did  remove  from  his  distillery  a  large 
quantity,  to  wit:  100,000  gallons  of  spirits, 
then  and  there  by  him  manufactured,  upon 
which  duties  were  by  law  imposed,  and  which 
duties  he  neglected  to  pay. 

(4)  And  that  the  said  Hodson  did  not  con- 
form to  the  provisions  of  the  laws  aforesaid 
in  this,  to  wit:  that  he  did  manufacture  a 
large  quantity  of  spirits,  to  wit:  100,000  gal- 
lons, and  did  remove  the  same  from  his  dis- 
tillery for  consumption  and  sale,  before  the 
same  were  inspected,  gauged  and  branded  by 
an  inspector  appointed  to  perform  such  duties, 
and  did  neglect  to  cause  the  spirits  so  re- 
moved to  l^  inspected,  gauged  and  branded 
before  the  same  were  removed,  as  aforesaid. 

The  defendants  filed  a  rejoinder,  specially 
traversing  each  of  the  breaches  assigned,  and 
concluded  to  the  country.  This  put  the  cause 
at  issue.  Upon  the  trial  the  United  States 
offered  in  evidence  the  bond  and  proof  of  the 
several  breaches.  The  defendants  objected  to 
the  evidence  upon  the  ground  that  the  con- 
ditions were  not  required  by,  and  were  not  in 
conformity  with,  the  statutes  of  the  United 
States.  The  court  sustained  the  objection 
and  excluded  all  the  evidence.  A  verdict 
and  judgment  were  thereupon  rendered  for  the 
defendants.  The  United  States  excepted,  and 
have  brought  this  ruling  here  for  review. 

The  only  inquiry  presented  for  our  consid- 
eration is  the  validity  of  the  bond  upon  which 
the  suit  was  founded. 

It  would  have  been  more  regular  to  raise 
the  question  by  a  demurrer  after  oyer  or  by 
a  motion  in  arrest  of  judgment.  But  if  the 
bond  were  void  it  was  competent  for  the  de- 
fendants to  raise  the  objection  at  any  stage 
of  the  trial.  The  court  was  not  boimd  to  proceed 
further,  when  it  became  clear  that,  whatever  the 
verdict,  the  plaintiff  could  not  recover.  To  pro- 
ceed with  the  trial  luder  such  circumstances 
would  have  been  idly  to  waste  the  time  of  the 
oourt  and  trifle  with  the  lorms  of  justice. 

The  bond  was  taken  under  the  53d  section 
405*]  of  the  Act  of  •June  30th,  18G4,  ch.  173 
(13  Stat,  at  L.  242).  That  section  required  a 
bond  to  be  given  by  every  licensed  distiller, 
10  Wall. 


and  prescribes  Its  conditions.  They  are,  sub- 
stantially: 

That  if  the  distiller  shall  use  any  additional 
still  he  will  report  the  fact  to  the  assessor. 

That  he  will  from  day  to  day  enter  in  a 
book  to  be  kept  for  that  purpose,  the  number 
of  gallons  that  may  be  distilled,  and  the  quan- 
tity of  grain  he  mav  use;  and  that  the  book 
shall  be  open  at  all  times  to  the  inspection 
of  the  assessor. 

That  he  'will  render  to  the  assessor  on  the 
1st,  11th  and  21st  days  of  each  month  an  ac- 
count in  writing  of  the  number  of  gallons  dis- 
tilled, of  the  number  placed  in  warehouse,  and 
of  the  number  sold  or  removed  for  consump- 
tion and  sale,  and  idso  of  the  quantity  of 
grain  used  for  the  fractional  part  of  a  month 
next  preceding  the  report,  and  the  proof  there- 
of, which  report  is  to  be  verified  by  affidavit. 

That  he  will  not  sell,  or  permit  to  be  re- 
moved for  consumption  and  sale,  any  spirits 
distilled  under  his  license  until  they  have  been 
inspected,  gauged,  proved  and  entered  upon  his 
books,  as  aforesaid. 

And  that  he  will  at  the  time  of  rendering 
his  account  to  the  collector  pay  the*  duty  im- 
posed by  law  upon  such  spirits. 

It  is  not  denied  that  all  the  breaches  are 
within  the  requirements  of  the  statute  touch- 
ing the  bond,  except  that  part  of  the  first  one, 
which  is,  that  the  licensee  did  not,  from  day 
to  day,  "make  true  and  exact  entry  thereof  in 
a  book  to  be  kept  for  that  purpose,  of  the 
number  of  gallons  by  him  placed  in  ware- 
house, and  the  number  of  gallons  by  him  sold 
and  removed  for  consumption  and  sale,  and 
the  proof  thereof."  It  is  said  the  statute  re- 
quired him  to  do  this,  but  did  not  require  him 
to  give  a  bond  that  he  would  do  so.  The 
statute  required  the  bond  to  be  conditional 
that  he  would,  from  day  to  day,  enter  in  a 
book  to  be  kept  for  that  ^purpose,  the  1*406 
number  of  gallons  distilled;  that  the  book 
should  be  open  to  the  inspection  of  the  assess- 
or; that  he  would  render,  at  the  time  specified, 
"an  exact  account  in  writing"  of  the  number 
of  gallons  sold  or  removed  for  sale  and  con- 
sumption, and  the  proof  thereof;  and  that  he 
would  not  sdl,  or  permit  to  be  sold  or  re- 
moved, for  consumption  or  sale,  any  spirits 
distilled  by  him  until  the  quantity  bad  been 
"duly  entered  upon  his  books,  as  aforesaid.'* 
Considering  these  .  provisions  together,  we 
think  the  implication  clear,  that'  they  require 
such  an  account  to  be  kept  as  the  breach  al- 
leges was  not  kept,  and  that  if  the  conditions, 
as  prescribed,  had  been  set  out  at  length  in 
the  bond,  such  would  have  been  their  legal 
effect.  The  first  part  of  the  57th  section  is 
silent  as  to  the  x  bond,  but  is  explicit  as  to 
the  account,  and  strongly  supports  the  conclu- 
sion at  which  we  have  arrived.  The  question 
must  be  considered  in  the  light  of  the  entire 
context  bearing  upon  the  subject.  What  is 
implied  in  a  statute  is  as  much  a  part  of  it  as 
what  is  expressed.  U.  S.  v.  Babbitt,  1  Black, 
55,  17  L.  ed,  94. 

Revenue  statutes  are  not  to  be  regarded  as 
penal  and,  therefore,  to  be  construed  strictly. 
They  are  remedial  in  their  character,  and  to 
be  construed  liberally,  to  carry  out  the  pur- 
poses of  their  enactment.  Cliquot's  Cham- 
pagne, 3  Wall.  145,  18  L.  ed.  121. 
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We  hold  this,  like  all  the  other  breaches,  to 
be  within  the  conditions  which  the  statute  fen- 
^LCts  the  bond  shall  contain. 

In  one  view  of  the  case,  this  fact  is  impor- 
tant; in  another  and  perhaps  more  important 
one,  it  is  no  wise  material.  Both  will  be  pres- 
ently considered. 

The  record  is  silent  as  to  any  coercion  or 
duress.  The  bond  is,  therefore,  to  be  consid- 
ered a  voluntary  one.  U.  S.  v.  Bradley,  10 
Pet.  345.  A  bond  in  this  form  is  not  prohib- 
ited by  the  statute,  nor  is  it  contrary  to  pub* 
lie  policy.  It  was  founded  upon  a  sufficient 
'Consideration,  and  was  intended  to  subserve  a 
lawful  purpose. 

In  U.  S.  V.  Tingey,  5  Pet.  127,  the  suit  was 
407*]  upon  the  bond  *of  a  purser  in  the  Navy. 
The  statute  declared  "that  every  purser,  be- 
fore entering  on  the  duties  of  his  office,  shall 
give  bond,  with  two  or  more  sufficient  sure- 
ties, in  the  penalty  of  $2,000,  conditioned 
faithfully  to  perform  all  the  duties  of  purser 
in  the  Navy  of  the  United  States."  Act  of 
Mar.  30,  1812,  ch.  47,  2  Stat,  at  L.  699.  The 
oourt  said  'It  is  obvious  that  the  condition  of 
the  present  bond  is  not  in  the  terms  pre- 
scribed by  the  Act  .  .  .  and  it  is  not  lim- 
ited to  the  duties  or  disbursements  of  Deblois 
as  purser,  but  creates  a  liabilitv  for  all  mon- 
ejrs  received  by  him,  and  for  all  public  {prop- 
erty committed  to  his  care,  whether  officially 
its  purser  or  otherwise."  The  bond  was  held 
to  be  valid.  The  decision  was  put  upon  the 
grounds  that  the  Government  had  the  capacity 
to  make  the  contract,  that  the  United  States 
were  a  body  politic,  and  that,  as  incident  to 
its  general  right  of  sovereignty,  it  was  com- 
petent to  enter  into  any  contract  not  prohib- 
ited by  law,  and  found  to  be  expedient  in  the 
just  exercise  of  the  powers  confided  to  it  by 
the  Constitution.  Dugan  v.  U.  S.  3  Wheat. 
172,  was  referred  to  as  sustaining  this  proposi- 
tion. It  was  remarked  that  a  different  prin- 
ciple would  involve  a  denial  to  the  General 
and  State  Governments  of  the  ordinary  rights 
•of  sovereignty.  In  conclusion,  it  was  said,  in 
relation  to  the  bond  there  in  question,  "The 
United  States  have  a  ]X)litical  capacity  to  take 
it.  We  see  no  objection  to  its  validity  in  a 
legal  or  moral  view."  Tingey,  who  was  a 
aurety,  pleaded,  among  other  things,  in  the 
court  below,  that  the  bond  "was  under  color 
and  pretense  .of  said  Act  of  Congress  and,  un- 
der color  of  office,  required  and  extorted  from 
the  said  Deblois,  and  from  the  defendant,  as 
one  of  his  siu'eties,  against  the  form  and  effect 
of  the  said  statutes,  by  the  then  Secretary  of 
the  Navy."  The  United  States  demurred. 
The  court  overruled  the  demurrer,  and  gavejudg- 
ment  for  the  defendant.  The  Linited  States 
prosecuted  a  writ  of  error.  This  court  neld  the 
plea  sufficient  and  affirmed  the  judgment. 

In  the  case  of  U.  S.  v.  Bradley,  10  Pet.  343, 
408*]  the  views  of  *the  court  expressed  in  U.  S. 
V.  Tingey  [supra]  were  restated  and,  upon  the 
fullest  consideration,  were  reaffirmed. 

U.  S.  V.  Linn,  15  Pet.  290,  was  an  action 
against  a  receiver  of  public  moneys  and  his 
sureties.  The  statute  in  that  case  required 
that  the  receiver  should  "give  bond,  with  ap- 
proved security,  in  the  sum  of  $10,000,  for 
the  faithful  discharge  of  his  trust."  The  in- 
atrument  given  was  without  seal  and  was, 
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therefore,  not  the  security  required  by  the 
statute.  The  coimsel  for  the  oefendants  in- 
sisted  that  the  instrument  was  void  for  thm 
reasons,  among  others,  that  it  was  not  the 
form  of  security  required  by  the  statute;  that 
the  prescribing  of  one  security  was  an  implied 
prohibition  of  all  others,  and  that  if  the  in- 
strument in  question  could  be  sustained,  the 
statute  might  in  all  cases  be  disregarded  and 
a  mortgage  of  realty  or  personalty  or  any 
other  imaginable  security  might  be  substituted 
for  that  which  the  statute  required.  The  court 
responded:  "If  this  is  a  contract,  entered  in- 
to by  competent  parties  and  for  a  lawful  pur- 
pose, not  prohibited  by  law,  and  is  founded 
upon  a  sufficient  consideration,  it  is  a  valid 
contract  at  common  law."  "A  mortgage,  or 
any  other  approved  security  voluntarily  given, 
would,  no  doubt,  be  valid." 

These  cases  are  conclusive  of  the  question 
before  us.  Their  authority  has  not  been  shak- 
en by  any  later  adjudication;  we  think  they 
rest  upon  the  soundest  principles,  and  are  in 
accordance  with  a  wise  and  salutary  policy. 
We  feel  no  disposition  to  re-examine  the  prop- 
ositions they  affirm. 

A  narrower  view  of  the  instrument  in  ques- 
tion may  be  taken,  which  will  also  maintain 
its  validity  to  the  extent  of  the  breaches  as- 
signed in  the  declaration.  It  is  a  settled  prin- 
ciple of  law  that  where  a  bond  contains  con- 
ditions, some  of  which  are  legal  and  others 
illegal,  and  they  are  severable  and  separable, 
the  latter  may  be  disregarded  and  the  former 
enforced.  Applying  this  principle  to  the  case 
before  us,  all  which  this  instrument  contains 
with  reference  *to  statutes  other  than  ['409 
the  Act  of  1864,  under  which  it  was  taken, 
may  be  rejected,  and  the  generality  of  the  ref- 
erence to  that  Act  may  be  so  limited  as  to  in- 
clude only  what  is  covered  by  the  conditions 
prescribed  by  the  statute,  as  if  those  condi- 
tions were  incorporated  and  set  out  in  the 
bond  in  haec  verba.  An  authority  exactly  in 
point  for  this  construction  is  found  in  the 
well  considered  case  of  Ohio  v.  Findley,  10 
Ohio,  51.  The  principal  in  the  bond  in  that 
case  was  a  county  treasurer.  The  bond  was 
conditioned  that  he  should  perform  his  official 
duties  according  to  law.  The  statute,  as  in  the 
case  before  us,  was  specific  in  its  requirements 
as  to  what  the  bond  should  contain,  and  the 
condition,  it  was  admitted,  largely  exceeded 
them.  The  court  said:  "That  part  which  is 
l^gal  is  marked  out  in  the  statute  book  itself, 
and  is,  therefore,  as  completely  severable  from 
the  rest  as  if  the  two  parts  were  separated  in 
the  condition  of  the  bond." 

But  we  prefer  to  place  our  judgment  upon 
the  broader  ground  marked  out  by  the  adjudi- 
cations of  this  court,  to  which  we  have  re- 
ferred. Everyone  is  presumed  to  know  the  law. 
Ignorance  standing  alone  can  never  be  the  ba- 
sis of  a  legal  right.  If  a  bond  is  liable  to  the 
objection  taken  in  this  case  and  the  parties 
are  dissatisfied,  the  objection  should  be  made 
when  the  bond  is  presented  for  execution.  If 
executed  under  constraint,  the  constraint  will 
destroy  it.  But  where  it  is  volimtarily  entered 
into  and  the  principal  enjoys  the  benefits  which 
it  is  intended  to  secure  and  a  breach  oceors,  it 
is  then  too  late  to  raise  the  question  of  its 
validity.    The  parties  are  estopped  from  avail- 
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ing  themselves  of  such  a  defense.  In  such  cas- 
es there  is  neither  injustice  nor  hardship  in 
holding  that  the  contract  as  made  is  the  meas- 
ure of  the  rights  of  the  Government  and  of  the 
liability  of  the  obligors. 

The  judgment  of  the  court  below  reversed, 
and  the  cause  will  be  remanded  with  an  order 
to  issue  a  venire  de  novo. 


[No.  52.] 
Note. — ^United  States 

V. 
HODSON   ET   AL. 

This  also  is  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Wisconsin. 

The  record  presents  the  same  questions 
which  have  just  been  decided  in  the  case  of 
The  United  States  v.  Hodson  et  al.  No.  50. 
The   result   in   this   case   must   be   the   same. 

The  judgment  below  is  reversed,  and  the 
cause  will  be  remanded,  with  directions  to  is- 
sue a  venire  de  novo. 


JAMES  F.  PENDERGAST,  Charles  H.  Pender- 
gast,  and  Henry  A.  Fenwick,  Appts., 

V. 

THE    OWNER    AND    CLAIMANT    OF    THE 
STEAMER  KALORAMA. 

(See  S.  C.  "The  Kalorama,"  10  Wall.  204-218.) 

Lien  on  vessel,  not  dependent  on  registry  or 
possession — lien  for  supplies — ports  of  other 
States  proof  of  necessity  of  supplies — lien 
for  supplies  ordered  by  owner. 

A  Hen  on  a  vessel  for  repairs  or  supplies  Is  a 
privilege  Id  the  thing  and  is  not  dependent  upon 
possession  or  registry. 

For  repairs  made  on  and  supplies  furnished  to  a 
foreign  ship,  the  party  has  a  lien  on  the  ship  itself 
for  security,  and  he  may  maintain  a  suit  In  rem 
In  the  admiralty,  to  enforce  bis  rights. 

Ports  of  States,  other  than  those  where  the 
vessel  belongs,  are  for  that  purpose  considered 
as  foreign  ports. 

The  repairer  or  furnisher  must  prove  affirma- 
tively that  the  ship  needed  such  repairs  and  sup- 
plies. 

The  necessity  for  credit  must  be  presumed  where 
the  repairs  and  supplies  were  ordered  by  the  mas- 
ter, and  they  were  necessary  for  the  ship. 

The  owner  can  order  repairs  and  supplies  on  the 
credit  of  the  vessel. 

[No.  70.] 
Argued  Nov.  30,  1870.    Decided  Dec.  12,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  libel  in  this  case  was  filed  by  the  appel- 
lants, in  the  District  Court  of  the  United 
States  for  the  District  of  Maryland,  to  recover 
for  repairs  and  supplies. 

That  court  entered  a  decree  in  favor  of  the 
libelants,  which,  upon  appeal,  was  reversed  by 
the  circuit  court,  whereupon  the  libelants  took 
aii  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  S.  Teackle  Wallis  and  John  H. 
Thomas,  for  appellants: 

There  was  an  express  agreement  for  liens, 
as  security  for  all  the  items  of  the  accounts. 
10  Wall.  U.  S.,  Book  19. 


If  there  were  no  such  express  contracts,  im- 
plied  liens  arose  from  making  the  advances 
imder  the  circumstances  proven. 

The  Grapeshot   (ante,  651). 

If  there  are  items  in  the  accounts  which  can- 
not be  maintained  as  maritime  liens,  the  cred- 
its more  than  extinguish  them,  leaving  a  bal- 
ance due  for  claims  of  an  imquestionably  mar- 
itime character.  The  law,  in  that  event,  ought 
to  appropriate  the  credits  to  the  most  precari- 
ous debts — to  those  which  are  unsecured— leav- 
ing still  due  the  balances  for  which  there  are 
maritime  liens. 

2  Greenl.  Ev.  sec.  633;  Field  v.  Holland,  0 
Cranch,  8. 

The  attachments  issued  out  of  the  Superior 
Court  of  Baltimore  City,  were  proceedings  in 
personam,  and  no  bar  to  the  right  to  maintain 
these  libels  in  rem.  Creditors  making  advan- 
ces to  ships  in  a  foreign  port,  are  entitled  to 
three-fold  remedies— against  the  ship,  the  mas- 
ter, and  the  owners.  These  are  cumulative, 
not  alternative,  and  may  all  be  pursued  sim- 
ultaneously. 

Logs  of  Mahogany,  2  Sumn.  689;  The  Paul 
Boggs,  1  Sprague,  369;  Harmer  v.  BeU,  22 
Eng.  L.  &  E.  70. 

The  fact  that  the  owner  was  in  Baltimore 
when  some  of  the  debts  were  contracted,  and 
that  he  ordered  some  of  the  articles  from  which 
they  arose,  did  not  prevent  the  accrual  of  a 
lien  therefor. 

The  James  Guy,  1  Ben.,  112;  Young  Fall  v. 
The  James  Guy,  6  Int.  E.  R.  109;  The  Hilar- 
ity, 1  Blatchf.  &  H.  90. 

In  the  case  of  the  Sultana,  the  lien  was  re- 
fused on  other  grounds,  which  would  not  have 
been  alleged  if  the  fact  of  the  articles  having 
been  ordered  by,  or  in  the  presence  of,  the 
owner  had  been  sufficient  objection. 

Pratt  V.  Reed,  19  How.  369,  16  L.  ed.  060; 
The  Grapeshot,  ante,  661. 

The  reduction  of  the  amount  in  dispute  by 
recoveries  from  other  sources  since  the  appeal, 
'  does  not  affect  the  jurisdiction  of  this  court. 

Cooke  V.  U.  S.  2  Wall.  218,  17  L.  ed.  766. 

Mr.  Wm.  Shepherd  Bryan,  for  appellee: 

The  advances  were  made  in  pursuance  of  a 
contract  entered  into  with  the  owners  person- 
ally. By  this  contract  the  appellants  assumed 
entire  charee  of  the  steamers  for  a  series  of 
voyages,  and  were  to  receive  the  specified  com- 
pensation of  ten  per  cent,  commission  on  the 
gross  freights.  They  became  the  agents  of  the 
owners;  freighted  the  ships,  collected  the 
freights,  and  paid  their  expenses. 

James  Pendergast  speaks  of  it  as  an  "enter- 
prise" in  which  Pendergast,  Fenwick  ft  Co. 
were  engaged.  He  also  speaks  of  the  firm  as 
the  "agent*'  of  the  owners.  This  agent  appoint- 
ed captain,  officers  and  crew,  ordered  supplies, 
and  stood  in  the  place  of  owners  generally.  As 
said  by  this  court  on  a  similar  occasion :  "There 
is  nothing  in  the  nature  of  a  maritime  contract 
in  the  case." 

Mintum  v.  Ma3mard,  17  How.  477,  15  L.  ed. 
236;  see,  also.  Ward  v.  Thompson,  22  How.  330, 
10  L.  ed.  249. 

The  claim  maintained  in  the  libels  is  for  a 
tacit  or  implied  hypothecation. 

All  the  authorities  show  that  no  one  but  the 
master  can  create  these  liens.    The  owner  him- 
self cannot  do  it,  except  where  he  also  sustains 
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the  character  of  shipmaster  or  captain.  This 
is  established  in  The  St.  Jago  de  Cuba,  9 
Wheat.  409-416;  and  is  not  controverted  in  any 
of  the  subsequent  cases. 

It  is  declared  both  in  the  opinion  of  the 
court  and  in  the  dissentincf  opinion  in  Thomas 
T.  Osborn,  19  How.  22,  15  L.  ed.  534,  and  seems 
to  be  assumed  as  settled  law  in  The  GraDeshot. 

In  the  present  cases,  the  owners  specially  con- 
tracted with  the  appellants  that  they  should 
make  the  disbursements. 

The  contract  contemplated  a  series  of  voy- 
ages, and  provided  a  large  compensation  to  the 
appellants,  to  be  paid  out  of  the  freights  com- 
ing to  their  hands.  Everything  was  defined, 
and  nothing  left  to  implication. 

If  the  other  circumstances  in  evidence  fa- 
vored the  implication  of  a  lien  on  the  ships,  it 
would  be  repelled  by  the  proof  showing  the  ex- 
cellent credit  of  the  owners  at  the  time  and 
place  where  the  advances  were  made,  and  the 
fact  that  tiie  appellants  must  have  known  it. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Advances  for  repairs  and  supplies  to  the 
steamer  named  in  the  pleadings  were  made  by 
the  libelants  to  an  amount  much  larger  than 
the  sum  claimed  in  the  libel,  and  allowed  in 
the  decree  of  the  district  court. 

Payments  made  before  the  suit  was  insti- 
tuted were  deducted  from  the  claim  as  set 
forth  in  the  libel,  and  it  was  ordered,  adjudged 
and  decreed  by  the  district  court,  that  there 
was  due  to  the  libelants  at  the  date  of  the  de- 
cree the  sum  of  $5,132.36  as  a  lien  upon  the 
steamer,  for  which  the  stipulators  for  value 
were  liable. 

Process  was  duly  served  in  the  district  court, 
and  the  owner  of  the  steamer  appeared  as 
claimant  and  filed  an  answer  setting  up  several 
defenses,  as  follows :  ( 1 )  That  the  repairs  and 
ao9*]  supplies  *were  not  necessary,  as  alleged 
in  the  libel.  (2)  That  they  were  not  made 
and  furnished  on  the  credit  of  the  steamer. 
(3)  That  the  steamer  was  not  chargeable  with 
the  moneys  advanced  for  the  repairs  and  sup- 
plies described  in  the  libel,  as  they  were  not 
made  and  furnished  under  a  maritime  con- 
tract.  (4)  That  the  libelants  brought  a  com- 
mon law  suit  for  the  same  cause  of  action  be- 
fore the  libel  was  filed,  and  that  the  same  is 
still  pendinpr  and  imdecided. 

None  of  these  defenses  call  in  question  the 
correctness  of  the  charges  in  the  account,  and 
no  motion  was  made  to  refer  the  cause  to  an 
assessor  to  report  the  amount  of  the  expendi- 
ture, nor  was  any  exception  taken  to  the  find- 
ing of  the  district  court  in  that  behalf. 

Appeal  was  taken  by  the  owner  and  claimant 
of  the  steamer  from  the  decree  of  the  district 
court  to  the  circuit  court,  where  the  decree  of 
the  district  court  was  reversed. 

Remarks  respecting  the  correctness  or  incor- 
rectness of  the  accounts  exhibited  in  the  record 
may  well  be  omitted,  as  it  is  not  pretended 
that  in  view  of  the  evidence,  there  can  be  any 
well  founded  doubt  that  the  advances  were 
made  as  therein  set  forth. 

Distinct  issues  of  law  are  presented  in  the 
pleadings,  and  the  district  and  circuit  courts 
differed  as  widely  as  the  parties:  the  former 
holding  that  the  advances  were  a  lien  upon  the 
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steamer  under  the  general  rules  of  the  mari- 
time law.  On  the  other  hand,  the  circuit 
court,  in  deference  to  certain  expressions  con- 
tained in  the  opinions  of  this  court  in  the  two 
cases  of  Thomas  v.  Osbom,  19  How.  22,  16  I^ 
ed.  634,  and  Pratt  v.  Reed,  19  How.  359,  16  L. 
ed.  660,  held  that  the  advances  were  the  mere 
personal  debt  of  the  owner,  that  they  did  not 
constitute  a  lien  upon  the  steamer,  and  accord- 
ingly dismissed  the  libel  which  was  a  libel  in 
rem  a^inst  the  steamer,  setting  up  a  mari- 
time lien;  whereupon  the  libelants  appealed 
to  this  court  and  now  seek  to  reverse  that 
decree. 

Before  examining  the  special  defense  set  up 
by  the  respondent,  growing  out  of  the  contract 
of  the  libelants  to  employ  the  steamer  in  two 
or  more  trips  between  Baltimore  and  Charles- 
ton, it  becomes  necessary  to  define  with  some 
precision  what  is  meant  by  a  maritime  lien  as 
affording  a  security  for  such  advances, 
*and  under  what  circumstances  it  arises  [*aio 
where  repairs  are  made  or  supplies  are  fur- 
nished to  a  vessel  engaged  in  commerce  and 
navigation. 

In  considering  that  question  it  will  be  sufll- 
cient  to  state  that  the  owner  of  the  steamer 
throughout  that  period  was  a  resident  of  the 
City  of  New  York,  and  that  the  Port  of  New 
York  was  the  home  port  of  the  steamer,  as  con- 
ceded by  both  parties.  Proof  satisfactory  to 
both  courts  was  introduced,  showing  that  the 
steamer  needed  the  repairs  and  supplies  when 
the  advances  were  made  by  the  libelants,  and 
that  they  were  made  while  the  steamer  wax  ly- 
ing in  the  Port  of  Baltimore,  where  the  libel- 
ants resided,  to  enable  the  steamer  to  continue 
her  regular  trips  as  contemplated  by  her  own- 
er; that  her  master  had  no  funds  which  he 
could  apply  to  that  purpose,  nor  could  he  pro- 
cure any  on  the  credit  of  the  owner,  and  that 
all  of  the  advances  were  made  at  the  request  of 
the  master,  in  the  absence  of  the  owner,  or  by 
the  owner  in  person  when  he  was  present. 

Contracts  or  claims  for  service  or  damage 
purely  maritime,  and  touching  rights  and  du- 
ties appertaining  to  commerce  and  navigation, 
are  cognizable  in  the  admiralty.  Wherever  a 
maritime  lien  arises  in  such  a  contract  or 
claim,  as  in  controversies  respecting  repairs 
made  or  supplies  furnished  to  a  ship,  or  in 
case  of  collision  the  injured  party  may  pursue 
his  remedy  whether  it  be  for  breach  of  a  mari- 
time contract  or  for  a  marine  tort,  by  a  suit  in 
rem  against  the  vessel,  or  by  a  siiit  in  per- 
sonam, at  his  election,  against  the  owner,  or 
against  the  master  and  owner  in  cases  where 
they  are  jointly  liable  for  the  alleged  default. 
The  Belfast  [ante,  271]. 

By  the  civil  law  a  lien  upon  the  ship  i» 
given,  without  any  express  contract,  to  those 
who  repair  the  vessel  or  furnish  her  with  nec- 
essary supplies,  whether  the  vessel  was  at  her 
home  port  or  abroad  when  the  repairs  and  sup- 
plies were  made  and  furnished.  Dig.  14,  1 :  I 
Valin,  Com.  363;  3  Kent,  Com.  168;  W.  &  B. 
Adm.  Pr.  155. 

But  the  only  lien  which  the  common  Isiw 
recognizes  in  such  cases,  independent  of  statu- 
tory regulations,  is  the  possessory  lien,  which 
arises  out  of  and  is  dependent  upon  the  pos- 
session of  the  ship,  as  in  cases  where  goods  are 
delivered  to  an  artisan  'or  tradesman   r*,»^ 
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to  be  repaired  or  mannfaetured.  Such  a  lien, 
as  understood  at  common  law,  did  not  attach 
unless  the  ship  was  in  the  possession  of  the 
person  who  set  up  the  claim,  and  the  extent  of 
the  privileffe  which  it  conferred  was  that  he 
might  retain  the  ship  in  his  possession  imtil 
he  was  paid  the  money  due  him  for  the  re- 
pairs made  and  the  supplies  furnished.  Until 
paid  he  might  refuse  to  surrender  the  ship,  but 
if  he  relinquished  the  possession  of  the  ship 
his  lien  was  displaced  and  extinguished.  Wes- 
terdell  v.  Dale,  7  T.  R.  312;  Justin  v.  Ballam, 
1  Salk.  34;  Walkinson  v.  Bemadiston,  2  P. 
Wms.  367;  3  Kent.  Com.  16D;  Maude  &  P. 
Ship.  64;  The  Zodiac,  1  Hagg.  Adm.  320;  Spar- 
tali  V.  Benecke,  10  C.  B.  223. 

In  jurisdictions  where  the  rules  of  the  com- 
mon law  prevail,  the  shipwright  who  works  up- 
on the  ship,  without  taking  possession  of  it,  or 
if  he  parts  with  the  possession  before  collecting 
what  is  due  for  his  services,  is  not  deemed  to 
be  a  privileged  creditor,  nor  is  the  merchant  so 
considered  who  furnishes  the  ship  with  neces- 
sary supplies  unless  the  ship  is  placed  within 
his  control.  Maclachl.  Ship  101;  Doddington 
T.  Hallet,  1  Ves.  497. 

Important  alterations  have  recently  been 
made  in  those  rules  of  decision  by  Acts  of  Par- 
liament; but  it  is  not  necessary  to  pursue  that 
inouiry,  as  those  rules  were  never  regarded  as 
rules  ot  decision  in  the  admiralty  courts  of 
this  country  exercising  jurisdiction  under  the 
present  Constitution  and  the  laws  of  Congress. 
On  the  contrary,  some  of  the  Federal  Courts, 
immediately  aftei^  their  organization  under  the 
Judiciary  Act,  decided  that  repairs  made  and 
supplies  furnished  to  a  ship,  if  made  and  fur- 
nished on  the  credit  of  a  ship,  were  a  lien  upon 
the  ship,  whether  she  was  at  the  time  in  her 
home  port  or  in  a  forei^  port.  Other  district 
judges  were  of  the  opinion  that  a  maritime 
lien  did  not  arise  if  the  repairs  were  made  and 
the  supplies  were  furnished  in  the  home  port 
of  the  vessel,  and  some  uncertaintv  for  a  time 
prevailed  upon  the  subject  until  tne  same  was 
examined  by  this  court,  when  the  question  was 
put  at  rest.    The  Gen.  Smith,  4  Wheat.  443. 

Such  a  lien  is  a  privilege  in  the  thing,  and 
is  not  dependent  upon  possession  or  registry, 
nor  is  it  displaced,  as  in  a  contract  of  af- 
freightment, when  possession  is  relinquished, 
unless  the  circumstances  are  such  as  to  show 
a  IS*]  that  it  was  waived;  nor  is  it  'lost  by 
delay,  unless  for  such  a  time  as  to  show  gross 
laches,  and  to  afford  a  reasonable  presumption 
that  it  was  abandoned.  The  Paragon,  1  Ware, 
322;  The  Young  Mechanic,  3  Ware,  58;  S.  C.  2 
Curt.  404. 

Where  repairs  had  been  made  and  supplies 
furnished  to  a  foreign  ship,  or  to  a  ship  in  a 
port  of  the  State  to  which  she  does  not  belong, 
the  general  maritime  law,  said  Judge  Story, 
following  the  civil  law,  gives  the  party  a  lien 
on  the  ship  itself  for  security,  and  he  may  well 
maintain  a  suit  in  rem  in  the  admiralty  to  en- 
force his  right. 

Many  of  the  rules  of  the  general  maritime 
law  are,  doubtless,  drawn  from  the  civil  law; 
but  it  is  not  quite  correct  to  say  that  the 
maritime  law  of  the  United  States,  as  laid 
down  in  that  case,  follows  the  civil  law  in  re- 
spect to  the  Hen  conceded  to  the  Shipwright 
and  tradesman  who  make  repairs  and  furnish 
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supplies  to  ships  engaged  in  commerce  and 
navigation,  as  the  civu  law  extends  that  privi- 
lege to  such  repairers  and  furnishers  without 
any  such  distinction  between  domestic  and  for- 
ei^  vessels  as  that  which  is  constantly  main- 
tained in  the  decisions  of  this  court.  2  Pars. 
Ship.  312;  The  Biarion,  1  Story,  68;  The  Chu- 
san,  2  Story,  455;  The  St.  Jago  de  Cuba,  9 
Wheat.  400. 

Ports  of  States  other  than  those  where  the 
vessel  belongs  are,  for  that  purpose,  considered 
as  foreign  ports  and,  of  course,  the  port  where 
the  steamer  in  this  case  was  lying  when  the 
repairs  were  made  and  the  supplies  were  fur- 
nished must  be  I'egarded  as  between  the  mur- 
ties  in  this  controversy,  as  a  foreign  port.  The 
Grapeshot  [ante,  651]. 

Controversies  respecting  such  liens  usually 
arise  in  cases  where  the  repairs  or  supplies 
were  ordered  by  the  master  without  any  ex- 
press directions  from  the  owner,  and  in  such 
cases  the  repairer  or  furnisher  must  prove  af- 
firmativeljr  that  the  ship  needed  such  repairs 
and  supplies,  as  the  authority  of  the  master  in 
such  a  case  is  implied  from  the  necessity  for  the 
repairs  or  supplies,  the  want  of  funds  for  that 
purpose,  the  inability  to  procure  the  same,  and 
the  absence  of  the  owner. 

Where  it  appears  that  the  repairs  and  sup- 
plies were  necessary  to  preserve  the  ship  in 
port,  or  to  enable  ner  to  proceed  on  her  voy- 
age, and  that  they  were  made  and  furnished 
in  good  faith,  the  presumption  is  that  the  ship,' 
as  well  as  the  master  and  owner,  is  responsible 
to  those  who  made  the  necessary  advances 
*and  it  is  clear  that  the  necessity  for  [*ai3 
credit  must  be  presumed  where  it  appears  that 
the  repairs  and  supplies  were  ordered  by  the 
master,  and  that  they  were  necessary  for  the 
ship,  imless  it  is  shown  that  the  master  had 
funds  or  that  the  owner  had  sufficient  credit, 
and  that  the  repairers,  furnishers  and  lenders 
of  the  money  knew  those  facts  or  one  of  them, 
or  that  such  facts  and  circumstances  were 
known  to  them  as  were  sufficient  to  put  them 
upon  inquiry,  and  to  show  that  if  they  had 
used  due  diligence  they  would  have  ascertained 
that  the  master  was  not  authorized  to  obtain 
any  such  relief  on  the  credit  of  the  vessel. 

Subject  to  those  conditions,  the  master,  In 
the  absence  of  the  owner,  is  vested  with  the 
authority  to  order  necessary  repairs  and  sup- 
plies, but  it  is  no  objection  to  his  authorify 
that  he  acted  on  the  occasion  under  the  ex- 
press instructions  of  the  owner,  nor  will  the 
lien  of  those  who  made  the  repairs  and  fur- 
nished the  supplies  be  defeated  by  the  fact  that 
his  authority  emanated  from  the  owner  instead 
of  being  implied  by  law. 

When  the  owner  is  present  the  implied  au- 
thority of  the  master  for  that  purpose  ceases, 
but  if  the  owner  gives  directions  to  that  effect 
the  master  may  still  order  necessary  repairs 
and  supplies,  and  if  the  ship  is  at  the  time  in 
a  foreign  port,  or  in  the  port  of  a  State  other 
than  that  of  the  State  to  which  she  belongs,  * 
those  who  make  the  advances  will  have  a  mari- 
time lien,  if  they  were  made  on  the  credit  of 
the  vessel. 

Grant  all  these  several  propositions,  still  it 
is  contended  by  the  respondent  that  no  such 
lien  arises  in  this  case,  because,  as  he  insists, 
the  repairs  were  made  and  supplies  furnished 
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in  pursuance  of  a  contract  with  the  owner,  by 
which  the  appellants  assumed  the  entire 
charge  of  the  steamer  for  a  series  of  trips  and 
were  to  receive  the  specified  compensation  of 
ten  per  cent,  commission  on  the  gross  freights. 

Doubtless,  some  of  the  repairs  and  supplies 
were  ordered  by  the  owner,  and  the  respondent 
contends  that  the  appellants,  by  virtue  of  the 
arrangement,  became  the  agents  of  the  owner, 
and  that  it  was  in  that  capacity  that  they 
freighted  the  steamer  and  paid  the  expenses  of 
the  repairs  and  supplies,  without  any  other 
lien  upon  the  steamer  than  that  given  by  the 
common  law. 

Strong  doubts  are  entertained  whether  the 
written  agreement,  even  if  it  had  continued  in 
force  without  alteration,  and  if  the  advances 
in  Question  had  been  made  under  it,  would  sup- 
ai4*]  port  'the  theory  set  up  by  the  respond- 
ent, but  it  is  not  absolutely  necessary  to  de- 
cide that  point,  as  it  is  quite  clear  that  the  re- 
pairs were  made  and  supplies  furnished  in 
every  case  either  by  the  order  of  the  master  or 
the  owner,  and  with  the  express  understanding 
that  they  were  so  made  and  furnished  on  the 
credit  of  the  steamer. 

They  employed  the  steamer,  in  tlie  first 
place,  under  the  written  agreement  of  the  14th 
of  March  1866,  for  two  trips  between  Balti- 
more and  Charleston,  and  it  was  agreed  tliat 
they  were  to  receive  ten  per  cent,  commissions 
on  the  gross  freights,  and  that  they  should 
disburse  the  steamer,  but  they  also  stipulated 
to  have  the  freights  and  disbursements  insured 
for  the  benefit  of  the  owner,  which  shows,  to  a 
demonstration,  tliat  they  were  not  owners  for 
the  voyage.  Suggestion  is  made  that  they 
changed  the  master  and  selected  some  of  the 
crew,  but  the  evidence  shows  that  all  those  acts 
were  performed  by  the  consent  of  the  owner 
and  subject  to  his  approval.  Much  the  larger 
portion  of  the  advances  was  paid  before  the 
libel  was  filed,  and  additional  payments  have 
eince  been  made. 

Viewed,  as  the  state  of  the  case  was,  at  the 
date  of  the  decree  entered  in  the  district  court, 
it  is  not  doubted  that  an  amount  much  greater 
than  the  amount  allowed  in  that  decree  had 
been  disbursed  by  the  libelants  for  repairs  and 
supplies  to  the  steamer  subsequent  to  the  two 
trips  made  under  the  written  agreement.  Sup- 
pose the  libelants  had  no  lien  for  the  disburse- 
ments made  under  that  affreement,  which  is 
not  admitted,  still  it  is  fufly  proved  that  the 
appellants,  subsequent  to  the  two  trips,  refused 
to  make  further  advances  on  the  credit  of  the 
owner,  and  that  the  owner  expressly  requested 
that  the  advances  should  be  made  on  the  credit 
of  the  steamer. 

Implied  liens,  it  is  said,  can  be  created  only 
by  the  master,  but  if  it  is  meant  by  that  prop- 
osition that  the  owner,  or  owners,  if  more  than 
one,  cannot  order  repairs  and  supplies  on  the 
credit  of  the  vessel,  the  court  cannot  assent  to 
the  proposition,  as  the  practice  is  constantly 
otherwise. 

Undoubtedly,  the  presence  of  the  owner  de- 
feats the  implied  authority  of  the  master,  but 
the  presence  of  the  owner  would  not  destroy 
euch  credit  as  is  necessary  to  furnish  food  to 
the  mariners  and  save  the  vessel  and  cargo 
from  the  perils  of  the  seas.  The  Guy  [ante 
710]. 
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•More  stringent  rules  apply  as  between  [•ais 
one  part  owner  and  another,  but  the  case  is 
free  from  all  difficulty  if  all  the  owners  are 
present  and  the  advances  are  made  at  their  re- 
quest or  by  their  directions,  and  under  an 
agreement,  express  or  implied,  that  the  same 
are  made  on  the  credit  of  the  vessel.  Were  it 
not  so,  mariners  would  refuse  to  ship  for  dis- 
tant ports  if  the  owner  was  to  remain  with  the 
ship,  either  as  supercargo  or  passenger,  unless 
it  was  known  that  he  had  credit  everywhere, 
as  in  case  the  ship  should  become  disabled  and 
need  repairs  and  provisions,  the  most  reliable 
means  of  relief  would  be  withdrawn;  and  It 
is  not  difficult  to  imagine  a  case  where  life  and 
property  mi^ht  be  lost,  because  the  owner  wa« 
on  board  and  without  personal  credit. 

Decree  of  the  Circuit  Court  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  de- 
cree affirming  the  decree  of  the  District  Court. 

JAMES  F.  PEXDERGAST,  Charles  H.  Pender- 
gast  and  Henry  A.  Fenwick,  Appts., 

V. 

THE  OWNERS  AND  CLAIMANTS  OF  THB 
STEAMER  GENERAL  Cl'STER. 

(See   S.   C.   "The   Custer,''   10   Wall.   204-218 

Note. ) 

Necessity  of  credit  for  supplies,    when     pre- 
sumed— agreement     of     owner* — action     ia 
State  .Court,  when  no  bar. 

Where  proof  Is  made  of  necessity  for  repairs  and 
supplies,  or  for  funds  raised  to  pay  for  the  same, 
and  of  credit  given  to  the  ship,  'a  presumption  wtti 
arise,  of  necessity  for  credit. 

The  owrjers  In  person  may  sgree  that  the  ad- 
vances shall  be  furnished  on  the  credit  of  the 
steamer. 

The  commencement  of  an  action  for  the  advances 
in  a  State  Court,  and  the  pendency  of  such  aa 
action  Is  no  bar  to  a  suit  In  a  Federal  Court. 

[No.  71.] 
Argued  Nov.  30,  1870.    Decided  Dec.  12,  187a 

APPEAL  from  the  Circuit  Corut  of  the  Unit- 
ed State  for  the  District  of  Maryland. 

This  case  is  in  all  respects  like  the*  preceding 
in  its  history  and  facts.  It  was  argued  with 
that  case  by  the  same  counsel,  and  reference  ia 
made  to  that  case  for  an  abstract  of  the  argu- 
ments presented. 

Messrs.  S.  Teackle  Wallis  and  John  Thomaa, 
for  appellants. 

Mr.  Wm.  Shepherd  Bryan,  for  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Jurisdiction,  it  is  conceded,  is  vested  in  the 
district  courts,  by  the  0th  section  of  the  Ju- 
diciary Act,  to  enforce  maritime  liens  by  m.  suit 
in  rem  in  all  cases  where  such  liens  so-tse, 
whether  the  libel  is  for  the  breach  of  a  marl- 
time  contract  or  to  recover  damages  for  a  nia- 
rine  tort. 

Repairs  were  made  and  supplies  furnished 
by  the  appellants  to  the  steamer  named  in  the 
pleadings,  and  the  owners  of  the  steamer  re- 
fusing to  pay  for  the  same^  the  appellants  filed 
their  libel  in  the  District  Court  for  the  Dis- 
trict of  Maryland,  and  caused  the  steamer  to 
be  arrested,  claiming  that  the  repairs  and  the 
supplies  were  a  lien  upon  the  steamer.  Ap- 
pearance  was  entered  by  the   owners    of   the 
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steamer,  as  claimants  of  the  same,  and  they 
filed  an  answer  setting  up  the  same  defenses 
as  those  pleaded  b^  the  owner  of  the  steamer 
in  the  suit  just  decided.  Testimony  was  taken 
by  both  parties  in  the  two  suits,  as  exhibited 
in  the  transcript  of  the  other  suit,  and  the 
parties  entered  into  a  stipulation  that  refer- 
ence might  be  made  in  the  trial  of  this  suit 
to  the  depositions  printed  in  the  other,  and 
that  both  should  be  heard  at  the  same  time. 

Two  principal  questions,  it  seems,  were  dis- 
cussed in  the  district  court:  (1)  Whether  the 
9x6*]  evidence  showed  that  the  credit  *for  the 
repairs  and  supplies  was  or  was  not  given  to 
the  steamer,  under  the  rules  of  the  maritime 
law  as  understood  and  administered  in  the 
Federal  Courts.  (2)  Whether  the  repairs  made 
and  the  supplies  furnished,  in  view  of  the  cir- 
cumstances, became  a  lien  upon  the  steamer. 
Both  of  those  questions  were  answered  by  the 
district  judge  in  the  affirmative,  and  the  court 
entered  a  decree  for  the  libelants  in  the  sum  of 
$6,496.63  against  the  owners  of  the  steamer 
and  the  stipulators  for  value.  Appeal  was 
taken  by  the  respondents  to  the  circuit  court, 
where  the  decree  of  the  district  court  was  re- 
▼ersed,  upon  the  ground  that  the  evidence  iu 
the  transcript,  if  tested  by  the  rules  laid  down 
in  Thomas  v.  Osbom,  19  How.  22,  15  L.  ed.  634, 
and  in  the  case  of  Pratt  v.  Reed,  19  How. 
360,  15  L.  ed.  661,  does  not  show  the  existence 
of  any  such  lien. 

Since  that  ruling  was  made  the  whole  sub- 
ject has  been  very  fully  reconsidered  by  this 
eourt  in  the  case  of  The  Grapeshot  [ante 
651]  in  which  the  opinion  was  given  by  the 
Chief  Justice.  Viewed  in  the  light  of  that  de- 
cision, and  of  the  opinion  of  the  court  in  the 
case  of  The  Lulu  [ante,  906]  delivered  at  the 
last  term,  as  the  case  must  be,  it  is  clear  that 
further  discussion  of  the  same  is  unnecessary, 
as  it  is  conclusively  settled  that  "where  proof 
is  made  of  necessity  for  the  repairs  and  sup- 
plies, or  for  funds  raised  to  pay  for  the  same, 
and  of  credit  given  to  the  ship,  a  presumption 
will  arise,  conclusive  in  the  absence  of  evidence 
to  the  contrary,  of  necessity  for  credit;"  or,  in 
other  words,  the  necessity  for  credit  must  be 
presumed  where  it  appears  that  the  repairs 
and  supplies  were  necessary,  unless  it  is  shown 
that  the  master  had  funds,  or  that  the  owner 
had  sufficient  credit,  and  that  the  person  or 
persons  making  the  advances  knew  those  facts 
or  one  of  them,  or  that  such  facts  and  cir- 
cumstances were  known  to  them  as  were  suf- 
ficient to  put  them  upon  inouiry,  and  to  show 
that  if  they  had  used  due  diligence  in  that  be- 
half they  would  have  ascertained  that  the  mas- 
ter was  not  authorized  to  obtain  any  such  re- 
lief on  the  credit  of  the  steamer. 

Suppose  that  defense  cannot  be  sustained, 
still  the  respondents  insist  that  the  steamer  is 
not  liable  for  the  advances  made  by  the  appel- 
Uoits,  because  the  decree,  as  they  contend,  falls 
ax7*l  within  *the  rule  laid  down  in  the  case 
of  Mintum  v.  Maynard,  17  How.  477,  16  L. 
ed.  235,  where  it  was  held  that  a  libel  in  per- 
sonam could  not  be  maintained  to  recover  a 
balance  of  account*  consisting  of  moneys  paid, 
laid  cut  and  expended  for  the  respondents  in 
payment  for  repairs  and  supplies  to  a  steamer 
owned  hv  the  debtors,  together  with  charges  for 
commissions  and  for  advertising  the  stealer. 
10  Wall. 


Examples  might  easily  be  given  where  a 
party  may  sue  in  the  admiralty  or  in  the  com- 
mon law  courts  at  his  election,  but  it  is  un- 
necessary to  express  any  doubts  as  to  the  cor- 
rectness of  the  rule  laid  down  in  that  case,  as 
it  is  clear  that  it  does  not  control  the  case 
before  the  court  even  if  the  rule  be  admitted 
to  be  correct  without  any  qualification.  The 
Belfast  [ante,  272];  Davis  v.  Child,  Dav.  71; 
The  Grapeshot  [ante,  661];  Merritt  y.  Brewef» 
14  Law  Rep.  462. 

Undoubtedly,  the  appellants  took  charge  of 
the  steamer  for  two  trial  trips  between  Balti- 
more and  Charleston,  and  by  the  terms  of  the 
written  agreement  entered  into  at  that  time 
they  were  to  receive  for  the  services  renderd  in 
those  trips  a  commission  of  ten  per  cent,  on 
the  gross  freights  of  the  steamer,  but  they  also- 
stipulated  to  disburse  the  steamer,  and  to  in- 
sure the  freights  and  disbursements  for  the 
benefit  of  the  owners.  They  took  the  steamer 
on  trial  for  those  two  trips  with  a  view  to 
purchase  her  in  case  they  were  "satisfied  with 
the  vessel,"  but  they  elected  not  to  make  the 

gurchase,  and  subsequently  refused  to  dis- 
urse  the  steamer  on  the  credit  of  the  owners. 
Uncontradicted  as  the  evidence  is  upon  this 
point,  it  does  not  seem  necessary  to  reprodu&i 
it,  especially  as  it  is  all  one  way. 

Objection  is  also  made  that  the  advances 
cannot  be  held  to  be  a  lien  upon  the  steamer^ 
because  some  of  the  repairs  and  supplies  were 
ordered  by  the  owners  in  person,  but  the  ob- 
jection is  entitled  to  no  weight,  as  the  evidence 
shows  that  it  was  expressly  agreed  that  the 
advances  should  be  furnished  on  the  credit 
of  the  steamer.  The  Grapshot  [supra];  The 
Guy  [ante,  710];  S.  C.  1  Ben.  112.  The  Lulu 
[supra]. 

Payments  have  been  made  by  the  respondents 
since  the  decree  kwas  entered  in  the  district 
court,  but  the  courts  here  is  not  asked  to  revise 
the  finding  of  the  district  court  as  to  the- 
amount,  nor  to  deduct  t^e  payments  since- 
made,  as  those  matters  will  be  adjusted  imder 
the  stipulations  executed  between  the  parties. 

'Suggestion  is  also  made  that  the  lien  [*aift 
was  waived  by  the  commencement  of  an  ac- 
tion for  the  advances  in  the  State  Court,  but 
the  record  shows  that  the  action  is  still  pend- 
ing, and  it  is  well  settled  law  that  the  pend- 
ency of  such  an  action  is  no  bar  to  a  suit  in 
a  Federal  Court.  Loring  v.  Marsh,  2  Cliff. 
320;  Wadleigh  v.  Veazie,  3  Sumn.  165;  White 
V.  Whitman,  1  Curt.  494;  Lyman  v.  Brown,  2 
Curt.  569;  The  Paul  Boggs,  1  Sprague,  360; 
The  Highlander,  1  Sprague,  510. 

Had  the  judgment  been  rendered  it  might 
be  different,  but  it  is  dear  that  the  rule  'transit 
in  rem  judication"  cannot  apply  during  the 
pendency  of  the  action.  Murray  v.  Lovejoy,  2 
Cliff.  197,  Lovejoy  v.  Murray,  3  Wall.  16,  18 
L.  ed.  133. 

All  sums  collected  in  that  proceeding  have 
been  duly  credited  in  this  case,  and  it  is  fully 
proved  that  the  whole  amount  included  in  the 
decree  of  the  district  court  was  properly  cog- 
nizable in  the  admiralty. 

Decree  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter  a 
decree  affirming  the  decree  of  the  District 
Court. 
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GHARLES  CLARK  and  The  Buckeye  Mntual 
Inaurance  Companj,  Apptt., 

T. 

THB     STEAMER    ADMIRAL    FARRAQUT. 
(See  S.  C.  10  WalL  334-339.) 

Want  of  lookout^  when  does  not  defeat  action 

for  collision. 

.  The  master  or  owners  of  a  ressel  should  not  be 
made  liable  for  the  consequences  of  an  accident,  by 
reason  of  not  having  a  special  lookout,  where  the 
eoUlslon  or  loss  could  not  hare  been  auarded 
against  by  a  lookout,  or  where  It  Is  clear  that  the 
absence  of  a  lookout  had  nothing  to  do  In  causing  It. 

[No.  68.] 

Argued  Not.  29,  1870.    Decided  Dec  12,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Stotes  for  the  Southern  District  of  Illi- 
aois. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
ern District  of  Dlinois,  to  recover  for  the  loss 
of  a  canal-boat  and  cargo. 

That  court  having  entered  a  decree  dismiss- 
ing the  libe^  and  Uie  circuit  courts  upon  ap- 
peal, havinff  affirmed  the  decree,  the  libelants 
took  a  further  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mr.  L.  Proudfoot,  for  appellants: 

"There  must  be  a  man  specially  detailed,  to 
have  a  trustworthy,  and  constant  lookout  sta- 
tioned at  the  part  of  the  vessel  best  adapted 
for  that  purpose,  and  whose  whole  business  is 
to  keep  such  lookout.  An  omission  in  case  of 
collision  would  be  prima  facie  evidence  of 
fault.  The  wheel-house  is  not  a  proper  place 
for  such  lookout;  neither  is  the  hurricane 
deck;  and  the  captain  of  the  watch  is  not  such 
a  lookout  as  is  required  by  law." 

The  New  York  v.  Rea,  18  How.  226,  IS  L. 
ed.  361 ;  St.  John  v.  Paine,  iO  How.  685;  Cham- 
berlain v.  Ward,  21  How.  670,  16  L.  ed.  219; 
The  James  Gray  v.  The  John  Fraser,  21  How. 
191,  16  L.  ed.  109;  Genesee  Chief,  12  How.  462; 
Haney  v.  S.  P.  Co.  23  How.  292,  16  L.  ed.  563; 
Trans.  Co.  v.  Nav.  Co.  22  How.  471,  10  L.  ed. 
399;  The  OtUwa,  3  Wall.  273,  18  L.  ed.  167; 
Sturgis  V.  Bover,  24  How.  118,  120,  16  L.  ed. 
693,  594;  Goslee  v.  Shute,  18  How.  467,  16  L. 
ed.  464;  Culbertson  v.  The  Southern  Bell,  18 
How.  687,  16  L.  ed.  495;  Frets  v.  Bull,  12 
How.  471 ;  Pearce  v.  Page,  24  How.  228,  16  L. 
ed.  623;  New  Philadelphia,  1  Black,  62,  74,  17 
L.  ed.  84,  87;  WelU  v.  Nav.  Co.  8  N.  Y.  376; 
Ashmore  v.  Trans.  Co.  4  Dutch.  180;  Alexan- 
der y.  Greene,  7  Hill.  633. 

Story,  Bailment,  section  25,  savs:  "By  in- 
evitable accident,  commonly  called  the  act  of 
God,  is  meant  anv  accident  produced  by  any 
physical  cause  which  is  irresistible;  such  as  a 
loss  by  lightning  or  storms,  by  the  perils  of 
the  seas,  by  an  inundation  or  earthquake,  or 
by  sudden  death  or  illness.* 

Redfield,  Railways,  ch.  16,  p.  232,  says: 
'The  term  is  limited  to  accidents  which  come 
from  a  force  superior  to  all  human  asency, 
either  in  their  production  or  resistance/* 

See,  also,  Abb.  Ship.  472,  486;  The  ViigU, 
t  W.  Rob.  205. 

"It  is  a  loss  happening  in  spite  of  all  human 
effort  and  sagacity." 

3  Ken^  Com.  217. 
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Mr.  L.  TnunbuU,  for  appellees: 

This  court  has  said:  "In  cases  of  oolliaion, 
the  testimonv  is  often  conflicting  and  irrecon- 
cilable. Each  party  can  make  out  a  plausible 
case,  supported  by  some  evidence.  In  Boeh. 
cases  we  nave  f reauently  decided,  that  where 
the  districts  and  cureuits  concur  in  opinion  on 
the  facts,  and  there  is  testimony  supporting 
their  decision,  we  will  not  reverse  it  on  doubts 
raised  by  the  ingenui^  of  counsel." 

The  Hypodame,  6  Wall.  223,  18  L.  ed.  796; 
Newell  V.  Norton,  3  WaU.  267,  18  L.  ed.  273. 

A  lookout  on  the  forward  deck  could  haw 
been  of  no  possible  use  in  this  case. 

In  the  case  of  The  James  Gray  v.  The  Jolm 
Fraser,  21  How.  193,  16  L.  ed.  110,  this  court 
says:  "A  lookout  on  board  The  John  Fraser 
would  be  of  little  or  no  value,  for  the  view 
ahead  'was  obstructed  by  the  steam  tug." 

Mr.  Justice  Bradley  delivered  the  opinioa 
of  the  court: 

The  appellant,  Clark,  libeled  the  steamer.  Ad- 
miral Farragut^  for  causing  the  destruction  of 
the  canal-bMkt  Ajax,  and  her  cargo,  on  tbs 
8th  day  of  March,  1866.  The  Buckeye  Mutual 
Insurance  Company  having  paid  Clark  $1,600 
insurance  on  the  canal-boat,  came  in  by  peti- 
tion, and  were  made  parties  libelant,  and  sub- 
rogated to  Clark's  rights  in  the  cause  to  the 
amount  thus  paid.  The  principal  charffes  of 
the  libel  are,  that  the  steamer  Admiral  Far- 
ragut,  being  engaged  in  running  between 
Beardstown,  Illinois,  and  St.  Louis,  Mo^  on 
the  Illinois  and  Mississippi  Rivers,  on  the  7th 
of  March,  1866,  took  the  canal-boat  Ajax,  load- 
ed with  wheat,  com  and  oats,  in  tow  at  Beards- 
town;  that  the  owner  or  master  of  The  Farra- 
gut  contracted  to  tow  The  Ajax  safely  to  St. 
Louis  and  return  for  $130,  and  caused  it  to  be 
lashed  to  the  side  of  the  steamer,  and  proceed- 
ed down  the  Illinois  River  until  about  four 
o'clock  in  the  morning  of  the  8th  of  Mareh, 
when,  in  attempting  to  pass  through  the  rail- 
road bridge  at  Meredosia,  the  steamer  was  so 
carelessly  and  negligently  managed,  that  she 
caused  The  Ajax  to  come  in  contact  with  the 
pier  of  the  bridge,  whereby  boat  and  cargo 
sank  and  became  a  total  loss. 

The  answer  alleges  that  the  canal-boat  was 
unsound  and  rotten;  that  the  only  contract  be- 
tween the  parties  was  a  verlMtl  contract  to  tow 
The  Ajax  to  St.  Louis  for  $65,  msuie 
*with  reference  to  the  general  usage  on  [*33S 
the  Mississippi  and  Illinois  Rivers,  bw  which 
contracts  for  towing,  in  the  absence  of  speoal 
agreements,  are  contracts  to  tow  safely,  exeept 
the  usual  dangers  and  hazards  of  river  naviga- 
tion, and  do  not  involve  the  liabilities  of  a 
common  carrier.  The  answer  denies  that  ths 
steamer  was  carelessly  and  negligently  man- 
aged, or  that  the  loss  of  The  Ajax  was  attrib- 
utable to  the  unskillfulness,  negligence  or 
fault  of  any  person  having  charge  of  her,  and 
alleges  that  it  was  due  to  the  usual  dangers  of 
river  navigation;  that  the  bridge  in  which  the 
loss  occurred  Is  located  at  a  bend  in  the  river, 
which  there  changes  its  course  from  southeast 
to  southwest;  that  this  bend  renders  it  dif- 
ficult to  pass  the  draw  of  the  bridge  at  any 
time  without  striking  the  eastern  pier;  that 
this  difficulty  Is  greatly  enhanced  at  high  wa- 
ter by  a  srosB-eurrent  which  strikes  it  diagi^ 
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daily  across  the  draw,  and  that  at  the  time  of 
the  loss  complained  of,  this  current  was  at  its 
worst;  that  the  captain  of  the  steamer  him- 
self, Charles  S.  Ebaugh,  who  was  a  skillful 
pilot  of  the  river,  took  the  helm  on  this  occa- 
sion and  was  steering  the  vessel  when  the  ac- 
cident occurred,  but  that  by  the  strength  of 
the  diagonal  current  she  was  forced  towards 
the  piles  protecting  the  east  pier,  with  which 
the  canal-boat  came  into  contact,  and  was 
stove  and  sunk,  without  any  want  of  care  or 
skill  on  the  part  of  the  owner  or  those  in 
cliarge  of  the  steamer.  It  is  further  alleged 
that  the  said  piles  formerly  yielded  to  pres- 
sure, so  that  a  sound  boat  rubbing  against 
them  received  no  serious  damage  Uierefrom, 
but  that,  during  the  preceding  winter,  the  piles 
had  been  stiffened  up  with  braces,  so  that  when 
the  unsound  and  rotten  timbers  of  The  Ajax 
came  in  contact  with  them,  they  were  crushed. 

The  district  and  circuit  courts  were  both 
satisfied  that  the  evidence  in  the  case  fully 
supported  the  defense,  and  this  court  concurs 
in  that  conclusion,  unless  the  position  strenu- 
ously insisted  on  here  by  the  appellants'  coim- 
sel  can  be  maintained,  to  wit:  that  the  ab- 
sence of  a  special  lookout  is  evidence  of  negli- 
gence, which  renders  the  owners  of  the  steamer 
prima  facie  liable. 

It  is,  undoubtedly,  true  that  the  absence  of 
a  special  lookout  would,  in  many  cases,  per- 
haps in  most  cases,  be  regarded  as  evidence  of 
great  negligence.  The  last  rule  prescribed 
338*]  'by  Congress  by  the  Act  of  April  29, 
1864  (13  Stat,  at  L.  61),  declares  that  ''noth- 
ing in  these  rules  shall  exonerate  any  ship,  or 
the  owner,  or  master,  or  crew  thereof,  from 
the  consequences  of  any  neglect  to  carry  lights 
or  signals,  or  of  any  neglect  to  keep  a  proper 
lookout/'  etc;  thus  intimating  that  a  "proper 
lookout"  is  one  of  the  ordinary  precautions 
which  a  careful  navigation  involves.  But  it 
would  be  against  all  reason  to  contend  that 
the  master  or  owners  of  a  vessel  should  be 
made  liable  for  the  consequences  of  an  acci- 
dent by  reason  of  not  having  a  special  lookout 
where  the  collision  or  loss  could  not  have  been 
guarded  against  by  a  lookout,  or  where  it  is 
clear  that  the  absence  of  a  lookout  had  nothing 
to  do  in  causing  it.  Suppose  that  a  sunken 
rock,  dropped  from  a  cargo  of  quarried  stone, 
and  unknown  to  the  navigators  of  the  channel, 
were  the  cause  of  the  accident;  could  the  pres< 
ence  of  a  lookout  have  the  least  tendency  to 
guard  against  it?  A  hundred  such  instances 
might  be  suggested  where  the  presence  or  ab- 
sence of  a  lookout  would  have  no  influence 
whatever  on  the  happening  of  the  catastrophe. 
We  are  not  to  shut  our  eyes  and  to  accept 
blindly  an  artificial  rule  which  is  to  determine, 
in  all  cases,  whether  the  navigator  is  liable  to 
the  charge  of  negligence  in  causing  any  loss  or 
damage  that  may  happen.  A  lookout  is  only 
one  of  the  many  precautions  which  a  pru- 
dent navigrator  ought  to  provide;  but  it  is  not 
indispensable  where,  from  the  circumstances 
of  the  case,  a  lookout  could  not  possibly  be  of 
any  service.  The  object  of  a  lookout  is  to  dis- 
cover dangers  that  are  unknown,  the  advance 
of  an  approaching  vessel,  the  appearance  of  a 
light  on  the  coast,  the  discovery  of  a  dangerous 
object,  and  many  other  things,  the  existence 
and  presence  of  which  could  n?t  be  so  easily 
iO  Wall. 


and  quickly  known  to  a  pilot  as  to  a  person 
whose  sole  business  it  was  to  make  and  com- 
municate such  discoveries.  The  cases  referred 
to,  taken  in  connection  with  the  particular  cir- 
cumstances of  each,  cannot  receive  a  diilerent 
interpretation. 

In  the  case  before  us  no  lookout  could  have 
been  of  any  'possible  advantage.  No  1*339 
lookout  would  nave  ventured  or  presumed  to 
interfere  with  the  captain,  who  had  the  helm 
at  the  time.  It  would  probably  have  been 
rather  an  interference  and  a  hindrance  to  the 
safe  management  of  the  boat  for  any  third  per- 
son in  such  an  exigency  to  have  diverted  his 
attention.  The  obstacle  was  there  in  plain 
sight.  Its  position  was  better  known  to  the 
captain  than  to  any  other  person.  No  look- 
out could  have  aided  him  m  the  emergency. 
But  if  a  lookout  were  needed,  we  have  the  evi- 
dence of  the  mate  that  he  was  on  the  hurri* 
cane  deck  watching  the  course  of  the  steamer 
at  the^ime;  and  had  it  been  possible  for  any 
lookout  to  have  been  of  any  service,  he  would 
have  rendered  it.  Clark,  the  captain  of  the 
canal-boat,  was  also  on  the  watch  as  well  as 
Nolte,  the  ship's  carpenter,  and  one  of  the  own- 
ers of  the  steamer.  It  is  perfectly  evident 
that  the  absence  of  a  special  lookout  had  noth- 
ing at  all  to  do  with  the  happening  of  the 
accident  and,  therefore,  it  can  have  nothing  to 
do  with  fixing  the  liability  of  the  parties. 

It  is  also  evident  that  the  loss  was  occa- 
sioned by  the  violence  of  the  cross-current, 
which  was  due  to  the  great  height  of  water 
prevailing  at  the  time  and  was,  therefore,  the 
result  of  one  of  the  ordinary  dangers  of  river 
navigation. 

The  decree  of  the  Circuit  Court  will  be  af- 
firmed, with  costs. 


•EDWARD  G.  HANRICK,  Administra-  [•364 
tor  of  Edward  Hanrick,  Deceased*  Plff.  in 
Err.» 

v. 

JOSEPH  NEELT  et  al. 

(See  S.  C.  10  Wall.  364-366.) 

Deed  authorized  by  decree — ^proof  of  decree  not 
necessary — ^presumption  of  delivery. 

Where  one  made  a  deed  under  the  authority  of 
a  decree,  it  Is  good  without  producing  the  decree, 
wbtch  could  add  nothing  to  Its  validity. 

Where  a  deed  was  delivered  in  obedience  to  the 
decree  of  the  court,  proof  of  the  decree  was  not 
necessary  to  support  the  delivery. 

Where  a  grantee  Is  in  possession  of  a  deed,  which 
upon  the  face  of  it  is  regularly  executed,  and  has 
had  it  recorded,  the  presumption  is  that  it  was 
duly  delivered. 

[No.  67.1 

Argued  Nov.  28,  1870.    Decided  Dec.  12,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed   States    for   the    Western   District   of 
Texas. 
The  case  is  fully  stated  by  the  court. 
Mr.  W.  6.  Hale,  for  plaintiff  in  error. 
(No  counsel  appeared  in  this  court  for  de- 
fendants in  error). 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  trespass,  according  to 

Note. — Presumption  of  delivery  of  deed — set 
note,  12  L.R.A.  175. 
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the  local  practice  of  Texas,  to  try  the  title  to 
several  leagues  of  land,  in  Falls  County,  in 
that  State. 

On  the  trial  of  the  case  before  the  jury,  the 
plaintiff  proved  title  in  one  Pedro  Zarsa,  to  the 
lands  in  controversy,  and  gave  in  evidence  |k 
letter  of  attorney,  executed  in  1831,  from  Zar- 
sa to  McKinnev  authorizing  him  to  sell  the 
lands,  or  to  substitute  another  person  in  his 
steiid  for  that  purpose.  McKinney  did  not 
execute  the  power  conferred  on  him,  but  in 
1833,  delegated  it  to  Robert  M.  Williamson  by 
a  letter  of  substitution,  which  was  also  received 
by  the  court  in  evidence.  In  further  deriva- 
tion of  title  the  plaintiff  offered  in  evidence  a 
deed  of  the  proper^  made  in  the  name  of 
Zarsa,  in  1851,  by  Williamson,  under  the  sub- 
stituted power,  to  Edward  Hanrick,  the  plain- 
tiff^s  int^tate. 

This  deed  was  rejected  by  the  court  on  the 
ground  that  as  it  was  made  and  delivered  in 
pursuance  of  a  decree  of  the  Pistrlct 
365*]  'Court  of  the  United  States  for  the 
Eastern  District  of  Texas,  the  decree  was  nec- 
essary to  support  the  deed,  and  without  proof 
of  it,  which  was  not  furnished,  the  deed  could 
not  be  reaA  in  evidence  to  the  jury.  There 
was  other  evidence  offered,  rejected  and  excep- 
tions taken,  but  the  only  point  in  the  case  we 
deem  it  necessary  to  notice,  relates  to  the  rul- 
ing of  the  court  excepted  to  at  the  time,  ex- 
cluding this  deed  from  the  consideration  of  the 
Jury.  Hie  main  question  is,  whether  the  deed 
was  good  without  the  decree. 

It  is  quite  clear,  from  the  evidence,  that 
Williamson,  on  behalf  of  Zarsa,  had  contracted 
to  sell  the  several  tracts  of  land  to  Hanrick, 
and  that  the  sale  was  not  completed,  owing  to 
differences  which  had  arisen  between  the  par- 
ties concerning  it.  These  differences  produced 
litigation,  which  resulted  In  the  court  decree- 
ing that  Williamson,  on  behalf  of  his  princi- 
pal, should  convey  to  Hanrick.  It  may  be 
true  that  the  deed  was  executed  because  of  the 
decree,  and  that  it  would  not  have  been  made 
if  the  decree  had  not  been  rendered,  but  it 
does  not  follow  that  the  decree  was  necessary 
to  its  validity. 

The  fee  of  the  lands  was  in  Zarsa,  and  the 
power  of  Williamson,  his  attorney  in  fact,  to 
sell  and  convey  them  to  Hanrick,  was  plenary, 
and  did  not  require,  to  be  employed,  that  a 
court  of  justice  should  act  on  it.  If  William- 
son was  stimulated  bv  the  decree  to  exercise 
the  power  thus  vested  in  him  by  Zarsa,  what 
right  have  the  defendants  to  question  his  ac- 
tion or  complain  of  it?  They  are  not  con- 
cerned with  the  reasons  that  induced  him  to 
act,  nor  with  the  nature  or  result  of  the  liti- 
gation with  Hanrick.  All  that  they  are  in- 
terested to  know  is,  that  Zarsa  had  title  to  the 
lands,  that  he  authorized  Williamson  to  sell, 
and  that  the  conveyance  to  Hanrick  was  in  due 
form  of  law.  The  decision  by  this  court  in 
Games  v.  Stiles,  14  Pet.  322,  is  a  direct  author- 
ity against  the  position  taken  by  the  court  be- 
low. In  that  case^  Buchanan,  the  purchaser 
366»]  from  the  United  SUtes  of  lands  in  •Ohio 
sold  them  to  Sterling,  but  recited  in  his  deed, 
that  the  conveyance  was  made  in  pursuance  of 
a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia.  The  court 
held  that  is  was  not  necessary  to  prove  the  de- 
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cree  to  sustain  the  deed;  that  as  Buchanan 
was  the  patentee  of  the  land,  although  he  had 
made  the  deed  under  the  authority  of  the  de- 
cree, yet  the  deed  was  good  without  the  de- 
cree, which  could  add  nothing  to  its  validity. 
If  anything,  the  case  at  bar  is  stronger  than 
the  case  just  cited  because  Zarsa  does  not  re- 
cite in  the  body  of  the  deed  that  the  convey- 
ance is  made  in  consequence  of  the  decree, 
and  we  only  learn  the  fact  that  it  was  so,  l^ 
an  indorsement  on  the  back  of  the  deed. 

One  other  point  remains  to  be  noticed.  It 
seems  that  the  court  based  its  rejection  of  the 
deed  also  on  the  groimd  that  it  was  delivered 
by  the  derk  to  Hanrick,  in  obedience  to  the 
decree  of  the  court,  and  that,  therefore,  proof 
of  the  decree  was  necessary  to  support  the  de- 
livery. But  the  deed  was  not  complete  without 
delivery,  and  the  decree  of  the  court  \i*as  no 
more  essential  to  give  validity  to  the  delivery 
than  it  was  to  any  other  formality  necessair 
to  the  full  execution  of  the  instrument.  Wil- 
liamson authorized  the  delivery,  and  was  ac- 
quiesced in  it,  and  no  one  else  can  object  to 
the  mode  by  which  the  act  was  accomplished. 
All  that  the  defendants  are  interested  in,  it 
the  fact  of  delivery,  and  about  this  there  Is 
no  dispute.  They  are  no  more  concerned  with 
the  considerations  that  induced  Williamson  to 
deliver  the  deed  to  Huirick,  through  the  clerk 
of  the  court,  than  they  are  with  the  motives 
that  prompted  him  to  affix  his  signature  and 
seal  to  the  instrument. 

Apart  from  this,  Hanrick.  the  grantee,  be- 
ing in  possession  of  the  deed,  which  upon  ths 
face  of  it  is  regularly  executed  and,  having 
had  it  recorded, .  the  presumption  is  that  it 
was  duly  delivered.  Carver  v.  Jackson,  4  Pet 
84;  Ward  v.  Lewis,  4  Pick.  520. 

It  is,  therefore,  clear  that  the  Circuit  Court 
erred  in  rejecting  the  deed,  and  on  that  account 
its  jud^ent  is  reversed  and  a  venire  de  novo 
awarded. 


•THE  PHILADELPHIA,  WIL^HNG-  [•s^T 
TON  AND  BALTIMORE  RAILROAD  COM- 
PANY, Plff.  in  Err., 

v. 

ISAAC  R.  TRIMBLE,  and  Ann  C.  Trimble, 
his  Wife,  and  Georgiana  Presstman. 

(See  S.  C.  10  Wall.  367-383.) 

Where  defendant  was  never  brought  before  the 
court,  decree  void — construction  by  parties  of 
contract — assignment  of  patent  right— con- 
tracts, how  varied. 

A  decree  in  an  action  In  equity  wbereln  defend- 
ant was  never  brooght  before  tbe  court,  was  coram 
non  Judice  and  voidT 

where  tbere  is  doubt  as  to  the  proper  constmc- 
tlon  of  an  instrument,  the  construction  pot  upoo 
it  by  the  parties  is  entitled  to  great  consideration, 
bat  where  its  meaning  is  clear,  the  error  of  tbe 
parties  cannot  control  ita  effect. 

An  assignment  of  all  the  patentee's  title  and  in- 
terest in  the  inventions  secured  to  him  by  two  pat- 
ents and  of  all  the  right  and  title  which  should  be 
secured  to  him  for  alterations  and  improTemeots 


Note. — Judgment;  service  of  notice  to  appear 
and  defend  when  necessary  to  its  valldltr — see 
note  to  Hollingsworth  v.  Barbour,  4  Pet.  466. 

Patents:  assignment  before  issnine  and  rein^ 
Ing  patents;  when  assignment  transfers  extendetf 
term— see  note  to  Gayler  v.  Wilder  10  How.  47T. 
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In  the  ioyeationi  from  time  to  time  thereafter  is 
an  assignment  of  the  entire  inventions  and  all 
alterations  and  improvements  and  all  patents 
relating  thereto,  whensoever  issued. 

Contracts  under  seal,  where  the  Statute  of 
Frauds  is  not  involved,  may  be  changed  or  abro- 
gated by  a  new  parol  agreement,  express  or  im- 
plied; and  a  contract  within  the  statute  may  be 
taken  out  of  it  by  the  conduct  of  the  parties. 

[No.  56.] 
Argued  Nov.  28,  1870.  Decided  Dec.  12,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 
Suit  was  brought  in  the  court  below  by  the 
defendants  in  error  as  assignees,  to  recover 
damages  for  an  alleged  infringement  of  a  cer- 
tain patent  for  truss  frames  of  bridges.  The 
patent  was  obtained  in  1840  by  Wm.  Howe. 
In  1844  he  assigned  to  Isaac  R.  Trimble  in 
these  words:  "All  the  right,  title  and  inter- 
est whidi  I  have  in  said  invention  as  secured 
to  me  by  said  letters  patent;  and  also  all 
right,  title  and  interest  which  may  be  secured 
to  me  for  alterations  and  improvements  in  the 
same  from  time  to  time."  "The  same  to  be 
held  and  enjoyed  by  the  said  I.  R  Trimble, 
etc.,  to  the  full  end  of  the  term  for  which 
said  letters  patent  are  or  may  be  granted,  as 
fully  and  entirely  as  the  same  would  have  been 
held  and  enjoyed  by  me,  had  this  assignment 
and  sale  not  been  made."  Howe  having  died, 
his  administrator,  Joseph  Stone,  Sep.  15,  1854, 
in  order  to  "secure  to  I.  R  Trimble  more  per- 
fectly his  legal  rights,  and  tend  to  a  more 
speedy  adjustment  of  any  disputed  claim,"  as- 
Bigned  to  Trimble  the  same  interest  in  the  pat- 
ent of  1846  which  he  held  in  the  others.  The 
assignment  recites  that  the  alterations  and  im- 
provements secured  by  the  patent  of  1846  al- 
ready belong  to  Trimble,  "who  has  used  and 
Said  for  the  same  since  the  year  1846,  as  im- 
erstood  at  the  time."  On  the  application  of 
the  same  administrator.  Stone,  the  patent  of 
1846  was  extended  for  seven  years  from  Aug. 
28,  1860.  May  30,  1861,  Trimble  executed  a 
deed  of  "all  his  property  and  estate,  whatso- 
ever and  wheresoever,  of  every  kind  and  de- 
scription," to  the  defendants  in  error,  Ann  C. 
Trimble,  his  wife,  and  Georgiana  Presstman,  in 
trust:  1.  To  pay  his  debts;  2.  For  the  benefit 
of  Mrs.  Trimble,  and  3.  To  convey  to  such  per- 
sons as  Mrs  Trimble  might  designate,  oy  deed 
or  will.  This  deed  was  recorded  July  26,  1861, 
in  the  proper  office  in  Baltimore  City,  but  was 
not  recorded  in  the  Patent  Office  until  March 
4,  1868,  a  short  time  before  the  suit  was 
brought.  The  right  of  the  plaintiffs  to  recover 
rested,  therefore,  upon  the  groimd  that  the 
assignment  from  Howe  to  Trimble  passed 
Howe's  interest  in  the  extension  of  the  patent 
of  1846,  the  alleged  infringement  having  taken 
place  pending  such  extension  . 

The  plaintiff  in  error  (defendan  below) 
gave  in  evidence  (subject  to  exception)  an  as- 
signment dated  Apr.  1,  1861,  from  Howe's  ad- 
ministrator, Joseph  Stone,  to  a  certain  Daniel 
Stone,  of  Philadephia,  of  all  the  administra- 
tor's interest  in  the  patent  of  1846,  and  its  ex- 
tension for  the  States  above  mentioned.  When 
this  assignment  was  recorded  does  not  apepar. 
This  was  followed  by  proof  of  an  agreement  be- 
tween Trimble  and  Daniel  Stone,  dated  Sep. 
30,  1846,  and  recorded  July  27,  1864.  Stone 
oblicres  himself  to  pay  Trimble  one  half  of 
10  WalL 


the  consideration  money  remaining  due  from 
Trimble  to  William  Howe  for  the  purchase  of 
his  patents;  and  Trimble  binds  hinuelf  in  con- 
sideration thereof  to  sell  and  transfer  and 
"doth  hereby  sell  and  transfer,"  to  Stone,  one 
eaual  half  part  of  his  interest  in  these  patents* 
The  agreement  further  witnesses  that  the  par- 
ties have  joined  themselves  as  partners  to  carry 
on  the  business  of  bridge  builders,  "imder,  and 
in  accordance*  with,"  Uie  Howe  patent  rights 
and  privil^es,  etc. 

Next  followed  (subject  to  the  same  excep- 
tion) an  assignment  from  a  certain  John  E. 
Shaw,  receiver,  to  Aaron  £.  Burton,  of  all  the 
interest  of  Daniel  Stone  and  Trimble,  as  part- 
ners in  the  Howe  patents.  This  assignment 
bears  date  June  11,  1864,  and  was  recorded 
July  27,  1864,  being  the  same  day  on  which  the 
partnership  articles  ahove  referred  to  were  re- 
corded, as  has  been  stated. 

The  plaintiff  in  error  then  produced  an  as- 
signment from  Joseph  Stone,  administrator  of 
Daniel  Stone,  to  the  same  Aaron  £.  Burton, 
dated  Mar.  6,  1865,  in  which  he  transfers  to 
the  assignees  all  the  interest  of  the  deceased 
in  the  Howe  patents  and  extension.  This  as- 
signment was  not  recorded  imtil  May  29,  1868^ 
after  the  institution  of  this  action.  In  order 
to  sustain  the  assignment  from  Shaw  as  re- 
ceiver,  already  referred  to,  the  plaintiff  in 
error  then  ^ve  in  evidence  (subject  to  the 
same  exception)  a  transcript  of  the  record  in 
an  equity  proceeding  in  the  Supreme  Court  of 
Pennsylvania,  instituted  Mar.  10,  1864,  by  Jos- 
eph stone,  administrator  of  Daniel  Stone, 
against  Trimble,  as  "formerly  of  said  City  of 
Philadelphia."  It  alleges  a  partnership  be- 
tween Daniel  Stone  and  Trimble,  etc.  It  then 
charges  that  Trimble,  "On  or  about  the  20th 
day  of  Apr.  1861,  absconded  to  parts  unknown, 
abandoning  the  said  copartnership  business, 
and  took  up  arms  against  the  government," 
etc.  l^he  bill  then  prays  an  account,  injunc- 
tion, receiver,  etc.,  and  a  subpoena  against 
Trimble.  The  court.  Judge  A^ew,  Mar.  26. 
1864,  sixteen  davs  after  the  filing  of  the  bilU 
appointed  Mr.  Shaw  receiver,  and  ordered  him 
to  sell  the  partnership  property.  He  filed  an 
inventory,  in  which  the  Howe  patent,  as  ex- 
tended, was  set  down  as  the  only  assets  of  the 
partnership,  and  a  sale  of  it  for  $300  was  re- 
ported. He  then  filed  a  petition  for  the  con- 
firmation of  the  sale  of  tne  patent  and  enten- 
sion  to  Burton  and,  June  ll,  1864,  said  sale 
was  absolutely  confirmed,  and  the  receiver  di- 
rected to  execute  the  assignment  to  Burton  of 
the  Howe  patent,  "to  the  full  end  of  the  time 
for  whidi  said  letters  patent  have  been  ex- 
tended." 

The  case  is  further  stated  by  the  court. 

Messrs.  Wm.  Schley  and  Thomas  Donald- 
son, for  plaintiff  in  error: 

The  plaintiffs  below  did  not  adduce  any  evi- 
dence of  title  in  the  extended  term  of  the  pat- 
ent. The  alleged  infringements  occurred  dur- 
ing the  said  extended  term..  There  is  nothing 
in  the  agreement,  nor  in  the  assignment  above 
referred  to,  which  would  justify  the  conclusion 
that  the  parties  had  in  contemplation  the  pos- 
sible extension  of  the  patents,  or  any  of  them. 
The  defendant's  2d  and  8th  prayers  ought  to 
have  been  granted. 

Wilson  V.  Rousseau,  4  How.  682;  Wilson  v. 
Simpson,  9  How.  100;  Bloomer  t.  McQwewan, 
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i4  How.  539;  Hartshorns  v.  Day,  19  How.  211, 
15  L.  ed.  605;  Chaffee  v.  Belting  Co.  22  How. 
223,  16  L.  ed.  242;  Day  v.  Kubber  Co.  3 
Blatchf.  491,  504. 

Even  if  there  had  been,  in  the  said  agree- 
ment or  said  assignment,  or  in  both,  a  cove- 
nant providing  for  an  interest  in  any  exten- 
sion, It  would  only,  as  respects  third  parties, 
have  vested  a  mere  equitable  right.  By  estop- 
pel, the  subsequently  accruing  right  feeding 
the  estoppel,  it  might,  in  a  suit  inter  partes, 
even  at  law,  have  clothed  the  covenantee  with 
a  legal  right.  But,  however  this  might  be  in 
such  case,  it  could  not  create  a  legal  right  to 
be  enforced  by  the  covenantee  or  his  assigns,  in 
an  action  at  law,  against  a  stranger  to  the 
covenant. 

Hartshorne  v.  Day,  19  How.  220,  15  L.  ed. 
610. 

But  even  if  Trimble  had  an  inchoate  right  in 
the  possible  extension  of  the  patent  of  1846, 
his  agreement  with  Daniel  Stone  passed  to 
Daniel  Stone  one  half  of  said  inchoate  right; 
and  of  course,  the  plaintiffs,  assuming  said 
agreement  to  be  operative,  would  not  have  such 
exclusive  title  as  would  enable  them  to  nuiin- 
tain  this  suit. 

The  evidence  of  Mr.  Trimble,  as  a  witness,  is 
not  competent  legal  evidence  to  destroy  said 
agreement,  or  to  revest  in  him,  said  Trimble, 
the  moiety  which  he  had  transferred  to  said 
Stx>ne.  An  assignment  of  a  legal  interest  in  a 
patent,  or  of  an  interest  therein,  can  only  be 
made  by  writing.  Even  if  the  facts  stated  by 
witness  would  avail  in  equity,  as  a  ground  for 
a  decree  setting  aside  the  deed,  still,  in  a  suit 
at  law,  they  cannot  annul  the  agreement. 

B.  R.  Co.  V.  Stimpson,  14  Pet.  461;  Iron  & 
Xail  Fact.  ▼.  Coming,  1  Blatchf.  472. 

Without  entering  into  any  discussion  of  thn 
.merits  of  the  suit,  in  the  Supreme  Court  of 
Pennsylvania,  it  was  shown  that  it  was  still 
pending;  and  that  said  court,  by  a  receiver, 
had  taken  the  possession  of  the  interest  of  said 
Trimble  in  said  patent  right,  long  before  the 
commencement  of  this  suit. 

Coming  into  question,  collaterally,  in  this 
suit,  comity  requires  that  the  action  of  said 
court  should  not  be  declared  a  mere  nullity  in 
law.  It  was  a  proceeding  in  a  court  of  equity, 
and  partnership  matters  are  properly  cogni- 
zable in  equity.  It  was  a  case  in  a  matter  with- 
in its  jurisdiction.  The  appointment  of  a  re- 
ceiver is  an  ordinary  exercise  of  power,  for  the 
purpose  of  preserving  property,  pending  litiga- 
tion ;  and  it  is  the  province  of  every  court  hav- 
ing possession  of  a  cause,  to  decide  for  itself, 
whether,  upon  the  state  of  case  before  it,  it 
is  expected  to  exercise  the  power.  The  aver- 
ments of  the  bill  presented  a  strong  case  for 
prompt  interference. 

Messrs.  B.  C.  Presstman  and  S.  T.  Wal- 
lis,   for  defendants   in   error: 

The  assignment  of  Aug.  3,  1840,  from  Howe 
to  Trimble,  of  itself,  and  a  fortiori  with  the 
confirmatory  assii^ment  from  Howe^s  adminis- 
trator on  September.  18,  1854,  passed  to  Trim- 
ble a  legal  and  exclusive  right  within  the  ter- 
ritory named,  to  the  patents  original  and  ex- 
tended, which  right  passed  from  Trimble  to 
his  irrantees  by  his  deed  of  May  3,  1861. 

Wilson  V.  Rousseau,  4  How.  646;  Gayler  ▼. 
Wilder.  10  How.  493;  Hartshorne  v.  Day,  19 
How.  220,  15  L.  ed.  611;  Gibson  v.  Cooke,  2 
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Blatchf.  149;  Phelps  y.  Comstock,  4  McLean, 
355;  Case  v.  Redfield,  4  McLean,  526;  Clum  v. 
Brewer,  2  Curt.  506-508;  PitU  v.  Hall,  8 
Blatchf.  201 ;  Hodge  v.  R.  R.  Co.  6  BUtchf.  89. 

See,  also,  MSS.  case  of  Stone  v.  Piper,  de- 
cided by  the  late  Mr.  Justice  Grier,  in  Phila- 
delphia, in  which  the  identical  question  here  in 
dispute  was  the  sole  point  of  controversy,  and 
was  determined  in  favor  oi  the  right  of  Trim- 
ble to  the  benefit  of  the  extension,  and  against 
the  right  of  Daniel  Stone,  under  the  assign- 
ment of  Howe's  administrator. 

The  agreement  between  Trimble  and  Daniel 
Stone,  even  if  it  be  taken  to  contain  the  words 
of  absolute  transfer,  which  are  not  in  the  copy 
filed  with  the  Pennsylvania  bill  in  equity,  did 
not  pass  any  title  which  precluded  the  recov- 
ery of  the  plaintiffs  imder  the  facts  proven  in 
rebutter,  and  put  before  the  jury  by  the  prayer 
of  the  defendants  in  error,  under  which  the 
verdict  was  found.  The  agreement  was  a  pri- 
vate paper,  inter  partes  only,  and  unrecoided 
during  the  lifetime  of  Stone  and  the  term  of 
the  proposed  partnership.  The  stipulated 
transfer  of  one  half  of  the  patent  right  was 
purely  incidental  to  the  partnership,  whidi 
never  went  into  operation,  and  the  paper  itself 
remained  on  the  proof,  in  Stone's  hands,  a  con- 
\  fessed  escrow,  under  which  he  claimed  nothing. 
I  The  whole  proceeding  in  Pennsylvania,  and 
the  receiver's  deed  executed  under  'it,  are  mere 
nullities,  of  no  effect  and  entitled  to  no  re- 
spect. Not  only  was  the  equity  suit  a  sham  on 
its  face,  for  reasons  already  assigned,  but  no 
subpoena  was  issued;  no  publication  made;  no 
notice  whatever  given  or  pretended  to  be  given 
to  the  defendant.  It  was  founded,  moreover, 
on  the  false  and  fraudulent  allegation  that 
Trimble  was  "formerly  of  Philadelphia;"  while 
it  is  distinctly  proven  in  this  case,  that  he 
never  was  at  any  time  a  citizen  or  resident  of 
Pennsylvania.  Neither  had  the  patent  right 
any  locality  in  Pennsylvania,  to  give  a  juris- 
diction from  its  situs,  which  did  not  exist  over 
the  person  of  the  defendant.  It  was  a  mere 
personal  right,  and  even  as  such  it  was  spe- 
cifically exercisable  in  other  States  as  well  as 
in  Pennsylvania. 

The  entire  proceeding,  then,  is  not  only  ex 
parte  but  coram  non  judice  as  to  Trimble, 
whose  assignees  and  co-plaintiffs  were  not  even 
made  parties. 

D'Arcy  v.  Ketchum,  11  How.  165;  Harris  ▼. 
Hardeman,  14  How.  339;  McGoon  v.  Scales 
(ante,  546) ;  Bischoff  v.  Wethered  (ante,  829). 

While  it  is  not  denied  that  an  assignee,  in 
order  to  recover,  where  defense  is  properly 
taken,  must  have  an  exclusive  right;  yet,  if 
the  plaintiff  has  such  exclusive  right  jointly 
with  another,  the  non-joinder  of  that  other  most 
be  pleaded  in  abatement,  as  the  omission  of  t 
proper  co-plaintiff  is  required  to  be,  on  famil- 
iar principles  of  pleading,  in  all  actions  pure- 
ly ex  delicto. 

The  proceeding  in  the  Supreme  Court  of 
Pennsylvania  concedes  throughout  that  Trim- 
ble's interest  covered  the  extended  patent. 
This  admission  is  flatly  made  by  Joseph  Stone 
(administrator  of  Daniel  Stone),  the  complain- 
ant, tl  is  part  of  the  court's  decree  prescrib- 
ing the  form  of  the  receiver's  deed,  and  is  set 
forth  in  that  deed  as  accepted  and  recorded 
by  Burton,  the  purchaser.  And  it  could  not 
have  been  otherwise  on  the  very  showinir  of 
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the  bill,  for  not  only  did  the  complainant  aver 
ithe  non-user  of  the  patent  as  a  ground  of  ir- 
reparable injury  (wnich,  of  course,  could  re- 
fer  only  to  the  extended  patent,  the  original 
-one  haying  expired),  but  he  charged  that  the 
partnership  had  gone  on  until  Trimble  left  it, 
•or  about  Apr.  29,  1861,  which  was  eight  months 
after  the  extension;  the  sole  and  exclusive 
business  of  the  firm,  meanwhile,  being  to  build 
1>ridges,  "Under  and  in  accordance  with  the 
rights  and  privileges  acquired  by  Trimble  from 
Howe,"  and  none  other.  Nor  can  it  be  tolerated 
that  the  plaintiff  in  error,  while  relying  upon 
the  proceeding  in  which  Joseph  Stone,  as  ad- 
ministrator of  Daniel  Stone,  thus  claims  the 
•extension  to  have  been  in  Trimble  and  Daniel 
Stone,  as  partners/ by  virtue  of  their  partner- 
ahip  a^^eement  and  Trimble's  original  rights, 
ahould  still  be  permitted  to  claim  that  the  said 
Joseph  Stone,  as  administrator  of  Howe,  had 
previously  conveyed  the  extension  to  the  same 
Daniel  Stone,  Apr.  1,  1861,  and  had  afterwards 
Tested  it  in  Buiion,  the  vendee  of  the  receiver, 
by  the  deed  of  Mar.  6,  1865,  executed  by  him, 
the  same  Joseph,  in  his  capacity  of  administra- 
tor of  Daniel  Stone,  and  by  virtue  of  his  own 
•deed  to  Daniel,  as  aforesaid. 

All  these  pretended  outstanding  rights  are 
aet  up  by  the  plaintiff -in  error,  a  conceded  and 
aheer  wrong-doer,  to  protect  it  from  the  penal- 
ties of  a  confessed  infringement,  for  which  no 
license  is  claimed  to  have  been  given  it  by  the 
parties  on  whose  rights  it  relies.  It  certainly 
is  entitled  to  no  favorable  constructions. 

Mr.  Justice  Swa3me  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mary- 
land. 

The  controversy  between  the  parties  in 
this  court  is  confined  to  questions  relating  to 
the  title  of  the  defendants  in  error  under  the 
extended  patent  of  August  23,  1860,  alleged  to 
liave  been  infringed  by  the  plaintiffs  in  error. 
The  instructions  given,  and  those  refused  by 
the  court  below,  which  are  brought  under  re- 
Tiew,  must  be  examined  in  the  light  of  the 
facts  which  the  bill  of  exceptions  discloses. 
Before  proceeding  to  consider  the  main  ques- 
tions in  the  case,  we  deem  it  proper  to  dispose 
•of  others  arising  upon  the  record  in  regard  to 
which  we  have  found  no  difficulty  and  enter- 
tain no  doubt. 

The  deed  of  Isaac  R.  Trimble  of  the  30th  of 
May,  1861,  conveyed  all  his  rights  imder  the 
patent,  whatever  they  may  have  been,  to  the 
grantees  in  that  instrument.  If  his  tile  was 
sufficient,  theirs  is  so.  This  was  not  oontro- 
Terted  by  the  counsel  for  the  plaintiffs  in  er- 
ror, and  needs  no  further  remark. 

The  assignment  of  the  11th  of  June,  1864,  to 
Aaron  E.  Burton,  made  by  John  E.  Shaw,  as 
377*1  receiver  appointed  in  the  *case  in  equity 
in  the  Supreme  Court  of  Pennsylvania,  where- 
in Joseph  Stone,  administrator  of  Daniel 
Stone,  was  complainant,  and  Isaac  R.  Trimble 
defendant,  was  a  nullity,  and  as  such  mav  be 
laid  out  of  view.  Looking  into  the  record  we 
find  no  evidence  of  the  issuing  of  any  process 
against  Trimble,  or  that  he  was  notified  of  the 
penden^  of  the  suit  by  publication  or  other- 
wise. It  does  not  appear  that  there  was  any 
step  whatever  taken  to  bring  him  before  the 
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court.  The  entire  proceeding  as  disclosed, 
was  coram  non  judice  and  void.  It  may  be 
added  that  Trimble's  deed  to  his  co-plaintiffs 
was  prior  in  date  to  the  filing  of  the  bill,  and 
that  the  title  of  the  grantees  in  that  deed 
could  not  be  affected  by  a  proceeding  to  which 
they  were  not  parties. 

If  Trimble,  at  the  date  of  that  deed,  held 
the  title  under  the  extended  patent,  which  the 
defendants  in  error  insist  he  had,  the  deed  of 
confirmation  to  him  from  Howe's  administra- 
tor, of  the  18th  of  September,  1854,  touching 
the  patent  of  1846,  extended  by  the  one  in  ques- 
tion, was  inoperative  and  useless.  It  was  re- 
ferred to  in  the  aigument,  as  showing  the  con- 
struction put  by  the  parties  upon  the  deed 
of  Howe  to  Trimble  of  the  9th  of  July,  1844. 
Where  there  is  doubt  as  to  the  proper  con- 
struction of  an  instrument,  this  feature  of 
the  case  is  entitled  to  great  consideration. 
But  where  its  meaning  is  clear  in  the  eye  of 
the  law,  the  error  of  the  .parties  cannot  control 
its  effect.  In  this  view  of  the  subject,  con- 
ceding that  Trimble  took  this  conveyance,  not 
out  of  abundant  caution  and  to  solve  in  his 
favor  a  doubt  which  might  otherwise  possibly 
arise  against  him,  but  because  he  deemed  it 
necessary  to  give  him  a  title  which  he  did  not 
already  possess,  his  legal  rights  in  this  contro- 
versy are  just  what  &iey  would  have  been  if 
that  instrument  had  not  been  executed. 

If  the  construction  given  to  the  deed  of 
Howe  by  the  counsel  for  the  defendants  in  er- 
ror be  correct,  and  no  part  of  the  tit)e  vested 
in  Trimble  by  that  deed  passed  to  Daniel 
Stone  by  the  agreement  of  the  30th  of  Septem- 
ber, 1846,  between  him  and  Trimble,  as  the 
counsel  for  the  defendants  in  error  insist, 
there  was  nothing  for  the  deed  of  Howe's 
'administrator  to  Stone  of  the  1st  of  [*374 
April,  1861,  nor  for  the  deed  of  Stone's  ad- 
ministrator of  Biarch  6,  1865,  to  Burton,  to 
operate  upon,  and  both  of  them  were  also  with* 
out  effect  upon  the  rights  of  the  parties  In 
this  litieation. 

This  brings  us  to  the  examination  of  the 
deed  of  Howe  to  Trimble,  and  of  the  agree- 
ment between  Trimble  and  Stone.  They  are 
the  hinges  upon  which  the  controven^  turns. 
The  stress  of  the  argument  on  both  sides  was 
properly  confined  to  these  subjects  in  their 
several  aspects  of  fact  and  of  law. 

The  deed  from  Howe  recites  that  he  had  ob- 
tained from  the  United  States  two  patents  for 
new  and  useful  improvements  in  the  construc- 
tion of  truss  bridges  and  other  structures,  one 
dated  on  the  10th  of  Jnly,  the  other  on  the  3d 
of  August,  in  the  year  1840.  The  instrument 
is  a  deed  poll.  After  setting  out  the  consider- 
ation, it  proceeds  as  follows:  "I  have  as- 
signed, sold,  and  set  over,  and  do  hereby  as- 
sign, sell  and  set  over,  all  the  right,  title  and 
interest  which  I  have  in  said  invention,  as  se- 
cured to  me  by  said  letters  patent,  and  also 
all  right,  title  and  interest  which  may  be  se- 
cured to  me  for  alterations  and  improvements 
on  the  same  from  time  to  time,  for,  to  and  in 
the  following  States,  viz.,"  etc.,  .  .  .  "the 
same  to  be  held  and  enjoyed  by  the  said  I.  R. 
Trimble  for  his  own  use  and  behoof,  and  for 
the  use  and  behoof  of  his  legal  representatives 
to  the. full  end  of  the  term  for  which  said  let- 
ters patent  are  or  may  be  granted,  as  fully 
and  entirely  as  the  same  would  have  been  h<>1d 
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and  enjoyed  by  me  had  this  assignment  and 
sale  not  nave  been  made."  A  careful  analysis 
of  these  provisions  eliminates  the  following  re- 
sults: Uowe  assigns  to  Trimble  all  his  title 
and  interest  in  the  inventions  secured  to  him 
by  the  two  patents  mentioned,  in  respect  to  the 
territory  specified,  and  also  all  the  right  and 
title  which  should  be  secured  to  him  for  alter- 
ations and  improvements  in  the  inventions, 
from  time  to  tmie  thereafter,  for  the  same 
territory,  to  be  held  and  enjoyed  by  Trimble 
to  the  full  end  of  the  terms  for  which  patents 
had  been  theretofore,  or  might  be  thereafter, 
cranted,  in  all  respects  as  they  would  have 
been  held  and  enjoyed  by  the  assignor  if  the 
assi^ment  had  not  been  made. 
379*]  *The  language  employed  is  very  broad. 
It  includes  alike  the  patents  which  had  been 
issued  and  all  which  might  be  issued  there- 
after. No  discrinmation  is  made  between 
those  for  the  original  inventions  and  those  for 
alterations  and  improvements,  nor  between 
those  which  were  firsf  issues  and  those  which 
were  re-issues  or  renewals  and  extensions.  The 
entire  inventions  and  all  alterations  and  im- 
provements, and  all  patents  relating  thereto, 
whensoever  issued,  to  the  extent  of  the  terri- 
tory specified,  are  within  the  scope  of  the 
terms  employed.  No  other  construction  will 
satisfy  them.  Upon  the  fullest  consideration 
we  have  no  doubt  such  was  the  meaning  and 
intent  of  the  parties. 

The  effect  of  such  a  contract,  we  think,  has 
been  settled  by  this  court  in  Gayler  v.  Wilder, 
10  How.  477.  Fitzgerald,  the  inventor,  before 
the  patent  was  issued,  assigned  his  entire  right 
to  Enos  Wilder.  The  assignment  contained  a 
request  that  the  patent  should  be  issued  to  the 
assignee,  and  was  duly  recorded  in  the  Patent 
Office.  This  brought  the  case  within  the 
terms  of  the  6th  section  of  the. Act  of  1836. 
Fitzgerald  made  no  assignment  after  the 
patent  was  issued  to  him.  Enos  Wilder,  his 
assignee,  assigned  to  Benjamin  Wilder,  who 
was  the  plaintiff  in  the  action.  The  defend- 
ants insisted  that  Enos  Wilder  had  not  the 
legal,  but  only  an  equitable  title.  Upon  the 
question  whether  an  assignment  subsequent  to 
the  issuing  of  the  patent  was  necessary  to  pass 
the  former  to  the  assignee,  this  court  said: 
"We  do  not  think  the  Act  of  Congress  requires 
it,  but  that  when  the  patent  issued  to  Fitz- 
gerald, the  legal  right  to  the  monopoly  and 
the  property  it  created  was,  by  the  operation 
of  the  assignment  then  on  record,  vested  in 
Wilder."  iSie  argument  which  controlled  the 
judgment  of  the  couH  may  be  thus  stated: 
Fitzgerald  had  an  inchoate  right  at  the  time 
of  the  assignment,  the  invention  being  then 
complete  and  the  specification  prepared.  It 
appeared,  by  the  language  of  the  assignment, 
that  it  was  intended  to  operate  upon  the  per- 
fect leirol  title,  which  he  then  had  a  lawful 
380*]  right  to  obtain,  'as  well  as  upon  the 
inchoate  right  which  he  then  possessed.  There 
was  no  sound  reason  for  defeating  the  inten- 
tion of  the  parties  by  restricting  the  assign- 
ment to  the  latter  interest,  and  compeiln$;  the 
parties  to  execute  another  transfer,  unless  the 
Act  of  Confijress  required  it,  whi^h.  in  the 
opinion  of  the  court,  it  did  not.  The  Act  of 
1836  declares  that  every  patent  shall  be  as- 
signable in  law.  The  thinar  to  be  assigned  i« 
not  the  mere  parchment  on  which  the  grant  is 
95a 


written,  but  the  monopoly  which  the  grant 
confers — ^the  right  of  propertjr  which  it  cre- 
ates. "And  when  the  pa^  has  acquired  an 
inchoate  right  to  it,  and  the  power  to  make 
that  ri^ht  perfect  and  absolute  at  hia  pleasure^, 
the  assignment  of  his  whole  interest,  whether 
executed  before  or  after  the  patent  issuttl,  i» 
equally  within  the  provisions  of  the  Act  of 
Congress."  We  concur  in  these  views.  The 
rule  laid  down  is  the  law  of  this  tribunal 
upon  the  subject.  There  the  patent  was  an 
original  one;  here  it  is  an  extension.  The 
question  before  us  arises  under  the  11th  and 
18th  sections  of  the  Act  of  1836.  But  the 
arguments  which  controlled  the  decision  in 
that  case  apply  in  this  with  equal  force.  The 
same  considerations  are  involved  in  both. 
There  is  no  substantial  ground  of  distinction. 
The  application  of  the  same  principle  to  the 
assignment  of  an  extended  patent,  made  be* 
fore  the  extension,  is  an  inevitable  oorrollary 
from  the  reasoning  and  ruling  of  the  court. 
Without,  in  effect,  overruling  that  adjudication^ 
we  cannot  hold  that  Trimble  had  not  a  legal  title 
under  the  extended  as  well  as  under  the  original 
patent.    In  our  judgment  he  had  such  a  title. 

In  this  connection  our  attention  has  been 
called  by  the  counsel  for  the  plaintiffs  in  er- 
ror to  Wilson  V.  Rousseau,  4  How.  682,  and 
several  other  cases.  None  of  them  turned  upon 
the  question  we  have  been  ocmsidering,  and 
neither  of  them  contains  anything  in  conflict 
with  the  proposition  established  by  Gayler  t. 
Wilder. 

It  remains  to  consider  the  contract  between 
Trimble  and  Daniel  Stone. 

*It  recites  the  agreement  between  [*38z 
Trimule  and  Howe,  and  the  pavments  thereby 
stipulated  to  be  made  by  Trimble.  Stone  cove- 
nants to  pay  one  half  of  the  installments  still 
unpaid  as  they  should  mature. 

This  clause  follows: 

"And  the  said  Isaac  R.  Trimble,  in  consid- 
eration of  the  said  payments,  promises  and 
■agreements  on  the  part  of  the  said  Daniel 
Stone  as  aforesaid,  for  and  on  the  part  of  him- 
self, the  said  Isaac  R.  Trimble,  and  his  heirs» 
executors  and  administrators,  covenants  and 
agrees,  and  by  these  presents  doth  covenant 
and  agree,  to  sell  and  transfer,  and  doth  here- 
by sell  and  transfer,  imto  the  said  Daniel 
Stone,  his  heirs,  executors  and  administrators* 
the  one  equal  moiety  or  half  part  of  all  the 
right,  title,  claim,  and  interest  of  him,  the 
said  Isaac  R.  Trimble,  of,  in  and  to  the  patent 
right  aforesaid,  which  he  purchased  as  afore- 
said of  the  said  William  Howe,  the  sale  here- 
tofore made  to  Reading  excepted." 

A  copartnership  between  the  parties  in  the 
business  of  building  bridges  under  Howe's  pat- 
ents was  then  entered  into,  and  it  was  agreed 
that  if  either  party  should  at  any  time  desire 
a  dissolution,  Trimble  should  name  a  sum 
which  he  would  be  willing  to  give  or  take  for 
a  moiety  of  the  rights  which  he  acquired  from 
Howe,  including  the  payments  to  Howe,  and 
that  Stone  should  thereupon  decide  whether 
he  would  buy  or  sell.  It  was  further  provided 
that  the  copartnership  might  be  dissolved 
at  the  expiration  of  six  months  after  notice 
by  either  party. 

Trimble  was  examined  as  a  witness,  and  tes- 
tified as  follows:  Stone  never  made  any  of 
the  payments  which  he  was  required  to  make 
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hj  the  oontraet.  67  oommon  consent  of  the 
parties,  the  contract  never  went  into  operation 
hi  any  way,  because  Stone  was  unable  to  com- 
ply with  any  of  his  engagements.  Trknble 
was  compelled  to  pay,  and  did  pay,  the  full 
amount  of  the  installments  still  due  on  his 
-contract  with  Howe.  Stone  during  his  life- 
time never  claimed  any  right  under  the  con- 
tract; but,  on  the  contrary,  always  recognized 
Trimble's  exclusive  right  to  the  interest  re- 
ferred to  in  the  agreement,  and  acted  as  Trim- 
38a*]  ble's  agent  in  building  •bridges,  under 
a  power  of  attorney,  paying  Trimble  a  part  of 
the  profits  for  the  privilege.  There  was  no 
other  evidence  on  the  subject.  Trimble's  testi- 
mony was  uncontradicted. 

The  agreement  was  recorded  in  the  Patent 
Office  on  the  27th  of  Julv,  1864,  after  Stone's 
death,  and  more  than  eighteen  years  after  the 
date  of  its  execution. 

The  words,  "and  do  hereby  sell  and  trans- 
fer." found  in  the  copy  from  the  Patent  Office, 
which  was  used  in  evidence  in  the  court  below, 
are  not  in  the  copy  annexed  to  the  bill  filed  in 
the  Supreme  Court  of  Pennsylvania.  But,  con- 
ceding that  they  were  in  the  contract  as  exe- 
cuted, and  that  the  contract  had  the  same  ef- 
fect in  transferring  to  Stone  a  moiety  of  Trim- 
ble's rights  and  interests,  which  Trimble's  con- 
tract with  Howe  had  in  transferring  the  whole 
to  Trimble,  then  a  question  arose  for  the  jury 
as  to  the  effect  of  the  facts  disclosed  in  Trim- 
ble's testimony.  Upon  the  trial  the  court,  at 
the  request  of  the  plaintiffs,  charged  the  jury 
in  effect,  that  if  they  found  the  facts  to  be  as 
testified  by  Trimble,  the  contract  between 
Trimble  and  Stone  "was  not  to  be  regarded  as 
passing  any  title  to  Stone,  which  the  defend- 
ant was  entitled  to  set  up  in  connection  with 
any  other  evidence  in  the  cause  as  a  bar  to 
the  right  of  the  plaintiffs  to  recover,"  provid- 
ed they  found  also  the  execution  and  delivery 
of  Trimble's  deed  to  his  co-plaintiffs.  To  this 
instruction  the  plaintiffs  in  error  excepted. 

If  the  facts  were  as  alleged  by  Trimble,  his 
contract  with  Stone  was  stillborn.  It  never 
had  any  vitality.  Neither  the  leffal  repre- 
sentative of  Stone  nor  anyone  in  privity  with 
him  asserts  its  validity  in  this  litigation.  It 
is  vicariousJy  put  forward  by  the  plaintiffs  in 
error.  They  seek  to  give  it  life  ana  vigor,  and 
invoke  its  aid  for  their  protection. 

If  a  deed  of  real  estate  be  executed  and  re- 
corded, prima  facie  it  conveys  the  legal  title; 
but  if  it  be  shown  it  was  not  delivered,  that 
destroys  its  effect.  Maynard  v.  Maynard,  10 
Hass.  456.  A  judgment  may  be  assigned  with- 
out written  evidence  of  the  transfer.  Ford  v. 
383*)  Stuart,  19  Johns.  342.  A  party  'may 
waive  a  constitutional  provision  which  applies 
in  his  favor.  Baker  v.  Bramin,  6  Hill,  48. 
Traud  or  mistake  in  the  execution  of  a  deed 
may  be  shown  at  law.  Hartshorn  v.  Day,  19 
How.  223,  15  L.  ed.  612.  The  most  solemn  con- 
tracts under  seal,  where  tne  Statute  of  Frauds 
is  not  involved,  may  be  changed  or  abrogated 
by  a  new  parol  agreement,  express  or  implied; 
and  a  contract  within  the  statute  may  be 
taken  out  of  it  by  the  conduct  of  the  parties. 
Emerson  v.  Slater.  22  How.  41,  16  L.  ed.  365. 
If  Stone's  administrator  were  to  sue  Trimble, 
and  the  facts  should  be  established  as  Trimble 
alleged  t^em  to  be,  the  action  would  be  barred 
by  estoppel  in  pais.  We  thiuK  the  instruction 
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was  correct,  and  that  it  properly  submitted 
this  part  of  the  case  to  the  jury. 

The  plaintiffs  in  error  submitted  eight  pray- 
ers for  instructions.  The  2d,  3d,  4th,  5th,  6tb 
and  8th  were  refused.  The  refusal  was  except- 
ed to.  Some  of  the  points  which  they  present 
were  not  insisted  upon  in  the  argument  at  the 
bar.  The  others  are  sufiiciently  answered  by 
what  has  already  been  said. 

We  find  no  error  in  the  reoord,  and  the  judg- 
ment below  is  affirmed. 


*BRANCH  T.  MASTERSON,  Assignee   [*4x6 
of  John    H.  Hemdon,  Appt., 

v. 
VOLNEY  E.  HOWARD  et  al. 

(See  S.  C.  10  Wall.  416-418.) 
Parties  in  writ  of  error  or  appeaL 

Where  the  Judgment  or  decree  is  Joint,  all  the 

Barties  against  whom  it  is  rendered  must  Join  In 
lie  writ  of  error  or  appeal,  or  it  will  be  dismissed. 
Where  one  of  the  parties  fails  to  appear,  or  if 
appearing,  refuses  to  Join  on  written  notice  and 
due  service,  the  court  may  on  that  ground  grant 
an  appeal  to  the  party  who  prays  for  it,  as  to 
his  own  interest. 

[No.  66.] 

Argued  Nov.  28,  1870.    Decided  Dec.  12,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed   States    for    the    Western    District    of 
Texas. 

The  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Texas,  sitting  with  circuit  powers, 
by  the  appellees'  intestate,  for  perfecting  title 
to  certain  lands.  A  decree  having  been  en- 
tered in  his  favor  against  S.  A.  Maverick  and 
John  H.  Hemdon,  Uie  said  Hemdon  took  an 
appeal  to  this  court,  alleging  in  his  petition 
therefor  that  "His  co-defendant,  Maverick,  re- 
fuses to  prosecute  this  appeal  with  him." 

The  case  is  further  stated  by  the  court. 

Messrs.  J.  W.   Harris   and  W.   W.  Bojrce, 
for  appellant. 
.  Mr.  P.  Phillips,  for  appellees: 

Tliis  is  a  joint  decree  against  the  two  de- 
fendants.   Cfl^  Hemdon  alone  take  an  appeal  T 

In  the  case  of  Williams  v.  6k.,  11  Wl&eat. 
414,  which  was  a  writ  of  error  sued  out  by  one 
defendant  to  a  joint  judgment  against  three* 
the  writ  was  dismissed. 

In  the  case  of  Owings  v.  Kincannon,  7  Pet. 
402,  which  was  an  appeal,  this  court  held 
that,  as  the  Act  of  1803  subjected  appeals  to 
the  same  rules,  regulations  and  restrictions  at 
are  prescribed  by  law  in  cases  of  writ  of  error, 
it  followed  that  the  same  parties  should  prose- 
cute the  appeal  as  would  be  necessary  in  a 
writ  of  error. 

This  is  not  only  the  requirement  of  the 
statute,  but  also  follows  the  general  usage  of 
chancery,  to  make  a  final  decree  binding  on 
all  the  parties. 

Owings  V.  Kincannon,  7  Pet.  402;  Wilson 
V.  Ins.  Co.  12  Pet.  140. 

A  proceeding,  in  which  Maverick  would  be 
entitled  to  be  heard  as  to  this  matter,  is  neces- 
sary. 

Todd  V.  Daniel,  16  Pet.  S23. 

Nora. — Parties  necessary  on  error  or  appeal  to 
Federal  Supreme  Court — see  note.  66  L.B.A..  8^4. 
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Mr.  JuBtioe  Miller  delivered  the  opinion  of 
the  court: 

It  is  objected  by  the  appellee,  that  there  is 
no  valid  appeal  iii  this  case,  because  the  de- 
cree being  a  joint  decree  against  Hemdon  and 
Maverick,  Hemdon  alone  has  asked  for  an 
appeal. 

A  careful  examination  of  the  record  satisfies 
us  that  the  decree  is  a  joint  decree,  and  the  ap- 
peal is  clearly  taken  by  Hemdon  alone. 

It  is  the  established  doctrine  of  this  court 
4x7*]  that  in  cases  at  *law,  where  the  judg- 
ment is  joint,  all  the  parties  against  whom  it 
is  rendered  must  join  in  the  writ  of  error; 
and  in  chancery  cases,  all  the  parties  against 
whom  a  joint  decree  is  rendered  must  join  in 
the  appeal,  or  th^  will  be  dismissed.  There 
are  two  reasons  for  this:  1.  That  the  suc- 
cessful party  may  be  at  liberty  to  proceed  in 
the  enforcement  of  his  judgment  or  decree 
against  the  parties  who  do  not  desire  to  have 
it  reviewed.  2.  That  the  appellate  tribunal 
shall  not  be  required  to  decide  a  second  or 
third  time  the  same  question  on  the  same 
record.  Williams  v.  Bk.  U.  S.  11  Wheat.  414; 
Owings  V.  Kincannon,  7  Pet  890;  Wilson  v. 
Ins.  Co.  12  Pet.  140. 

In  the  case  first  dted  the  court  says  that 
where  one  of  the  parties  refuse  to  join  in  a 
writ  of  error,  it  is  worthy  of  consideration 
whether  the  other  may  not  have  remedy  by 
summons  and  serverance;  and  in  the  case  of 
Todd  V.  Daniel,  16  Pet.  521,  it  is  said  distinct- 
ly that  such  is  the  proper  course.  This  remedy 
is  one  which  has  fallen  into  disuse  in  modern 
practice,  and  is  unfamiliar  to  the  profession, 
but  it  was,  as  we  find  from  an  examination  of 
the  books,  allowed  generally,  when  more  than 
one  person  was  interested  jointly  in  a  cause  of 
action  or  other  proceeding,  and  one  of  them 
refused  to  participate  in  the  legal  assertion  of 
the  joint  rights  involved  in  the  matter.  In  such 
case  the  other  party  issued  a  writ  of  summons, 
by  which  the  one  who  refused  to  proceed  was 
broiu^ht  before  the  court,  and  if  he  still  re- 
fused, an  order  or  judgment  of  severance  was 
made  by  the  court,  whereby  the  party  who 
wished  to  do  so  could  sue  alone.  One  of  the 
effects  of  this  judgment  of  severance  was  to 
bar  the  party  who  refused  to  proceed,  from 
prosecuting  the  same  right  in  another  action, 
as  the  defendant  could  not  be  harassed  by  two 
separate  actions  on  a  joint  obligation,  or  on 
account  of  the  same  cause  of  action,  it  being 
joint  in  its  nature.  Brooke's  Abr.  art.  238, 
tit.  Sev.  and  Sum.;  2  Rolle's  Abr.  488,  same 
title;  Arch.  Civ.  PI.  54;  Tidd,  Pr.  129,  1136, 
1169.  This  remedy  was  applied  to  cases 
4x8*]  *of  writs  of  error  when  one  of  the  plain- 
tiffs refused  to  join  in  assigning  errors,  and 
in  principle  is  no  doubt  as  applicable  to  cases 
where  there  is  a  refusal  to  join  in  obtaining  a 
writ  of  error  or  in  an  appeal.  The  appellant 
in  this  case  seems  to  have  been  conscious  that 
something  of  the  kind  was  necessary,  for  it 
is  alleged  in  his  petition  to  the  circuit  court 
for  an  appeal,  that  Maverick  refused  to  prose- 
cute the  appeal  with  him. 

We  do  not  attach  importance  to  the  techni- 
cal mode  of  proceeding  called  summons  and 
severance.  We  should  have  held  this  appeal 
good  if  it  had  appeared  in  any  way  by  the 
record  that  Maverick  had  been  notified  in 
writing  to  appear,  and  that  he  had  failed  to  | 
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appear,  or,  if  appearing,  had  refused  to  joiiL. 
But  the  mere  allegation  of  his  refusal,  in  th^ 
petition  of  appellant,  does  not  prove  thi8» 
We  tbink  there  should  be  a  written  notice  and 
due  service,  or  the  record  should  show  his  ap> 
pearance  and  refusal,  and  that  the  court  on  that 
ground  granted  an  appeal  to  the  party  who^ 
prayed  for  it,  as  to  his  own  interest.  Such  a 
proceeding  would  remove  the  objections  made- 
to  permitting  one  to  appeal  without  Joining 
the  other,  tmit  is,  it  would  enable  the  court 
below  to  execute  its  decree  so  far  as  it  could 
be  executed  on  the  party  who  refused  to  join,, 
and  it  would  estop  thu  party  from  brinffing^ 
another  appeal  for  the  same  matter.  The 
latter  point  is  one  to  whidi  this  court  has  al* 
wavs  attached  much  importance,  and  it  haa 
strictly  adhered  to  the  rule  under  which  this- 
case  must  be  dismissed,  and  also  to  the  general 
proposition  that  no  decree  can  be  appealed 
from  which  is  not  final  in  the  sense  of  dis- 
posing of  the  whole  matter  in  controversy*, 
so  far  as  it  has  been  possible  to  adhere  to  it 
without  hazarding  the  substantial  rights  of 
parties  interested.  We  dismiss  this  appeal 
with  the  less  regret  as  there  is  still  time  to- 
obtain  another  on  proceedings  not  liable  to- 
the  objection  taken  to  this. 

It  is  ordered,  accordingly,  that  this  appeal 
be  dismissed. 


UNITED  STATES,  Appt, 

V. 

THE  HEIRS  OP  JUAN  BAUTISTA  VIQIW 

Deceased,  et  aL 

(See  S.  C.  10  Wall.  423^27.) 

Right  of  appeal,  how  secured— order,  nunc  pr» 
tunc — effect  of  delay. 

A  prayer  for  an  appeal  made  in  due  time,  al* 
tboagh  not  granted  at  the  time  by  the  conrV 
secures  the  nffht  of  appeal  and  no  delay  by  thm- 
court  in  its  allowance  can  linpalr  It 

An  order  for  an  allowance  or  an  appeal  may  Im- 
made  nunc  pro  tunc. 

When  delay  In  perfectlus  the  appeal  is  accoonteft 
for,  motion  to  dismiss  will  be  denied. 

[No.  217.] 
Argued  Dec.  9,  1870.        Decided  Dec.  12,  187(L 

APPEAL  from  the  Supreme  Court  of  th» 
Territory  of  New  Mexico. 

On  motion  to  dismiss. 

The  petition  in  this  case  was  filed  in  the  Su- 
preme Court  of  the  Territory  of  New  Mexico^ 
by  the  appellees,  for  confirmation  of  title  to 
certain  lands.  Judgment  having  been  given 
for  the  petitioners  in  that  court,  the  defend- 
ants tooK  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  J.  S.  watts  and  T.  £wing»  Jr^ 
for  appellees. 

Messrs.  A.  T.  Akerman,  Atty-Gen.,  and  C 
H.  Hill,  Asst.  Atty-Gen.,  and  J.  A.  WUls,  for 
appellant. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion  to  dismiss  an  appeal  takes. 
on  the  part  of  the  United  States. 

The  suit  was  brought  by  Vigil  and  others,  to> 
recover  a  parcel  of  land  in  New  Mexico  under 
a  special  Act  of  Congress,  passed  June  2U 
1860.  which  gave  the  right  of  appeal  to  either 
party,  if  asked  for  wiUiin  one  year  Tfom  th« 
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rendition  of  the  judgment.  A  judgment  was 
rendered  against  the  United  States  in  the 
court  below,  from  which  an  appeal  was  sought 
to  be  taken.  The  only  question  is  as  to  its 
regularity.  It  is  claimed  on  the  part  of  the 
Gk>vemment  that  the  appeal  was  pcayed  for  by 
the  United  States  District  Attorney  in  court 
at  the  time  the  judnnent  was  rendered,  name- 
ly :  at  the  January  Term,  1867,  and  was  grant- 
ed; but  that  the  clerk,  for  some  unexplained 
reason,  neglected  to  make  an  entry  of  the  same 
in  the  minutes. 

This  omission  of  the  clerk  does  not  appear 
to  have  been  discovered  by  the  district  attorney 
until  January  Term,  1869.  In  the  meantime, 
this  officer  in  the  Territory  had  retired  from 
the  office,  and  when  the  <»nission  was  brought 
to  his  notice  by  his  successor  he  expressed  His 
surprise  and  stated  that  he  not  only  prayed 
425*]  for  the  appeal,  but  charged  the  clerk  *to 
mike  the  entry  and,  as  he  believes,  gave  him 
a  memorandum  to  that  effect. 

As  soon  as  the  omission  came  to  the  knowl- 
edge of  his  successor,  he  made  an  application 
to  the  court  below  to  amend  the  record,  so  that 
it  might  appear  that  the  appeal  had  been 
prayed  for,  according  to  the  ^ct  at  the  term 
in  which  the  judgment  was  rendered. 

The  court  granted  the  application  and  or- 
dered that  an  entry  be  made  nunc  pro  tunc  of 
an  appeal  in  the  cause,  asked  for  at  the  Janu- 
ary Term,  1867,  and  that  the  same  be  granted. 
This  action  of  the  court  below  completed  the 
appeal,  and  we  think  it  was  well  sustained  by 
the  proofs  before  them. 

The  practice  may  be  admitted  (Castro  v.  U. 
S.  3  Wall.  46,  18  L.  ed.  163;  Edmonson  v. 
Bloomshire,  ante,  91),  but  there  are  excep- 
426*]  tions  to  the  'rule.  U.  S.  v.  Gomez,  3 
Wall.  762,  18  L.  ed.  215,  is  an  instance.  There 
the  proceedings  on  the  appeal  had  been  sus- 
pended for  the  purpose  of  a  motion  in  the 
court  below  to  set  it  aside,  and  the  clerk  also 
had  refused  to  return  and  file  the  transcript. 
These  facts  were  regarded  as  a  sufficient  ex- 
cuse for  the  delay  in  filing  the  record  in  this 
court  at  a  subsequent  term.  U.  S.  ▼.  Booth, 
21  How.  512,  16  t.  ed.  172,  had  already  estab- 
lished an  exception.  That  was  the  case  of  a 
writ  of  error  and  the  clerk  had  refused  to  re- 
turn or  file  the  transcript,  which  occasioned 
the  delay. 

The  same  principle  was  adopted  in  the  case 
of  Alviso  V.  U.  S.  6  Wall.  457,  18  L.  ed.  721. 
The  case  had  been  dismissed  at  the  December 
Term,  1860,  for  want  of  a  citation.  A  motion 
was  made  at  the  succeeding  term  to  re-instate 
it  upon  the  docket  on  the  production  of  proof 
that  a  citation  had  been  signed  by  the  judge 
and  served  on  the  United  States  District  At- 
torney in  due  time.  Objection  was  taken  that 
the  proof  came  too  late,  ;  s,  according  to  the 
settled  practice  of  the  court,  the  motion  to  re- 
instate must  be  made  at  the  same  term  at 
which  the  motion  to  dismiss  was  granted. 
But  it  appearing  from  the  proofs  that  the 
clerk's  office,  where  the  records  were  kept,  and 
been  partially  destroyed  by  fire  in  July,  1866, 
which  occasioned  great  confusion  and  some 
loss  of  the  papers,  the  court  regarded  the  facts 
as  affording  a  sufficient  excuse  for  the  delay. 

Now,  in  the  case  before  us  the  fault  of' the 
clerk  in  not  entering  the  prayer  for  the  appeal 
10  Wall. 


has  mainly  occasioned  the  delay  in  perfecting 
it.  It  is  true  the  vigilance  of  the  United 
States  District  Attorney  might  have  corrected 
the  error,  but,  unfortunately,  he  labored  under 
the  conviction  that  the  appeal  had  been  prayed 
for,  and  allowed,  at  the  time  the  judgment 
was  rendered,  and  that  nothing  was  left  to  be 
done  but  the  return  and  filing  of  the  transcript 
by  the  clerk,  and  was  not  undeceived  till  his 
attention  was  called  to  the  case  by  his  suc- 
cessor. 

This  neglect  of  duty  by  the  clerk  and  in- 
attention of  the  •district  attorney  led  to  [^427 
the  necessity  of  a  motion  to  the  court  to  amend 
the  record,  so  as  to  make  it  appear  thereon 
that  the  proper  steps  had  been  taken  in  due 
time  to  secure  an  appeal  on  the  part  of  tlie 
Government.  The  prayer  for  an  appeal  in  due 
time,  although  not  granted  then  by  the  court, 
secures  this  right,  and  no  delay  by  the  couit  in 
its  allowance  can  impair  it.  The  order  nunc 
pro  tunc  contains  the  allowance.  It  is  true 
some  considerable  delay  has  taken  place  in 
perfecting  this  appeal,  but  the  court  is  of 
opinion  that  it  has  been  sufficiently  accounted 
for  from  the  facts  and  circumstances  appear- 
%ing  on  the  face  of  the  record.  The  Govern- 
ment is  obliged  to  trust  the  conduct  of  cases, 
in  remote  parts  of  the  country,  to  subordinate 
agents,  and  the  distance  in  the  present  in-^ 
stance  is  so  great  from  the  seat  of  government 
that  a  very  considerable  lapse  of  time  is  re- 

auired  to  communicate  with  the  head  of  the 
epartment.  In  such  cases  some  indulgence 
must  be  extended  to  the  officers  thus  engaged,, 
and  this  difficulty  of  communication  should  be 
taken  into  consideration  in  determining  the 
question  of  delay  in  conducting  the  legal  pro- 
ceedings of  the  Government. 

The  want  of  a  citation  was  mentioned  on  the 
argument  as  another  ground  of  dismissal,  but 
the  answer  is,  the  appeal  was  taken  In  open 
court  at  the  term  in  which  the  judgment  was 
rendered.  In  such  cases  no  citation  is  neces- 
sary. 
Motion  denied. 


THE  RUTLAND  MARBLE  COMPANY,  Appt,. 

▼. 

WILLIAM  Y.  RIPLEY  et  al.| 

and 

WILLIAM  Y.  RIPLEY  et  al.,  Appts., 

THE  RUTLAND  MARBLE  COMPANY. 

(See  S.  C.  10  Wall.  33^363.) 

Suit  in  equity  by  partner — annulling  contract 
— insufficient  grounds  for — specific  perform- 
ance, when  not  decreed — adequate  legal  rem- 
edy— contract  construed. 


A  court  of  equity  will  Interfere  by  Injunction  to 
restrain  one  partner  from  violating  the  rights  of 
his   copartner. 

That  one  party  to  an  executory  contract  partlr 
executed  has  violated  his  engagements.  Is  general- 
ly no  sufficient  reason  for  a  decree  by  a  court  of 
equity,  at  the  suit  of  the  other  party,  that  the 
contract  shall  be  annulled. 


2 


Non. — Specific  performance  of  contracts  re* 
ulring  performance  of  continuous  acts — see  note» 
9    C.    C.   A.    103. 
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Nor  if  it  any  reason  for  rescinding  the  contract, 
that  it  has  become  more  burdensome  than  was 
anticipated  in  its  operation  upon  the  complainants. 

A  decree  for  a  specific  performance  will  not  be 
made  in  fayor  of  a  party  who  has  himself  been  in 
default. 

A  personal  contract  to  deliyer  marble  of  certain 
kinds  and  in  blocks  of  a  kind,  being  for  a  per- 
petual supply  of  marble,  will  not  be  enforced  by 
decree  of  specific  performance. 

When  a  contract  is  incapable  of  being  enforced 
af;alD8t  one  party,  that  party  is  equally  incapable 
of  enforcing  it  speciflcally  against  the  other. 

Nor  will  specific  performance  be  decreed  where 
the  party  who  asks  for  it  has  an  entirely  adequate 
remedy,  proTlded  by  the  reseryation  in  his  deed 
and  by  tne  contract  itself. 

A  reservation  in  a  deed  of,  and  an  agreement 
for,  all  the  marble  from  the  land  that  the  grantor 
might  want. to  manufacture,  is  not  a  grant  of  an 
ezdusive   right. 

[No8.  42,  43.] 

Argued  Nov.  16,  1870.    Decided  Dec.  19,  1870. 

APPEAli  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Vermont. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  Rutland  Marble  Company,  for 
an  injunction  against  interference  with  its  use 
of  a  certain  marble  quarry,  and  for  the  rescis- 
sion of  a  certain  contract.  A  cross-bill  was 
filed  by  the  respondent,  Ripley.  The  court 
having  granted  an  injunction  in  favor  of  the 
complainant,  but  having  refused  to  cancel  the 
said  contract,  both  parties  appealed  to  this 
court. 

The  history  and  facts  of  the  case  are  fully 
stated  in  the  oninion  of  the  court. 

Messrs.  B.  R.  Curtis  and  £.  J.  Phelps,  for 
complainant:  * 

The  defendant's  entry  upon  the  complain- 
ant's quarry  was  not  only  imlawful  but  fraud- 
ulent; and  the  temporary  injunction  against 
it  should  be  made  permanent. 

He  had  n6  right  of  entry.  There  had  been 
no  failure  on  the  part  of  the  complainant  in 
the  performance  of  the  contract. 

The  most  the  defendant  could  claim  was, 
that  the  supply  should  be  delivered  at  such 
reasonable  intervals  as  to  enable  him  to  saw 
and  dispose  of  it  as  the  contract  contemplated. 

If  such  temporary  suspension  did  occur,  the 
defendant  was  estopped  by  his  own  act  from 
taking  advantage  of  it.  He  persistently  ad- 
vised and  urged  the  complainant  to  stand  out 
against  the  strike,  even  if  it  resulted  in  a 
failure  to  supply  him  with  marble  for  six 
months  or  a  year. 

The  defendant's  entry  upon  the  quarry, 
shown  upon  all  the  foregoing  grounds  to  be 
unlawful,  was  likewise  Iraudment.  It  was 
not  made  in  good  faith;  nor  upon  any  belief 
that  the  protection  of  his  rights  required  It; 
nor  with  any  real  intention  of  enforcing  those 
rights. 

The  entire  history  of  the  transaction  proves, 
that  his  purpose  was  to  obtain  an  unjust  ad- 
vantage over  the  complainant  and  thereby  to 
compel  it  to  submit  to  his  unwarrantable  and 
unconscionable  demands. 

Whatever  the  defendant's  right  of  entry 
might  have  been,  he  could  not  assert  it  with 
iorce  and  without  legal  process,  while  the  com- 
plainant was  in  possession. 

This  rule  is  well  settled  in  Vermont. 

Dustin  V.  Cowdrey,  23  Vt.  631. 

Nor  is  it  necessary  to  enlarge  upon  the  point 
that  the  defendants  were,  in  fact,  in  possession. 

•956 


A  specific  performance  of  this  contract  will 
not  be  decreed  against  the  complainant,  as 
claimed  in  the  defendants'  cross-bill,  because 
the  contract  has  been  terminated  by  the  de- 
fendants' violation  of  and  refusal  to  perform 
it,  and  th^  complainant's  election,  thereupon, 
to  withdraw  from  it. 

Another  sufficient  reason  against  a  decree 
for  specific  performance  is  to  be  found  in  the 
unconscientious  and  imequal  character  of  the 
contract  itself. 

The  enforcement  of  such  a  decree  would  be 
impracticable.  The  duration  of  the  contract  is 
perpetual.  The  parties  must  be  constantly 
changing.  The  execution  of  a  decree  never 
could  be  completed,  and  would  extend  to  the 
heirs,  assigns  and  successors  of  the  parties  to 
remote  generations.  The  case  must,  necessari- 
ly, therefore,  remain  perpetually  in  court  for 
the  purpose  of  administering  the  decree. 

Story,  Eq.  Jur.  sees.  736,  737. 

"The  specific  performance  of  some  agree- 
ments is  refused  on  the  groimd  that  the  court 
had  no  adequate  means  of  enforcing  their  per- 
formance." 

Smith,  Prin.  Eq.  246;  De  Rivafinoli  v.  Cor- 
setti,  4  Paige,  .264;  Hamblin  v.  Dinneford,  2 
Edw.  629;  Kemble  v.  Kean,  6  Sim.  333;  Ex 
parte  Clark,  1  Blackf.  122;  Waters  v.  Taylor, 
16  Ves.  416;  Coe  v.  R.  R.  Co.  10  Ohio  St.  380; 
P.  C.  R.  R.  Co.  V.  C.  &  T.  R.  R.  Co.  13  Ohio 
St.  644. 

"A  party  seeking  specific  performance  must 
show  himself  without  fault,  or  fully  excuse 
any  default  on  his  part,  upon  the  ground  that 
he  who  seeks  equity  must,  himself,  do  equity." 

Benedict  v.  Lynch,  1  Johns.  Ch.  375;  Bk.  v. 
Hagner,  1  Pet.  464;  Morgan  v.  Morgan,  2 
Wheat.  299;  Harvie  v.  Banks,  1  Rand,  408; 
Corneal  v.  Banks,  10  Wheat.  181. 

The  objections  to  a  decree  for  a  specific  per- 
formance already  set  forth,  are  equally  deci- 
sive against  the  alternative  prayer  of  the  cross- 
bill, that  the  defendants  be  placed  by  decree 
in  possession  of  the  quarry. 

It  is  not  claimed  that  this  remedy  is  secured 
to  the  defendants,  by  the  contract,  unless  in 
the  event  that  complainant  shall,  be  in  default 
by  failing  to  furnish  the  marble  required. 

The  contract  does  not,  even  in  that  event, 
provide  for  a  permanent  transfer  of  the  quarry 
to  the  defendants;  but  only  till  the  complain- 
ant shall  be  ready  and  willing  to  fulfill  the 
conditions  of  the  contract. on  its  part. 

The  defendants'  claim  that  the  complainant 
be  enjoined  from  using  their  quarry  except  to 
supply  contract,  is  unconscionable  and  prepos- 
terous. 

Messrs.  Wm.  M.  Evarts  and  Geo.  F.  Ed- 
munds, for  defendants: 

We  object  to  the  novel  demand  of  the  ora- 
tors, that  that  part  of  the  arrangement  which 
requires  them  to  do  anything  and  secures  any 
rights  to  Ripley  be  annulled,  while  they  hold 
on  to  the  other  part  of  it,  which  gives  them 
the  title  to  Ripley's  share  of  the  property. 

There  must  be  a  new  jurisprudence  invent- 
ed for  such  a  claim. 

The  legal  and  equitable  estate  and  rights  of 
Ripley  as  part  owner,  being  secured  in  his 
deed  would  revive  in  the  event  named  in  it 
and,  therefore,  whether  the  event  has  hap- 
pened or  not,  the  condition,  reservation  and 
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contract  operate  to  secure  to  Ripley  and  his 
assigns  all  the  rights  piovided  by  the  contract 
and  bind  the  estate  and  assignees  of  Barnes  to 
fulfillment.  This,  judging  from  the  pleadings 
and  evidence,  does  not  seem  to  be  questioned. 

Adam  v.  Iron  Co.  7  Cush.  361;  Jeffreys  v. 
Smith,  1  J.  &  W.  298;  Rowe  v.  Wood,  2  J.  & 
W.  553;  Quarrell  v.  Bickford,  13  Ves.  657;  S. 
C.  I  J.  &  W.  649;  Bentley  v.  Bates,  4  Y.  & 
C.  182;  9  L.  J.  (N.  S.)  Exch.  30;  Bainb. 
Mines,  402,  501,  and  cases  cited.  That  the  law 
of  mines  applies  upon  the  facts  of  this  case, 
aee  Bainbridge,  I,  2,  and  case  cited. 

The  present  method  of  accounting,  so  far  as 
relates  to  getting  back  the  ''advances"  made  by 
defendant  of  twelve  cents  per  foot  on  marble 
delivered,  and  getting  the  correlative  twelve 
cents  per  foot  for  sawing,  etc.,  is  unjust. 

It  requires  that  Ripley  advanced  to  the 
orators  twelve  cents  per  foot  as  the  marble  is 
delivered,  and  that  he  shall  be  at  the  expense 
of  sawing  and  fitting  it  for  market,  for  which 
advances  and  expenses  he  sliall  not  be  allowed 
to  reimburse  himself,  until  each  particular 
piece  of  the  marble  is  sold  and  actually  paid 
lor.  It  is  unavoidable,  even  with  the  exercise 
of  the  greatest  care,'  that  some  marble  will 
be  sold  to  irresponsible  parties,  who  will  never 
pay  for  it.  In  this  case  the  decree  provides 
no  relief  whatever  for  Ripley,  and  no  mode 
whereby  the  loss  shall  be  apportioned  between 
the  parties. 

The  result  of  the  decree  is,  that  while  the 
orators  have  constantly  in  their  hands  from 
$7,000  to  $10,000,  as  advances  on  the  marble 
•delivered,  Ripley  is  out,  not  only  this  amount 
which  he  has  paid  them,  but  an  additional 
«qual  amount  for  sawing  and  expenses,  which 
he  can  only  get  back  at  some  remote  future  pe- 
riod, when  all  the  marble  shall  have  been  act- 
ually paid  for  by  the  purchasers;  and  this  in 
the  face  of  the  contract,  which  puts  the  ad- 
vance for  quarrying  and  the  price  for  sawing 
and  trimming  on  an  equal  footing,  as  a  stipu- 
lated reimbursement  for  labor  toward  the  com- 
mon end. 

The  validity  and  importance  of  the  defend- 
ant's right  to  a  perpetual  supply  of  marble 
from  the  quarry — ^until  it  shall  be  exhausted, 
under  operations  subordinate  and  conformed  to 
the  methods  contemplated  and  prescribed  by 
the  contract  for  the  defendant  s  continuous 
supply — are  indubitable. 

Ripley  parts  with  his  estate  in  the  territory 
upon  the  consideration  of  an  annual  supply  of 
marble  therefrom,  in  form  and  manner  as  pro- 
vided in  the  contract,  forever.  This  right  is 
•ecured  by  a  covenant  running  with  the  land, 
and  a  clause  of  re-entry  for  ito  execution. 

The  proofs  show  that  this  quarry  is  easily 
exhaustible,  and  is  rapidly  being  exhausted. 

While  the  orators  kept  up  the  stipulated 
supply  of  the  contract,  there  would  be  no  right 
of  re-entry;  yet,  all  the  while  they  might  be 
exhausting  the  quarry  by  general  sales.  When, 
at  last,  Ripley's  supply  ceases,  he  might  find 
all  the  quarry  exhausted  by  the  general  sales. 
A  r«^-entry,  then,  by  Ripley,  to  supply  himself, 
would  be  unproductive. 

To  defeat  this  subtraction  and  sale  of  the 
supply  of  marble  which  should  be  reserved  to 
feed  Ripley's  contract,  his  remedy,  by  injunc- 
tion, is  clear. 
10  Wall.  U.  S.,  Book  19. 


Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

On  the  22d  day  of  January,  1850,  the  de- 
fendanU,  William  Y.  Ripley  and  William  £. 
Barnes,  together  owned  a  tract  of  land  in  the 
Township  of  Rutland  and  State  of  Vermont, 
containing  about  twenty-cme  acres,  in  which 
was  a  valuable  marble  quarry.  On  that  day 
Ripley,  by  his  deed,  released  and  quitclaimed 
unto  nis  co-tenant  Barnes,  in  fee  simple,  the 
tract  of  land,  together  with  other  lands  not 
important  to  this  controversy.  The  deed  con- 
tained a  reservaticm  to  the  releasor,  his  heirs, 
executors,  administrators  and  assigns,  of  "the 
right  to  enter  upon  and  take  possession  of 
the  said  twenty-one  acres,  for  the  purposes  of 
digging,  quarrying  and  carrying  away  all  the 
marble  he  or  they  might  want,  according  to 
the  stipulations  and  conditions  of  the  contract, 
that  da^  made  and  concluded  between  the 
same  Ripley  and  Barnes,  in  case  the  said 
Barnes,  his  heirs,  executors,  administrators 
and  assigns,  should  refuse  or  fail  on  their 
part  to  fulfill  the  conditions  and  stipulations 
of  the  said  contract."  3y  the  contract  re- 
ferred to,  which  was  made  on  the  same  day, 
Barnes  agreed  "for  himself,  his  heirs,  execu- 
tors, administrators  and  assigns,  to  quarry 
marble  from  the  marble  quarry,  and  draw  and 
deliver  at  the  mill  of  the  said  Ripley  in  Rut- 
land, from  the  layers  of  marble  usually  de- 
nominated the  white  lajers,  all  the  marble 
that  the  said  Ripley  *might  want  to  saw,  [*34a 
manufacture  and  sell,  in  good  sound  blocks  of 
suitable  size,  shape  and  proportion,  and  to 
quarry  to  order  as  might  be  wanted  to 
keep  the  mill  fully  supplied  at  all  times, 
the  amount  to  be  not  less  than  75,000 
feet  per  annum,  and  for  bo  long  a  time  as  the 
said  Ripley,  his  heirs,  executors,  administra- 
tors and  assigns  mi^rht  want."  It  was  also 
agreed  that  should  Ripley,  his  heirs,  etc.,  at 
any  future  time  desire  to  increase  the  busi- 
ness, Barnes,  his  heirs,  executors,  administra- 
tors and  assigns  should  furnish  the  blocks  as 
aforesaid,  to  the  extent  of  150,000  feet  per  an- 
num, of  two  inch  marble  slabs,  on  receiving 
one  year's  notice  to  that  effect.  It  was  also 
agreed  that  Ripley,  his  heirs,  etc.,  or  his  or 
their  agents,  might  have  the  privilege  of  divid- 
ing each  lot  of  blocks  as  taken  and  drawn 
from  the  quarry,  taking  an  average  share  as 
to  quality,  size  or  shape,  before  any  block 
should  be  taken  from  the  lots  by  any  other 
person,  the  first  choice  being  always  taken  by 
Ripley,  or  for  his  mill.  It  was  also  stipulated 
that  Ripley  might  abandon  the  contract  at 
any  time,  on  giving  one  year's  notice.  The 
contract  further  stipulated  that  if  Barnes,  his 
heirs,  executors,  administrators  or  assigns 
should  fail  or  refuse  to  fulfill  the  conditions, 
Ripley,  his  heirs,  executors,  administrators  or 
assigns,  or  by  his  or  their  agents,  might  enter 
upon  the  quarry  and  the  premises  attached  to 
and  connected  with  it,  and  might  quarry  and 
dig,  take  and  carry  away,  as  much  marole  as 
they  might  want ;  and  might  have  the  use  of,  and 
enjoy  all  the  rights,  privileges  and  appurte- 
nances beloninng  to  or  connected  with  the  said 
quarry,  without  hindrance  or  obstruction,  or 
in  any  way  pajdng  for  the  same,  and  might 
keep  possession  until  Barnes,  his  heirs,  execu- 
tors, administrators  or  assigns,  should  be 
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ready  and  willing  to  fulfill  the  conditions  of 
the  contract  on  their  part;  it  being  also  pro- 
vided that  ify  after  making  an  entry  as  afore- 
said, Ripley  or  his  heirs,  etc.,  should  make  an 
opening  or  put  the  quarry  in  a  better  condition 
for  getting  out  marble,  Barnes,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  should  not 
re-enter  or  resume  possession  until  Ripley,  his 
heirs,  etc.,  should  have  had  the  benefit  of  the 
work  done  and  money  expended  by  them,  un- 
343*]  less  *Bames  should  make  payment  for 
the  same.  It  is  further  provided  by  the  con- 
tract that  Ripley,  his  heirs,  executors,  ad- 
ministrators and  assigns,  should  receive  the 
marble  blocks  so  delivered  at  the  mill;  should 
saw,  trim  and  prepare  them  for  the  market; 
should  sell  them,  advancing  from  time  to  time 
to  Barnes,  as  the  blocks  should  be  delivered, 
twelve  cents  per  foot  for  two-inch  marble,  as 
payment  for  drawing  or  quarrying,  and  retain- 
ing from  the  proceeds  of  the  sale  of  marble,  an 
equal  sum  per  foot,  as  payment  for  sawing 
and  trimming,  retaining  also  from  the  proceeds 
of  sale,  the  expenses  of  transportation  to 
market,  and  all  the  necessary  expenses  of  do- 
ing the  business  and  collecting  payment  for 
the  marble  (not  including  payment  for  his 
own  time  and  labor),  and  should  divide  the 
remainder  of  the  proceeds  of  sale  equally  be- 
tween Barnes  and  himself  as  collected.  Rip- 
ley further  a^eed  to  pay  Barnes  one  cent  per 
foot  of  two-inch  marble,  for  drawing  and 
transporting  the  marble  from  the  quarry  to 
the  mill,  the  payment  to  be  made  from  his 
own  fund.  The  contract  contained  still  another 
provision,  evidently  an  alternative.  It  was  that 
if  the  marble  contained  in  that  part  of  the  ledge 
which  Barnes  was  about  to  open  for  Allen  and 
Adams  should  prove  to  be  of  better  quality  than 
the  marble  from  the  quarry  then  open  and 
worked  upon  the  land.  Barnes  should  open  on 
the  south  end  of  the  lot  conveyed  to  him, 
and  furnish  Ripley  with  marble  from  that 
place  on  receiving  reasonable  notice. 

It  was  out  of  this  contract  that  the  present 
controversy  between  the  parties  to  the  suit  has 
arisen.  Barnes  having  thus  become  the  owner 
in  severalty  of  the  land  containing  the  quarry, 
conveyed  it  on  the  1st  of  June,  1854,  to  sundry 
persons,  expressly  excepting  the  rights  re- 
served by  Ripley  in  his  deed  aforesaid,  and 
reserving  to  himself  a  right  of  entry  in  case 
his  grantee  should  fail  to  perform  his  contract 
with  Ripley.  By  several  mesne  conveyances 
the  property  became  vested  in  the  Rutland 
Marble  Company  (the  complainants),  on  the 
31st  day  of  October,  1863.  In  all  the  deeds, 
including  that  to  the  complainants,  the  right 
344*]  of  entry  reserved  •by  Ripley  in  his  con- 
veyance to  Barnes  and  his  rights  under  the 
contract  were  expressly  excepted,  and  the  grant- 
ors reserved  also  a  right  of  entry  of  the  failure 
of  their  grantees  to  comply  with  the  engage- 
ment of  the  contract  of  January  22.  18.50. 

Soon  after  the  contract  was  made  Rinley 
gave  notice  that  he  required  Kis  supply  of  mar- 
ble under  it  to  be  increased  from  75,000  feet 
to  150,000  feet,  and  on  the  24th  day  of  Julv, 
1864,  he  gave  notice  that  he  wanted  the  whole 
of  his  marble  quarried  from  the  south  end  of 
the  ledge  next  to  the  opening  of  Allen  and 
Adams,  according  to  the  contract.  On  the  22d 
of  August,  1855,  he  again  gave  notice  that  hf 
claimed  under  his  contract  of  January  22, 
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1850,  to  be  forever  thereafter  supplied  with 
marble  from  a  proper  opening  of  the  ledge  for 
the  purpose  on  the  south  end  of  the  lot  con- 
veyed by  his  deed  to  Barnes.  Accordingly  an 
opening  was  made  at  the  south  end,  necessarily 
at  considerable  expense,  and  he  was  supplied 
therefrom  four  years,  until  the  spring  of  1864, 
and  until  the  differences  arose  which  culminat- 
ed in  this  suit.  Until  that  opening  was  made 
in  1854  or  1855,  there  was  none  on  the  land 
except  the  one  which  liad  been  made  mt  the 
north  end,  before  the  contract  between  Barnes 
and  Ripley  was  signed. 

In  the  year  1854,  while  Barnes  was  still  the 
owner  of  the  land,  a  modification  of  the  con- 
tract was  agreed  upon  between  him  and  Rip- 
ley, the  particulars  of  which  it  is  not  now 
necessary  to  notice.  The  modification  ex- 
pired by  its  own  limitation  on  the  1st  of 
February,  1864,  leaving  the  original  agree- 
ment in  full  force.  As  we  have  seen,  the 
complainants  had,  prior  to  that  time,  become 
the  owners  of  the  property,  and  had  fulfilled, 
so  far  as  it  appears,  the  requirements  of  the 
modified  contract.  But  very  soon  after  its 
expiration,  if  not  indeed  before,  differences 
arose  between  the  owners  of  the  land  and  Rip- 
ley, respecting  their  rights  under  the  agree- 
ment, and  on  the  26th  of  April  next  following, 
Ripley,  without  giving  any  notice  of  his  in- 
tended action,  caused  an  entry  to  be  made 
upon  the  entire  property  as  well  the  southern 
opening  as  the  northern.  The  entry  was  made 
aoout  three  o'clock  in  the  morning  by  Barnes, 
acting  for  Ripley,  and  a  large  number  of  men 
were  set  at  work,  to  the  exclusion  of  complain- 
ants. This  bill  was  then  filed,  praying  that 
the  defendants,  Barnes  and  Ripley,  might  be 
enjoined  against  further  unlawful  interference 
with  or  occupation  of  the  tlien  complainants' 
said  property;  that  the  contract  might  be  de- 
creed, rescinded  and  terminate^;  or  if  not, 
that  various  questions  respecting  its  construc- 
tion might  be  settled  by  the  decree  of  the 
court,  and  that  the  defendant,  Ripley,  might 
be  required  to  account  for  the  money  of  the 
complainants  in  his  hands.  To  this' bill  an- 
swers were  put  in  by  the  defendants,  and  a 
cross-bill  was  filed  by  Ripley,  praying  that 
the  Rutland  Marble  Company  might  be  decreed 
to  perform  specifically  the  contract,  by  furnish- 
ing the  marble  as  therein  required,  or  deliv- 
er up  the  possession  of  the  quarry  and  proper- 
ty to  the  said  cross  complainant,  free  and  dis- 
charged from  all  claims,  rights  or  title,  which 
the  said  Company  ever  had  or  then  had  in  and 
to  the  same;  and  that  in  the  meantime  they  be 
restrained  from  operating  or  working  the  quar- 
ry, or  selling  any  marble  taken  therefrom ;  that 
they  be  decreed  to  pay  such  damages  as  the 
complainants  might  have  sustained  in  conse- 
quence of  their  not  having  supplied  his  mill 
with  marble,  as  required  by  the  contracts  of 
1850  and  1854,  and  pay  the  same  by  a  specified 
day,  and  that  the  quarries  be  held  as  security 
therefor;  and  in  default  of  such  payment,  the 
Company  should  be  foreclosed  of  all  equity  of 
redemption  or  claim  in  and  to  said  quarry  ac* 
I  property. 

!  In  the  circuit  at  the  hearine,  an  injunction 
.  was  cranted  in  accordance  with  the  prayer  of 
,  the  Rutland  Marble  CUompany;  but  the  court 
1  refused  td  decree  a  rescission  and  canHUti^n 
i  of  the  contract  of  January  22,  1850.    The  miirt 
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also,  in  effect,  decreed  m  specific  performance 
of  the  contract  as  praved  in  the  cross-bill,  and 
made  several  decretal  orders  respecting  the 
manner  in  which  the  contract  should  be  per- 
formed, but  the  injunction  asked  for  in  the  cross- 
bill was  denied.  From  this  decree  and  these 
decretal    orders,   both  parties   have   appealed. 

The  first  question  now  presented  for  con- 
sideration is,  whether  the  pleadings  and  proofs 
exhibited  a  proper  case  for  an  injunction  upon 
the  defendants,  Ripley  and  Barnes,  against  dis- 
turbing the  complainants  in  their  right  to  take 
possession,  occupy  and  use  the  property  en- 
tered upon  by  the  said  defendants,  and  a«ainst 
continuing  the  occupation  which  they  had  com- 
menced of  the  quarries  and  other  property, 
real  and  personal,  of  the  Company.  The  solu- 
tion of  this  depends  upon  another  question, 
which  is,  whether  the  entry  made  by  Ripley, 
through  his  agent,  Barnes,  on  the  26th  day  of 
April,  1864,  was  lawful  under  the  circum- 
stances in  which  it  was  made. 

It  is  to  be  observed  that  the  contract  of 
January  22,  1850,  between  Ripley  and  Barnes, 
was,  in  a  very  practical  sense,  a  contract  of 
partnership,  and  that  to  Barnes'  position  under 
351*]  *it  tne  complainants  have  succeeded.  By 
its  terms  each  of  the  parties  was  bound  to  con- 
tribute to  a  conunon  enterprise.  Each  had  his 
own  duties  to  perform.  Barnes  was  to  furnish 
the  marble  needed  for  the  mill,  and  Ripley  was 
to  bestow  his  own  labor  and  care  in  manu- 
facturing it  for  the  market  and  selling  it. 
When  this  had  been  accomplished  the  net  pro- 
ceeds of  sale  were  to  be  equally  divided. 
Neither  of  the  parties  had  a  right  to  interfere 
with  the  specified  duties  of  the  other  so  long 
as  that  other  discharged  his  obligations  under 
the  contract.  But  they  had  a  common  interest 
in  the  business  carried  on,  quite  as  truly  as  if 
theirs  hi£d  been  an  ordinary  partnership.  Any 
unauthorized  attempt  by  one  to  oust  the  other 
from  the  position  and  rights  assigned  to  him 
by  the  contract  was,  therefore,  not  only  a 
breach  of  their  agreement,  but  a  fraud  upon 
the  relation  they  iiad  assumed  to  each  other. 
Such  a  wrong  it  is  the  province  of  a  court  of 
equity  to  prevent.  A  chancellor  will  interfere 
by  injunction  to  restrain  one  partner  from 
violating  the  rights  of  his  copartner  even  when 
a  dissolution  of  the  partoership  is  not  neces- 1 
sarily  contemplated.    Story,  Eq.  sec.  660. 

Prima  facie,  the  entry  of  Ripley  upon  the 
quarry  property  and  the  consequent  deforce- 
ment of  the  complainants  was  an  invasion  of 
their  rights  as  owners  of  the  land,  and  as  joint- 
hr  interested  with  him  in  the  marble  busmess. 
The  burden  is  upon  him,  therefore,  to  show 
that  his  entry  was  justifiable.  Has  he  shown 
it?  Under  the  reservation  in  Ripley's  deed 
and  under  the  cotemporaneous  agreement,  his 
right  to  enter  existed  only  in  case  Barnes,  or 
his  successors  in  the  title,  should  fail  or  re- 
fuse to  fulfill  the  conditions  and  stipulations 
of  the  contract;  that  is,  should  fail  or  refuse 
to  deliver  the  marble  as  required  by  it.  A  right 
to  enter  for  any  other  cause  is  not  claimed. 
After  a  careful  examination  of  the  evidence, 
we  do  not  find  that  there  had  been  any  such 
failure  on  the  part  of  the  complainants  to  deliver 
marble  prior  to  April  26,  1864,  as  justified  Rip- 
ley in  entering  upon  their  possession.  They 
were  not  bound  to  keep  in  full  supply 
10  Waix. 


*the  mill  which  he  then  had.  The  oon-  [*35A 
tract  had  reference  to  a  supply  of  the  mill  as 
it  was  in  1860,  when  its  capacity  was  less  than 
one  hundred  and  fifty  thousand  feet  per  annum. 
And  when,  afterwards,  he  enlarged  his  mill  so 
that  he  could  saw  three  hundred  thousand  feet, 
nothing  in  the  contract  r^uired  Barnes  or  his 
alienees,  to  keep  the  enlarged  mill  supplied. 
The  obligation  was  only  to  furnish  one  hundred 
and  fifty  thousand  feet  per  annum,  as  it  might 
be  wanted  to  supply  the  old  mill.  Nor  did  the 
contract  require  that  any  defined  portion  of  the 
whole  auantity  should  be  delivered  at  any 
specified  season  of  the  year.  Undoubtedly,  its 
spirit  demanded  that  the  deliveries  should  be 
reasonable.  But  it  is  in  evidence  that  quarry- 
ing marble  must  be  principally  in  moderate  or 
warm  weather,  when  there  is  no  frost.  It  is, 
therefore,  a  reasonable  construction  that  the 
parties  intended  the  deliveries  ^should  be  great- 
est in  the  summer  and  fall.  Yet  the  evidence 
is  (found  in  the  testimony  of  Ripley  himself,  as 
well  as  in  the  cross-bill),  that  the  complain- 
ants delivered  at  his  mill,  during  the  months 
of  February,  March  and  April  of  1864,  more 
than  twenty-six  thousand  feet,  besides  other 
blocks  which  he  refused  to  receive.  In  fact,  a 
considerably  greater  quantity  was  delivered. 
All  this  was  between  February  1st  (when 
the  modification  of  the  contract  before 
mentioned  expired)  and  the  3d  of  April.  This 
was  in  excess  of  a  ratable  proportion  of  what 
the  Company  was  bound  to  quarry  and  deliver. 
After  the  2d  of  April  there  was  an  interrup- 
tion of  deliveries,  caused  by  a  general  turn  out 
of  the  workmen  at  the  quarries,  of  which  we 
shall  have  more  to  say  hereafter.  But  what 
is  most  significant  and  convincing  that  there 
was  no  failure  on  the  part  of  the  Ompany  is 
Ripley's  answer  to  their  bill.  After  stating 
herein  that  he  had  expressed  the  opinion,  the 
0>mpany  should  at  once  have  refused  all  furth- 
er emplojrment  of  the  laborers  when  thev 
struck,  and  employ  a  new  set  of  men,  which 
he  believed  might  have  been  done  long  before 
April  26  (the  date  of  his  entry),  he  proceeds  to 
answer'  that  the  Company  totally  disregarded 
his  said  opinions,  and  wholly  neglected,  so  far 
as  he  could  learn,  to  make  any  arrangement 
to  substitute  new  laborers  or  to  renew  the  busi- 
ness of  quarrying,  and  being  reliably  informed 
and  believing  that  no  arrangement  would  ever 
be  made  with  the  laborers  for  their  return  to 
work,  and  the  use  and  possession  of  the  quar- 
ries having  been,  to 'all  appearance,  entirely  va- 
cated from  the  time  of  the  strike  (which  was 
April  5th  or  6th)  he  entered.  Thus  it  appears 
from  his  own  sworn  answer,  that  the  reason 
for  his  entry  was,  not  that  there  had  been  any 
failure  or  refusal  to  supply  his  mill  with  mar- 
ble, so  far  as  he  had  a  right  to  claim  it,  but 
that  the  Marble  Compaijy  disregarded  his  opin- 
ions, and  he  was  apprehensive  they  would  not  be 
able  to  induce  the  laborers  to  return  to  work. 
It  is  plain  that  for  such  reasons  neither  the 
reservation  in  his  deed  nor  the  provisions  of 
the  contract  gave  him  any  right  of  entry.  His 
intrusion  upon  the  complainants'  possession 
was,  therefore,  entirely  unjustifiable,  and  a 
*  wrong  the  continuance  of  which  a  court  [*353 
of  equity  may  well  restrain. 

We  are  also  of  opinion  that  his  entry  was 
not  made  in  good  faith,  merely  to  supply  him- 
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self  with  marble.  Very  soon  after  the  modified 
contract  came  to  an  end  he  set  up  claims,  some 
of  which,  at  least,  had  no  foundation  in  the 
contract.  On  the  15th  of  February  he  gave  no- 
tice that  he  claimed  a  rieht  to  divide  every  lot 
of  blocks,  at  all  times  thereafter,  when  taken 
from  the  quarry  referred  to  in  his  deed  and  in 
the  contract,  insisting  upon  a  right  to  the  first 
choice;  and  this,  though  he  had  elected  forever 
to  take  all  his  marble  from  the  south  opening, 
which  he  had  required  to  be  made  imder  the 
alternative  provision  of  the  contract.  This  was 
either  claiming  inconsistently  with  his  demand 
for  all  his  marble  from  that  opening,  or  it  was, 
in  effect,  requiring  the  Company  to  take  there- 
from twice  as  much  as  was  necessary  to  supply 
the  one  hundred  and  fifty  thousand  feet  for  his 
mill.  When  the  demand  was  resisted  it  was 
renewed,  though  without  right.  Differences  of 
opinion  also  arose  between  the  parties  respect- 
ing Riplejr's  obligation  to  receive  particular 
kinds  of  marble,  respecting  his  right  to  demand 
payment  for  unloading  it  at  his  mill,  and  re- 
specting his  obligations  to  pay  for  quarrying 
and  hauling.  We  do  not  enter  now  upon  any 
consideration  of  the  inquiry  which  of  the  par- 
ties was  right.  It  is  sufficient  to  notice  that 
there  were  differences.  It  was  while  they  ex- 
isted, early  in  April,  the  strike  of  the  laborers 
occurred.  The  evidence  establishes,  beyond  any 
reasonable  doubt,  that  Ripley  advised  the 
agents  of  the  Company  to  hold  out  against  the 
Mtrike,  and  that  when  told  the  mill  contracts 
made  a  difficulty,  he  said  he  would  rather  go 
without  marble  six  months  or  a  year,  than  that 
the  Company  should  submit  to  the  strikers. 
Yet  at  this  time  when  giving  this  advice  and 
making  these  professions,  he  was  preparing 
secretly  to  make  an  entry  on  the  property.  He 
was  having  djillls  made  at  least  a  week  or  ten 
days  before  he  made  his  entry  at  night,  con- 
cealing the  purpose  for  which  they  were  made, 
and  his  design  to  enter.  When  told  that  he 
was  aiding  the  strike,  as  the  men  understood 
354*1  he  was  intending  to  set  them  at  work,  *he 
replied  the  men  did  not  know  but  that  he  was 

going  to  quarry  somewhere  else.  Meanwhile 
e  was  himself  refusing,  or  at  least  neglecting, 
to  pay  what  he  was  bound  to  pay,  at  the  time, 
when  it  was  due.  It  is  impossible  to  read 
the  evidence  without  being  convinced  that  he 
intended  to  secure  the  possession  of  the  prop- 
erty by  surprising  the  complainants,  and  there- 
by force  them  to  assent  to  his  demands  and  his 
interpretation  of  the  contract.  Such  being  the 
conclusions  to  be  drawn  from  the  evidence,  we 
cannot  doubt  that  the  injunction  decreed  by 
the  circuit  court  was  correctly  awarded. 

It  was,  however,  too  broad.  It  restrained  the 
defendants,  Ripley  and  Barnes,  not  only  from 
the  further  occupation  or  possession  of  the 
premises  and  property  described  in  the  bill,  and 
from  any  interference  therewith,  but  it  en- 
joined theih  against  hindering  or  disturbing 
the  complainants  from  taking  possession  of, 
occupying  and  using  the  same,  until  the  fur- 
ther order  of  the  court.  The  effect  of  this  is 
to  deny  to  Ripley  the  ricfht  of  entry  reserved  in 
his  deed,  and  forbid  his  exercising  it,  though 
the  comnlainants  should  hereafter  wholly  re- 
fuse to  deliver  any  marble,  unless  the  court  by 
a  future  order  shall  allow  an  entry.  This  is, 
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probablv,  more  than  was  intended.  The  decree 
should  be  modified  so  as  only  to  enjoin  against 
an  entry  for  any  cause  heretofore  existing, 
leaving  Ripley  to  enjoy  his  reserved  right  here- 
after entirely  untrammeled. 

We  proceed  next  to  inquire  whether  there  is 
any  sufficient  reason  for  decreeing  a  cancella- 
tion of  the  contract  of  January  22,  1850,  as 
prayed  for  by  the  Marble  Company.  This  is  m 
call  for  an  exercbe  of  the  highest  chancery 
power,  a  power  most  frequently  exerted  in  cases 
of  fraud,  accident  or  mistake.  The  erounds 
upon  which  the  Company  rest  their  claim  that 
the  contract  may  be  decreed  to  be  rescinded 
and  canceled  are,  that  Ripley  has  not  per- 
fomed  the  duties  which  it  imposed  upon  him; 
that  though  it  was,  when  made,  intended  to 
operate  for  the  equal  benefit  of  both  parties, 
it  has  become,  in  the  progress  of  time,  oppres- 
sive and  burdensome  *to  the  complain-  (*a55 
ants,  or,  as  they  denominate  it,  unconscionable; 
that  it  makes  them  partners  with  Ripley,  or 
his  successors  in  title  to  the  mill,  whether  they 
will  or  not;  and  that,  if  corporations  eannot 
enter  into  partnership,  they  cannot  purchase 
the  lands  subject  to  the  obligation  of  becom- 
ing partners  and,  therefore,  the  contract  re- 
strains the  alienability  of  the  property. 

Before  proceeding  to  a  consideration  of  these 
it  is  proper  to  remark  that  the  agreement  is  in- 
separable from  the  de^  for  the  land  made  by 
Ripley  to  Barnes.  They  were  made  at  the  same 
time,  and  thev  are  parts  of  one  arrangement. 
What  is  asked,  therefore,  is,  not  to  rescind  an 
entire  contract,  but  to  strike  out  of  it  a  part 
which  has  become  onerous  to  one  of  the  parties. 
It  is  clear  that  the  rights  secured  to  Ripley  bj 
the  a^eement  were  a  part  of  the  consideration 
for  his  grant  of  the  land,  and  so  it  was,  under- 
stood at  the  time  his  deed  was  made.  ,if  there 
was  nothing  else  to  show  this,  it  is  made  ap- 
parent by  the  reservation  in  the  deed  of  a  right 
of  entry  to  secure  the  fulfillment  of  the  stipa- 
lations  of  the  agreement.  But  the  deed  was 
an  executed  contract.  It  conveyed  the  title  to 
the  ffrantee.  If,  therefore,  the  agreement  is  re- 
scinded by  a  decree  of  the  court,  the  consider- 
ation of  the  grant  is  taken  from  the  vendor 
after  his  conveyance  has  taken  effect,  and  yet 
his  grant  is  enforced.  It  is  believed  that  such 
action  by  a  court  of  eouity  is  quite  unprece- 
dented. It  has  been  ruled  that  when  a  party 
seeking  to  set  aside  a  conveyance  made  by  him 
has  received  part  of  the  consideration,  he  must 
return  it  before  a  court  of  equity  will  cancel 
the  conveyance.  Miller  v.  Cotton,  5  Oa.  341; 
Story,  Eq.  sec.  707. 

That  one  party  to  an  executory  contract, 
partly  executed,  has  violated  his  engagements, 
IS  generally  no  sufficient  reason  for  a  decree  by 
a  court  of  equity,  ,at  the  suit  of  the  JJL^a 
party,  that  the  contract  shall  be  annulled. 
Certainly  it  is  not  in  the  present  case.  If  the 
contract  has  been  broken  by  Ripley,  the  Mar- 
ble Company  has  an  adequate  remedy  at  law. 
Nor  is  it  any  reason  for  rescinding  the  contract 
that  it  has  become  more  'burdensome  [*3s6 
in  its  ooeration  upon  the  complainants  than 
was  anticipated.  If  it  be,  indeed,  unequal 
now;  if  it  has  become  unconscionable,  that 
micrht  possibly  be  a  reason  why  a  court  should 
refuse  to  decree  its  specific  performance;  hot 
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it  has  nothing  to  do  with  the  question  whether 
it  should  be  ordered  to  be  canceled.  It  is  not 
the  province  of  a  court  of  equity  to  undo  a 
bargain  because  it  is  hard.  Nor  have  the  other 
reasons  assigned  in  support  of  the  complain- 
ants' prayer  for  cancellation  any  more  weight 
in  view  of  the  circumstances  of  the  case. 

The  Marble  Company  have,  by  their  own 
voluntary  act,  placed  themselves  in  the  posi- 
tion they  occupy.  With  a  full  knowledge  of 
the  reservation  in  Riplejr's  deed  to  Barnes,  and 
of  the  contract,  the  performance  of  which  the 
reservation  was  intended  to  secure,  they  pur- 
chased the  quarries.  They  purchased  express- 
ly subject  to  the  rights  guaranteed  to  Ripley, 
and  they  undertook  with  their  grantors  to  per- 
form the  promises  Barnes  had  made,  so  long  as 
they  held  the  land.  At  the  time  when  they 
purchased,  the  contract  had  been  in  operation 
for  years,  and  they  knew  its  effect.  It  is  fair 
to  presiune  that  the  burden  of  the  contract 
was  considered  in  fixing  the  price  they  paid. 
They  are,  therefore,  not  in  a  condition  to  ask 
for  its  rescission,  and  the  circuit  court  rightly 
refused  to  decree  a  cancellation. 

The  next  question  is,  whether  Ripley,  the  de- 
fendant, was  entitled,  upon  his  cross-bill,  to  a 
decree  against  the  Marble  Company  for  a  spe- 
cific peiformance  of  the  contract.  The  court 
below  substantially  directed  «uch  performance, 
and  from  that  decree  the  Marble  Company 
have  appealed,  and  they  now  urge  that  the  con- 
tract, though  supposed  to  be  fair  and  equal 
when  made,  has,  in  the  lapse  of  time,  and  by 
the  operation  of  unforeseen  causes,  arising 
from  changed  circumstances,  become  exceed- 
ingly unfair,  unreasonable  and  unconscionable, 
so  that  a  decree  for  its  specific  performance 
would  tend  to  their  oppression  and  ruin.  It 
may  be  doubted,  however,  whether  the  hardship 
of  the  contract  is  any  greater  than  must  have 
been  contemplated  when  it  was  made.  It  is 
357*1  *not  unconscionable  because  Ripley  ob- 
tains a  larger  profit  from  it  than  was  at  first 
expected,  or  because  the  other  party  obtains 
less.  Those  were  contingencies,  the  possibility 
of  which  might  have  been  foreseen.  It  could 
not  have  escaped  the  thought  of  the  contracting 
parties  that  the  expense  of  quarrying  might 
possibly  increase,  and  that  the  expense  of  saw- 
ing and  preparing  for  market  might  either  in- 
crease or  diminish  in  the  progress  of  time.  Of 
that  they  took  their  chances.  Besides,  it  is  by 
no  means  clear  that  a  court  of  equity  will  re- 
fuse to  decree  the  specific  performance  of  a 
contract,  fair  when  it  was  made,  but  which  has 
become  a  hard  one  by  the  force  of  subseauent 
circumstances  or  changing  events.  Mr.  Frye, 
in  his  work  on  Specific  Performance,  p.  116, 
asserts  that  "The  question  of  the  hardship  of 
a  contract  is  generally  to  be  judged  of  at  the 
time  at  which  it  is  entered  into;  that  if  it  be 
then  fair  and  jtist,  it  will  be  immaterial  that 
it  may,  by  the  force  of  subsequent  circum- 
stances or  change  of  events,  have  become  less 
beneficial  to  one  party,  except  when  these  sub- 
sequent events  have  been  in  some  way  due  to 
the  party  who  seeks  the  performance  of  the 
contract."  Vide  entire  chapter  6.  Judge  Story, 
indeed  (i^tory,  Eq.  Jur.  750,  776),  siaites  the 
rule  somewhat  differently,  and  there  are  some 
cases  that  support  his  statement ;  'but  the  rule 
as  stated  by  Mr.  Frye  must  be  applicable  to 
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contracts  that  do  not  look  to  completed  per- 
formance within  a  defined  or  reasonable  time^ 
but  contemplate  a  continuous  performance,  ex- 
tending through  an  indefinite  number  of  years, 
or  perpetually. 

There  are  other  objections,  however,  to  a  de- 
cree for  a  specific  performance  in  this  case 
which  are  more  serious.  Such  a  decree  is  not 
a  matter  of  right.  It  rests  in  the  sound  dis- 
creation  of  the  court  and  generally  it  will  not 
be  made  in  favor  of  a  party  who  has  himself 
been  in  default.  In  Story's  Equitable  Juris- 
prudence, sec.  736,  it  is  said  that  "In  cases  of 
covenants  and  other  contracts,  where  a  specific 
performance  is  sought,  it  is  often  material  to 
consider  how  far  the  reciprocal  •obliga-  [•asS 
tions  of  the  party  seeking  the  relief  have  been 
fairly  and  fully  perform^.  For,  if  the  latter 
have  been  disregarded,  or  they  are  incapable  of 
being  substantiallv  performed  on  the  part  of 
the  party  so  seeking  relief,  or  from  their  na- 
ture they  have  ceased  to  have  any  just  applica- 
tion by  subsequent  events,  or  it  is  against  pub- 
lic policy  to  enforce  them,  courts  of  equity  will 
not  interfere."  To  the  same  effect  are  Smith's 
Principles  of  Equity,  220;  Thompson  v.  Tod> 
Pet.  (C.  C),  S80;  Lewis  V.  Wood,  4  How. 
(Miss.),  86,  and  many  other  cases.  Applying 
these  principles  to  the  case  in  hand,  it  would 
appear  that  the  conduct  of  the  cross-complain- 
ant has  not  been  such  as  to  justify  the  court  in 
decreeing  a  specific  performance,  at  his  suit, 
against  the  Marble  Company.  Without  relying 
upon  his  alleged  unfounded  claims  set  up  from 
time  to  time,  or  his  alleged  refusals  or  failures 
to  make  the  pajrments  due  from  him  at  the 
times  required  by  the  contract,  or  his  alleged 
comfort  given  to  the  turn  out  of  the  workmen, 
and  his  advice  that  the  Company  should  resist 
it,  his  unlawful  and  unwarranted  entr>-  and 
ouster  of  the  Marble  Company  was  such  an  in- 
vasion of  the  contract  as  leaves  him  no  stand- 
ing as  a  complainant  asking  for  its  perform- 
ance in  a  court  of  equity. 

Another  serious  objection  to  m  decree  for  a 
specific  performance  is  found  in  the* peculiar 
character  of  the  contract  itself,  and  in  the  du- 
ties which  it  requii^  of  the  owners  of  the 
quarries.  These  duties  are  continuous.  They 
involve  skill,  personal  labor  and  cultivated 
judgment.  It  is,  in  effect,  a  personal  contract, 
to  deliver  marble  of  certain  kinds  and  in  blocks 
of  a  kind,  that  the  court  is  incapable  of  deter- 
mining whether  they  accord  with  the  contract 
or  not.  The  agreement  being  for  a  perpetual 
supply  of  marble,  no  decree  the  court  can  make 
will  end  the  controversy.  If  performance  be 
decreed,  the  case  must  remain  in  court  forever, 
and  the  court  to  the  end  of  time  may  be  called 
upon  to  determine,  not  only  whether  the  pre- 
scribed quantity  of  marble  has  been  *de-  [*359 
livered,  but  whether  every  block  was  from  the 
right  place — whether  it  was  sound;  whether 
it  was  of  suitable  size  or  shape  or  proportion. 
Meanwhile  the  parties  may  be  constantly 
changing.  The  Marble  Company  are  liable  bo 
long  as  they  hold  the  land,  and  Riplejr's  rights 
exist  only  while  he  holds  the  mill.  It  is  mani« 
fest  that  the  court  cannot  superintend  the  exe- 
cution of  such  a  decree.  It  is  quite  impracti- 
cable. And  it  is  certain  that  equity  will  not 
interfere  to  enforce  part  of  a  oontraot,  unless 
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that  part  it  dearly  severable  from  the  re- 
mainder. Ogden  y.  Fossick,  9  Jur.  (N.  S.) 
288.  Many  of  the  difficulties  in  the  way  of  de- 
creeing specific  performance  of  a  contract, 
requiring,  as  this  does,  continuous  personal 
action,  and  running  through  an  indefinite  peri- 
od of  time,  are  well  stated  in  Port  Clinton  R. 
R.  Co.  y.  C.  &  T.  R.  R.  Co.  13  Ohio  St  644. 

Another  reason  why  specific  performance 
should  not  be  decreed  in  this  case,  is  found  in 
the  want  of  mutuality.  Such  peformanoe  by 
Ripley  could  not  be  decreed  or  forced  at  the 
suit  of  the  Marble  Company  for  the  contract 
expressly  stipulates  that  he  may  relinquish  the 
business  and  abandon  the  contract  at  any  time 
on  giying  one  year's  notice.  And  it  is  a  general 
principle  that  when — ^from  personal  incapacity, 
the  nature  of  the  contract,  or  any  other  cause 
—a  contract  is  incapable  of  being  enforced 
against  one  part^,  that  party  is  equally  in- 
capable of  enforcing  it  specifically  against  the 
«ther,  though  its  execution  in  the  latter  way 
Alight  in  itself  be  free  from  the  difficulty  at- 
^tending  its  execution  in  the  former.  Fry,  Spec. 
Perf.  sec  286. 

But  what  is  a  still  more  satisfactory  reason 
for  withholding  a  decree  for  specific  perform- 
ance is,  that  the  party  who  asks  for  it  haA  an 
entirely  adequate  remedy  provided  by  the 
reservation  in  his  deed,  and  by  the  contract 
itself.  In  addition  to  his  remedy  by  suit  at 
law,  he  has  a  right  of  entry  and  the  privilege 
of  supplying  himself  with  marble,  as  much  as 
he  may  want,  if  the  owners  of  the  land  do 
360*]  not  fulfill  the  ^conditions  and  stipula- 
tions of  the  contract.  Ue  may  take  marble 
without  making  payment  for  it,  and  in  case  of 
such  entry  he  may  hold  possession  until  the 
tenants  of  the  fee  are  ready  and  willing  to  car- 
ry out  tne  affreement,  and  until  he  has  been 
compensated  for  all  his  expenditure.  This  is 
a  remedy  more  adequate  ana  full  than  any  de- 
cree for  specific  performance  could  give  him, 
and  it  renders  such  interference  of  a  court  of 
equity  entirely  unnecessary. 

For  these  reasons  we  are  of  opinion  that  the 
circuit  court  should  not  have  decreed  perform- 
ance in  specie  of  the  contfact,  but  should  have 
left  the  cross-complainant  to  his  action  at  law, 
or  to  the  remedy  reserved  in  his  deed. 

It  is  true  that  the  Marble  Company,  on  the 
18th  of  June,  1864,  gave  notice  to  Ripley^that 
thev  would  claim  that  the  facts  set  forth  in 
their  bill  amounted  to  a  permanent  breach  and 
violation  on  his  part  of  the  contract,  authoriz- 
ing them  to  treat  it  as  rescinded,  and  that  they, 
therefore,  rescinded  it,  asserting  that  they  had 
always  performed  it  on  their  part  until  it  was 
thus  violated  and  broken  by  him.  But  this  was 
after  his  wrongful  entry,  which  certainly  re- 
lieved them  for  a  time  from  delivering  marble, 
and  the  notice  in  no  way  interferes  with  any 
remedy  he  may  have  at  law,  or  with  any  right  he 
has  to  enter  under  the  reservation  in  his  deed. 

The  decree,  so  far  as  it  orders  specific  per- 
formance, will,  therefore,  be  reversed,  as  also 
all  the  decretal  orders  that  direct  the  mode  of 
periormanoe. 

We  have  thus  disposed  of  all  the  ouestions 
raised  by  the  appeal  of  the  complainants, 
''The  Rutland  Marble  Company,"  and  of  most 
of  those  raised  by  the  appeal  of  the  defendant, 
Ripl^.  Two  or  three  questions  remain  to  be 
96t 


considered.  It  is  sufficient  to  say,  in  answer  to 
the  seventh  specification  of  his  appeal,  that  we 
do  not  perceive  that  he  was  required  to  paj 
the  Company's  share  of  the  money  received  by 
him  from  the  marble  business  any  more  rapid- 
ly than  the  contract,  giving  to  it  a  reasonable 
construction,  demanded. 

In  the  sixth  specification  it  is  averred  that 
the  decree  is  ^erroneous,  in  that  it  omits  [*36s 
to  order  and  direct  that  The  Rutland  Marble 
Company,  their  asents,  servants,  and  assigns,  be 
eniomed  from  selling  or  disposinf  of  marble 
taken  from  said  quarry  of  said  Company. 
Though  the  appeal  is  in  these  broad  tenns,  it 
is  presumed  the  appellant  does  not  mean  to  be 
understood  as  claiming  that  the  Marble  Com- 
pany should  be  enjoined  a^inst  selling  as 
much  marble  as  the  quantity  furnished  by 
them  for  the  mill.  If  tliis  is  not  so,  then  the 
construction  he  would  have  given  to  the  con- 
tract is  that  the  tenants  of  the  fee  must 
quany  every  year  three  hundred  tiiousand  feet, 
and  deliver  one  half  thereof  at  the  mill,  leav- 
ing the  remainder  unsold  and  undisposed  of. 
This  is  a  construction  so  unreasonable  and  so 
at  variance  with  the  words  of  the  contract, 
that  it  needs  only  mention  to  show  its  inad- 
missibility. Assuming  it  to  be  meant,  then, 
that  the  court  should  have  enjoined  sgainst 
a  sale  of  marble  from  the  land  greater  in  quan- 
tity than  that  which  was  required  by  the  son- 
tract  to  be  delivered  at  the  mill,  we  are  of 
opinion  the  claim  cannot  be  maintained.  It 
has  been  argued  in  support  of  it,  that  the  evi- 
dence shows  the  quarry  to  be  exhaustible  with- 
in a  definite  number  of  years;  that  the  con- 
tract contemplated  a  perpetual  supply  for  the 
mill,  or  a  supply  so  long  as  the  marble  shall 
last,  while  the  quarry  shall  be  worked  in  the 
manner  contemplated  and  prescribed  by  it;  and 
hence,  that  taking  out  marble  and  disposing  of 
it  in  greater  quantities  than  the  mill  requires, 
with  a  right  of  choice  of  blocks  in  Ripley,  is  an 
invasion  of  his  right. 

The  argument  is  faulty  in  several  particu- 
lars. It  assumes  that  the  contract  pres'jribed  a 
mode  of  use  of  the  quarries  exclusive  of  any 
other.  Such  is  not  the  agreement.  It  bears 
upon  its  face  the  evidence  that  supplies  of 
marble  to  other  consumers  than  Ripley's  mill 
was  contemplated.  There,  certainly,  is  no  ex- 
press restriction  of  the  Quantity  which  the 
owners  of  the  land  may  take  out  and  restric- 
tion upon  the  absolute  rights  of  ownership  in 
fee  is  not  to  be  raised  by  mere  implication. 
When  Ripley  required,  under  the  last  provision 
of  the  agreement,  all  his  marble  to  be  furnished 
from  the  south  opening  on  the  lot,  and  when, 
in  obedience  *to  nis  demand,  the  open-  [*36s 
ing  was  made  by  Barnes,  it  should  require  un- 
ambiguous language  to  satisfy  a  court  that 
Barnes  and  his  successors  in  the  title  were  ex- 
cluded from  taking  marble  from  any  other 
opening  for  the  purpose  of  sale. 

The  argument  also  misapprehends  the  natois 
of  such  a  right  as  Ripley%  even  though  it  be 
conceded  that  it  was  intended  to  provide  for  a 
perpetual  enjoyment  of  a  marble  supply.  Nei- 
ther the  contract  nor  the  reservation  in  his  deed 
gave  him  a  corporeal  interest  in  the  marble  is 
situ.  It  was  not  a  grant  to  him  of  the  mari^le, 
or  a  grant  of  a  right  to  quarry  and  tiUce  it  tJ^ 
If  his  Interest  was  real  In  any  sense,  which 
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may  be  doubted,  it  was  incorporeal.  Of  oourse, 
it  was  not  exdusiye  of  the  right  of  the  owners 
of  the  land  to  talce  marble  on  their  own  account 
ad  libitum.  In  Lord  Mountjoy's  case,  reported 
by  Godbolt  (Case  24),  by  Leonard  (4  Leon. 
147),  in  Coke  Littleton  (104),  by  Moore  (p. 
174),  and  more  fully  by  Anderson  (And.  307), 
a  leading  case,  the  words  of  the  reservation  were. 

"Provided,  always,  and  it  is  covenanted, 
granted,  concluded  and  agreed  between  the  said 
parties  to  this  indenture,  and  the  said  John 
£rown  and  Charles  (the  grantees),  and  their 
heirs  covenant  and  grant  to  and  with  the  said 
Lord  Mountjoy,  his  heirs  and  assigns,  by  these 
presents,  in  form  following,  that  is  to  say,  that 
U  shall  be  lawful  for  the  said  Lord  Mountjoy, 
liis  heirs  and  assigns,  at  all  times  hereafter,  to 
liave,  take  and  dig  in  and  upon  the  heath 
^ound  of  the  premises,  from  time  to  time,  suf- 
ficient ores,  heath,  turves  and  other  necessaries 
for  the  making  of  alum  and  copperas." 

Here  was  a  reservation  from  grantees  and 
their  heirs  to  the  grantor,  his  heirs  and  assigns, 
quite  as  large  as  in  the  present  case.  Yet  it 
was  held  an  incorporeal  hereditament,  and  not  a 
grant  of  an  exclusive  right.  It  was  likened  to 
A  grant  of  common  "sans  nombre,"  leaving  the 
im-antors  a  right  to  dig  and  take  ore,  though 
their  so  doing  might  exhaust  it.  Chetham  r. 
Williamson,  4  East,  469,  is  another  case  equally 
decisive  to  the  same  effect.  Other  decisions  as- 
363*]  serting  the  same  doctpne  •are  at  hand: 
Caldwell  v.  Fulton,  31  Pa.  482;  Johnston 
Iron  Co.  V.  Cambria  Iron  Co.  32  Pa.  241 ;  Glon- 
inger  v.  Coal  Co.  65  Pa.  9.  In  all  of  them  the 
covenants  ran  with  the  land.  The  grants  were 
of  undoubted  real  interests.  They  contem- 
plated a  perpetual  supply  to  the  grantees  as 
plainly  as  it  was  contemplated  in  this  case.  The 
rights  of  the  grantees  were  not  limited,  as  here, 
to  any  defined  quantity,  and  yet  it  was  held  they 
did  not  interfere  with  the  right  of  the  grantors 
to  take  ore,  coal,  etc.,  from  the  property  out  of 
which  the  incorporeal  interests  issued,  and  to 
take  it  without  stint.  The  appeal  of  the  cross- 
complainant  cannot,  therefore,  be  sustained. 

Nor,  under  the  circumstances  of  the  case,  can 
the  Marble  Company  be  decreed  to  account  for 
failures  to  supply  the  marble  required  by  the 
contract  to  be  delivered  at  the  mill,  if  there 
have  been  such  failures.  Holding  as  we  do  that 
there  can  be  no  decree  for  a  specific  perform- 
ance and  that  Ripley  is  not  entitled  to  an  in- 
junction against  selling  marble  from  the  quar- 
ry, the  substantial  basis  of  the  defendant's 
cross-bill  fails,  and  having  disturbed  the  plain- 
tiffs' possession  wrongfully,  and  thereby  inter- 
fered with  their  power  to  perform  the  contract, 
he  is  not  in  a  situation  to  invoke  equitable  aid. 
If  he  has  any  claim  to  damages  for  a  breach  of 
the  contract,  it  must  be  asserted  at  law,  and 
there  his  remedy  is  complete. 

It  remains  only  to  add,  what  must  ndw  be 
apparent,  that  that  part  of  the  decree  which 
directed  Ripley  to  pay  the  taxable  costs,  except 
such  as  accrued  from  the  portion  of  the  com- 
plainants' bill  which  sought  to  annul  the  con- 
tract, was  correct. 

The  decree  of  the  circuit  is  reversed,  and  the 
cause  ordered  to  be  remitted,  with  directjpns 
to  enter  a  decree  in  accordance  with  the  opin- 
ion above  given.  And  it  is  further  ordered, 
that  the  costs  of  the  appeals  be  divided,  and 
that  one  half  be  paid  by  each  of  the  parties. 
10  Wall 
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John  Cauldwell,  Exr.,  and  Rachel  Corwin, 
Exrx.,  etc.,  Appts., 

▼. 

JOSHUA  ATKINS  and  Edwin  Atkins,  Owners 

of  the  Ship  Isaac  F.  Chapman. 

(See  S.  C.  10  Wall.  419,  420.) 

Further  evidence  in  admiralty  cases — amend- 
ments on  appeaL 

On  a  motion  to  take  further  evidence  to  be  used 
in  this  court  in  an  admiralty  case,  some  excuse, 
latisfactory  to  this  court,  should  be  shown  for  the 
failure  to  exsmine  the  witnesses  in  the  courts 
below  * 

There  can  be  no  substantial  amendment  in  this 
court;  but  if  the  pleadines  or  evidence  are  defec- 
tive and  the  case  appear  to  have  merits,  the  court 
will  reverse  the  decree  and  remand  the  cause,  with 
directions  to  permit  amendments  and  further 
proofs. 

[No.  377.] 

Argued  Dee.  16,  1870.    Decided  Dec.  19,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

On  motion  for  a  commission  to  take  testi- 
mony. 

This  case  arose  upon  a  libel  in  admiralty,  in 
the  United  SUtes  District  Court  for  the  East- 
ern District  of  New  York. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Messrs.  T.  M.  Wheeler  and  W.  W.  Good- 
rich, for  appellants. 

(No  counsel  appeared  upon  this  motion  for 
appellees.) 

3{r.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  in  admiralty.  The 
decisions  in  the  district  and  circuit  court  were 
in  favor  of  the  libelants,  the  appellees  in  the 
appeal.  The  appellants  now  move  the  court  for 
a  commission  to  take  further  evidence,  to  be 
read  in  this  court  on  the  hearing. 

No  excuse  is  shown  in  the  papers  on  which 
the  motion  is  founded,  why  the  witnesses 
named  and  proposed  to  be  examined,  were  not 
examined  in  some  one  of  the  courts  below  be- 
fore the  hearing  there.  The  affidavit  simply 
states  that  the  testimony  of  these  witnesses  is 
material,  as  advised  by  counsel. 

*Thi8  is  not  in  accordance  with  the  [*4S0 
practice  of  the  court.  Some  excuse,  satisfac- 
toiy  to  this  court,  should  be  shown  for  the 
failure  to  examine  them  in  the  courts  below, 
such  as  that  the  evidence  was  discovered  when  it 
was  too  late  to  procure  such  examination,  or 
that  the  witnesses  had  been  subpoenaed  and 
failed  to  appear,  and  could  not  be  reached  by 
attachments,  and  the  like.  The  Boston,  1 
Sumn.  328;  Coffin  v.  Jenkins,  3  Story,  108;  The 
William,  7  Irish  Jur.  354;  Jarvis  r.  Chandler, 
1  Tur.  &  R.  319. 

Many  of  the  cases  bearing  on  this  subject  are 
cases  of  amendment  in  the  appellate  court  by 
adding  new  allegations  and  giving  new  proofs. 
Pars.  Ship.  2d  vol.  pp.  429,  430,  431,  and  n; 
Conk.  Adm.  p.  418;  Lamb  r.  Parkman,  U.  S. 
C.  C.  per  Curtis,  J.;  21  Law  Rep.  589.  But 
they  involve  the  practice  applicable  to  motions 
simply  to  examine  witnesses  in  the  appellate 
court.  There  can  be  no  substantial  amendment 
in  this  court;  but  if  the  pleadings  or  evidence 
are  so  defective  that  no  decree  can  be  founded 
upon  them,  and  the  case  appear  to  have  merits. 
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the  court  will  reverse  the  decree  and  remand 
the  cause  to  the  court  below  with  directions  to 
permit  amendments  and  further  proofs.  The 
Caroline,  7  Cranch,  49d-500;  The  Mary  Anne, 
8  Wheat.  380. 

It  is  quite  ap^rent,  if  commissions  were  to 
be  allowed  by  tnis  court  to  issue  as  a  matter  of 
course,  on  a  formal  application  under  the  twelfth 
Rule,  without  requiring  any  excuse  for  not 
taking  the  evidence  in  the  usual  way  before  the 
courts  below,  the  privilege  would  be  open  to 
f[reat  abuse,  disturoinff  the  orderly  proceedings 
in  courts  of  admiralty.  Instead  of  taking 
proofs  in  the  cbuse  in  the  courts  below,  and 
there  thoroughly  trying  it,  much  of  the  evi- 
dence could  safely  be  omitted,  relying  on  the 
new  evidence  in  this  court.  There  is  no  hard- 
ship upon  the  parties  in  guarding  against  this 
abuse  with  great  care  and  strictness,  as  they 
have  two  opportunities  to  procure  the  attend- 
ance and  tizamination  of  the  witnesses  before 
they  oome  here  on  appeal ;  first,  before  the  dis- 
trict court,  and  again  before  the  circuit. 

For  the  reasons  stated,  the  motion  must  be 
denied. 


JOHN  KTMBATJi,  Administrator  of  Joseph  A. 
Gilmore,  Deceased,  Plff.  in  Err., 

T. 

JOHN  Z.  GOODRICH. 

(See  S.  0.  "Kimball  v.  Collector"  10  Wall.  438- 

454.) 

Import    duties,    how    estimated — appraisal    of 
goods — ^invoice  value. 

Import  daties  are  estimated  in  the  first  place,  if 
they  are  ad  valorem,  on  the  iDvoice  value  with- 
oat  any  appraiial. 

Whenever,  in  the  opinion  of  the  collector,  there 
was  Just  ground  to  suspect  that  goods  had  been  in- 
voiced below  their  true  value,  he  was  authorised 
to  direct  that  the  goods  should  be  appraised. 

Neither  the  appraisers  nor  the  collector  can 
make  any  reduction  in  the  invoice  or  entered  value 
in  the  assessment  of  ad  valoren  duties. 

[No.  11.] 
Argued  Dec.  8,  1870.     Decided  Dec.  19,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  plaintiff  in  error  brought  suit  in  the 
court  below,  upon  an  agreed  statement  of  facts, 
to  recover  back  certain  duties  on  wool.  Judg- 
ment having  been  rendered  against  him  in  that 
court,  he  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  C.  Gushing,  W.  E.  Chandler  and 
M.  E.  Ingalls,  for  plaintiff  in  error: 

It  was  clearly  the  intention  of  Congress  that, 
in  determining  whether  wool  was  free  or  dutia- 
ble, the  actual  value  of  the  same  at  the  port 
and  period  of  exportation  should  govern. 

This  is  apparent  from  an  examination  of  the 
various  Acts  of  Congress  in  reference  to  this 
subject,  of  which  there  are  three. 

The  first  is  that  of  1832,  found  in  4  Stat,  at 
L.  683,  as  follows: 

"Wool,  unmanufactured,  the  value  whereof 
at  the  place  of  exportation  shall  not  exceed 
eight  cents  per  pound,  shall  be  imported  free  of 
duty." 

The  second,  that  of  1857,  under  which  this 
importation  arose,  provided  that  "Sheep's  wool 
unmanufactured,  of  the  value  of  twenty  cents 
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per  pound  or  less  at  the  port  of  exportation, 
should  be  exempt  from  duty;  provided,  never- 
theless, that  under  no  circumstances  shall  the 
duty  be  assessed  upoii  an  amount  less  than  the 
invoice  or  entered  value,  any  law  of  Congress 
to  the  contrary  notwithstanding." 

The  third  is  that  of  1861,  found  in  12  Stat, 
at  L.  196,  as  follows:  "Wool,  unmanufactured, 
the  value  whereof  at  the  last  port  or  place 
from  whence  exported  to  the  United  States, 
shall  be  eighteen  cents  or  under  per  pound, 
shall  be  exempt." 

The  same  intent  is  apparent  in  each  of  these 
Acts,  viz.:  that  the  value  of  the  wool  at  the 
place  of  exportation  should  determine  whether 
it  was  exempt  from  or  liable  to  duty. 

The  Supreme  Court  of  the  United  States  ip 
the  case  of  Sampson  v.  Peaslee,  in  20  How.  571, 
15  L.  ed.  1022,  decide  that  the  day  of  sailing 
is  the  date  when  the  value  is  to  be  taken. 

This  Act  of  1857,  then,  construed  with  refer- 
ence to  this  decision  and  the  facts  of  this  case, 
is  this: 

If  this  wool  was  of  the  value  of  twenty  cents 
or  less  at  Cape  Town,  Apr.  25,  1861,  it  ia  not 
dutiable. 

The  facts  in  this  case  clearly  show  that  the 
value  of  this  wool,  at  the  time  and  place  men- 
tioned, was  less  than  twenty  cents. 

The  practice  of  the  department  under  this 
very  Act  was  in  harmony  with  this  interpreta- 
tion. 

This  is  seen  by  the  Treasury  Circular  which 
was  issued  Sep.  5,  1857,  and  is  printed  in  the 
agreed  statement:  and  also  by  the  following 
circular,  which  was  issued  June  15,  1857. 

"On  a  question  submitted  to  the  department, 
it  is  decided  that  the  time  at  which  the  value 
of  wool  at  the  port  of  exportation  is  to  be  esti- 
mated with  a  view  to  its  exeinption  from  duty 
under  schedule  T  of  the  Tariff  Act  of  Mar.  3, 
1857,  is  the  date  of  exportation  from  the  for- 
eign port  for  the  United  States,  as  provided  by 
law  in  reference  to  the  appraisement  of  im- 
ports for  the  assessment  of  duties." 

There  remains  but  one  question  to  consider, 
viz.:  is  the  intent  of  Congress  as  expressed  in 
the  Act  of  1857,  ch.  98,  sec.  3,  controlled  by  the 
proviso  to  the  2d  section  of  ch.  101  of  the  Act 
of  same  year? 

This  involves  two  questions: 

First.  Is  there  a  conflict  between  the  twe 
sections  ? 

If  so,  which  shall  control? 

The  plaintiff  submits:  first,  that  there  fa  no 
conflict;  that  each  statute  relates  to  a  different 
subject-matter. 

The  first  statute  provides  a  way  to  determine 
whether  an  article  is  free  or  dutiable.  If  it  is 
found  to  be  free  when  tried  by  this  test,  then 
the  last  statute  or  proviso  does  not  apply,  for 
there  is  no  duty  to  be  assessed.  If,  on  the 
other  hand,  the  wool  is  found  to  be  dutiable, 
when  tested  by  the  first  statute,  then  the  last 
statute  applies  and  says,  upon  what  that  duty 
shall  be  assessed. 

If  this  construction  is  applied  to  this  Act, 
and  it  seems  the  only  proper  and  reasonable 
one,  then  there  is  no  conflict  between  them. 
E^h  statute  will  be  of  force  and  consistent. 

It  is  the  rule  in  the  construction  of  statutes, 
says  Lord  Mansfield,  "That  all  which  relates  to 
the  same  subject  must  be  taken  to  be  one  sys- 
tem and  construed  consistently." 
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The  rule  is  to  adopt  such  an  interpretation, 
"Ut  res  magis  valeat,  quam  pereat."  Dwar. 
Stat.  568. 

If,  on  the  other  hand,  the  court  shall  hold 
that  there  is  a  conflict  between  the  two  stat- 
utes, then  the  question  arises:  which  shall  gov- 
ern? 

We  submit,  then,  that  the  proviso  to  chapter 
101,  so  far  as  it  conflicts  with  the  preceding 
statute,  must  yield  for  the  following  reasons: 

First.  If  this  invoice  proviso,  so  called,  does 
control  the  previous  statute,  then  it  practically 
defeats  its  operation,  for  no  eoods  can  come  in 
free;  for  every  importation  by  law  has  to  be 
invoiced,  and  that  invoice  states  a  value;  and 
if  admitting  it  free  is  equivalent  to  assessing 
a  duty  upon  a  value,  then  every  time  an  article 
comes  in  free  you  assess  a  duty  upon  a  value 
less  that  stated  in  the  invoice. 

Second.  The  intention  of  Congress  in  the 
Statute  of  1857  is  clear,  as  has  been  previously 
shown,  that  the  value  of  the  import  shall  gov- 
ern, while  the  proviso  of  chapter  101  relates 
back  to  an  entirely  different  class  of  cases,  and 
it  is  not  clear  at  all  that  Congress  intended  it 
to  apply  to  this  class  of  cases. 

In  fact,  the  presumption  is  that  Congress  did 
not  intend  it  to  so  apply,  for  it  would  have 
stultified  itself  by  so  doing. 

Third.  By  holding  that  this  proviso  controls 
the  previous  statute,  you  will  hold  out  an  in- 
ducement to  merchants  to  impose  upon  the  de- 
partment by  fraudulent  sales  and  fictitious 
transfers,  to  avoid  the  effect  of  such  a  con- 
struction. 

Every  consideration  of  equity  and  justice  is 
upon  the  side  of  the  plaintiff,  which  should 
have  great  weight  when  the  law  is  doubtful. 

Messrs.  Amos  T.  Akennan,  Atty-Gen.,  and 
Hilly  Asst.  Atty-Gen.,  for  defendant  in  error: 

The  Act  in  force,  imposing  a  duty  on  wool 
at  the  date  of  this  importation,  was  the  Stat- 
ute of  1857,  chapter  78,  sections  1,  3,  11  Stat, 
at  L.  192,  194,  which  imposed  an  ad  valorem 
duty  of  twenty-four  per  cent.,  but  exempted 
fr<Hn  duties  ''Sheep's  wool  unmanufactured  of 
the  value  of  twenty  cents  per  pound  at  the 
port  of  exportation." 

The  language  of  the  Statute  of  1857,  supra, 
exempting  certain  wool  from  payment  of  duty, 
is  almost  identical  with  that  of  the  Statute  of 
1832,  4  Stat,  at  L.  583,  exempting  from  duty 
wool  not  exceeding  in  value  eight  cents  per 
pound.  Under  the  statutes  at  that  time  in 
force,  goods  imported  from  the  country  of  their 
production  were  appraised,  for  the  purposes  of 
imposing  duties  at  their  value  in  that  country 
at  the  time  when  purchased,  and  this  continued 
to  be  so  until  the  Statute  of  1851,  ch.  36,  see. 
1,  9  Stat,  at  L.  629. 

Greely  v.  Thompson,  10  How.  225;  Griswold 
V.  Lawrence,  1  Blatchf.  599;  Barnard  v.  Mor- 
ton, 1  Curt.  404. 

By  the  Statute  of  1842,  ch.  270,  sec  16,  5 
Stat,  at  L.  563,  it  was  enacted,  "That,  in  all 
cases  where  there  is  or  shall  be  imposed  any  ad 
valorem  rate  of  duty  on  any  goods,  etc.,  im- 
ported into  the  United  States,  and  in  all  cases 
where  the  duty  imposed  shall  by  law  be  regu- 
lated by  or  directed  to  be  estimated  or  based 
upon  the  value  of  the  square  yard,  or  of  any 
specified  quantity  or  parcel  of  such  goods,  etc., 
it  shall  be  the  duty  of  the  collector  •  •  •  to 
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cause  the  actual  market  value  or  wholesale 
price  thereof  at  the  time  when  purchased  in  the 
principal  markets  of  the  country  from  which 
they  shall  have  been  imported,  ...  to  be 
appraised,  estimated  and  ascertained,  and  this 
value,  with  certain  other  charges  specified,  is 
made  the  true  value  at  the  port  where  the  same 
may  be  entered,  upon  which  duties  shall  be  as- 
sessed." 

By  the  Statute  of  1857,  ch.  38,  sec  1,  supra, 
it  is  enacted  "That,  in  all  cases  where  there  ia 
or  shall  be  imposed  any  ad  valorem  rate  of 
duty  on  any  ^[oods,  etc.,  imported  into  the 
United  States,  it  shall  be  the  duty  of  the  col- 
lector ...  to  cause  the  actual  market  val- 
ue or  wholesale  price  thereof,  at  the  period  of 
the  exportation  to  the  United 'States,  in  the 
principal  markets  of  the  country  from  which 

the  same  shall  have  been  imported 

to  be  appraised,  etc"  It  will  be  perceived  that 
the  Statute  of  1857  only  applies  to  the  first 
class  of  cases  mentioned  m  the  Statute  of  1842, 
namely:  those  cases  "Where  there  is,  or  shall 
be  imposed  any  ad  valorem  rate  of  duty,"  and 
omits  all  reference  to  the  other  class  of  cases, 
namely:  those  where  the  duty  imposed  shall 
by  law  be  regulated  by,  or  directed  to  be  regu- 
lated by  or  based  upon  the  value  of  the  goc^s. 
This  omission  is  ver^  significant,  and  would 
seem  to  show  conclusively  that,  as  to  this  lat- 
ter class  of  cases,  within  which  the  present  case 
falls,  the  value  at  the  time  when  the  goods 
were  purchased  is  to  be  considered  the  true 
value  at  the  port  of  importation,  and  not  the 
value  at  the  time  when  they  were  exported. 

It  is  submitted,  therefore,  that  in  estimating 
the  value  of  wool,  to  determine  whether  it  i» 
dutiable  or  not,  the  value  at  the  time  it  was 
purchased  is  to  be  deemed  the  true  value,  and 
that  the  judgment  below  was  correct. 

But  if  this  construction  of  the  statute  be  er- 
roneous, the  invoice  price  in  this  case  must  be 
regarded  as  conclusive  evidence  of  the  value  of 
the  wool. 

By  the  Statute  of  1823,  ch.  21,  3  Stat,  at  L. 
727,  et  seq.,  a  true  invoice,  containing  a  just 
and  faithful  account  of  the  cost  of  merchan- 
dise which  has  been  purchased  and  supported 
by  oath,  is  required  when  goods  are  imported. 

By  the  Tariff  AcU  of  1842,  1846  and  1857,  a 
penalty  was  imposed  when  the  appraised  value 
exceeded  by  ten  per  cent,  the  mvoice  value; 
provided,  nevertheless,  that  under  no  circum- 
stances shall  the  duty  be  assessed  upon  an 
amount  less  than  the  invoice  value;  any  law  of 
Congress  to  the  contrary  notwithstanding. 

By  our  revenue  laws,  therefore,  the  invoice 
is  regarded,  not  as  a  mere  bill  of  parcels,  but 
as  a  solemn  statement  of  the  Importer,  sup- 
ported by  oath. 

.In  the  present  case,  the  merchandise  was 
generally  liable  to  an  ad  valorem  duty,  with  an 
exception  exempting  it  from  duty  if  it  did  not 
exceed  the  value  of  twenty  cents  per  pound. 
It  was  invoiced  at  more  than  twenty  cents 
per  pound,  and  was  entered  at  more  than  that 
value.  There  is  no  authority  for  making  one 
appraisement  for  the  purpose  of  determining  if 
merchandise  be  exempt  from  duty;  and  if  it  is 
found  to  be  dutiable,  then  making  another  ap- 
praisement for  the  purpose  of  determininff  the 
value  upon  which  ad  valorem  duties  are  to  be 
assessed;  and  it  would  teem  to  follow,  that  tae 
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invoice  must  be  as  binding  in  the  one  case  as  in 
the  other.  Statutes  in  pari  materia  must  be 
construed  together. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Import  duties,  illegally  exacted,  if  paid  under 
"written  protest  ''signed  by  the  claimant/'  set- 
ting forth  distinctly  and  specifically  the  grounds 
of  objection  to  the  payment,  may  be  recovered 
back  in  an  action  of  assumpsit  against  the  col- 
lector. 5  Stat,  at  L.  727;  Assessor  v.  Osbomes 
fante,  749];  Nichols  v.  U.  S.  [ante,  127]; 
Phila.  v.  Collector,  5  Wall.  731,  18  L.  ed.  616. 

Recent  enactments  have  annexed  certain 
other  conditions,  of  a  very  important  character, 
to  the  right  of  action  in  sucn  cases,  but  it  is 
not  necessary  to  enter  into  those  details  as 
445*]  *none  of  the  new  provisions  have  any  ap- 
plication in  the  case  before  the  court.  13  Stat, 
at  L.  214. 

Four  hundred  and  ninety-one  bales  of  wool 
were  imported  in  the  month  of  June,  1861,  into 
the  Port  of  Boston  by  the  plaintiff  or  his  in- 
testate, and  the  agreed  statement  shows  that 
the  wool  was  duly  entered  at  that  port  for  con- 
sumption. Dutiss  were  assessed  upon  the  same 
to  the  amount  of  $15,651.80,  and  the  plaintiff 
or  his  intestate  paid  the  same,  having  first 
complied  with  all  the  formal  conditions  to  en- 
able him  to  maintain  the  present  action. 

Wool  unmanufactured,  of  the  value  of 
twenty  cents  per  pound  or  less  at  the  port  of 
exportation,  was  at  that  time  entitled  to  be  ad- 
mitted to  entry  free  of  duty,  but  wool  un- 
manufactured, ''imported  from  abroad,**  of 
greater  value  than  twenty  cents  per  pound  at 
the  port  of  exportation,  was  subject  to  an  ad 
valorem  duty  of  twenty- four  per  cent.,  as  im- 
posed by  the  Act  reducing  the  duty  on  imports 
and  for  other  purposes.    11  Stat,  at  L.  192,  104. 

By  the  agreed  statement  it  appears  that  the 
wool  imported  in  this  case  was  shipped  in  the 
barque  vatella,  which  sailed  from  Cape  Town 
on  the  25th  of  April,  prior  to  the  importa- 
tion, but  it  also  appears  that  the  wool  was 
purchased  by  the  shippers  at  that  place  several 
months  before  the  bark  sailed.  They  pur- 
chased it  at  ten  pence  sterling  per  pound,  as 
stated  in  the  invoice,  and  the  parties  agree  that 
the  price  given  in  the  entry  at  the  custom- 
house is  the  same  as  that  given  in  the  invoice, 
and  that  both  correspond  with  the  actual  cost 
of  the  wool  at  the  place  of  exportation. 

American  ships  bringing  goods  from  any  for- 
eign port  into  the  United  States  are  required 
to  have  on  board  a  manifest  signed  by  the  mas- 
ter describing  the  goods  and  the  vessel,  and 
giving  the  name  of  the  port  where  the  goods 
were  shipped,  and  the  name  of  the  port  to 
which  they  were  consigned.    1  Stat,  at  L.  644. 

On  arriving  within  four  leagues  of  our  coast 
.446*]  the  master  *of  such  ship  is  required,  if 
the  proper  officer  of  the  customs  comes  on 
boara,  to  produce  such  manifest  to  such  officer 
for  his  inspection,  and  he  is  also  required,  with- 
in twenty-four  hours  from  the  time  the  vessel 
arrives  at  a  port  of  the  United  States  where 
an  officer  of  the  customs  resides,  to  report  that 
fact  to  the  collector  or  chief  officer  of  the  cus- 
toms at  that  port.    1  Stat,  at  L.  649. 

Goods  imported  from  any  foreign  port  or 
place  are  required  to  be  landed  in  open  day, 
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and  the  Act  of  Congress  provides  that  soeh 
goods  shall  not  be  landed  or  delivered  from  the 
ship  without  a  permit  from  the  collector  and 
naval  officer,  if  any,  for  such  unlading  and  de- 
livery. Authority  to  grant  such  a  permit  does 
not  exist,  if  the  goods  are  intendea  to  be  en- 
tered for  consumption,  until  the  duties  are  paid 
or  secured  to  be  paid,  and  the  duties  are  never 
paid  nor  are  they  ever  secured  to  be  paid  in 
such  a  case  before  the  importation  is  complete 
and  the  goods  are  entered  at  the  custom-house. 
Such  an  entry,  that  is,  an  entry  for  consump- 
tion, must  be  in  writing,  and  must  be  made  by 
the  owner,  consignee  or  asent,  to  the  collector 
of  the  district,  within  fifteen  days  from  the 
time  the  master  reports  the  arrivai  of  the  ves- 
sel, and  the  person  making  the  entry  must  also 
produce  to  the  collector  the  original  invoice 
or  invoices,  or  other  documents  received  in 
lieu  thereof,  or  concerning  the  same,  in  the 
same  state  in  which  they  were  received,  with 
the  bills  of  lading. 

Examination  of  the  entry,  as  presented  by 
the  owner,  consignee  or  agent,  is  usually  made 
by  the  entry  clerk,  and  if  found  to  be  correct 
the  collector  proceeds  to  estimate  the  duties 
"on  the  invoice  value  and  quantity,"  and  if  the 
estimated  amount  of  the  duties  is  paid  or  se- 
cured to  be  paid,  as  required  by  law,  the  col- 
lector is  then  authorized  to  grant  a  permit  for 
the  discharge  and  landing  of  the  cargo.  Until 
those  acts  are  performed,  no  one  has  any  au- 
thority to  grant  a  permit  or  to  remove  the 
hatches,  but  the  inspector  remaina  in  charge 
of  the  vessel. 

*Import  duties,  it  will  be  observed,  are  [*447 
estimated  in  the  first  place,  if  they  are 
ad  valorem,  on  the  invoice  value  and  quantity 
as  shown  in  that  document,  unless  additions  are 
made  to  the  same  by  the  owner,  consignee  or 
agent,  in  the  entry  at  the  custom-house,  and  in 
that  state  of  the  case  the  duties  are  estimated 
on  the  invoice  value  and  quantity  together 
with  those  additions  to  the  same,  but  in  either 
event  the  duties  are  estimated  at  that  stage  of 
the  proceedings  without  any  appraisal. 

Evidently  it  must  be  so,  as  the  estimated 
duties  are  required  to  be  paid  or  to  be  secured 
to  be  paid  before  the  permit  is  granted  to  re- 
move the  hatches,  and  before  the  goods  are 
landed  from  the  vessel. 

Such  duties,  so  estimated,  may  be  paid  at  the 
time,  or,  what  is  more  usual,  they  may  be  se- 
cured to  be  paid  by  depositing  the  amount  in 
gold  with  the  collector,  subject  to  an  equitable 
adjustment  when  the  duties  are  liquidated  and 
the  correct  amount  of  the  same  is  ascertained 
by  such  subsequent  proceedings  as  are  pre- 
scribed by  law  for  that  purpose. 

Subsequent  proceedings  are  essential  to  the 
ends  of  justice,  as  computations  based  solely 
on  the  invoice  value  ana  quantity  will  seldom 
prove  to  be  correct,  as  the  values  expressed  in 
the  invoice  may  be  less  than  the  true  market 
value  of  such  imports  in  the  principal  markets 
of  the  country  whence  the  importation  was 
made,  or  articles  imported  may  have  been  omit- 
ted in  the  invoice,  or  articles  contained  in  the 
invoice  may  have  been  lost  during  the  voyage, 
or  the  actual  quantities  as  ascertained  by  the 
weighers,  gaugers  or  measurers  may  differ  from 
those  given  in  the  invoice  and  entry.  Correc- 
tions of  the  kind  are  frequently  necessary,  but 
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tbey  are  never  made  until  the  goods  are  landed 
and  appraised. 

Collectors  are  required  by  law  to  cause  the 
dutiable  value  of  imported  goods  subject  to  an 
«d  valorem  rate  of  duty  to  be  appraised,  esti- 
mated and  ascertained,  and  the  provision  is 
that  if  the  appraised  value  shall  exceed  by  ten 
per  centum  the  value  so  declared  in  the  entry, 
4he  goods  are  subject  to  a  duty  of  twenty  p^ 
«ent.  ad  valorem  on  such  appraised  value 
448*]  *in  addition  to  the  rate  imposed  where 
no  such  under-valuation  is  shown.  I  Stat,  at 
L.  673. 

Penalties  of  the  kind,  however,  may  be 
avoided  if  the  undervaluation  in  the  invoice  is 
corrected  in  the  entry  at  the  custom-house,  as 
the  same  section  provides  that  it  shall  be  law- 
lui  for  the  owner,  consignee  or  agent  of  im- 
ports which  have  been  actually  purchased  or 
procured  otherwise  than  by  purchase,  on  entry 
of  the  same  to  make  such  auidition  in  the  en- 
Iry  to  the  cost  or  value  in  the  invoice  as  in  his 
opinion  may  raise  the  same  to  the  true  mar- 
ket value  of  such  imports  in  the  principal  mar- 
kets of  the  country  whence  the  importation 
•ball  have  been  made. 

Additions  may  be  made  to  the  cost  or  value 
of  the  goods  as  given  in  the  invoice  to  raise  the 
same  to  the  true  market  value,  but  the  addi- 
tions, in  order  that  they  may  have  effect  to 
avoid  the  additional  duty  of  twenty  per  cent., 
must  be  made  before  or  at  the  time  of  the  en- 
try, as  no  such  corrections  can  be  made  after- 
wards ;  or,  in  other  words,  the  additions,  if  any, 
must  be  made  before  the  permit  is  granted  and 
before  the  goods  are  landed-,  because  if  they  are 
not  made  before  those  acts  are  performed  the 
-additions  made  to  the  cost  or  value  given  in 
the  invoice  would  not  become  a  part  of  the  du- 
tiable value  in  estimating  the  duties  prior  to 
the  appraisal,  and  if  the  appraisers  Should  re- 
port that  the  invoice  value  was  correct  the 
amount  of  the  additions  would  escape  taxation 
altogether.  Nothing  remains  to  be  done  subse- 
4)uent  to  the  granting  of  the  permit  and  the 
landing  of  the  goods  except  such  acts  as  are 
Tequir^  by  law  to  correct  any  errors  in  the  in- 
voice and  to  liquidate  the  duties,  as  the  express 
provision  in  the  principal  Collection  Act  is  that 
all  the  duties  on  goods,  wares  and  merchandise 
ahall  be  paid  or  l^  secured  to  be  paid  before  a 
permit  shall  be  granted  for  landing  the  same, 
il  Stat,  at  L.  199. 

Before  the  permit  is  granted,  it  is  the  duty 
of  the  owner,  consignee,  or  agent  to  present  the 
invoice  to  the  collector  and  make  the  entry  in 
the  form  required  by  law,  and  thereupon 
449*]  *the  collector  certifies  the  invoice  and 
grants  the  permit  in  due  form  for  the  discharge 
and  landing  of  the  cargo,  first  designating  the 
packages,  at  least  one  in  ten,  to  be  sent  to  the 
public  store,  and  marks  the  same  on  the  entry, 
uivoice,  and  permit.  Waring  v.  Mayor  [ante, 
342];  Gen.  Reg.  (1857),  145. 

Packages  intended  for  examination  by  the 
appraisers  are  usually  sent  to  the  public  store 
for  that  purpose,  but  cumbrous  articles  may  be 
axamined  on  the  wharf  where  they  were  landed, 
and  samples  may,  in  certain  cases,  be  used  for 
the  same  purpose  instead  of  the  packages,  from 
which  they  were  selected  by  the  sampler. 

Pursuant  to  the  usual  practice  the  goods  in 
this  case  were  entered  for  consumption  ac- 
cording to  the  Invoice  value,  to  wit:  at  ietk 
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pence  sterling  per  pound,  expressed  in  decimals, 
which  made  the  wool  dutiable  at  the  rate  of 
twenty-four  per  cent,  ad  valorem. 

Tested  by  the  facts  of  the  case  as  given  in 
the  agreed  statement,  it  is  clearly  to  be  inferred 
that  the  preliminary  proceedings  were  correct; 
that  the  invoice  was  seasonably  presented  to 
the  collector;  that  the  entry  of  the  goods  was 
regularly  made  for  consumption;  that  the  du- 
ties were  properly  estimated  on  the  invoice  val- 
ue and  quantity;  that  the  duties  as  thus  es- 
timated were  duly  paid,  or  secured  to  be  paid, 
before  the  permit  was  granted;  that  the  permit 
was  subsequently  granted  in  due  form  for  the 
landing  of  the  goods,  and  that  one  in  ten  of 
the  packages  was  ordered  to  the  public  store 
for  the  examination  of  the  local  appraisers. 
Prior  to  that  stage  of  the  proceedings,  the  ap- 
praisers have  no  jurisdiction  of  the  case,  and 
they  have  no  duty  to  perform  in  the  premises. 

Beyond  doubt,  the  collector  may  diroct  that 
all  packages  shall  be  examined  but  he  is  re- 
quired to  designate  on  the  invoice  at  least  one 
package  of  the  same,  and  one  package  at  least 
of  every  ten  packages  of  the  importation,  and 
the  direction  is  that  he  shall  order  the  same  to 
the  public  stores  to  be  open^,  examined  and 
appraised.  All  those  requirements  *hav-  [^450 
ing  been  fulfilled,  the  appraisers  are  furnished 
with  the  original  invoice  which  contains  the 
marks  of  the  collector  designating  the  packages 
sent  to  the  public  stores  for  their  examination. 

Briefly  stated,  their  duty  is  to  appraise,  esti- 
mate and  ascertain  the  true  market  value  of 
such  imports  in  the  principal  markets  of  the 
country  whence  such  importation  was  made, 
and  to  report  their  doings  to  the  collector. 
They  examined  the  packages  sent  to  the  public 
stores,  and  the  agreed  statement  shows  that 
they  reported  upon  the  invoice  **value  cor- 
rect," in  accordance  with  the  prevailing  custom 
to  mark  invoices  in  that  manner  in  cases  where 
the  price  given  in  the  invoice  was  high  enough 
to  cover  the  market  value. 

Complaint  is  made  that  the  custom  does 
not  allow. the  appraisers  to  reduce  the  invoice 
value  when  it  is  greater  than  the  true  market 
value,  but  the  decisive  answer  to  that  com- 
plaint is,  that  the  Act  of  Congress  authorising 
the  appraisal  of  tl^  importation,  expressly 
provides  'That,  under  no  circumstances,  shall 
the  duty  be  assessed  upon  an  amount  less  than 
the  invoice  or  entered  value"  of  the  importa- 
tion. Where  the  entered  value  is  the  same  as 
the  invoice  value,  the  legal  effect  of  the  re- 
quirement is  the  same  as  it  was  in  the  prior 
Act,  which  did  not  contain  the  words  ''entered 
value,"  but  in  cases  where  the  owner,  con- 
signee or  agent  makes  additions  to  the  value 
expressed  in  that  invoice,  to  avoid  the  penalty 
of  twenty  per  cent.,  the  words  "entered  value^' 
have  a  special  application,  and  in  those  cases 
the  duty  cannot  be  assessed  upon  an  amount 
less  than  the  entered  value,  which  includes  the 
value  expressed  in  the  invoice  and  the  addi- 
tions made  thereto  by  the  owner,  consignee 
or  agent,  before  or  at  the  time  the  goods  were 
entered  at  the  custom-house. 

Ten  pence  sterling  per  pound  was  the  actual 
cost  of  the  wool  at  the  time  it  was  purchased, 
and  the  price  actually  paid  for  the  wool  is  the 
value  expressed  in  the  Invoice,  and  the  same 
value  Is  given  in  the  entry  made  by  the  con- 
signee, and  the  agreed  statement  shows  that 
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the  appraisers  reported  that  the  iniK)ice 
value  was  correct,  and  if  the  matter  had 
45Z*]  ^stopped  there  the  case  would  be  too 
plain  to  admit  of  any  controversy,  as  it  would 
show  that  every  requirement  of  law  had  been 
followed  without  the  least  departure,  and  that 
nothing  had  been  done  to  which  the  plaintiff 
or  his  intestate  objected  at  the  time  the  act 
was  performed,  as  he  made  the  entry  and  gave 
therein  the  value  expressed  in  the  invoice  as 
the  true  market  value  of  the  imports  in  the 
principal  markets  of  the  country  whence  the 
importation  was  made.     11  Stat,  at  L.  109. 

**Value  correct"  was  the  report  of  the  ap- 
praisers when  they  returned  the  invoice  to  the 
collector,  and  the  duties  were  liquidated  and 
assessed  upon  that  amount  as  the  true  dutiable 
value  of  tne  goods,  but  before  the  duties  were 

f)aid  by  the  consignee  as  liquidated,  the  col* 
ector  requested  the  appraisers  to  make  a  re- 
examination of  the  wool,  and  "a  formal  ap- 
praisement of  its  value,"  but  they  declined  to 
make  any  appraisement  of  it  at  less  than  the 
invoice  price,  giving  as  a  reason  that  they 
could  not  do  so  by  law;  evidently  referring  to 
the  provision  in  the  Appraisement  Act  that  un- 
der no  circumstances  shall  the  duty  be  assessed 
upon  an  amount  less  than  the  invoice  or  en- 
tered value.  At  the  collector's  request,  how- 
ever, they  made  a  statement  to  him  in  writing, 
which  they  expressly  declared  was  not  an 
official  appraisement,  in  'which  they  stated  that 
the  market  value  of  the  wool  at  the  time  it 
was  exported,  in  the  principal  markets  of  the 
country  where  it  was  purchased,  was  eight 
pence  and  three  farthings  per  pound,  at  which 
rate  the  wool  would  have  been  entitled  to  entry 
free  of  duty.  Prices  of  wool  had  declined  at 
that  port  subsequent  to  the  purchase  in  this 
case,  and  before  the  bark  sailed,  so  that  the 
wool  might  have  been  purchased  at  the  time 
it  was  exported  at  the  reduced  price  named  by 
the  appraisers. 

Ad  valorem  duties  were  always  estimated, 
prior  to  the  Act  of  the  20th  of  April,  1818, 
by  adding  a  prescribed  percentage,  including 
charges  and  commissions,  to  the  actual  cost  of 
the  goods  at  the  place  where  the  same  were 
purchased  and  exported,  the  actual  cost  being 
ascertained  by  the  invoice.  1  Stat,  at  L.  41 
and  673;  3  Stat,  at  L.  436. 
452*]  •Whenever,  in  the  opinion  of  the  col- 
lector there  was  just  ground  to  suspect  that 
goods  subject  to  an  ad  valorem  duty,  and  im- 
ported into  his  district,  had  been  invoiced  be- 
low the  true  value  of  the  goods  in  their  actual 
state  of  manufacture  at  the  place  from  which 
they  were  imported,  the  collector,  by  the  Act 
last  cited,  was  authorized  to  direct  that  the 
goods  should  be  appraised  in  the  manner  pre- 
scribed in  the  9th  section  of  that  Act,  which 
was  the  first  authority  of  the  kind  conferred  in 
the  Acts  of  Congress  in  cases  where  the  entry 
was  accompanied  by  the  invoice,  as  required  by 
law.  Such  duties  were  required  to  be  estimat- 
ed, by  the  Act  of  the  Ist  of  March,  1823,  by 
adding  all  charges  except  insurance,  and  a  pre- 
scribed percenta^  to  the  actual  cost  of  the 
goods,  if  the  same  were  purchased,  or  by  mak- 
ing the  same  additions  to  the  actual  value  of 
the  goods  if  they  were  procured  otherwise  than 
by  purchase,  or  by  making  the  same  additions 
to  the  appraised  value  of  the  gxK>d8  if  the  same 
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were  appraised^  except  in  eaaea  where  tlie  good* 
were  subject  to  a  certain  penalty,  and  the  ex- 
press  provision  was  that  the  rates  of  duties 
should  be  estimated  on  such  aggregate  amount. 
Goods  imported  from  foreign  countries  could 
not  be  admitted  to  entry  unless  the  invoice 
accompanied  the  entry,  nor  unless  the  invoice 
was  verified  by  oath,  and  neither  the  Act  under 
consideration  nor  the  first  Collection  Act  gave 
the  collector  or  the  appraisers  any  authority  to 
reduce  the  price  or  value  of  the  goods  as  ex- 
pressed in  the  invoice.    3  Stat.  iS  L.  732. 

Dutiable  values  of  imported  goods,  subject 
to  an  ad  valorem  rate  of  duty,  were  required 
by  the  Act  of  the  30th  of  July,  1846,  to  be  es- 
timated and  ascertained  by  appraisement,  add- 
ing costs  and  charges  as  therein  prescribed,  but 
the  provision  was  that  under  no  circumstances 
''shall  the  duty  be  assessed  upon  an  amount 
less  than  the  invoice  value."  9  Stat,  at  L.  43; 
Shelton  v.  Austin,  1  Cliff.  389. 

Costs  and  charges,  except  insurance,  were 
also  required  to  be  added  to  the  appraised  val- 
ue by  the  Act  of  the  3d  *of  March,  1851;  [*453 
but  the  Act  vested  no  authority  either  in  the 
collector  or  the  appraisers  to  reduce  the  valua- 
tion of  the  goods  below  the  invoice  or  entered 
value,  and  no  such  authority,  applicable  in  this 
case,  is  found  in  any  Act  of  Congress  passed 
prior  to  the  time  when  the  entry  before  the 
court  was  made  at  the  custom-house.  9  Stat, 
at  L.  630. 

On  the  contrary,  the  Act  of  Congress  under 
which  the  appraisers  acted  in  this  case  express- 
ly provides,  as  before  explained,  that  under  no 
circumstances  shall -the  duty  be  assessed  upoa 
an  amount  less  than  the  invoice  or  entered 
value,  the  substance  of  which  provision  has 
been  in  force  for  a  quarter  of  a  century.  11 
Stat,  at  L.  199. 

Importers  are  required  to  make  an  entry  of 
their  importations,  which  should  always  be  ac- 
companied by  the  invoice,  duly  verified  by 
oath,  and  when  the  entry  is  made  and  the  per- 
mit granted  the  packages  for  appraisement  are 
designated  on  the  invoice  by  the  collector  who 
orders  one  in  ten  of  them  to  the  public  store 
for  the  purpose  of  appraisal.  Examination  of 
the  selected  packages  is  then  made  by  the  ap- 
praisers, who  report  their  doings  to  the  col- 
lector, and  if  no  appeal  is  taken  from  their  ap- 
praisement, either  to  the  general  appraisers  or 
to  the  Secretary  of  the  Tr^ury,  their  decision 
in  the  premises  is  final  and  conclusive  as  to  the 
dutiable  value  of  the  inoportation.  Belcher 
V.  Linn,  24  How.  621,  16  L.  ed.  767;  Bartlett 
V.  Kane,  16  How.  272;  Rankin  v.  Hoyt,  4  How. 
327;  Stairs  v.  Peaslee,  18  How.  524,  15  L.  ed. 
476. 

Appraisers,  it  is  said,  are  to  appraise,  esti- 
mate and  ascertain  the  true  market  value  of 
such  imports,  whether  of  greater  or  less  value 
than  that  expressed  in  the  invoice  and  entry; 
but  the  decisive  answer  to  that  suggestion  is 
that  their  duties  are  regulated  by  the  Act  of 
Congress  under  which  they  act,  and  inasmuch 
as  it  is  provided  that  the  duties  shall  not,  un- 
der any  circumstances,  be  assessed  upon  an 
amount  less  than  the  invoice  or  entered  value, 
it  is  clear  that  the  appraisers  have  no  authority 
to  make  any  such  appraisement  as  that  which 
they  were  requested  to  make  by  the  collector. 
Redress  for  such  a  grievancey  if  it  be  one,  must 
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454*]  be  *8ought  in  Congress^ as  Congress,  and 
not  the  courts,  possesses  the  power  to  lay  and 
collect  taxes,  duties,  imposts,  and  excises,  and 
to  pass  all  laws  which  shall  be  necessary  and 
proper  to  carry  that  power  into  execution. 

ifxtended  remarks  respecting  the  case  of 
Rankin  v.  Hoyt,  4  How.  327,  nera  not  be  made, 
as  the  statement  of  the  fact  shows  that  the  ap- 
praisers in  that  case  added  to  the  value  ex- 
pressed in  the  invoice,  and  the  decision  was 
founded  upon  the  Act  of  the  14th  of  July,  1832, 
which  did  not  contain  the  provision  that  the 
duties  should  not  under  any  circumstances  be 
assessed  upon  an  amount  less  than  the  invoice 
or  entered  value  and,  conseauently,  it  is  not 
An  authority  which  controls  the  present  case. 

Comment  upon  the  5th  section  of  the  Tariff 
Act,  under  which  the  goods  were  imported  in 
this  case,  may  also  be  omitted  for  reasons  of  a 
like  character,  as  the  section  must  be  construed 
in  view  of  the  proviso  of  the  amendatory  Act 
passed  on  the  same  day,  which  prohibits  both 
the  appraisers  and  the  collector  from  making 
any  reduction  in  the  invoice  or  entered  value 
in  the  assessment  of  ad  valorem  duties. 
•  Judgment   affirmed. 


RICHARD  C.  GRAY,  Appt^ 

V. 

TTHE    CHICAGO,    IOWA    AND    NEBRASKA 
RAILROAD  COMPANY  et  al. 

(See  8.  C.  "The  Clinton  Bridge,"  10  WaU.  454- 

463.) 

Mississippi  bridge — ^Act  to  legalize— effect  of. 

By  the  act  ot  Feb.  27,  1866,  it  was  the  Intention 
of  Congress  to  legalize  the  bridge  therein  named 
as  then  constructea  across  the  Mississippi  River. 

It  was  competent  for  Congress  to  interfere  and 
legalize  the  bridge,  under  the  power  to  regulate 
«ommerce.  , 

'llie  Act  of  Congress  having  passed,  pending  a 
•ait  to  remove  the  orldge  as  a  nuisance,  it  gave  the 
rule  of  decision  for  the  court,  at  the  final  uearing. 

[No.  8.] 
Argued  Dec.  7,  1870.     Decided  Dec.  19,  1870. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa. 

llie  bill  in  this  case  was  filed  in  the  court 
below,  to  abate  a  bridge  partially  built  over  the 
Mississippi  River,  and  perpetuallv  to  enjoin  the 
erection  of  said  bridge.  The  bill  having  been 
dismissed  by  that  court,  the  complainant  took 
jin  appeal  to  this  court. 

A  full  statement  of  the  case  is  given  in  the 
•opinion  of  the  coiurt. 

Mr.  T.  D.  Lincoln,  for  appellant: 

Did  the  Act  intend  to  abate  the  suit? 

This  is  a  question  of  construction  merely, 
and  must  be  decided  with  reference  to  well 
known  rules  of  construing  statutes. 

It  is  not  usual  for  Acts  of  the  Legislature  to 
interfere  with  pending  litigation,  or  to  make 
any  new  rules  that  shall  dispose  of  the  particu- 
lar case  then  pending.  And  according  to  es- 
tablished rules,  it  should  not  be  so  construed, 
unless  the  Act  is  so  clear  that  no  other  fair 
<construction  can  be  given  to  it.  The  3d  section 
of  the  Act  would  seem  to  indicate  that  it  was 
only  intended  to  apply  to  litigation  thereafter 

NOTR. — BCTect  of  legislative  authority  upon  lia- 
bility   for    private   nuisance — see   note,    1    L.R,A. 
<N.S.)   49. 
10  Wall. 


arising;  for  without  saying  anything  about  lit- 
igation pending,  it  provides  for  litigation  there- 
after arising  from  alleged  obstruction  to  the 
navigation.  As  this  very  section  provides  for 
litigation  thereafter  to  arise  in  reference  to  the 
said  bridge  as  an  obstruction,  how  can  it  be 
claimed  that  this  very  Act  disposed  of  that 
question  T 

Did  the  law  intend  to  do  more  than  to  de- 
clare generally  that  a  bridee  at  that  point  was 
a  lawful  structure,  for  the  purposes  therein 
named?  It  declares  that  the  bridge  shall  be  a 
lawful  structure,  and  shall  be  recognized  as  a 
post  route.  Now,  this  last  clause  is  of  such  a 
character  as  would  seem  to  indicate  that  it  was 
lawful  for  the  purposes  of  a  post  route. 

1.  The  title  of  tne  Act  comes  in  aid  of  this 
view  of  the  law,  for  it  is  in  these  words:  "An 
Act  declaring  Clinton  bridge  across  the  Missis- 
sippi River  at  Clinton,  in  the  State  of  Iowa,  a 
post  route." 

2.  The  declared  object  and  purpose  of  the 
law  was  simply  to  provide  that  the  Clinton 
bridge  should  be  a  post  route,  and  to  provide 
for  the  rate  of  carrying  the  mails,  and  the 
law  must  be  construed  in  connection  with  the 
laws  of  Congress  relating  to  post  roads. 

The  Postoffice  Department  was  temporarily 
established  by  the  Act  of  Sep.  22,  1789,  1  Stat, 
at  L.  10,  Aug.  4,  1790,  and  by  the  Act  of 
Mar.  3,  1791.  It  was  permanently  established 
Feb.  20,  1792,  and  May  8,  1704,  1  Stat,  at  L. 
232,  354. 

And  this  establishment  has  been  improved 
from  time  to  time  by  Congress,  from  that  time 
to  this.  See,  Act  March  3,  1825,  4  Stat,  at  L. 
102. 

Numerous  Acts  have  been  passed  from  time 
to  time  establishing  post  routes,  sometimes  by 
Act  embracing  general  classes  of  routes,  cov- 
ering nearly  all  travel  routes  by  carriage  or 
vessel  in  the  country,  but  more  generally  by 
specific  description  of  the  route  by  name. 

And  the  examination  of  the  numerous  laws 
passed  by  Congress  on  the  subject  of  post 
routes  will  show  that  their  object  was  simply 
to  make  it  lawful  for  the  Postmaster-General 
to  establish  posto£Bces  and  contracts  for  carry- 
ing the  mail;  and  that  they  had  no  other  pur- 
pose whatsoever.  They  were  not  intended  to 
make  all  these  various  routes  lawful  for  any 
other  purpose.  The  Wheeling  Bridge  Act  is 
declared  to  be  "An  Act  making  Appropriations 
for  the  Service  of  the  Postoffice  Department 
During  the  Fiscal  Year  Ending  the  Thirtieth 
June,  One  Thousand  Eight  Hundred  and  Fifty- 
three,  and  for  other  purposes." 

The  words,  "and  for  other  purposes,"  found 
in  the  title  to  this  Act,  cover  the  matters 
therein  relating  to  the  Wheeling  Bridge;  so 
that  in  this  respect  the  Wheeling  Bridge  Act 
differs  from  the  Act  relating  to  the  Clinton 
Bridge,  now  before  the  court. 

Congress  enacted,  in  the  6th  section  of  the 
Act  aforesaid,  that  the  said  bridges  "are  here- 
by declared  to  be  lawful  structures  in  their 
present  position  and  elevation,  and  shall  be  so 
held  and  taken  to  be,  anything  in  any  law  or 
laws  of  the  United  States  to  the  contrary  not- 
withstanding." 

This  would  seem  to  be  ouite  conclusive  of 
the  intent  of  the  Act;  but  the  7th  section  pro- 
vided that  the  said  bridges  should  be   post 
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loutes  for  the  passage  of  the  mails,  And  then 
proceeded  in  these  words: 

"And  that  the  Wheeling  &  Belmont  Bridge 
Company  are  authorized  to  have  and  main- 
tain their  said  bridges  at  their  present  site 
and  elevation:  and  the  officers  and  crews  of 
all  boats  navigating  the  said  river  are  required 
to  rq^pilAte  the  use  of  said  vessels  and  boats, 
and  of  anj  pipes  and  chimneys  belonging 
thereto,  so  as  not  to  interfere  with  elevation 
and  construction  of  said  bridges.** 

This  language  leaves  no  room  for  argument 
or  doubt  that  the  Act  was  intended  to  reach 
the  very  question  decided  by  the  court. 

The  case  of  Pa.  v.  Bridge  Co.  18  How.  460, 
15  L.  ed.  449,  cannot  be  regarded  as  disposing 
of  the  question  now  before  the  court.  That 
case  is,  undoubtedly,  authority  of  importance 
upon  the  constitutionality  of  the  Act  in  ques- 
tion. It  is  not  of  much  value  upon  the  ques- 
tion of  the  construction  of  the  Qinton  Bridge 
Act. 

If  it  is  claimed  that  this  is  an  enactment 
finding  the  bridge  to  be  a  lawful  structure'  in 
■uch  a  way  as  to  put  an  end  to  this  suit,  it  is 
the  exercise  of  a  legal  function  which  belongs 
to  the  courts,  and  not  to  Congress.  Sec  1,  art. 
8,  of  Const. 

The  principal  question  to  be  heard  was, 
whether  the  oridge  was  so  built  or  not.  This 
was  a  legal  question,  purely  and  simply  such. 

It  is  the  exercise  of  a  judicial  function,  which 
Is  placed  by  the  Constitution  in  the  courts  of 
the  United  States.  Such  it  was  in  effect,  and 
the  court  below,  in  obedience  to  that  view  of 
the  Act,  ordered  the  bill  dismissed  upon  the 
force  of  the  statute,  refusing  to  inquire  into 
the  merits. 

The  court  is  referred  to  the  following  cases 
bearing  upon  this  point: 

De  Chastellux  v.  Fairchild,  15  Pa.  20;  State 
V.  Fleming,  7  Humph.  153;  Lewis  v.  Webb,  3 
Me.  333;  Lanier  v.  Gallatas,  13  La.  Ann.  176; 
Holden  v.  James,  11  Mass.  396;  Merrill  v.  Sher- 
burne, 1  N.  H.  203;  Parmalee  v.  Thompson,  7 
Hill,  80;  Sanborn  v.  Cora,  of  Rice  Co.  9  Mmn. 
279. 

The  Clinton  Bridge  Law  is  not  a  law  regu- 
lating commerce  among  the  States,  and  is  in- 
valid. 

Ch.  J.  Marshall  gives  this  definition  of  the 
power  of  Congress  to  regulate  commerce:  ''It 
M  the  power  to  regulate,  that  is,  prescribe,  the 
rule  by  which  commerce  is  to  be  carried  on." 
Gibbons  v.  Ogden,  9  Wheat.  196. 

Here  is  no  rule  provided  for  carrying  on  com- 
merce, or  any  rule  intended  to  affect  it.  Nor 
is  the  bridge,  in  any  fair  sense,  an  instrument 
of  commerce.  Except  so  far  as  it  creates  the 
bridge  a  post  route,  it  is  not,  as  has  been  said 
before,  in  the  nature  of  a  law,  but  a  finding  or 
a  decree. 

This  bridge  is  a  piece  of  a  railroad,  one  half 
of  which  is  in  Iowa  and  the  other  half  in  Illi- 
nois; and  it  does  not,  in  this  regard,  differ  from 
any  other  piece  of  railroad  in  these  States. 

If,  then.  Congress  has  power  to  regulate  or 
legalize  this  bridge,  it  has  power  to  regulate 
or  lecralize  any  and  every  road  or  canal  in  the 
country. 

Messrs.  T.  O.  Howe,  James  H.  Howe  and 
Enoch  Totten,  for  appellee. 
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(The  court  declined  hearing  any  argument 
upon  this  side.) 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Iowa. 

The  bill  was  filed  by  the  plaintiff  to  enjoio 
the  defendants  from  building  a  railroad  bridge- 
across  the  Mississippi  River,  at  the  Town  of 
Clinton,  situate  on  its  banks  on  the  Iowa  side* 
and  extending  to  a  point  opposite  on  the  Illi- 
nois side.  Jdter  setting  out  the  interest  the 
plaintiff  had  in  the  free  and  unobstructed  navi- 
gation of  the  river,  and  the  serious  danger  and 
obstruction  to  the  navigation  by  the  erection  of 
the  bridge,  the  bill  concluded  with  a  prayer  for 
a  temporary  injunction  against  the  defendants* 
enjoining  them  from  building  the  bridge  until 
the  final  hearing  of  the  cause,  and  for  a  perpet- 
ual injunction  m  the  final  hearing.  Answers 
were  put  in  by  the  several  defendants  and  also- 
replications,  and  a  large  amount  of  proofs  were 
taken  by  both  parties.  When  the  cause  came 
on  for  a  final  hearing,  the  counsel  for  the  de- 
fendants objected  to  the  proof  of  the  plaintiff' 
being  read,  on  the  ground  that  since  the  erec- 
tion of  the  bridge  CongresB  had  passed  an  Act 
dedaring  it  a  lawful  structure,  which  objection 
was  sustained  by  the  court,  and  a  dismissal  of 
the  bill  decreed  accordingly. 

The  Act  of  Congress  was  passed  27th  Febru* 
ary,  1865. 

The  1st  section  of  the  Act  of  Congress  pro* 
vides,  'That  the  bridge  across  the  Mississippi 
Riyer.  erected  by  the  Albany  Bridge  Company 
and  the  Chicago,  Iowa  and  Nebraska  Railroad 
Company,  under  the  authority  of  the  States  of 
Iowa  and  Illinois,  etc.,  shall  be  a  lawful  struct- 
ure, and  shall  be  recognixed  and  known  as  a 
post  route." 

The  2d  section:  "That  the  draw  of  said 
bridge  shall  be  opened  promptly,  upon  reason* 
able  signal,  for  the  passage  of  boats,  etc^ 
*except  when  trains  are  passing  over  the  [^456 
same;  but  in  no  case  shall  unnecessary  delay 
occur  in  opening  the  said  draw." 

The  3d  section:  "That  in  case  any  litigation 
hereafter  arising  from  any  alleged  obstruction 
to  the  free  navigation  of  said  river,  the  cause 
ma^  be  tried  before  the  Circuit  Court  of  the 
United  States  of  any  State  in  which  any  por* 
tion  of  said  obstruction  or  bridge  touches." 

The  4th  section  reserves  the  right  to  alter  or 
amend  the  Act,  so  as  to  prevent  or  remove  all 
material  obstructions  to  the  navigation  of  the 
river  by  the  bridge. 

It  appears  that  the  bridge  was  completed  be- 
fore the  passage  of  this  Act. 

We  cannot  doubt,  upon  a  perusal  of  the  sec- 
tion, but  that  it  was  the  intention  of  Congress 
to  legalize  the  bridge  as  then  constructed  across 
the  river,  and  that  the  words  used  carry  out 
fully  this  intent.  It  is  declared  "a  lawful 
structure;"  that  is,  the  bridge  as  built,  with 
its  abutments,  piers,  superstructures,  draw  and 
height,  should  have  the  sanction  of  law,  and  be 
maintained  and  used  in  that  state  and  condi- 
tion until  the  law  was  altered  by  the  reserved 
power  in  the  last  section. 

The  Act  of  Congress  in  the  case  of  The 
Wheeling  Bridge  was  more  explicit,  but  not 
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more  comprehensive  than  thtf  present  one.  It 
was  there  declared  "That  the  bridges  across  the 
Ohio  River  at  Wheeling,  in  the  State  of  Vir- 
ginia, and  at  Bridgeport,  in  the  State  of  Ohio, 
abutting  on  Zane  Island  in  said  river,  are  here- 
by declared  to  be  lawful  structures  in  their 
present  positions  and  elevations,  and  shall  be 
so  held  and  taken  to  be,  anything  in  the  law 
or  laws  of  the  United  States  to  the  contrary 
notwithstanding."  In  that  case  the  court  had 
rendered  a  decree,  directing  the  obstruction  to 
be  removed  by  elevating  the  bridge,  or  if  not, 
by  abatement.  No  doubt  the  existence  of  this 
decree,  which  was  in  the  process  of  execution, 
led  to  the  very  specific  terms  of  the  Act.  But, 
with  all  its  particularity,  it  is  not  more  com- 
prehensive or  decisive  in  legalizing  the  bridges 
than  the  one  before  us. 

The  question^,  whether  or  not  it  was  compe- 
tent for  C!ongress  to  interfere  and  legalize  the 
bridge  under  the  power  to  regulate  commerce, 
and  whether  or  not  the  Act  put  an  end  to  the 
pending  suit,  were  questions  examined  and  set- 
tled in  the  affirmative  in  the  case  already  re- 
ferred to.  Pa.  V.  Wheeling  Bridge,  18  How. 
429,  15  L.  ed.  436.  The  reasons  for  the  con- 
clusions arrived  at  will  be  there  found,  and 
need  not  be  repeated. 

The  only  difference  between  the  case  of  The 
463*]  Wheeling  *Bridge  and  the  present  one  is, 
that  in  the  former  a  decree  had  been  rendered 
by  the  court  against  the  bridge;  in  the  latter, 
the  cause  was  pending  undecided.  It  was,  in 
the  former  case,  insisted  on  behalf  of  the  com- 
plainant, that  the  Act  of  Congress  could  not 
mvalidate  the  decree  of  the  court.  But  it  was 
answered  that  the  decree  of  abatement  of 'the 
obstruction  was  executory,  and  a  continuing 
decree,  which  required  not  only  the  removal  of 
the  bridge,  but  enjoined  the  defendants  against 
any  reconstruction.  And  that  whether  or  not 
it  would  be  a  future  existing  obstruction  de- 
pended upon  the  question  whether  it  interfered 
with  the  right  of  free  navigation,  and  that  if, 
in  the  mean  time,  this  right  had  been  modified 
by  competent  authority,  so  that  the  bridge 
was  no  longer  an  unlawful  obstruction,  the  de- 
cree of  the  court  could  not  be  enforced.  There 
was  no  longer  any  interference  with  the  enjoy- 
ment of  the  public  right  inconsistent  with  law 
no  more  than  there  would  be  if  the  complainant 
himself  had  given  his  consent  after  the  decree. 

In  the  present  case  the  Act  of  Congress  hav- 
ing passed  pending  the  suit,  it  gave  the  rule  of 
decision  for  the  court  at  the  final  hearing  upon 
the  same  principle  that  the  Act  in  The  Wheel- 
ing Bridge  case  staid  the  execution  of  the  de- 
cree directing  its  abatement.  The  court  say  in 
that  case  (p.  431)  that  if  the  remedy  had  been 
an  action  at  law,  and  a  judgment  rendered  in 
favor  of  the  plaintiff  for  damages,  the  right  to 
these  would  have  passed  beyond  the  power  of 
Congress.  And  if,  in  the  present  case,  the  ac- 
tion had  been  at  common  law  for  damages  al- 
leged to  have  been  done  to  the  property  of  the 
plaintiff  before  the  passage  of  the  Act*  of  Con- 
gress, very  different  considerations  would  have 
arisen  as  to  the  effect  of  the  Act  upon  this  pri- 
vate right  of  action  from  that  upon  a  simple 
proceeding  to  enjoin  the  building  of  the  bridge; 
or,  if  built,  to  abate  it  as  a  nuisance. 

We  think  the  ruling  of  the  court  below  was 
right,  and  the  judgment  should  be  affirmed. 
10  Wau* 


•THE  STATE  OF  TEXAS,  Complt.  [•127 

V. 

GEORGE  W.  WHITE,  John  Chiles,  John  A, 
Hardenberg,  Samuel  Wolf,  George  W.  Stew- 
art et  al. 

(See  S.  C.  "Texas  v.  Chiles"  10  Wall.  127,128.) 

Additional  relief,  When  denied. 

A  motion,  on  the  foot  of  the  decree,  for 'addi- 
tional relief  not  within  the  scope  or  tenor  of  the 
decree,  will  be  denied. 

[No.  4.  Orig.] 

Argued  Dec.  19,   1870.     Decided  Jan.  0,  187L 

BILL  in  equity. 
On  motion. 
The  case  is  fully  stated  by  the  court. 
Mr.  T.  J.  Durant,  for  complainant. 
Mr.  James  Hughes,  for  respondents. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  bill  was  filed  in  this  case  by  the  com- 
plainant against  White,  Chiles  and  others,  to 
recover  the  possession  of  some  one  hundred  and 
thirty-five  bonds,  of  $1,000  each,  denominated 
'^United  States  Texas  indemnity  bonds.'' 
charged  to  have  been  illegally  obtained  by  the 
defendants.  Such  proceedings  were  had  in  the 
suit  that  a  decree  was  rendered  in  favor  of  the 
complainant,  as  will  be  seen  by  the  report  of 
the  case  [ante,  839]. 

A  motion  is  now  made  on  the  foot  of  that 
decree  by  the  complainant  against  Chiles,  one 
of  the  defendants,  lor  a  rule  to  show  cause  why 
he  should  not  deliver  to  the  clerk  of  this  court 
twelve  of  these  bonds,  which  it  is  charged  he 
has  in  his  possession  and  has  not  accounted  for. 
The  only  proofs  furnished,  upon  which  a  rule  i^ 
prayed  for,  is  the  answer  for  White,  a  co-de- 
fendant, the  deposition  of  McKinley,  all  in  the 
original  case,  and  the  affidavit  of  George  Tay- 
lor, produced  on  this  motion.  The  answer  of 
White,  not  being  competent  evidence  against  a 
co-defendant,  needs  no  further  notice.  The  dep- 
osition of  McKinley  shows  that  sometime  in 
the  summer  of  1867,  he  thinks  he  delivered  to 
Chiles  ten  bonds  that  had  been  deposited  with 
him  as  a  banker,  about  a  year  previous,  for  a 
third  person  on  certain  conditions,  which  had 
not  been  complied  with.  According  to  the  af- 
fidavit of  Taylor,  Chiles  admitted  to  him  that 
he  had  received  of  E.  K.  Thompson,  cashier  of 
the  Branch  Bank  of  Kentucky,  two  bonds, 
after  the  service  of  the  injunction  in  the  case, 
and  which  he  said  he  held  subject  to  the  order 
of  the  court. 

The  answer  of  Chiles  to  the  bill  was  put  in. 
on  or  about  the  25th  May,  1867,  in  which  he 
accounts  specially  for  some  fifty-one  of  the 
bonds  in  litigation. 

The  court,  after  decreeing  that  the  complain- 
ant was  entitled  to  recover  the  possession  of 
the  bonds  of  White  and  Chiles  and  of  all  per- 
sons claiming  under  them  with  notice,  proceeds 
to  determine  on  the  pleadings  and  proofs,  for 
which  and  how  many  bonds  the  said  defend- 
ants, respectively,  were  accountable  to  the  com- 
plainant to  make  restitution  thereof,  or  make 
good  the  proceeds. 

No  decree  was  entered  against  Chiles  for 
bonds  or  proceeds,  although  the  same  evidence 
was  then  before  this  court,  as  it  respects  ten  of 
the  bonds  in  question,  as  is  presented  in  sup- 
port of  this  motion.    It  would  secim,  therefore, 
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that  in  the  judgment  of  the  court,  the  plead- 
ings and  proofs  furnished  no  ground,  le^]  or 
equitable,  for  charging  him  personally  in  re- 
spect to  either  the  bonds  or  proceeds. 

We  may  add  that  the  twelve  bonds,  sought 
to  be  brought  before  the  court  under  the  rule 
to  show  cause,  founded  upon  the  suggestion  at 
the  foot  of  the  decree,  were  received  by  Chiles 
after,  the  filing  of  the  bill  in  February,  1867. 
The  decree,  in  terms,  limits  the  accounting  of 
the  defendants  to  bonds  in  their  possession  at 
the  several  times  of  the  service  oi  the  process 
in  this  suit.  The  case,  therefore,  presented,  is 
not  within  the  scope  or  tenor  or  the  decree. 

Motion  denied. 


4XO^]  •ARTHUR  C.  DUCAT,  PUT.  in  Err., 

V. 

THE  CITY  OF  CHICAGO. 

(See  S.  C.  10  Wall.  410-415.) 

^tate  may  require  insurance  companies  of 
other  States  to  take  out  licenses  and  pay 
fees  and  percentages. 

The  case  of  Paul  v.  Virginia,  ante,  857,  followed, 
to  the  effect  that  a  State  may  require  agents  of 
foreign  insurance  companies  to  take  out  a  license 
l>efore  doing  business  in  the  State,  and  to  pay  cer- 
tain fees  and  percentages. 

A  State  has  power  to  discriminate  between  Its 
own  domestic  corporations  and  those  of  other 
States,  desirons  of  transacting  business  within  its 
jurisdiction. 

As  to  the  nature  or  degree  of  discrimination.  It 
belongs  to  the  State  to  determine,  subject  only  to 
such  limitations  on  her  sovereignty  as  may  be 
found  in  the  fundamental  law  of  the  Union. 

[No.  48.] 
Submitted  Dec  21,  1870.    Decided  Jan.  9,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

Suit  was  brought  by  the  defendant  in  error, 
in  the  Superior  Court  of  Chicago,  to  recover  li- 
cense fees  for  carrying  on  the  business  of  insur- 
^ance.  Judgment  having  been  given  in  that 
<M>urt  for  the  plaintiff,  the  defendant  took  an 
appeal  to  the  Supreme  Court  of  the  State,  by 
wluch  the  said  judgment  was  aflirmed.  Where- 
upon the  defendant  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  Sanmel  W.  Fulleii  for  plaintiff  in  error. 

No  State  can  lawfully  impose  heavier  taxes 
upon  property  within  its  limits,  belonging  to 
the  citizens  of  other  States,  than  are  laid  upon 
the  property  of  its  own  citizens.  The  leading 
cases  on  this  subject  are  Brown  v.  Md.  12 
Wheat.  445;  Woodruff  v.  Parham  (ante,  382); 
and  Hinson  v.  Lott  (ante,  387). 

The  Insurance  Companies  complied  with 
every  requirement  of  law,  and  received  licenses 
to  do  business  throughout  the  State,  and  when 
they  had  thus  become,  as  is  were,  legally  domi- 
ciled within  the  State,  and  acquired  property 
within  its  limits  liable  to  taxation,  the  State 
attempted  to  authorize  the  City  of  Chicago^  and 
also  other  cities  in  which  the  licensed  agencies 
were  established,  to  levy  taxes  upon  that  prop- 
erty, which  were  not  imposed  upon  the  proper- 
ty of  the  citizens  of  Illinois,  merely  because  it 
belonged  to  corporations  created  in  other  States. 

Neither  in  form,  substance,  nor  effect,  is  the 
lax  in  question  a  license  for  the  privilege  of  do- 

NoTE. — ValiditT  of  license  tax  on   forei}?n   cor- 
porations as  coi^dition  of  doing  business — see  note. 
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ing  business.  It  was  first  enacted  in  1345  (1 
Rev.  L.  of  1845,  ch.  64,  sees.  22,  23;  13  111.  554), 
and  was  changed  in  1852,  by  an  Act  giving  to 
an  incorporated  charitable  institution  the  pro- 
ceeds of  the  tax  (21  Ills.  511) ;  but  in  1855  and 
1857,  the  general  laws  were  enacted,  and  in 
1863,  the  charter  of  the  City  of  Chicago  was  re- 
vised, and  this  tax  was  included  in  the  revenue 
chapter  of  the  charter,  and  required  to  be  paid 
into  the  city  treasury  and  appropriated  to 
municipal  purposes. 

The  laws  of  1855-7  have  been  all  this  time 
in  full  force,  and  obedience  to  their  require- 
ments is  strictly  required,  and  thus  we  have  a 
license  system,  and  one  of  taxation,  independ- 
ent of  each  other,  wholly  applicable  to  foreign 
insurance  companies. 

This  court  has  decided  in  Paul's  case  that  the 
former  is  valid;  it  has  also  decided  that  un- 
equal taxation,  discriminating  sigainst  the  dti- 
zens  of  other  States,  is  invalid;  and  as  this  is 
a  tax  and  not  a  license  fee  or  price  paid  for  a 
license,  it  cannot  be  supported,  either  as  a  li- 
cense or  a  tax. 

Mr.  M.  F.  Tuley,  for  defendant  in  error: 

The  same  questions  are  here  which  were  pre- 
sented to  this  court  in  the  case  of  Paul  v.  Vir- 
ginia (ante,  357). 

The  point  involved  in  each  case  ia:  whether 
or  not  a  State  Legislature  has  the  power  to 
make  a  discrimination  between  foreign  and  do- 
mestic insurance  companies,  as  to  the  condi- 
tions and  terms  upon  which  they  may  re- 
spectively do  business  within  the  State. 

If  these  corporations  are  merely  creations  of 
the  local  law  which  created  them;  if  they  are 
not  citizens;  if  they  have  no  privileges  nor  im- 
munities whith  other  States  are  bound  to  rec- 
ognize; and  if  the  other  States  may  prohibit 
them  doing  business — ^their  very  existence — 
within  the  limits  of  such  other  States  re- 
spectively— all  of  which  has  been  decided  in 
Paul's  case — then  it  necessarily  follows,  that 
Illinois  has  the  right  to  provide,  as  in  the  Acts 
of  1855,  1857  and  1863,  that  any  foreign  corpo- 
rations, as  a  condition  to  its  doing  business  in 
the  C^ty  of  Chicago,  shall  not  only  take  out  a 
state  license,  but  shall  also  pay  $2  out  of  every 
$100  of  their  premiums  received  from  business 
transacted  in  the  City,  to  the  City  Treasurer. 

The  Supreme  Court  of  the  State  of  Illinob 
has,  not  only  in  this  case,  but  twice  before,  in 
passing  upon  this  law,  decided  that  '*It  is  not  a 
tax  upon  property,  but  that  it  is  a  burden  im- 
posed upon  the  agent  for  the  right  of  exercising 
a  franchise  or  privilege,  and  which  the  Legisla- 
ture would  have  the  right  to  withhold  or  in- 
hibit altogether;  and  the  amount  of  premiums 
charged  is  merely  a  mode  of  computing  tbe 
amount  to  be  paid  for  the  exercise  of  the  privi- 
lege." 

People  V.  Thurber,  13  111.  554;  Benefit  Ass*!! 
V.  Lounsbury,  21  III.,  511. 

The  decision  of  a  state  court,  as  to  the  cou- 
formity  of  a  local  law  to  the  State  Constitutiob, 
will  be  followed  by  the  United  States  Courts. 

Nesmith  v.  Sheldon,  4  McLean,  375;  Dubois 
V.  McLean,  4  McLean,  488;  Gelpcke  v.  Dubuque. 
1  Wall.  175,  12  L.  ed.  520;  Bk.  v.  Dudley,  2 
Pet.  492. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the   court:  ^ 

This  is  a  writ  of  error  to  the  Supreme  Govt 
of  the  State  of  Illmoia. 
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•  The  case  I0  this:  Docat,  the  defendant  below, 
was  an  agent,  residing  in  the  City  of  Chicago, 
<»f  several  insurance  companies  chartered  in  the 
State  of  New  York,  and  took  out  licenses  un- 
der the  laws  of  Illinois,  authorizing  him  to  car- 
ry on  the  business  of  insurance  as  agent  of  said 
-companies. 

These  laws  required  the  agent  to  take  out  a 
license  from  the  Auditor  of  the  State;  and  be- 
fore obtaining  it,  to  furnish  him  with  a  state- 
ment under  l£e  oath  of  the  President  or  Secre- 
tarv  of  the  Company,  showing  its  name  and  lo- 
cality, the  amount  of  its  capital  stock,  the  por- 
tion paid  in,  the  assets  of  the  Company,  etc. 
The  license  was  granted  from  year  to  year. 

An  Act  was  also  passed  by  the  Legislature  of 
-the  State,  providing  that  all  foreign  insurance 
'Companies  ei^aged  in  effecting  insurances  in 
the  City  of  Qiicago,  should  pay  to  the  State 
Treasurer  the  sum  of  $2  upon  $100,  and  at  that 
rate  upon  the  amount  of  all  premiums  which 
«hall  luive  been  received,  designating  the  time 
and  mode  of  payment.  The  law  also,  in  case  of 
^default  of  payment,,  provided  that  it  should  be 
unlawful  for  the  Company  to  transact  any  busi- 
ness of  insurance  in  the  City  until  the  payment 
was  made  and  that  the  rates  might  be  recov- 
•ered  of  the  company  or  of  its  agent,  in  the 
name  and  for  the  use  of  the  City.  The  present 
suit  was  brought  to  recover  rates  which  the 
-defendant  had  refused  to  pay  over. 
.  4x5*]  *This  case  was  pending  here  when  that 
of  Paul  V.  Virginia  [ante,  367]  was  argued  and 
decided ;  the  decision  in  which  as  is  admitted  by 
the  learned  counsel  for  the  plaintiff  in  error, 
has  already  disposed  of  all  tbe  principal  ques- 
tions involved. 

Paul,  the  Mcnt  of  the  insurance  companies  in 
that  case,  renised  to  comply  with  some  of  the 
conditions  annexed  by  the  law  of  Virginia  to 
the  granting  of  the  license,  on  the  grounds:  1, 
that  the  corporations  he  represented  were  enti- 
tled to  all  the  privileges  and  immunities  of  citi- 
zens of  the  several  States,  and  that  the  law  im- 
|K>sing  discriminating  conditions  against  foreign 
corporations  was  vgid,  as  repugnant  to  this 
•clause  of  the  Constitution;  and  2,  that  it  was 
void  as  against  the  commercial  power.  Both 
these  grounds  of  defense  were  overruled  for  the 
reasons  assigned  in  the  opinion  of  ^e  court, 
which  need  not  be  repeated,  and  the  agent  held 
liable  to  the  penalty  imposed  for  a  violation  of 
the  Act.  The  principal  of  that  case  muse  gov- 
ern the  one  before  us.  The  only  difference  be- 
tween the  Statute  of  Virginia  and  that  of  Illi- 
Bois  is,  that  the  latter  is  more  onerous  to  the 
companies  than  the  former.  The  difference  is 
in  degree,  not  in  principle. 

The  power  of  the  State  to  discriminate  be- 
tween her  own  domestic  corporations  and  those 
of  other  States,  desirous  of  transacting  business 
within  her  jurisdiction,  is  clearly  established  in 
the  case  we  have  referred  to,  as  it  also  had  been 
in  the  previous  case  of  Bk.  of  Augusta  v.  Earle, 
13  Pet.  519.  As  to  the  nature  or  degree  of  dis- 
crimination, it  belongs  to  the  State  to  deter- 
mine, subject  only  to  such  limitations  on  her 
sovereignty  as  may  be  found  in  the  fimdamental 
law  of  the  Union.  We  find  no  such  limitations 
in  this  case. 

Judgment  affirmed. 
10  Wall.  U.  S.  Book  19. 


*ABNER  C.  CAMPBELL  et  «L,  Plffs.  in  [*4ax 

Err., 

V. 

WILLIAM  H.  WILCOX. 

(See  S.  C.  10  Wall  421-423.) 

Omission  to  stamp  note,  effect  of — averment  in 
declaration — ^waiver  of  demurre]>— ten  per 
cent  damages. 

A  fraadalent  omission  to  stamp  a  promlMory 
note  If  available  at  all  to  the  maker  of  the  note, 
can  only  be  set  up  by  special  plea  or  urged  on  the 
trial.  It  cannot  be  taken  advantage  of  on  dt* 
marrer. 

An  averment  In  the  declaration  that  the  d(» 
fendants  made  their  promissory  notes,  wonld  Im* 
ply  that  the  Instruments  were  at  the  time  In  tht 
form  and  condition  required  by  law. 

The  tiling  of  a  plea  to  the  merits  after  a  de* 
mnrrer  was  overruled,  operates  as  a  waiver  ol 
the  demurrer. 

Where  the  writ  of  error  is  prosecuted  merely  fot 
delay,  the  Judgment  will  be  affirmed,  with  ten  pet 
cent,  damages. 

[No.  83.] 

Submitted  Deo.  16,  1870.    Decided  Jan.  9,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Ohio. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  upon  certain  promissory 
notes.  Judgment  having  been  given  for  the 
plaintiff  in  that  court  the  defen&its  sued  out 
this  writ  of  error. 

The  case  is  further  stated  b^  the  court. 

Messrs.  H.  Stanbery,  Durbm  Ward  and  E. 
P.  Norton,  for  plaintiff  in  error: 

The  only  question  arising  in  this  case  is  upon 
the  demurrer  to  the  declaration,  which  counts 
upon  certain  promissory  notes,  bearing  date  in 
1866,  but  contains  no  averment  that  uiey  were 
stamped  at  their  date  nor  at  any  subsequent 
time. 

The  English  precedents  of  declaration  upon 
instruments  subject  to  stamp  duties  contain  no 
such  averment;  but  they  are  not  in  point,  for 
the  want  of  a  stamp  does  not  in  England  in- 
validate the  instrument,  but  only  excludes  it 
from  being  used  in  evidence  until  stamped.  Our 
statutes  declare  the  unstamped  instrument  in- 
valid, until  a  stamp  is  afl^ed  by  an  application 
to  an  internal  revenue  officer. 

The  statutory  provisions  on  the  subject  of 
stamps  may  be  found  in  Bump's  Internal  Reve- 
nue Laws,  p.  306;  and  the  decisions  of  the 
state  courts  are  cited  on  pp.  816,  316,  317,  318 
of  the  same  book. 

If  the  stamp  is  necessary  to  give  validity  to 
the  instrument^  it  would  seem  that  the  declara- 
tion should  aver  that  the  note  was  stamp^ 

Mr.  W.  Cornell^  for  defendant  in  error: 

14  Stat,  at  L.  142,  provides  that  notes  and 
other  instruments  of  writing  may  be  stamped 
at  any  time  after  their  issue;  and  that  un- 
stamped instruments  of  writing  are  not  to  be 
deemed  invalid,  unless  issued  with  intent  to 
evade  the  provisions  of  the  Act. 

The  averments  in  the  declaration,  that  the 
defendants  executed  and  delivered  to  plaintiff 
their  certain  promissory  notes,  implies  that  they 
were  such  as  are  contonplated  by  the  laws  of 
the  land;  and  if  they  were  not  stamped  at  the 
time  the  declaration  was  filed,  they  could  have 

NOTB. — Bffect  of  omission  to  stamp  an  instru- 
ment on  which  the  law  requires  a  stamp,  or  neg- 
lect to  cancel  stamp— see  note,  48  L.B.A.  805. 
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been  stamped  at  any  time  thereafter,  proTided 
the  stamps  were  not  omitted  for  the  purpose  of 
defrauding  the  ffovemment. 

A  demurrer,  uierefore,  will  not  reach  the  de- 
fect, even  if  it  exists. 

It  would  require  a  plea  with  an  averment 
that  the  stamps  were  fraudulently  omitted  from 
the  notes. 

Trull  V.  Moulton,  12  Allen,  306;  Hallock  v. 
Jaudin,  34  Cal.  167;  Bump's  Int.  Rev.  Laws, 
315,  316. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  only  question  in  this  case  arises  upon 
the  demurrer  to  the  declaration,  llie  action  is 
upon  four  promissory  notes  of  the  defendants, 
and  the  declaration  contains  the  usual  aver- 
ments according  to  the  established  precedents 
in  such  cases,  but  does  not  aver  that  the  nbte^ 
were  stamped  as  required  by  the  Act  of  Con- 
gress, either  at  their  date  or  at  any  subsequent 
time.  The  demurrer  is  general,  that  the  decla- 
ration does  not  set  forth  facts  sufficient  in  law 
to  constitute  a  good  cause  of  action;  but  the 
omission  of  an  averment,  in  the  particular  men- 
tioned, constitutes  the  special  gprotmd  of  objeo- 
tion  presented  in  the  brief  of  counseL 

To  the  objection  there  are  several  answers. 
In  the  first  place,  the  Act  of  Congress  which  re- 
quires promissory  notes  and  other  instruments 
to  be  stamped,  only  declares  that  they  "shall 
be  deemed  invalid  and  of  no  effect*'  when  the 
stamp  is  omitted  "with  intent  to  evade  the  pro- 
visions" of  the  Act — ^that  is,  with  intent  to  de- 
fraud the  government  of  the  stamp  duty.  It  is 
a  fraudulent  and  not  an  accidents  omission  at 
which  the  penalty  of  the  statute  is  levied.  Such 
433*]  fraudulent  omission,  if  available  at  all  to 
the  maker  of  the  note,  can  onlv  be  set  up  by 
special  plea  or  urged  on  the  trial.  It  cannot  be 
taken  advantage  of  on  demurrer.  See  Act  of 
July  13,  1866,  amending  Internal  Revenue  Act 
of  1854,  sec.  158;  14  SUt.  at  L.  142. 

In  the  second  place,  if  a  stamp  were  essentia! 
to  the  validity  of  paper  of  this  kind,  the  aver- 
ment in  the  declaration  that  the  defendants  had 
made  and  delivered  to  the  plaintiff  their  prom- 
issory notes,  would  imply  tnat  the  instruments 
were  at  the  time  in  the  form  and  condition  re- 
quired by  law.  It  has  been  held  that  in  a  dec- 
laration upon  a  contract,  some  memorandum 
of  which,  under  the  Statute  of  Frauds,  must  be 
in  writing,  a  compliance  with  the  requisition  of 
the  statute  is  implied  in  the  averment  that  the 
contract  was  made,  and  that  such  compliance 
need  not  be  specificallv  stated,  although  it  must 
be  proved  if  denied  by  the  defendant.  So  in 
this  case;  the  existence  of  a  stamp  upon  the 
notes,  as  in  the  case  stated,  the  existence  of  a 
writing,  is  a  matter  of  evidence  and  not  of 
pleading.    1  Chit.  PI.  304. 

In  the  third  place,  the  filing  of  a  plea  to  the 
merits  after  the  demurrer  was  overruled,  oper- 
ated as  a  waiver  of  the  demurrer.  The  plead- 
ing was  thus  abandoned,  and  ceased  thence- 
forth to  be  a  part  of  the  record.  Clearwater  v. 
Meredith,  1  Wall.  42,  17  L.  ed.  609 ;  Aurora  v. 
West  [ante,  42] ;  Young  v.  Martin  [ante,  418] ; 
Brown  v.  R.  R.  Co.  18  N.  Y.  496. 

The  defense  is  without  merit,  and  the  writ  of 
error  appears  to  us  to  have  been  prosecuted 
merely  for  delay. 
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The   judgment   will,   therefore^   be   affirmed 
with  ten  per  cent  damages. 


LEWIS  TAPPAN,  Plff.  in  Err., 

V. 

JOHN  BEARDSLEY  et  al. 
(See  S.  C.  10  Wall.  427-436.) 

Record,  not  evidence  as  against  one  not  a  partj 
^-only  against  parties  and  privies. 

.    The  record  of  a  suit  Is  Dot  evidence  In  anothet 
suit  against  one  who  Is  Dot  a  partv  to  It. 

Depositions  in  chancery  can  only  be  read  In  evi- 
dence in  another  action  when  the  bill  shows  that 
the  canse  innrsfslnst  the  same  parties,  or  those 
claiming  privity  with  them. 

[No.  34.] 
Argued  Dec.  16,  1870.    Decided  Jan.  9,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  tfye  Southern  District  of  New 
York. 

Suit  for  libel  was  brought  in  the  court  be- 
low by  the  defendants  in  error.  Judgment 
having  been  given  in  their  favor,  the  defend- 
ant in  that  court  sued  out  this  writ  of  error. 

A  sufficient  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Charles  O'Conor  and  Wm.  Allen 
Butler,  for  plaintiff  in  error: 

The  record  of  the  second  suit  for  divorce,  in 
the  case  of  Mary  Beardsley  against  John 
Beardsley,  was  improperly  received  in  evidence. 

1.  If  this  record,  to  which  the  defendant  was 
neither  a  party  nor  privy,  was  admissible  for 
any  purpose  against  him,  it  was  only  so  much 
thereof  as  showed  the  nature  of  the  suit  and 
the  time  of  its  commencement. 

2.  But  it  was  wholly  irrelevant  and  inadmis- 
sible because,  as  appeared  on  its  face,  the  suit 
mentioned  therein  was  not  commenced  until 
Mar.  20, 1840 — long  after  the  publication  of  the 
alleged  libels,  on  which  the  present  action  ia 
founded. 

3.  The  answer  of  John  Beardsley,  as  appears 
on  the  face  of  the  record,  was  not  filed  until 
May  8,  1849,  which  was  after  the  commence- 
ment of  the  present  action. 

4.  The  said  answer  contains  various  scandal- 
ous allegations  against  the  defendant,  wholly 
irrelevant  to  the  suit  in  which  it  was  filed,  and 
the  reading  thereof  against  the  defendant  on  the 
trial  of  the  present  action,  was  in  the  highest 
degree  unjust. 

Messrs.  T.  W.  Bartley,  F.  P.  Stanton,  Jot. 
Casey  and  P.  Phillips,  for  defendants  in  er- 
ror: 

The  record  and  proceedings  in  the  divorce 
case  were  evidence  to  show  that  the  application 
for  divorce  by  the  wife  of  John  Beardsley  was 
without  cause,  and  resulted  from  the  unfortu- 
nate disposition  and  partial  insanity  of  the 
lady,  and  not  from  any  fault  in  his  conduct  or 
character  as  a  man. 

In  an  action  for  libel  or  slander,  the  plain- 
tiff, in  order  to  etsablish  the  malicious  mten- 
tion,  may  prove  the  falsity  of  the  defamatory 
statement,  and  the  means  which  the  defendant 
had  of  knowing  its  falsity. 

2  Stark.  Ev.  860;  Rogers  ▼.  Clifton,  8  Bos. 
&  P.  587 ;  3  Eng.  C.  L.  R.  353. 

Where  the  defendant  attempts  to  justify  the 
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slander  by  an  effort  to  prove  tbe  trnth  pf  tbe 
words,  and  fidls,  the  plaintiff  on  the  same  nrin- 
dple  may,  in  rd>utting,  show  the  utter  falsity 
of  the  words,  and  the  defendant's  knowledge 
of  their  falsity. 

80,  also,  where  the  defendant  attempts,  un- 
der the  general  issue,  to  prove  that  the  ehar|[e 
was  a  matter  of  common  or  general  report  m 
the  neighborhood,  the  plaintiff,  in  rebutting, 
has  a  wide  field  open  to  him  to  prove  the  fals- 
ity and  utter  groundlessness  of  such  reports, 
and  that  the  defendant  had  the  means  of  know- 
ing that  they  were  false  and  groundless. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  defendants  in  error,  who  were  plaintiffs 
below,  recovered  a  verdict  against  the  present 
plaintiff  for  the  sum  of  $10,000,  in  an  action 
for  libel  in  the  Circuit  Gourt  for  the  Southern 
District  of  New  York,  Tappan,  the  defendant 
below,  was  the  proprietor  of  what  is  now  gen- 
erally known  as  the  Mercantile  Agency,  the 
purpose  of  which  is  to  collect  information  of  the 
standing,  character  and  credit  of  merchants  all 
over  the  country,  and  to  communicate  such  in- 
formation for  reward  to  the  business  houses  in 
New  York,  who  may  need  it  in  their  dealings 
with  the  former.  And  it  was  a  ocmununication 
made  by  Tappan  to  one  of  his  customers  con- 
cerning Beardsley  &  Brother  that  constitutes 
the  alleged  libel. 

The  substance  of  that  communication  was, 
that  Beardsley  ft  Co.  had  been  sued;  that  J. 
Beardslejr's  wife  was  about  to  sue  him  for  a  di- 
vorce and  alimony  in  consequence  of  which 
he  had  put  his  property  out  of  his  hands;  and 
that  their  store  would  probably  be  closed  at 
once  if  the  suit  were  brought. 

The  decaration  set  this  out  as  the  founda- 
tion of  the  action.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  under  the  prac- 
tice in  New  York,  of  special  matters  to  be  of- 
fered in  evidence.  This  spedal  matter  present- 
ed two  defenses:  1.  An  attempt  to  bring  the 
publication  of  the  libelous  words  within  the 
rule  which  protects  privileged  communications; 
and  2.  An  assertion  of  the  truth  of  the  words 
published. 

The  questions  presented  to  us  for  review 
arises  from  a  bill  of  exceptions  taken  on  the 
trial,  and  relate  to  the  objections  taken  1^  the 
defendant  to  the  admission  of  certain  evidence, 
and  to  the  ruling  of  the  court  in  instructing 
the  jury. 

In  the  admission  of  evidence  we  are  of  opin- 
ion that  the  court  committed  an  error  that 
must  have  contributed  very  largely  to  swell  the 
amount  of  the  verdict  which,  without  such 
testimony,  was  perhaps  unusually  and  unjusti- 
fis^ly  large,  and  might  possibly  have  been  for 
the  aefendant. 

The  error  referred  to  was  in  the  introduction 
of  the  record  of  a  suit  for  divorce,  brought  in 
the  name  of  John  Beardslejr's  wife  against  him 
bk  the  Oomntj  of  Huron,  State  of  Ohio. 

The  bill  of  exceptions  states  that  when  this 
record  was  offered  in  evidence  on  the  part  of 
the  plaintiff,  the  counsel  of  defendant  objected 
on  several  grounds,  which  were  overruled;  and 
that  when  plaintiff's  counsel  proposed  to  read 
the  whole  record,  the  counsel  of  defendant  ob- 
jected, and  insisted  that  only  so  much  thereof 
10  Wall. 


as  showed  the  nature  of  the  8\ilt  and  the  time 
of  the  commencement  thereof  could  be  read, 
and  especially  that  the  answer  of  John  Beards- 
ley, the  defendant  therein,  could  not  be  read 
against  defendant  in  this  action;  which  objec- 
tions were  overruled,  and  the  whole  of  said 
record  was  read  to  the  jury,  to  which  defend* 
ant's  counsel  excepted. 

The  record  thus  read  to  the  jury  consisted  of 
the  petition  of  the  wife  of  Beardsley  for  di- 
vorce, the  answer  of  Beardsley,  the  depositions 
of  several  witnesses  taken  by  lieardsley  in  that 
suit,  and  the  order  of  the  court  dismissing  the 
bill.  The  influence  of  this  record  on  the  ver- 
dict of  the  jury  will  be  at  once  understood  by 
a  slight  reference  to  its  contents.  It  seems 
that  the  suit  was  commenced  some  four  or  five 
months  after  the  alleged  publication  of  the  li- 
belous matter  for  which  this  suit  was  brought, 
and  some  time  after  its  commencement.  Beards- 
ley, in  his  answer,  alleged  that  the  suit  was  not 
instituted  by  his  wife  or  for  her  benefit,  but  by 
Tappan,  and  by  counsel  employed  by  him,  for 
the  sole  purpose  of  making  good  the  slsjider 
which  he  had  published  against  Beardsley  oi» 
that  subject. 

The  testimony  of  S.  F.  Taylor,  who  was  the> 
attorney  that  brought  the  divorce  suit,  is  also 
a  part  of  the  record  so  read,  and  having  been^ 
taken  by  Beardsley  is  as  artfully  con-  [*434 
trived  as  it  could  possibly  be  made,  to  confirmr 
the  truth  of  Beardsley's  answer,  that  the  suit 
was  brought  at  Tappan's  request  without  the 
authority  of  the  nominal  plaintiff;  and  all  this 
is  confirmed  by  his  final  appearance  and  dis- 
missal of  the  suit  for  w«Bt  of  prosecution. 

In  short,  no  one  can  read  that  record  and  be- 
lieve it  without  being  convinced  that  Tappan, 
having  slandered  Beardsley,  and  being  called 
into  account  for  it,  entered  into  a  still  more- 
disgraceful  conspiracy  to  establish  the  truth  of 
what  he  had  said  by  using  the  name  of  Beards- 
Ic^s  wife  in  a  suit  against  him  for  divorce 
without  her  authority,  and  without  any  shadow 
of  Justice. 

The  effect  of  this  in  aggravating  the  damages 
to  be  recovered  is  too  plain  to  require  comment. 
And  yet  Tappan  was  no  party  to  that  suit;  had 
no  right  to  control  or  influence  the  making  of 
that  record;  could  noi^  cross-examine  the  wit- 
nesses, all  of  whom  were  Beardsley's,  nor  take 
any  excM>tions  to  or  contradict  Beardsley's  an- 
swer. It  is  difficult  to  conceive  upon  what 
principle  the  record  of  that  suit  was  admissible 
for  ainr  purpose  whatever  in  the  trial  of  this 
one.  If  the  defendant  had  introduced  any  evi- 
dence to  show  that  a  suit  for  divorce  had  ac- 
tually been  brought^  in  support' of  his  state- 
ment that  there  was  a  rumor  that  it  would  be 
done,  then  it  might  have  been  competent  for 
the  plaintiff  to  show  when  it  was  instituted,  as 
some  evidence  that  no  such  rumor  existed  when 
Tappan  so  reported.  But  it  does  not  appear 
that  Tappan  attempted  to  show  in  this  suit 
that  the  divorce  suit  had  ever  been  instituted. 
All  that  comes  from  the  plaintiff ;  and  it  is  dif- 
ficult  to  see  what  relevancy  it  had  to  any  issue 
before  the  court.  If,  however,  a  state  of  case 
could  possibly  have  existed  to  justify  the  in- 
troduction by  the  defendant  of  that  record  for 
that  purpose,  it  could  be  used. for  no  other,  and 
the  answer  of  Beardsley  and  the  depositions  of 
the  witnesses  were  not  only  irrelevant  to  the 


luiM  then  being  tried,  but  they  were  forbidden 
bf  other  vreM  cstabliahed  rulea  of  evidence. 

1.  BeardsleT's  answer  was  not  rwont  to,  uid 
ma  nude  with  a.  probable  view  to  its  oh 
435*1  againBt  Tappan  in  this  anit  and  was 
lude  when  Tappan  could  neither  contradict  hii 
■tatements  nor  cross-examine  him. 

E.  Ai  to  Taylor's  deposition,  the  fact  that  ha 
was  a  eompetnit  witneas  in  the  present  suit  Sind 
could  have  been  used  Dj  the  plaintiff  aa  auch, 
k  sufficient  to  exclude  his  deposition  taken  in 
another  suit,  even  it  Tappan  had  been  a  party 
to  that  suit.  Still  more  forcible  is  the  objee- 
tloD  when  tlie  deposition  was  taken  in  a  suit  to 
which  Taopan  was  no  part;,  and  on  an  occasion 
af  which  he  had  no  notice,  and  when  he  had  no 
right  to  cross-examine  him  or  to  controvert  the 
truth  of  what  be  said.  Rutherford  t,  Qeddes, 
4  Wall.  220,  18  li.  ed.  S43. 

Two  ineousisteat  reasons  are  given  In  sup- 
port of  the  rulinsr  of  the  court  on  this  point. 

It  is  said  first  that  the  depositions  do  not 
constitute  a  part  of  the  record  of  the  divorce 
suit,  and  were,  therefore,  not  read  in  the  pre*- 
«nt  suit.  And  it  is  true  that  such  depositions 
sot  read  on  the  trial  of  the  divorce  suit  oould 
In  no  just  seose  constitute  a  part  of  the  record. 
But  it  is  clear  to  us  from  examining  the  bill  of 
exceptions  of  the  present  case  that  the  deposi- 
tions were  read  to  the  jury  as  a  part  of  the 
record  of  the  divorce  suit,  and  were  lo  read 
against  the  objection  of  the  defendant. 

It  is  said,  on  the  other  hand,  that  they  should 
hare  been  read  because  they  were  a  part  of  the 
record,  and  that  when  one  part  of  a  record  of  a 
auit  is  read,  all  must  be  read. 

When  one  party  introduces  and  reads  from 
flucb  a  record  that  which  suite  his  purpose,  the 
other  par^  may  read  (or  bis  own  benefit  all 
that  relates  to  that  subject,  or  require  the  party 
Introducing  the  record  to  do  so.  But  we  know 
of  no  rule  which,  because  a  party  may  use  a 
record  or  part  of  it  to  establish  a  fact  that  can 
only  be  established  by  record,  authorizea  the 
aame  party  to  use  everything  else  which  may  be 
found  in  the  record,  however  irrelevant  to  the 
issue  on  trial,  or  however  It  may  violate  other 
well  established  principles  of  ue  law  of  evi- 

It  is  possible  that  the-plaintiff  had  a  right  to 
436*]show  that  the  'divorce  suit  against  him 
was  brought  long  after  the  publication  of  the 
Blander  and  after  Tappan  had  been  sued  for  it; 
and  that  for  this  purpose  the  record  was  ad- 
missible. But  this  by  no  means  establishes  his 
right  to  bring  before  the  juiy  the  entire  merits 
«f  the  divorce  suit,  the  depositions  taken  in 
that  suit  which  brar  hardly  upon  Tappan,  who 
was  no  party  to  It,  and  the  answer  of  Beards- 
ley  makinir  charges  against  Tappan,  when  the 
latter  could  make  no  reply  to  tnem. 

Upon  this  question  tht  case  of  The  Ins.  Co.  r. 
Hodgson,  6  Cranch,  20G;  Hutherford  v.  Oeddes 
[supra]  and  Laybouni  v.  Crisp,  4  Mees.  &  W. 
320,  are  directly  in  point;  and  the  authorities 
cited  by  Mr.  Taylor  in  his  work  on  evidence, 
section  1413,  fully  sustain  the  proposition  laid 
down  by  him,  that  depositions  in  chancery  can 
<inly  be  read  when  the  bill  shows  that  the  cause 
was  against  the  same  parties,  or  those  claiming 
in  privity  with  them. 

For  this  error  the  judgment  of  the  Circuit 
Court  is  revened,  and  a  new  trial  awarded. 
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Construction  of  statutes  authorizing  redemp- 


it  the  District  of  ColombU 
force  of  Its  decree,  tranafei 
g  without  Its  lurlnlletlon, 
m  It  was  vested, 
'se  of  the  estate  of  the  owo- 
:  under  dinbllltv  by  reaian 
...  .u^..  WU.E.....E.  U..T  TDslie  the  redemption  tt 
tbelr  landi  under  the  Act  of  Jnae  T.  1882. 

The  additional  oath  Imposed  bv  the  Act  of  18H 
*'  required  onlj  of  owners  seeling  Is   person  U 


>    Suppress    1 


onij    as 


__.. void. 

They  were  null  or  void  as  aitalnst  the  belligerent 
or  HOTerelni  rlsbt  or  the  United  Slates  to  appro- 
priate and  use  the  property  for  the  porpoae  dinlc- 
nated,  bat  In  no  other  respect  and  not  aa  agalaK 
anv  other  party. 

*^-ider  the  Act  of  Uarch  S.  18SS.  the  vallfflty 


[No.  41.] 
Argued  Dec.  21,  1870.        Decided  Jan.  9,  1871. 

IN  ERROR  to  the  Supreme  Court  ot  Appeala 
of  the  SUte  of  Yirginia. 

The  defendant  in  error  brought  suit  In  the 
Circuit  Court  of  Alexandna  Co.,  Va.,  to  recover 
certain  lands.  Judgment  having  been  given  In 
said  court  for  the  plaintiff,  the  defendant  sued 
out  a  writ  of  error  to  the  Supreme  Court  of 
Appeals  of  Va.,  by  which  the  said  jadgmoit 
waa  adirmed;  whereupon  the  defendant  sued 
out  a  writ  of  error  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  Geo.  Wm.  Brent  and  C.  W.  Wat- 
tles, for  plaintifT  in  error; 

The  redemption  by  J.  D.  IfrPhprson  waa  Il- 
legal. He  was  a  stran^r  to  the  land  and  had 
no  right  to  interfere.  Nutt,  the  defendant  In 
error,  was  also  a  stranger  to  the  redemption 
and  can  claim  no  advantage  from  it. 

McPherson  had  no  interest  in  the  land.  The 
decree  of  the  court  of  the  District  of  Colombia, 
removing  Nutt  and  subetitutins  HcPheraon  in 
his  stead,  could  not  deprive  Nutt  of  hie  title 
and  vest  it  in  McPherson.  It  could  not  oper- 
ate on  lands  in  another  jurisdiction. 

I  Rob.  N.  P.  330,  343;  Story,  Const.  SU, 
34S;  Watkins  t.  Holman,  10  Pet.  ZS. 

Two  oaths  were  required  of  the  person  re- 
deeming. These  oaths  were  not  taka  by  He- 
Pheraon.  He  alone  took  the  oath  to  support  tits 
Constitution. 

Emily  Featherstonaugh  and  Marion  Young 
made  oath  that  they  had  not  taken  part  ii 
the  rebellion,  but  took  no  oath  to  support  the 
Constitution.  The  oath  of  theae  ladies  cannot 
help  McPherson;  and  if,  as  supposed  by  the 
court  below,  these  ladies  could  redeem  in  their 
own  person,  the  oath  of  McPherson  cannot  sup- 
ply the  defect  in  their  oaths. 

Whan  the  late  civil  war  waa  flagrant,  Hia. 

Hunter  and  Nutt  were  naidenta  of  Alexandria 

J,  B.  S. 
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County;  Nutt  had  been  the  holder  of  an  office 
of  trust  under  the  United  States.  They  aban- 
doned their  homes  in  the  fall  of  1861,  and  Nutt 
accepted  an  office  under  the  Ck>nfederate  Gov- 
ernment. 

The  devise  is  inoperative  under  the  provi- 
sions of  the  Act  of  Congress  of  July  17,  1862. 
Stat,  at  L.  for  1861-2,  p.  589. 
The  5th  section  of  this  Act  provides  that,  "To 
insure  the  speedy  termination  of  the  present  re- 
bellion, it  shall  be  the  duty  of  the  President  of 
the  United  States  to  cause  the  seizure  of  all  the 
estate  and  property,  etc.,"  of  certain  persons 
thereafter  named. 

The  four  til  clause  of  the  section  describes  one 
class  as  follows:  "If  any  person  having  held 
an  office  of  honor,  trust  or  profit  in  the  United 
States,  shall  hereafter  hold  an  ollice  in  the  so- 
called  Confederate  States  of  America,  etc, 
.  .  .  All  sales,  transfers,  or  conveyances  of 
any  such  property  shall  be  null  and  void;  ana 
it  shall  be  a  sufficient  bar  to  any  suit  brought 
by  such  person  for  the  possession  or  use  of  such 
property,  or  any  of  it,  to  allege  and  prove  that 
he  is  one  of  the  persons  described  in  this  sec- 
tion." 

The  0th  section  of  said  Act  is  as  follows: 
"That  if  any  person  within  any  State  or  Terri- 
tory of  the  united  States,  other  than  those 
named  as  aforesaid,  after  the  passage  of  this 
Act,  being  engaged  in  armed  rebellion  against 
the  United  States,  or  aiding  or  abetting  such 
rebellion,  shall  not  within  sixty  days  after  pub- 
lic warning  and  Proclamation  duly  given  and 
made  by  the  President  of  the  United  States, 
cease  to  aid,  countenance  and  abet  such  rebel- 
lion, and  return  to  his  allegiance  to  the  United 
States,  all  the  estate  and  property,  moneys, 
stocks  and  credits  of  such  person  shall  be  liable 
to  seizure  as  aforesaid,  and  it  shall  be  the  duty 
of  the  President  to  seize  and  use  them  as  afore- 
said, or  tlic  proceeds  thereof.  And  all  sales, 
transfers  or  conveyances  of  any  such  property 
after  the  expiration  of  the  said  sixty  days  from 
the  date  of  such  warning  and  Proclamation, 
shall  be  null  and  void;  and  it  shall  be  a  suffi- 
cient bar  to  any  suit  brought  by  such  person 
for  the  possession  or  use  of  such  property  or 
any  of  it,  to  allege  and  prove  that  he  is  one  of 
the  persons  described  in  this  section." 

The  sections  annul  all  conveyances  and  trans- 
fers by  persons  enumerated  in  the  Act.  It  is 
said,  however,  that  no  one  except  the*  United 
States  can  object.  This  is  a  mistake.  The  5th 
and  6th  sections  provide  that  objections  may  be 
taken  in  any  suit  by  the  persons  embraced  or 
enumerated  in  the  said  sections.  Sections  5 
and  6  prevented  Mrs.  Hunter  from  conveying 
any  estate,  nnd  Nutt  from  accepting  the  same. 

This  point  we  think  settled  in  McKee  v.  U. 
8.  (ante,  329). 

Messrs.  S.  F.  Beach,  J.  M.  Carlisle,  J.  D. 
McPherson  and  D.  L.  Smoot,  for  defendant  in 
error: 

It  is  provided  by  the  Act  of  Mar.  3,  1865,  sec. 
7,  that  the  owner  shall  pr6ve  his  loyalty,  to 
the  satisfaction  of  the  Tax  Commissioners.  12 
SUt.  at  L.  502. 

The  commissioners  being  the  officers  charged 
with  the  execution  of  the  law,  it  is  presumed 
that  their  acts  are  valid  until  the  contrary  be 
shown.  I 

1  Phil.  Ev.  450;  C.  &  H.  Notes,  296;  Chapin 
10  Wall.  ' 


V.  Curtenius,  15  111.  427;  Patterson  v.  Brindle 
9  Watts,  100;  Gault's  Appeal,  33  Pa.  08. 

The  Act  of  Congress  does  not  say  that  the 
trustee  entitled  to  redeem  shall  be  the  trustee 
of  the  whole  estate  of  the  owner,  or  trustee  of 
the  particular  property  sold.  It  is  sufficient  it 
he  be  trustee  of  any  estate  or  any  funds  of  the 
owner  which  he  can  justly  apply  to  that  pux^ 
pose. 

Dubois  y.  Hepburn,  10  Pet.  22. 
Any  person  in  the  capacity  of  next  friend  of 
a  married  woman,  might  redeem  her  land  undei 
the  Act;  a  married  woman  might  own  real 
estate,  and  yet  have  no  trustees;  it  might  be 
held  adversely  and  no  one  have  charge  of  it  foi 
her.  It  coifld  not  have  been  intended  by  Con- 
gress to  cut  off  such  an  owner  from  all  rights 
of  redemption. 

But  McPherson  was  the  trustee  of  their  es- 
tate, appointed  by  decree  of  the  Supreme  Court 
of  the  District  of  Columbia,  and  the  owners 
were  proved,  to  the  satisfaction  of  the  com- 
missioners, to  be  loyal  persons  and  under  m 
legal  disability. 

The  6th  section  of  the  Act  referred  to  de- 
clares, that  if  any  person,  being  engaged  in 
armed  rebellion,  or  in  aiding  such  resell  ion, 
shall  not  within  sixty  days  after  Proclamation 
return  to  his  allegiance,  the  estate  of  such  per- 
son shall  be  subject  to  seizure;  and  it  renaers 
all  transfers  of  any  such  property  after  said 
sixty  days,  null  and  void. 

If,  then,  the  transfer  of  this  property  was 
void  under  this  section,  it  must  have  been  be- 
cause Mrs.  Hunter  was  aiding  and  abetting  the 
rebellion,  and  did  not  return  to  her  allegiance 
after  the  Proclamation.  Whether  Nutt  was 
aiding  t£e  rebellion,  has  nothing  to  do  with  the 
ease.  It  was  not  his  property  that  was  trans- 
ferred. 

Now,  the  case  made  in  the  instruction  does 
not  bring  the  case  of  Mrs.  Hunter  within  the 
Act.  It  instructs  the  jury,  that  if  they  should 
find  that  ^Irs.  Hunter  went  voluntarily  within 
the  Confederate  lines,  and  was  there  when  she 
died,  then  she  could  not  transfer  her  property 
by  her  will ;  in  other  words,  it  asks  the  court  to 
say  that  merely  going  into  the  Confederate 
lines  and  remaining  there,  is  equivalent  in  law 
to  aiding  and  abetting  the  rebellion,  and  not  re- 
turning to  allegiance  after  the  Proclamation. 

This  proposition  is  utterly  untenable. 

Moreover,  the  prohibition  to  transfers  applies 
only  in  respect  to  land  in  the  predicament  de- 
scribed by  the  statute  and  not  in  respect  to  any 
general  incapacity  of  the  person.  Bigelow  v. 
Forrest  (ante,  696). 

It  is  land  which  the  President  has  caused  to 
be  seized  under  the  Act,  with  a  view  to  its  con- 
fiscation. As  to  such  land  and  such  only,  all 
transfers  are  void. 

Mr.  Justice  Field  delivered  the  opinion  of  the 
court: 

Several  questions  were  raised  and  elaborately 
examined  in  this  case  in  the  courts  of  Virginia, 
both  in  the  lower  courts  and  in  the  Court  of  Ap- 
peals of  the  State,  which  are  not  open  for  consid- 
eration here.  The  only  questions  which  we  can 
consider,  under  the  25th  section  of  the  Judi- 
ciary Act,  arise  upon  the  ruling  of  the  court 
admitting  the  certificate  of  redemption  issued  ta 
McPherson,  and  the  refusal  to  give  certain  in- 
structions prayed  by  the  defendant. 
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The  action  was  brought  to  recover  a  tract  of 
land  consisting  of  sixty  acres,  situated  in  the 
County  of  Alexandria,  in  the  State  of  Virginia. 
The  plaintiff  claimed  title  under  one  I^uisa 
Hunter,  wlio  died  seised  in  fee  of  the  land  in 
April,  1863,  leaving  a  last  will  and  testament, 
bpr  which  she  devised  the  premises  to  the  plain- 
tiff, in  trust  for  Marion  Young,  her  adopted 
daughter,  and  Emily  Featherstonaugh,  her 
neice,  both  of  whom  were  then  and  still  are 
married  women. 

Prior  to  the  late  civil  war,  Mrs.  Hunter  re- 
sided in  the  County  of  Alexandria,  in  Virginia; 
but  after  the  occupation  of  Alexandria  by  the 
forces  of  the  United  States,  she  went  within  the 
Confederate  lines,  and  there  remained  until  her 
death. 

Immediately  preceding  the  commencement 
of  the  war,  the  plaintiff,  Nutt,  held  an  office 
under  the  Government  of  the  United  States. 
This  he  resigned  in  February,  1861,  and  in  Sep- 
tember following,  went  within  the  Confederate 
468*]  lines  and  took  *office  under  the  Confed- 
erate Government,  which  he  held  at  the  time  of 
Mrs.  Hunter's  death. 

On  the  29th  of  February,  1864,  the  land  in 
controversy  was  sold  for  taxes  due  the  United 
States,  under  the  Act  of  Congress  of  June  7th, 
1862,  providing  for  the  collection  of  direct  taxes 
in  insurrectionary  districts  within  the  United 
States;  and  at  the  sale  the  defendant  became 
the  purchaser,  received  the  commissioner's  cer- 
tificate of  sale,  and  took  possession  of  the 
premises  under  the  title  thus  acquired. 

In  July,  1865,  the  cestui  que  trust,  under  the 
will  of  Mrs.  Hunter,  filed  a  bill  in  the  Supreme 
Court  of  the  District  of  Columbia,  to  obtain 
the  appointment  of  a  new  trustee  in  place  of 
the  one  named  in  the  will,  setting  forth  that 
the  testatrix  had  left  a  large  and  valuable  es- 
tate, the  greater  part  of  which  lay  within  the 
district;  that  the  settlement  of  the  estate  was 
impossible,  by  the  terms  of  the  will,  without  the 
intervention  of  the  trustee  named  therein,  or 
another  in  his  stead,  invested  with  his  powers 
and  duties;  and  that  they  were  informed  that 
the  trustee  named  declined  to  qualify,  or  to  ac- 
cept the  trusts  reposed  in  him. 

Nutt  appeared  to  the  suit  and  answered  the 
bill,  admittini?  that  he  was  the  person  named  in 
the  will,  and  that  he  had  declined  to  accept  the 
trusts  thereunder.  The  court  thereupon,  at  the 
hearing,  adjudged  that  the  complainants,  tne 
cestuis  que  trust,  were  entitled  to  the  relief 
prayed,  and  by  its  decree  appointed  John  D. 
McPherson  trustee,  in  the  place  and  with  the 
powers  and  duties  •f  the  trustee  named  in  the 
will,  first  requiring  of  him  the  execution  of  a 
bond  in  the  penal  sum  of  $10,000,  conditioned 
for  the  faithful  performance  of  his  trust. 

On  the  10th  of  February,  1866,  McPherson, 
as  trustee,  appeared  before  the  Tax  Commis- 
sioners and  paid  to  them  the  several  sums  re- 
quired for  the  purpose  of  effecting  a  redemption 
of  the  property  from  the  tax  sale,  and  received 
from  them  a  certificate  of  redemption,  stating 
469*]  the  payments  made  *by  him,  and  that  he 
had  taken  an  oath  to  support  the  Constitution 
of  the  United  States;  and  that  Marion  Young 
and  Emily  Featherstonaugh,  owners  of  the 
property,  and  married  women  at  the  time  of  the 
sale  and  still  under  the  same  disability,  had 
•worn  that  they  had  not  taken  part  with  the 
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insurgents  in  the  rebellion,  or  in  any  way  gii 
them  aid  or  comfort,  and  had  satisfied  the  oom- 
missioners  that  the  oath  was  true. 

This  certificate  was  admitted  in  evidence 
against  the  objection  of  the  defendant  that  tha 
redemption  was  illegal,  and  did  not  sustain  the 
claim  of  the  plaintiff.  The  point  of  the  objec- 
tion was,  that  McPherson  was  a  stranger  to  ths 
title,  and  in  consequence  had  no  richt  to  inter- 
fere for  the  redemption  of  the  land. 
The  7th  section  of  the  Act  of  June  7th,  1862, 
for  the  collection  of  direct  taxes  in  insurrection- 
ary districts,  after  directing  the  advertisement 
and  sale  of  lands,  upon  which  taxes  due  the 
United  States  remained  unpaid,  after  a  desig- 
nated  period,  contains  two  clauses  relating  to 
the  redemption  of  the  land  from  such  sale.  12 
Stat,  at  L.  423,  424.  The  first  clause  provides 
tnat  the  owner  of  the  land,  or  any  loyal  person 
of  the  United  States  having  any  valid  lien  upon 
or  interest  in  the  land,  may  at  any  time,  within 
sixty  days  after  the  sale,  appear  before  the 
Board  of  tax  commissioners,  in  proper  person, 
and  redeem  the  land  from  sale  upon  paying  the 
amount  of  the  tax  and  penalty,  with  the  inter- 
est and  expenses  prescribed,  and  taking  an 
oath,  if  a  citizen,  to  support  the  Constitution  of 
the  United  States.  The  second  clause  provides 
that  if  the  owner  of  the  land  sold  be  a  minor,  a 
non-resident  alien,  a  loyal  citizen  beyond  tluB 
seas,  a  person  of  unsound  mind,  or  under  a 
legal  ^disability,  the  guardian,  trustee  or  [*474 
other  person  having  charge  of  the  person  or 
estate  of  such  owner,  may,  in  the  same  manner, 
and  with  like  effect,  redeem  the  land  at  any 
time  within  two  years  after  the  sale. 

By  these  provisions  persons  entitled  to  maka 
redemption  are  divided  into  two  classes.  The 
first  class  embraces  persons  who  are  residents 
in  the  country,  and  are  not  laboring  under  any 
legal  disability.  They  may  well  be  supposed  to 
have  had  personal  knowledge  of  the  assessment 
of  the  taxes  and  of  the  sale  made,  and  for  this 
reason,  it  may  be  inferred,  their  privilege  of 
redemption  was  limited  by  Congress  within  the 
narrow  period  prescribed. 

The  second  class  embraces  loyal  dtisena  bo> 
yond  the  seas,  nonresident  aliens  and  persons 
laboring  under  some  legal  disability,  to  whoa 
the  reason  for  the  limiSntion  prescribed  to  the 
first  class  was  not  applicable.  To  those  absent 
from  the  country,  personal  knowledge,  either 
of  the  assessment  or  sale,  could  not  be  justly 
imputed;  and  these  under  disability,  if  pos- 
sessed of  the  knowledge,  might  reasonably  ex- 
pect that  the  matter  would  receive  the  attention 
of  the  parties  intrusted  with  the  charge  of  the 
property.  Congress,  therefore,  gave  to  tht 
persons  of  this  class  a  much  more  extended  pe- 
riod within  which  to  exercise  the  privilege  of 
redempUon,  and  allowed  *the  redemption  to  be 
made  bjr  "the  guardian,  trustee  or  other  per- 
son having  charge  of  the  person  or  estate*'  of 
the  o>\'ner.  The  position  of  the  persons  op- 
posing this  class,  absent  from  the  country  or 
under  legal  disability,  was  such  that  their 
property  would,  in  the  ordinary  course  <d 
things,  be  in  the  "charge"  of  others;  but,  lest 
the  latter  might,  from  any  cause,  neglect  the 
interests  of  the  owners,  the  period  of  redemp- 
tion was  prolonged  to  two  years.  It  was  for 
the  benefit  of  the  owners  of  the  property,  that 
they  might  not  suffer  from  the  remissness  or 
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faithlessness  of  their  guardians,  trustees  or 
■agents,  that  the  privilege  was  thus  extended, 
and  to  secure  that  benefit  the  Act  should  be 
liberally  construed.  It  is  the  general  rule  of 
courts  to  give  to  statutes  authorizing  redemp- 
tion from  tax  saies  a  construction  favorable  to 
475*]  owTiers,  when  •they  provide,  as  in  the 
prrscnt  case,  full  indemnity  to  the  purchaser, 
and  imposo  a  penalty  upon  the  delinquent; 
Dubois  V.  Hepburn,  10  Pet.  22. 

In  tliis  case  it  appears  to  be  conceded  that 
Hie  Supreme  Court  of  the  District  of  Columbia 
exceeded  its  authority  in  appointing  McPher- 
son  trustee,  in  place  of  Nutt,  of  the  land  in 
Virginia.  That  court  could  not,  by  the  mere 
force  of  its  decree,  transfer  the  title  to  land  ly- 
ing without  its  jurisdiction  from  the  party  in 
whom  it  was  vested  by  the  will  of  Mrs.  Hunter. 
A  court  of  equity  acting  upon  the  person  of  a 
defendant  may  control  the  disposition  of  real 
property  belonging  to  him  situated  in  another 
jurisdiction,  and  even  in  a  foreign  country.  It 
may  decree  a  conveyance  and  enforce  its  exe- 
cution by  process  against  the  defendant,  but 
neither  its  decree  nor  any  conveynnce  under  it, 
except  by  the  party  in  whom  the  title  is  vested. 
28  of  any  efhcacy  beyond  the  jurisdiction  of  the 
court.  This  is  familiar  law,  and  was  declared 
by  this  court  in  Walkins  v.  Holman,  16  Pet. 
-67,  the  court  observing  that  "no  principle  was 
better  established  than  that  the  disposition  of 
real  estat?.  whether  by  deed,  descent,  or  by  any 
other  mode,  must  be  governed  by  the  law  of 
the  State  where  the  land  is  situated." 

McPhrrson  was  not,  therefore,  legally  trustee 
of  the  property  in  Virginia,  and  ii  his  right  to 
interpose  for  the  redemption  depended  upon 
the  possession  of  the  legal  title,  his  action  might 
be  treated  as  that  of  a  stranger  to  the  land. 
But  the  absolute  possession  of  such  title  by  him 
was  not  essential  under  the  circumstances.  He 
regarded  himself  as  trustee  of  the  property. 
The  cestuis  que  trust  so  regarded  him.  He  pro- 
fessedly actcKi  in  their  belmlf  and  for  their  in- 
terests. He  was  apparently,  from  the  decree 
of  the  Supreme  Court  of  the  District,  clothed 
with  the  legal  title.  The  commissioners  treated 
him  as  a  person  entitled  to  make  the  redemp- 
tion. They  were  not  obliged  to  inquire  into  tne 
validity  of  the  decree,  ^ey  were  not  expected 
to  enter  upon  investigations  of  title  any  further 
than  was  necessary  to  prevent  the  impertinent 
476*]  intermeddling  of  strangers.  It  was  *suf- 
ficient  for  the  commissioners  to  allow  the  re- 
demption, when  they  found  that  the  party  offer- 
ing to  redeem  furnished  prima  facie  evidence  of 
possessing  the  character  which  entitled  him  un- 
der the  sUktute  to  make  the  redemption. 

The  trustee  named  in  the  will  not  having  ac- 
cepted the  trust  reposed  in  him  when  the  decree 
of  the  Supreme  Court  of  the  District  was  made, 
it  is  reasonabe  to  suppose,  from  the  subsequent 
conduct  of  McPherson,  that  he  immediately  took 
actual  charge  of  the  estate  for  the  cestuis  que 
trust,  and  was  in  such  charge  when  the  redemp- 
tion was  made.  If  such  were  the  case,  and  we 
think  there  is  little  doubt  of  it,  McPherson  was, 
by  the  very  words  of  the  statute,  authorized, 
without  regard  to  the  validity  of  the  decree,  as 
a  person  ''having  charge"  of  the  estate  of  the 
owners,  who  were  laboring  under  disability  by 
reason  of  their  coverture,  to  make  the  redemp- 
tion; although  from  the  ineffectual  parol  dis- 
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claimer  of  his  trust  by  Nutt,  the  legal  title  may 
have  remained  in  the  latter  which  required  the 
present  action  for  the  recovery  of  the  property 
to  be  brought  in  his  name. 

It  is  further  objected  that,  assuming  that 
McPherson  was  entitled  to  redeem,  the  redemp- 
tion was  ineffectual  becaus3  he  did  not  take  the 
oath  required  by  the  7th  section  of  the  amend- 
atory Act  of  March  3d,  1865,  which  declares 
"That  no  owner  shall  be  entitled  to  redeem  un- 
less, in  addition  to  the  oath  prescribed  by  exist- 
ing laws,  he  shall  swear  that  he  has  not  taken 
part  with  the  insurgents  in  the  present  rebel- 
lion, or  any  way  given  them  aid  or  comfort, 
and  shall  satisfy  the  Board  of  commissioners 
that  the  said  oath  is  true."     13  Stat,  at  L.  602. 
But  the  objection  is  untenable.    McPherson 
did  not  redeem  as  owner,  but  as  trustee  of  the 
owners,   or  as  a   person   "having  charge"   of 
their  property.    The  Act  of  1862  distinguishes 
between  owners  appearing  in  their  proper  per- 
sons  and   redeeming  and   owners  beyond   the 
seas  or  laboring  under  some  legal  disability  and 
redeeming  through  trustees,  guardians,  or  per- 
sons having  charge  of  the  property.     12  Stat, 
at  L.  423,  424.    It  •requires— both  of  the[»477 
owners  redeeming  in  person,  and  of  the  trustees, 
guardians  and  agents  redeeming  for  others — an 
oath  to  support  the  Constitution  of  the  United 
States.     It  specifies  the  taking  of  the  oath  as 
one  of  the  terms  on  which  the  redemption  can 
be  made  by  owners  and  loyal  persons  having  a 
lien  upon  or  interest  in  the  property  sold,  when 
appearing  in  person  before  the  commissioners. 
And  it  subsequently  authorizes  a  redemption  by 
trustees,  guardians,  and  parties  aotinff  for  oth- 
ers, "in  the  manner  above  provided;"  Uiat  is,  by 
making  the  like  payments  and  taking  a  similar 
oath.    But  the  additional  oath  imposed  by  the 
Act  of  1865,  is,  in  our  judgment,  required  only 
of  owners  seeking  in  person  to  redeem.    It  de- 
clares that  "no  owner  shall  be  entitled  to  re- 
deem" unless  he  take  the  additional  oath.     If 
the  requirement  extended  also  to  owners  beyond 
the  seas  or  laboring  under  legal  disability,  it 
could  not  in  many  cases  be  complied  with,  and 
the  beneficial  object  of  the  Act,  which  was  to 
secure  to  them  the  right  of  redemption,  would 
be  defeated. 

We  have  not  overlooked  the  fact  that,  in  the 
present  case,  the  certificate  of  redemption  states 
that  the  additional  oath  was  U^en  by  the  own- 
ers. This  circumstance  is  not  entitled  to 
weight,  because  the  owners  do  not  themselves 
make  the  redemption;  and  if  they  could  be 
themselves  considered  as  redemptioners,  they 
failed  to  take  |;he  oath  to  support  the  Consti- 
tution required  by  the  Act  of  1862. 

We  proceed  to  consider  the  prayers  for  in- 
structions presented  by  the  defendant  and  re- 
fused by  the  court.  The  first  of  these  prayers 
was  as  follows: 

"If  the  jury  shall  believe  from  the  evidence 
that  Wm.  D.  Nutt,  the  plaintiff,  who  sues  as 
trustee,  held  a  position  under  the  Government 
of  the  United  States,  and  resigned  said  office 
and  went  voluntarily  within  the  lines  of  the 
Confederate  States,  and  accepted  office  under 
the  Confederate  Government,  and  held  said  of- 
fice at  the  time  of  the  death  of  the  testatrix; 
and  that  the  said  Louisa  Hunter  was  a  resident 
of  the  County  of  Alexandria  at  the  time  of  the 
breaking  out  of  the  civil  war,  and  after  it^ 
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breaking  out  went  voluntarily  into  the  Confed- 
erate lines  and  resided  therein  up  to  the  time 
of  her  death;  and  that  the  premises  in  the  sum- 
mons described  were  at  all  times  in  the*  military' 
lines  and  under  the  jurisdiction  of  the  United 
States;  then,  that  said  devise  to  the  plaintiff 
was  inoperative  to  pass  or  transfer  any  title  to 
him,  and  he  cannot,  therefore,  recover  in  this 
action.** 

The  court  was  thus  requested  to  declare,  in 
effect,  that  the  voluntary  residence  of  the  tes- 
tatrix within  the  Confederate  lines  incapacitat- 
ed her  from  making  a  last  will  and  testament; 
and  the  resignation  by  the  plaintiff  of  an  office 
under  the  United  States,  and  acceptance  of  an 
office  under  the  Confederate  Government  inca- 
pacitated him  from  acting  as  trustee  under  her 
will,  and  taking  the  devise  in  that  capacity. 

The  object  of  the  instruction  prayed,  says 
478*]  the  defendant  *in  his  petition  to  the  Court 
of  Appeals  of  Virginia,  was  to  raise  the  question 
as  to  the  effect  and  meaning  of  the  6th  section 
of  the  Act  of  Congress,  passed  on  the  17th  of 
July,  1862,  entitled  "An  Act  to  Suppress  In- 
surrection, to  Pimish  Treason  and  Rebellion,  to 
Seize  and  Confiscate  the  Property  of  Rebels, 
and  for  other  purposes." 

The  previous  section  of  the  Act  provides 
that,  "To  insure  the  speedy  termination  of  the 
present  rebellion,  it  shall  be  the  duty  of  the 
President  of  the  United  States  to  cause  the 
seizure  of  all  the  estate  and  property,  money, 
stocks,  credits  and  effects  of  the  persons''  there- 
inafter named,  "and  to  apply  and  use  the  same, 
and  the  proceeds  thereof,  for  the  support  of  the 
army  of  the  United  States."    12  Stat,  at  L.  590. 

The  section  then  enumerates  six  classes  of 
persons  whose  property  is  thus  made  subject  to 
seizure.  The  fourth  class  embraces  persons 
**who,  having  held  an  office  of  honor,  trust  or 
profit  under  the  United  States,  shall  thereafter 
hold  office  in  the  so  called  Confederate  States." 
The  section  concludes  by  declaring  that  "All 
sales,  transfers  or  conveyances  ol  any  such 
property  shall  be  null  and  void." 

The  6th  section  provides  that  if  any  person 
within  any  State  or  Territory  of  the  United 
States,  other  than  those  named  in  the  previous 
section,  "being  engaged  in  armed  rebellion 
against  the  United  States,  or  aiding  or  abetting 
such  rebellion,  shall  not,  within  sixty  days 
after  public  warning  and  Proclamation  duly 
^iven  and  made  by  the  President  of  the  United 
States,  cease  to  aid,  countenance  and  abet  such 
rebellion,  and  return  to  his  allegiance  to  the 
United  States,  all  the  estate  and  property,  mon- 
eys, stocks,  and  credits  of  such  person  shall  be 
liable  to  seizure  as  aforesaid,  and  it  shall  be  the 
duty  of  the  President  to  seize  and  use  them  as 
aforesaid,  or  the  proceeds  thereof. 

And  all  sales,  transfers  or  conveyances  of 
iiny  such  property,  after  the  expiration  of  the 
Mkid  sixty  days  from  the  date  of  such  warning 
and  Procamation,  shall  be  null  and  void;  and 
it  shall  be  a  sufficient  bar  to  any  suit  brought 
479*3  by  *8uch  person  for  the  possession  or  the 
use  of  such  property,  or  any  of  it,  to  allege  and 
prove  that  he  is  one  of  the  persons  described  in 
this  section." 

The  7th  section  of  the  Act  directs  the  pro- 
seedings  to  be  instituted  for  the  condemnation 
and  sale  of  the  property  seized. 

If  the  devise  of  Mrs.  Hunter  can  be  brought 
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within  the  language  of  this  last  section,  it  must 
be  because  a  devise  is  embraced  within  the 
terms  "sales,  transfers  and  conveyances;*'  and 
because  her  "aiding  and  abetting"  the  rebellion, 
and  her  refusal  to  return  to  her  allegiance  to 
the  United  States,  are  legitimate  and  necessary 
inferences  from  her  voluntary  and  continued 
residence  within  the  Confederate  lines,  for  there 
is  no  direct  evidence  on  either  of  these  latter 
points,  nor  any  evidence  tending  to  establish 
either  of  them  except  such  voluntary  residence. 
Assuming,  however,  that  a  devise  is  within  the 
^sales,  transfers  and  conveyances"  invalidated 
by  the  Act,  and  that  Mrs.  Hunter  is  within  the 
category  of  persons  for  whom  the  warning  and 
Proclamation  of  the  President  were  intended, 
we  are  of  the  opinion  that  the  invalidity  de- 
clared is  limited  and  not  absolute;  that  it  is 
only  as  against  the  United  States  that  the 
"sales,  transfers  and  conveyances"  of  property 
liable  to  seizure  are  null  and  void;  and  that 
they  are  not  void  as  between  private  persons,  or 
against  any  other  party  than  the  United  States. 

The  object  of  the  provisions  cited  is  mani- 
fest. It  is  declared,  in  express  terms,  to  in- 
sure the  speedy  termination  of  the  existing  re- 
bellion. The  confiscation  of  the  property  of 
persons  engaged  in  the  rebellion,  and  the  ap> 
propriation  of  it,  or  its  proceeds,  to  the  sup- 
port of  the  army  of  the  United  States,  were 
supposed  to  have  a  tendency  to  advance  that 
object.  The  seizure  of  the  property  of  j>artic- 
ularly  designated  classes,  and  of  others  en- 
gaged in  the  rebellion,  or  aiding  and  abetting 
it,  who  should  not  heed  the  public  warning 
and  Proclamation  of  the  President  was  there- 
fore  directed,  as  also  the  institution  of  proceed- 
ings required  in  the  courts  of  the  United  States 
for  its  condemnation  and  sale. 

It  was  to  prevent  these  provisions  from  being 
evaded  by  'the  parties  whose  property  ['480 
was  liable  to  seizure  that  "sales,  transfers  and 
conveyances"  of  the  property  were  declared  in- 
valid. They  were  null  and  void  as  against  the 
belligerent  or  sovereign  right  of  the  United 
States  to  appropriate  and  use  the  property  for 
the  purpose  designated,  but  in  no  other  respect 
and  not  as  against  any  other  party.  Neither 
the  object  sought  nor  the  language  of  the  Act 
requires  any  greater  extension  of  the  terma 
used.  The  United  States  were  the  only  party 
who  could  institute  the  proceedings  for  condem- 
nation; the  offense  for  which  such  condemna- 
tion was  decreed  was  against  the  United  States, 
and  the  property  condemned,  or  its  proceeds, 
went  to  their  sole  use.  They  alone  could.,  there- 
fore, be  affected  by  the  sales. 

Any  other  construction  would  impute  to  the 
United  States  a  severity  in  their  legislation  en- 
tirely foreign  to  their  history.  No  people  can 
exist  without  exchanging  commodities.  There 
must  be  buying  and  selling  and  exchanging  in 
every  community,  or  the  greater  part  of  its  in- 
habitants would  have  neither  food  nor  raimenc 
And  yet  the  argument  of  the  defendant,  if  good 
for  anything,  goes  to  this  extent,  that  by  the 
Act  of  Congress  "all  sales,  transfers  and  con- 
veyances" of  property  of  the  vast  numbers  en- 
gaged in  the  late  rebellion  against  the  United 
States,  constituting  the  great  majority  of  man; 
towns  and  cities  and  even  of  several  States 
were  utterly  null  and  void;  that  even  the  com- 
monest transactions  of  exchange  in  the  daily 
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life  of  these  people  were  tainted  with  invalidity. 
It  is  «lifficmt  to  conceive  the  misery  which 
would  follow  from  a  legislative  decree  of  this 
wide-sweeping  character  in  any  community, 
where  its  execution  was  conceived  to  be  pos- 
sible, or  confidence  was  reposed  in  its  validity. 

We  do  not  notice  that  part  of  the  instruction 
prayed  which  relates  to  the  status  of  the  plain- 
titr  as  an  office  holder  under  the  United  States 
just  previous  to  the  commencement  of  the  war, 
and  subsequently  taking  office  under  the  Con- 
federate Government,  as  it  was  not  his  proper- 
ty, the  sale  of  which  is  assailed.  If  he  was  in- 
capable of  taking  the  devise,  it  was  not  from 
his  participation  in  the  rebellion,  but  because 
48Z*]  the  *testatrix  was  incapable  of  passing  her 
property  by  will  uifder  the  Act  of  Congress,  a 
position  which  we  have  already  shown  to  be  un- 
tenable. 

The  second,  and  the  only  other  prayer  for  in- 
struction presented  by  the  defendant,  and  re- 
fused by  the  court,  which  we  can  take  notice  of, 
is  this :  "That  to  enable  the  plaintiff  to  recover 
he  must  show  that  the  certificate  of  redemption 
was  forwarded  to  the  Secretary  of  the  Treas- 
ury, and  the  defendant  repaid  his  purchase 
money  by  a  draft  drawn  on  the  Treasury  of  the 
United  States."  This  prayer  was  based  upon  a 
misapprehension  of  the  7th  section  of  the  Act 
of  Congress  of  March  3d,  1865  (13  Stat,  at  L. 
502),  which  provides  that  when  a  redemption  is 
made,  the  Board  of  Tax  Commissioners  shall 
certify  the  fact  to  the  Secretary  of  the  Treas- 
ury, and  the  Secretary  shall  repay  the  purchas- 
er, by  draft  on  the  Treasury,  the  principal  and 
interest  of  the  purchase  money;  and  that  the 
purchaser  shall  deliver  possession  to  the  ownei 
redeeming.  These  provisions  only  prescribe  the 
duty  both  of  the  Secretary  and  purchaser  when 
the  redemption  is  made,  but  they  do  not  make 
the  performance  of  the  duty  of  the  purchaser 
dependent  upon  the  previous  performance  of 
the  duty  resting  on  the  Secretary.  The  Act 
was  intended  for  the  benefit  of  the  purchaser,  to 
enable  him  to  obtain  the  repayment  of  the  piir- 
chase  money  and  interest  thereon;  but  the  va- 
lidity of  the  redemption  does  not  depend  upon 
such  repayment.  That  is  a  matter  between 
the  purchaser  and  the  Secretary,  with  which 
the  owner  or  redemptioner  has  no  concern. 

We  find  BO  error  in  the  record,  and  the  judjg- 
ment  of  the  Supreme  Court  of  Appeals  of  Vir- 
ginia must  be,  therefore,  affirmed. 

And  it  is  so  ordered. 


5i6»]  •  JAMES  CODDINGTON,  Plff.  in  Err., 

V. 

LYMAN  RICHARDSON. 

(See  S.  C.  10  Wall.  516-518.) 

Where  no  error  appears,  judgment  affirmed. 

Where  no  exceptions  are  taken  on  the  trial,  nor 
any  special  statement  of  facts  is  fonnd  by  the 
court,  and  there  is  no  question  of  law  arising  upon 
the  pleadings  or  the  trial,  the  judgment  will  be 
alBrmed. 

[No.  29.] 

Argued  Dec.  13,  1870.        Decided  Jan.  9,  1871. 

]  N  ERROR  to  the  Circuit  Court  of  the  Unit- 
I    ed  SUtes  for  the  Southern  District  of  Illi- 
nois. 
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Suit  in  trover,  in  the  court  below,  was^ 
brought  by  the  defendant  in  error,  to  recovet 
for  certain  horses  and  mules.  Judgment  hav- 
ing  been  given  in  favor  of  the  plaintiff  by  that 
court,  the  defendant  sued  out  this  writ  of  error. 

The  case  is  siifficiently  stated  by  the  court. 

Messrs.  Ward  H.  Lamon,  J.  M.  Palmer  and 
T.  Lyie  Dickey,  for  plaintiff  in  error. 

Mr.  Lyman  Trumbull,  for  defendant  in  er- 
ror: 

On  such  a  record,  one  is  at  a  loss  to  know 
what  there  is  for  this  court  to  consider.  The 
declaration  is  in  the  usual  form;  all  the  pro- 
ceedings appear  to  be  regular,  and  the  finding 
of  the  facts  by  the  circuit  court,  like  the  ver- 
dict of  the  jury,  is  conclusive  here;  and  whethei 
the  fact  was  rightly  decided  or  not,  according 
to  the  evidence,  is  not  open  to  inquiry  in  this 
court. 

13  Stat,  at  L.  501;  Bond  v.  Brown,  12  How. 
254;  Kimbro  v.  Bullitt,  22  How.  268,  16  L.  ed. 
317;  Guild  v.  Frontin,  18  How.  135,  15  L.  ed. 
290. 

Mr.  Justice  Nelson  delivered  the  opinion  ol 
the   court: 

This  is  a  writ  of  error  to  the  Circuit  Court  oi 
the  United  States  for  the  Southern  District  of 
Illinois. 

The  action  was  trover,  for  the  recovery  of 
the  value  of  a  number  of  horses  and  mules. 
A  trial  by  jury  was  waived  by  stipulation  un- 
der the  statute,  and  such  proceedings  were  had 
before  the  court,  that  a  judgment  was  ren- 
dered for  the  plaintiff  for  $5,000. 

No  exceptions  were  taken  to  the  admission 
or  rejection  of  evidence  on  the  trial,  nor  any 
special  statement  of  facts  found  by  the  court* 
llie  only  statement  after  closing  the  evidence 
is,  ''and  the  court  thereupon  found  the  issue  for 
the  plaintiff,  and  assessed  his  damages  at  the 
sum  of  $5,000." 

There  is  no  question  of  law  arising  upon  tlie 
pleadings  or  the  trial.  Those  attempted  to  be 
raised  refer  to  the  evidence,  as  embodied  in 
the  record,  but  which,  in  a  trial  of  the  facts  be- 
fore the  court,  a  jury  being  waived,  we  do  not 
look  into.  We  look  into  them  only  when  found 
by  the  court.     Flanders  v.  Tweed  [ante,  678]. 

Judgment  affirmed. 


•EX  PARTE  IN  THE  MATTER  OF  [•541 
JAMES  GRAHAM  and  L.  Madison  Day, 
Petitioners. 

(See  S.  C.  10  Wall.  541-543.) 

Proceeding  in   confiscation — libel   of   review- 
writ  of  prohibition  in  admiralty  cases. 

A  proceeding  In  confiscation  under  the  Act  of 
July  l7th,  1862,  was  not  a  proceeding  In  admiralty. 

A  libel  of  review  of  a  decree  in  confiscation  In 
an  elongation  of  the  original  case,  and  necessarily 
of  the  same  nature  and  Jurisdictional  character. 

This  court  Is  authorized  to  issue  writs  of  prohi- 
bition to  the  district  courts,  only  when  proceeding 
as  courts  of  admiralty  and,  consequently,  cannot 
issue  such  a  writ  in  such  a  proceeding. 

[No.  9.    Orig.] 

Argued  Dec.  20,  1870.     Decided  Jan.  9,  1871. 
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Supreme  Coxtbt  of  the  United  States. 


Deo.  Tbim. 


P  ETITION  for  prohibition. 

The  history  and  facta  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Messrs.  Thos.  J.  Durant  and  L.  Madison 
Day,    for    petitioner: 

The  jurisdiction  of  the  Supreme  Court. 

Act  of  Sep.  24,  1789,  sec.  13,  1  Stat,  at  L. 
SI;  same,  sec.  14,  pp.  81,  82;  U.  S.  v.  Peters, 
District  Judge,  3  Dall.  121;  Ex  parte  Christy, 
3  How.  292 ;  Bronson  v.  R.  R,  Co.  1  Wall.  406, 
17  L.  ed.  616;  £x  parte  Gordon,  1  Black,  504, 

17  L.  ed.  134;  U.  8.  v.  Hoflfman,  4  Wall.  158, 

18  L.  ed.  354;  Bains  v.  The  James  &  Catherine, 
Bald.  663;  3  Bl.  Com.  112;  Bac.  Abr.  tit.  Pro- 
hibition; 1  Kent,  Com.  300. 

Mr.  C.  Gushing,  opposing: 

1.  In  no  case  is  the  Supreme  Court  author- 
ized to  issue  a  writ  of  prohibition  to  a  district 
<rourt,  except  in  the  cases  expressly  provided  for 
b}'  the  13th  section  of  the  Judiciary  Act  of 
1789;  tliat  is  to  say,  where  the  district  courts 
are  proceeding  as  courts  of  admiralty  and  mari- 
time jurisdiction. 

£x  parte  Gordon,  1  Black,  603,  17  L.  ed.  134; 

Ex  parte  Christy,  3  How.  322. 

Conipare  also  the  followin*?  cases,  namely: 
U.  S.  V.  Peters,  3  Dall.  121    (the  only  case 

reported  in  which  prohibition  has  ever  issued 

from  this  coiirt)  ;  Bronson  v.  R.  I.  Co.  1  Wall. 

405,  17  L.  ed.  616;  U.  S.  v.  Hoffman,  4  Wall. 

158,  18  L.  ed.  364. 

2.  The  proceedings,  in  and  by  which  the 
sixteen  lota  of  land  had  been  condemned  and 
eold,  could  not  take  place  in  the  admiralty 
court. 

Ins.  Co.  V.  V.  S.  6  Wall.  769,  18  L.  ed.  879 ; 
Armstrong's  Foundry,  6  Wall.  766,  18  L.  ed. 
882;  U.  S.  v.  St.  Louis  Street  Foundry,  6  Wall. 
770,  18  L.  ed.  884;  U.  S.  v.  Hart,  6  Wall  773,  18 
L.   ed.   914. 


Mr.  Justice  Swa3me  delivered  the  opinion 
of  the  court: 

A  rule  was  granted  by  this  court  that  the  dis- 
trict judge  show  cause  why  writ  of  prohibition 
should  not  issue  agreeably  to  the  prayer  of  the 
petitioners. 

The  petition  upon  which  the  rule  was  found- 
ed discloses,  so  far  as  it  is  necessary  to  state 
them,  the  following  facts: 

The  United  States  instituted  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  under  the  Act  of  Congress 
approved  July  17th,  1862,  12  Stat,  at  L.  689, 
entitled  "An  Act  to  Suppress  Insurrection,  to 
Punish  Treason  and  Rebellion,  to  Seize  and 
Confiscate  the  Property  of  Rebels,  and  for 
other  purposes,"  proceedings  in  confiscation 
against  sixteen  lots  of  ground,  the  property  of 
Duncan  Kenner.  The  lots  were  condemned  as 
forfeited  to  the  United  States  and  ordered  to  be 
sold  by  the  Marshall.  This  was  accordingly 
done.  Graham  and  Day  became  the  purchasers 
of  certain  portions  of  the  property.  They  com- 
plied with  the  conditions  of  the  sale  and  re- 
ceived deeds  from  the  Marshal.  The  court  or- 
dered the  proceeds  of  the  sale,  less  the  costs, 
to  be  paid  over  to  the  United  States.  Subse- 
542*]  qucntly.  on  the  9th  of  February,  •1869, 
Kenner,  as  is  alleged  for  the  purpose  of  cloud- 
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ing  the  title  of  the  purchasers,  and  of  annoying 
and  harassing  them,  filed  in  said  court  what 
purports  to  be  a  libel  of  review,  wherein  he 
prayed  that  the  decree  in  confiscation  condemn- 
ing the  property  and  ordering  it  to  be  sold, 
should  be  reviewed  and  reversed  for  errors  of 
law  apparent  on  the  face  of  the  record. 

On  the  29th  November,  1869,  for  the  same 
purposes  as  is  alleged,  he  filed,  by  leave  of  the 
court,  an  amendment  to  his  oripfinal  libel  of  re- 
view, whereby  and  by  process  duly  served  upon 
them,  Graham  and  Day  were  made  parties  to 
the  proceeding. 

In  addition  to  the  prayer  of  the  original  libel, 
the  amendment  prays  tlmt  they  should  rendei 
an  account  of  the  rents  and  profits  of  the  prop- 
erty while  in  their  possession,  and  that  they 
should  be  required  respectively  to  pay  to  Ken- 
ner such  sums  as  should  be  found  due  to  him. 

The  district  judge,  it  is  alleged,  holds  that 
the  proceeding  in  confiscation  was  a  proceeding 
in  admiralty  and  that  it  was,  therefore,  com- 
petent for  him  to  entertain  the  libel  of  review 
and  to  exercise  the  jurisdiction  which  it  in- 
voked. 

This  jurisdiction  is  denied  by  the  petitionen 
and  a  remedy  is  prayed  for  by  a  writ  of  pro- 
hibition. 

The  district  judge  has  filed  an  answer  to 
the  rule,  but  the  view  which  we  take  of  the 
case  renders  its  consideration  unnecessary. 

Our  jurisdiction  is  specific  and  limited.  It  is 
defined  by  the  Constitution  and  laws  of  the 
United  States.  We  can  exercise  none  but  what 
is  conferred  by  one  or  the  other. 

The  13th  section  of  the  Judiciary  Act  of  1789 
(1  Stat,  at  L.  81),  authorizes  this  court  '*to 
issue  writs  of  prohibition  to  the  district  courts 
when  proceeding  as  courts  of  admiralty." 

The  question  whether  the  district  court,  in 
entertaining  the  libel  of  review,  is  proceeding 
as  a  court  of  admiralty,  meets  us,  therefore,  at 
the  threshold  of  the  case  before  us.  It  is  only 
in  such  cases  that  it  is  competent  for  this  court 
to  'issue  the  writ.  U.  S.  v.  Peters,  3  [*543 
Dall.  121 ;  Ex  parte  Christy,  3  How.  292.  The 
7th  section  of  the  Act  oi  1862  (12  SUt.  at  L. 
589),  under  which  tne  decree  sought  to  be  re- 
viewed was  made,  provides  that  proceedings 
against  the  proper^  seizea  shall  be  in  rem,  and 
*'shall  conform  as  nearly  as  may  be*  to  proceed- 
ings in  admiralty  or  in  revenue  cases."  It  is 
too  clear  to  admit  of  'doubt  that  the  original 
case  was  not  one  in  admiralty,  and  it  is  equally 
clear  that  the  proceeding  sought  to  be  prohibit- 
ed it  not  within  that  category.  The  Union  Ins. 
Co.  V.  U.  S.  6  Wall.  759,  18  L.  ed.  879;  U.  S. 
V.  Armstrong's  Foundry,  6  Wall.  766,  18  L.  ed. 
882;  U.  S.  V.  Hart,  6  Wall.  770,  18  L.  ed.  914; 
The  Sarah,  8  Wheat.  391. 

The  supplemental  case  is  an  elongation  of 
the  original  case,  and  necessarily  of  the  same 
nature  and  jurisdictional  character. 

These  conclusions  are  fatal  to  the  case  of  the 
petitioners.  If  the  district  court  shall  err  in 
the  proceedings  upon  the  libel  of  review,  the 
remedy  of  the  petitioners  will  be  by  a  writ  of 
error  from  the  circuit  to  the  district  court,  and, 
if  need  be,  finally,  by  a  like  writ  from  this 
court  to  the  circuit  court. 

The  rule  is  discharged,  and  the  motion  denied. 
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JTHE  STEAMER  COTTON  PLANT  and  CargOi 
David  0.  Laws  and  Michael  McBfahon, 
Claimants,  Appts., 

V. 

UNITED  STATES. 

(See  S.  C.  "The  Cotton  Plant,"  10  Wall.  577- 

582.) 

Inland  capture,  what  is — ^not  maritime  prize. 

A  capture  of  a  steamer  and  her  cargo  of  cotton, 
within  the  State  of  North  Carolina  on  the  Roa- 
noke River,  and  about  one  hundred  and  thirty 
miles  shore  its  month,  made  by  a  naval  force,  de- 
taclied  from  two  steamers.  Is  an  Inland  capture, 
^ough  made  upon  a  river  which  empties  Into  an 
arm  of  the  sea.  ...     ^ 

Under  the  7tb  section  of  the  Act  of  July  2. 
1864,  the  property  tbns  captured  and  condemned 
-cannot  he  regarded  as  maritime  prise  and  subject 
to  condemnation  as  such. 

[No.  40.] 

Arj^ued  Dec.  20,  1870.     Decided  Jan.  9,  1871. 

APPEAL    from    the   District    Court   of   the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

The  libel  in  this  case  was  filed  in  the  court 
below,  for  the  condemnation  of  the  steamer 
Cotton  Plant  as  prize  of  war.  A  decree  of  con- 
•demnation  having  been  entered  in  that  court, 
the  claimants  of  the  steamer  took  an  appeal  to 
this  court. 

'llie  case  is  sufHciently  stated  by  the  court. 

:Mc.ssrs.  Wm.  L.  Hirst,  W.  H.  Lamon  and 
T.   R,  Elcock,  for  appellants: 

The  Act  of  July  2,  1864  (2  Bright.  283,  p. 
47 ) ,  provides  that  '*No  property  seized  or  tak- 
en upon  any  of  the  inland  waters  of  the  United 
States,  by  the  naval  forces  thereof,  shall  be 
ro(.'arded  as  maritime  prize;  but  all  property 
mo  taken  or  seized  shall  be  promptly  aelivered 
to  the  proper  officers  of  the  court,  or  as  pro- 
vided in  this  Act  and  in  the  said  Act  approved 
March  12.  186.3."  ■ 

Webster  defines  "inland"  to  be  "remote  from 
thp  SCO." 

The  court  below  had  no  jurisdiction.  The 
property  seized  in  this  case  should  have  been 
promptly  handed  over  to  the  agent  of  the  Sec- 
retary of  the  Treasury. 

The  place  of  capture  and  the  State  of  North 
Carolina  were  occupied  and  controlled  bv  na- 
tional troops.  The  armies  of  Lee  and  Jonnson 
had  surrendered  and  dispersed.  Generals  Grant 
And  Sherman  had  complete  and  permanent  con- 
trol of  the  State,  and  it  was  so  proclaimed. 
General  Schofield,  in  command  of  the  depart- 
ment, from  Raleigh,  April  29,  announces  that 
''Hostilities  within  this  State  have  definitely 
ceased;"  that  "All  are  invited  to  resume  their 
Industrial  pursuits;"  and  that  "Between  the 
Government  of  the  United  States  and  the  peo- 
ple of  North  Carolina  there  is  peace." 

The  President,  Apr.  20,  proclaims  that  "All 
restrictions  upon  internal,  domestic  and  coast- 
wise commercial  intercourse  be  discontinued 
in  such  parts  of  the  States  of  North  Carolina, 
Virginia,  etc.,  as  shall  be  embraced  in  the  lines 
of  the  military  occupation,"  etc. 

The  claimant  acted  upon  these  Proclama- 
tions; they  were  protectors  and  guaranties,  not 
snares  to  decoy  property  into  prize  courts  or 
into  prize  money. 

Messrs.    Amos    T.   Akerman,   Atty-Qen.,   C. 
H.    Hill,    Asst.    Atty-Gen.y    and    T.     HnUey 
Ash  ton,  for  appellees. 
10  Wall. 


Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

Whether  the  steamer  Cotton  Plant  and  her 
cargo  of  cotton  were  subject  to  lawful  capture 
when  seized,  is  a  question  tha^  need  not  now 
be  considered;  for  if  it  be  conceded  that  they 
were,  we  are  still  of  opinion  that  they  were 
not  liable  to  condemnation  as  maritime  prize. 
The  capture  was  made  within  the  State  of 
North  Carolina,  on  the  Roanoke  River,  and 
about  one  hundred  and  thirty  miles  above  its 
mouth.  It  was  made  by  a  naval  force  detached 
from  two  steamers  that  had  proceeded  up  the 
river  from  Albemarle  Sound,  one  about  eighty, 
and  the  other  about  one  hundred  miles,  where 
they  stopped,  in  consequence  of  the  crookedness 
of  the  stream  and  apprehensions  of  low  water. 
A  picket  launch,  with  a  crew  of  six  men,  and 
two  other  boats'  crews,  were  then  sent  forward, 
and  they  effected  the  capture.  It  was,  there- 
fore, an  inland  capture,  though  made  upon  a 
river  which  empties  into  an  arm  of  the  sea,  and 
it  was  at  a  point  where  ordinary  vessels  of  war 
could  not  safely  go.  There  was  nothing  in 
the  situation  of  the  property  that  recjuired 
peculiarly  a  naval  force  or  maritime  service  to 
effect  its  capture.  The  seizure  might  as  well 
have  been  made  by  a  detachment  from  the 
army  as  by  one  from  the  navy.  It  appears  to 
us,  therefore,  that  in  view  of  the  legislation  of 
Congress,  the  property  cannot  be  regarded  as 
a  maritime  prize.  By  the  7th  section  of  the 
Act  of  July  2d,  1864  (18  Stat,  at  L.  377), 
*it  was  enacted  "That  no  property  seized  [*58i 
or  taken  upon  any  of  the  inland  waters  of  the 
United  States  by  the  naval  forces  thereof, 
shall  be  regarded  as  maritifne  prize;  but  all 
property  so  seized  or  taken  shall  be  promptly 
delivered  to  the  proper  officers  of  the  courts 
(or)  as  provided  in  this  Act,  and  in  the  said 
Act  approved  March  twelve,  eighteen  hundred 
and  sixty-three."  The  language  of  this  section 
is  very  comprehensive.  It  embraces  all  prop- 
erty seized  or  taken  by  the  naval  forces  upon 
any  of  the  inland  waters  of  the  United  States. 
It  would  be  difficult  to  give  any  reason  for 
holding  that  the  part  of  the  Roanoke  River  up- 
on which  The  Cotton  Plant  was  seized  is  not 
described  by  the  phrase  "any  of  the  inland 
waters  of  the  United  States,"  as  understood  by 
Congress.  The  river  is  wholly  inland.  It  is 
true  that  it  discharges  its  waters  into  Albe- 
marle Sound,  and  that  it  is  accessible  directly 
from  the  ocean.  But,  in  speaking  of  inland 
waters.  Congress  must  have  intended  waters 
within  land,  indeed,  yet  waters  where  a  naval 
force  can  go,  and  where  naval  captures  could 
be  made.  And  it  is  obvious  that  other  waters 
than  those  of  the  great  lakes  were  contem- 
plated and  designed  to  be  included.  The  Act 
was  passed  during  the  war  of  the  rebellion,  and 
it  was  part  of  a  system  devised  for  securing 
captured  and  abandoned  property-  in  States  and 
districts  declared  to  be  in  insurrection  by  the 
President's  Proclamation  of  July  1, 1862.  There 
was  no  war  upon  the  lakes,  and  they  were  not 
within  insurrectionary  districts.  If,  therefore, 
the  Act  does  not  apply  to  rivers,  and  to  rivers 
accessible  from  the  sea,  upon  which  naval  cap- 
tures could  be  made,  it  could  never  have  had 
any  practical  effect.  But  if  it  applies  to  cap- 
tures upon  rivers,  what  reason  can  there  be  for 
confining  its  operation  to  seizures  by  the  naval 
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forces  upon  rivers  that  run  directly  into  the 
sea?  The  Act  speaks  of  captures  upon  any  of 
the  inland  waters  of  the  United  States.  It 
makes  no  distinction  between  rivers  that  run 
directly  into  the  sea  and  those  that  flow  into 
others  that  discbar^  into  the  sea.  If  any  dis- 
tinction exists,  it  IS  purely  arbitrary  and  ju- 
dicial rather  than  legislative.  Both  classes  of 
rivers  are  inland  waters;  equally  such.  Mari- 
58a*]  time  service  *can  be  no  more  meritorious 
or  efficient  upon  one  than  upon  the  other.  In 
the  absence  of  express  legislative  enactment  to 
that  effect,  no  satisfactory  reason  can  be  given 
why  a  vessel  captured  on  the  Red  River,  five 
miles  above  its  junction  with  the  Mississippi, 
should  be  turned  over  to  the  courts  to  be  treat- 
ed as  captured  and  abandoned  property  under 
the  Statutes  of  1863  and  1864,  which  does  not 
apply  to  a  capture  made  on  the  Mississippi  it- 
self five  hundred  miles  farther  from  the  Gulf 
of  Mexico.  Congress  probably  anticipated,  es- 
pecially in  view  of  the  state  of  the  war  when 
the  Act  was  passed,  that  most  of  the  captures 
on  the  rivers  would  be  made  by  the  army,  and 
thought  it  unwise  to  continue  two  modes  for 
the  disposition  of  the  property  taken. 

Such  being  our  opinion  of  the  meaning  of 
the  7th  section  of  the  Act  of  July  2d,  1864. 
we  must  hold  that  the  property  captured  and 
condemned  in  this  case  ought  not  to  have  been 
regarded  as  maritime  prize  and  subject  to  con- 
demnation as  such. 

The  decree  of  the  District  Court  is,  therefore, 
reversed,  and  the  case  is  remanded,  in  accord- 
ance with  the  rule  stated  in  U.  S.  v.  Weed,  5 
Wall.  62,  18  L.  e^.  531,  for  further  proceedings 
if  the  Government  shall  see  fit  to  institute 
them. 


RYNIER  V.  YATES,  Appt., 

V. 

fHE  CITY  OF  MILWAUKEE  and  Alexander 

Miller. 

(See  S.  C.  10  Wall.  497-507.) 

Riparian  proprietor,  rights  of — nuisance — city 
cannot  take  away  riparian  rights. 

A  rlparlaD  proprietor,  whose  land  Is  bounded  bj 
a  Davlscable  river,  bas  the  rights  of  access  to  the 
navii;able  part  of  the  river  and  the  right  to  make 
a  landing,  wharf  or  pier  for  his  own  nse  or  for 
the  use  of  the  public. 

This  riparian  right  Is  property,  and  is  valuable, 
and  the  owner  can  be  deprived  01  it  only  if  neces- 
sary that  it  be  taken  for  the  public  good,  upon 
due  compensation. 

A  mnnicipal  corporation  cannot,  by  its  mere 
declaration  that  a  structure  is  a  Jinlsance,  subject 
it  to  removal  by  any  persons  supposed  to  be  ag- 
grieved, or  even  by  the  city  Itself. 

A  city  cannot,  by  creating  a  mere  artificial  and 
Imaginary  dock  line,  deprive  riparian  owners  of 
the  right  to  avail  themselves  of  the  advantage  of 
the  navigable  channel,  by  building  wharves  and 
docks  to  it. 

[No.  51.] 

Argued  Dec.  21.  1870.     Decided  Jan.  16,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
tnl  .Sintos  for  the  District  of  Wisconsin. 
The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellant,  to  restrain  interference 
by  the  respondents  with  a  certain  wharf.    That 

NoTK. — Right  to  erect  wharves — see  note,  40 
L.n.A.  635:  24  L,  ed.  XJ.   8.  373. 

Municipal  power  to  define,  prevent,  and  abate 
nuisances — see  note,  36  L.R.A.  d03. 
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court  having  entered  a  decree  dismissing  the 
bill,  the  complainant  took  an  appeal  to  this^ 
court. 

The  case  is  fully  stated  bv  the  court. 

Mr.  Hatt  H.  Carpenter,  for  appellant: 

This  wharf  does  not  obstruct  the  navigation 
of  the  river  and,  therefore,  is  not  a  nuisance. 
The  wharf  is  not  within  one  hundred  and  fifty 
feet  of  the  navigable  waters  of  the  river  in  a 
natural  state,  and  navigation  to  the  wharf  Mras 
only  rendered  possible  by  the  excavation  made 
by  Peter  Yates  on  his  own  land  for  that 
purpose. 

The  doctrine  laid  down  by  the  Supreme  Court 
of  Wisconsin,  in  Walker  v.  Shepherdson,  4  Wia. 
486,  on  the  faith  of  which  this  wharf  was  com- 
pleted was,  that  the  lot  owners  on  the  river 
''^lay  construct  docks  or  landing  places  for 
goods  or  passengers,  taking  care  that  vessels 
employed  m  navigating  the  stream  are  not  im- 
peded in  their  passage,  nor  prevented  from  the 
use  of  all  parts  of  the  stream  which  are  naviga- 
ble.'' And  this  is  the  settled  rule  in  the  state 
courts  of  Wisconsin.  This  court,  in  R.  R.  Co. 
V.  Schurmeier  [ante,  74]  a  case  which  involved 
the  construction  of  a  grant  of  land  by  Conprress, 
held  that,  under  the  laws  of  Congress,  the  title 
of  purchasers  of  land  bordering  upon  navigable 
rivers  was  limited  by  the  stream,  while  the  ti- 
tle to  lands  bordering  on  a  nonnavigable  stream 
e3ctended  to  the  center  of  the  stream. 

Dutton  V.  Strong,  1  Black,  23,  17  L.  ed.  29; 
Ang.  Tide  Wat.  196;  Bainbridge  ▼.  Sherlock, 
20  Ind.  364;  Rice  v.  Ruddiman,  10  Mich.  125; 
Lorman  v.  Benson.  8  Mich.  18;  Ang.  Hig^ 
sec.  58;  Cates  v.  Wadlington,  1  McCord,  580; 
Wadsworth  v.  Smith,  11  Me.  278. 

The  Legislature  cannot  deprive  the  riparian^ 
owner  of  any  of  his  rights,  without  making 
compensation. 

Walker  v.  Board  Pub.  Wq^ks,  10  Ohio,  540; 
Moor  V.  Veazie,  32  Me.  343;  Bell  v.  Gough,  $ 
Zabr.  624;  Binney's  case,  2  Bland,  158;  Walker 
V.  Shepherdson,  4  Wis.  486. 

By  the  common  law,  a  nuisance  can  only  be 
abated  by  one  who  suffers  some  special  injury, 
not  common  to  other  persons. 

Broome,  Com.  250. 

In  regard  to  the  abating  of  a  public  nuisance, 
it  is  laid  down  that  if  a  new  gate,  which  is  a 
common  nuisance,  be  erected  across  the  public 
highway,  any  of  the  King's  subjects  passing 
that  way  may  cut  it  down  and  destroy  it.  The 
cases  below  referred  to  (Dimes  v.  Petlev,  61^ 
Eng.  C.  L.  276;  Bridge  v.  Grand  June.  R.  a 
3  M.  &  W.  244;  Davies  v.  Mann,  10  M.  &  W. 
546;  Bateman  v.  Bluck.  21  L.  J.  Q.  B.  406), 
however,  show  that  to  justify  a  private  indi- 
vidual in  abating  on  his  own  authority  such  a 
nuisance,  it  must  appear  that  it  does  him  a 
special  injury;  and  he  can  only  interfere  with 
it  as  far  as  may  be  necessary  to  exercise  his 
right  of  passing  along  the  highway  with  rea- 
sonable convenience,  and  not  because  the  ob- 
struction happens  to  be  there. 

Phenr,  Wat.  107.  republished  in  27  I^w  Libt 
sixth  series,  70;  Harrower  v.  Ritson,  37  Barb. 
301;  see,  also.  Bridge  Co.  v.  Smith,  30  N.  Y. 
44;  Rogers  v.  Barker,  31  Barb.  447;  Clark  v. 
Syracuse,  13  Barb.  32. 

In  Dimes  v.  Petley,  15  A.  &  Ell.  (N.  S.),  276, 
that  was  an  action  for  damage  to  plaint ifl*a 
wharf   by   defendant's  vessel;   the  plea  was, 
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«*That  the  wharf  had  been  made  and  continued 
bv  the  plaintiff,  and  projected  into  the  naviga- 
ble river  below  low  water  mark,  and  unlawful- 
ly obstructed  the  navigation  of  part  of  the 
river,  and  the  liege  subjects  could  not  use  that 

Sart,  unless  the  wharf  were  broken,  as  in  the 
eclaration  mentioned;  that  the  defendant  had 
occasion  to  pass  with  the  vessel  over  that  part 
of  the  river,  and  in  so  passing  did  the  damage, 
and  that  he  managed  his  vessel  with  all  skill 
necessary  to  navigate  the  river.  The  court  held 
the  plea  bad,  because  it  contained  no  averment 
that  it  was  necessary  to  pass  over  this  part  of 
the  river,  or  even  that  defendant  could  not  con- 
Teniently  navieate  the  river  without  coming  in 
contact  with  the  nuisance. 

The  Act  relied  upon  provides,  section  2: 

The  Common  Council  shall  have  power,  by 
ordinance,  to  esti^lish  dock  and  wharf  lines  up- 
on the  banks  of  the  Milwaukee  and  Menomonee 
Rivers,  restrain  and  prevent  encroachments  up- 
on said  rivers  and  obstructions  thereto. 

They  cannot,  bv  ordinance,  employ  a  con- 
tractor to  demolish  a  dwelling-house  supposed 
to  encroach  upon  the  highway;  nor,  under  this 
Act,  can  they  order  the  destruction  of  the 
plaintiffs  property.  The  Legislature  itself  does 
not  possess,  nor  can  it  delegate  such  a  power. 
The  Legislature  may  pass  a  law  to  provide  for 
the  punishment  of  any  man  who  shall  obstruct 
4L  highway;  but  it  cannot  pass  a  law  declaring 
that  the  house  of  A  does  obstruct  a  highway, 
for  that  would  be  an  exercise  of  judicial  power. 

But  it  is  understood  that  the  respondents 
will  rely  upon  Yates  v.  Judd,  18  Wis.  118,  to 
overthrow  all  the  doctrine  which  has  been  con- 
sidered as  settled  in  regard  to  riparian  owner- 
ship, both  in  England  and  in  this  country,  for 
several  centuries. 

The  answer  alleged,  but  no  proof  was  given 
under  it  at  the  trial,  that  defendant  was  in  oc- 
cupation of  a  lot  on  the  opposite  side  of  Point 
Street,  and  that  the  wharf  of  plaintiff  made 
access  to  dofondant's  premises  more  difficult. 
But  the  answer  did  not  allege  that  defendant 
oould  not,  with  reasonable  care,  go  to  and  from 
his  premises  without  interfering  with  this 
wharf.  No  proof  whatever  was  offered  by  the 
defendant  upon  this  subject,  as  the  bill  of 
exceptions  shows. 

On  the  trial,  the  plaintiff  proved  that  the  de- 
fendant took  the  earth  from  the  north  half  of 
Point  Street,  and  from  the  plaintiff's  wharf, 
and  deposited  it  upon  the  defendant's  lot  to 
mi  it  up,  and  that  the  plaintiff's  wharf  was, 
thereby,  injured. 

The  court,  there  speaking  of  the  parties  who 
were  owners  of  adjacent  lots,  says:  "Neither 
of  them  can  so  use  his  land  as  to  impair  the 
right  of  the  other." 

The  decision  in  that  case  is  not  an  estoppel 
upon  us. 

To  have  this  effect,  two  elements  must  ex- 
ist ;  the  subject-matter  and  the  parties  must  be 
identical. 

"When  the  decisions  of  the  state  court  are 
not  consistent,  we  do  not  feel  bound  to  follow 
the  last  if  it  is  contrary  to  our  own  convic- 
tions; and  much  more  is  this  the  case  where, 
after  a  long  oouiBe  of  consistent  decisions,  some 
new  light  suddenly  springs  up,  or  an  excited 
public  opinion  has  elicited  new  doctrine,  sub- 
versive of  former  safe  precedent." 
10  Waix. 


Pease  v.  Peck,  18  How.  599,  15  L.  ed.  520. 

This  court  had  first  decided  the  very  ques- 
tion. 

Dutton  V.  Strong,  1  Blm^k,  23,  17  L.  ed.  20; 
Georgetown  v.  Can.  Go.  12  Pet.  91,  and  Rail- 
road V.  Ward,  2  Black,  485,  17  L.  ed.  311. 

The  decisions  of  the  state  court  are  not  con- 
sistent. 

Judd  y.  Yates  is  an  erroneous  decision,  and 
ought  not  to  be  followed. 

Such  is  not  the  law  of  that  court. 

Walker  v.  Shepherdson,  2  Wis.  384;  S.  C. 
4  Wis.  486;  Barnes  v.  Kacine,  4  Wis.  454; 
Carpenter  v.  Mann,  17  Wis.  155. 

It  is  not  the  law  of  this  court. 

Georgetown  v.  Can.  Co.  12  Pet.  91;  Rail- 
road V.  Ward  (supra). 

It  is  not  law  at  all. 

Broome,  Com.  250;  Bridge  Co.  ▼.  Smith,  SO 
N.  Y.  44;  Rogers  v.  Baker,  31  Barb.  447;  Clark 
V.  Syracuse,  31  Barb.  32;  Dimes  v.  Petley,  15 
A.  ft  E.  (N.  S.)  276;  Bridge  v.  R.  R.  Co.  3 
Mees.  ft  W.  244;  Davies  v.  Mann,  10  Mees.  ft 
W.  546;  Mayor  of  Colchester  v.  Brooke,  7  Q.  B. 
339. 

The  decision  in  the  Judd  case  is  not  applica- 
ble to  this,  because  the  facts  shown  here  are 
wholly  different  from  the  case  shown  in  the  rec- 
ord, upon  which  that  court  made  its  decision. 

Messrs.  S.  6.  Ryan  and  H.  L.  Palmer,  for 
appellees: 

Conflicting  rules  of  decision,  by  different 
courts,  affed;ing  rights  within  the  same  juris- 
diction, are  an  evil  of  great  magnitude,  and 
when  applied  to  the  tenure  of  land,  woiUd  be 
an  intolerable  plague. 

McKeen  v.  Delancy,  5  Cranch,  32;  Polk  v. 
Wendall,  9  Cranch,  98;  Elmendorf  v.  Taylor, 
10  Wheat.  159;  McDowell  v.  Peyton,  10  Wheat. 
461;  McCutchen  v.  Marshall,  8  Pet.  240. 

I  know  of  no  decision  of  this  court  to  the 
contrary,  relating  to  the  title  of  the  land.  The 
exceptions  to  the  general  rule  applying  to  all 
state  statutes,  stated  by  the  court  in  Pease  v. 
Peck,  18  How.  598,  15  L.  ed.  520,  have  no  ap- 
plication in  this  case.  I  refer  generally  to 
Thatcher  v.  Powell,  6  Wheat.  127;  Thompson  v. 
Selden,  20  How.  194,  15  L.  ed.  1001;  Russell  v. 
Ely,  2  Black,  577,  17  li.  ed.  259;  Leffingwell 
V.  Warren,  2  BUck,  603, 17  L.  ed.  262;  Evans  v. 
Patterson,  4  Wall.  230,  18  L.  ed.  394;  League 
y.  Atchison,  6  Wall.  115,  18  L.  ed.  764;  Walker 
V.  Villavaso,  6  Wall.  124,  18  L.  ed.  853. 

The  rule  if  here  applied,  is  conclusive  of 
this  case. 

The  grantor  of  the  complainant  asserted  the 
same  right  to  the  same  premises,  in  an  action 
in  the  State  Courts  of  Wisconsin.  The  decision 
of  that  case,  by  the  Supreme  Court  of  the 
State,  is  found  m  Yates  v.  Judd,  18  Wis.  118. 
It  is  conclusive  on  this  court,  under  its  own 
rule  of  decision. 

The  defense  in  thid  case  fully  sustained  upon 
the  doctrine  of  dedication;  that  '*the  premises 
for  the  injury  to  which  the  plaintiff  complains, 
were  devoted  by  the  original  proprietors  to  the 
public  use  as  a  highway  by  water  and,  conse- 
quently, that  the  grading,  filling  and  other 
works  of  the  plaintiff  within  the  line  of  such 
highway,  by  which  it  is  blocked  up  and  de- 
stroyed, were  a  public  nuisance." 

It  is  not  inconsistent  with  the  principle  of 
dedication  on  which  Yates  v.  Judd  rests,  that 
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the  riparian  owner  takes  to  the  center  of  the 
river,  and  that  the  public  cannot,  without  com- 
pensation, establish  a  dock  line  to  intrude  upon 
tiispoesession. 

The  plaintiff  in  that  case  was  the  grantor  of 
the  complainant  in  this,  and  the  defendant  in 
that  case  rested  upon  the  public  right  to  the 
water  highway.  Tnis  gives  to  the  case  almost 
the  effect  of  res  judicata,  conclusive  on  the 
complainant  here. 

Argument  was  made  in  the  court  below,  that 
the  Oitj  had  no  power  to  remove  the  obstruc- 
tion. The  City,  by  its  charter,  has  charge  of 
all  the  public  highways  within  its  corporate 
limits,  and  has  a  special  duty  to  keep  the  river 
dredged  to  a  suffldent  depth.  It  is,  therefore, 
diflScult  to  see  the  force  of  the  argument.  This 
point  also  is  settled  bv  Yates  v.  Judd.  If  a 
private  person  had  a  rifl^t  to  remove  this  ob- 
struction, certainly  the  City  had. 

Mr.  Justioe  MiUer  delivered  the  opinion  of 
the  court: 

In  the  jtMt  1866,  Clark  Shepherdson,  who 
wav  the  owner  of  a  lot  in  Milwaukee,  fronting 
on  the  Menomonee  and  Milwaukee  Rivers  in 
said  City,  and  who  had  commenced  to  build  a 
wharf  at  the  junction  of  those  rivers,  conveyed 
the  interest  that  he  had  in  said  wharf  and  in 
the  front  of  the  lot  to  the  center  of  the  Mil- 
waukee River,  to  Peter  Yates,  with  the  right 
and  privilege  of  docking,  dredging  out  and 
making  a  water  front  on  the  Milwaukte  River. 
Between  the  marsin  of  the  water'  (which  for 
the  purposes  of  this  case  mav  be  assumed  to 
be  the  eastern  boundary  of  Shepherdson's  lot) 
and'  the  navigable  channel  of  the  Milwaukee 
River,  a  space  intervened,  which  was  covered 
with  water  more  or  less,  but  which  was  of  no 
use  for  purposes  of  navigation.  The  title  of 
this  was  supposed  by  Shepherdson  and  Yates 
to  be  conveyed  by  the  deed  from  the  former  to 
:the  latter,  and  over  it  Yf  tes  built  a  wharf  the 
width  of  the  lot  and  extending  one  hundred 
and  ninety  feet,  in  order  to  reach  the  navigable 
part  of  the  river. 

In  April,  1864,  the  City  of  Milwaukee,  by  an 
ordinance,  declared  this  wharf  an  .obstruction 
to  navigation  and  a  nuisance,  and  ordered  it 
499*]  to  be  abated.  On  the  refusal  of  *Yate8 
to  abate  it  himself,  the  City  entered  into  a 
contract  with  Miller,  the  other  defendant  in 
this  suit,  to  remove  it,  and  thereupon  R.  V. 
Yates,  the  appellant,  who  had  purchased  of 
Peter  Yates,  commenced  this  suit  to  restrain 
them  from  doing  so. 

There  is  no  evidence  in  the  record  to  show 
that  the  wharf  was  an  actual  obstruction  to 
navigation,  or  was,  in  any  other  sense,  a  nui- 
sance. 

The  defendants,  in  support* of  their  right  to 
remove  the  wharf,  seem  to  rely:  1,  upon  the 
want  of  title  in  the  plaintiff  to  the  locus  in 

2uo;  and  2,  upon  the  absolute  power  of  the 
ity  of  Milwaukee,  as  the  repository  of  the 
public  authority  on  the  subj^  of  wharves, 
piers,  and  other  matters  affecting  the  naviga- 
tion of  the  river  within  the  city  limits,  to  de- 
termine the  character  and  location  of  such 
structures. 

As  to  the  first  of  these  propositions,  it  does 
not  seem  to  be  necessary  to  decide  whether  the 
504*]  title  of  the  lot  extends  to  *the  thread  of 
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the  channel  of  the  river,  though  if  the  soil 
originally  part  of  the  public  lands  of  the  Unit- 
ed States,  as  seems  probable,  the  case  of  R.  R. 
Co.  V.  Schurmeier  (ante,  74),  would  limit  the 
title  to  the  marein  of  the  stream. 

But  whether  the  title  of  the  owner  of  such  a 
lot  extends  beyond  the  dry  land  or  not,  he  is 
certainly  entitled  to  the  rights  of  a  ripariaa 
proprietor  whose  land  is  bounded  by  a  naviga- 
ble stream;  and  among  those  rights  are  ao- 
cesses  to  the  navigable  part  of  the  river  from 
the  front  of  his  lot,  the  right  to  make  a  land- 
ing, wharf  or  pier  for  his  own  use  or  for  the 
use  of  the  public,  subject  to  such  general  mlee 
and  regulations  as  the  Legislature  may  see 
proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  those  may  be. 
This  proposition  has  been  decided  bv  this  court 
in  the  cases  of  Dutton  v.  Strons,  1  Black,  23, 
17  L.  ed.  29,  and  R.  R.  Co.  v.  Schurmeier,  just 
dted.  The  Supreme  Court  of  Wisconsin  hae 
gone  further,  and  asserts  the  doctrine  that  the 
title  of  the  owner  of  such  a  lot  extends  to  the 
center  of  the  stream,  subject  to  the  easement 
of  the  public  in  its  use  for  navigation,  and  that 
he  "may  construct  docks  or  landing  places  for 
goods  or  passen^rs,  taking  care  that  vessels 
employed  in  navigating  the  stream  are  not  im« 
peded  in  their  passase,  nor  prevented  from  the 
use  of  all  parts  of  Uie  stream  whidi  are  aav- 
igable."    Walker  v.  Shepardson,  4  Wis.  486. 

This  riparian  right  is  property,  and  is  valus- 
ble,  and,  though  it  must  he  enjoyed  in  due  sub- 
jection  to  the  rights  of  the  public,  it  cannot  be 
arbitrarily  or  capriciously  destroyed  or  im* 
paired.  It  is  a  right  of  which,  when  once  vest- 
ed, the  owner  can  only  be  deprived  in  acoord- 
ance  with  established  law,  and  if  necessary 
that  it  be  taken  for  the  public  good  upon  due 
compensation. 

The  Act  of  the  Wisconsin  Legislature,  ap- 
proved March  81,  1864,  confers  upon  the  Otw 
of  Milwaukee  the  authority  to  establish  dock 
and  wharf  lines  on  the  banks  of  the  Milwaukee 
and  Menomonee  Rivers,  and  restrain  and  pre- 
vent encroachments  upon  said  rivers  and  ob- 
structions thereto,  *and  it  is  by  this  stat-  [*sos 
ute  that  the  summary  proceedings  for  Um  re- 
moval of  appellant's  wharf  are  supposed  to  be 
authorized^  But  the  mere  declaration  by  tbe 
City  Council  of  Milwaukee,  that  s  eertaia 
structure  was  an  encroachment  or  obstmetioB, 
did  not  make  it  so,  nor  could  sudi  deelaratioift 
make  it  a  nuisance  unless  it  in  fact  had  that 
character.  It  is  a  doctrine  not  to  be  tolerated 
in  this  country,  that  a  municipal  corpormtioa». 
without  any  general  laws  either  of  the  Cl^  or 
of  the  State,  within  which  a  given  stm^ure 
can  be  shown  to  be  a  nuisance,  can,  by  its  mere 
declaration  that  it  is  one,  subject  it  to  removal 
by  any  person  supposed  to  be  aggrieved,  or 
even  by  toe  City  itself.  This  would  place  every 
house,  every  business,  and  ail  the  property  of 
the  City,  at  the  unoontrolled  will  of  &e  tern* 

f>orary  local  authorities.  Yet  this  seems  te 
lave  been  the  view  taken  by  couusd  who  de- 
fended this  case  in  the  Circuit  Court;  for  that 
single  ordinance  of  the  City,  declaring  tlM  wharf 
of  Yates  a  nuisance,  and  ordering  its  abate- 
ment, is  the  only  evidence  in  the  record  that  it 
is  a  nuisance  or  an  obstruction  to  navigatioo» 
or  in  any  manner  injurious  to  the  public 
It  is  true  that  it  is  said  in  argument  that  the 
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Citj  Council  has  established  a  wharf  and  dock 
Une  under  the  authority  of  the  statute  we  have 
dted,  and  that  Yates'  dock  projects  beyond 
that  line. 

No  sudi  defense  is  set  up  in  the  answer,  and 
the  existence  of  such  a  line,  being  a  matter  of 
whidi  the  court  could  not  take  judicial  notice, 
it  cannot  be  taken  into  account  here,  though 
there  is  some  testimony  on  the  subject  as  to 
two  different  dock  lines,  one  made  before  and 
the  other  after  Yates'  wharf  was  built.  But 
however  this  may  be,  we  are  of  opinion  that 
the  aty  of  Milwaukee  cannot,  by  creating  a 
mere  artificial  and  imaginary  dock  line,  hun- 
dreds of  feet  away  from  the  navigated  part  of 
the  river,  and  without  making  the  river  naviga- 
ble up  to  that  line,  deprive  riparian  owners  of 
the  right  to  avail  themselves  of  the  advantage 
of  the  navigable  channel  by  building  wharves 
and  docks  to  it  for  that  purpose. 
506*]  *The  case  of  Yates  v.  Judd,  18  Wis.  118, 
la  much  relied  on  as  conclusive  of  the  one  be- 
fore us.  Not  as  a  technical  estoppel,  though 
one  of  the  parties  is  grantor  of  the  lot  in  ques- 
tion to  the  present  plaintiff,  and  the  suit  em- 
braced some  of  the  points  mooted  here.  But  it 
is  said  that,  as  a  case  establishing  the  law  of 
the  State  of  Wisconsin  on  the  questions  neces- 
sarily involved  in  the  present  suit,  we  are 
bound  to  follow  it  in  this  court. 

We  do  not  see  in  that  case  any  legal  propo- 
sition decided  in  conflict  with  what  we  have 
said  in  the  previous  part  of  this  opinion.  The 
court  held  tnat  from  the  plat  made  by  the  or- 
iginal owners,  who  had  laid  out  the  lots,  they 
would  infer  a  dedication  of  the  space  covered 
with  water,  in  front  of  the  dry  lana  of  the  lots, 
to  public  use,  and  that  Yates'  wharf  was  an 
invasion  of  that  public  right.  This  question  of 
dedication,  on  which  the  whole  of  that  case 
turned,  was  one  of  fact,  to  be  determined  by 
ascertaining  the  intention  of  those  who  laid 
out  the  lots,  from  what  they  did,  and  from  the 
application  of  general  common  law  principles 
to  their  acts.  This  does  not  depend  upon  state 
statute  or  local  state  law.  The  law  wnich  gov- 
erns the  case  is  the  common  law,  on  which 
this  court  has  never  acknowledged  the  right  of 
the  state  courts  to  control  our  decisions  ex- 
cept, perhaps,  in  a  class  of  cases  where  state 
courts  have  established,  by  repeated  decisions, 
a  rule  of  property  in  regard  to  land  titles 
peculiar  to  the  State. 

This  is  not  such  a  case.  In  every  instance 
where  the  question  of  a  dedication  might  arise 
It  would  be  decided  on  the  special  facts  of  each 
case  even  in  the  Wisconsin  courts,  and  the  case 
of  Yates  t.  Judd  lays  down  no  principle  of  law 
which  would  govern  all  sud^  cases.  The  Su- 
preme Court  inferred  from  the  facts  as  present- 
ed in  that  case,  a  dedication  of  the  land  be- 
tween the  lot,  as  ascertained  by  its  given  di- 
mensions, and  the  navigable  channel  of  the  riv- 
er. That  question  does  not  arise  here,  because, 
as  we  have  already  seen,  the  case  of  R.  R.  Co. 
507*]  V.  Schurmeier,  decided  *that  if  the  lot,  as 
thus  described,  came  to  the  margin  of  the 
stream,  no  title  to  the  precise  locality  supposed 
to  be  dedicated  ever  passed  from  the  United 
States. 

Much,  however,  as  we  respect  that  court,  wo 
feel  at  liberty  to  hold,  as  we  do,  that  there  is 
BO  valid  dedication  as  the  case  is  presented  to  us. 
10  Wall. 


On  the  whole  we  are  of  opinion  that  Shep- 
hardson,  as  riparian  owner  of  a  lot  bounded  by 
a  navigable  stream,  had  a  right  to  erect  this 
wharf,  and  that  Yates,  the  appellant,  whether 
he  be  regarded  as  purchaser  or  as  licensee,  haa 
the  same  right;  and  that  if  the  authorities  of 
the  City  of  Milwaukee  deem  its  removal  neces- 
sary in  the  prosecution  of  any  general  scheme 
of  widening  the  channel  and  improving  the 
navigation  of  the  Milwaukee  River,  they  must 
first  make  him  compensation  for  his  property 
so  taken  for  the  public  use. 

The  decree  of  tne  Circuit  Court  is,  therefore, 
reversed,  with  instructions  to  enter  a  decree  en- 
joining the  defendants  below  from  interfering- 
with  plaintiff's  wharf,  reserving,  however,  the 
right  of  the  City  to  remove  or  change  it  so  far 
as  may  be  necessary  in  the  actual  improve- 
ment of  the  navigability  of  the  river^  and  upon 
due  compensation  made. 


GEORGE  M.  BARNARD,  Plff.  in  Err.» 

V. 

£.  N.  KELLOGG,  A.  Dunham,  et  al. 

(See  8.V.  10  Wall.  383-395.) 

Rule  of  caveat  emptor,  in  sales  of  personal 
property — sale  by  sample— custom  cannot 
imply  warranty — contract  not  varied  by 
usage. 


In  sales  of  personal  property.  In  the  absence  of 
express  warranty,  where  the  bayer  has  an  oppor- 
tunity to  inspect  the  commodity,  and  the  seller  Is 
guilty  of  DO  fraud  and  is  neither  the  manufacturer 
Dor  grower  of  the  articles  he  sells,  the  maxim  of 
caveat  emptor  applies. 

This  rule  does  not  apply  in  the  case  of  a  sale  by 
sample,  because  there  is  no  opportunity  for  a  per- 
sonal examination  of  the  bulk  of  the  commodity 
which  the  sample  is  shown  to  represent. 

Where  the  common  law  does  not,  on  the  ad- 
mitted facts,  imply  a  warranty  of  the  good  quality 
of  wool,  no  custom  in  the  sale  of  this  article  can 
be  admitted  to  imply  one. 

A  clear,  certain  and  distinct  contract  is  not 
subject  to  modification  by  proof  of  usage. 

[No.  54.] 
Argued  Nov.  17,  1870.    Decided  Feb.  23,  1871. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

Suit  was  brought  in  the  Superior  Court  in 
Hartford  County,  Connecticut,  ny  the  defend- 
ants in  error,  to  recover  damages  upon  the  sale 
of  a  certain  quantitv  of  wool  upon  the  petition 
of  the  defendants,  the  case  was  removed  to  the 
court  below,  in  which  court  the  cause  was  tried 
and  judgment  given  for  the  plaintiffs,  where- 
upon the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  Charles  E.  Perkins,  for  plaintiff  in 
error: 

By  the  custom  of  dealers  in  wool  in  New 
York  and  Boston,  there  is  a  warranty  by  the 
seller  implied  from  the  fact  of  sale,  that  the 
wool  is  not  falsely  packed.  The  wool  in  ques- 
tion was   falsely   packed;    but   this   was   not 

NoTS. — Custom  and  usage,  admissibility  in  con- 
struction of  contrftcts — see  note  to  Adams  v.  Ot- 
terback,  15  How.  539. 
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known  to  Mr.  Barnard,  he  supposing  It  was 
fairly  packed. 

We  claim  that  it  Is  fully  settled  hy  the  au- 
thorities in  New  York  and  Massachusetts,  as 
well  as  elsewhere,  that  such  a  custom  is  illegal 
and  void,  as  being  opposed  to  a  plain  and  well 
established  general  principle  of  law. 

In  sales  of  personal  property,  no  warranty  of 
quality  or  condition  is  implied. 

Salisbury  ▼.  Stainer,  19  Wend.  168;  Ormrod 
▼.  Huth,  14  Mees.  &  W.  651. 

Innumerable  other  authorities  might  be  cit- 
ed to  the  same  point. 

It  is  now  quite  as  well  settled,  that  a  usage 
in  opposition  to  a  settled  rule  of  law  is  void. 

Edie  V.  E.  I.  Co.  2  Burr.  1216. 

On  the  circuit,  Lord  Mansfield  admitted  evi- 
dence of  a  custom  of  merchants  by  which  a 
draft  negotiable  under  the  general  law,  was 
made  non-negotiable.  But  in  the  opinion  of 
the  full  court  given  by  him,  he  says:  **I  am 
-very  clearly  of  opinion  that  I  ought  not  to  have 
admitted  any  evidence  of  the  particular  usage 
-of  merchants  in  such  a  case.  Of  this  I  say  I 
am  now  satisfied,  for  the  law  is  already  set- 
tled." 

Brown  ▼.  Jackson,  2  Wash.  (C.  C.)  24;  Frith 
V.  Barker,  2  Johns.  327;  Woodruff  v.  Bk.  26 
Wend.  673;  S.  C.  6  Hill,  174;  Homer  v.  Dorr, 

10  Mass.  26;  U.  S.  v.  Buchanan,  8  How.  83; 
Thompson  v.  Riggs,  6  Wall.  663,  18  L.  ed. 
704;  Thompson  v.  Ashton,  14  Johns.  316; 
jRankin  v.  Ins.  Co.  1  Hall,  619;  Hinton  v.  Locke, 
6  Hill.  437;  Beime  v.  Dord,  6  N.  Y.  96;  Bowen 
V.  Newell,  8  N.  Y.  194;  Wheeler  v.  Newbould, 
16  N.  Y.  396;  Hone  v.  Ins.  Co.  1  Sandf.  137; 
R.  R.  Co.  V.  Morgan,  62  Barb.  217;  Coxe  v. 
Heisley,  19  Pa.  243;  Wetherill  v.  Neilson,  20 
Pa.  448;  Boon  v.  The  Belfast,  40  Ala.  184; 
Dickinson  v.  Gay,  7  Allen,  29;  Dodd  v.  Farlow, 

11  Allen,  426;  Sturges  v.  Buckley,  32  Conn. 
^1 ;  Eaves  v.  Bk.  27  Conn.  229;  Leech  v.  Beard- 
slee,  22  Conn.  404. 

It  is  also  expressly  held  by  the  above  cases, 
that  a  custom  by  which  a  warranty  is  implied 
Against  false  packing  or  any  other  defect,  con- 
trary to  the  rule  of  caveat  emptor,  is  void. 

There  are  some  cases  in  New  York  in  Cowen 
and  Wendell  which,  it  has  been  claimed,  adopt 
a  contrary  view;  but  all  of  these  were  sales  by 
sample. 

But,  even  if  the  court  should  be  of  the  opin- 
ion that  this  custom  is  a  legal  and  valid  one,  it 
cannot  be  allowed  to  contradict  nor  alter  the 
express  terms  of  sale. 

^'Though  usage  is  admissible  to  explain  what 
48  doubtful,  it  is  not  admissible  to  contradict 
what  is  plain." 

1  Greenl.  Ev.  sec.  292,  pp.  233,  234;  Thomp- 
son V.  Riggs,  6  Wall.  663,  18  L.  ed.  704;  Oel- 
ricks  V.  Ford,  23  How.  49,  16  L.  ed.  6.34;  The 
Reeside,  2  Sumn.  667;  Ware  v.  Rubber  Co. 
■3  Allen,  84;  Leech  v.  Beardslee,  22  Conn.  404; 
Eaves  v.  Bk.  27  Conn.  229. 

Mr.  Barnard  made  it  an  express  condition  of 
sale,  that  the  purchaser  should  come  to  Boston 
and  examine  the  wool.  By  law,  a  broker  is  the 
agent  of  both  parties. 

Story,  Ag.  28,  sec.  28,  and  n.  2. 

So  far  as  he  was  the  agent  of  Mr.  Barnard, 

lie  could  not  go  beyond  his   instructions.     If 

Kellogg  &  Co.  did  not  fully  understand  the 

terms  of  sale  nor  the  powers  of  the  broker, 

988 


they  should  have  inquired.  There  was  certain- 
ly sufficient  to  put  them  on  inquiry  as  to  the 
meaning  of  the  terms  used,  and  the  authority 
of  the  broker. 

Messrs.  N.  Shipman  and  R.  D.  Hubbard,  for 
defendant  in  error: 

'Tt  is  no  objection  to  a  custom,  that  it  is  not 
conformable  with  the  common  law  of  the  land; 
for  it  is  of  the  very  essence  of  a  custom  that 
it  should  vary  from  it." 

By  Lord  Kenyon,  in  Horton  v.  Beckman,  6 
T.  R.  764;  The  Paragon,  1  Ware,  322;  Cfaubb 
V.  7,600  Bushels  of  Oats,  16  Law  Rep.  (N.  S.), 
492;  Wilcox  v.  Wood,  9  Wend.  349;  WUooekt 
V.  Phillips,  1  Wall.  Jr.  63;  Gibson  v.  Culver, 
17  Wend.  306;  Clark  v.  Baker,  11  Met.  186; 
Cookendorfer  v.  Preston,  4  How.  317;  Kilgore 
V.  Bulkley,  14  Conn.  362;  Halsey  v.  Brown,  3 
Day,  346. 

"Every  sale  of  packed  cotton  must  be  con- 
sidered in  the  nature  of  a  sale  by  sample,  which 
amounts  to  a  warranty  that  the  whole  bulk 
shall  compare  with  the  specimen  exhibited." 

Mfg.  Co.  V.  Lawrence,  4  Cow.  444;  Beebe  ▼. 
Robert,  12  Wend.  413;  Boorman  v.  Jenkins,  12 
Wend.  666;  Gallagher  v.  Waring,  9  Wend.  20. 

The  custom  of  any  particular  trade  may  es- 
tablish an  implied  warranty  between  parties 
transacting  business  therein,  it  being  presumed 
that  the  dealings  of  the  parties  were  regulated 
by  the  custom,  in  the  absence  of  evidence  to 
the  contrary. 

Chit.  Cont.  464;  Jones  v.  Bowden,  4  Taunt* 
863;  Mfg.  Co.  v.  Dixon,  3  Cush.  407. 

For  examples  of  the  customs  sanctioned  bj 
courts  which  vary  or  modify  the  rule  of  caveat 
emptor,  we  refer  to  Sewell  v.  Gibbs,  1  HiUl, 
602;  Sunmer  v.  Tyson,  20  N.  H.  384. 

The  customs,  contravening  the  rule  of  caveat 
emptor,  which  have  been  disregarded  by  the 
courts,  are  of  a  very  different  nature  from  the 
one  now  imder  consideration. 

The  former  were  customs  whereby  the  seller 
impliedly  warranted  his  wares  to  be  merchant- 
able, and  were  thus  directly  at  variance  with 
the  common  law.  This  custom  is  not  a  war- 
ranty in  regard  to  character  or  qiuility,  but  is 
in  effect  a  warranty  against  fraud;  that  mate- 
rial, foreign  to  and  not  properly  belonging  to 
or  with  the  article  sold,  has  not  been  secretly 
placed  within  the  bale. 

When  an  express  or  implied  warranty  exists, 
an  examination  of  the  article  sold  is  not  a 
waiver  of  the  contract. 

Willings  V.  Consequa,  Pet.  (C.  C.)  301. 

Especially  is  this  true  when  the  articles  are 
so  prepared  and  present  such  an  appearance  as 
to  deceive  purchasers. 

Henshaw  v.  Bobbins,  9  Met.  83;  Tye  v.  Ppi- 
more,  3  Camp.  462;  Shepherd  v.  Kane,  6  B.  & 
Aid.  240;  Osgood  v.  Lewis,  2  Harr.  A  Q.  495. 

A  principal  is  liable  for  the  acts  of  a  general 
agent,  in  all  matters  within  the  customary  and 
usual  scope  of  the  business  upon  which  the 
agent  is  employed,  although  the  agent  exceeds 
private  instructions,  not  communicated  to  the 
party  acting  with  such  agent. 

Story,  Ag.  147;  and  n.;  Howard  t.  Sheward, 
2  L.  R.   (0.  P.)   148. 

Mr.  Justice  Davis  delivered  the  opinion  d 
the  court: 
This  suit  grows  out  of  an  alleiged  breach  of 
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contract  concerning  a  lot  of  foreign  wool,  and 
it  is  necessary  to  state  the  main  facts  of  the 
Cftse,  to  show  how  the  single  question  of  law 
■which  the  record  presents  arises.  In  the  sum- 
mer of  1864,  Barnard,  a  commission  merchant 
residing  in  Boston.  Massachusetts,  placed  a  lot 
of  foreign  wool,  received  from  a  shipper  in 
Buenos  Ayres,  and  on  which  he  had  made  ad- 
vances, in  the  hands  of  Bqpd  &  Co.  wool 
broilers  in  Boston,  to  sell,  with  instructions  not 
to  sell  unless  the  purchaser  came  to  Boston  and 
examined  the  wool  for  himself.  These  brok- 
ers sent  to  £.  N.  Kellogg  &  Co.  merchants 
and  dealers  in  wool  in  Hartford,  Connecticut, 
at  their  reouest,  samples  of  the  different  lots 
of  wool,  and  communicated  the  prices  at  which 
each  lot  counld  be  obtained.  Kellogg  &  Co.  in 
reply,  offered  to  take  the  wool,  all  around,  at 
Hfty  cents  a  pound,  if  equal  to  the  samples 
furnished,  and  Bond   &  Co.  for  their  princi- 

{>al,  on  Saturday,  the  0th  day  of  August,  by 
etter  and  telegram  accepted  this  offer,  pro- 
vided Kellogg  &  Co.  examined  the  wool  on 
the  succeeding  Monday  and  reported  on  that 
day  whether  or  not  they  would  take  it.  Kel- 
logg &  Co.  acceded  to  this  condition,  and  the 
senior  member  of  the  firm  repaired  to  Boston 
385*]  on  the  day  'named,  and  examined  four 
bales  in  the  brokers'  office  as  fully  as  he  de- 
sired, and  was  offered  an  opportunity  to  exam- 
ine all  the  bales  and  have  them  opened  for  his 
inspection.  This  he  declined  to  do,  and  con- 
eluded  the  purchase  on  the  joint  account  of  all 
the  plaintiffs.  Some  months  after  this,  on 
opening  the  bales,  it  was  ascertained  that  a 
portion  of  them  were  falsely  and  deceitfully 
packed,  by  placing  in  the  interior  rotten  and 
damaged  wool  and  tags,  which  were  concealed 
by  an  outer  covering  of  fleeces  in  their  ordinary 
state.  This  condition  of  things  was  oommuni- 
eated  to  Barnard,  and  he  was  asked  to  indem- 
nify the  purchaser  against  the  loss  he  sustained 
in  consequence  of  it.  The  refusal  of  this  re- 
quest resulted  in  the  bringing  of  this  suit. 
TThe  learned  circuit  court  trying  this  cause  with- 
out the  intervention  of  a  jury,  found  that  there 
was  no  express  warranty  that  the  bales  not 
examined  should  correspond  to  those  exhibited 
s,t  the  brokers*  store,  and  that  the  law  under 
the  circumstnnres  could  not  imply  any.  But 
the  court  found,  as  a  matter  of  fact,  that  by 
the  custom  of  merchants  and  dealers  in  foreign 
wool  in  bales  in  Boston  and  New  York,  the 
principal  markets  of  this  country  where  such 
wool  is  sold,  there  is  an  implied  warranty  of 
the  seller  to  the  purchaser  that  the  same  is 
not  falsely  nor  deceitfully  packed,  and  held  as 
a  matter  ot  law  that  the  custom  was  valid  and 
binding  on  the  parties  to  this  contract,  and 
gave  judgment  for  the  plaintiffs  below. 
386*]  'This  writ  of  error  is  brought  here  to 
test  the  correctness  of  this  ruling. 

No  principle  of  the  common  law  has  been 
better  established,  or  more  often  affirmed,  both 
in  this  country  and  in  England,  than  that  in 
sales  of  personal  property,  in  the  absence  of 
ex])ress  warranty,  where  the  buyer  has  an  op- 
portunity to  inspect  the  commodity,  and  the 
seller  is  guilty  of  no  fraud,  and  is  neither  the 
manufacturer  nor  grower  of  the  article  he  sells, 
the  maxim  of  caveat  emptor  applies.  Such  a 
rule,  requiring  the  purchaser  to  take  care  of 
bis  own  interests,  has  been  found  best  adapted 
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to  the  wants  of  trade  In  the  business  transac- 
tions of  life.  And  there  is  no  hardship  in  it, 
because  if  the  purchaser  distrusts  his  judgment 
he  can  require  of  the  seller  a  warranty  that  the 
quality  or  condition  of  the  goods  he  desires  to 
buy  corresponds  with  the  sample  exhibited.  If 
he  is  satisfied  without  a  warranty,  and  can  in- 
spect and  declines  to  do  it,  he  takes  upon  him- 
self the  risk  that  the  article  is  merchantable. 
^And  he  cannot  relieve  himself  and  charge  the 
seller  on  the  ground  that  the  examination  will 
occupy  time,  and  is  attended  with  labor  and 
inconvenience.  If  it  is  practicable,  no  matter 
how  inconvenient,  the  rule  applies.  >J  One  of 
the  main  reasons  why  the  rule  does  not  apply 
in  the  case  of  a  sale  by  sample,  is  because  there 
is  no  opportunity  for  a  personal  examination 
of  the  bulk  of  the  commodity  which  the 
sample  is  shown  to  represent.  Of  such 
universal  acceptance  is  the  doctrine  of  caveat 
*emotor  in  this  country,  that  the  courts  ['389 
of  all  the  States  in  the  Union  where  the  com- 
mon law  prevails,  with  one  exception  (South 
Carolina),  sanction  it. 

Applying  this  acknowledged  rule  of  law  to 
this  case,  it  is  easy  to  settle  the  rights  of  the 
parties,  and  to  interpret  the  contract  which 
they  made.  That  the  wool  was  not  sold  by 
sample  clearly  appears.  And  it  is  equally 
clear  that  both 'sides  imderstood  that  the  buyer, 
if  he  boufi^ht,  was  to  be  his  own  judge  of  the 
quality  of  the  article  he  purchased.  Barnard 
expressly  stipulated,  as  a  condition  of  sale,  that 
Kello^  should  examine  the  wool,  and  he  did 
examme  it  for  himself.  If  Kellogg  intended 
to  rely  on  the  samples  as  a  basis  of  purchase, 
why  did  he  go  to  Boston  and  inspect  the  bales 
at  all,  after  notice  that  such  inspection  was 
necessary  before  the  sale  could  be  completed? 
His  oonduct  is  wholly  inconsistent  with  the 
theory  of  a  sale  by  sample.  If  he  wanted  to 
secure  himself  against  the  possible  loss,  he 
should  either  have  required  a  warranty  or  taken 
the  trouble  of  inspecting  fully  all  the  bales. 
Not  doing  this  he  cannot  turn  round  and  charge 
the  seller  with  the  consequences  of  his  own 
negligence.  Barnard  acted  in  good  faith,  and 
did  not  know  or  have  reason  to  believe  that 
the  wool  was  falsely  packed.  The  sale  on  his 
part  was  intended  to  be  upon  the  usual  exam- 
ination of  the  article,  and  the  proceeding  by 
Kellogg  shows  that  he  so  understood  it,  and  it 
is  hard  to  see  what  ground  of  complaint  even 
he  has  against  Barnard.  It  will  not  do  to  say 
that  it  was  inconvenient  to  examine  all  the 
bales  because,  if  inconvenient,  it  was  still  prac- 
ticable and  that  is  all,  as  we  have  seen,  that 
the  law  requires.  The  case  of  Salisbury  v. 
Stainer,  19  Wend.  158,  is  similar  in  its  facts 
to  this  case,  and  the  court  applied  to  it  the 
rule  of  caveat  emptor.  There  bales  of  hemp 
were  sold  which  turned  out  to  be  falsely  packed. 
The  purchaser  wished  to  treat  the  sale  as  a 
sale  by  sample;  but  the  court  said  to  him, 
''You  were  told  to  examine  for  yourself,  and 
having  opened  one  bale,  and  at  liberty  to  open 
all;  and  omitting  to  do  it,  you  cannot  be  per- 
mitted *to  allege  that  the  sale  was  a  sale  [^390 
by  sample,  nor  to  recover  damages  as  on  an  im- 
plied warranty."  It  is,  therefore,  clear  by  the 
general  principles  of  law,  adopted  in  the  inter- 
ests of  trade  and  commerce,  that  the  seller  in 
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this  instance  was  not  answerable  over  for  any 
latent  defects  in  the  bales  of  wool. 

But  the  learned  court  below  having  found 
that  by  the  custom  of  dealers  in  wool  in  New 
York  and  Boston  there  is  a  warranty  by  the 
seller  implied  from  the  fact  of  sale,  that  the 
wool  is  not  falsely  packed,  and  having  held 
Barnard  bound  by  it,  the  in<}uiry  arises  wheth- 
er such  a  custom  can  be  admitted  to  control  the 
general  rules  of  law  in  relation  to  the  sale  of 
personal  property. 

It  is  to  be  regretted  that  the  decisions  of  the 
courts,  defining  what  local  usages  may  or  may 
not  do,  have  not  been  uniform.  In  some  ju- 
dicial tribunals  there  has  been  a  disposition  to 
narrow  ^e  limits  of  this  species  of  evidence, 
in  others  to  extend  them,  and  on  this  account 
mainly  the  conflict  in  decision  arises.  But  if 
it  is  hard  to  reconcile  all  the  cases,  it  may  be 
•afely  said  they  do  not  differ  so  much  in  prin- 
ciple, as  in  the  application*  of  the  rules  of  law. 
The  proper  office  of  a  custom  or  usage  in  trade 
is  to  ascertain  and  explain  the  meaning  and  in- 
tention of  the  parties  to  a  contract,  whether 
written  or  in  parol,  which  could  not  be  done 
without  the  aia  of  this  extrinsic  evidence.  It 
does  not  go  beyond  this,  and  is  used  as  a  mode 
of  interpretation  on  the  theory  that  the  parties 
knew  of  its  existence,  and  contracted  with  ref- 
erence to  it.  It  is  often  employed  to  explain 
words  or  phrases  in  a  contract  of  doubtful 
signification,  or  which  may  be  understood  in 
different  senses,  according  to  the  subject-matter 
to  which  they  are  appli^.  But  if  it  be  incon- 
sistent with  the  contract,  or  expressly  or  by 
necessary  implication  contradicts  it,  it  cannot 
be  received  in  evidence  to  affect  it.  See  notes 
to  Wrigglesworth  y.  Dallison,  1  Smith's  L.  Cas. 
670  (Doug.  200) ;  2  Pars.  Cont.  sec.  0,  p.  635; 
Taylor,  Ev.  p.  943,  and  following.  "Usage," 
says  Lord  Lyndhurst,  *'may  be  admissible  to 
explain  what  is  doubtful;  it  is  never  admissi- 
391*]  ble  'to  contradict  what  is  plain."  Brack- 
ett  ▼.  Royal  Excli.  Ass.  Co.  2  Cromp.  &  J.  249. 
And  it  is  well  settled  that  usage  cannot  be  al- 
lowed to  subvert  the  settled  rules  of  law.  See 
note  to  Smith's  L.  Cases,  supra.  Whatever 
tends  to  unsettle  the  law  and  make  it  different 
in  the  different  communities  into  which  the 
State  is  divided,  leads  to  mischievous  conse- 
quences, embarrasses  trade,  and  is  against  pub- 
lic policy.  If,  therefore,  on  a  given  state  of 
facts,  the  rights  and  liabilities  of  the  parties  to 
a  contract  are  fixed  by  the  general  principles 
of  the  common  law,  they  cannot  be  changed 
by  any  local  custom  of  the  place  where  the 
contract  was  made.  In  this  case  the  common 
law  did  not,  on  the  admitted  facts,  imply  a 
warranty  of  the  good  quality  of  the  wool,  and 
no  custom  in  the  sale  of  this  article  can  be  ad- 
mitted to  imply  one.  A  contrary  doctrine, 
savs  the  court,  in  Thompson  v.  Ashton,  14 
Johns.  317,  "would  be  extremely  pernicious 
in  its  consequences,  and  render  vague  and  un- 
certain all  the  rules  of  law  on  the  sales  of 
chattels." 

In  Massachusetts,  where  this  contract  was 
made,  the  more  recent  decisions  on  the  subject 
are  against  the  validity  of  the  custom  set  up  in 
this  case.  In  Dickinson  v.  Gay,  7  Allen,  29. 
which  was  a  sale  of  cases  of  satinets  made  by 
samples,  there  were  in  both  the  samples  and 
the  goods  a  latent  defect  not  discoverable  by 
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inspection,  nor  imtil  the  goods  were  printed^ 
so  that  they  were  unmerchantable.  It  was 
contended  that,  by  custom,  there  was  in  such  a 
case  a  warranty  implied  from  the  sale  that  the 
goods  were  merchantable.  But  the  court,  after 
a  full  review  of  all  the  authorities,  decided  tliat 
the  custom  that  a  warranty  was  implied,  when 
by  law  it  was  not  implied,  was  contrary  to  the 
rule  of  the  common  law  on  the  subject  and, 
therefore,  void.  If  anything,  the  case  of  Dodd 
V.  Farlow,  11  Allen,  420,  is  more  conclusive  on 
the  point.  There  forty  bales  of  goat  skins 
were  sold  by  a  broker,  who  put  into  the  mem- 
orandum of  sale,  without  authority,  the  words 
''to  be  of  merchantable  quality  and  in  good 
order." 

*  It  was  contended  that  by  custom,  in  all  sales 
of  such  skins,  there  was  an  implied  warranty 
that  they  were  of  merchantable  'quality  [^392 
and,  therefore,  the  broker  was  authorized  to 
insert  the  words,  but  the  court  held  the  custom 
itself  invalid.  They  say:  "It  contravenes  the 
principle,  which  has  been  sanctioned  and  adopt- 
ed by  this  court,  upon  full  and  deliberate  con- 
sideration, that  no  usa^  will  be  held  legal  or 
binding  on  parties,  which  not  only  relates  to 
and  regulates  a  particular  course  or  mode  of 
dealing,  but  which  also  engrafts  on  a  contract 
of  sale  a  stipulation  or  obligation  which  is  in- 
consistent with  the  rule  of  the  common  law  00 
the  subject."  It  is  clear,  therefore,  that  in 
Massachusetts,  where  the  wool  was  sold  and 
the  seller  lived,  the  usage  in  question  would  not 
have  been  sanctioned. 

In  New  York  there  are  some  cases  whick 
would  seem  to  have  adopted  a  contrary  view, 
but  the  earlier  and  later  cases  agree  with  the 
Massachusetts  decisions.  The  question  in  Fritb 
V.  Barker,  2  Johns.  327,  was,  whether  a  custom 
was  valid  that  freight  must  be  paid  on  guods 
lost  by  peril  of  the  sea,  and  Oiief  Justice  Kent, 
in  deciding  that  the  custom  was  invalid,  says: 
'Though  usage  is  often  resorted  to  for  ex- 
planation of  commercial  instruments,  it  never 
is,  or  ought  to  be,  received  to  contradict  a  set- 
tied  rule  of  commercial  law."  In  Woodruff  v. 
Bank,  25  Wend.  073,  a  usage  in  the  City  of 
New  York,  that  days  of  grace  were  not  al- 
lowed on  a  certain  description  of  commercial 
paper,  was  held  to  be  illegal.  Nelson.  Chief 
Justice,  on  giving  the  opinion  of  that  courts 
says:  "The  effect  of  the  proof  of  usage  in  this 
case,  if  sanctioned,  would  be  to  overturn  the 
whole  law  on  the  subject  of  bills  of  exchange 
in  the  City  of  New  York;"  and  adds:  *'If  the 
usage  prevails  there,  as  testified  to,  it  cannot 
bo  allowed  to  control  the  settled  and  acknowl- 
edged law  of  the  State  in  respect  to  this  de- 
scription of  paper."  And  in  Beime  y.  Dord» 
5  N.  Y.  95,  the  evidence  of  a  custom  that  in  the 
sale  of  blankets  in  bales,  where  there  was  no 
express  warranty,  the  seller  impliedly  warrant- 
ed them  all  eoual  to  a  sample  shown,  was  held 
inadmissible,  because  contrary  to  the  settled 
rule  of  law  on  the  subject  of  chattels.  But  the 
latest  authority  in  that  *  State  on  the  ['393 
subject  is  the  case  of  Simmons  v.  Law,  3 
Kcyes,  219.  That  was  an  action  to  recover  the 
value  of  a  quantity  of  gold  dust  shipped  by 
Simmons  from  San  Francisco  to  New  York  on 
flaw's  line  of  steamers,  which  was  not  delivered. 
An  attempt  was  made  to  limit  the  liability  of 
the  common  carrier  beyond  the  terms  of  the 
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oontract  in  the  bill  of  lading  by  proof  of  the 
naage  of  the  trade,  which  was  well  known  to- 
the  shipper,  but  the  evidence  was  rejected.  The 
oourt,  in  commenting  on  the  question,  say:  "A 
elear,  certain  and  distinct  contract  is  not  sub- 
ject to  modification  by  proof  of  usage.  Such 
a  oontract  disposes  of  all  customs  by  its  own 
tenns,  and  by  its  terms  alone  is  the  conduct  of 
the  parties  to  be  regulated,  and  their  liability 
to  be  determined." 

In  PennsyWania  this  subject  has  been  much 
discussed,  and  not  always  with  the  same  result. 
At  an  early  day  the  Supreme  Court  of  the 
State  allowed  evidence  of  usage,  that  in  the 
City  of  Philadelphia  the  seller  of  cotton  war- 
ranted against  latent  defects,  though  there 
were  neither  fraud  on  his  part  nor  actual  war- 
ranty. Snowden  v.  Warder,  3  Rawle,  101. 
Chidf  Justice  Gibson,  at  the  time,  dissented 
from  the  doctrine,  and  the  same  court,  in  later 
cases,  has  disapproved  of  it,  and  Coxe  v.  Heisly, 
19  Pa.  243;  Witherill  v.  Neilson,  20  Pa.  488, 
now  hold  that  a  usage,  to  be  admissible,  "must 
not  conflict  with  the  settled  rules  of  law,  nor 
goto  defeat  the  essential  terms  of  the  contract." 

It  would  unnecessarily  lengthen  this  opinion 
to  review  any  further  the  American  authorities 
on  this  subject.  It  is  enough  to  say,  as  a  gen- 
eral thing,  that  they  are  in  harmony  with  the 
decisions  already  noticed.  See  the  American 
note  to  Wrigglesworth  v.  Dallison  [supra]  where 
the  cases  are  collected  and  distinctions  noticed. 

The  necessity  for  discussing  this  rule  of  evi- 
dence has  often  occurred  in  the  highest  courts 
of  England  on  account  of  the  great  extent  and 
variety  of  local  usages  which  prevail  in  that 
country,  but  it  would  serve  no  useful  purpose 
to  review  the. cases.  They  are  collected  in  the 
394*]  very  accurate  English  note  *to  Wriggles- 
worth V.  Dallison  [supra]  and  are  not  di^rent 
in  principle  from  the  general  current  of  the 
American  cases.    If  any  of  the  cases  are  in  ap- 

Sirent  conflict,  it  is  not  on  account  of  any 
fference  in  opinion  as  to  the  rules  of  law 
which  are  applicable. 

"These  rules,"  says  Chief  Justice  Wilde,  in 
SpartaU  v.  Benecke,  10  C.  B.  222,  "are  well 
settled,  and  the  difficulty  that  has  arisen  re- 
specting them  has  been  in  their  application  to 
the  vaned  circumstances  of  the  numerous  cases 
in  which  the  discussion  of  them  have  been  in- 
volved." But  this  difficulty  does  not  exist  in 
applying  these  rules  to  the  circumstances  of  this 
ease.  It  is  apparent,  that  the  usage  in  question 
was  inconsistent  with  the  contract  which  the 
parties  chose  to  make  for  themselves  and  con- 
trary to  the  wise  rule  of  law  governing  the  sales 
of  personal  property.  It  introduced  a  new  ele- 
ment into  their  contract,  and  added  to  it  a  war- 
ranty, which  the  law  did  not  raise,  noi'  the  par- 
ties intend  it  to  contain.  The  parties  negoti- 
ated on  the  basis  of  caveat  emptor,  and  con- 
tracted accordingly.  This  they  nad  the  risht 
to  do,  and  by  the  terms  of  the  contract  the 
law  placed  on  the  buyer  the  risk  of  the  pur- 
chase, and  relieved  the  seller  from  liability 
for  latent  defects.  But  this  usage  of  trade 
steps  in  and  seeks  to  change  the  position  of 
the  parties,  and  to  impose  on  the  seller  a  bur- 
den which  the  law  said,  on  making  his  contract, 
he  should  not  carry.  By  this  means  a  new  con- 
tract is  made  for  the  parties,  and  their  rights 
and  liabilities  under  the  law  essentially  altered. 
10  Wall. 


This,  as  we  have  seen,  eannot  be  done.  If  the 
doctrine  of  caveat  emptor  can  be  changed  by  a 
special  usage  of  trade,  in  the  manner  proposed 
by  the  custom  of  dealers  of  wool  in  Boston,  it 
is  easy  to  see  it  can  be  changed  in  other  par- 
ticulars, and  in  this  way  the  whole  doctrine 
frittered  away. 

It  is  proper  to  add,  in  concluding  this  opin- 
ion, that  the  conduct  of  the  parties  shows  dear- 
ly that  they  did  not  know  of  this  custom,  and 
could  not,  therefore,  have  dealt  with  referenoa 
to  it. 

♦The  judgment  of  the  Circuit  Court  re-  [♦ags 
versed,  and  the  cause  remanded,  with  direotiona 
to  award  a  venire  de  novo. 

Dissenting,  Mr.  Justice  Strong  and  Mr. 
Justice  Bradley. 


♦LOUIS  HANNAUER,  Plflf.,  [•48t 

V. 

ALDEN  M.  WOODRUFF. 
(See  S.  C.  10  WalL  482,  483.) 

Division  of  opinion,  practice  on. 

Where  this  conrt  Is  equally  divided  In  opinion* 
the  case  will  be  remitted  to  the  court  below  for 
the  purpose  of  enablinir  that  court  to  take  such 
action  therein  as  it  may  be  advised. 

[No.  35.] 

Submitted  Nov.  8,  1870.    Decided  Jan.  23,  1871. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District'of  Arkansas. 
This  action  was  brought  in  the  court  below. 
The  history  and  facts  of  the  case  sulBoiently 
appear  in  the  opinion  of  the  court. 
Mr.  A.  H.  Garland,  for  plaintiff. 
(  No  counsel  appejired  in  this  court  for  de- 
fendant.) 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  suit  was  brought  by  Hannauer  against 
Woodruff,  to  recover  the  sum  of  $3,000  and  in- 
terest, upon  a  promissory  note.  The  defense 
set  up  was,  that  it  was  given  upon  an  illegal 
consideration,  which  was  certain  bonds  issued 
by  the  State  of  Arkansas  after  her  Secession 
Or<^inance.  The  judges  below  differed  in  opin- 
ion, and  certified  two  questions  to  this  court: 

1.  Was  the  consideration  of  the  notes  void 
on  the  ffround  of  public  policy,  so  that  no  ac- 
tion could  be  sustained  in  the  Federal  Court! 

2.  If  the  bonds  were  a  sufficient  considera- 
tion to  sustain  the  action,  what  was  the  meas- 
ure of  damages?  This  court  being  equally  di- 
vided in  opinion  upon  the  question,  the  case 
will  be  remitted  to  the  court  below,  for  the 
purpose  of  enabling  that  court  to  take  such  ac- 
tion therein  as  it  may  be  advised,  lliis  direc- 
ti(m  is  in  conformity  with  the  opinion  of  this 
court  in  Silliman  v.  Bridge  Co.  1  Black,  582, 
17  L.  ed.  81. 

Enter  an  order  accordingly. 

Note. — Cases  certified  on  division  of  circuit 
court;  Jurisdiction  of  Supreme  Court  in;  on  what 
division  should  be — see  note  to  Webster  v.  Cooper, 
10  How.  64. 
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TEE  STATE  OP  TEXAS,  CompUiiuiit, 

JOHN  W.  WHITE  rt  al. 

THE  STATE  OF  TEXAS,  ComplidnMit, 


<Sm  8.  C.  "In  re  Puchal,"  10  W«ll.  483-*B7.) 

Attorney's  lien — on  funds  In  his  lunda — change 

of  attorney. 

■I.  The  atloFDe;  or  lotlcltor.  who  Is  also  eoun- 
Kt  In  a  eaoM,  ban  a  Han  on  monciri  collected 
tbcrein  for  bli  fees  and  dlabursemeofs  In  tbe 
canae,  and  an;  salt  oc  proceedlnn  broagbt  to  re- 
COTCT  other  moneyi  corered  by  the  aams  te[a'-~ 


a  guilty  of  . 
1  tba  latter  refoHi 


anj  lien  be  m;  bare  on  i>apera  or 
hand!,  a*  lecDrltr  for  hi*  I«ea  and 
[Nos.  4,  6,  Orig.] 
Argued  Dec.  16  £  IS,  18T0.  Decided  Jftn.  23, 1871 

1  MOTION  for  a  rule  on  Geo.  W.  Paachal 
.     to  pay  over  a  carton  moneys,  otc.  and 

2.  Motion  to  strike  from  the  docket  the  ap' 
|)esnnce  of  Geo.  W.  Paachal  as  eounael  for 
eomplainant. 

The  history  and  facta  of  ibis  case  an  fully 
•tated  by  the  court. 

Mr.   Thomas  J.   Dmant,   for  oomplainant; 

Rule  on  Geo.  W.  Paachal  to  pay  into  court 
«ertaiii  money  collected  by  him  as  counsel. 

1.  The  court  will  exerciae  a  lummary  juria- 
diction  in  a  ease  such  as  the  rule  preientB. 

Aikin's  case,  4  Bam.  ft  Aid.  49. 

2.  The  practice  of  the  Court  of  King's  Bench 
«nd  of  Chancery  in  England,  afford  outlines 
for  the  practice  of  this  court. 

Rule  of  court.  No.  3. 

3.  A  counsel  can  have  no  action  for  his  fees. 
S  Bl.  Com.  38,  and  notes  in  Sharswood's  ed. 

Kennedy  v.  Broun,  13  J.  Scott  (N.  8.)  676^ 
Moityn  v.  Mostyn,  L.  R.  6  Ch.  App.  467;  Act 
«f  Feb.  2S,  18S3,  10  Stat,  at  L.  101,  sec  1. 
a  ty  Mr.  Jnatlce  Bbidlkt. 


4.  If  counsel  can  sue  tor  lees,  ne  naa  no  ii«i' 

1  money  or  other  property  in  his  hands,  and 
mtut  deposit  in  court. 

2  Edw.  N.  Y.  Ch.  108;  Walton  t.  Diekerson. 
7  Pa.  376. 

Tbia  court  is  without  jurisdiction  to  p*ss 
upon  a  claim  set  up  by  a  dtiien  againat  the 
State  of  Texas. 

Act  of  Sep.  24,  1780,  1  Stat,  at  L.  p.  SO, 

c.  13. 

6.  The  legislative  pon-er  of  the  State  of  Tex- 
I  gives  the  Governor  authority  to  employ  such 
eans  as  he  may  deem  proper  to  recover  the 

indemnity  bonds,  and  to  employ  such  assist- 
~~ice  as  may  be  necessary. 
Acta  of  Texas  of  1866,  p.  60. 

7.  Those  who  contract  with  the  Qovemor, 
contract  with  the  State,  and  must  rely  on  tbe 
discretion  and  good  faith  of  the  legislative  body. 

Chiaholm  v.  Georgia,  2  Dall.  440. 

8.  It  is  a  presumption  of  law,  jurii,  et  de  jun 
that  the  sovereign  power  will  do  justice. 

Gibbons  v.  U.  S.  (ante,  4M). 
Rule  to  strike  the  name  of  G.  W.  Paschal  as 
counsel  from  the  docket. 

1.  The  Governor  of  Texas  is,  by  law  of  that 
State,  invested  with  full  authority  and  power 
in  tbe  recovery  of  the  indemnity  bonds. 

See,  Act  of  Texas  Legislature  of  1866,  p.  80. 

2.  The  Governor  has  discharged  Mr.  Paschal, 
and  has  the  legal   right  to   do  so. 

Cholmondelcy  v.  Lord  Clinton,  10  Ves.  272, 
274;  Beer  v.  Ward,  Jacob,  77;  Briebeflo  v. 
Thorp,  Jacob,  300;  Johnson  v.  Marriott,  2 
Crompt.  &  M.  103;  sec  35,  Act  of  Sep.  24, 
1780,  1  Stat,  at  L.  02. 

3.  Even  in  cases  of  contracts  for  personal 
service  for  a  fixed  period,  the  employer  may 
discharge  the  servant. 

2  Pare.  Cont.  32  et  seq.;  Orphan  Asylum  T. 
Ins.  Co.  8  La.  181. 

Messrs.  A.  G.  Riddle  and  J,  Hngfaea,  for 
White   ft   Chiles,   respondents. 

Messrs.  A.  G.  Riddle  and  G.  W.  Fudu; 
for  Paschal,  respondent: 

Tbe  rule  to  pay  money  into  court  must  ha 
discharged. 

1.  Because  there  is  a  total  absenee  of  all  mis- 
conduct in  oHlce,  without  which  tbe  rule  e«B- 
not  be  sustained. 

The  respondent  has  shown  that  he  retains  the 


Tbla  Ilea  attschea  to  tbe  fruits  of  tbe  akin  and 
labor  at  an  attorner,  wbetber  It  1*  In  a  Jodcmeal 
or  decree  or  award  or  In  anj  other  form  obtained 
(braugb  hli  aervlcea,  alw  to  tbe  moncr  puable  to 
tbe  client  tbereunder.  MItebell  v.  OUOIeld.  4 
Term,  123 :  Kead  t.  Duffer,  6  Term,  361 ;  Tabraa 
T.  Horn,  H.  A  K.  228 ;  Bi  parte  Price,  2  Tm.  8r. 
*(•-      "  ~  -       -    ''     -     464 :    Torwla   v. 

0  .  Sweet.  8  Hadd. 
2'  ;  I.  TO;  Baraealj 
V  toie,  1ft  How.  4U, 

1  enlamln.  IT  Coan. 

I  .247;  Hntcbln-OB 
T.  .Plke.8E;n(.  I«; 
N  L   231;    Cooler   v. 

II  ?  381 ;  vSlii  V. 
Davis,  s  Fia.  isa. 

An  altorner  has  alao  a  general  lien  on  hta  ell. 
ent'a  papers  Id  bla  poaKHlnn  obtained  to  tbe 
course  of  big  profcMlonal  eniDlojment.  Haabea  t. 
Uayre,  3  Term.  2TB:  UowtirT.  Harding,  8  East, 
3RS J  Ei  parte  Russell,  1  How.  Pr.  149 :  St.  John 
T.  Dietendort,  12  Weod.  261 ;  coDtn.  Waltm  * 
Dlckeraon.    T    Pa.    St.    3T0:    Hollla    i 
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luiid  in  good  faith,  Mtd  for  »  meritoriou*  pnr- 
pose,  •>  oe  might  well  do. 

Pitman's  cue,  I  Cart.  1B6. 

80  rigid  ia  the  common  law  u  to  thia,  tliat 
ft  does  not  ftllow  tbe  sworn  uiswen  of  the  re- 
spondent to  be  controverted,  aa  to  matter  of 
fact,  bj  any  other  sTidenee.  U.  S.  r.  Dodge,  2 
Gall.  313. 

If  the  party  can  clear  himself  upon  oath,  he 
!•  discliarged. 

4  BI.  Com.  286. 

But,  if  perjured,  may  be  prosecuted  for  the 
perjury.  4  Bl.  Com.  S87-,  U.  B.  r.  Dodge,  2 
Gall.  316;  Balsbaujb  t.  Frazer,  19  Pa.  95. 

n.  The  law  of  Texas  Is  the  law  of  the 
tract  between  the  parties  and,  under  that,  the 
respondent  is  entitled  to  retain  this  fund  until 
his  claim  Is   adjusted. 

1.  When  there  is  a  special  contract  for  com- 
pensation, the  attorney  ia  entitled  to  his  fee, 
even  though  his  client  compromised  the  suit. 

Allcom  T.  Butler,  9  Tex.  M;  ffill  ».  Cun- 
ningham, 25  Tez.  31;  see,  also,  Satcliff  v. 
BaiTd,  14  Tex.  44;  Smith  v.  Lipscomb,  13  Tex. 
636. 

When  wrongfully  dismissed  he  is  entitled  to 
his  full  fee. 

Myers  t.  Crockett,  14  Tex.  258;  see,  also,  14 
Tex.  46. 

When  an  attorney  accepts  an  order  to  pay 
over  a  judgment  when  collected,  It  means  the 
•mount  less  his  fees. 

Kinsey  v.  Stewart,  14  Tex.  458;  Casey  v. 
March,  30  Tex.   180;   4ble  v.  Lee,  S  Tex.  431. 

2.  This  accords  with  the  general  current  of 
the  American  authorities  on  this  point.  In  the 
United  States,  the  distinction  between  attor- 
neys and  counselors  is  lost,  and  both  are  enti- 
tled to  the  rights  of  attoroeya  and  •oUdtora 
in  England  and  have  the  same  rights  of  lien. 

Story,  Ag.  see.  383;  2  Kent,  Com.  641;  Ex 
parte  Plitt,  2  Wall.  Jr.  463;  McDonald  v. 
Napier,  14  Ga.  »9. 

By  the  English  rule  thus  recognized,  attor- 
neys and  soficitorB  have  liens,  not  only  for 
their  taxable  costs  as  between  the  parties  to  the 
ease,  but  tor  their  just  charges  as  between 
themselves  and  clients. 

The  English  rule  is  enforced  In  Ex  parte 
Stirling,  16  Ves.  258;  SteTttison  v.  Blakeloclc, 
1    U.    &   S.    636;    Barker   t.    St.    Quintin,    12 


Ueei.  &  W.  440;  WhiU  r.  Pearca,  7  Han,  278, 
and  Innumerable  cases. 

Among  American  caaea,  that  recogniie  and 
apply  it  generally  for  the  protection  of  lawyers* 
may  be  cited  Pender  v.  Morria,  3  Cai.  165;  Mar- 
tin V.  Hawks,  15  Johns.  405;  St.  John  t.  Deifen- 
dort,  IZ.Wend.  261;  Bradt  v.  Koon,  4  Cow.  416^ 
Hntchinson  t.  Howard,  16  Vt.  644;  Hutciiinsoik 
V.  Pettea,  18  Vt.  614;  Gammon  t.  Chandler,  3I> 
He.  152;  Frost  v.  Belmont,  6  Allen,  162.  See, 
also,  Bl.  ft  H.  401,  440;   Sprague,  11,  85,  126. 

ni.  For  all  hia  serrices  the  res^ndent  had  a. 
contingent  fee,  and  hence  acquired  a  apecifls 
lien  upon  the  subject-matter  covered  by  hts  re- 
tainer, which  the  court  will  protect. 

Patten  v.  WUson,  34  Pa.  292;  Ex  parte  Plitt, 

2  WalL  Jr.  463;   Wylie  t.  Cox,   15  How.  416. 

On  removal  as  counsel. 

The  respondent  haa  a  apedflc  lien  upon  tb» 
subject-matter  of  said  suita,  which  the  court  ia 
bound  to  protect. 

Wylie  T.  Coxe  (supra) ;  Ex  parte  Plitt  («u- 
pra) ;  Patten  v.  Wilson,  34  Pa.  292. 

The  mpondent  ia  apedally  authorised  t» 
proaecute  said  suit,  coupled  with  an  interest, 
aiid  hia  authority  ia  not  revocable,  except  for 
— )od  cause. 

Hunt  V.  Rousmanler,  8  Wheat.  174. 

The  respondent  cannot  be  discharged  except 
on  payment  of  bis  fees. 

Sloo  T.  Iaw,  4  Blstch.  268. 

In  England,  so  important  are  the  rights  of 
attomeya,  that  a  rule  haa  been  promulgated 
forbidding  their  diamisaal  pendihg  a  suit,  aX' 
cent  upon  an  order  of  the  court,  which  is  usu- 
ally upon  the  payment  of  their  fees. 

Stokes,  Att'ys,  47. 

Mr.  Justice  Bradler  delivered  the  opinion 
of  the  court: 

In  the  first  of  these  caaea,  motion  is  made  for 
1  order  on  George  W.  Paschal,  lately  counsel 
for  the  complainant,  to  pay  to  the  cleric  of  this- 
court  for  the  beueBt  of  complainant  the  aum  of 
(47,326  in  gold,  alleged  to  have  been  received 
by  bim  under  the  decree  in  the  caae.  In  th» 
other  ease,  motion  Is  made  that  the  name  of 
said  Paschal  be  stricken  from  the  docket  as 
counsel  for  the  coiUplainant,  and  that  he  be 
forbidden  to  interfere  with  the  case.  Rules  to 
show  cause  having  been  granted,  with  leave  to 


to  a  nnerat  balance  for  proteralonal  services  ■ 
Is  not  couflned  to  a  lltlntlar  ■-^■— ■■ —  ■- 
Jadsment.     In  re  B.,  an  Attor 

Booper  1.   Welch.  48   Vt.    171. , 

■2  Bcb.  *  Lef.  279;  Warrsll  v.  Johnson  2  Jsc.  A 
W.  218:  El  darte  SterlliiE,  IS  Vca  208;  Bi  parte 
Pemberton.  18  Vea  2S3. 

Ha  has  a  lien  upon  a  note  deposited  with  blm 


Dslted  With  him  for  forecioau're.     Ba 
Bvlnga  Bk.  V.  Todd.   B3  N.  Y-_*81). 


-prDtenional  emplorment,   t 


'  has  a  member  0 


'firm  of  Bttornera  a  Hen  upon  papen  received  by 
bla  Arm  for  hia  Indlvidna]  demand.  Bowline 
Orecu  gavlDn  Bk.  v.  Todd.  64  Barb.  146,  S2  N.  Y. 
480;  Henry  v.  Fowler,  8  DalT.  199;  MoDtagaa 
«D  Uen.  Sfl. 

I  In  New  York  It  la  held  that  an  attomeir's  lien 
extends  not  onl*  to  the  taxable  n»ta,  but  alio  to 

tn  agreed  snm  Died  ss  compeaaallDn  between  blm 
nd  hia  client.  Fax  v.  Fox.  24  How.  Fr.  409; 
Ackerman  v.  Ackermea.  14  Abb.  Pr.  229;  Hall  v. 
Ajer.  19  How.  Pr.  91,  9  Abb.  Pr.  220 ;  Mamhsll  v. 
Meech.   SI   N.   T.    140,    10   Am.   Rep,   572.  , 

— e  States  the  Hen  Is  regulated  bj  etatuta 
10  Waix. 


Brott,  1  Hina. 
233;  Wella  v. 
Kjle,  3  Cal.  8 
S17;   Rnasell    v 


at  the  lien  .Is  (hen  neeessarv  to  the  Judsment 
debtor.  Mirahall  v.  Heech.  Rl  N.  T.  110.  10  Am. 
Rec.  B72  ;   Pleasants  v    ' *    "   — '-'■    "" ' 


.   Kortreeht.  B  Helak. 


Pulvor  V.  Harris. 
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D£C.  TcBic; 


eHber  wrij  to  tile  affidaviU,  the  respondent, 
VtMikal,  at  tJie  return  of  the  rules,  filed  a 
statement  under  oath  by  way  of  cause  why  the 
motions  should  not  be  granted. 

The  application  for  an  order  on  the  respond- 
ent to  pay  money  into  court  is  in  the  nature  of 
a  proceeding  as  for  a  contempt.  The  appli- 
cation is  based  upon  the  power  which  the  court 
has  over  its  own  officers  to  prevent  them  from, 
or  pimish  them  for,  committing  acts  of  dis- 
honesty or  impropriety  calculated  to  bring  con- 
tempt upon  the  administration  of  justice.  For 
such  improper  conduct  the  court  may  entertain 
summary  proceedings  by  attachment  against 
any  of  its  officers,  and  may,  in  its  discretion, 
punish  them  by  fine  or  imprisonment,  or  dis- 
charge them  from  the  functions  Of  their  offices, 
or  require  them  to  perform  their  professional 
or  official  duty  under  pain  of  discharge  or  im- 
prisonment. The  ground  of  the  jurisdiction 
thus  exercised  is  the  allesed  misconduct  of  the 
officer.  If  an  attorney  have  collected  money 
for  his  client,  it  is  prima  fade  his  duty,  after 
deducting  his  own  costs  and  disbursements,  to 
pay  it  over  to  such  client;  and  his  refusal  to 
do  this,  without  some  good  excuse,  is  gross 
misconduct  and  dishonesty  on  his  part,  <^cu- 
lated  to  bring  discredit  on  the  court  and  on  the 
administration  of  justice.  It  is  this  misconduct 
on  which  the  court  seizes  as  a  ground  of  juris- 
diction to  compel  him  to  pay  the  money,  in 
conformity  with  his  professional  duty.  The  ap- 
plication against  him  in  such  cases  is  not 
equivalent  to  an  action  of  debt  or  assumpsit, 
but  is  a  quasi  criminal  proceeding,  in  which  the 
question  is  not  merely  whether  the  attorney 
has  received  the  monev,  but  whether  he  has 
acted  improperly  and  dishonestly  in  not  pay- 
ing it  over.  If  no  dishonesty  appears  the  party 
49a*]  will  be  *left  to  his  action.  The  attorney 
may  have  cross  demands  against  his  client,  or 
there  may  be  disputes  between  them  on  the 
subject  proper  for  a  jury  or  a  court  of  law 
or  equity  to  settle.  If  such  appear  to  be  the 
case,  and  no  professional  misconduct  be  shown 
to  exist,  the  court  will  not  exercise  its  sum- 
mary jurisdiction.  And  as  the  proceeding  is  in 
the  nature  of  an  attachment  for  a  contempt, 
the  respondent  ought  to  be  permitted  to  purge 
himself  by  his  oath.    'If  he  clear  himself  by 


hit  answer,**  says  Justice  Blackstone,  ^bm 
complaint  is  totally  dismissed."    4  Com.  288. 

The  answer  of  the  respondent  in  this  cas« 
sets  forth  the  history  of  the  litigation  institut- 
ed for  the  recovery  of  the  Texas  indenmitv 
bonds,  and  the  part  taken  by  him  therein,  both 
ia  the  two  cases  in  which  these  motions  are 
made,  and  in  other  cases  and  in  proceedion. 
A  portion  of  this  history  is  published  in  the 
report  of  Texas  v.  White  [ante,  227]. 

The  answer  admits  that  the  respondent  has 
received  the  sum  alleged,  viz.:  $47,325  in  gold, 
paid  under  the  decrees  of  this  court,  but  alleges 
that  his  disbursements  have  been  $13,356.98  (of 
which  he  gives  an  account  by  items),  and  that 
his  charges  for  services  is  $20,000  in  the  case  of 
Texas  v.  White  [supra]  alone,  the  reasonable- 
ness of  ^which  charge  is  corroborated  by  affi- 
davits of  highly  respectable  counsel;  and  the 
balance  and  much  more  he  claims  to  be  due  to 
him  from  the  State  of  Texas,  for  his  services 
in  relation  to  others  of  this  same  lot  of  indem- 
nity bonds,  for  the  recovery  of  which  he  was 
originally  retained  by  the  Governor  of  Texas, 
as  well  as  for  other  matters  specified  in  the 
answer,  into  the  merits  of  whidi  it  is  not  nec- 
essary for  us  to  go,  inasmuch  as  neither  party 
has  asked  this  court  to  settle  or  liquidate  ttie 
accounts  between  them.  All  that  we  are  con- 
cerned to  ascertain  and  dedde  on  this  motion 
is,  whether  the  respondent  retains  the  money  in 
his  hands  in  bad  faith  and  is,  therefore,  gmlty 
of  any  such  misconduct  as  will  justify  this 
court  in  interposing  its  authority  in  a  sum- 
mary way. 

It  appears  by  the  answer  that,  at  the  break- 
ing out  of  the  rebellion,  there  was  in  the  Treas- 
ury of  Texas  seven  hundred  bonds  of  the  Unit- 
ed States  of  $1,000  each,  belonging  to  the 
school  fund  of  the  State,  and  Imown  as  the 
Texas  indemnity  bonds,  being  part  of  the  $5,- 
000,000  of  bonds  delivered  to  the  State  at  the 
time  of  its  admission  into  the  Union.  These 
bonds  had  not  been  indorsed  by  any  Governor 
of  the  State,  as  was  required  of  them  to  make 
them  negotiable,  but  the  Military  Board,  never- 
theless, disposed  of  them,  for  the  purpose  of 
aiding  in  carrying  on  the  war.  One  hundred 
and  thirty-six  of  these  bonds  came  into  the 
hands  of  White,  Chiles  and  others;  about  one 


tiBfuishes  his  Iieii|  and  re-asslgnmeDt  will  not 
revive  it.     diappell  t.  Dann,  21  Barb.  17. 

Acceptance  or  any  tecarity,  as  a  note,  for  the 
claim,  suspends  the  lien.  Cowell  v.  Simpson.  16 
Yes.  275;  Lambert  v.  Buckmaster,  2  Bam.  &  C 
616;  Balch  v.  Symes,  1  Turn,  ft  R.  92. 

If  the  note  Is  dishonored  and  property  of  client 
remains  in  hands  of  attorney,  lien  Is  revived. 
Da  vies  v.  Lowndes.  8  C.  B.  608;  Stevenson  v. 
Blakelock,  1  M.  ft  8.  586. 

Attorney  has  a  Hen  for  compensation  upon 
money  received  for  his  client  in  the  coarse  of  nls 
employment,  and  the  court  will,  upon  application 
to  compel  him  to  pay  It  over,  ffx  the  amount  dae 
him.  In  re  Knapp,  86  N.  Y.  284;  bat  see  Law- 
rence V.  Townsend,  88  N.  Y.  24. 

Connsel  has  no  lien.  Brown  v.  Mayor,  etc  9 
Han,  587. 

The  lien  of  an  attorney  Is  lost  by  partina  with 
Che  possession  of  the  deeds  or  papers  to  which  it 
attaches;  bat  not  If  they  are  taken  away  from 
him  improperly.  Nichols  v.  Pool,  89  III.  491; 
Clark  V.  Gilbert.  8  Blna.  N.  C.  858;  DIcas  v. 
Stockley,  T  Car.  ft  P.  587. 

Attorney's  lien  Is  governed  by  the  law  of  the 
State  where  the  judgment  was  recovered,  not  by 
the  law  of  the  SUte  where  It  Is  sought  to  be  ^- 
forced.  CItlsens'  Natl.  Bk.  v.  Culver,  64  N.  B. 
327,  20  Am.  Bep.  184. 

S94 


An  attorney's  lien  on  a  Judgment  does  not  ao- 
thorlse  him  to  bring  a  suit  thereon  In  his  client's 
name  without  authority.  Horton  v.  Champlln,  12 
B.  I.  550,  84  Am.  Bep.  722. 

The  Statute  In  New  York  Is  as  follows:  **Proa 
the  commencement  of  an  action  or  the  aervlce  of 
an  answer  containing  a  counterclaim,  the  at- 
torney who  appears  for  a  party  has  a  Hen  upon 
his  Client's  cause  of  sctlon  or  counterclaim,  which 
attaches  to  a  verdict,  report  decision  or  judgment 
In  his  client's  favor,  and  the  proceeds  thereof,  la 
whosesoever  hands  they  may  come,  and  cannot  be 
affected  by  any  settlement  between  the  parties 
before  or  after  judgment"  Code  of  CIvu  Pro- 
cedure, sec.  66. 

The  following  cases  were  either  decided  under 
the  above  section  or  seem  applicable  to  It :  In  rs 
H.,  an  Attorney,  87  N.  Y.  621 ;  Jenkins  v.  Adams, 
22  Hnn.  600;  McBratney  v.  B.  W.  ft  O.  B.  R.  Co. 
87  N.  Y.  467 ;  Affg.  17  Hnn,  886 ;  Bberhardt  v. 
Schuster,  10  Abb.  N.  C.  874;  Bnnis  v.  Curry,  23 
Hun,  584,  61  How.  Pr.  1;  Wllber  v.  Baker,  24 
Hun,  24 ;  Tullls  v.  Bunkle,  18  Week.  Dig.  456 ;  la 
re  Kuhne,  28  Hnn,  282 ;  Flint  v.  Van  Dosen,  26 
Hnn,  606;  Parker  v.  Spear,  62  How.  Pr.  894. 

As  to  sttomey's  Hen  on  cause  of  action  for  tort 
note^  8  L.aA.(N.S.)  879. 

77  V.  8, 


1870. 
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liundred  and  fifty  came  into  the  hands  of 
^eabody  &  Co.;  and  various  others  into  the 
bands  of  other  persons.  It  was  claimed  by  these 
parties  that,  having  received  the  bonds  in  good 
faith,  they  were  entitled  to  be  paid  their  full 
amount  by  the  Government  of  the  United 
States,  and  many  of  them  were  so  paid.  But 
it  is  claimed  by  the  answer  that  by  the  inde- 
fatigable exertions  of  the  respondent,  payment 
was  stopped  on  a  large  number  of  the  E>onds, 
«nd  suits  were  instituted  against  the  parties 
who  had  received  them  or  had  received  the 
money  secured  by  them.  The  respondent  was 
employed  by  A.  J.  Hamilton,  the  provisional 
<5ovemor  of  Texas  in  1865,  to  carry  on  these 
prosecutions.  He  first  commenced  a  suit  against 
White,. Giiles  et  al.,  in  Texas;  but  not  being 
able  to  serve  them  with  process,  he  moved  his 
operations  to  Washington,  and  there  commenced 
the  suit,  now  No.  4  on  the  original  docket,  on 
which  tlie  money  in  question  was  recovered. 
He  also  took  the  proper  steps  and  presented 
«laborate  arguments  in  the  Treasury  Depart- 
ment, to  prevent  a  redemption  of  the  bonds  and 
to  render  the  prosecution  effectual,  being  par- 
tially successful  in  this  object,  as  before  men- 
tioned. No  stipulation  was  made  with  Gov- 
€mor  Hamilton  for  any  certain  fee  for  these 
services,  but  it  was  understood  between  them 
that  the  respondent  should  charge  such  fees  as 
the  responsibility,  expense,  time,  skill  and  serv- 
ices should  render  proper.  On  the  faith  of 
this  understanding,  the  respondent  left  his 
home  in  Texas,  where  his  practice  was  lucra- 
tive, and  same  to  the  North  to  attend  to  this 
business.  For  a  time,  on  a  change  of  local  ad- 
ministration in  Texas,  other  counsel  were  em- 
ployed in  the  cases;  but  never,  as  it  appears  to 
486*]  *the  entire  displacement  of  the  respond- 
ent; and  in  December,  1867,  he  received  the  fol- 
lowing special  engagement  from  E.  M.  Pease,, 
then  Governor  of  Texas: 
•'Executive  of  Texas,       ) 

Austin,  Dec  3,  1867.   3 

George  W.  Paschal,  Esq., 

Dear  Sir: 

Your  two  letters  of  the  9th  and  14th  Novem- 
ber came  together  a  day  or  two  since.  I  had 
Intended  to  write  you  before  this,  and  ask  you 
to  make  a  thorough  e?(amination  of  the  suit  at 
Washington  in  l&half  of  the  State  against 
Chiles  and  others,  for  certain  United  States 
bonds  belonging  to  the  school  fund  of  Texas; 
but  a  great  press  of  business  has  prevented  me 
from  doing  it.  I  now  wish  you  to  make  such 
an  examination,  and  make  a  full  report  thereon 
to  this  office  as  early  as  possible.  In  the  mean- 
time you  are  fully  authorized  to  take  charge  of 
and  represent  the  interest  of  the  State  in  said 
suit.  Your  compensation  will  be  dependent  up- 
on the  action  of  a  future  Legislature,  unless  a 
recovery  is  had  in  the  suit,  in  which  event  I 
shall  feel  authorized  to  let  you  retain  it  out 
of  the  amount  received.    Yours,  with  respect. 

(Signed)  £.  M.  Pease." 

The  power  of  the  Governor  to  make  such  an 
arrangement  is  not  disputed.  The  Legislature 
in  October  previous  had  passed  an  Act  express- 
ly authorizmg  the  Governor  to  take  such  steps 
as  he  might  deem  proper  to  recover  possession 
of  these  bonds,  and  to  compromise  with  the 
parties  holding  them,  or  through  whose  hands 
they  had  passed.  The  respondent  accepted 
10  Wall. 


these  terms  and  continued  to  manage  and  con- 
duct the  litigation,  both  in  this  case  of  White, 
Chiles  and  others,  and  other  cases.  In  addition 
to  the  above  letter.  Governor  Pease,  on  the  13th 
of  November,  1868,  executed  to  the  respondent 
a  power  of  attorney,  constituting  him  his 
agent  and  attorney  in  fact,  to  represent  the 
State  of  Texas  in  any  suits  then  pending,  or 
thereafter  to  be  instituted,  in  any  courts  iii  the 
District  of  Columbia,  in  relation  to  said  bonds, 
with  power  to  settle  and  compromise  with  any 
of  the  parties.  Under  these  various  engage- 
ments and  retainers,  the  respondent  *gave  ['487 
his  attention  for  several  years  to  the  recovery 
of  the  bonds,  and  finally  succeeded  in  recover- 
ing the  amount  before  mentioned,  from  the  de- 
fendants in  the  case  of  White,  Chiles  and 
others,  and  made  considerable  progress  in  ne- 
gotiating a  settlement  of  those  which  had  come 
to  the  hands  of  Peabody  &  Co.  In  June,  1869, 
Governor  Pease  visited  Washington,  and  on  be- 
ing made  acquainted  with  the  respondent's  pro- 
ceedings, approved  the  same,  and  entered  into  a 
further  arrangement  with  him  in  relation  to 
three  hundred  of  the  said  bonds  which  had 
been  carried  to  Europe  by  one  Swisher,  of 
which  the  Peabody  bonds  were  a  part,  by  which 
he  agreed  that  the  respondent  should  be  paid, 
for  carrying  the  litigation  through,  twenty-five 
per  cent,  on  the  one  hundred  and  forty-nine 
bonds  received  by  Peabody  &  Co.,  and  twenty 
per  cent,  on  the  remainder;  being  one  hundred 
and  fifty-one  bonds  in  the  hands  of  Droege  & 
Co.  Under  this  arrangement,  the  respondent 
continued  his  negotiations  with  these  parties, 
and  was,  as  he  believes,  near  effecting  a  satis- 
factory arrangement  and  settlement  with  them, 
when  on  or  about  the  27th  of  January,  1870,  he 
received  a  telegram  from  Edward  J.  Davis,  who 
had  been  appointed  provisional  Governor  of 
Texas  in  place  of  Governor  Pease,  that  his  ap- 
pointment, as  agent  of  the  State  of  Texas,  was 
revoked.  A  letter  from  the  Governor  was  re- 
ceived shortly  after,  containing  a  formal  revo- 
cation of  the  respondent's  authority  as  such 
agent,  and  of  the  power  to  represent  the  Gov- 
ernor of  Texas,  given  him  by  Governor  Pease. 
The  respondent  alleges  that  this  interference 
on  the  part  of  Governor  Davis  put  an  end  to 
the  negotiations  for  a  settlement  with  Droege 
&  Co.,  and  Dabney,  Morgan  &  Co.,  who  had  re- 
ceived the  money  on  the  Peabody  bonds,  and 
was  entirely  unauthorized  by  the  Governor,  and 
entitles  the  respondent  to  receive  the  contin- 
gent fees  of  twenty-five  and  twenty  per  cent, 
as  before  mentioned,  and  to  continue  as  at- 
torney and  counsel  in  the  case  until  his  de- 
mand is  settled. 

The  respondent  also  claims  that  the  State  of 
Texas  is  indebted  to  him  in  a  balance  of  $17,- 
577  for  publishing,  binding  and  delivering  to 
the  Secretary  of  State  of  Texas  400  copies 
each,  of  *five  volumes  of  reports  of  the  [*488 
decisions  of  the  Supreme  Court  of  Texas,  which 
he  reported  under  the  laws  of  the  State.  He 
also  claims  that  the  State  owes  him  $1,000  for 
bringing  two  suits  in  the  District  Court  of 
Travis  County,  Texas,  and  prosecuting  appeals 
therein,  to  the  Supreme  Court  of  the  State. 

On  the  part  01  the  State  of  Texas  it  is 
shown,  not  only  that  the  Governor  has  revoked 
Mr.  Paschal's  authority,  but  that  he  has  ap- 
pointed Mr.  Durant,  as  attorney  and  agent  for 
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the  State,  in  his  stead,  with  authority  to  re- 
ceive all  moneys  due  to  the  State;  and  that 
Mr.  Durant  has  made  the  demand  of  Mr.  Pas- 
chal for  the  money  in  his  hands,  and  has  re- 
quired him  not  to  intermeddle  further  in  the 
suit  of  Texas  y.  Peabody  et  al. 

Upon  a  consideration  of  the  facts  disclosed 
by  the  answer  and  affidavits,  the  result  to 
which  the  court  has  come,  in  relation  to  the 
money  retained  by  the  respondent,  is,  that  he 
has  not  been  guilty  of  any  misconduct  which 
oall  for  the  exercise  of  summary  jurisdiction. 
We  see  no  reason  to  suppose  that  he  is  not  act- 
ing in  ffood  faith;  and  whether  his  claim  to 
the  entire  amount  be  valid  or  not  (a  point 
which  we  are  not  called  upon  to  decide),  it  is 
clear  that  the  claim  is  honestly  made.  The 
case  is  one  in  which  the  parties  should  be  left 
to  the  usual  remedy  at  law,  where  the  ques- 
tions of  law  and  fact  which  are  mooted  between 
them  can  be  more  satisfactorily  settled  than 
they  can  be  in  a  summary  proceeding. 
*  A  good  deal  has  been  said  in  the  argument  on 
the  question,  whether  the  resnondent  has  or  has 
not  a  lien  on  the  moneys  in  nis  hands.  We  do 
not  think  that  the  decision  of  this  motion  de- 
pends alone  on  that  question.  For,  even  if  he 
has  not  a  lien  co-extensive  with  the  sum  re- 
ceived, yet  if  he  has  a  fair  and  honest  set-off, 
which  ought  in  equity  to  be  allowed  by  the 
joomplainant,  that  fact  has  a  material  baring 
on  the  implied  charge  of  misconduct  which  un- 
493*]  derlles  *the  motion  for  an  order  to  pay 
over  the  money.  And  when,  as  in  this  case, 
there  exists  a  technical  barrier  to  prevent  the 
respondent  from  instituting  an  action  against 
his  client  (for  it  is  admitted  that  he  cannot 
sue  the  State  of  Texas  for  any  demand  which 
!he  may  have  against  it),  it  would  seem  to  be 
against  all  equity  to  compel  him  to  pay  over 
the  fund  in  his  hands,  and  thus  strip  him  of  all 
means  of  bringing  his  claims  to  an  issue. 
Whilst,  on  the  other  hand,  ho  difficulty  exists 
in  the  State  instituting  an  action  against  him 
for  money  had  and  received,  and  thus  bringing 
the  legality  of  his  demands  to  a  Anal  deter- 
mination. 

'  But  in  the  judgment  of  the  court  the  re- 
spondent has  a  lien  upon  the  fund  in  his  hands 
for  at  least  the  amount  of  his  fees  and  dis- 
bursements in  relation  to  these  indemnity 
bonds.  His  original  retainer  by  Governor  Ham- 
ilton related  to  all  the  bonds  indiscriminately, 
and  much  of  the  service  rendered  by  him  has 
been  rendered  indiscriminately  in  relation  to 
them  all.  With  regard  to  the  White  imd  Chiles 
bonds,  the  agreement  of  Governor  Pease  was 
express,  that  in  case  of  recovery  the  respondent 
might  retain  his  compensation  out  of  the 
amount  received.  In  England  and  in  several 
of  the  States,  tt  is  held  tluit  an  attorney  or  so- 
licitor's lien  on  papers  or  money  of  his  client 
in  possession  extends  to  the  whole  balance  of 
his  account  for  professional  services.  But 
Whether  that  be  or  be  not  the  better  rule,  it 

S'  &n  hardly  be  contended  that  in  this  case  it 
oes  not  extend  to  all  the  fees  and  disburse- 
tnents  incurred  in  relation  to  all  of  these  in- 
demnity bonds.  And,  in  this  country,  the  dis- 
tinction between  attorney  or  solicitor  and  coun- 
sel is  practically  abolished  in  nearly  all  the 
States.  The  lawyer  in  charge  of  a  case  acts 
both  a»  solicitor  and  counsel.  His  services  in 
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the  one  capacity  and  the  other  cannot  be  well 
distinguished.  And,  as  a  general  rule,  counsel 
fees,  as  well  as  those  of  attorney  or  solicitor, 
constitute  a  legal  demand  for  which  an  action 
will  lie.  And  whilst,  as  between  party  and 
party  in  a  cause,  the  statutory  fee  bill  fixes  the 
amoimt  of  costs  to  be  recovered,  as  between  at- 
torney or  solicitor  and  client,  a  different  rule 
obtains.  The  claim  of  the  attorney  or  solicitor 
•in  the  latter  case,  even  in  England,  ex-  ['494 
tends  to  all  proper  disbursements  made  in  the 
litigation,  and  to  the  customary  and  usual  fees 
for  the  services  rendered. 

The  fee  bill  adopted  by  Congress  in  1853  rec- 
ognizes this  general  rule  and,  m  fact,  adopts  it. 
By  the  1st  section  of  that  Act  it  is  expressly 
declared,  that  nothing  therein  shall  be  con- 
strued to  prohibit  attorneys,  solicitors  and 
proctors  from  charging  to  and  receiving  from 
their  clients,  other  than  the  government,  such 
reasonable  compensation  for  their  services,  in 
addition  to  the  taxable  costs,  as  may  be  in 
accordance  with  general  usage  in  their  respect- 
ive States,  or  may  be  agreed  upon  between  the 
parties. 

The  change  in  the  rule  relative  to  fees  and 
costs  has  been  gradually  going  on  for  a  long 
period.  In  Pennsylvania,  counsel  fees  could 
not  be  recovered  in  an  action  so  late  as  1819, 
when  the  case  of  Mooney  v.  Lloyd,  5  Serg.  Jb 
Rawle,  412,  was  decided.  But  in  the  subse- 
quent case  of  Foster  v.  Jack,  decided  in  1835,  4 
Watts,  334,  the  contrary  was  held  in  a  very 
able  opinion  delivered  by  Chief  Justice  Gibson. 
And  in  Balsbaugh  v.  Frar^r,  19  Pa.  St.  95, 
Chief  Justice  Black  delivered  the  opinion  of  the 
court  in  a  series  of  propositions  which  strongly 
commend  themselves  for  their  good  sense  and 
just  discrimination.  The  court  there  held  that 
in  Pennsylvania  an  attorney  or  counselor  may 
recover  whatever  his  services  are.  reasonably 
worth;  that  such  claim,  like  any  other  which 
arises  out  of  a  contract,  express  or  implied^ 
may  be  defalked  against  an  adverse  demand; 
that  an  attorney  who  has  money  in  his  hands, 
which  he  has  recovered  for  his  client,  may  de- 
duct his  fees  from  the  amount;  that  if  he  re- 
tain the  money  with  a  fraudulent  intent  the 
court  will  inflict  summary  punishment  upon 
him;  but  if  his  answer  to  a  rule  against  him 
convinces  the  court  that  it  was  held  back  in 
good  faith,  and  believed  not  to  be  more  than 
an  honest  compensation,  the  rule  will  be  dis- 
missed, and  the  client  remitted  to  a  jury  trial. 

In  New  York,  counsel  fees  have  always  been 
recoverable  on  a  quantum  meruit.  In  Stevena 
V.  Adams,  23  Wend.  67;  S.  C.  26  Wend.  451, 
'Stevens  recovered  $300  for  counsel  fees  ['495 
and  $50  for  maps  made  to  be  used  in  a  cause. 
It  was  held  by  the  court  that  the  fee  bill, 
which  declares  it  unlawful  to  demand  or  charge 
more  than  therein  limited,  has  reference  only 
to  the  question  of  costs  as  between  party  and 

?arty,  and  not  as  between  counsel  and  client, 
'he  arguments  of  Chancellor  Walworth  and 
Senators  Lee  and  Verplanck,  in  the  Court  of 
Errors,  on  the  general  subject,  were  exceeding- 
ly lucid  and  able,  going  to  show  that  in  this 
country  the  counselor  is  regarded  as  entitled 
to  a  fair  remuneration  for  his  services  and  te 
recover  the  same  in  an  action  either  upon  an 
express  or  implied  contract.  The  Code  has 
since  abolished  the  fee  bill,  and  left  attomeya 
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«nd  solicitors  to  make  their  own  bargains  with 
their  clients.  But  the  courts  have  held  that 
this  change  has  not  affected  the  attorney's  lien, 
even  on  the  judgment  recovered,  for  the  amount 
which  it  has  been  agreed  he  shall  receive.  In 
one  case  he  was  to  receive  one  half  the  amount 
to  be  recovered.  Judgment  was  obtained  for 
$1,170,  and  the  court  held  that  the  attorney 
had  a  lien  on  this  ludgment  for  his  half  of  it, 
and  that  the  defendant  could  not  safely  settle 
wiUi  the  plaintiff  without  paying  him.  Rooney 
▼.  R.  R.  Co.  18  N.  Y.  368. 

In  Te^pas  the  law  has  been  held  substantially 
the  same.  In  the  case  of  Casey  v.  March,  30 
Texas,  180,  it  was  decided  that  an  attorney  has 
a  lien  on  the  papers  and  documents  received 
from  his  client,  and  on  money  collected  by  him 
in  the  course  of  his  profession,  for  the  fees  and 
disbursements  on  account  of  such  claims,  and 
for  his  compensation  for  his  services  in  the  col- 
lection of  the  money.  If,  as  the  respondent 
contends,  this  case  is  to  be  governed  b^  the  law 
of  Texas,  it  is  decidedly  in  favor  of  his  lien,  at 
least  to  the  extent  of  his  services  and  disburse- 
ments in  relation  to  the  indemnity  bonds.  See 
cases  of  Kinsey  v.  Stewart,  14  Tex.  457;  Myers 
V.  Crockett,  14  Tex.  257;  Ratcliff  ▼.  Baird,  14 
Tex.  43;  Hill  ▼.  Cunningham,  25  Tex.  25.  As 
the  original  retainer  was  made  in  Texas,  we  are 
inclined  to  the  opinion  that  the  rights  of  the 
495*]  parties  are  to  be  regulated  *by  the  laws 
of  that  State.  But  if  this  be  not  the  case,  this 
court  would  be  guided  by  whi^  it  deems  to  be 
the  prevailinf^  nile  in  this  country;  and,  ac- 
cording to  this  rule  we  are  of  opinion  that  the 
respondent  has  a  lien  on  the  fund  in  his  hands 
for  his  disbursements  and  professional  fees  in 
relation  to  the  indemnity  bonds;  and  that  in 
retaining  the  said  fund  for  the  purpose  of  pro- 
curing  a  settlement  of  his  claim  he  has  done 
nothing  to  call  for  the  summary  interposition 
of  this  court. 

The  motion  for  an  order  in  case  No.  4,  to 
compel  the  respondent,  George  W.  Paschal,  to 
pay  to  the  clerk  of  this  coiut  the  money  re- 
ceived by  him  is,  therefore,  denied. 

The  other  motion  we  think  should  be  granted. 
The  respondent,  as  appears  from  his  answer, 
was  employed  by  Governor  Pease  to  proceed 
with  and  carry  through  the  litigation  relating 
to  the  three  hundred  bonds  in  the  hands  of  Pea- 
body  &  Co.  and  Droege  &  Co.,  with  a  stipula- 
tion to  receive  twenty-five  per  cent,  of  the 
amount  that  might  be  recovered  on  one  hun- 
dred and  forty-mne  of  the  bonds,  and  twenty 
per  cent,  of  the  amount  to  be  recovered  on  the 
remainder.  Granting  it  to  be  true  that  this 
contract  was  definitely  concluded  (althou^ 
there  seems  to  have  been  some  uncertainty  as 
to  one  part  of  it),  it  cannot  be  seriously  claimed 
that  the  complainant  is  so  fixed  and  tied  up  by 
the  arrangement  that  it  cannot  change  its  at- 
torney and  employ  such  other  counsel  as  it 
may  see  fit,  always  being  responsible,  of  course, 
for  the  consequences  of  breaking  its  contract 
with  the  respondent.  Whether  m  discharging 
him  the  State  has  made  itself  liable  for  the 
whole  contingent  fee  agreed  upon,  or  only  for 
so  much  as  the  respondent's  actual  disburse- 
ments and  services  were  worth  up  to  the  time 
of  his  discharge,  or  for  nothing  whatever,  it  is 
not  necessary  for  us  to  decide.  That  question 
can  be  more  properly  determined  in  some  other 
TMt)ceeding  instituted  for  the  purpose.  The 
lOWAix. 


relations  between  counsel  and  client  are  of  » 
very  delicate  and  confidential  character,  and 
unless  the  utmost  confidence  prevails  betweei» 
them  the  client's  interests  must  necessarily 
suffer.  Whether  in  any  case,  in  virtue  of  an 
agreement  *made,  an  attorney  may  sue-  [*497 
cessfully  resist  an  application  oX  his  clients  to- 
substitute  another  m  his  place,  we  need  not 
stop  to  inquire.  In  this  case  one  of  the  States 
of  this  Union  is  the  litigant,  and  moves  to> 
change  its  attorney  for  reasons  which  are 
deemed  sufficient  by  its  responsible  officers.  It 
is  abundantly  able,  and  it  must  be  presumed 
will  be  willing  to  compensate  the  respondent 
for  any  loss  he  may  sustain  in  not  being  con- 
tinued in  the  management  of  the  cause.  The 
court  cannot  hesitate  in  permitting  the  State 
to  appear  and  conduct  its  causes  by  such  coun- 
sel as  it  shall  choose  to  Represent  it,  leaving  the 
respondent  to  such  remedies  for  the  redress  of 
any  injury  he  may  sustain  as  ma^  be  within 
his  power.    Under  the  decision  which  we  have 

{'ust  made  in  relation  to  the  money  in  hia 
lands,  he  will  be  able  to  retain  that  fund  and 
any  papers  and  documents  belonging  to  hia 
client  until  his  claims  shall  be  adjudSsated  m 
such  action  as  the  State  may  see  fit  to  insti- 
tute therefor. 

An  order  to  discharge  the  respondent,  George 
W.  Paschal,  as  solicitor  and  counsel  for  the 
complainant  in  the  second  case,  No.  6,  will  be 
granted. 

No  costs  will  be  allowed  to  either  party  oo 
these  motions. 


THE  MISSISSIPPI  AND  MISSOURI  R.  R. 
COMPANY,  Clark  Durant  et  al.,  Plffs.  in  Err., 

V. 

AMANDA  M.  McCLURE,  Exrx.,  and  L.  P» 
Sherman,  Exr.,  of  Nathaniel  McClure,  De- 
ceased, John  Mather  et  al. 

(See  S.  C.  10  Wall.  511-^15.) 

Constitution  of  a  State,  is  a  contract — federal 

question. 

The  Constitution  of  a  State  Is  a  law  within  the 
meanine  of  the  prohibition  of  the  Constltatlon  of 
the  United  States,  that  no  State  shall  imiss  a  law 
Impairing  the  obllsatlon  of  contracts. 

where  the  State  nas  passed  no  law  In  regard  to 
the  bonds  which  wo^la  Impair  their  obligation, 
and  the  Constltatlon  of  the  State  was  In  force, 
when  the  bonds  were  issued,  no  question  arises 
under  the  26th  section  of  the  Judldarj  Act. 

[No.  38.] 
Argued  Nov.  9,  1870.    J>ecided  Jan.  23,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  SUte 
of  Iowa. 
The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  Jas,  Grant  &  Smith,  for  plaintiff 
in  error. 

(No  coimsel  appeared  in  this  court  for  the 
defendant  in  error.) 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa.  The  case  is  brought,  into 
this  court  under  the  25th  section  of  the  Judicd- 
ary  Act  of  1789.    1  Stat,  at  L.  73. 

Note. — What  laws  are  void  as  Impairing  obllga* 
tlon  of  contracts.  Constitutionality  of  laws  or 
repeal  or  modification  of  statute — see  note  to 
Fletcher  v.  Peck.  6  C ranch,  87. 

Imnalrment  of  obligation  of  contract  by  State 
Constitution — see  note,  10  L.B.A.  400.  *- 
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Nathaniel  McCIure,  and  the  other  complain- 
ants who  are  such  in  their  own  right,  filed  a 
bill  in  equity  in  the  District  Court  of  Washing- 
ton County,  whereby  they  sought  to  enjoin  the 
collection  of -taxes,  to  be  applied  in  the  pay- 
ment of  the  interest  upon  certain  bonds  issued 
bj  that  county  to  the  Ohio  and  Mississippi 
Kailroad  Company,  as  set  forth  in  the  bill. 

Samuel  S.  Owen,  the  county  treasurer  and 
collector,  and  S.  P.  Young,  the  county  Judge, 
were  made  defendants. 

McClure  died,  and  his  legal  representatiyes 
were  made  parties  complainant  in  his  stead.  A 
preliminary  injunction  was  granted.  The  Ohio 
and  Mississippi  Railroad  Company  prayed  to  be 
made  a  party;  was  made  a  party  accordingly; 
and  filed  an  answer,  alleging,  among  other 
things,  that  Thomas  Durant,  l^tsey  D.  Tracey, 
Joseph  £.  Sheffield,  Clark  Durant,  Thomas 
Dunn  and  William  Newton  were  bona  fide  hold- 
ers of  $132,000  of  said  bonds,  and  that,  without 
their  being  parties,  no  decree  could  be  made  in 
the  cause.  The  complainants  amended  their  bill 
making  those  persons  defendants,  and  those 
defendants  thereupon  prayed  to  have  the  cause 
removed  to  the  District  Court  of  the  United 
States  for  the  Southern  Division  of  Iowa.  The 
application  was  overruled.  They  then  filed  an 
answer,  wherein  they  maintained  the  validity 
of  the  bonds,  and  averred  that  they  and  the 
other  holders,  held  them  bona  fide,  and  prayed 
that  the  county  judge  and  the  county  treasurer 
should  be  decreed  to  collect  the  amount  of 
taxes  requisite  to  pay  the  interest  which  had 
accrued.  They  afterwards  filed  a  supplemental 
answer,  in  whidi  they  set  forth  that,  on  the 
15th  of  August,  1860,  Clark  Durant,  for  him- 
self and  the  other  defendants,  owners  of  said 
bonds,  commenced,  in  the  District  Court  of  the 
United  States  for  the  District  of  Iowa,  an  ac- 
tion at  law  against  the  County  of  Washington 
5x4*]  upon  the  bonds  and  coupons  ^referred  to 
in  the  bill,  to  recover  the  installments  of  in- 
terest due  thereon  for  July,  1859,  January, 
1860,  and  July,  1860,  and  that  the  County  of 
Washington  apneared  and  pleaded  in  bar  the 
same  matters  that  are  set  up  in  the  bill,  and 
^particularly  that  the  issuing  of  the  bonds  was 
unconstitutional  and  void,  that  judgment  was 
rendered  in  favor  of  the  plaintiff,  and  that  the 
said  county  thereupon  removed  the  cause  to  the 
Supreme  Court  of  the  United  States,  where  it 
was  still  pending.  The  Board  of  Supervisors 
were  subsequently  made  defendants  in  this 
case.  The  District  Court  of  Washington  Coimty 
decreed  a  perpetual  injunction  as  prayed  for. 
The  case  was  taken  by  appeal  to  the  Supreme 
Court  of  the  State.  In  tnat  court  the  defend- 
ants filed  two  supplemental  answers.  In  the 
first  it  was  alleged  that  since  the  filing  of 
their  preceding  answer  the  case  of  Durant  y. 
Washington  Co.  [ante,  164],  taken  to  the  Su- 
preme Court  of  the  United  States,  had  been 
dismissed  from  that  court,  and  that  the  judg- 
ment of  the  District  Court  of  the  United  States 
for  the  District  of  Iowa  then  stood  in  force, 
and  was  unsatisfied.    The  second  answer  sets 

forth  that  on  the day  of ,  1867,  the 

defendants,  Clark  Durant  and  others,  by  the 
judgment  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa,  upon  due  proc- 
ess of  law,  recovered  a  further  and  other  judg- 
ment upon  interest  warrants  of  said  bonds  to 
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the  amount  of  $70,652.37;  that  in  said  action 
Clark  Durant  was  plaintiff  and  the  County  of 
Washington  defendant,  and  that  the  complain- 
ants are  tax-payers  of  that  county,  and  privies 
to  said  judgment.  The  Board  of  Supervisors 
also  answered  in  the  appellate  court.  A  stip- 
ulation was  filed  by  the  counsel  of  the  parties 
admitting  the  facts  set  forth  in  the  supple- 
mental answers  as  to  the  judgments  alleged 
to  have  been  recovered  and  the  dismissal  of  the 
writ  of  error  from  this  court.  The  motion  to 
remove  the  cause  to  the  proper  court  of  the 
United  States  was  removed  and  overruled,  as  it 
had  been  in  the  court  below.  The  Supreme 
Court  of  the  State  affirmed  the  decree  of  the 
District  Court  of  Washington  County.  The 
record  shows  that  the  counsel  for  the  plaintiff 
in  error  waived  in  the  Supreme  Court  of  the 
State  *all  questions  except  the  one  relat-  [*5X5 
ing  to  the  validity  of  the  bonds.  The  opinion 
of  the  court  was  confined  to  that  subject.  The 
bonds  were  held  to  be  invalid  upon  the  ground 
that  they  were  unauthorised  and  wero  forbid- 
den by  the  Constitution  of  the  State.  The 
same  counsel  in  his  brief  and  argument  here 
has  discussed  only  that  subject.  He  has  pre- 
sented no  other  proposition  for  our  considera- 
tion. Under  these  circumstances  we  have  not 
deemed  it  proper  to  extend  our  examination  of 
the  case  beyond  this  point. 

The  question  of  the  validity  of  the  bonds  is 
not  one  of  federal  jurisdiction.  The  Constitu- 
tion of  the  United  States  declares,  art.  I,  see. 
10,  that  no  State  shall  pass  a  law  'Impairing 
the  obligation  of  contracts."  The  Constitution 
of  a  State  is,  undoubtedly,  a  law  within  the 
meaning  of  this  prohibition.  A  State  can  no 
more  do  what  is  thus  forbidden  by  one  than 
by  the  other.  There  is  the  same  impediment 
in  the  way  of  both.  But  the  State  has  passed 
no  law  upon  the  subject,  and  the  Constitution 
of  the  State,  which,  as  construed  by  the  Su- 
preme Court  of  the  State,  has  worked  the  re- 
sult complained  of,  was  in  force  when  the  bonds 
were  issued.  The  25th  section  of  the  Judiciary 
Act  of  1789  specifies  the  questions  of  which  we 
can  take  cognizance  in  this  class  of  cases,  and 
expressly  excludes  all  others  from  our  consid- 
eration. It  is  clear  that  the  question  before  ns 
is  not  within  the  affirmative  category. 

If  the  case  had  been  brought  up  from  the  eir- 
cuit  court  und%r  the  22d  section  of  the  Judida- 
1^  Act,  this  question  and  all  others  arising  on 
the  record  would  have  been  open  for  examina- 
tion. The  25th  section  is  more  limited  in  its 
operation. 

The  case  will  be  dismissed  for  want  of  juru- 
diction,  and  remanded  to  the  court  whence  it 
came. 


THE     COMMONWEALTH     OF     PENNSYL- 
VANIA,  Plff., 

v. 

THE    QUICKSILVER    MININQ    COMPANY. 

(See  S.  C.  10  WaU.  553-556.) 

Suit  by  State— averment  of  locality  of  corpora- 
tion. 

A  Bute  may  brlnir  a  suit  In  this  court  anlntt 
a  cltisen  of  another  State,  but  not  aaalnat  oat 
of  its  own.  ^^ 

An  averment  that  a  corporation  Is  a  body  polttk 
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In  the  law  of,  and  doing  boslneM  in  the  State  of 
California,  la  insufficient  to  eatablish  that  the  de- 
fendant la  a  California  Corporation,  as  a  Juria- 
fictional  fact. 

[No.  11.    Orig.l 

.Argued  Jan.  20»  1871.    Decided  Jan.  23,  1871. 

ON  MOnON  to  dismias. 
This  action  was  brought  in  this  court  by 
the  plaintiff,  upon  a  judgment  rendered  in 
the  0:>urt  of  Common  Pleas  of  Dauphin  County 
in  the  State  of  Pennaylyania.  The  declaration 
Averred  that  the  defendant  was  a  body  oolitic 
in  the  law  of  and  transacting  business  in  the 
State  of  California.  This  motion  to  dismiss 
was  made  on  the  Around  of  no  jurisdiction.    • 

Mr.  Matt  H.  Carpenter,  for  defendant. 

Mr.  F.  Carroll  Brewster,  for  plaintiff: 

Jurisdiction  of  corporations  attaches  in  the 
courts  of  the  United  States  from  the  place 
where  their  business  is  done.    6  McLean,  461. 

The  eireuit  courts  have  no  jurisdiction  of  a 
«ause  in  which  a  State  is  a  party.  Gale  ▼. 
Babooek,  4  Wash.  (C.  C.)  109,  344. 

Citisenship,  when  spolcen  of  in  the  Constitu- 
tion in  reference  to  the  jurisdiction  of  the  Fed- 
eral Courts,  means  nothing  more  than  resi- 
dence. 

Cooper  T.  Galbraith,  8  Wash.  (C.  C.)  646; 
Oassies  t.  Ballon,  6  Pet  761 ;  Shelton  ▼.  TiiHn, 
€  How.  163;  Butler  ▼.  Famsworth,  4  Wash. 
<0.  G.)  101;  Read  ▼.  Bertrand,  Id.  514;  Gard- 
fier  ▼.  Sharp,  Id.  600;  Prentiss  ▼.  Barton,  1 
Brock.  389. 

A  corporation  created  by  and  transacting 
fmsiness  in  a  State  is  to  be  deemed  an  in- 
liabitant  of  the  State,  capable  of  being  treat- 
ed as  a  citizen  for  all  purposes  of  suing  and  be- 
Inff  sued. 

K.  R.  Co.  ▼.  Letson,  2  How.  437;  Marshall 
▼.  R.  R.  Co.  16  How.  814;  Wheeden  v.  R.  R. 
€o.  4  Am.  L.  Reff.  296;  R.  R.  Co.  ▼.  Wheeler, 
1  Black,  286,  17  L.  ed.  180;  Greeley  ▼.  Smith, 
^  Story,  76;  R.  R.  T.  Shepard,  6  BTLean,  455; 
French  v.  Ins.  Co.  6  M'Lean,  461. 

The  narr.  filed  in  this  expressly  avers  that 
the  defendant  is  "A  body  politic  in  the  law  of, 
and  transacting  business  in  the  State  of  Cali- 
fornia." 

Mr.  Justice  Nelson  delivered  the  opinion  of 
ihe  court:' 

This  is  a  motion  to  dismiss  the  action 
from  the  docket  It  is  placed  upon  the  ground 
that  no  cause  of  action,  within  the  jurisdiction 
of  the  court,  is  disclosed  on  the  face  of  the 
declaration.  The  averment  is,  The  Common- 
wealth of  Pennsylvania  by  her  Attorney-Gen- 
eral, complains  of  the  Quidcsilver  Mining  Com- 
pany, a  body  politic  in  the  law  of  and  doing 
busmess  in  the  State  of  California,  of  the  plea 
the  said  Company  render  unto  the  said  Com- 
monwealth the  sum  of  $100,000,  etc." 

By  the  2d  section  of  the  3d  article  of  the 
Constitution  it  is  ordained  that  the  judicial 
power  shall  extend  "to  all  controversies  be- 
tween a  State  and  the  citizens  of  another 
State."  The  second  clause  of  this  section  pro- 
vides "that  in  all  oases  affecting  ambassadors, 
etc,  and  those  in  which  a  State  shall  be  a 
party,  the  Supreme  Court  shall  have  original 
jurisdiction."  In  all  other  cases  beforemen* 
tioned  it  shall  have  appellate  jurisdiction. 
556*]  '  *This  second  clause  distributes  the 
jurisdiction  conferred  upon  the  Supreme  Court 
10  Wall. 


in  the  previous  one  into  original  and  appellate 
jurisdiction;  but  does  not  profess  to  confer  any. 

The  13th  section  of  the  Judiciary  Act  (1 
Stat  at  L.  73),  which  provides  for  the  juris- 
diction of  this  court  accords  with  this  con- 
struction. 

It  provides  "That  the  Supreme  Court  shall 
have  exclusive  jurisdiction  of  all  controversies 
of  a  civil  nature,  where  a  State  is  a  party,  ex- 
cept between  a  State  and  its  citizens,  and  ex- 
cept, also,  between  a  State  and  citizens  of  an- 
other State  or  aliens,  in  which  latter  case  it 
shall  have  original,  but  not  exclusive,  jurisdic- 
tion. 

A  State,  therefore,  may  bring  a  suit  by  vir- 
tue of  its  original  jurisdiction,  against  a  citizen 
of  another  State,  but  not  a^inst  one  of  her 
own.  And  the  question  in  this  case  is,  whether 
it  is  sufficientlv  disclosed  in  the  declaration 
that  this  suit  is  brought  against  a  citizen  ot 
California.  And  this  turns  upon  another  oues- 
tion,  and  that  is  whether  the  averment  tnere 
imports  that  the  defendant  is  a  Corporation  cre- 
ated by  the  laws  of  that  State;  for,  unless  it 
is,  it  does  not  partake  of  the  character  of  a 
citizen  within  the  meaning  of  the  cases  on  this 
subject.    Marshall  v.  R.  R.  Co.  16  How.  314. 

The  court  is  of  opinion  that  this  averment  is 
insufficient  to  establish  that  the  defendant  is  a 
California  Corporation.  It  may  mean  that  the 
defendant  is  a  Corporation  doing  business  in 
that  State  by  its  agent;  but  not  that  it  had 
been  incorporated  by  the  law8*of  the  State.  It 
would  have  been  very  easy  to  have  made  the 
fact  clear  by  averment  and  beinff  a  jurisdic- 
tional fact,  it  should  not  have  been  left  in 
doubt  Indeed,  it  was  admitted  in  the  argu- 
ment that  the  defendant  was  a  Pennsylvania 
Corporation,  and  the  jurisdiction  sought  to  be 
sustained  by  a  suit  against  this  agency.  We 
have  already  shown  that  this  is  uimvailable 
to  support  the  jurisdiction. 

Motion  granted. 

♦THE  STBAMER  DANIEL  BALL,  Byron  [•557 
D.  Ball  and  Jessie  Ganoe,  Claimants,  Appts., 

V. 

UNITED   STATES. 

(See  S.  C.  "The  Daniel  Ball,*"  10  Wall.  657- 

566.) 

Grand  River  is  navigable  water — commerce  be- 
tween States. 

Grand  Blver  Is  a  navlnhle  water  of  the  United 
States,  wtthtn  the  meaning  of  the  Acts  of  Con- 
rreas  of  July  7.  1888,  and  Aag.  80,  1862. 

Those  Acts  are  applicable  to  a  steamer  eagaged 
as  a  common  carrier  between  places  In  the  same 
State,  when  a  portion  of  the  merchandise  trans- 
ported by  her  is  destined  to  places  In  other  States, 
or  comes  from  places  without  the  State. 

There  is  no  distinction  between  the  authority  ot 
Con^esa  to  regulate  an  agency  employed  In  com* 
merce  between  the  States,  when  that  agency  ex- 
tends through  two  or  more  States,  and  when  It  Is 
confined  In  Its  action  entirely  within  the  limits  of 
a  single  Stata 

[No.  57.] . 
Submitted  Nov.  22,  1870.  Decided  Jan.  23,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Micb- 

Nora. — ^To  what  places  the  Jurisdiction  of  Ad- 
miralty is  confined — see  note,  I6  L.  ed.  U.  8.  110. 

What  waters  are  navigable — see  note,  42  L.R.A. 
805. 
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The  libel  in  this  case  was  filed  by  the  appel- 
lee, in  the  District  Court  of  the  United  SUtes 
for  the  Western  District  of  Michigan.  The  his- 
tory and  facts  <^  the  case  are  fully  stated  in 
the  opinion  pf  the  court. 

Mr.  Andrew  T.  McReynolds,  for  appellants: 

Grand  River  is  a  domestic  stream,  and  not 
a  navigable  water  of  the  United  States.  These 
navisation  laws  only  require  vessels  propelled 
in  whole  or  in  part  by  steam,  navigatixur  the 
waters  of  the  United  States,  to  be  licensed,  etc. 

In  the  case  of  Wilson  v.  The  B.  B.  Creek 
Marsh  Co.  2  Pet.  250,  the  court  said  that  the 
stopping  of  the  navigation  of  the  creek  was  a 
proper  exercise  of  the  power  of  the  State,  un- 
less it  was  in  contravention  of  some  law  of 
commerce,  and  that  Congress  had  passed  no 
such  Act. 

I  refer  to  the  case  of  Veazie  v.  Moor,  14  How. 
568,  which  arose  on  the  Penobscot  River,  in 
the  State  of  Maine.  That  river  is  entirely 
within  that  State.  It  was  held,  in  that  case, 
that  a  license  to  carry  on  the  coasting  trade 
did  not  authorize  a  vessel  to  navigate  the  up- 
per waters  of  that  river,  the  State  having  en- 
tire control  over  that  river,  as  the  law  then 
existed. 

I  also  refer  to  the  Passaic  Bridges  case  (re- 
ported in  App.  XVI.  799). 

The  f ramers  of  the  Constitution  supposed  the 
State  would  be  best  able  to  establish  all  neces- 
sary regulations  for  such  commerce,  and  all 
proper  police  regulations  for  such  highways. 
They  have  not  authorized  Congress  to  interfere, 
and  Congress  has  never  done  so  by  attempting 
to  subject  this  stream  to  regulations  specially 
applicable  to  it.  The  case  falls  strictly  with- 
in that  of  Veazie  v.  Moor,  14  How.  5C9. 

This  steamer  was  engaged  exclusively  in  do- 
mestic trade.  If  not,  there  is  no  such  thing  as 
the  domestic  trade  of  a  State,  and  Congress 
may  take  jurisdiction  of  the  whole  commerce 
of  the  country. 

The  railroads  entirely  with  a  State,  which 
transport  bags  of  grain  or  barrels  of  fruit  des- 
'tined  eventually  for  a  distant  market,  may  be 
subjected  to  congressional  police  regulations. 

Mr.  Amos  T.  Akerman,  Atty-Gen.,  for  ap- 
pellee: 

The  common  law  doctrine  as  to  the  naviga- 
bility of  waters  has  no  application  to  this 
country.  The  true  rule  is  the  navigable  ca- 
pacity of  the  stream. 

The  Genesee  Chief,  12  How.  457;  The  Mag- 
inolia,  20  How.  296,  15  L.  ed.  909;  Hine  v. 
Trevor,  4  Wall.  555,  18  L.  ed.  451. 

Grand  River,  on  which  the  steamer  Daniel 
Ball  was  employed,  is  a  navi^ble  stream,  from 
its  junction  with  Lake  Michigan  as  far  up  as 
Grand  Rapids  at  least. 

The  stream  must  not  only  be  navigable,  but 
also  be  one  over  which  commerce  is  or  may  be 
carried  on  between  different  States  or  with  for- 
eign nations;  inasmuch  as  those  statutes  seetn 
to  be  founded  upon  Art.  1,  sec.  8,  of  the  Consti- 
tution, conferring  upon  Congress  power  "To 
regulate  commerce  with  foreign  nations  and 
tunong  the  several  States"  (see  U.  S.  v.  The 
James  Morrison,  1  Newb.  241;  also  Gray  v. 
Clinton  Bridge,  16  Am.  Law  Reg.  O.  S.  152), 
and  should  be  construed  to  be  only  oo -extensive 
therewith.  Yet  it  sufficiently  appears,  from 
the  facts  in  the  case,  that  goods,  wares  and 
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merchandise,  destined  and  marked  for  porta> 
and  places  in  States  other  than  that  in  which 
they  were  shipped,  have  been  transported  over 
Grand  River,  thus  making  that  river,  in  reality, 
a  channel  of  interstate  commerce. 

The  fact  that  the  river  lies  wholly  within  the 
territorial  limits  of  a  single  State,  ia  imma- 
terial. 

Waring  v.  Clarke,  5  How.  441;  Gilman  v. 
Phil.  3  WaU.  713,  18  L.  ed.  96. 

When  a  commodity  has  commenced  to  move 
as  an  article  of  trade  or  traffic  between  a  place 
in  one  State  and  a  place  in  another  State,  it 
denotes  commerce  between  the  States,  and  the 
means  employed  in  moving  it  from  place  to 
place,  over  every  part  of  the  entire  line,  ia  an 
employment  in  that  commerce. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  Act  of  July  7,  1838,  5  Stat,  at  L.  304, 
provides,  in  its  2d  section,  that  it  shall  not 
be  lawful  for  the  owner,  master  or  captain  of 
any  vessel  propelled  in  whole  or  in  part  by 
steam,  to  transport  any  merchandise  or  pas- 
seni^ers  upon  the  bavs,  lakes,  rivers  or  other 
navigable  waters  of  the  United  States,  after  the 
first  of  October  of  that  year,  without  first  hav- 
ing obtained  from  the  proper  officer  a  license 
under  existing  laws;  that  for  every  violation  of 
this  enactment  the  owner  or  owners  of  the  ves- 
sel shall  forfeit  and  pay  to  the  United  States 
the  sum  of  $500;  and  that  for  this  sum  the 
vessel  engaged  shall  be  liable,  and  may  be 
seized  and  proceeded  against  summarily  by 
libel,  in  the  District  Court  of  the  United  SUtes. 

The  Act  of  August  30,  1852,  10  Stat  at  L^ 
61,  which  is  amendatory  of  the  Act  of  July  7, 
1838,  provides  for  the  inspection  of  vessels  pro- 
pelled in  whole  or  in  part  by  steam,  and  carry- 
ing passengers,  and  the  delivery  to  the  collect- 
or of  the  district  of  a  certificate  of  such  In- 
spection, before  a  license,  register  or  enroll- 
ment under  either  of  the  Acts,  can  be  granted ; 
and  declares  that  if  any  vessel  of  this  kind  is 
navigated,  with  passengers  on  board,  without 
complying  with  the  terms  of  the  Act,  the  own- 
ers of  the  .vessel  shall  be  subject  to  the  penal- 
ties prescribed  by  the  2d  section  of  the  Act  of 
1838. 

In  March,  1868,  The  Daniel  Ball,  a  Teasel 
propelled  by  steam,  of  one  hundred  and  twen- 
ty-three tons  burden,  was  engaged  in  navigat- 
ing Grand  River,  in  the  State  of  Michigan,  be- 
tween the  cities  of  Grand  Rapids  and  Grand 
Haven,  and  in  the  transportation  of  merchan- 
dise and  passengers  between  those  places,  with- 
out having  be^  inspected  or  licensed  under 
the  laws  of  the  United  States;  and  to  recover 
the  penalty  provided  for  want  of  such  Inspec- 
tion and  license,  the  present  libel  was  filed. 

*The  libel,  as  amended,  describes  Grand.  [*559 
River  as  a  navigable  water  of  the  United 
States;  and  in  luldition  to  the  employment 
stated  above  alleges  that  in  such  employment 
the  steamer  transported  merchandise  dipped 
on  board  of  her,  destined  for  ports  and  pUces 
in  States  other  than  the  State  of  Michigan,  and 
was  thus  engaged  in  commerce  between  the 
States.  The  answer  of  the  owners  who  ap- 
peared in  the  case  admits  substantially  the 
employment  of  the  steamer  as  alleged,  but  seta 
up  as  a  defense  that  Grand  River  is  not  a  navi- 
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^able  water  of  the  United  States,  and  that  the 
ateamer  was  engaged  solely  in  domesic  trade 
•and  commerce,  and  was  not  engaged  in  com- 
merce between  two  or  more  States,  or  in  any 
trade,  by  reason  of  which  she  viAs  subject  to 
the  navigation  laws  of  the  United  States,  or 
^as  required  to  be  ins^ted  and  licensed. 

it  was  admitted  by  stipulation  of  the  parties 
that  the  steamer  was  employed  in  the  naviga- 
tion of  Grand  River  between  the  cities  of 
Grand  Rapids  and  Grand  Haven,  and  in  the 
transportation  of  merchandise  and  passengers 
between  those  places;  that  she  was  not  enrolled 
and  licensed  for  the  coasting  trade;  that  some 
of  the  goods  she  shipped  at  Grand  Rapids  and 
carried  to  Grand  Haven  were  destined  and 
marked  for  places  in  other  States  than  Mich- 
i^n;  and  that  some  of  the  goods  which  she 
shipped  at  Grand  Haven  came  from  other 
States  and  were  destined  for  places  within  that 
State. 

It  was  bXbo  admitted  that  the  steamer  was  so 
constructed  as  to  draw  only  two  feet  of  water, 
and  was  incapable  of  navigating  the  waters  of 
Lake  Michigan ;  that  she  was  a  common  carrier 
between  the  cities  named,  but  did  not  run  in 
connection  with  nor  in  continuation  of  any  line 
of  steamers  or  vessels  on  the  lake,  or  any  line 
of  railway  in  the  State,  although  thete  were  va- 
rious lines  of  steamers  and  other  vessels  run- 
ning from  places  in  other  States  to  Grand 
Haven,  carrying  merchandise,  and  a  line  of 
railway  was  running  from  Detroit,  which 
touched  at  both  the  cities  named. 

The  district  court  dismissed  the  libel.  The 
560*]  circuit  court  ^reversed  this  dicision,  and 
^ve  a  decree  for  the  penalty  demanded. 

From  this  decree  the  case  is  brought,  by  ap- 
peal, to  this  court. 

Two  questions  are  presented  in  this  case  for 
•our  determination. 

First:  whether  the  steamer  was  at  the  time 
-designated  in  the  libel  engaged  in  transporting 
merchandise  and  passengers  on  a  navigable 
water  of  the  United  States  within  the  mean- 
ing of  the  Acts  of  Congress;  and, 
563*]  ^Second:  whether  those  Acts  are  appli- 
•cable  to  a  steamer  engaged  as  a  common  car- 
rier between  places  in  the  same  State,  when  a 
portion  of  the  merchandise  transported  by  her 
is  destined  to  places  in  other  States,  or  comes 
from  places  without  the  State,  she  not  running 
in  connection  with  or  in  continuation  of  anv 
line  of  steamers  or  other  vessels,  or  any  rail- 
way line  leading  to  or  from  another  State. 

tlpon  the  first  of  these  questions  we  enter- 
tain no  doubt.  The  doctrine  of  the  common 
law  as  to  the  navigability  of  waters  has  no  ap- 
plication in  this  country.  Here  the  ebb  and 
flow  of  the  tide  do  not  constitute  the  usual  test, 
4LS  in  England,  or  any  te^t  at  all  as  to  tue 
navififability  of  waters.  T^ere  no  waters  arc 
navigable  in  fact,  or  at  least  to  any  consider- 
4ible  extent,  which  are  not  subject  to  the  tide, 
and  from  this  circumstance  tide-water  and 
naviirahle  water  there  signify  substantially  the 
sT'Mf^  thin'r.  But  in  this  country  the  case  is 
wit?rly  different.  Some  of  our  rivers  are  as 
Ti.ivJsrnhle  for  many  hundreds  of  miles  above 
ns  thvy  are  below  the  limits  of  tide- water,  and 
mtv"^  rf  thein  are  navigable  for  great  distances 
y-  InrTc  vessel^  which  are  not  even  affected  by 
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the  tide  at  any  point  during  their  entire 
length.  Genesee  Chief,  12  How.  467;  The  Hine 
V.  Trevor,  4  Wall.  666,  18  L.  ed.  461.  A  differ- 
ent test  must,  therefore,  be  applied  to  deter- 
mine the  navigability  of  our  rivers,  and  that  is 
found  in  their  navigable  capacity.  Those  rivers 
must  be  regarded  as  public  navigable  rivers 
in  law  which  are  navigable  in  fact.  And  they 
are  navigable  in  fact  when  they  are  used,  or  are 
susceptible  of  being  used,  in  their  ordinary  con- 
dition, as  highways  for  commerce,  over  which 
trade  and  travel  are  or  may  be  conducted  in  the 
customary  modes  of  trade  and  travel  on  water. 
And  they  constitute  navigable  waters  of  the 
United  States  within  the  meaning  of  the  Acts 
of  Congress,  in  contradistinction  from  the  navi- 
gable waters  of  the  States,  when  they  form  in 
their  ordinary  condition  by  themselves,  or  by 
uniting  with  other  waters,  a  continued  hi^h- 
wiiy  over  which  commerce  is  or  may  be  earned 
on  with  other  States  or  foreign  countries  in  the 
customanr  modes  in  which  such  commerce  is 
conducted  by  water. 

*lf  we  apply  this  test  to  Grand  River,  [*564 
the  conclusion  follows  that  it  must  be  regarded 
as  a  navigable  water  of  the  United  States.' 
From  the  conceded  facts  in  the  case  the  stream 
is  capable  of  bearing  a  steamer  of  one  hundred 
and  twenty-three  tons  burden,  laden  with  mer- 
chandise and  passengers,  as  far  as  Grand 
Rapids,  a  distance  of  forty  miles  from  its 
mouth  in  Lake  Michigan.  And  by  its  junction 
with  the  lake  it  forms  a  continued  highway  for 
commerce,  both  with  other  States  and  with 
foreign  countries,  and  is  thus  brought  under 
the  direct  control  of  Congress  in  the  exercise  of 
its  commercial  power. 

That  power  authorizes  all  appropriate  legis- 
lation for  the  protection  or  advancement  of 
either  interstate  or  foreign  commerce,  and  for 
that  purpose  such  legislation  as  will  insure  the 
convenient  and  safe  navigation  of  all  the  navi- 
gable waters  of  the  United  States,  whether  that 
legislation  consists  in  requiring  the  removal  of 
olwtructions  to  their  use,  in  prescribing  the 
form  and  size  of  the  vessels  employed  upon 
them,  or  in  subjecting  the  vessels  to  inspection 
and  license,  in  order  to  insure  tiieir  proper  con- 
struction and  equipment.  "The  power  to  reg- 
ulate commerce,^  tnis  court  said  in  Gilman  r. 
Phila.  3  Wall.  724,  18  L.  ed.  99,  "comprehends 
the  control  for  that  purpose,  and  to  the  extent 
necessary,  of  all  navigable  waters  of  the  United 
States  which  are  accessible  from  a  State  other 
than  those  in  which  they  lie.  For  this  purpose 
they  are  the  public  property  of  the  Nation,  and 
subject  to  all  the  requisite  legislation  of 
Congress." 

But  it  is  contended  that  the  steamer,  Daniel 
Ball,  was  only  engaged  in  the  internal  com- 
merce of  the  State  of  Michigan,  and  was  not, 
therefore,  required  to  be  inspected  or  licensed, 
even  if  it  be  conceded  that  Grand  River  is  a 
navigable  water  of  the  United  States;  and  this 
brings  us  to  the  consideration  of  the  second 
question  presented. 

There  is,  undoubtedly  an  internal  commerce 
which  is  subject  to  the  control  of  the  States. 
The  power  delegated  to  Congress  is  limited  to 
commerce  "among  the  several  States," 
•with  foreign  nations*  and  with  the  [^56$ 
Indian  tribes.    This  limitation  necessarily  ex« 
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eludes  flrom  federal  control  all  commerce  not 
thus  designated  and,  of  course,  that  commerce 
which  is  carried  on  entirely  within  the  limits  of 
a  State,  and  does  not  extend  to  or  affect  other 
States.  Gibbons  v.  Q^en,  9  Wheat.  104.  In 
this  case  it  is  admitted  that  the  steamer 
was  engaged  in  shipping  and  transporting, 
down  Grand  Riyer,  goods  destined  and  marke*! 
for  other  States  thui  Michigan,  and  in  receiv- 
ing and  transporting  up  the  river  goods 
brought  within  the  State  from  without  its 
limits;  but  inasmuch  as  her  agency  in  the 
transportation  was  entirely  within  the  limits 
of  the  State,  and  she  did  not  run  in  connection 
with,  or  in  continuation  of,  any  line  of  vessels 
or  railway  leading  to  other  States,  it  is  con- 
tended that  she  was  engaged  entirely  in  do- 
mestic conmierce.  But  tUs  conclusion  does 
not  follow.  So  far  as  she  was  employed  *in 
transporting  goods  destined  for  other  States,  or 
goods  brought  from  without  the  limits  of  Michi- 
gan and  destined  to  places  within  that  State, 
she  was  engaged  in  commerce  between  the 
States,  and  however  limited  that  conmierce 
may  have  been,  she  was,  so  far  as  it  went, 
subject  to  the  legislation  of  Congress.  She  was 
employed  as  an  instrument  of  that  commerce; 
for  whenever  a  commodity  has  begun  to  move 
as  an  article  of  trade  from  one  State  to  another, 
c(»nmerce  in  that  c<Hnmodity  beween  the  States 
has  commenced.  The  fact  that  several  differ- 
ent and  independent  agencies  are  employed  in 
transporting  the  commodity,  some  acting  en- 
tirely in  one  State,  and  some  acting  through 
two  or  more  States,  does  in  no  respect  affect 
the  character  ol  the  transaction.  To  the  extent 
in  which  each  agency  acts  in  that  transporta- 
tion, it  is  subject  to  the  regulation  of  Congress. 

It  is  said  that  if  the  position  here  asserted 
be  sustained,  there  is  no  such  thing  as  the  do- 
mestic trade  of  a  State;  that  Congress  may 
take  the  entire  control  of  the  commerce  of  the 
obuntry,  and  extend  its  regulations  to  the 
railroads  within  a  State  on  which  grain  or  fruit 
is  transported  to  a  distant  market. 
566*]  *We  answer  that  the  present  case  relates 
to  transportation  on  the  navigable  waters  of 
the  United  States,  and  we  are  not  called  upon 
to  express  an  opinion  upon  the  power  of  Con- 
gress over  interstate  commerce  when  carried 
on  by  land  transportation.  And  we  answer 
further,  that  we  are  unable  to  draw  any  clear 
and  distinct  line  between  the  authority  of  Con- 
gress to  regulate  an  agency  employed  in  com- 
merce between  the  States,  when  that  agency  ex- 
tends through  two  or  more  States,  and  when 
it  is  confined  in  its  action  entirely  within  the 
limits  of  a  single  State.  If  its  authority  does 
•not  extend  to  an  agency  in  such  commerce 
when  that  agency  is  confined  within  the  limits 
of  a  State,  its  entire  authority  over  interstate 
commerce  may  be  defeated.  Several  agencies 
combining,  each  taking  up  the  commodity 
transported  at  the  boundary  line  at  one  end  of 
a  State,  and  leaving  it  at  the  boundary  line  at 
the  otber  end,  the  federal  jurisdiction  would  be 
entirely  ousted,  and  the  constitutional  provi- 
sion would  become  a  dead  letter. 

We  perceive  no  error  in  the  record,  and  th^ 
decree  of  the  Circuit  Court  must  be  affirmed. 
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*JOHN  DOE,  ex  dem.  MARY  A.        ["sza 
BROBST,  Plff.  in  £rr.« 

V. 

RICHARD   ROE,   with   notice    to    John     P» 

Brock  et  al. 

(See  S.  C.  ''Brobst  v.  Brock,"  10  WalL  519- 

537.) 

Sufficient  defenses  in  ejectment — new  trial,, 
when  denied — mortgage,  what  is — righta  of 
mortgagee — presumption — mortgage  sale — re- 
demption— bill  in  equity,  proper  remedy. 

Where  the  court  below,  in  an  action  of  eject- 
ment, ruled  two  defenses  sufUclent,  and  the  ruling 
was  correct.  It  Is  not  material  wbst  may  bave  beea 
the  instruction  given  to  tbe  Jurj  respecting  otber 
parts  of  tbe  case. 

Tbis  court  will  not.  In  such  case,  reverse  tbe 
Judgment  in  favor  of  defendsnt,  and  send  tbt 
case  back  for  a  new  trial,  if  it  be  certain  tbat  the* 
plaintiff  cannot  recover  in  tbe  action. 

A  mortgage,  as  between  tbe  parties  to  tbe  in- 
strument or  their  privies,  is  a  grant  which  oper- 
ates to  transmit  tbe  legal  title  to  tbe  mortgagee^ 
and  leaves  tbe  mortgagor  only  a  right  to  redeem. 

Tbe  mortgagee,  after  breacb  of  tbe  condltkHU 
may  enter  or  maintain  ejectment  for  tbe  land. 
And  having  entered,  be  cannot  be  dispossessed  by 
tbe  mortgagor,  so  long  as  tbe  mortgage  continues 
in  force. 

Wbere  one  has  a  right  to  enter  only  In  virtue 
of  tbe  mortgage  of  wbTcb  be  was  assignee,  it  is  a 
legal  presumption  that  bis  entry  wss  in  rlgbt  of 
It,  snd  under  color  of  bis  title,  and  be  acquired 
possession  to  tbe  extent  of  tbe  mortgage  deed. 

An  irregular  or  void  Judicial  sale,  made  at  tbe 
Instance  of  a  mortgagee,  passes  to  tbe  purcbaser 
all  tbe  rights  of  a  mortgagee,  as  sucb,  had. 

As  a  general  rule,  a  mortgagor,  after  bis  mort- 
gagee has  been  in  possession  twenty  years,  cannot 
be  beard  in  advancing  a  claim  to  redeem ;  it  is  pre- 
sumed be  bas  released  bis  equity. 

Tbe  only  remedy  for  a  mortgagor  or  bis  ss- 
slgnee,  sfter  payment  of  tbe  debt,  if  tbe  mort- 
gagee, having  entered  for  condition  broken,  re- 
fuses to  rellnqulsb  possession  of  tbe  mortgaged 
premises,  is  by  bill  in  equity. 

[No.  12.] 

Argued  Dec.  13,  1870.    Decided  Jan.  30,  187L 

[N  ERROR  to  the  Circuit  court  of  the  United 
States  for  the  Eastern  District  of   Penn- 
bylvania. 

The  plaintiff  in  error  brought  an  action  of 
ejectment  in  the  court  below,  for  lands  in  the 
State  of  Pennsylvania.  Judgment  having  been 
rendered  for  the  defendants,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  R.  J.  Brent,  Crittenden  and  Geo. 
W.  Woodward,  for  plaintiff  in  error: 

The  proceedings  by  way  of  scire  facias  sur 
mortgage  have  not  operated  to  transfer  any 
title  to  the  purchasers  thereunder,  who  are  tbe 
defendants  m  error. 

By  these  proceedings  it  appears  that  no 
scire  facias  issued  until  Nov.  3,  1825. 

At  that  date  Michael  Brobst,  to  whom,  and 
to  whose  terre-tenants,  the  writ  issued,  was 
dead. 

Here  then  is  a  scire  facias  issued  in  182& 
against  a  dead  man  and  his  terre-tenants.  Such 
a  writ  was  void  on  general  principles;  but  if 
not,  it  is  unwarrant^  bv  the  Act  of  Pennsyl- 
vania, which  requires  the  sci.  fa.  sur  mort- 
gage to  issue  against  the  mortgagor,  his  hein^ 
executors,  etc. 

Act  of  1705,  sec.  6;  Purd.  Dig.  234,  sec  100; 
Dunl.  Dig.  61,  52. 

It  might  be  sufficient,  if  acrainst  his  execu- 
tors and  administratots.    2  Whart.  365. 
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There  is  no  provision  of  law  which  author- 
ized a  scire  facias  sur  mortgage  ag.;inst 
Michael  Brobst,  with  notice  to  his  terre-ten- 
ants, as  was  attempted  in  this  case.  It  must 
be  against  executors,  etc.,  of  deceased.  1 
Watts,  411. 

Before  the  Act  of  1705,  sec.  0,  the  only  rem- 
edy of  a  mortgage  was  by  ejectment.  12  Serg. 
&  R.  242. 

It  would  teems  to  result  that  where  a  pur- 
chaser claims  by  title  derived  from  a  scire 
facias  sur  mortgage  he  must  show  that  the 
proceedings  were  substantially  authorized  by 
the  legislative  Act.  Under  this  Act,  the  terre- 
tenant  need  not  be  made  a  party.    1  Watts,  491. 

A  return  '*nihir  might  have  been  deemed 
service,  so  as  to  authorize  a  sale;  but  there  is 
no  such  return. 

There  does  not  seem  to  have  been  any  judg- 
ment entered  on  the  return  of  this  writ,  that 
the  plaintiff  may  have  execution,  as  expressly 
required  by  the  6th  section  of  the  above  Act, 
except  the  dodcet  entry  of  judgment. 

It  is  also  clear  that  the  sheriff  did  not  levy 
on  or  seize  the  property  as  required  by  this 
writ,  and  by  the  6th  section  of  the  Act  of 
1705;  but  without  any  levy  or  seizure  what- 
ever, sold  the  property.  Mar.  22,  1828.  Dunl. 
Dig.  52. 

Here  then  is  a  void  sale  by  the  sheriff,  who 
had  never  seized  or  levied  on  the  property  sold. 

1  Miles,  286;  2  Wils.  &  S.  289. 

The  scire  facias  was  only  issued  in  1825,  and 
served  on  Jacob  Rodeberger  as  terre-tenant  in 
same  year,  at  which  date  John  Brobst,  the  pur- 
chaser, was  absent  from  the  State. 

As  to  him  or  the  mortgagor,  the  return 
should  have  been  "nihil.''  After  alienation, 
the  mortgagor  cannot  waive  the  requirement 
of  law. 

Elkenton  v.  Fithion,  1  Troub.  ft  H.  Pr.  570. 

There  is  nothing  to  show  that  Rodeberger 
was  more  than  a  naked  tenant.  A  terre-tenant 
who  is  to  be  served,  must  be  one  who  owns  the 
lands  by  contract  with  the  mortgagor;  and 
that  was  John  Brobst,  the  alienee,  who  should 
have  been  defendant  and  served,  or  returned 
•*nihil."    16  Serg.  ft  R.  432. 

The  return  should  show  of  what  lands  he  was 
terre-tenant.    5  Watts,  300. 

The  Act  of  1705,  section  6,  requires  the  sci. 
fa.  and  judgment  to  justify  execution. 

Dunl.  Dig.  51 ;  4  Whart.  423. 

The  sci.  fa.  is  in  rem  and  a  mode  of  fore- 
closure strictissimi  juris. - 

Purd.  Dig.  234;  sec.  100,  and  notes;  Ran- 
som V.  Williams,  2  Wall.  318,  17  L.  ed.  804;  2 
Hill.  Mortgage,  etc.  47;  5  Md.  164;  7  Harr. 
83. 

If  80,  there  was  no  seizure  of  the  thing  sold. 

These  cases  decide: 

1.  That  as  the  judgment  on  sci.  fa.  sur  mort- 
gage is  to  sell  the  land  described  in  sci.  fa.  the 
writ  must  clearly  describe  it  and  there  must  be 
•  judgment,  or  the  defect  is  not  cured  by  sher- 
iff's deed. 

2.  That  irregularities  in  this  proceeding 
avoid  the  sale,  and  they  are  unlike  irregiilari- 
ties  in  personal  suits,  and  are  not  cured  by 
sheriff's  deed  acknowledged  in  court. 

3.  The  sci.  fa.  can  only  be  brought  where 
iands  lie,  and  if  no  personal  service,  there 
must  be  two  nihils.    2  Wliart.  7. 

10  Wall. 


One  nihil  return  might  support  the  sale.  7 
Serg.  ft  R.  279. 

Here  the  only  service  professes  to  be  on  Jacob 
Rodeberger,  a  terre-tenant,  and  there  is  no  re- 
turn of  nihil,  or  service  on  Michael  Brobst  or 
his  tenants,  or  on  John  Brobst,  his  alienee, 
which  is  clearly  illegal.  Cowan  v.  Getty,  5 
Watts,  531. 

Upon  these  facts  the  sale  was  void  so  far 
as  John  Brobst,  the  alienee,  was  concerned.  5 
Watts,    535. 

The  sci.  fa.  is  said  to  be  a  substitute  for 
foreclosure,  and  stands  in  legal  effect  the  same 
as  a  foreclosure  suit  in  equity  would.  8 
Watts,  152. 

If  this  be  so,  it  is  clear  that  the  mortgagor 
could  not  be  forclosed  without  service  of  proc- 
ess on  him,  in  the  case  of  a  bill  to  foreclose. 

As  Rodeberger  stated  that  he  was  holding 
under  Boyer,  who  claimed  to  be  the  equitable 
assignee  of  the  mortgage,  his  scire  facias  might 
just  as  well  have  been  served  on  himself  as  on 
his  own  tenant. 

Here  the  sheriff  returned  simply  that  he  sold 
after  public  notice,  and  ignores  personal  service. 

The  Supreme  Court  held  that  there  is  no  pre- 
sumption of  notice,  and  xt  must  be  proved  where- 
jurisdictional.    Ransom  v.  Williams,  supra. 

The  defendants,  so  far  as  the  Wood  mort- 
gage is  concerned,  do  not  claim  as  assignees  of 
Boyer  or  of  the  mortgage,  but  only  under  the 
sale  made  by  the  sheriff  to  Frailey,  under  pro- 
ceedings to  foreclose  that  mortgage  on  25 
tracts,  in  which  proceedings  there  was  no  serv- 
ice of  the  scire  facias  on  any  terre-tenant  of 
the  Deborah  Grant  tract,  or  any  other  person 
interested  therein. 

Messrs.  George  W.  Biddle  and  Brock,  for 
defendants  in  error: 

It  has  been  decided  in  Pennsylvania  that  the 
entry  of  judgment  in  a  sci.  fa.  on  a  mortgage, 
after  one  return  of  nihil  habet,  cannot  affect  thi* 
competency  of  a  judgment  or  of  the  sheriff*s 
sale  upon  it,  when  offered  in  evidence  in  anoth- 
er suit.    Allison  v.  Rankin,  7  Serg.  ft  R.  269. 

It  is  at  best  an  irregularity  which  might 
make  the  judgment  reversible  on  error. 

So,  also,  in  Feger  v.  Keefer,  6  Watts,  297,  in 
which  the  judgment  on  which  the  sale  was 
made  was  decided  to  be  void  in  the  preceilinc: 
case  of  Feger  T.  Kroh.  6  Watts,  294,  yet  the  title 
to  the  purchaser  under  the  sale  was  held  good. 

But  the  judgment  on  this  Wood  mortgage 
was  merely  erroneous,  and  not  void. 

The  proceeding  was  not  upon  an  original 
cause  of  action,  but  upon  that  which  was  thp 
equivalent  of  the  record  of  the  court,  namely: 
a  mortgage  acknowledged  and  recorded  and  al- 
ready a  lien  on  the  defendant's  property. 

The  writ  of  scire  facias  was  substantially 
mesne  process,  and  required  no  personal  service. 

In  Warden  v.  Tainter,  4  Watts,  277,  the 
court  says:  "But  is  it  necessary  that  the  court 
should  have  jurisdiction  of  the  person  in  a  pro- 
ceeding by  scire  facias  upon  a  mortgage?  If  it 
be,  then  I  apprehend  that  many  judgments  and 
Bales  of  mortgaged  land  made  under  them,  that 
have  hitherto  been  considered  valid,  or  void." 

We  have  also  the  additional  fact  apparent, 
that  before  this  judgment  was  entered,  the 
sheriff  had  gone  upon  the  land  to  look  for  the 
mortga&^or,  for  the  purpose  of  serving  a  writ 
upon  him. 
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The  judgment  was,  therefore,  valid  to  sus- 
tain a  sale  made  under  it. 

Hie  judgment  entered  in  this  proceeding 
•cannot  be  attacked  in  this  court. 

No  judgment  of  a  court  having  jurisdiction 
ot  the  matter  can  be  attacked  collaterally  in 
another  court. 

Campbell  v.  Kent,  8  Penr.  &  W.  80;  see 
4ilso,  Bauer's  Appeal,  5  Watts  &  S.  474,  and 
the  cases  there  cited;  Hiester  v.  Fortner,  2 
Binn.  47;  Hartman  ▼.  Qgbom,  64  Pa.  122; 
Boyd  ▼.  Miller,  52  Pa.  431 ;  Miller  y.  Milf ord, 
2  Serg.  &  R.  35;  Roemer  v.  Denig,  18  Pa.  484; 
Lowber's  Appeal,  8  Watts  &  S.  389. 

No  attempt  is  made  b^  him  or  his  heirs  nor 
\>j  his  alienee,  in  all  this  period,  either  to  re- 
view the  proceeding  or  to  impeach  it  in  any 
way,  or  to  enter  upon  the  mortgaged  land,  or 
to  pav  the  taxes  upon  it,  or  to  exercise  any 
«ct  of  dominion  or  ownership  over  it. 

At  the  end  of  twenty  years,  the  right  of  a 
mortgagor  to  redeem,  or  against  a  mortgagee 
claiming  to  be  in  possession,  is  barred.  Their 
right,  therefore,  to  redeem  now  is  gone. 

In  the  case  of  Slicer  v.  Bk.  16  How.  571, 
•on  a  Question  of  the  right  of  mortgagors  to  re- 
deem land  which,  by  improvements  and  the 
seneral  increase  of  the  value  of  real  estate,  had 
become  of  great  value  the  court  dwells  with 
great  emphasis  upon  this  state  of  thin^.  It 
savs:  "Thirty  years  have  elapsed  since  it  was 
sold  under  the  appearance,  at  least,  oi  judicial 
authority;"  and  cases  are  therein  cited  to  show 
that  twenty  years'  undisturbed  possession, 
without  any  admission  of  holding  under  the 
mortgage,  or  treating  it  as  a  mortgage  during 
that  period,  is  a  bar  to  a  bill  to  redeem. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

Much  of  the  very  elaborate  argument  ad- 
•dressed  to  us  on  behalf  of  the  plaintiff  in  error 
was  directed  to  the  consideration  of  questions 
-not  necessary  to  the  decision  of  this  case. 
Whether  the  judgment  in  the  scire  facias  up- 
on the  mortgage  was  absolutely  void,  or  only 
irregular,  we  are  not  called  upon  now  to  deter- 
mine, for  on  the  trial  of  the  case  in  the  court 
l>elow  no  effect  was  allowed  to  it.  •  The*  learned 
Judge  who  presided  at  the  trial  did  not  rule 
that  the  juagment  was  valid,  or  that  the  sale 
made  under  it  devested  the  equity  of  redemp- 
tion of  the  mortgagor,  or  of  John  Brobst,  to 
whom  the  equity  had  been  conveyed.  It  is  true 
the  defendant  set  up  that  he  had  acquired 
title  under  that  sale  and,  had  that  been  his 
<only  defense,  it  would  be  necessary  to  consider 
whether  it  was  sufficient  to  extinguish  the 
equity  of  redemption.  But  there  were  several 
•other  defenses,  two  of  which  the  court  below 
ruled  sufficient  to  protect  the  defendant  in  his 
possession.  If  the  ruling  was  correct,  or  if 
either  of  these  defenses  was  perfect,  it  matters 
not  what  may  have  been  the  instruction  given 
to  the  jury  respecting  other  parts  of  the  case. 
It  would  be  idle  to  reverse  the  jud«fment  and 
send  the  case  back  for  a  new  trial  if  it  be  cer- 
tain that  thp  plaintiff  cannot  r«*covpr  in  the 
action.  In  Greenleaf  v.  Birth,  5  Pet.  135,  it 
was  stated  to  be  "a  general  rule  that  where 
there  are  various  bills  of  exceptions  filed  ac- 
•cording  to  the  local  practice,  if,  in  the  progress 
of  fhe  cause,  the  matters  of  any  of  those  ex- 
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ceptions  become  wholly  immaterial  to  the  mer- 
its as  they  are  finally  made  out  at  the  trial, 
they  are  no  longer  assignable  as  error,  how- 
ever they  may  have  been  ruled  in  the  court  be- 
low. There  must  be  some  injury  to  the  party  to 
make  the  matter  generally  assignable  as  error.^ 
So  in  Campbell  v.  Pratt,  2  Pet.  354,  the  court 
refused  *to  reverse  a  decree  of  the  cir-  [*sa9 
cuit  court,  although  an  error  had  been  com- 
mitted, as  no  benefit  could  result  to  the  ap- 
pellant from  the  reversal. 

Without  noticing,  therefore,  for  the  present 
at  least,  the  particular  exceptions  taken  in 
the  court  below,  we  proceeded  to  inquire  wheth- 
er the  record  exhibits  any  insuperable  obstacle 
to  the  plaintiff's  recovery  in  this  action.  Both 
parties  claim  under  Michael  Brobst,  who,  on 
the  27th  day  of  September,  1816,  became  the 
owner  of  one  undivided  fourth  part  of  twenty- 
five  adjoining  tracts  of  land,  of  which  the  tract 
now  in  controversy  was  a  part.  The  whole 
body  was  then,  and  during  many  years  there- 
after, wild,  uncultivated  and  uninhabited. 
While  thus,  the  owner,  Michael  Brobst,  on  the 
sixth  day  of  March,  1817,  mortgaged  his  inter- 
est in  the  entire  body  of  lands  U>  Samuel  Wood 
to  secure  the  payment  of  fifteen  hundred  dol- 
lars, with  interest,  on  the  first  day  of  April, 
1821.  This  mortgage,  by  subsequent  assign- 
ments made  in  the  same  year,  became  the  prop- 
erty of  Boyer.  On  the  15th  of  May,  1817, 
after  the  execution  of  the  mortgage,  Michael 
Brobst  conveyed  his  remaining  interest  in  the 
lands  to  John  Brobst  in  fee,  who  does  not  ap- 
pear ever  to  have  made  any  entry  upon  them, 
or  to  have  claimed  possession  prior  to  his  deaths 
which  occurred  in  1861.  It  is  as  an  heir  and 
devisee  of  John  Brobst  that  the  lessor  of  the 
plaintiff  claims.  The  defendants  claim  under 
Samuel  Wood,  the  mortgagee,  through  Jacob 
K.  Boyer,  the  assignee  of  the  mortgage.  They 
also  set  up  several  other  titles,  which  it  is  not 
necessary  now  to  notice.  It  thus  appears  that 
what  John  Brobst  acquired  by  the  deed  of 
Michael  Brobst  to  him  was  only  an  equity  of 
redemption.  As  between  his  grantor  and  Sam- 
uel Wood,  or  Samuel  Wood's  assignees,  the 
legal  title  was  then  in  the  latter,  and  so  it 
continued  notwithstanding  the  conveyance  of 
the  equity  of  redemption  to  John  Brobst. 

It  is  true  that  a  mortgage  is,  in  substance, 
but  a  security  for  a  debt,  or  an  obligation,  to 
which  it  is  collateral.  As  between  the  mort- 
gagor and  all  others  than  the  mortgagee,  it  is 
a  lien,  a  security,  and  not  an  estate.  But  as 
between  the  parties  to  the  instrument,  or  their 
privies,  it  is  a  grant  •which  operates  to  [•sso 
transmit  the  legal  title  to  the  mortgagee,  and 
leaves  the  mortgagor  only  a  right  to  redeem. 
Formerly,  if  the  condition  was  not  strictly  per- 
formed, the  estate  of  the  mortgagee,  at  first 
conditional,  became  absolute,  and  the  mort- 
gagor's right  to  redeem  was  lost.  The  estate 
or  interest,  thoui^h  defeasible  at  its  inception, 
became  unconditional  on  the  failure  of  the 
mortgagor  to  pay  the  money  secured,  or  ful- 
fill the  condition  at  the  time  appointed  for  per- 
forraancp.  Pow.  Mort.  9,  10;  2  Bl.  Com.  158; 
Litt.  332. 

Courts  of  equity  have  in  modem  times  re- 
lieved against  such  forfeitures  and.  in  favor  of 
a  mortgagor,  have  extended  the  time  for  re- 
demption.   But  such  courts,  as  fully  as  courts 
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of  law,  haye  always  regarded  the  legal  title  to 
be  in  the  mortgagee  until  redemption,  and  bills 
to  redeem  are  entertained  upon  the  principle 
that  the  mortgagee  holds  for  the  mortgagor 
when  the  debt  secured  by  the  mortgage  has 
been  paid  or  tendered.  And  such  is  the  law  of 
Pennsylvania.  There,  as  elsewhere,  the  mort- 
gagee, after  breach  of  the  condition,  may  enter 
or  maintain  ejectment  for  the  land.  And  hav- 
ing entered  he  cannot  be  dispossessed  by  the 
mortgagor  so  long  as  the  mortffage  continues 
in  force.  Applying  these  principles  to  this  case, 
it  is  plain  that  John  Brobst,  having  acquired 
only  an  equity  by  the  deed  from  Michael  Brobst, 
neither  he  nor  his  heirs  can  recover  in  eject- 
ment against  those  in  possession  under  the 
mortgagee  while  the  mortgage  remains  in  ex- 
istence, or  until  there  has  been  a  redemption. 

It  is  true  that  in  the  State  Courts  of 
Pennsylvania  ejectment  may  be  maintained 
upon  an  equitable  title,  but  such  has  never 
been  the  rule  in  the  Federal  Courts.  It  be- 
comes, therefore,  a  material  inquiry  whether 
the  legal  title  which  was  in  Samuel  Wood  has 
ever  been  acquired  by  John  Brobst  or  his  heirs, 
and  also  whether  the  defendants  are  in  pos- 
session under  Wood,  and  by  virtue  of  the  mort- 
gage. It  has  already  been  noticed  that  Boyer 
became  the  assignee  of  the  mortgage  in  1817. 
It  was  assigned  by  Wood  to  Dunn,  and  by 
531  •]  •Dunn  to  Boyer.  The  assignments  were, 
undoubtedly,  sufficient  to  transmit  the  rights 
«nd  estate  of  the  mortgagee.  When  the  debt 
secured  by  the  mortgage  fell  due  in  1821,  no 
effort  was  made  to  redeem,  and  none  has  been 
made  to  the  present  day.  There  is  no  evidence 
that  any  one  was  in  actual  possession  of  the 
lands  before  1821,  or  at  any  time  before  the 
condition  of  the  mortgage  was  broken.  But 
after  that  time  Boyer  had  possession  by  his 
tenant,  Jacob  Koderberger,  who  occupied  a 
house  upon  the  body  of  lands  mortgaged,  cer- 
tainly as  early  as  1825.    In  regard  to  this  there 

15  no  dispute  and  no  contradictory  evidence. 
It  is  true  Roderberger  was  resident  upon  one 
of  the  twenty-five  tracts  which  adjoins  the  tract 
now  in  dispute.  But,  though  for  the  purpose 
of  acquiring  title  from  the  Commonwealth  sev- 
eral patents  were  taken,  they  described  collect- 
ively but  one  tract.  Several  patents  were  re- 
<|uired  under  the  law  of  the  State  when  there 
were,  as  in  this  case,  several  warrants.  The 
warrants  were  each  issued  for  four  hundred 
acres,  and  an  allowance  of  six  per  cent  and  the 
law  required  the  patents  to  follow  the  surveys 
made  on  each  warrant.  The  whole  twenty-five 
tracts  belonged  to  one  person.  They  were  all 
patented  to  Geor^  Grant  on  the  9th  and  10th 
days  of  May,  1816,  and  they  adjoined  each 
other,  so  as  to  constitute  one  tract  or  body. 
Orant  sold  them  together,  as  a  whole,  to 
Thomas  B.  Smith,  who  in  turn  sold  an  un- 
divided fourth  part  of  the  whole  body  to 
Michael  Brobst  by  one  deed.  So  Michael 
Brobst  mortgaged  his  entire  estate  in  the  whole 
to  Wood,  and  conveyed  his  equity  of  redemp- 
tion by  one  deed  to  John  Brobst.  From  the 
beginning  the  entire  body  of  land  was  treated 
as  one  subject  of  grant  or  mortgage,  though 
held  under  several  conveyances.  After  Grant 
became  the  owner  nothing  in  the  title  ever 
separated  the  tracts  before  Boyer  took  posses- 
sion. Having  been  paid  for  originally  by  one 
person,  and  one  warrant  calling  for  another 
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as  an  adjoiner,  it  is  not  probable  the  interior 
lines  of  the  block  were  ever  run.  We  have  not 
the  surveys  before  us,  but  when  surveys  in 
Pennsylvania  are  laid  in  a  block  (that  is,  so 
as  together  to  constitute  One  tract),  under 
warrants  issued  at  the  same  time  *and  [*53a 
calling  for  each  other,  it  is  not  required,  nor  is 
it  usual,  that  the  surveyors  run  more  than  the 
exterior  lines. 

It  is  then  to  be  presumed  that  there  was 
nothing  upon  the  ground  to  distinguish  one 
part  of  the  entire  body  from  any  other  part, 
and  the  mortgage  treated  it  all  as  one  hypothe- 
cation. The  entry  of  Boyer,  therefore,  by  his 
tenant,  Roderbers^er,  upon  any  part  of  this 
large  tract  must  be  held  to  have  been  an  entry 
upon  the  whole,  a  taking  possession  of  the 
whole.  There  is  nothing  in  Ellicott  v.  Pearl. 
10  Pet.  412,  in  conflict  with  this.  On  the  con- 
trary, it  was  there  held,  as  had  been  frequently 
held  before,  that  one,  entering  under  color  of 
title  by  deed,  is  deemed  to  have  taken  posses- 
sion co-extensive  with  the  bounds  of  the  deed, 
that  is,  of  all  the  land  conveyed  by  the  deed, 
if  it  is  not  in  any  adverse  possession.  Here 
Boyer  entered  under  a  deed.  Having  a  right 
to  enter  only  in  virtue  of  the  mortgage  oi 
which  he  was  assignee,  it  is  a  legal  presump- 
tion that  his  entry  was  in  right  of  it,  under 
color  of  his  title,  and  that  he  intended  to  assert 
his  claim  to  the  entire  subject  of  the  grant.  It 
follows  that  the  entry  transferred  the  posses- 
sion of  the  whole  body  of  the  land 'from  John 
Brobst  to  Boyer,  and  that  no  matter  where  his 
''pedis  possessio"  was  taken,  he  acquired  pos- 
session to  the  extent  of  the  mortgage  deed. 
There  is  no  distinct  evidence  how  long  he  con- 
tinued an  actual  occupation  by  his  tenants. 
It  is  enough  that  Brobst  never  afterwards 
sought  to  regain  possession,  and  the  presump- 
tion of  law,  therefore,  is,  that  the  possession 
remained  in  Boyer  so  long  as  his  rights  under 
the  mortgage  continued.  On  the  Si  of  No- 
vember, 1825,  he  caused  a  scire  facias  to  be 
issued  under  the  statute  law  of  the  State 
against  the  mortgagor,  with  notice  to  terre- 
tenants,  requiring  them  to  show  cause  why  the 
lands  should  not  be  sold,  and  the  proceeds  of 
sale  applied  to  the  payment  of  the  debt. 
This  writ  was  not  served  upon  the  mortgagor, 
or  upon  John  Brobst,  the  owner  of  the  equity 
of  redemption.  The  sheriff's  return  was: 
''Served  upon  Jacob  Roderberger,  terre-tenant." 
Nevertheless,  a  judgment  was  entered  on 
motion.  *That  judgment  was,  that  the  [*533 
lands  mortgaged  be  sold  to  satisfy  the  debt. 
Had  the  judgment  been  authorized,  even 
though  erroneously  entered,  a  sale  under  it 
would  have  passed  to  the  «purchaser  both  the 
interest  of  the  mortgagee  in  the  lands  and  the 
equity  of  redemption  then  in  John  Brobst. 

But  it  is  contended  the  judgment  was  void 
in  law  because  no  service  of  the  scire  facias 
was  made  upon  the  mortgagor,  or  the  actual 
terre-tenant,  John  Brobst  (no  one  but  the  hold- 
er of  the  title  being  recognized  as  a  terre- 
tenant),  and  because  there  was  no  return  of 
"Nihir  in  default  of  such  service.  We  shall 
not  discuss  that.  Assuming  that  the  objection 
is  well  taken,  and  so  it  was  assumed  in  the 
court  below,  it  is  still  true  that  the  record  ex- 
hibited a  formal  judgment.  Upon  this  a  writ 
of  levari  facias  was  issued,  and  all  the  lands 
described  in  the  mortgage  were  sold  under  it 
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to  Charles  Frailey,  on  the  22d  of  March,  1828, 
to  whom  a  sheriff's  deed  was  duly  made. 
Frailey  purchased  at  Boyer's  instance,  with 
Boyer's  money  and,  of  course,  for  Boyer.  Sub- 
sequently, at  Boyer's  request,  he  conveyed  the 
?)roperty  to  John  SmuU,  whose  title  the  de- 
endant  Brock,  has.  In  regard  to  all  this 
there  is  no  controversy.  The  evidence  submit- 
ted by  the  plaintiff  shows  how  Frailey  pur- 
chased and  conveyed.  Now,  the  worst  that  can 
be  said  of  the  sheriff's  sale  under  the  judgment 
so  obtained  is,  that  it  did  not  pass  the  title  to 
the  equity  of  redemption;  that  it  did  not  operate 
as  a  foreclosure  of  the  mortgage.  But  did  it 
not,  in  connection  with  Frailey's  deed  to  Smull, 
made  at  Boyer's  instance,  and  the  subsequent 
conveyances  by  which  Brock  became  invested 
with  the  title,  operate  to  transmit  to  Brock  the 
rights  of  the  mortgagee?  We  think  it  did.  It 
would  be  "passing  strange"  if  Boyer,  after  hav- 
ing requested  Frailey  to  buy  at  the  sheriff's 
sale,  and  after  having  furnished  him  with  the 
money  to  purchase,  and  directed  him  to  con- 
vey to  Smull,  could  have  asserted  his  mort- 
gage against  Smull  or  Smull's  grantee.  Be- 
yond question  the  conveyance  by  Frailey  under 
the  circumstances  was  a  conveyance,  in  effect, 
by  Boyer,  and  it  passed  all  the  right  to  the 
534*]  land  which  *Boyer  had.  It  is  not  neces- 
sary to  this  conclusion  that  we  should  hold  the 
sale  under  the  judgment  cut  off  the  equity  of 
redemption.  We  express  no  opinion  upon  that 
subject.  It  is  enough  that  an  irregular  or  a 
void  judicial  sale,  made  at  the  instance  of  a 
mortgagee,  passes  to  the  purchaser  all  the 
rights  the  moftgagee,  as  such,  had.  For  this, 
authority  is  hardlv  needed.  We  may,  how- 
ever, refer  to  Gilbert  v.  Cooley,  Walk.  Ch. 
494,  where  it  was  held  that  though  a  statutory 
foreclosure  of  a  mortgage  be  irregular,  and  no 
bar  to  the  equity  of  redemption,  yet  the  pur- 
chaser at  the  sale  succeeds  to  all  the  interest 
of  the  mortgagee.  In  that  case  there  was  no 
evidence  that  the  purchaser  bought  at  the 
instance  of  the  holder  of  the  mortgage.  A 
fortiori,  must  one  who  has  bought  from  the 
mortgagee,  or  from  a  purchaser  at  such 
a  sale  for  the  mortgagee,  as  in  this  in- 
stance, obtain  all  the  rights  which  the  mort- 
gagee held.  To  the  same  effect  as  Gilbert  v. 
Cooley  is  the  case  of  Jackson  v.  Bowen,  7  Cow. 
13.  If,  therefore,  it  could  be  held  that  Boyer's 
possession,  through  his  tenant,  Roderberger,  did 
not,  of  course,  extend  over  the  Deborah  Grant 
tract  (which  is  the  tract  in  contest  in  this 
suit) ,  it  would  still  be  established  that  the  de- 
fendants are  assignees  of  the  mortgage  in  pos- 
session. The  principal  defendant,  Brock, 
consequently,  is  clothed  with  the  rights  of  the 
mortgagee.  *  He  is  protected  by  the  legal  title, 
even  though  it  be  conceded  that  the  equity  of 
redemption  is  still  in  existence.  From  1821  to 
1861,  the  date  of  John  Brobst's  death,  and,  in- 
deed, until  1865,  when  this  suit  was  brought, 
no  claim  for  redemption  was  ever  asserted.  As 
a  general  rule,  a  mortgagor,  after  his  mort- 
gagee has  been  in  possession  twenty  years,  can- 
not be  heard  in  advancing  a  claim  to  redeem. 
As  was  said  in  the  court  below,  it  is  presumed 
he  has  released  his  equity.  A  chancellor  will 
not  entertain  stale  claims.  It  is  true  that 
in  most  cases  where  this  doctrine  has  been 
avowed,  the  mortgagee  had  been  in  continued 
actual  occupincy,  having  not  merely  a  right, 
xoo6 


but  a  pedis  possessionem.  But  the  cases  are 
not  rested  upon  that  ground,  nor  is  it  easy 
•to  see  how  tnat  can  make  any  difference  [*S3b 
In  the  rule  when  the  mortgagor  is  out  of  pos- 
session, and  knows,  or  is  bound  to  know,  that 
a  right  is  asserted  against  him.  The  refusal 
of  a  court  of  equity  to  interfere  is  because  of 
the  laches  of  the  holder  of  the  equitable  right, 
and  a  sleep  of  forty  years,  such  as  there  was  io 
this  case,  may  well  raise  every  presumption 
a{;ainst  a  claim  merely  equitable.  All  such 
rights  are  imperfect,  and  hence  they  must  be 
asserted  with  vigilance. 

It  was  said  in  the  argument,  on  behalf  of  the 
plaintiff  in  error,  that  the  lapse  of  more  thao 
twenty  years  raised  a  presumption  that  the 
mortgage  had  been  paid,  and  tliat  the  mort- 
gagee's rights  had  been  extinguished  before 
this  suit  was  brought.  No  such  point  appears 
to  have  been  presented  in  the  court  below,  and 
hence  it  ought  not  to  be  mooted  here.  But  how 
any  such  presumption  can  arise  against  a  mort- 
gagee, or  his  alienee,  when  he  has  been  in  pos- 
session under  the  mortgage,  we  have  not  been 
shown.  Even  if  it  could,  it  was  completely 
rebutted  in  this  case  by  the  evidence  submitted 
by  the  plaintiff  in  error.  It  was  proved,  with- 
out contradiction,  that  !ilichael  Brobst,  the 
mortgagor,  became  insolvent,  and  died  in  1820, 
before  the  mortgage  debt  hrcame  due,  never 
having  been  marrie<l,  and  leavincr  no  persona? 
representatives,  and  none  but  collateral  heirs. 
Jonn  Brobst,  his  alienee,  also  became  insolvent, 
removed  to  the  western  part  of  the  State,  and 
thence  to  Maryland  in  1827.  where  he  resided 
until  his  death  in  1861,  never  having  returned 
to  Pennsylvania,  so  far  as  it  appears,  and  hav- 
ing been  supposed  to  be  dead.  These  fads, 
shown  by  the  plaintiff,  wore  quite  enough  to 
repel  any  presumption  of  payment  arising  from 
the  lapse  of  time.  Had  they  been  submitted  to 
the  jury,  it  would  have  been  their  duty  to  find 
that  the  legal  presmnption.  if  any  could  arise 
under  the  circumstances,  was  rebutted.  To 
this  the  authorities  are  numerous.  Fladong 
v.  Winter,  19  Ves.  196;  Blacket  v.  Wall,  ? 
Mees.  &  R.  119n;  Daggett  v.  Tallman,  a 
Conn.  176;  Newman  v.  Xewman,  1  Stark.  101; 
Shields  v.  Pringle,  2  Bibb.  387 ;  Boardman  v.  De- 
Forest,  5  Conn.  1 ;  Baiiey  v.  Jackson,  16  Johns. 
210;  Goldhawk  v.  Dane.  2  Wash.  (C.  C.)  323. 

•The  defendant.  Brock,  then,  if  all  his  ['saS 
other  titles  are  shut  out  of  view,  is,  as  has  been 
said  before,  in  the  position  of  a  mortgagee  m 
possession,  and  the  lessor  of  the  plaintiff  has  st 
most  only  an  equity  of  redemption — an  equity 
more  than  commonly  stale.     From  1825,  when 
Roderberger  was  certainly  in  possession  under 
Boyer,  until  1865,  when  this  suit  was  brought, 
no  attefnpt  was  made  to  assert  the  equity  or  tc^ 
redeem    the    land.     Meanwhile   extensive   im- 
provements have  been  made  upon  the  property, 
and  it  has  been  converted  from  a  wilderness 
to  a  populous  settlement.     It  is  hardly  prob- 
able that  at  this  late  day  a  bill  to  redeem  would 
be  entertained  by  any  chancellor.    But  this  we 
need  not  now  decide.    It  is  sufficient  that  there 
has  been  no  redemption.    It  has  been  held  that 
ejectment  will  not  lie  at  the  suit  of  a  mort- 
gagor against  his  mortgagee  in  possession,  after 
breach  of  the  condition,  even  if  the  money  se- 
cured by  the  mortgage  be  paid  or  tendered. 
This  was  said  by  the  Supreme  Court  of  Massa- 
chusetts in  Hill  T.  Payson,  3  Mass.  559.  andf 
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•olemnlj  decided  hj  the  same  court  in  Parsons 
▼.  Welles,  17  Mass.  419,  where  may  be  found  a 
thorough  discussion  of  the  subject.  The  doc- 
trine of  that  case  is,  that  the  only  remedy  for 
a  mortgagor  or  his  assignee,  after  payment  of 
the  debt,  if  the  mprtgagee,  having  entered  for 
condition  broken,  refuses  to  relinquish  posses- 
sion of  the  mortgaged  premises,  is  by  bill  in 
e(^uity.  This  was  shown  to  be  in  accordance 
with  the  rules  of  the  common  law,  as  well  as 
implied  in  the  statutes  of  the  State,  and  this 
seems  to  rest  upon  correct  principles.  If  it 
were  not  so,  a  mortgagor  mi^ht  remain  quiet 
until  his  mortgagee  in  possession  (the  property 
being  unimproved,  as  in  this  ease)  had  made 
improvements  necessary  for  obtaining  any  in- 
come therefrom.  He  might  then  tender  the 
debt  and  interest,  and  recover  the  possession 
without  making  any  compensation  for  the  im- 
provements. The  mortgagee  in  such  a  case 
would  have  no  remedy  for  his  disbursements. 
But  if  the  mortgagor  must  file  a  bill  to  redeem, 
asking  for  equity,  he  may  be  compelled  to  do 
537*]  equity.  *Hence,  there  is  justice  and  fit- 
ness in  nolding  that  the  legal  title  remains  in 
the  mortgagee  until  redemption,  though  the 
debt  has  b^n  paid.  It  is  observable  that  the 
Statute  of  7  Geo.  II.  ch.  20,  enacted  that  a 
mortgagee  shall  not  maintain  ejectment,  after 
payment  or  tender  by  the  mortgagor  of  princi- 
pal, interest,  and  costs.  There  could  have  been 
no  necessity  for  such  an  enactment  if  the  legal 
title  had  not  remained  in  the  mortgagee.  The 
point  has  never  been  decided  by  this  court,  but 
in  Gray  v.  Jenks,  3  Mas.  520,  Judse  Story  in- 
timated At  least  that  such  was  his  opinion, 
though  the  case  did  not  call  for  such  a  decision. 
It  is  true  a  different  rule  is  said  to  prevail  in 
New  York  from  that  held  in  Massachusetts, 
but  it  is  not  the  rule  of  the  common  law,  nor 
can  it  be  so  promotive  of  justice. 

This  is  all  that  need  be  said  of  the  case. 
Were  it  conceded  that  the  circuit  court  was  In 
error  in  instructing  the  jury  that  the  sale  un- 
der the  Kutz  and  I^van  judgment  passed  what- 
ever title  John  Brobst  had  (which  we  do  not 
assert),  or  that  the  rulings  respecting  the  par- 
tition and  the  tax  title  were  erroneous,  it 
would  not  avail  the  plaintiff  in  error,  because, 
for  the  reasons  mentioned,  there  can  be  no  re- 
covery in  this  action. 

The  judgment  of  the  Circuit  Ck>urt  is  af- 
firmed. 


PINCKNEY  0.  BETHELL,  Plff.  in  Err., 

▼. 

ELIZABETH  A.  DEMABET,  Widow  of  Joseph 

T.  Hawkins,  Deceased,  et  al. 

(See  S.  C.  10  Wall.  637-540.) 

Judiciary  Act — construction  of — state  decision. 

The  authority  conferred  on  a  court  to  hear  and 
determine  cases  In  a  State,  is  not  the  kind  of  au- 
thority referred  to»  as  an  anthorlty  exercised  by 
any  State  In  the  25th  sectton  of  the  Judiciary  Act. 

NOTB. — Jurisdiction  of  U.  S.  Supreme  Court 
where  Federal  question  arises,  or  where  is  drawn 
In  question  statute,  treaty  or  Constitution  of  U.  S. 
— see  note  to  Matthews  v.  Zane.  4  C  ranch.  882; 
note  to  Martin  v.  Hunter,  1  Wheat.  304 ;  and  note 
to  Williams  ▼.  Norris,  12  Wheat.  117. 

Contracts  payable  In  Confederate  notes ;  tender 
of — see  note  to  Thorington  t.  Smith,  10  L.  ed. 
tr.  8.  361. 
10  Wall. 


A  decision  of  a  state  court  was  not  repugnant  to 
the  Constitution,  which  simply  held  that  certain 
promissory  notes  and  a  mortgage  in  question  were 
nullities,  on  the  ground  that  the  Confederate  cur- 
rency, which  constituted  the  consideration,  was 
Illegal  according  to  the  law  of  the  Sute  at  the 
time  the  contract  was  entered  into. 

INo.  344.1 
Submitted  Jan.  20,  1871.  Decided  Jan.  30,  1871. 

IN  ERROR  to  the   Supreme  Court  of  the 
State  of  Louisiana. 

On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mr.  J.  A.  Campbell,  for  defendant  in  error: 

We  understand  the  decision  of  the  Supreme 
Court  of  the  United  SUtes  in  R.  R.  Co.  v. 
Rock,  4  Wall.  177,  18  L.  ed.  381,  to  determine 
that  the  Supreme  Court  will  not  review  a  judg- 
ment of  this  sort  under  the  25th  section  of  the 
Judiciary  Act. 

The  record  is  defective  in  failing  to  disclose 
that  any  question  of  the  kind  mentioned  in  the 
25th  section  of  the  Judiciary  Act  was  raised 
in  ^he  Supreme  Court  of  the  State,  and  deter- 
mined by  the  Supreme  Court. 

We  do  not  discover  that  any  Constitution, 
statute  or  treaty  of  the  United  States  was  cited 
to  the  court,  under  which  the  validity  of  the 
contract  was  claimed  to  be  supported.  Nor  do 
we  find  any  Constitution  or  Statute  of  the 
State  to  have  been  drawn  in  question  in  the 
cause.    The  contest  was  on  a  matter  of  fact. 

Mr.  Miles  Taylor,  for  plaintiff  in  error: 

The  contract  sued  upon  by  the  plaintiff  in 
the  writ  of  error,  was  valid  Apr.  8,  1862,  under 
the  Constitution  and  laws  of  the  State  of  Loui- 
siana, as  then  construed;  and  under  the  settled 
jurisprudence  of  the  United  States,  it  is  clear 
that  no  subsequent  action  of  the  Lc|;islature  or 
of  the  Judiciary  of  the  State  of  Louisiana 
could  impair  its  obligation. 

Gelpcke  v.  Dubuque,  1  Wall.  176,  17  L.  ed. 
520;  Havenmeyer  v.  Iowa  Co.  3  Wall.  204,  18 
L.  ed.  38. 

In  the  Constitution  of  Louisiana,  adopted 
in  1868,  it  was  declared  (art  127)  that  ^<A11 
agreements,  the  consideration  of  which  was 
Confederate  money,  notes  or  bonds,  are  null  and 
void,  and  shall  not  be  enforced  in  the  courts  of 
this  State."  That  this  constitutional  provi- 
sion, so  far  as  it  was  intended  to  operate  on 
agreements  entered  into  in  the  State,  on  or  be- 
fore Apr.  8,  1862,  is  repugnant  to  tiiat  clause 
in  the  Constitution  of  the  United  States  which 

Erohibits  the  several  States  from  passing  any 
iw  impairing  the  obligation  of  contracts,  is  too 
plain  to  require  argument. 

Under  the  25th  section  of  the  Judiciaiy  Act 
of  1789,  the  right  to  have  a  final  judgment  or 
decree  of  a  state  court  re-examined  by  the  Su- 
preme Court  of  the  United  States,  is  as  per- 
fect, where  the  validity  of  an  authority  exer- 
cised under  any  State  on  the  ground  that  it  is 
repugnant  to  the  Constitution  of  the  United 
States,  is  drawn  in  question,  as  when  the  va- 
lidity of  the  statute  of  a  State  is  called  in 
question  on  that  ground. 

The  Supreme  Court  of  Louisiana,  in  the  dis- 
charge of  its  judicial  functions,  exercises  an 
authority  under  the  State  of  Louisiana,  when- 
ever it  renders  a  decision  in  a  cause  brought 
before  it.  In  rendering  its  decisions,  it  is 
bound  by  the  Constitution  of  the  United  States, 
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and  the  laws  made  in  pursuance  thereof,  which 
are  the  supreme  law  of  the  land  (art.  6,  Const.) 
and  every  decision  which  is  repugnant  to  any 

grovision  of  the  Constitution  of  the  United 
tates,  is  open  to  re-examination  before  the 
Supreme  Court  of  the  United  States,  on  a  writ 
of  error. 

Hr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

The  suit  was  brought  by  Bethell  against  the 
defendants,  in  a  District  Court  of  the  State,  to 
enforce  a  mort^gage  given  to  secure  the  pay- 
ment of  two  notes  of  $7,600  each,  given  by 
them  for  the  loan  of  Confederate  currency  on 
the  2d  of  April,  1862,  payable  in  two  and  three 
▼ears  after  date,  with  interest.  Such  proceed- 
ings were  had  that  the  plaintiff  recovered  judg- 
ment and  the  mortgaged  premises  were  directed 
to  be  sold  to  pay  the  judgment;  whereupon  an 
appeal  was  talcen  to  the  Supreme  Court  of  the 
State,  where  the  judgment  was  reversed  and 
the  suit  dismissed.  The  decision  waa  placed 
on  the  ground  that  the  Confederate  money  was 
illegal,  and  constituted  no  valid  consideration 
for  the  two  notes  and  mortgage  at  the  time 
they  were  executed,  according  to  the  Code  of 
the  State.    Arts.  1887,  1889,  2020;  17  Am.  R. 

261. 

The  court  say  in  its  opinion  in  the  present 
oase,  that  "He  (the  plaintiff  in  error)  is  en- 
deavoring to  enforce  a  contract,  the  considera- 
tion of  which  is  Confederate  currency.  The 
nullity  of  contracts  founded  upon  that  unlaw- 
ful currency,  has  been  frequently  determined." 

There  was  no  federal  question  presented  to 
the  court  below  by  the  plaintiff  in  error,  so  far 
as  appears  from  the  record.  The  counsel  in 
opposition  to  this  motion  relies,  in  his  argu- 
ment, upon  the  clause  of  the  25th  section,  "Or 
where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  any 
State,  on  the  ground  of  their  being  repugnant 
to  the  Constitution,  etc.,  and  the  decision  is  in 
favor  of  such  validity."  There  is  no  statute  of 
a  State  in  question  here. 

But  it  is  insisted  that  there  was  an  authority 
tinder  the  State  of  Louisiana  exercised  in  the 
case  drawn  in  question,  and  which  was  repug- 
nant to  the  Constitution,  and  the  decision  in 
favor  of  its  validity,  and  that  is,  the  Supreme 
Court  of  the  State  were  acting  under  the  au- 
thority of  the  State  at  the  time  its  decision 
was  rendered. 

There  are  two  answers  to  this  ground:  1. 
That  the  authority  conferred  on  a  court  to  hear 
and  determine  cases  in  a  State,  is  not  the  kind 
of  authority  referred  to  in  the  25th  section; 
otherwise  every  judgment  of  the  Supreme  Court 
of  a  State  would  be  re-examinable  under  the 
section;  and  2d.  The  decision  of  the  court 
was  not  repujjrnant  to  the  Constitution.  It 
aimply  held  that  the  promissory  notes,  tosrether 
with  the  mortprage  in  question,  were  nullities, 
on  the  ground  that  the  "Confederate  currency," 
which  constituted  the  consideration,  was  illegal 
according  to  the  law  of  the  State  at  the  time 
the  contract  was  entered  into. 

As  no  federal  question  appears  in  the  record, 
the  motion  to  dismiss  must  be  granted. 

Motion  granted. 
soo8 


MERCHANTS'  NATIONAL  BANK  OF  BOS- 
TON, Plff.  in  Err., 

V. 

THE  STATE  NATIONAL  BANK  OF  BOSTON. 

(See  S.  C.  10  Wall.  604-676.) 

Corporation  bound  by  contract  by  agents— cer- 
tified check — authority  of  cashier — addition- 
al stamp. 

Where  a  party  deals  with  a  corporation  In  good 
faith,  and  is  unaware  of  any  defect  of  aatbority  or 
other  Irregularity  on  the  part  of  those  acting  for 
the  corporation,  the  corporation  is  liound  by  the 
contract,  if  not  ultra  vires,  although  such  defect 
or  irregularity  in  fact  exists. 

If  the  contract  can  be  valid  under  any  circum- 
stances, an  innocent  party  in  such  a  case  has  a 
right  to  presume  their  eztetence,  and  the  corpora- 
tion is  estopped  to  deny  them. 

Corporations  are  liable  for  the  acts  of  their 
seryants  while  engaged  in  the  business  of  their 
employment,  in  the  same  manner  and  to  the  same 
extent  that  Individuals  are  liable  under  like  dr- 
cumstances 

The  certificate  of  a  bank  that  a  check  is  good,  is 
equivalent  to  acceptance. 

A  certified  check  is  not  against  the  policy  of 
the  Banking  Act,  and  is  a  legal  and  valid  Invest- 
ment. 

Cashier  of  a  bank  has  authority  to  certify  checks. 

Checks,  after  being  certified,  do  not  require 
an  additional  stamp. 

[No.  27.] 

Argued  Apr.  10,  1870.    Decided  Jan.  30,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachu- 
setts. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error  to  recover  for  certain  gold 
coin  and  gold  certificates.  Judgment  having 
been  given  for  the  defendant,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  W.  M.  Evarts,  S.  Bartlett  and  J. 
6.  Abbott,  for  plaintiff  in  error: 

As  to  defendant's  view  that,  in  the  absence 
of  definition  by  charter,  by-law  or  vote,  the  law 
prescribes  the  extent  and  limit  of  the  powers  of 
the  cashier,  it  is  submitted  that  it  is  supported 
neither  by  principle  nor  authority. 

A  cashier,  tlie  offspring  of  modem  commerce 
is,  as  stated  by  Baron  Parke,  of  bill-brokers, 
"Not  a  cliaracter  knoAvn  to  the  law  with  cer- 
tain prescribed  duties;  but  his  employment  is 
one  that  depends  entirely  on  the  course  of  deal- 
ing. It  may  differ  in  different  parts  of- the 
country.    The  nature  of  tliese  powers  and  dn- 


NoTE. — Certification  of  checks;  liability  of  bank 
on. 

A  bank  is  liable  on  a  check  certified  by  It, 
whether  the  drawer  had  sufficient  funds  or  not. 
Certification  operates  as  a  payment  of  the  debt 
for  which  the  check  was  drawn  and  the  drawer  Is 
released  from  Unblllty.  French  ▼.  Irwin.  4  Baxt. 
401.  27  Am.  Rep.  7«9 ;  First  Natl.  Bk.  of  Jen«y 
City  V.  Leach,  52  N.  Y.  350,  1  Am.  Rep.  708: 
Cooke  V.  State  Natl.  Bk.  of  Boston,  52  K.  Y.  M. 
11  Am.  Rep.  607. 

Bank  certifying  check  without  funds  Is  only 
liable  on  it  to  bona  fide  holder  without  notice  it 
that  fact,  nor  Is  bank  liable  on  bank  officer's  certS- 
flcatlon  of  his  own  check.  Atkintlc  Bk.  ▼. 
Merchs.  Bk.  10  Gray,  532;  Claflln  t.  Farms.  4e. 
Bk.  25  N.  Y.  2»3. 

The  theory  of  the  law  Is  that  where  a  check  is 
certified  as  f^ood  by  a  bank,  the  amount  thereof  Is 
then  charged  to  the  account  of  the  drawer.  Smith 
▼.  Miller.  43  N.  Y.  171;  Mead  ▼.  Merchs.  Bk.  of 
Albany.  25  N.  Y.  148:  Farms.  &  Merchs.  Bk.  ▼. 
Butchers*  &  Drovers'  Bk.  16  N.  Y.  125;  Merchs. 
Bk.  ▼.  State  Bk.  supra. 

The  holder  of  a  certified  check  may  demand  par- 
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ties  in  any  instance  is  a  question  of  fact,  and  is 
to  be  determined  b^  the  usage  and  course  of 
dealing  in  the  particular  place." 

Foster  v.  Pierson,  1  Cromp.  M.  &  R.  858. 

Defendant  must  admit  that  in  the  absence 
of  regulations  by  charter,  by-law  or  vote,  the 
powers  and  duties  of  the  cashier  may  be  shown 
by  the  course  of  dealing,  lawfully  committed  to 
his  charge  by  the  Banl^ 

In  no  one  of  the  cases  decided  by  this  court 
and  relied  on  by  defendant,  nor,  as  it  is  be- 
lieved, in  any  decision  of  the  state  court,  has 
the  court  attempted  to  rest  its  decision  upon 
an  assumed  judicial  knowledge  of  the  common 
law  powers  and  duties  of  the  cashier,  where 
the  acts  in  question  were  within  the  pale  of 
the  charter. 

Fleckner  v.  Bk.  8  Wheat.  338,  is  believed  to 
be  the  earliest  case.  The  question  was  whether 
•  cashier  had  a  right  to  indorse  the  note  in 
suit.  In  the  course  of  the  opinion  it  is  said: 
''We  are  very  much  inclined  to  think  that  the 
indorsement  falls  within  the  ordinary  duties 
and  rights  of  the  cashier,  at  least  if  his  office 
be  like  that  of  similar  institutions.  '*The 
cashier  is  usually/'  etc.  "It  does  not  seem  too 
much  to  infer."  "But  waiving  this  considera- 
tion."   The  case  is  decided  on  another  ground. 

Bk.  v.  Dandridge,  12  Wheat.  64,  was  debt 
on  a  cashier's  bond.  The  court  says:  "If  offi- 
cers of  a  corporation  openly  exercise  a  power 
which  presupposes  a  delegated  authority  for 
the  purpose;  and  other  corporate  acts  show 
that  the  corporation  must  have  contemplated 
the  legal  existence  of  such  authority,  the  acts 
of  such  officers  will  be  deemed  rightful,  and  the 
delegated  authority  will  be  presumed. 

'The  cashier  was  duly  appointed,  and  he  was 
permitted  to  act  in  his  office  under  the  express 
sanction  of  the  directors  for  several  years.  If 
he  had  never  given  any  bond  whatever  during 
the  period,  yet  his  acts  within  the  scope  of  his 
authority  would  have  bound  the  Bank." 

See,  also,  Minor  v.  Bk.  1  Pet.  46. 

"The  ordinary  usage  and  practice  of  a  bank, 
in  the  absence  of  counter  proof,  must  be  sup- 
posed to  result  from  regulations  prescribed  by 
the  Board  of  Directors,"  etc.  It  would  not 
only  be  inconvenient  but  perilous  for  the  cus- 
tomers or  any  other  persons  dealing  with  the 
bank  to  transact  their  business  with  the  officers 
upon  any  other  presumption.  The  officers  of  a 
bank  arc  held  out  to  the  public  as  having  au- 
thority to  act  according  to  the  general  usage 
practiced  in  course  of  their  business,  and  their 
acts  within  the  scope  of  such  usage  would  bind 
the  bank  in  favor  of  third  persons  having  no 
other  knowledge." 


Then  follows,  next,  the  case  of  Bk.  y.  Dunn^ 
6  Pet.  61,  in  which  the  defense  was  set  up  by 
an  indorser  that,  prior  to  the  discount  of  th» 
note,  both  the  president  and  cashier  represent- 
ed to  him  that  the  note  was  secured  and  his  li- 
ability nominal.  The  evidence  was  held  as  in- 
admissible, both  as  contradicting  the  note  and 
upon  the  ground  that  *'A11  discounts  are  made 
under  the  authority  of  directors,  and  it  is  for 
them  to  fix  any  conditions."  ''The  agreement 
was  not  made  by  persons  who  have  power  to 
bind  the  bank  in  such  cases,  nor  have  they 
power  to  bind  the  bank  except  in  discharge  of 
the  ordinary  duties."  There  is  no  other  or 
further  remark  in  the  case  as  to  the  powers  of 
cashiers. 

The  last  case  is  The  U.  S.  ▼.  Bk.  21  How. 
356,  16  L.  ed.  130.  Although  it  recites  from 
Fleckner  t.  Bk.  a  case,  as  we  have  seen,  not 
decided  on  that  point,  the  statement  there 
made,  as  to  the  powers  and  duties  with  which 
it  was  believed  by  the  court  that  a  cashier  ia 
"usually  intrusted,"  and  declares  them  to  be 
his  ordinary  duties ;  yet,  notwithstanding  these 
recitals,  the  case  must  be  taken  to  have  been 
really  decided  upon  the  ground  that  the  con- 
tract to  transfer  the  $100,000  was  extra  vires. 
Thus  the  court  states:  "We  think  the  safe  rule 
in  all  instances  of  acts  done  by  the  officers  of 
corporate  companies,  or  by  those  who  have  the 
management  of  their  business,  from  which  con- 
tracts are  alleged  to  have  been  made,  to  test 
that  fact  by  an  inquiry  into  the  corporate  abil- 
ity which  has  been  given  to  them  and  to  their 
subordinate  officers,  or  which  the  directors  of 
the  company  can  confer  upon  the  latter  to  act 
for  them."  Such  was  the  view  of  this  court 
which  decided  the  case  of  Bk.  v.  Dunn,  6  Pet» 
51. 

Unless  the  case  was  decided  in  this  point, 
no  reason  could  have  existed  for  making  the 
foregoing  a  part  of  the  judgment. 

But  the  real  contest  turns  upon  the  follow- 
ing propositions,  which  are  decisive  on  the 
Question  whether  the  case  was  properly  with- 
drawn from  the  jury: 

(a)  If,  in  the  absence  of  regulation  by  char- 
ter, by-law  or  vote,  and  with  no  evidence  as  to 
the  powers  actually  exercised  by  the  cashier 
and  acquiesced  in  by  the  banks,  nor  of  the  pow- 
ers usually  entrusted  to  cashiers  of  banks  estab- 
lished in  the  same  community,  the  court  can 
judicially  know  what  the  powers  and  duties  of 
such  cashiers  are — ^yet  it  is  a  principle  per- 
fectly well  settled  that,  under  the  foregoing 
circtunstances  (and  even  when  by-laws  and 
votes  on  the  subject  exist),  evidence  of  the 
powers  habitually  or  usually  exercised  by  the 


ment  and  sue  the  bank  at  any  time  before  the 
Statute  of  Limitations  runs  against  It,  even  after 
the  lapRo  of  many  years.  Gerard  Bk.  v.  Bk.  of 
Penn  Township,  39  Pa.  St.  02. 

The  drawer  of  a  check  Is  not  relieved  from  lla- 
Dlllty  by  the  fact  that  the  drawee  has  certified  the 
rhecKs  to  be  good.     Andrews  v.  German  Natl.  Bk. 

9  Ilclsk.  211,  24  Am.  Rep.  ."^00. 

< 'ashler  of  a  bank  has  a  rlcht  to  certify  a  check 
oy  virtue  of  his  office.  Cooke  v.  State  Natl.  Bk. 
of  Boston.  52  N.  Y.  90.  11  Am.  Rep.  607;  Clarke 
Natl.  Bk.  V.  Bk.  of  Albion.  52  Barb.  592 :  Pope  v. 
Bk.  of  Albion.  59  Barb.  220:  Merchants'  Bk.  v. 
State  Bk.  supra. 

It  is  also  held  that  the  teller  mav  certify  a 
rheck.  Farms.  Bk.  v.  Butchers'  iic.  Bk.  14  N.  Y. 
024.  10  N.  Y.  I.I.J :  Men.l  v.  Merchs.  Bk.  25  N.  Y. 
140;  Irvlnff  Bk.  v.  VVetherald.  ::6  N.  Y.  335; 
contra.  Mussley  v.  Knsrle  Bk.  0  Met.  .11.1. 

Itnnk  is  not  bound  by  certification  of  a  check  not 

10  Wall. 


given  in  the  usoal  coarse  of  business.  Dorsey  v. 
Abrams.  83  Pa.  St.  299;  27  Am.  Rep.  657. 

Certification  of  a  check  by  the  drawee  at  the 
request  of  the  Indorser  before  delivery  to  the 
holder,  does  not  release  the  indorser.  Mnt.  Natl. 
Bk.  V.  Rotge.  28  La.  Ann.  033,  26  Am.  Rep.  120. 

A  bank  having  erroneously  certified  a  note  to  be 
"good,**  can  correct  the  mistake  before  liabilities 
have  been  Incurred  or  losses  sustained  in  conse- 
quence of  such  certification,  and  evidence  of  usave 
to  the  contrary  is  incompetent.  Second  Natl.  Bk. 
V.  Western  Natl.  Bk.  51  Md.  128,  34  Am.  Rep.  300. 

Where  a  bank  certifies  a  raised  check,  some 
States  hold  that  the  bank  so  certifying  becomes 
liable  for  the  amount  to  a  bona  fide  holder  pre- 
senting It.  La.  Natl.  Bk.  of  N.  O.  v.  CItlrens'  Bk. 
of  l4i.  28  Jm.  Ann.  189.  20  Am.  Rep.  02;  Helwege 
V.  ini>ernla  Natl.  Bk.  1  La.  Ann.  520. 

Other  authorities  hold  that  the  bank  so  certify- 
ing  can    recover   back    the  excess   over   the    real 
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cashier,  with  the  knowledge  and  acquiMcence 
of  the  bank,  defines  and  establishes  as  to  the 
public  these  powers;  provided  that  the  powers 
thus  exercised  may  be  conferred  on  such  cash- 
ier by  the  directors  or  corporation,  without 
violation  of  the  charter. 

(b)  The  evidence,  offered  by  plaintiff  at  the 
trial  of  the  cause,  was  competent  and  sufficient 
to  have  been  submitted  to  the  jury,  on  which 
they  might  lawfully  find  that  the  powers  habit- 
ually or  usually  exercised  by  defendant's  cash- 
ier with  their  knowledge,  embraced  the  power 
to  make  for  the  defendant  the  contracts  de- 
clared on,  or  some  one  or  more  of  them,  and 
that  such  powers  might,  without  violation  of 
the  charter  or  law,  be  confined  to  such  cashier. 

To  hold  that  the  public  may  not  safely  con- 
fide in  the  existence  of  powers  which  b^  char- 
ter can  be  lawfully  delegated  and  which  are 
openly  exercised,  but  must  investigate  and  find 
it  these  powers  have  been  the  subject  of  by-law 
or  vote,  and  act  accordingly,  would  not  only 
suspend  the  business  of  commerce,  but  tend  to 
make  transactions  with  corporations  a  snare 
and  a  cheat. 

Plaintiff  contents  itself  with  a  reference  to 
the  doctrine  as  stated  in  the  decisions  of  this 
court  already  cited,  and  to  a  few  other  cases 
and  treatises,  viz.: 

Bk.  v.  Dandridge,  12  Wheat.  64;  Minor  ▼. 
Bk.  1  Pet.  46;  Story,  Ag.  ed.  of  1863,  sees.  114, 
116;  Wild  V.  Bk.  3  Mas.  605;  NicoU  v.  Amer. 
Ins.  Co.  3  Wood.  &  M.  530;  Smith  v.  Glass  Co. 
8  C.  B.  668;  11  C.  B.  807. 

So  far  as  the  public  is  concerned,  it  is  wholly 
immaterial  whether  the  powers  thus  exercised 
are  in  disregard  of  the  by-laws  of  the  Corpora- 
tion or  not,  provided  they  are  within  the  cor- 
porate powers  conferred  by  the  charter.  Agar 
▼.  Ins.  Co.  3  C.  B.  (N.  S.)  725;  Bk.  v.  Tur- 
<iuand,  6  Ell.  ft  Bl.  327;  Prince  Wales  Ins.  Co. 
▼.  Ath.  Ins.  Co.  3  C.  B.  (N.  S.),  766,  n. 

The  struggle  of  the  cause  will  be  upon  the 
second  proposition,  embracing  as  it  does  both 
law  and  fact,  viz.:  was  the  evidence  offered 
by  the  plaintitt'  competent  and  sufficient  to  be 
submitted  to  a  jury  in  support  of  the  claims 
made  by  the  declaration? 

1.  The  main  original  contract  (laying  aside, 
for  the  present,  the  question  of  certified  checks) , 
as  claimed  by  plaintiff,  and  of  which  evidence 
{sufficient  at  least  to  be  submitted  to  the  jury) 
was  offered  by  it,  was  a  contract  for  the  pur- 
chase and  delivery  of  gold  by  plaintiff  to 
defendant. 

2.  The  charters  of  both  Banks,  in  terms,  au- 
thorized them  to  carry  on  the  business  of  bank- 


ing by  (among  other  things)  %uying  and  tell- 
ing exchange,  coin  and  bullion,"  so  that  the 
contract  set  up  by  the  plaintiff  was  within  the 
corporate  powers  of  both  parties.  Act,  Jan.  3, 
1864,  sec  8. 

3.  The  transaction,  then,  being  legitimate, 
and  in  its  character  forming  part  of  the  busi- 
ness of  both  banks,  the  principal  question  is: 
has  the  plaintiff  forever  lost  this  large  sum  of 
money  by  improperlv  confiding  in  the  assumed 
powers  of  defendant's  cashier?  The  buying  and 
selling  of  gold  must,  of  course,  be  intrusted, 
under  general  powers,  to  some  officer  of  the 
Bank.  A  vote  of  directors,  authorizing  each 
dailv  or  hourly  transaction,  would  be  imprac- 
ticable. 

4.  In  this  attitude  of  the  case,  plaintiff  now 
asks  the  attention  of  this  court  to  the  evi- 
dence offered  by  it  as  to  the  powers  habitual^ 
exercised,  with  the  knowledge  of  defendant,  by 
its  cashier,  to  the  end  that  the  correctness  oi 
the  ruling  withdrawing  the  case  from  the  juiy 
may  be  determined. 

5.  In  connection  with  this,  it  further  asks 
attention  to  the  evidence  of  the  officers  of 
numerous  other  national  banks  established  at 
Boston,  as  to  the  powers  and  duties  usuallj 
exercised  by  their  cashiers  in  dealing  with  the 
public  and  with  other  banks;  the  competency 
of  which  evidence  is  thus  declared  by  the  court. 

"Considering  that  all  insurance  companies 
in  Boston  have  similar  charters,  and  the  same 
kind  of  officers  to  conduct  their  business,  we 
think  that  there  is  competent  evidence  that 
presidents  of  insurance  companies  in  that  city 
are  generally  held  out  to  the  public  as  having 
authority  to  act  in  this  matter,  viz.:  to  make 
oral  insurance."  , 

Com.  Ins.  Co.  v.  Union  M.  Ins.  Co.  19  How. 
318,  15  L.  ed.  636;  see,  10  Pa.  St.  172;  Ang.  & 
Ames,  Corp.  8th  ed.  208. 

Where  the  authority  of  an  agent  is  left  to  be 
inferred  by  the  public  from  powers  usually  ex- 
ercised by  th6  ap^ent,  it  is  sufficient  if  the  trans- 
action in  question  involves  precisely  the  same 
^neral  powers,  though  applied  to  a  new  sub- 
ject-matter. 

If  it  be  shown  that  defendant's  cashier  had 
habitually,  with  the  knowledge  of  ^e  Bank, 
dealt  with  the  public  as  authorized  to  buy  and 
sell  exchange;  and  still  more,  if  that  power  ia 
shown  to  have  been  habitually  exercised  by  the 
cashiers  of  all  other  banks  established  in  the 
same  community  and  ''having  similar  char- 
ters" (Com.  Ins.  Co.  v.  Union  Mut.  Ins.  Co. 
supra),  then  the  power  to  buy  and  sell  gold 
(the   right   to    do   both    which    is    conferred 


amount  even  from  a  bona  fide  bolder.  Parke  v. 
Roser,  67  Ind.  500,  SS  Am.  Rep.  102 ;  Natl.  Bk.  of 
Com.  V.  Natl.  Mecbs.  Bk.  85  N.  Y.  Sup.  Ct.  (3 
J.  &  Sp.)  282 :  Marine  NaU.  Bk.  v.  Natl.  City  Bk. 
60  N.  T.  67.  10  Alb.  L.  J.  860.  17  Am.  Rep.  67 ; 
SecnrltT  Bk.  v.  Natl.  Bk.  67  N.  T.  458;  Natl. 
Park  Bk.  v.  Ntntb  Natl.  Bk.  65  Barb.  87 ;  Espy  v. 
Bk.  of  Cincinnati.  18  Wall.  604:  Natl.  Bk.  of  Com. 
▼.  Natl.  Mechs.  Bkg,  Assn.  65  N.  Y.  211.  14 
Am.  Rep.  232. 

Certifying  bank  Is  bound  only  as  to  signature  of 
tbe  drawer  and  Its  own  certification.  Natl.  Bk.  of 
Com.  V.  Natl.  Mechs.  Bkg.  Assn.  55  N.  Y.  211, 
14  Am.  Rep.  232. 

Tbe  certification  of  a  cbeck  guarantees  only  tbe 
genuineness  of  the  signature  of  the  drawer  and 
that  he  has  suflScIent  funds  to  meet  It  which  will 
not  be  withdrawn.  Marine  Natl.  Bk.  v.  Natl.  City 
Bk.  59  N.  Y.  67,  17  Am.  Rep.  .^05:  Farms.  & 
Mechs.  Bk.  y.  Butchers*  &  Drovers'  Bk.  16  N.  Y. 
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125;  Espy  v.  Bk.  of  Cincinnati.  18  Wall.  604: 
Meads  V.  Mercbs.  Bk.  25  N.  Y.  143 ;  Irving  Bk.  v. 
Wetberald,  86  N.  Y.  835. 

Tbe  ordinary  form  of  certification  is  for  the 
proper  bank  officer  to  write  the  word  **good,** 
adding  sometimes  name  or  initials.  The  statute 
in  some  States  now  requires  a  distinct  promise 
written  and  signed.  In  the  absence  of  statute  a 
verbal  statement  by  the  bank  officer  that  tbe 
check  is  good,  or  promise  by  bank  to  pay  it.  Is 
sufficient,  provided  it  induced  bolder  to  take  It. 
Bamett  v.  Smith,  10  Post.  256;  Pope  v.  Bk.  of 
Albion.  69  Barb.  226 ;  Bank  v.  Pettel,  41  III.  492 : 
Carr  v.  Natl.  Security  Bk.  107  Mass.  4S;  Nelson 
▼.  First  Natl.  Bk.  48  111.  36. 

Bank    is   not   liable   on    certification    of   cbeck 
dated  ahead,  at  least  to  parties  taking  It  before 
due.     It  bears  on  its  face  until  due  notice  that  It 
was  not  certified  in  the  usual  course  of  business.    , 
Clarke  Natl.  Bk.  v.  Bk.  of  Albion,  52  Barb.  rt92. 
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by  the  same  clause  of  the  charter)  may  be  in- 
ferred by  the  jury. 

If  a  cashier  is  sliown  to  have  usually  or  f re- 
•quently  pledged  in  writing  the  credit  of  the 
bank,  in  the  usual  course  of  the  business,  with 
the  knowledge  of  the  bank,  and  such  is  shown 
to  be  the  usage  of  other  banks  as  before  stated, 
it  is  evidence  from  which  the  jury  may  infer 
that  he  is  authorized  to  pledge  that  credit  in 
all  transactions  authorized  by  the  charter,  and 
which  could  lawfully  be  confided  to  a  cashier. 

When  the  powers  exercised  are  shown  to  be 
of  the  same  character,  involving,  both  in  form 
and  substance,  the  same  identical  obligation 
and  the  same  consequence  to  the  principal,  and 
in  the  course  of  his  business,  it  cannot  be  neces- 
sary to  show  that  in  their  previous  exercise 
they  have  been  applied  to  contracts  for  the 
6ame  article.  See,  Tripp  v.  Paper  Co.  13  Pick. 
291. 

The  elementary  treatises  and  authorities  es- 
tablish this  view.  Story,  Ag.  ed.  1863,  p.  08, 
aec.  87. 

Sm.  Mere.  L.  ed.  1850,  p.  151,  says:  ''He 
who  accredits  another  by  employing  him,  must 
abide  the  effects  of  that  tredit,  and  will  be 
bound  by  contracts  made  b^f  innocent  third 
persons  in  the  seeming  course  ot  that  employ- 
ment and  on  the  faith  of  thAt  credit,  ivhether 
the  employer  intended  to  authorize  tlicm  or 
not.    Am.  Lead.  Cas.  ed.  1857,  p.  678. 

"With  regard  to  the  limits  of  the  general 
agency,  which  is  created  by  a  series  of  acts  in 
course  of  dealing,  the  language  of  Lord  Eldon 
in  Davidson  v.  Roberston.  3  IX) w.  219,  has  gen- 
«rally  been  considered  as  defining  the  princi- 
ple with  accuracy.  From  the  general  nature  of 
the  acts  permitted  to  be  done,  the  law  would 
infer  authority:  the  law  would  say  that  such 
an  authority  might  exist  without  a  special 
mandate." 

This  is  illustrated  in  Bk.  v.  Norton,  1  Hill, 
.502. 

The  doctrine  was,  in  that  case,  applied  where 
the  agent  of  a  firm  ^ho,  with  its  knowledge 
and  assent,  was  in  the  habit  of  drawing  bills 
and  making  notes  and  indorsements  for  it,  had 
made  an  acceptance,  but  no  proof  was  offered 
that  he  had  ever  previously  made  an  accept- 
ance. The  principal  was  charged.  The  case 
IS  cited  as  sound,  in  Pars.  Merc.  L.  p.  135,  n., 
and  Paley,  Ag.  ed.  of  1856,  p.  169.  n. 

In  Watkins  v.  Vince,  2  Stark.  368,  Lord 
Ellenborough  carried  the  doctrine  so  far  as  to 
hold  that  a  son  who  had  signed  for  his  father 
in  three  or  four  instances  and  had  accepted 
1)1118  of  exchange,  could  bind  the  father  by  a 
guaranty. 

In  Prescott  v.  Flinn,  9  Bing.  19,  Ch.  J.  Tin- 
<la11  says:  "It  may  be  admitted  that  an  au- 
thority to  draw  does  not  impart  in  itself  an 
authority  to  indorse  bills,  but  still  the  evidence 
of  such  authority  to  draw  is  not  to  be  with- 
l?eld  from  the  jury,  who  are  to  determine  on 
the  whole  evidence  whether  such  authority  to 
indorse  exists  or  not." 

The  cashier  of  defendant  was  intrusted  by  it 
with  powers  so  larjre  and  comprehensive  in 
dealing  with  the  funds  of  the  Bank,  giving  its 
checks,  pledging  its  credit  and  making  its  con- 
"tracts  and  purchases,  that  instead  of  these 
transnctions  goinor  rofnilsrly  as  they  occurred 
throtisrh  the  books  of  the  Bank,  and  being 
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credited  or  debited  to  the  accounts  to  which 
they  severally  belonged,  there  was  opened  on 
the  books  of  the  Bank  one  general  account 
with  the  cashier,  in  which  all  the  debits  (and 
of  course  the  credits)  arising  out  of  them,  were 
entered  to  bis  debit  or  credit. 

These  transactions  thus  entered  on  the  books 
embraced:  giving  checks  in  lieu  of  bills  where 
discoimts  are  made;  giving  checks  for  the  pur- 
chase of  exchange;  giving  checks  for  money 
borrowed  of  other  banks. 

The  amount  of  checks  thus  given  for  ex- 
change, and  in  lieu  of  bank  bills  on  discounts, 
during  the  five  months  prior  to  the  transac- 
tion now  under  investigation,  was  $2,500,000, 
and  in  addition,  the  amount  of  such  checks 
given  for  money  borrowed  of  other  banks  dur- 
ing the  same  period,  was  the  $1,500,000. 

Regular  prmted  blank  checks  were  kept  by 
the  Bank,  to  facilRate  these  operations  of  its 
cashier. 

From  the  evidence  derived  from  the  officers 
of  more  than  twenty  banks  of  Boston,  in  re- 
lation to  the  dealings  of  such  banks  with  each 
otlier,  a  usage  is  shown  by  which,  without 
by-law  or  vote,  powert  are  intrusted  to  cash- 
iers of  such  bEinks,  to  borrow  and  lend  the 
money  9i  their  banks  of  and  to  each  other,  to 
buy  and  tell  exchange  of  and  to  each  other, 
and  in  all  suoh  transactions  to  pledge  the  credit 
of  their  respective  banks,  usually  by  cashier's 
check,  sometimes  by  certificates  or  memoranda ; 
that  these  transactions  are  frequent,  involving 
large  sums  of  money,  and  that  they  are  uni- 
formly conducted  in  faith  of  the  implied  pow- 
ers of  cashiers,  without  inquiry. 

In  view  of  this  evidence,  we  ask  if  it  ought 
to  be  determined  that  there  was  evidence  prop- 
er to  be  submitted  to  a  jury,  from  which  they 
might  infer  that,  as  among  the  wide  powers 
openly  exercised  by  Smith  the  defendant's 
cashier,  :n  numerous  instances  and  for  large 
amounts,  was  the  authority  to  purchase  ex- 
change, he  hsd  or  had  not  also  entrusted  to 
him  the  power  to  purchase  ^Id,  and  thus  to 
find  their  verdict  for  the  plaintiff. 

It  has  been  determined  by  the  same  judge 
who  delivered  the  opinion  of  tl^  court  in  Bk. 
V.  Dunn,  6  Pet.  61.  relied  on  by  defendant, 
that  ''The  cashier  of  a  bank  authorized  by  its 
charter  to  deal  in  bills  of  exchange,  may  ac- 
cept such  bills  as  the  agent  of  the  bank.  This 
is  in  the  scope  of  his  agency,  and  Is  sanctioned 
by  universal  usage." 

La  Fayette  Bk.  v.  State  Bk.  of  111.  4  Mc- 
Lean, 208;  see,  also.Sturges  v.Bk.  11  Ohio  St.  53. 

It  was  legally  fit  to  be  submitted  to  a  jury 
to  find  that  defendant's  cashier,  clothed  as  he 
was  with  the  powers  stated  In  the  proofs,  had 
or  had  not  the  incidental  power  to  certify  the 
checks  declared  on,  and  thus  support  the 
counts  in  the  declaration  framed  on  those 
checks. 

The  form  of  pledging  the  credit  of  the  Bank 
at  the  moment  the  gold  was  received,  viz.:  by 
certifying  the  checks  of  the  parties  for  whom 
the  arrangement  was  made,  is  of  the  same  char- 
acter and  nature  as  a  cashier's  certificate  of  de- 
posit, checks  or  memorandums  of  credit  re- 
ferred to  In  the  testimony  as  to  usage.  Like 
these  it  is  an  absolute,  and  not  a  contingent 
\  promise  to  pav.  and  in  view  of  the  wide  pow- 
;  ers  exercised  by  defendant's  cashier,  the  jury 
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had  a  legal  right  to  infer  that  this  mode  of 
pledging  the  credit  of  the  Bank,  suited  as  it 
was  to  the  circumstances  (the  cashier  having 
full  authority  to  make  the  purchase)  was  with- 
in his  delegated  powers. 

But  if,  in  the  judgment  of  the  court,  the 
power  to  certify  these  checks  was  not,  imder 
the  evidence,  legallv  fit  to  be  submitted  to  the 
jury,  still  the  right  to  recover  the  purchase 
money  for  the  whole  stands  unaffected  by  the 
giving  of  those  checks.  They  were  received 
in  the  faith  that,  in  the  dealing  of  bank  with 
bank,  defendant's  cashier  had  authority  to 
certify  them.  Indeed,  as  to  the  $75,000  check, 
taken  by  defendant's  cashier  from  plaintiff's 
teller,  in  the  absence  of  the  cashier,  the  check 
was  taken  without  authority,  in  faith  of  the 
occurrence  a  few  hours  previous,  when  such 
checks  had  been  received  by  the  cashier. 

But,  however  these  checks  may  have  been 
received,  they  purported  to  be  delivered  to  the 
plaintiff  in  payment  for  the  gold.  If  they 
were  void,  no  payment  has  been  made.  It  is 
equivalent  to  a  payment  in  forged  bills.  The 
debt  remains. 

Bk.  V.  Smith,  6  Conn.  71 ;  Puckford  v.  ^lax- 
well,  6  T.  R.  62;  Young  v.  Adams,  6  Mass. 
182.       . 

A  suggestion  was  made  at  trial,  that  plain- 
tiff was  bound  to  elect  whether  to  proceed 
on  the  counts  founded  on  the  check,  or  on 
those  for  the  money  due  for  the  gold,  and 
further  that  no  recovery  can  be  had  on  the 
latter  count,  while  the  checks  remained  in  the 
hands  of  plaintiff.  We  submit  that  plaintiff 
was  not  bound  to  elect  (see,  Meserve  v.  Norris, 
3  Gush.  403)  ;  that  the  checks  may  be  deliver- 
ed to  plaintiff  or  placed  on  file  for  his  use  '*at 
any  time  before  final  judgment." 

Bridge  v.  Batchelder,  9  Allen.  394. 

The  two  grounds  on  which  plaintiff  thus 
placed  its  cause,  assumed  the  one,  that  the 
power  to  purchase  exchange  and  gold — ^the 
other  that  the  power  to  certify  checks  in  deal- 
ings between  bank  and  bank,  may  be  lawfully 
delegated  to  a  cashier.  Both  these  positions 
are  denied  by  defendant,  who  asserts  that  all 
quasi  judicial  powers,  as  it  calls  them,  arc 
vested  solely  in  directors,  and  that  no  other 
than  a  mere  ministerial  duty  can  be  intrusted 
to  a  cashier;  so  that,  in  the  daily  if  not  hour- 
ly recurrence  of  purchases  of  exchange  or  gold, 
the  adjustment  of  balances  between  banks  at 
the  clearing  house  and  giving  checks  for  these 
balances,  or  obtaining  temporary  accommoda- 
tion or  checks  to  provide  for  these  balances, 
i.nd  all  similar  arrangements  disclosed  in  the 
?vidence  as  being  the  uniform  practice  of  this 
defendant,  and  of  all  the  other  banks  in  Bos- 
ton, all  are  void,  and  there  can  be  no  other 
protection  to  the  public  except  by  first  ascer- 
taining if  there  be  a  reijular  vote  of  the  Bonrd 
Df  Directors  as  to  each  separate  transaction, 
since  upon  defendant's  theory  no  general  power 
*an  be  granted  to  the  cashier. 

Defendant's  proposition  is  founded  on  the 
doctrine  that  if  a  charter  proscribe  the  mode 
in  which  the  officers  of  the  Company  must  act 
Dr  contract,  that  mode  must  be  strictly  pur- 
sued and  the  power  cannot  be  delejratcd. 

Ang.  k  Ames.  Corp.  8th  ed.  383;  Lyon  v. 
Jerome,  26  Wend.  48.5. 

But  this  doctrine  has  no  application  in  this 
coxa 


cause,  since  the  National  Currency  Act  pre- 
scribes neither  the  mode  nor  the  officers  by 
whom  the  act  or  contract  necessary  to  the 
course  of  business  shall  be  made,  but  merely 
confines  the  general  oversight  and  manage- 
ment to  a  Board  of  Directors. 

This  precise  question-^«s  to  power  of  the 
directors  to  authorize  other  officers  of  a  bank, 
by  a  general  vote,  to  exercise  in  the  name  of 
the  bank,  at  all  times,  the  power  to  borrow 
money  and  give  notes — has  been  raised  and 
carefully  discussed  in  a  case  where  the  charter 
in  terms  provided  that  the  affairs  of  the  com- 
pany shall  be  conducted  by  the  directors,  and 
a  careful  judgment  of  Chief  Justice  Tilghman, 
displaying  as  it  does  the  practical  difficulties 
which  would  arise  from  a  denial  of  the  power, 
seems  conclusive. 

Ridgway  v.  Bk.  12  Serg.  ft  R.  256;  Ang.  ft 
Ames,  Corp.  8th  ed.  p.  267, 

As  to  incidental  powers  of  banks  to  borrow 
money,  see  Beers  v.  Glass  Co.  14  Barb.  358. 

If  the  power  to  borrow  money  at  all  times 
for  the  purposes  of  the  bank  and  give  notes 
therefor,  can  be  delegated  by  the  directors  to 
the  cashier,  surely  the  power  to  purchase  ex- 
changes and  gold  in  pursuance  of  the  charter 
can  be  so  delegated.  Whether  the  power  to 
delegate  to  a  cashier  authority  to  certify 
checks  exists,  has  nowhere  been  settled.  As  to 
conferring  such  authority  on  tellers  by  usa^je, 
the  power  is  negatived  in  Massachusetts  (Mus- 
sey  V.  Bk.  9  Met.  306),  while  in  New  York  it 
is  settled  that  such  power  may  be  conferred. 

Far.  ft  Mech.  Bk.  v.  Butch,  ft  Drov.  Bk.  16 
N.  Y.  125;  Meads  v.  Bk.  25  N.  Y.  143;  2  Duer, 
121;  4  Duer,  219. 

The  Statutes  of  the  United  SUtes  In  1864, 
ch.  173,  sec.  110,  recognizes  certified  checks 
and  makes  them,  in  common  with  the  circula- 
tion, subject  of  taxation. 

Whether  the  control  of  the  great  leading  bus- 
iness for  which  a  bank  is  created,  viz.:  loans 
and  discounts,  can  be  delegated,  may  be  doubt- 
ed. 

Bk.  V.  Dunn.  6  Pet.  56;  Bk.  Com'rs  ▼.  Bk.  of 
Buffalo,  6  Paige,  497. 

The  prevailing  practice  known  and  acted  up- 
on by  the  public  undoubtedly  is.  to  apply  to  a 
Board  of  Directors  for  discounts.  But  it  by 
no  means  follows  that  the  whole  of  the  other 
functions  of  a  bank  can  be  performed  by  a 
Board  of  Directors,  upon  each  hourly  transac- 
tion, and  the  authorities  cited  above  are  re- 
pugnant to  any  such  doctrine. 

ISf-^ssrs.  B.  R.  Curtis,  C.  B.  Goodrich,  and  B. 
F.  Thomas,  for  defendant  in  error: 

Had  the  cashier  of  the  defendant  Bank  au- 
thority to  certify  the  checks  of  Mellen,  Ward 
&  Co.,  and  by  such  certificate  to  bind  the  de- 
fendant to  their  payment? 

This  ouestion  resolves  itself  into  two  others: 

I.  If  it  were  in  the  power  of  the  Corpora- 
tion or  its  directors  to  clothe  the  cashier  with 
the  authority  to  certify  the  checks  in  question, 
has  it  done  so,  either  expressly  or  by  impli- 
cation of  law?  Was  it  competent  for  the  Cor- 
poration or  its  directors  to  delejrate  such  au- 
thority to  the  cashier  as  to  bind  the  Corpora- 
tion and  its  stockholders? 

II.  It  is  clear  upon  the  record  thau  no  ex- 
press authority  had  been  given  to  the  cashier 
to  certify  checks.    No  such  power  is  conferred 
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upon  the  cashier  by  Act  of  Congress  under 
which  the  Corporation  is  organized,  and  from 
which  it  derives  all  its  powers  and  functions. 

SUt.  at  L.  1864,  ch.  106;  13  Stat,  at  L. 
99. 

By  the  Act  of  Congress  the  entire  control 
and  management  of  the  Bank  are  vested  in  the 
directors.  With  this  view,  both  as  to  qualifi- 
cation and  responsibility,  the  office  and  trust  of 
directors  is  most  carefully  guarded. 

III.  If,  then,  the  cashier  of  the  defendant 
was  authorized  to  certify  the  checks  sued  up- 
on, it  was  through  the  action  of  the  directors, 
direct  or  indirect. 

No  such  power  is  conferred  upon  the  cashier 
by  any  by-law.  There  has  been  no  vote  of  the 
directors  to  confer  such  a  power  upon  the  cash- 
ier; no  ratification  or  sanction  by  the  directors 
as  a  board  or  separately,  of  the  use  of  such 
power  by  the  cashier;  no  evidence  that  the  de- 
fendant's cashier  ever,  in  a  single  instance,  be- 
fore or  since  the  Acts  in  question,  made  any 
certificate  upon  any  check  oi  depositor  or 
stranger. 

How,  then,  if  at  all,  have  the  directors 
clothed  the  cashier  with  the  power  to  make  the 
contracts  declared  on? 

They  liad  the  power  to  appoint  a  cashier  and 
"define  his  duties;**  not  to  transfer  nor  make 
over  to  him  the  duties  and  powers  of  the  di- 
rectors. 

If,  as,  in  substance,  plaintifT  claims  the 
cashier  may,  by  the  appointment  of  the  di- 
rectors, or  by  their  sanction  or  toleration,  be- 
come the  Bank  and  exercise  all  its  powers  and 
discharge  all  its  duties,  the  provisions  of  the 
Act  of  Congress  which  have  intrusted  to  the 
directors  all  these  duties  and  functions,  and 
held  them  responsible  for  their  diligent  and 
honest  administration,  are  not  merely  a  dead 
letter  but  a  snare. 

There  would  seem  to  be  but  one  of  two 
pounds  upon  which  it  could  be  argued  that 
the  cashier  had  the  power. 

1.  That  it  was  inherent  in  the  office,  so  that 
when  one  was  appointed  cashier,  he  might 
virtute  officii,  certify  checks.  2.  That  the  di- 
rectors had  held  him  out  to  the  world  as 
clothed  with  the  power,  so  held  him  out  to  the 
world  that  they  would  be  estopped  to  deny  it. 

His  powers  and  duties  are  executive  and  min- 
isterial, not  discretionary  nor  quasi  judicial. 
His  function  is  to  carry  into  effect  the  con- 
tracts made  by  the  directors  and  to  execute 
their  orders.  If  in  carrying  into  execution 
the  contracts  and  orders  of  the  directors,  his 
acts  sometimes  assume  the  form  of  contracts, 
they  are  ancillary  and  accessory,  and  not  sub- 
stantive and  independent  agreements. 

Story,  Ag.  sees.  114,  115. 

In  Minor  v.  Bk.  1  Pet.  46,  it  was  held  that 
no  usage,  even  under  the  sanction  of  the  Board 
of  Directors,  would  justify  a  cashier  in  allow- 
ing customers  to  overdraw. 

Bven  the  express  sanction  of  the  directors 
would  not  have  given  validity  to  the  acts  of 
the  defendant's  cashier  in  the  certifying  of  the 
check  sued  on.  The  case  at  bar  is  not  merely 
a  case  of  overdrawing  by  depositor,  but  a  case 
of  drawing  to  the  amount  of  $600,000  by  a  firm 
which  was  not  a  depositor,  and  which  had 
not  and  never  had  had  funds  in  the  Bank. 

In  Bk.  v.  Dunn,  6  Pet.  51,  this  court  held 
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that  the  president  and  cashier  of  a  bank  acting^ 
together,  had  no  power  to  bind  the  bank  by 
a  representation  to  an  indorser,  where  there 
was  collateral  security,  that  he  would  not  be 
bound  by  his  indorsement. 

See,  also,  Bk.  v.  Jones,  8  Pet.  12. 

The  more  recent  and  leading  case  in  this 
court  is  that  of  The  U.  S.  v.  Bk.  21  How.  356, 
16  L.  ed.  130.  This  case  recognizes  and  affinns 
as  settled  law,  that  the  makmg  of  a  contract 
involving  the  payment  of  money  or  the  pur- 
chase or  sale  of  property,  is  not  within  the 
ordinary   business   of   the    cashier,   and   if   a 

Sarty  relies  upon  such  contract  by  a  cashier, 
e  must  show  (at  least)  a  special  delegation  of 
power  from  the  directors. 

It  is  suggested  that  the  contract  in  this  case 
in  21  How.  (supra)  was  one  which  the  corpo- 
ration itself  could  not  make,  was  ultra  vires. 
It  is  enough  to  say  that  the  case  was  neither 
argued  nor  decided  on  that  ground.  It  was  ar- 
gued and  decided  on  the  power  of  the  cashier 
to  make  the  contract. 

See,  also.  Kirk  v.  Bell,  16  Q.  B.  290,  and  12 
Eng.  L.  &  E.  389;  Hoyt  v.  Thompson,  5  N.  Y. 
321 ;  Bk.  Comrs.  v.  Bk.  of  Buffalo,  6  Paige,  407; 
Lyon  V.  Jerome,  26  Wend.  485;  Wild  v.  Bk.  3^ 
Mas.  505 ;  Salem  Bk.  v.  Gloucester  Bk.  17  Mass. 
1;  Mussey  v.  Bk.  9  Met.  306;  Atlantic  Bk.  v. 
Merch.  Bk.  10  Gray,  533;  Bk.  v.  Stewart,  37 
Me.  522;  Percy  v.  Milaudon,  3  La.  568. 

The  leading  case  in  Massachusetts  is  Mussey 
V.  Bk.  supra. 

The  evidence  tended  to  show  that  it  was  the 
usage  of  the  teller,  during  all  the  time  of  his 
holding  office,  to  certify  checks;  that  his  doing 
so  was  known  to  the  Bank  and  not  forbidden; 
that  it  was  the  usage  of  the  tellers  of  other 
banks  to  do  the  same  thing.  The  court  held 
that  such  evidence  would  not  warrant  the  jury 
to  infer  that  the  power  of  so  doing  was  an  in- 
herent power  in  his  office;  and  that  a  usage 
for  him  to  certify  that  a  check  was  good,  so  as 
to  enable  the  holder  to  use  it  at  his  pleasure, 
was  bad. 

The  cases  decided  in  the  courts  of  New  York, 
do  not  really  touch  the  question  of  authority, 
as  they  rest  upon  admissions  in  the  pleadings 
or  in  agreed  statements  of  facts,  that  the  usage 
was  for  cashiers  to  certifv.  In  Farm.  &  Mech. 
Bk.  V.  Butch.  &  Drov.  Bk.  4  Duer,  210,  the 
question  was  as  to  a  certification  when  the 
drawer  had  no  funds,  but  the  check  had  passed 
into  the  hands  of  a  bona  fide  purchaser  without 
notice. 

S.  C,  N.  Y.  623;  S.  C.  16  N.  Y.  125. 

The  duty  of  signing  contracts  is  simply  min- 
isterial and  executive  and  not  discretionary. 
The  cashier  is  to  sign  such  contracts  as  the 
corporation  makes  through  its  directors.  The 
power  to  sign  without  more,  excludes  the  idea 
of  a  power  to  make.  The  contracts  to  be  signed 
are  contracts  of  the  Bank.  The  checks  to  be 
signed  are  the  checks  of  the  Bank,  and  not  of 
third  persons. 

Fearns  v.  Fllica,  7  Man.  &  Gran.  513. 

The  drawer  of  the  check  is  the  debtor  to 
the  payee.  It  is  his  contract,  he  standing  to 
the  payee  as  the  maker  of  a  promissory  note 
or  the  acceptor  of  a  bill  of  exchange.  The 
check  does  not  contemplate  or  require  accept^ 
ance,  and  in  the  \i8ual  course  is  not  accepted. 
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Thomp.  Bills,  400;  Mullick  v.  Radakissen,  0 
Moore,  P.  C.  60. 

Smith  put  liis  name  upon  contracts  made  by 
Mellen,  Ward  &  Company,  which  had  their 
existence  as  contracts  when  signed  by  Mellen, 
Ward  &  Company.  They  were  in  no  sense  con- 
tracts made  by  the  directors,  or  which  had 
been  prepared  by  them  for  signature  by  the 
casliier. 

L  iK)n  the  evidence,  the  contracts,  if  made  at 
all.  were  made  by  the  cashier  while  absent 
from  the  office  and  banking  house  of  the  Cor- 
poration, fixed  by  its  organization  certificate. 

SUt.  at  L.  1864,  sec.  8. 

The  attempted  distinction  between  the  prima 
iacie  and  the  final  effect  of  the  signature  to 
contracts,  would  furnish  no  protection  to  the 
Bank  nor  its  stockholders,  as  in  the  hands  of 
purchasers  without  notice  it  would  be  conclu- 
sive, and  thus  the  whole  power  of  the  Bank  be 
put  into  the  cashier's  hands. 

If  The  Bk.  v.  Warren,  7  Hill.  01,  sustains 
such  a  distinction,  it  is  certainly  in  conllict 
-with  the  cases  in  this  court. 

A  party  contracting  with  a  corporation  of 
limited  and  defined  powers,  or  a  servant  or 
agent  of  said  corporation  of  limited  agency,  is 
always  put  upon  his  inquiry  as  to  the  extent 
of  the  power  of  both  principal  and  agent. 

Soo,  among  other  cases,  Bk.  v.  Winchester, 
■8  Allen,  109;  Zabriskie  v.  R.  R.  Co.  23  How. 
398.  16  L.  ed.  497;  Pierce  v.  Madison  &  Ind. 
R.  R.  Co.  21  How.  443,  16  L.  ed.  184;  Salem  Bk. 
V.  Gloucester  Bk.  17  Mass.  1. 

A  natural  person  may  appoint  an  agent  to  do 
what  he  may  do  himself.  Not  so  with  corpo- 
rations. They  can  exercise  no  powers  not  del- 
egated, and  must  use  them  in  the  mode  pre- 
scribed by  their  charter. 

He  who  relies  upon  a  contract  as  binding 
^pon  a  corporation  when  such  contract  can  be 
made  by  its  directors  must  show  affirmatively, 
not  only  that  the  directors  made  it,  but  that  it 
is  within  the  scope  of  their  powers  and  duties. 

Burnes  v.  Pennell,  2  H.  of  L.  Cas.  520. 

The  plaintiffs  must  show  upon  the  evidence 
that  the  directors,  in  fact,  empowered  the  cash- 
ier to  make  them,  or  held  him  out  to  the  world 
as  clothed  with  such  authority.  The  appoint- 
ment to  the  office  of  cashier  was  a  limitation 
of  his  powers. 

U.  S.  V.  Bk.  21  How.  356,  16  L.  ed.  130. 

It  is  simple  assumption  to  say  that  the  de- 
fendant Bank  held  out  the  cashier  as  its  organ 
to  do  the  entire  business  of  banking.  It  put 
the  president,  directors,  cashier  and  other  offi- 
cers into  the  Bank  to  do  each  his  appropriate 
work. 

As  plainly  as  if  it  had  been  printed  in  broad 
letters  upon  its  door-posts,  defendant  said 
"This  Bank  is  organized  and  open  for  business 
tinder  the  Act  of  Congress  of  June  3,  1864. 
Contracts  must  be  made  with  the  directors." 

So  far  as  the  evidence  concerns  the  conduct 
of  the  defendant  Bank  and  its  relations  with 
its  cashier,  it  tends  to  show  that  the  cashier 
had,  before  these  transactions,  been  accustomed 
to  borrow  money  of  other  banks  to  make  up  de- 
ficiencies at  the  clearing  house  and  give  his 
«heck  therefor;  to  lend  money  for  the  same 
purpose,  and  receive  a  cashier's  check  therefor; 
to  sell  exchange  on  New  York,  and  to  draw  on 
ihc  Bank's  correspondents  for  the  same;  to  buy 
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exchange  on  New  York,  and  give  a  cashier's 
check  for  the  same;  and,  when  discounts  had 
been  made,  to  give  checks  in  lieu  of  bills  to  cus- 
tomers of  the  Bank. 

None  of  these  acts,  if  proved  to  have  been 
done  by  the  cashier  of  his  own  motion,  would 
have  any  tendency  to  show  or  warrant  the  jury 
in  finding  that  Smith  had  authority  to  go  to 
plaintiff's  Bank  and  certify  checks  of  Mellen, 
Ward  &  Co.,  given  to  the  plaintiff  in  payment 
of  a  previous  loan  to  them  or  in  payment  for 
gold,  which  the  plaintiff  was  under  contract  to 
sell  to  it. 

But  defendant  submits  that  there  is  nothing 
in  this  part  of  the  plaintiff's  evidence  to  war- 
rant the  conclusion  that  in  any  of  these  trans- 
actions the  cashier  of  the  defendant  Bank  acted 
mero  motu,  without  the  direction  of  the  presi- 
dent and  directors. 

No  force  can  be  given  to  these  acts  of  the 
cashier,  unless  it  appears  that  they  were  done 
either  under  a  general  authority  given  him  by 
the  directors,  or  by  his  own  motion  and  sanc- 
tioned by  the  directors.  If  done  with  the  ad- 
vice or  consent  of  the  directors  or  president  at 
the  time,  they  have  no  weight  or  significance. 

But,  assuming  that  the  lK>rrowinfi^  of  money 
of  other  banks,  dealing  In  New  York  exchange 
and  giving  checks  to  customers  in  lieu  of  bills 
when  bills  were  scarce,  was  done  by  the  cashier, 
and  done  with  such  knowledge  and  acquies- 
cence on  the  part  of  the  directors  as  to  bind 
the  defendant,  they  have  no  tendency  to  show 
that  the  defendant's  cashier  had  authority  to 
certify  checks  or  buy  and  sell  gold. 

Calling  cashiers  of  twenty  banks  to  prove  the 
borrowing  of .  other  banks  and  giving  checks 
therefor,  and  the  purchase  and  sale  of  New 
York  exchange,  and  the  absence  of  evidence  of 
the  certifying  of  the  sealed  checks  by  a  cashier, 
is  the  most  forcible  of  negatives  pregnant.  It 
shows  not  merely  that  there  is  no  evidence  in 
the  case,  but  that  there  is  none  to  be  had. 

So  far  as  the  evidence  tends  to  show  a  usage 
or  course  of  business,  it  clearly  marks  and  de- 
fines it;  and  the  line  of  demarcation  falls  en- 
tirely outside  of  the  class  of  acts  counted  upon 
by  the  plaintiff. 

The  suggestion  is  new  to  defendant,  that  a 
power  to  pledge  the  credit  of  the  principal  for 
one  purpose  has  any  tendency  to  show  the 
power  to  pledge  it  for  another  and  distinct  pur- 
pose. 

The  law  does  not  extend  nor  expand  the  pow- 
ers of  agents  by  analogy.  On  no  subject  are 
its  rules  of  limitation  more  rigid.  For  exam- 
ples: ''A  mandate  to  draw  bills  Is  held  not  a 
mandate  to  indorse.  Authority  to  sign  bills  be- 
longing to  a  specified  class,  the  principal  will 
not  be  bound  If  the  agent  sign  bills,  not  belong- 
ing to  that  class.  Authority  to  sign  bills  for 
a  certain  purpose,  the  principal  not  bound  if 
the  agent  signs  for  other  purposes.  An  author- 
ity to  accept  for  an  Individual  does  not  author- 
ize to  accept  for  a  company,  of  which  the  in- 
dividual is  a  member.  Authority  to  sign  In  the 
course  of  a  particular  business  does  not  au- 
thorize the  agent  to  sign  bills,  either  for  his 
own  accommodation  or  for  that  of  another. 

Thomp.  Bills,  152,  ed.  of  1865;  Davidson  y. 
Stanlev,  2  Man.  &  G.  721;  Murray  T.  E.  I.  Co. 
o  B.  &  Aid.  204. 
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The  case  of  6k.  v.  Norton,  1  Hill,  502,  is  not 
In  conflict.  The  person  accepting  the  bill  was 
the  general  agent  of  the  defendant  and  was  in 
the  habit  of  drawing  bills  and  making  notes 
lor  hif  principal. 

Usage  can  never  be  resorted  to,  to  vest  in  an 
Agent  a  power  the  law  has  not  conferred.  See 
the  two  well  considered  cases  in  Massachusetts 
ot  Dickinson  v.  Gay,  7  Allen,  29;  Dodd  v.  Far- 
low,  11  Allen,  426. 

Usage,  in  any  technical  or  legal  sense,  is  out 
of  the  (juestion. 

Bowling  v.  Harrison,  6  How.  259;  U.  S.  ▼. 
Buchanan,  8  How.  102;  Adams  v.  Otterback, 
15  How.  539;  Thompson  v.  Riggs,  5  Wall.  663, 
18  L.  ed.  704. 

Evidence  is  introduced  to  show,  not  technical 
usage,  but  that,  according  to  the  ordinary 
course  of  business  in  Boston,  cashiers  of  banks 
take  upon  themselves  to  do  certain  acts,  with- 
out first  getting  authority  from  the  president 
4>T  directors. 

In  appointing  a  cashier,  they  charged  him 
with  the  powers  and  duties  which  the  law  had 
<leclared  to  be  inherent  in  the  office  of  cashier; 
as  to  modes  and  forms  of  business,  they  au- 
thorized him  to  follow  the  usage  and  custom  of 
the  city  of  the  Bank's  location,  so  far  as  they 
^id  not  conflict  with  positive  law,  but  these 
were  the  outside  limits. 

Upon  the  evidence  defendant  submits  that 
there  is  no  usage  nor  course  of  business  shown 
Among  the  banks  in  Boston  upon  which  the 
plaintiff  relies,  which  would  sanction  or  tole- 
rate the  acts  of  defendant's  cashier. 

There  is  no  usage,  practice  or  course  of 
t>usines8,  general  or  limited,  for  cashiers  of 
banks  to  certify  checks  or  buy  gold  of  their 
•own  motion  and  without  the  order  or  request 
of  the  president  or  directors. 

Nor  does  it  follow,  because  the  cashier  might 
pay  or  guaranty  the  payment  of  a  check  where 
ihere  were  funds,  he  could  do  it  where  there 
were  not. 

Far.  &  Mech.  Bk.  v.  Butch.  &  Drov.  Bk.  16 
N.  Y.  125;  The  Freeman  y.  Buckingham,  18 
How.  182,  15  L.  ed.  341 ;  Bk.  v.  Winchester,  8 
Allen,  109;  Grant  v.  Norway,  10  C.  B.  665. 

As  the  cashier  had  no  authority  to  buy  the 
-^Id  for  the  Bank  nor  contract  for  its  deposit 
there,  the  defendant  could  not  be  responsible 
for  it  until,  with  the  knowledge  and  consent  of 
the  directors,  it  had  been  mingled  with  the  de- 
fendant's funds. 

Atlantic  Bk.  ▼.  Merch.  Bk.  10  Gray,  532; 
Skinner  v.  Bk.  4  Allen,  290. 

And  as  the  cashier  had  no  authority  to  deal 
^th  the  gold,  either  by  purchase  or  receiving 
it  on  deposit  for  Mellen,  Ward  ft  Co.  to  draw 
tipon  it,  he  clearly  has  not  the  power  to  bind 
the  defendant  by  any  declarations  concerning 
the  transaction. 

When  Smith  made  this  declaration  he  was 
not  acting  as  agent  of  the  defendant. 

If  there  were  any  evidence  tending  to  show 
^hat  the  directors,  either  expressly  or  impliedly 
authorized  the  cashier  to  certify  these  checks, 
the  Bank  would  not  be  bound.  Even  the  direc- 
tors are  but  trustees  for  the  stockholders,  and 
the  law  will  protect  their  interests  and  property. 

The  banks  are  the  financial  agents  of  the 
^vemment,  and  their  officers  are  public  func- 
t;ionarie8,  to  be  kept  within  the  strict  line  of 
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power  and  duty.  They  are  not  to  be  considered 
as  private  corporations  whose  principal  object 
is  individual  trade  and  individual  profit,  but 
as  public  corporations,  created  for  public  and 
national  purposes.  Osbom  v.  Bk.  9  Wheat.  738. 

Such  a  power  delegated  to  the  cashier  or  rec- 
ognized even  in  the  Erectors,  would  imperil  the 
whole  system. 

The  second  of  the  grounds  on  which  plaintilf 
rests  is,  a  sale  of  gold  certificates  and  coins 
to  the  defendant  through  its  agent  and  cashier, 
Smith.  The  considerations  as  to  the  power  of 
the  cashier  to  enter  into  contracts  by  certifying 
the  checks  already  suggested,  apply  with  equal 
force  here. 

The  cashier  had  no  authority  to  make  the 
purchase;  none  under  the  Act  of  Congress; 
none  under  the  by-laws;  none  under  any  vote 
of  the  directors;  none  imder  the  oral  consent 
of  the  directors  or  any  one  of  them;  none 
under  any  practice  or  any  precedent  of  his  own. 

If  the  cashier  had  made  the  most  formal  pur- 
chase of  the  plaintiff's  gold,  the  defendant 
could  not  be  holden. 

If  one  delivers  money  to  the  cashier  of  a 
bank,  when  absent  from  the  bank,  to  deposit  or 
to  pay  a  note  in  the  bank,  he  makes  the  cashier 
his  agent  to  deposit  or  pay;  and  if  the  money 
be  lost  or  stolen  before  it  reaches  the  bank,  the 
bank  is  not  liable. 

Manhattan  Co.  v.  Lydig,  4  Johns.  377;  Bul- 
lard  V.  Randall,  1  Gray,  605;  Thatcher  y.  Bk. 
5  Sandf.  121. 

If  the  cashier  had  the  power  to  purchase,  the 
plaintiff  had  no  right  to  sell.  The  gold  which 
went  out  of  the  Merchants'  Bank  that  day  was 
the  gold  on  which,  as  security,  the  Merchants' 
Bank  had  advanced  to  Mellen,  Ward  &  Co., 
fifteen  per  cent,  short  of  its  market  value.  The 
transaction  between  the  plaintiff  Bank  and 
Mellen,  Ward  &  Co.,  was  a  loan. 

The  amount  advanced  by  the  Bank  was  some 
$62,000  less  than  the  market  value  of  the  gold 
certificates.  The  amount  advanced  is  wholly 
inadequate  as  a  price,  and  this  inadequacy  is 
justly  regarded  as  one  of  the  most  important 
tests.  Owners  do  not  sell  for  considerations 
so  manifestly  inadequate.  Russell  v.  Southard, 
12  How.  139. 

At  the  time  of  the  delivery,  Carter  and 
Smith  were  present.  Carter  said  he  had  come 
in  for  his  gold.  It  was  delivered.  The  delivery 
in  contemplation  of  law  was  to  Carter,  the  only 
person  present  competent  to  receive.  Whether 
the  manual  caption  was  by  Carter  or  Smith  is 
immaterial. 

Frost  v.  Cloiitman,  7  N.  H.  15. 

The  plaintiff  cannot,  in  this  suit,  proceed 
upon  the  certified  checks  as  given  in  payment 
for  the  gold,  and  at  the  same  time  charge  the 
defendant  upon  the  contract  for  the  price  of 
the  gold,  as  for  goods  sold  and  delivered.  If 
the  plaintiff  repudiates  the  checks  it  may  fall 
back  uponp  the  contract  of  sale ;  but  not  until 
then.  Under  the  well  settled  law  of  Massachu- 
setts, the  checks  were  payment,  and  if  the 
Bank  is  not  liable,  Smith  individually,  and 
the  drawers,  still  are. 

French  v.  Price,  24  Pick.  13. 

*Mr.  Justice  Swayne  delivered  the  [^637 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
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of  the  United  States  for  the  District  of  Massa- 
chusetts. The  plaintiff  in  error  was  the  plain' 
tiff  in  the  court  below.  It  appears  by  the 
bill  of  exceptions,  that  upon  the  evidence  in 
behalf  of  the  plaintiff  being  closed,  the  defend- 
ant's counsel  moved  the  court  to  instruct  the 
jury  that  it  was  not  sufficient  to  warrant  theui 
to  find  a  verdict  for  the  plaintiff  upon  either 
of  the  counts  in  the  declaration.  This  instruc- 
tion was  given.  The  jury  found  for  the  defend- 
ant. The  plaintiff  excepted,  and  has  brought 
that  instruction  here  for  review.  This  renders 
it  necessary  to  examine  the  entire  case  as  pre- 
sented in  the  record.  According  to  the  settled 
practice  in  the  courts  of  the  United  States,  it 
was  proper  to  give  the  instruction  if  it  were 
clear  the  plaintiff  could  not  recover.  It  would 
have  been  idle  to  proceed  further  when  such 
must  be  the  inevitable  result.  The  practice  is 
a  wise  one.  It  saves  time  and  costs;  it  gives 
the  certainty  of  applied  science  to  the  results 
of  judicial  investigation;  it  draws  clearly  the 
line  which  separates  the  provinces  of  the  judge 
and  the  jury,  and  fixes  where  it  belongs  the  re- 
sponsibility which  should  be  assumed  by  the 
court.  The  facts  disclosed  in  the  bill  of  excep- 
tions are  neither  numerous  nor  complicated. 
The  defendant  called  no  witnesses*  There  is  no 
conflict  in  the  testimony.  The  questions  which 
it  is  our  duty  to  examine  are  questions  of  law. 
None  are  made  upon  the  pleadings,  and  it  is 
unnecessary  to  consider  them.  It  is  suflicient 
to  remark,  that  the  declaration  is  so  framed  a» 
to  meet  the  case  in  every  legal  aspect  which  it 
can  assume. 

On  the  26th  of  February,  1867,  Fuller,  the 
plaintiff's  cashier,  received  from  the  Second 
National  Bank  of  Boston  $200,000  of  ^Id  cer- 
tificates, and  paid  the  Bank,  upon  their  de- 
livery, the  amount  of  their  face  and  a  premium 
of  25  per  cent.  Payment  was  made  in  currency 
and  legal  tender  notes.  The  next  day  he  re- 
ceived from  the  same  Bank  $200,000  more  of 
like  certificates,  and  paid  for  them  at  the  same 
rate  in  currency  and  a  ticket  of  credit  by  the 
Merchants'  Bank  in  favor  of  the  National  Bank 
for  $175,000.  Both  transactions  were 
538*]  *  pursuant  to  an  arranprement  with  Mel- 
len.  Ward  &  Co.,  brokers,  in  Boston.  The  mar- 
ket premium  upon  gold  at  that  time  was  40 
per  cent.  It  was  understood  between  Fuller. 
the  cashier,  and  Mellen,  Ward  &  Co.,  that  the 
latter  might  receive  the  same  amount, of  gold 
from  the  Merchants*  Bank,  at  any  time  there- 
ifter,  by  paying  the  amount  advanced,  com- 
pensation for  the  trouble  the  Bank  had  in- 
2urred,  and  interest  at  the  rate  of  six  per 
jcnt.  There  had  been  like  transactions  upon 
those  terms  between  the  parties  prior  to  that 
time.  The  president  of  the  Bank  was  con- 
sulted in  advance  as  to  both  the  purchases 
from  the  Second  National  Bank,  and  approved 
them.  The  following  testimony  is  taken  from 
the  record:  * 

"GeorjTe  H.  Davis  testified  as  follows:  T  am 
fhe  paying  teller  of  the  Merchants*  Bank. 
From  about  the  Ist  of  January.  1807,  and  pre- 
rious  to  th«  2^({  of  Februarw  the  Bank  several 
times  received  gold,  or  gold  certificates  from 
Mellen,  Ward  A  Co.,  for  which  it  paid  currency 
at  the  rate  of  $125  for  .>100  in  gold.  At  that 
time  they  had  deposited  in  the  Bank  about  $90.- 
000  in  gold.  No  note,  memorandum,  or  check 
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was  taken  connected  with  it  in  any  way.  The 
gold  was  added  to  the  gold  of  the  Bank;  on  mv 
cash-book  it  was  add^  to  the  item  of  gold, 
and  the  gold  was  mixed  with  the  gold  of  the 
Bank  in  the  vault.  If  it  consisted  of  4;ertiti- 
cates,  they  were  put  in  a  pocketbook  kept  in 
my  trunk  with  other  certificates  and  bills.  (The 
paying  teller's  book  was  put  in,  and  from  the 
entries  in  it  on  the  26th,  27th  and  28th  of 
February,  1867,  it  appeared  that  the  gold  re- 
ceived from  Mellen,  Ward  &  Co.,  was  added 
to  the  gold  of  the  bank.)" 

On  the  28th  day  of  February,  Carter,  of  the 
firm  of  Mellen,  Ward  &  Co.,  and  Smith,  the 
cashier  of  the  State  Bank,  called  together  at 
the  Merchants*  Bank.  Carter  said  to  Fuller, 
"We  have  come  in  for  gold."  Smith,  the  cash- 
ier, said,  "We  have  come  to  get  an  amount  of 
gold,"  and  that  he  would  "pay  for  it  by  cer- 
tifying these  checks,"  referring  to  two  papers 
which  Carter  held  in  his  hand.  The  teller 
handed  Fuller  84  gold  certificates  of  $5,ilOO 
each,  making  the  sum  of  $420,000.  Fuller  an- 
nounced the  amount.  Smith  said  *that  1*639 
was  the  amount  wanted,  and  the  amount  cov- 
ered by  the  checks.  He  received  the  certifi- 
cates, certified  the  checks,  and  handed  them 
over  to  the  plaintiff's  cashier.  They  were 
drawn  by  Mellen,  Ward  &  Co.  upon  the  State 
National  Bank  in  favor  of  Fuller,  the  plain- 
tiff's cashier,  or  order,  and  were  certified 
"Good;  C.  H.  Smith,  cashier."  One  was  for 
$250,000,  and  the  other  for  $275,000.  Smith 
thereupon  left  the  Bank  with  the  certificates 
in  his  possession.  Nothing  was  said  by  Fuller 
to  Carter,  or  by  Carter  to  Fuller,  in  relation  to 
the  checks,  and  Fuller  did  not  know  what 
checks  Smith  referred  to  until  they  were  de- 
livered to  him.  Smith  did  not  certify  or  de- 
liver the  checks  until  he  had  got  possession 
and  control  of  the  funds  upon  which  his  cer- 
tificates were  apparently  founded,  and  this  was 
known  to  the  plaintiff's  agent  when  he  re- 
ceived the  checks.  Later,  on  the  same  day. 
Smith  and  Carter  called  again  at  the  Mer- 
chants' Bank.  Fuller  was  absent.  Smith  re- 
ceived $60,000  more  of  gold  and  gold  certifi- 
cates from  the  teller,  and  gave  in  return  a 
check  for  $75,000,  drawn  by  Mellen,  Ward  &  Oo. 
on  the  State  Bank,  payable  to  "gold  or  bear- 
er." Like  the  two  previous  checks,  it  was  cer- 
tified "Good;  C.  H.  Smith,  cashier."  This  ar- 
rangement was  in  pursuance  of  the  same  agre^* 
ment  as  that  under  which  the  gold  certificates- 
were  delivered  in  the  earlier  part  of  the  day. 
Both  transactions  were  alike  within  its  scope. 

On  the  Ist  of  March,  Havens,  the  pre8id«>nt 
of  the  Merchants*  Bank,  called  at  the  State 
Bank  and  complained  that  Smith  had  not  paid 
the  checks.  Smith  said  he  was  goinjj  out  to 
get  the  money.  Havens  inquired,  "Didn't  you 
have  the  money — the  gold  ?  Were  not  gold  cer- 
tificates delivered  to  you?"  He  answered. 
'*Yes;  T  had  them  here,  but  they  are  not  here 
now.  I  am  going  out  to  pet  it,  and  will  come 
in  and  attend  to  it."  Subsequently,  in  the 
same  conversation,  he  said,  "You  hold  the  State 
Bank.*'  T^ter  in  the  day  Havens  called  upon- 
Stetson,  the  president  of  the  State  Bank.  Stf't- 
son  denied  that  Smith  was  authorised  to  cer- 
tify the  checks,  and  appealed  to  a  director 
who  was  present.  The  director  was  silent.  Trr 
1  an  account  which  Fuller  rendered  'to   [*640 
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^ellen.  Ward  &  Co.  after  their  failure,  showing 
the  disposition  of  various  collaterals  which 
Mellen,  Ward  &  Co.  had  deposited  from  time 
-to  time  with  the  Merchuita'  Banlc,  the  amount 
paid  for  gold  was  put  down  as  a  loan,  and  in- 
terest was  chai^^ed,  but  in  his  testimony  before 
the  juiy  he  denied  that  the  money  was  loaned, 
and  insisted  that  the  gold  was  bought  by  the 
Merchants'  Bank.  The  agreement  between 
McUen,  Ward  ft  Co.  and  the  Merchant's  Bank 
rested  wholly  in  jparoL  No  written  voucher 
was  given  or  received  on  either  side  touching 
any  of  the  transactions  between  the  parties. 
The  record  discloses  nothing  else  in  this  con- 
nection which  it  is  material  to  consider. 

The  State  Bank  was  organized  under  the  Act 
of  Congress  ''to  provide  a  national  currency." 
etc.,  of  the  3d  of  June,  1864,  13  Stat  at  L.,  99. 
The  8th  section  of  that  Act  authorizes  such  as- 
sociations, by  their  directors,  to  appoint  a 
cashier  and  other  officers,  and  to  exercise, 
^'under  this  Act,  all  such  incidental  powers  as 
ahall  be  necessary  to  cariy  on  the  business  of 
banking  by  discounting  and  negotiating 
promissoiT  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt;  by  receiving  deposits; 
by  buyinff  and  selling  exchange,  coin  and  bul- 
lion; by  loaning  money  on  personal  security; 
1>y  obtaining,  issuing  and  circulating  notes,  ac- 
cordinff  to  the  provisions  of  this  Act,"  etc.  It 
is  further  provided  that  the  directors  may,  by 
by-laws,  regulate  the  manner  in  which  its 
business  shall  be  conducted  and  its  franchises 
enjoyed ;  and  that  its  general  business  shall  be 
transacted  at  an  office  "located  in  the  place 
specified  in  its  organization  certificate." 

The  5th  of  the  articles  of  association  author- 
izes the  Board  of  Directors  to  appoint  a  cashier 
and*  such  other  officers  as  may  be  necessary, 
and  to  define  their  duties.  The  7th  by-law  de- 
clares that  the  cashier  "shall  be  responsible  for 
the  moneys,  funds  and  other  valuables  of  the 
Bank,  and  shall  give  bonds,"  etc.  The  17th 
by-law  requires  that  all  "contracts,  checks, 
drafts,  receipts,  etc.,  shall  be  signed  by 
^41*]  *the  cashier  or  by  the  president,  and  that 
all  indorsements  necessary  to  be  made  by  the 
Bank  shall  be  under  the  hand  of  the  cashier 
or  president,"  unless  absent. 

The  by-laws  contain  nothing  further  upon 
this  subject.  The  directors  failed  to  define 
more  specifically  the  powers  and  duties  of  the 
oashier. 

Smith,  the  defendant's  cashier,  exercised 
habitually  very  large  powers  without  any  spe- 
cial delegation  of  authority.  An  account  was 
kept  on  the  books  of  the  Bank  with  him  as 
cashier,  which  represented  these  transactions, 
and  printed  blank  checks  were  kept  in  the 
Bank  to  facilitate  them.  The  checks  given  by 
bim  for  the  proceeds  of  bills  discounted  and  for 
the  purchase  of  exchange  during  the  five 
montns  preceding  the  23d  of  February,  1867, 
amounted  in  the  aggregate  to  $2,500,000.  This 
was  exclusive  of  his  clearing-house  checks. 
His  checks  for  money  borrowed  of  other  banks, 
•during  the  six  months  preceding  the  same  23d 
of  February,  amounted  to  $1,447,000.  A  large 
number  of  the  cashiers  of  other  banks  in  Bos- 
ton were  examined,  and  testified  that  they  ex- 
ercised the  same  powers  under  like  circum- 
stances. There  is  no  proof  that  either  they  or 
Smith  ever  certified  checks.  It  is  not  shown 
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what  became  of  the  gold.  Perhaps  some  light 
is  thrown  on  the  subject  by  the  remark  of  the 
president  of  the  Merchants'  Bank  to  the  presi- 
dent of  the  State  Bank,  "that  the  latter  had 
better  go  to  the  sub-treasury,  and  that  he 
would  perhaps  find  his  gold  there."  We  find 
no  reason  to  doubt  that  both  banks,  as  repre- 
sented by  their  cashiers,  acted  in  entire  good 
faith  throughout  the  transactions,  until  they 
were  closed  by  the  delivery  of  the  last  of  the 
certified  checks.  Neither  could  then  have  an- 
ticipated the  difficulties  and  the  conflict  which 
subsequently  arose. 

The  first  question  presented  for  our  consid- 
eration is:  what  was  the  title  of  the  plaintiff, 
and  what  were  the  rights  of  Mellen,  Ward  & 
Co.,  in  respect  to  the  gold  certificates  delivered 
by  the  Second  National  Bank  to  the  Mer- 
chants' *Bank?  No  very  searching  an-  ['64a 
alysis  of  the  facts  disclosed  is  necessary  to  en- 
able us  to  find  a  satisfactorvi  answer  to  this  in- 
quiTY.  it  does  not  appear  that  Mellen,  Ward  & 
Co.  had  any  connection  with  the  certificates  re- 
ceived from  the  Second  National  Bank  until 
after  the  plaintiff  took  the  action  which  they 
invoked,  and  came  into  possession  of  the  prop- 
erty. 

The  Merchants'  Bank  applied  for  them, 
bought  them,  paid  for  them,  received  them, 
and  deposited  them  with  its  other  assets  of 
like  character.  It  does  not  appear  that  any 
special  mark  was  put  upon  them,  or  that  any- 
thing was  done  to  distinguish  them  from  the 
other  effects  of  the  Bank  with  which  they  were 
mingled.  Upon  the  face  of  tne  transaction  it 
was  a  simple  sale  by  the  Second  National  Bank, 
wherebjr  the  entire  title  and  property  became 
vested  m  the  plaintiff.  But  gold  was  then  at  a 
premium  of  40  per  cent,  in  currency.  The 
Merchants'  Bank  paid  but  25,  according  to  the 
contract  between  the  Bank  and  Mellen,  Ward 
&  Co.  The  latter  were  to  pay,  and  it  is  pre- 
sumed did  pay,  the  additional  15  per  cent. 
This  was  a  part  of  the  consideration  upon 
which  the  Merchants'  Bank  entered  into  the 
contract.  It  is  evident  that  the  Bank  did  not 
agree  to  deliver  to  Mellen,  Ward  &  Co.  the 
identical  gold  certificates  which  were  pur- 
chased, but  gold,  or  its  equivalent  in  certifi- 
cates to  the  same  amount,  and  any  gold  or  any 
certificates  would  have  satisfied  the  contract. 
The  Bank  cannot,  therefore,  be  regarded  as 
holding  tne  certificates  in  pledge.  The  want 
of  the  element,  that  the  identical  certificates 
were  to  be  delivered,  is  conclusive  ^;ainst  that 
view  of  the  subject.  If  Mellen,  Ward  k  Co. 
had  tendered  performance  and  called  for  gold, 
and  the  Bank  had  failed  to  respond,  Mellen, 
Ward  &  Co.  oould  have  sustained  an  action  for 
the  breach  of  the  contract.  But  they  could  not 
have  maintained  detinue,  trover  or  replevin 
against  the  Bank.  The  real  character  of  the 
transaction  was,  that  the  Bank  took  the  title 
and  entire  property;  but  Mellen,  Ward  &  Co. 
had  the  right  to  purchase  from  the  Bank  the 
like  amount  of  gold,  or  its  equivalent  in  certifi- 
cates, according  to  the  terms  of  the  contract, 
which  were,  that  *they  should  pay  what  [*643 
the  Bank  paid,  compensation  for  its  trouble, 
and  interest  from  the  time  the  purchase  by  the 
Bank  was  made. 

In  respect  to  the  $60,000  of  iifold  and  gold 
certificates  delivered  by  the  teller  in  the  ab- 
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senee  of  the  cashier,  and  the  excess  of  gold 
certificates  over  $400,000  delivered  by  the 
cashier,  the  facts  are  substantially  the  same 
as  those  in  regard  to  the  $400,000,  except  that 
the  excess  of  certificates,  and  what  was  de- 
livered by  the  teller,  had  reference  to  gold  and 
gold  certificates  deposited  in  the  Bank  by  Mel- 
Ten,  Ward  k  Co.  This  difference  is  not  ma- 
terial. With  this  qualification  the  same  re- 
marks apply  which  nave  been  made  touching 
the  $400,000  of  certificates,  and  we  are  led  to 
the  same  legal  conclusions. 

The  transactions  between  the  State  Bank 
and  the  Merchants'  Bank  were  apparently  of 
the  same  character  as  that  between  the  Mer- 
chants' Bank  and  the  Second  National  Bank. 
What  the  understanding  between  Mellen,  Ward 
&  Co.  and  the  defendant  was,  is  not  disclosed 
in  the  evidence.  But  it  is  fairly  to  be  inferred 
that  it  was  the  same  as  that  between  them  and 
the  Merchants'  Bank.  When  the  arrangement 
was  proposed  by  Carter  to  Fuller,  on  the  22d 
of  February,  Carter  said  that  "when  the  gold 
was  taken  from  the  Merchants'  Bank  he 
thought  it  would  go  through  some  other  bank 
or  baiJcs."  The  assent  of  Mellen,  Ward  k  Co. 
to  the  sale  of  the  State  Bank  by  the  Merchants' 
Bank  extinguished  their  claim  upon  the  latter. 
The  Merch^ts'  Bank  certainly  nad  a  title  of 
some  kind,  and  whatever  it  was  it  passed  to 
the  State  Bank,  unless  the  contract  was  void, 
because  the  State  Bank  had  no  corporate 
power,  or  its  cashier  had  no  authority  to  make 
the  purchase.  The  Act  of  Congress  expressly 
authorizes  the  banks  created  under  it  to  buy 
and  sell  coin.  No  question  of  ultra  vires  is, 
therefore,  involved. 

If  the  Merchants'  Bank  held  the  certificates 
as  a  pledge  it  had  a  special  property  which 
might  be  sold  and  assigned.  The  assignee  in 
such  cases  becomes  invested  with  all  the  leg^l 
rights  which  belonged  to  the  assignor.  Such 
6^*]  is  the  *rule  of  the  common  law,  and  it 
has  subsisted  from  an  early  period.  Mores  v. 
Conham,  Owen,  123;  Anon.  2  Salk.  522;  Coggs 
V.  Bernard,  3  Salk.  268;  Whitaker  y.  Sumner, 
20  Pickering,  399,  405;  Thompson  v.  Patrick, 
I  Watts,  415;  Story,  Baihn.  sec.  324. 

But  we  are  entirely  satisfied  with  the  other 
view  we  have  expressed  upon  the  subject, 
(nodus  et  conventio  vincunt  legem. 

It  is  insisted  by  the  defendant's  counsel  that 
the  transaction  was  a  loan  to  Mellen,  Ward  A, 
Co.  As  the  Bank  parted  with  its  title,  if  there 
were  a  loan  in  the  eye  of  tne  law,  it  would  not 
in  anywise  affect  the  conclusion,  at  which  we 
have  arrived. 

Recurring  to  the  subject  of  the  authority  of 
the  cashier  of  the  State  Bank  to  make  the  pur- 
chase, and  exdudinf?  from  consideration  for 
the  present  the  certified  checks,  three  views,  we 
think,  may  be  properly  taken  of  the  case  in 
this  aspect. 

1.  If  the  certificates  and  the  gold  actually 
went  into  the  State  Bank,  as  was  admitted  by 
Smith  to  Havens,  then  the  Bank  was  liable  for 
money  had  and  received,  whatever  may  have 
been  the  defect  in  the  authority  of  the  cashier 
to  make  the  purchase,  and  this  question  should 
have  been  submitted  to  the  jury. 

2.  It  should  have  been  left  to  the  jury  to  de- 
termine whether,  from  the  evidence  as  to  the 
powers  exercised  by  the  cashier,  with  the 
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knowledge  and  acquiescence  of  the  direetorsy 
and  the  usage  of  other  banks  in  the  same  city, 
it  might  not  be  fairly  inferred  that  SmiUi  had 
authority  to  bind  the  defendant  by  a  contrsct 
which  he  made  with  the  Merchants'  Bank. 

3.  Wnere  a  party  deals  with  a  corporation 
in  good  faith — the  transaction  is  not  ultra 
vires — and  he  is  unaware  of  any  defect  of  au- 
thority or  other  irregularity  on  the  part  of 
those  acting  for  the  corporation,  and  uiere  is 
nothing  to  excite  suspicion  of  such  defect  or 
irregularity;  the  corporation  is  bound  by  the 
contract,  although  such  defect  or  irregularity 
in  fact  exists. 

If  the  contract  can  be  valid  under  any  cir- 
cumstancesy  an  ^innocent  party  in  such  [*645 
a  case  has  a  right  to  presume  their  existence, 
and  the  corporation  is  estopped  to  deny  them. 

The  jury  should  have  been  instructed  to  ap- 
ply this  rule  to  the  evidence  before  them. 

The  principle  has  become  axiomatic  in  the 
law  of  corporations,  and  by  no  tribunal  haa  it 
been  applied  with  more  firmness  and  vigor 
than  by  this  court  Supervisors  v.  8chenck,S 
Wall.  784,  18  L.  ed.  560;  Knox  Co.  v.  Aspin- 
wall,  21  How.  539,  16  L.  ed.  208;  Bissell  v. 
JeffersonviUe,  24  How.  288,  16  L.  ed.  668; 
Moran  v.  Com.  2  Black,  722,  17  L.  ed.  342; 
Gelpcke  v.  Dubuque,  1  Wall.  203, 17  L.  ed.  524 ; 
Mercer  Co.  v.  HackeU,  1  Wall.  93,  17  L.  ed. 
549 ;  Mayor  v.  Lord  [ante,  704] ;  British  Bank 
V.  Turquand,  0  £.  &  B.  327;  F.  L.  ft  T.  Co.  v. 
Curtis,  7  N.  Y.  466;  Stoney  y.  Ins.  Co.  11 
Paiffe,  635;  Soc.  for  Savings  v.  New  London,. 
29  Conn.  174;  Com.  v.  Pittoburg,  34  Pa.  496; 
Com.  V.  Allegheny  Co.  37  Pa.  Si, 

Corporations  are  liable  for  every  wrong  of 
which  they  are  guilty,  and  in  such  cases  the 
doctrine  of  ultra  vires  has  no  application.  R. 
R-  Co.  V.  Quiffley,  21  How.  209,  16  L.  ed.  75; 
Green  v.  Lond.  Omnibus  Co.  7  C.  B.  (N.S.),. 
290;  Life  and  Fire  Ins.  Co.  v.  Mech.  Ins.  Co.  7 
Wend.  31. 

Corporations  are  liable  for  the  Acts  of  their 
servants  while  engaged  in  the  business  of  their 
employment,  in  the  same  manner  and  to  the 
same  extent  that  individuals  are  liable  under 
like  circumstances.  Ranger  v.  The  Great  West. 
R.  R.  Co.  5  H.  of  L.  Cas.  86;  Thayer  v.  Boston,. 
19  Pick.  511;  Bk.  v.  Johnson,  24  Me.  490; 
Ang.  &  Ames,  Corp.  sec.  382,  388. 

Estoppel  in  pais  presupposes  an  error  or  a 
fault  and  implies  an  act  in  itselt  invalid.  The 
rule  proceeds  upon  the  consideration  Uiat  the 
author  of  the  misfortune  shall  not  himself 
escape  the  consequences  and  cast  the  burden 
upon  another.  Swan  v.  Brit.  Aus.  Co.  7  H.  4 
M.  603;  Hem  v.  Nichols,  1  Salk.  289.  Smith 
was  the  cashier  of  the  State  Bank.  As  such 
he  approached  the  Merchants'  Bank.  The 
Bank  did  not  approach  him.  Upon  the  faith 
of  his  acts  and  declarations  it  parted  with  its 
property.  The  misfortune  occurred  through 
him,  and  as  the  case  appears  in  the  record, 
upon  *the  plainest  principles  of  justice  [*646 
the  loss  should  fall  upon  the  defendant.  The 
ethics  and  the  law  of  the  case  alike  require 
this  result    Dezell  v.  Odell,  3  Hill,  216. 

Those  who  created  the  trust,  appointed  the 
trustee  and  clothed  him  with  the  powers  that 
enabled  him  to  misleiad,  if  there  was  any  mis- 
leading, ouflrht  to  suffer  rather  than  the  oUier 
party.     Far.  and  Mech.  Bk.  t.  Drovers'  and 
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Butchers'  Bk.  16  N.  T.  133;  Welland  Can.  Co. 
V.  Hathaway,  8  Wend.  489. 

In  The  Bk.  U.  S.  v.  Davis,  2  Hill,  466,  Nel- 
son, Ch.  J.  said :  '*The  pUiintiffs  appointed  the 
director  and  held  him  out  to  their  customers 
and  the  public  as  entitled  to  confidence.  They 
placed  him  in  a  position  where  he  has  been  en- 
abled to  commit  this  fraud." 

The  director  had  fraudulently  appropriated 
the  proceeds  of  a  bill  discounted  for  the  drawer. 
It  was  held  the  drawer  was  not  liable. 

The  reasoninff  of  Justice  Selden  in  The 
Farm,  and  Me<m.  Bk.  v.  Butchers'  &  Drovers' 
Bk.  [supra],  is  also  strikingly  opposite  in  the 
case  before  us.  He  said:  "The  bank  selects 
its  teller  and  places  him  in  a  position  of  great 
responsibility.  Persons  having  no  voice  in  his 
selections  are  obliged  to  deal  with  the  bank 
through  him.  If,  therefore,  while  acting,  in 
the  business  of  the  bank  and  within  the  scope 
of  his  employment,  so  far  as  is  known  or  ^ can 
be  seen  by  the  party  dealing  with  him,  he  is 
guilty  of  misrepresentation,  ought  not  the 
bank  to  be  responsible?" 

The  same  principle  was  applied  in  The  R.  R. 
Co.  V.  Schuyler,  38  Barb.  536;  S.  C.  affirmed, 
34  N.  Y.  30. 

It  was  explicitly  laid  down  by  Lord  Holt,  in 
Hern  ▼.  Nichols,  1  Salk.  289.  He  there  said: 
"For  seeing  somebody  must  be  a  loser  by  this 
deceit,  it  is  more  reason  that  he  that  employs 
and  puts  trust  and  confidence  in  the  deceiver 
should  be  a  loser  than  a  stranger,"  "and  upon 
this  the  plaintiff  had  a  verdict." 
647*]  *  Smith,  by  his  conduct,  if  not  by  his 
declarations,  avowed  his  authority  to  buy  the 
certificates  and  gold  in  question  from  the 
Merchants'  Bank,  and  the  Bank,  imder  the 
circumstances,  had  a  right  to  believe  him. 

We  have  thus  far  examined  the  controversy 
as  if  the  certified  checks  were  void  or  ha4  not 
been  given.  It  remains  to  consider  that  branch 
of  the  case.  Bank  checks  are  not  inland  bills 
of  exchange,  but  have  many  of  the  properties 
of  such  commercial  paper;  and  many  of  the 
rules  of  the  law  merchant  are  alike  applicable 
to  both.  Each  is  for  a  specific  sum  payable  in 
money.  In  both  cases  there  is  a  drawer,  a 
drawee,  and  a  payee.  Without  acceptance,  no 
action  can  be  naintained  by  the  holder  upon 
either  against  the  drawer.  The  chief  points  of 
difference  are  that  a  check  is  always  drawn  on 
a  bank  or  banker.  No  days  of  grace  are  al- 
lowed. The  drawer  is  not  discharged  by  the 
laches  of  the  holder  in  presentment  for  pay- 
ment, unless  he  can  show  that  he  has  sustained 
some  injury  by  the  default.  It  is  not  due  until 
payment  is  demanded,  and  the  Statute  of  Limi- 
tations runs  only  from  that  time.  It  is  by 
its  face  the  appropriation  of  so  much  money 
of  the  drawer  in  the  hands  of  the  drawee  to 
the  pa3rment  of  an  admitted  liability  of  the 
drawer.  It  is  not  necessary  that  the  drawer 
of  a  bill  should  have  funda  in  the  hands  of 
the  drawee.  A  check  in  such  case  would  be  a 
fraud.  Grant,  Bkg.  89.  90;  Keene  v.  Beard,  8 
C.  B.  (N.  S.).  373;  Serle  v.  Norton,  2  Moody  & 
TL  404,  n.;  Boehm  v.  Sterling,  7  T.  R.  430; 
Alexander  v.  Burchfield,  7  Man.  k  G.  1067. 

All  the  authorities,  both  English  and  Ameri- 
can, hold  that  a  check  may  be  accepted,  though 
acceptance  is  not  usual.  Robson  v.  Bennett,  2 
Taunton,  396;  Grant,  Bkg.  89;  Chit.  Bills,  10 
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ed.  261;  Boyd  v.  Emmerson,  2  Ad.  &  E.  184; 
Kilsby  V.  Williams,  6  B.  &  Aid.  816;  Story,. 
Prom.  N.  sees.  489,  490. 

By  the  law  merchant  of  this  country,  the 
certificate  of  the  bank  that  a  check  is  good  ia 
equivalent  to  acceptance.  It  implies  that  the 
check  is  drawn  upon  sufficient  funds  in  the 
hands  of  the  drawee,  that  they  have  been  set 
apart  for  its  *satisf action,  and  that  they  ['648 
shall  be  so  applied  whenever  the  check  is  pre- 
sented for  payment.  It  is  an  undertaking  that 
the  check  is  good  then  and  shall  continue  good., 
and  this  agreement  is  as  binding  on  the  Bank 
as  its  notes  of  circulation,  a  certificate  of  de- 
posit payable  to  the  order  of  the  depositor,  or 
any  other  obligation  it  can  assume.  The  ob- 
ject of  certifying  a  check,  as  regards  both 
parties,  is  to  enable  the  holder  to  use  it  ae 
money.  The  transferee  takes  it  with  the  same 
readiness  and  sense  of  security  that  he  would 
take  the  notes  of  the  Bank.  It  is  available 
also  to  him  for  all  the  purposes  of  money. 
Thus  it  continues  to  perform  its  important 
functions  until  in  the  course  of-  business  it 
goes  back  to  the  Bank  for  redemption  and  is^ 
extinguished  by  payment. 

It  cannot  be  doubted  that  the  certifying 
Bank  intended  these  consequences,  and  it  is  li- 
able accordingly.  To  hold  otherwise  would 
render  these  important  securities  only  a  snare 
and  delusion. 

A  bank  incurs  no  greater  risk  in  certifying 
a  check  than  in  giving  a  certificate  of  deposit. 
In  well  regulated  banks  the  practice  is  at  once 
to  charge  the  check  to  the  account  of  the 
drawer,  to  credit  it  in  "certified  check  ac- 
count," and  when  the  check  is  paid,  to  debit 
that  account  with  the  amount.  Nothing  can 
be  simpler  or  safer  than  this  process. 

The  practice  of  certifying  chedcs  has  grown 
out  of  the  business  needs  of  the  country.  They 
enable  the  holder  to  keep  or  convey  the  amount 
specified  with  safety.  They  enable  persons  not 
well  acquainted  to  deal  promptly  with  each 
other,  and  they  avoid  the  delay  and  risks  of 
receiving,  counting  and  passing  from  hand  to 
hand  large  sums  of  money. 

It  is  computed  hj  a  competent  authority 
that  the  average  daily  amount  of  such  checks 
in  use  in  the  City  of  New  York,  throughout 
the  year,  is  not  less  than  $100,000,000. 

We  could  hardly  infiict  a  severer  blow  upon 
the  commerce  and  business  of  the  country  than 
by  throwing  a  doubt  upon  their  validity. 

*Our  conclusions  as  to  their  legal  effect  [^649 
are  supported  by  authorities  of  great  weight. 
Bickford  v.  Nat.  Bk.  42  111.  238;  WilleU  v. 
Phoenix  Bk.  2  Duer,  121;  Bamet  v.  Smith,  10 
Post.  (N.H.),  256;  Meads  v.  Mech.  Bk.  25  N. 
Y.  146:  Far.  and  Mech.  Bk.  v.  Butchers'  and 
Drov.  Bk.  4  Duer,  219;  Far.  and  Mech.  Bk.  v. 
B\itchers'  and  Drov.  Bk.  14  N.  Y.  624;  Brown 
V.  Leckie,  43  Illinois,  497;  Gir.  Bk.  v.  Bk.  of 
Penn.  39  Pa.  St.  92. 

Congress  has  made  them  the  subject  of  taxa- 
tion by  name.    13  Stat,  at  L.  278. 

But  it  is  strenuously  denied  that  the  cashier 
had  authority  to  certify  the  checks  in  ques- 
tion.   To  this  there  are  two  answers. 

1.  In  oonsiderinff  the  question  of  his  author- 
ity to  buy  the  gold,  the  evidence  that  he  had 
friven  his  checks  for  loans  to  his  Bank,  and  for 
the  proceeds  of  discounts,  was  fully  considered. 
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Our  reasoning  and  the  authorities  cited  upon 
that  subject  apply  here  with  equal  force.  We 
need  not  go  over  the  same  ground  again.  The 
questions  whether  the  requisite  authority  was 
Jiot  inferable,  and  whether  the  principle  of 
estoppel  in  pais  did  not  apply,  should  in  this 
•connection  also  have  been  left  to  the  jury. 

2.  As  before  remarked,  the  organic  law  ex- 
pressly allowed  the  Bank  to  buy  coin  and  bull- 
ion. We  have  also  adverted  to  the  provisions 
of  the  by-laws,  that  the  cashier  shall  be  re* 
sponsible  ''for  the  moneys,  funds  and  all  other 
A^luables  of  the  Bank;"  and  that  "all  con- 
tracts, checks,  drafts,  receipts,  etc.,  shall  be 
signed  either  by  the  cashier  or  president.''  The 
power  of  the  bank  to  certify  checks  has  also 
l>een  sufficiently  examined.  The  question  we 
are  now  considering  is  the  authority  of  the 
cashier.  It  is  his  duty  to  receive  all  the  funds 
which  come  into  the  bank,  and  to  enter  them 
tipon  its  books.  The  authority  to  receive  im- 
plies and  carries  with  its  authority  to  give  cer- 
tificates of  deposit  and  other  proper  vouchers. 
Where  the  money  is  in  the  bank  he  has  the 
same  authority  to  certify  a  check  to  be  good, 
charge  the  amount  to  the  drawer,  appropriate 
it  to  the  pa3rment  of  the  check,  and  make  the 
650*]  proper  entry  on  the  •books  of  the  bank. 
'fhiB  he  is  authorized  to  do  virtute  officii.  The 
power  is  inherent  in  the  office.  Wild  v.  The 
Bank  of  Passamaquoddy,  3  Mas.  606 ;  Burnhnm 
V.  Webster,  19  Me.  234;  Elliott  v.  Abbot,  12  N. 
H.  666;  Bk.  of  Vergennes  v.  Warren,  7  Hill. 
•^1 ;  Lloyd  v.  Bk.  16  Pa.  St.  172-,  Badger  v.  Bk. 
26  Me.  428;  Bk.  of  Ky.  v.  Schuykill  Bk.  Pars. 
Sel.  Cas.  182;  Fleckner  v.  Bk.  U.  S.  8  Wheat. 
360. 

The  cashier  is  the  executive  officer,  through 
whom  the  whole  financial  operations  of  the 
bank  are  conducted.  He  receives  and  pays  out 
its  moneys,  collects  and  pays  its  debts,  and  re- 
i^eives  and  transfers  its  commercial  securities. 
Tellers  and  other  subordinate  officers  may  be 
appointed,  but  they  are  under  his  direction, 
and  are,  as  it  were,  the  arms  by  which  desig- 
nated portions  of  his  various  functions  are  dis- 
?harged.  A  teller  may  be  clothed  with  the 
power  to  certify  checks,  but  this  in  itself 
would  not  affect  the  rifirht  of  the  cashier  to  do 
the  same  thing.  The  directors  may  limit  this 
authority  as  they  deem  proper,  but  this  would 
not  affect  those  to  whom  the  limitation  was 
unknown.  Bk.  v.  Norton,  1  Hill,  601 :  Bk.  of 
Vergennes  v.  Warren,  7  Hill,  94;  Beers  v. 
Phoenix  Glass  Co.  14  Barb.  358:  Far.  and 
Mech.  Bk.  v.  Butchers'  and  Drov.  Bk.  14  N.  Y. 
624;  Bk.  v.  Aymar,  3  Hill,  262;  Barnes  v.  Bk. 
19  N.  Y.  156. 

The  foundation  upon  which  this  liability 
rests  was  considered  in  an  earlier  part  of 
this  opinion.  Those  dealing  with  a  bank  in  good 
faith  have  a  right  to  presume  integrity  on  the 
part  of  its  officers,  when  acting  within  the  ap- 
parent sohere  of  their  duties,  and  the  bank  is 
bound  accordingly. 

In  Barnes  v.  Ontario  Bk.  19  N.  Y.  156,  the 
cashier  had  issued  a  false  certificate  of  deposit. 
In  The  Farm.  &  Mech.  Bk.  v.  Butchers*  A 
Drovers'  Bk.  14  N.  Y.  624;  S.  C.  16  N.  Y.  133. 
and  in  Mead  v.  Bk.  26  N.  Y.  146,  the  teller  had 
fraudulently  certified  a  check  to  be  good.  In 
each  case  the  bank  was  held  liable  to  an  in- 
nocent holder, 
loao 


It  is  objected  that  the  checks  were  not  certi- 
fied  by  the  ^cashier  at  his  banking  house.  [*65z 
The  provision  of  the  Act  of  Congress  as  to  the 
place  of  business  of  the  banks  created  under 
it  must  be  construed  reasonably.  The  busi- 
ness of  every  bank,  away  from  its  office — 
frequently  large  and  important — is  unavoid* 
ably  done  at  the  proper  place  oy  the  cashier  in 
person,  or  by  correspondents  or  other  agents. 
In  the  case  before  us,  the  gold  must  necessarily 
have  been  bought,  if  at  all,  at  the  buying  or  the 
selling  Bank,  or  at  some  third  locality.  The 
power  to  pay  was  vital  to  the  power  to  buy, 
and  inseparable  from  it.  There  is  no  force  in 
this  objection.  Bk.  of  Augusta  v.  Earle,  13 
Pet.  619;  Pendleton  v.  Bk.  of  Ky.  1  T.  B.  Mon. 
182. 

It  is  also  objected  that  each  of  the  checks, 
after  being  certified,  required  an  additional 
stamp.  The  Act  of  Congress  relating  to  the 
subject  directs  certified  checks  to  be  included 
in  the  circulation  of  the  bank  for  the  purpose 
of  taxation.  13  Stat,  at  L.  278.  This  is  a  con- 
clusive answer  to  the  objection. 

In  Brown  v.  London,  1  Lev.  298,  judgment 
in  a  suit  upon  two  accepted  bills  of  exchange 
was  arrested  after  verdict  because  "entire  dam- 
ages were  given,  and  the  count,  upon  one  of 
the  bills,  failed  to  aver  that  by  the  custom  of 
merchants  and  others  trading  in  England  the 
acceptor  was  obliged  to  pay.  This  was  in  1671. 
Other  decisions  in  this  class  of  cases,  not  less 
remarkable,  are  familiar  to  those  versed  in 
the  learning  of  the  elder  reports.  The  law 
merchant  was  not  made.  It  grew.  Time  and 
experience,  if  slower,  are  wiser-law-makers 
than  legislative  bodies.  Customs  have  sprung 
from  the  necessities  and  the  convenience  of 
business  and  prevailed  in  duration  and  extent 
until  they  acquired  the  force  of  law.  This 
mass  of  our  jurisprudence  has  thus  grown,  and 
will  continue  to  grow,  by  successive  accretions. 

We  have  disposed  of  this  case  as  it  is  before 
us. 

How  far  it  may  be  changed  in  its  essential 
character,  if  at  all.  by  a  full  develonment  of 
the  evidence  on  both  sides  in  the  further  trial, 
which  will  doubtless  take  place,  it  is  not  for 
us  to  anticipate. 

*The  judgment  below  is  reversed,  and  [*65i 
a  venire  de  novo  awarded. 

I  am  requested  to  add  that  Mr.  Justice  Mil- 
ler was  not  present  at  the  argument  of  this 
case,  and  did  not  participate  in  its  decision. 

Mr.  Justice  Clifford,   dissenting: 

Persons  uniting  to  form  an  association  for 
carrying  on  the  business  of  banking,  are  re- 
quired, as  a  condition  precedent  to  their  right 
to  do  so,  to  make  an  organization  certificate, 
specifying,  among  other  things,  the  name  as- 
sumed by  the  association,  the  place  where  its 
operations  of  discount  and  deposit  are  to  be 
conducted,  designating  the  State,  Territory  or 
district,  and  also  the  particular  county  and 
city,  town  or  village,  and  shall  transmit  the 
same,  duly  acknowledged,  to  the  Comptroller 
of  the  Currency,  to  be  recorded  and  carefully 
preserved  in  his  office ;  and  the  provision  it 
that  the  usual  business  of  the  association  shall 
be  transacted  at  an  office  or  banking  house 
located  in  the  place  specified  in  their  orgmniia- 
tion  certificate.    13  Stat,  at  L.  101. 
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Such  an  association,  when  duly  organized, 
have  a  succession  by  the  name  designated  in 
the  organization  certificate  for  the  period  of 
twenty  years,  and  they  may  adopt  a  common 
seal,  may  make  contracts,  sue  and  be  sued, 
compUkin  and  defend  in  any  court  of  law  or 
equity  as  fully  as  natural  persons,  and  may 
elect  or  appoint  directors,  and  may  exercise 
all  such  incidental  powders  as  may  be  neces- 
saiy  to  carry  on  the  business  of  banking.  They 
may  also,  by  their  Board  of  Directors,  appoint 
a  president,  vice-president,  cashier  and  other 
officers,  and  define  their  duties,  .  .  .  and 
they  may,  by  their  directors,  dismiss  said  of- 
ficers, or  any  of  them,  at  pleasure,  and  may 
appoint  others  to  fill  their  places.  By  the 
terms  of  the  Act  the  directors  shall  consist  of 
'''not  less  than  five,*'  and  the  express  enactment 
18  that  the  afi'airs  of  the  association  shall  be 
managed  by  the  directors. 

Evidence  that  that  requirement  is  regarded 
€$3*]  as  one  of  importance,  *and  that  it  is  in- 
tended to  be  peremptory,  is  also  found  in  the 
provision  prescribing  the  qualifications  of 
directors  as  well  as  in  the  one  defining  their 
duties.  None  but  citizens  of  the  United  States 
are  eligible  under  any  circumstances,  and  the 
further  regulation  is  that  three  fourths  of  the 
number  must  have  resided  in  the  State,  Terri- 
tory, or  district,  one  year  next  preceding  their 
election,  and  that  they  must  be  residents  of  the 
same  during  their  continuance  in  office. 

Besides  these  guaranties  of  fidelity,  the  ad- 
ditional requirement  is  that  each  director  shall 
own  in  his  own  right  at  least  ten  shares  of  the 
capital  stock,  and  when  appointed  or  elected 
«ha11  make  oath  that  he  will,  so  far  as  the  duty 
devolves  on  him.  diligently  and  honestly  ad- 
minister the  afi'airs  of  the  association,  and  will 
not  knowingly  violate,  or  willingly  permit  to 
be  violated,  any  of  the  provisions  of  the  Act 
under  which  the  association  was  formed.  13 
Stat,  at  L.  102. 

Organized  under  that  Act,  as  both  of  these 
Banl^  were  when  thev  assumed  the  name  and 
character  of  national  associations,  they  are 
both  subject  to  its  provisions  and  bound  by  its 
regulations. 

Three  checks  were  held  by  the  plaintiffs, 
«ach  dated  Boston,  Feb.  28,  1867,  and  signed 
Mellen,  Ward  &  Co.,  with  the  words,  "Good — 
C,  H.  Smith,  cashier,"  written  across  the  face 
of  the  checks.  Separately  described  they  read 
as  follows:  (1)  State  National  Bank  pay  to 
J.  K.  Fuller,  cashier,  or  order,  $250,000.  (2) 
State  National  Bank  pay  to  J.  K.  Fuller,  or 
order,  $275,000.  (3)  State  National  Bank  pay 
to  Gold,  or  bearer,  $75,000. 

Smith  was  the  cashier  of  the  defendant 
Bank,  and  the  plaintiffs  claimed  that  the  de- 
fendants, inasmuch  as  Mellen,  Ward  &  Co.  had 
failed,  were  liable  to  pay  the  whole  amount,  as 
the  words  written  across  the  face  of  the  re- 
spective checks  were  in  the  handwriting  of 
their  cashier;  and  the  defendants  refusing  to 
pay  the  same  as  requested,  the  plaintiffs  com- 
menced an  action  of  assumpsit  against  them  in 
the  circuit  court,  the  declaration  containing 
eleven  cotints. 

654*1  •Eight  of  the  counts  are  founded  upon 
the  checks,  of  which  it  will  be  sufficient  to  refer 
to  the  first,  which  alleges  in  substance  that  the 
signers  of  the  checks  made  the  same  to  enable 
the  defendant  Bank  to  obtain  from  the  plain- 
10  Wall.  U.  S.,  Book  19. 


tiff  Bank  certain  gold  certificates  held  by  the 
latter,  of  great  value,  and  that  the  plaintiff 
Bank  received  the  checks  and  delivered  to  the 
defendant  Bank  the  gold  certificates,  and  that 
the  defendants,  in  consideration  thereof,  de- 
clared that  the  checks  were  good,  and  promised 
to  pay  tne  same  on  presentment,  as  more  fully 
set  forth  in  the  record. 

Two  of  the  counts,  to  wit:  the  ninth  and 
tenth,  allege  a  sale  and  purchase  of  the  gold 
certificates  for  the  sum  of  $600,000,  and  that 
the  defendants  have  refused  to  pay  as  they 
promised.  Superadded  to  these  is  a  count  for 
money  had  and  received  for  the  same  amount, 
which  is  in  the  usual  form.  Process  was  issued 
and  served,  and  the  defendants  appeared  and 
pleaded  the  general  issue,  and  upon  that  issue 
the  parties  went  to  trial. 

Pursuant  to  the  usUal  course  the  plaintiffs 
introduced  the  checks  described  in  the  declara- 
tion, and  examined  the  officers  of  their  Bank 
in  support  of  the  cause  of  action  therein  set 
forth.  They  also  read  from  the  books  of  the  de- 
fendant Bank,  produced  for  their  use  by  the 
order  of  the  court  passed  on  their  motion,  the 
fifth  of  the  artices  of  association  of  that  Bank, 
and  article  seventeen  of  their* by-laws.  Besides 
the  officers  of  their  own  Bank,  they  also  ex- 
amined the  book-keeper  of  the  defendant  Bank 
in  respect  to  the  account  of  their  cashier  as  ex- 
hibited in  the  general  ledger  of  the  Bank. 

Twenty  two  of  the  cashiers  of  the  national 
banks  doing  business  in  that  city  were  also  ex- 
amined by  the  plaintiffs  in  respect  to  the 
powers  of  a  cashier  as  exemplified  in  the 
usage  there  of  such  institutions,  no  one  of 
whom  testified  that  he,  as  cashier  of  a  national 
bank,  ever  certified  as  good  the  check  of  a 
third  person  under  any  circumstances. 

Certain  other  exhibits  were  also  introduced 
in  the  course  of  the  examination  or  cross- 
examination  of  the  witnesses,  as,  for  example, 
the  letter  of  the  president  to  the  Comptroller 
of  Currency,  and  the  exchange  slip,  so  called, 
showing  that  *the  checks  in  suit  were  [^65^ 
not  sent  to  the  clearing  house  with  the  other 
transactions  of  that  (kiy,  and  that  they  re- 
mained in  the  hands  of  the  paying  teller  until 
the  president  took  the  same  the  next  day  to 
present  them  to  the  State  Bank. 

No  testimony  was  introduced  by  the  defend- 
ants ;  but  the  court,  when  the  plaintiffs  rested, 
on  the  prayer  of  the  defendants,  instructed  the 
jury  that  the  plaintiffs,  on  the  whole  evidence, 
were  not  entitled  to  recover,  and  the  jury,  un- 
der that  instruction,  returned  a  verdict  for  the 
defendants.  Exceptions  were  taken  by  the 
plaintiffs  to  that  ruling,  and  they  sued  out  a 
writ  of  error  and  removed  the  cause  into  this 
court. 

Power  to  grant  a  peremptory  nonsuit  is  not 
vested  in  a  circuit  court;  but  the  defendant 
may,  if  he  sees  fit,  at  the  close  of  the  plain- 
tiff's case,  move  the  court  to  instruct  the  jury 
that  the  evidence  introduced  by  the  plaintiff  is 
not  sufficient  to  warrant  the  jury  in  finding  a 
verdict  in  his  favor,  and  that  their  verdict 
should  be  for  the  defendant,  as  was  done  in 
this  case.  Such  a  motion  is  not  one  addressed 
to  the  discretion  of  the  court,  but  it  presents 
a  question  of  law  which  it  is  the  duty  of  the 
court  to  decide  in  view  of  the  whole  evidence, 
nnd  the  decision  of  the  court  in  granting  or  re- 
fusine  the  motion,  is  as  much  the  subject  of 
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exceptions  as  any  other  ruling  of  the  court  in 
the  course  of  the  trial. 

In  considering  the  motion,  the  court  pro- 
ceeds upon  the  ground  that  the  facts  stated  by 
the  wi&esses  examined  by  the  plaintiff  are 
true,  but  that  those  facts  as  proved,  with  every 
inference  which  the  law  allows  to  be  drawn 
from  them,  would  not  warrant  the  jury  in  find- 
ing a  verdict  in  his  favor.  When  viewed  in 
that  light  the  plaintiff's  case,  as  shown  in  the 
evidence,  presents  a  question  of  law,  and  it  is 
well  settled  by  the  decisions  of  this  court,  that 
it  is  the  duty  of  the  circuit  court  to  give  the 
instruction  whenever  it  appears  that  the  evi- 
dence is  not  legally  sufficient  to  serve  as  the 
foundation  of  a  verdict.  Schuchardt  v.  Aliens, 
1  Wall.  370,  17  L.  ed.  646;  Parks  v.  Ross,  11 
How.  362;  Bliven  ▼.  Screw  Co.  23  How.  433, 
16  L.  ed.  514. 

Founded  as  the  ruling  was  upon  the  assump- 
tion that  the  cashier  of  the  State  Bank  had  no 
656*]  authority  under  the  circumstances  *to 
certify  the  chedcs  in  suit,  it  becomes  necessary 
to  examine  that  question.  Whether  he  had 
such  authority  or  not  presents  a  mixed  ques- 
tion of  law  and  fact  dependent  upon  the  evi- 
dence and  the  legal  principles  applicable  to  the 
case. 

Testimony  was  introduced  by  the  plaintiffs 
showing  that  the  president  of  the  plaintiff 
Bank  exercised  very  comprehensive  powers,  in- 
cluding the  loan  of  money,  discounts,  and  the 
general  superintendence  of  all  the  affairs  of  the 
Bank,  he  reporting  and  holding  himself  re- 
sponsible to  the  directors  for  the  performance 
of  his  duties. 

On  Saturday,  the  23d  of  February,  1867,  the 
cashier  of  the  plaintiff  Bank  informed  the 
president,  as  the  latter  testified,  that  Mellen, 
Ward  &  Co.  were  going  to  purchase  in  New 
York  a  large  amount  of  gold,  and  that  they 
desired  to  know  whether  the  Bank  would  take 
it  as  it  arrived,  and  pay  for  it  at  the  rate  of 
$125  in  currency  for  every  $100  of  gold.  In- 
quiries were  made  upon  the  subject  by  the 
president,  and  explanations  were  given  to  him 
by  the  cashier,  but  the  result  was  that  the 
president  told  the  cashier  that  he  might  take 
the  gold  and  pay  for  it  on  the  same  terms  that 
he  had  taken  gold  on  several  previous  oc- 
casions from  the  same  parties. 

Reference  is  there  made  to  the  conceded  fact 
that  those  parties  had,  at  several  times  within 
two  or  three  months  previous,  brought  gold  in- 
to that  Bank  and  received  currency  for  it  on 
the  same  terras  as  those  proposed  to  the  cash- 
ier, and  the  president  testified  that  he  told 
the  cashier  that  he  might  take  the  gold  as  it 
arrived  on  the  same  terms,  and  that  he,  the 
cashier,  might  fi^ive  the  parties  the  right  to 
come  into  the  Bank  at  any  time  afterwards 
"and  take  the  gold  from  the  Bank,  paying  the 
Bank  for  the  gold  $125  in  currency  for  every 
$100  in  gold,  and  such  premium  or  compen- 
sation as  would  be  equivalent  to  interest," 
taking  no  obligation  or  note  of  any  kind,  but 
to  rely  entirely  on  the  purchase  of  the  gold. 

Two  hundred  thousand  dollars  of  gold  ar- 
rived on  the  26th  of  the  same  month,  and  the 
657*1  president  states  'that  he  was  informed 
by  the  cashier  on  that  day  that  it  was  in  the 
Second  National  Bank,  in  pold  certificates. 
Not  Wins:  familiar  with  such  certificates  he 
advised  the  cashier  that  he  had  better  go  to 
zoaa 


the  office  of  the  assistant  treasurer  and  ascer- 
tain  whether  the  certificates  were  correct  be- 
fore taking  them  as  previously  arranged.  Oi^ 
the  following  day  $200,000  more  in  similar 
certificates  arrived,  and  similar  directions 
were  given  by  the  president  to  the  cashier. 
Due  inquiry  was  made  at  that  office  in  both 
cases,  and  all  of  the  certificates,  amounting  to 
$400,000,  were  received  and  transferred  to  the 
plaintiff  Bank. 

Correspondence  ensued  between  the  Comp- 
troller of  the  Currency  and  the  president  of  the 
Bank,  and  the  president,  in  reply  to  the  letter 
of  the  comptroller,  stated  that  on  the  twenty- 
sixth  of  the  same  month  the  cashier  of  the 
Bank  made  an  advance  to  Mellen,  Ward  ft  Ca,. 
of  $250,000  in  legal  tender  notes  and  currency 
upon  $200,000  in  gold  certificates,  that  no  note 
or  security  was  taken  for  the  amount  of  the 
advance  except  a  check  signed  by  the  parties 
for  $50,000,  to  be  kept  in  the  toller's  cash  ia 
order  to  balance  his  cash  account;  that  on  the 
following  day  a  similar  advance  upon  gold 
(certificates)  was  made  by  the  cashier  for  the 
same  amount  to  the  same  parties  and  in  the 
same  manner  in  all  particulars,  no  note  or  obli- 
gation being  taken  for  the  amount  so  advanced. 

Prior  to  the  first  of  these  transactions  tlie 
same  parties,  as  the  president  states  in  the 
communication,  had  deposited  in  the  bank  the 
sum  of  $90,000  in  gold,  and  received  therefor 
currency  at  the  rate  of  $125  for  $100  in  gold^ 
the  Bank  taking  no  note  or  obligation  on  ac- 
count of  the  transaction. 

Fuller,  the  cashier,  was  also  e3camined,  and 
he  testified  that  the  inquiry  whether  the  Bank 
would  take  the  gold  on  its  arrival  and  pay 
for  it  was  made  of  him  by  Carter,  the  junior 
member  of  that  firm,  and  that  he,  the  wit- 
ness, stated  to  him  to  the  effect  that  he  could 
not  answer  the  question,  *that  he  should  ['65s 
have  to  consult  the  president  in  regard  to  it, 
that  he  did  consult  the  president  of  the 
Bank,  and  that  the  president  told  him  that  if 
it  would  not  interfere  with  their  ability  to 
make  their  regular  discounts  he  might  take 
the  gold  on  the  same  terms  as  the  Bank  had 
taken  gold  of  those  parties  on  previous  oc- 
casions. Notice  was  accordingly  given  to 
Mellen,  Ward  &  Co.,  by  the  cashier,  as  he 
states,  either  on  that  clay  or  on  the  Monday 
following,  that  the  Bank  would  afford  them  the 
accommodation. 

Gold  had  been  token  by  the  Bank  of  that 
firm  before,  and  the  cashier  testified  that  "they 
asked  if  the  Bank  would  take  gold  and  pay  for 
it  at  such  time  as  either  party  might  wish^ 
either  the  firm  of  Mellen.  Ward  &  Co.,  or  the 
Merchants'  Bank — at  $125  currency  for  $100 
gold,  they  paying  the  Bank  for  the  trouble, 
ete..  a  sum  equal  to  the  interest  on  the  amount 
of  the  currency  loaned,  and  the  witness  in  re- 
sponse to  that  question,  after  having  consulted 
the  president,  said  we  would  do  it." 

Evidently  both  parties  understood  that  the 
deposit  of  the  gold  with  the  Bank  was  only  for 
a  brief  period,  and  in  confirmation  of  that 
theory  the  cashier  also  testified  that  Carter 
said  to  him,  in  their  preliminary  interview^ 
that  they,  the  firm,  wanted  the  Bank  "to  take 
the  gold  and  pay  for  it,  and  that  it  would  be 
taken  away  again  in  a  few  days,  mentioning, 
perhaps,  the  last  day  of  the  month  or  the  first 
day  of  the  following  month."    He  also  admits 
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that  when  the  first  installment  was  received  he 
took  a  cheek  from  the  parties  for  $50,000,  but 
he  savs  it  was  without  the  knowledge  of  the 
president. 

On  the  28th  of  February,  which  was  the  last 
day  of  the  month,  at  half  past  one  o'clock, 
Carter  and  the  cashier  of  the  defendant  Bank 
called  at  the  plaintiff  Bank  and  went  to- 
gether to  the  desk  of  the  cashier,  thev  being 
outside  of  the  counter.  Carter,  said,  "We 
have  come  for  the  gold."  Smith,  the  cashier 
of  the  defendant  Bank,  said,  "We  have  come 
in  to  get  an  amount  of  gold,"  and  that  he 
would  pay  for  it  by  certifying  the  two  checks 
which  he  held  in  his  hand  when  he  saw  that 
the  gold  was  all  right. 

659*1  *Re8pon8ive  to  that  remark  the  cashier 
of  the  plaintiff  Bank  said,  step  to  the  paying 
teller,  and  he  did  so,  passing  on  the  outside 
of  the  counter  to  that  desk,  the  cashier  of  the 
plaintiff  Bank  passing  to  the  same  desk  on  the 
inside  of  the  counter,  and  that  the  latter  said 
to  the  paying  teller,  "The  cashier  of  the  State 
Bank  has  come  to  take  some  gold,"  and  the 
paying  teller  immediately  handed  to  the 
cashier  of  the  plaintiff  Bank  the  package  con- 
taining eighty-four  gold  certificates  of  $5,000 
each,  saying  "There  are  eighty-four  in  the 
package,"  to  which  Smith,  the  cashier  of  the 
State  Bank,  standing  outside  the  counter  re- 
plied, "That  is  the  amoimt  wanted;  that  is  the 
amount  of  these  checks."  They  were  passed 
out  to  Smith  and  he  certified  the  two  checks 
and  hande4  them  to  the  cashier  of  the  plaintiff 
Bank.  Both  were  certified  in  the  Bank  by  the 
cashier  of  the  State  Bank  subsequent  to  the 
delivery  to  him  of  the  gold  certificates  and 
not  until  he  had  examined  the  certificate;  and 
the  president,  in  his  letter  to  the  Comptroller 
of  the  Currencnr,  states  that  the  two  checks, 
amounting  to  $525,000,  were  certified  as  good 
"on  tne  spot"  by  the  cashier  of  the  State  Na- 
tional Bank. 

Davis,  the  paying  teller  of  the  plaintiff  Bank, 
who  was  also  examined  by  the  plaintiffs,  and 
he  testified  that  the  cashier  on  that  day  came 
down  to  his  desk,  on  the  inside  of  the  counter, 
the  cashier  of  the  defendant  Bank,  accom- 
panied by  Carter,  being  on  the  outside ;  that  he, 
the  paying  teller,  handed  to  the  cashier  of  his 
Bank  eighty-four  gold  certificates  of  $5,000 
each,  that  the  cashier  counted  the  same  and 
passed  them  over  the  coimter  to  the  cashier  of 
the  State  Bank;  that  the  cashier  of  the  latter 
Bank  handed  back  two  checks  drawn  by 
Mellen,  Ward  &  Co.  on  the  State  National 
Bank,  one  for  $250,000,  the  other  for  $275,000, 
certified  "Good— C.  H.  Smith,  cashier."  They 
were  handed  to  the  cashier  and  by  him  to  the 
paying  teller,  and  by  the  latter  to  the  receiv- 
ing teller,  to  be  added  to  his  account  for  that 
day. 

Later  on  the  same  day,  and  after  the  cashier 
had  left  the  Bank,  Ward,  of  the  firm  of  Mellen, 
Ward  k  Co.,  called  at  the  Bank  and  said  to  the 
66o*]  paying  teller,  "We  shall  want  •some 
more  gold."  and  immediately  left  the  Bank, 
and  in  a  few  minutes  the  cashier  of  the  State 
Bank  and  Carter  of  the  same  firm  came  in,  and 
the  former  handed  to  the  paying  teller  a  check 
for  $75,000,  signed  by  Mellen,  Ward  &  Co., 
with  the  words,  "Good — C.  H.  Smith,  cashier," 
written  across  th«  facp  of  the  check,  which  is 
the  third  check  described  in  the  declaration. 
10  Wall. 


Carter  wrote  the  check  in  the  Bank  at  the  desk 
for  customers,  situated  outside  the  counter, 
and  it  was  certified  at  the  same  time  bv  the 
cashier  of  the  State  BaxJc  before  it  was  hand- 
ed to  the  paying  teUer. 

The  check,  as  the  teller  testified,  called  for 
$60,000  in  gold,  and  he  states  that  he  handed 
thirty  thousand,  to  wit:  $10,000  in  gold  certifi- 
cates and  four  bags  of  gold  of  five  thousand 
each,  to  Smith,  passing  it  over  the  counter, 
and  that  Carter  took  the  gold  and  carried  it 
awa^,  but  whether  or  not  he  also  took  the  gold 
certificates  he  cannot  state.  Thirty  thousand 
remained  to  be  paid,  and  after  Carter  left,  he, 
the  teller,  took  from  the  vault  of  the  Bank 
six  bags  of  gold,  of  $5,000  each,  and  placed  the 
same  outside  the  counter  in  charge  of  Smith, 
he  being  the  only  person  present.  Some  third 
person,  however,  came  in  while  the  ^old  was 
there,  and  the  impression  of  the  witness  is 
that  it  was  Mellen,  of  the  firm  of  Mellen,  W^ard 
&  Co.,  and  that  he  assisted  in  carrying  it  awAy 
from  the  Bank. 

Evidently  the  first  question  upon  the  merite 
is,  whether  the  State  Bank  received  the  gold 
or  the  gold  certificates,  withdrawn  from  the 
Merchants'  Bank,  when  the  checks  in  suit  were 
given;  for  if  they  did,  or  if  they  authorized 
their  cashier  to  certify  the  same,  they  are 
clearly  liable  for  the  whole  amount  claimed  by 
the  plaintiffs.  Evidence  to  show  that  thev  au- 
thorized their  cashier  to  certify  the  checks  is 
entirely  wanting,  and  it  is  quite  obvious  from 
the  whole  case  that  neither  the  State  Bank  nor 
any  of  its  officers,  except  the  cashier,  had  the 
slightest  knowledge  of  the  transaction  or  of 
any  of  its  incidents  until  the  president  of  the 
plaintiff  Bank,  at  a  quarter  past  two  in  the 
afternoon  of  the  following  day,  ^present-  [*66s 
ed  the  checks  to  the  president  of  the  State 
Bank  for  payment. 

When  presented,  the  president  of  the  State 
Bank  took  them  and  read  them,  and  immedi- 
ately replied  that  they  had  not  authorized 
their  cashier  to  certify  checks,  to  which  the 
president  of  the  plaintiff  Bank  rejoined  in  sub- 
stance and  effect  as  follows:  "He  has  certified 
checks,  and  those  checks  were  given  to  the 
Merchants'  Bank  for  gold,  the  property  of  that 
Bank,  delivered  to  him,  and  that  he,"  the  presi- 
dent of  that  Bank,  "wanted  payment  for  that 
gold."  He  did  not  pretend  that  they  had  con- 
ferred any  actual  authority  upon  the  cashier 
to  certify  the  checks,  but  evidently  based  his 
claim  upon  the  ground  of  an  implied  legal  lia- 
bility, and  there  is  not  a  scintilla  of  evidence 
in  the  case  tending  to  show  any  express  au- 
thority on  the  paH  of  the  cashier  to  certify 
the  checks. 

Suppose  that  is  so,  still  it  is  suggested  that 
there  is  some  evidence  tending  to  show  that  the 
gold  and  gold  certificates,  when  they  were  with- 
drawn from  the  Merchants'  Bank,  were  trans- 
ferred to.  and  actually  deposited  in,  the  de- 
fendant Bank,  and  the  argument  is  that  the 
circuit  court  erred  in  not  submitting  that  ques- 
tion to  the  jury. 

Before  the  president  of  the  plaintiff  bank 
visited  the  president  of  the  State  Bank  he 
called  on  the  cashier  of  that  Bank,  and  what- 
ever evidence  there  is  in  the  case  aopticable  to 
the  issue,  which  it  is  supposed  should  have 
been  submitted  to  the  jury,  consists  of  the 
conversation  which  took  place  between  those 
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officers  during  that  interview  before  the  other 
officers  of  the  defendant  Bank  knew  anything 
of  the  transaction. 

Just  after  one  o'clock  of  that  day  the  presi- 
dent of  the  plaintiff  Bank  called  on  the  cashier 
of  the  State  Bank  with  the  checks  in  his  hands, 
and  he  states  the  conversation  as  follows:  "I 
said  to  him,  I  thought  you  were  coming  in  to 
pay  the  gold  for  those  checks  early  m  the 
morning.  Question. — To  pay  the  gold?  An- 
swer.— ^To  pay  the  money.  I  didn't  say  gold; 
to  pa^  the  money  on  those  checks  early  in  the 
morning.  The  cashier  replied,  Yes,  I  am  go- 
66a*]  ing  out  *now  to  attend  to  it  and  get  the 
money.  Get  the  money  ?  said  1 ;  didn't  you  have 
'  the  money — ^the  gold?  Were  not  the  gold  certifi- 
cates delivered  to  you?  Yes,  said  he,  I  had 
them  here,  but  they  are  not  here  now;  I  am 
going  out  to  get  it,  and  will  come  in  and  attend 
to  it.  I  spoke  rather  abruptly  and  said  he 
should  do  it  immediately.  He  looked  up  and 
said.  You  hold  the  State  Bank.  I  came  back 
and  laid  the  checks  on  the  desk  of  the  teller." 

Grave  doubts  were  entertained  by  the  circuit 
Judges  whether  the  evidence,  if  it  had  been  ob- 
jected to,  would  have  been  admissible,  as  it 
can  hardly  be  maintained  that  the  cashier, 
under  the  circumstances,  was  the  agent  of  the 
Bank  to  make  any  such  admission  in  respect 
to  a  past  transaction;  and  still  graver  doubts 
were  entertained  whether  the  supposed  admis- 
sion was  understandingly  made,  as  it  was  ob- 
vious that  the  cashier  was  abruptly,  and  un- 
expectedly arraigned  for  his  unauthorized  and 
illegal  acts  in  terms  of  complaint  and  in  tones 
of  accusation  and  command,  but  the  judges 
were  quite  satisfied,  even  if  the  language  as 
reported  was  deliberately  employed,  that  the 
statement  was  untrue;  that  the  admission 
even  if  it  was  made,  was  contrary  to  the  fact ; 
that  every  dollar  of  the  gold  and  of  the  gold 
certificates  went  directly  from  the  Merchants' 
Bank  to  the  office  of  the  assistant  treasurer  for 
the  benefit  of  the  drawers  of  the  checks,  as  the 
circumstances  abundantly  prove. 

Regarded  in  that  light,  it  is  settled  law 
that  the  remark  of  the  cashier  was  entitled  to 
no  weight,  as  it  was  an  admission  contrary  to 
the  fact.  Direct  proof  to  that  effect  was  not 
introduced  in  this  case,  as  the  defendants  did 
not  introduce  any  testimony,  but  the  circum- 
stances shown  in  evidence  were  equally  per- 
suasive and  convincing,  leaving  no  doubt  in 
the  mind  of  the  circuit  court  that  the  whole 
fund  withdrawn  from  the  Merchants'  Bank 
was  transferred  directly  to  the  office  of  the  as- 
sistant treasurer  to  supply  a  corresponding  de- 
ficiency in  the  deposits  in  that  institution 
which  had  been  embezzled  and  loaned  to  the  per- 
sons whose  firm  name  was  signed  to  the  checks. 

Some  of  the  circumstances  referred  to  have 
663*]  already  been  ^mentioned,  and  there  are 
many  others  reported  in  the  transcript  which 
tend  very  strongly  in  the  same  direction. 
Enough  is  exhibited  in  the  record  to  show,  be- 
yond all  doubt,  that  Mellen,  Ward  &  Co.  were 
extensively  engaged  in  speculations;  that  they 
were  largely  interested  in  copper  stocks;  that 
In  their  first  interview  with  the  cashier  of 
plaintiff  Bank  they  disclosed  to  him  the  fact 
that  they  only  wanted  the  Bank  to  take  the 
yrold  for  a  few  days,  naming  the  day  when 
they  would  desire  to  withdraw  the  same,  and 
the  arrangement  as  completed  with  the 
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cashier,  and  as  sanctioned  by  the  president  of 
the  Bank,  gave  them  the  right  to  call  for  that 
amount  of  gold  whenever  they  might  see  fit  by 
paying  for  the  same  at  the  same  rate,  and  ad- 
ditional sum  eoual  to  interest  from  the  time 
the  gold  was  deposited  in  the  Bank  to  the 
time  it  should  be  withdrawn.  Authority  was 
given  to  the  cashier  to  take  the  gold  as  it  ar- 
rived, on  the  terms  proposed,  and  he  wa^  told 
at  the  same  time  that  the  parties  depositing 
it  would  be  allowed  to  call  for  the  same 
amount  on  the  same  terms,  paying  also  for  the 
trouble  a  sum  equal  to  interest  while  it  re- 
mained in  the  Bank. 

Weighed  in  the  light  of  these  explanations  it 
must  require  the  exercise  of  much  incredulity 
not  to  see  in  the  acts,  conduct  and  declara- 
tions of  the  parties,  plenary  proof  that  the  gold 
and  gold  certificates,  for  which  the  checks  were 
given,  were  withdrawn  from  the  Bank  in  pur- 
suance of  that  arrangement.  First  Carter  ap- 
pears; then  Ward;  then  Carter  again,  and 
finally  Mellen,  the  three  being  all  the  mem- 
bers of  the  firm. 

They  had  informed  the  cashier  through  their 
junior  partner  that  the  gold  "would  he  taken 
away"  on  the  last  day  of  the  month  or  the  first 
day  of  the  following  month,  and  on  the  last 
day  of  the  month  Carter  called  and  said:  "We 
have  come  for  the  gold,"  and  when  Ward  came 
at  a  later  hour  on  the  same  day,  to  give  notice 
that  their  necessities  were  not  fully  supplied, 
he  made  no  inquiry,  nor  did  he  submit  any 
proposition,  but  said,  "We  shall  want  some 
more  gold,"  and  immediately  left,  showing  con- 
clusively that  the  contract  had  been  previously 
made;  and  finally  Mellen,  tlie  ^senior  [^664 
partner,  called  to  assist  in  carrying  away  the 
last  $30,000,  which,  with  the  $30^000  previously 
taken,  was  delivered  by  the  teller  in  the  ab- 
sence both  of  the  cashier  and  of  the  president. 

Loaned  and  withdrawn  as  the  gold  and  gold 
certificates  were  but  for  one  day,  the  president 
the  next  forenoon,  when  he  found  that  the 
same  were  not  returned,  nor  the  amount  of  the 
checks  paid,  immediately  took  the  matter  into 
his  own  hands.  He  at  once,  or  just  before  one 
o'clock,  having  previously  "heard  that  there 
was  trouble  at  the  sub-treasury,"  called  upon 
the  cashier  of  the  State  Bank,  and  failing  to 
obtain  satisfaction  there,  he  proceeded,  at  & 
quarter  before  two  on  the  same  afternoon,  to 
the  room  occupied  by  the  president  and 
directors  of  that  Bank,  and  he  states  that  he 
found  the  president  of  the  Bank  and  two  or 
three  other  persons  present.  Much  of  what 
was  said  on  the  occasion  has  already  been 
narrated  and  need  not  be  repeated. 

Two  of  the  persons  present  were  the  presi- 
dent of  the  State  Bank  and  his  predecessor  in 
that  office,  and  the  president  of  the  plaintiff 
Bank  testified  that  they  were  considerably  ex- 
cited; that  he  informed  them  that  he  had  just 
h3ard  that  there  was  trouble  at  the  sub- 
treasury;  that  he  thought  they  had  better  go 
to  that  office,  adding  that  if  they  did  perhaps 
they  would  find  their  j?old  there,  offering  at 
the  same  time  to  go  with  them  if  they  desired 
him  to  do  so,  and  it  appears  that  he  and  those 
two  persons  went  to  the  room  of  the  assistant 
treasurer,  and  that  he  introduced  them  to  that 
officer,  saying  that  they  had  come  to  see  if  a 
large  amount  of  gold  had  not  been  placed  there 
to  the  credit  of  the  State  Bank. 
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What  further  was  said  or  done  on  the  oe- 
easiou  does  not  appear,  as  the  plaintiffs'  testi- 
mony stopped  there  in  respect  to  that  inter- 
view, and  none  was  introduced  by  the  defend- 
ants. Sufficient,  however,  was  given  to  satisfy 
the  court,  beyond  doubt,  that  every  dollar  of 
the  gold  and  gold  certificates  was  transferred 
to  that  institution  for  the  benefit  of  the  draw- 
ers of  the  checks,  and  that  no  part  of  the  same 
was  ever  received  by  th^  defendant  Bank. 

Courts  of  justice  have  sometimes  said  that 
66s*]  it  is  necessary  *in  all  cases  to  leave  the 
question  to  the  jury  if  there  is  any  evidence, 
even  a  scintilla,  in  support  of  the  issue,  but  it 
is  well  settled  law  that  the  Question  for  the 

J'udge  is  not  whether  there  is  literally  no  evi- 
ience,  but  whether  there  is  none  that  ought 
reasonably  to  satisfy  the  jurpr  that  the  fact 
sought  to  be  proved  is  established.  Ryder  v. 
Wombwell,  L.  K.  4  Exch.  89. 

Judges  are  no  longer  required  to  submit  a 
case  to  the  jury  merely  because  some  evidence 
has  been  introduced  by  the  party  having  the 
burden  of  proof,  unless  the  evidence  be  of  such 
a  character  that  it  would  warrant  a  jury  in 
finding  a  verdict  in  favor  of  that  party.  Gibiin 
T.  McMullen,  L.  R.  2  P.  C.  App.  335. 

Formerly  it  used  to  be  held,  say  the  court  in 
that  case,  that  if  there  was  what  is  called  a 
scintilla  of  evidence  in  support  of  a  case  the 
judge  was  bound  to  leave  it  to  the  jury,  but 
that  a  course  of  recent  decisions  has  estab- 
lished a  more  reasonable  rule,  to  wit:  that  in 
every  case,  before  the  evidence  is  left  to  the 
lury,  there  is  or  may  be  a  preliminary  ques- 
tion for  the  judge,  not  whether  there  is  literal- 
ly no  evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed.  Jewell  v.  Parr, 
13  C.  B.  916;  Toomey  v.  Railway  Co.  3  0.  B. 
(N.  S.)  150;  Wheelton  v.  Hardesty,  8  £11.  &  B. 
262,  266. 

Apply  that  rule  to  the  present  case  and  it 
is  clear  to  a  demonstration  that  the  ruling 
was  correct,  as  there  is  no  evidence  reported 
which  would  warrant  a  jury  in  finding  that  the 
gold  or  gold  certificates  or  anv  part  of  the 
same  ever  went  into  the  defendant  Bank. 
Schuchardt  v.  Allen,  1  Wall.  369,  17  L.  ed.  646. 

Express  authority  in  the  cashier,  either  from 
the  directors  or  under  any  Act  of  Congress,  to 
•  certify  the  checks  of  third  persons  is  not  pre- 
tended, and  it  appearing  that  no  part  of  the 
funds  withdrawn  from  the  plaintiff  Bank  was 
ever  received  by  the  defendant  Bank,  or  that 
they  had  any  knowledge  of  the  transaction 
prior  to  the  interview  oetween  the  presidents 
of  the  respective  Banks,  the  plaintiffs  are 
666*]  forced  *to  invoke  usage  as  the  source  of 
the  cashier's  authority  to  certify  the  checks,  or 
to  put  their  case,  as  in  the  opinion  of  the 
court,  upon  the  legal  proposition  that  the 
power  of  the  cashier  to  perform  those  acts  is 
hherent  in  the  office;  that  the  certificates  of 
the  cashier  import  on  their  face  that  he  was 
authorized  to  exercise  that  power  in  behalf  of 
the  Bank,  and  that  it  makes  no  difference 
whether  the  acts  were  performed  in  the  bank- 
ing house  of  the  institution  or  elsewhere,  pro- 
vided it  appears  that  he  added  to  his  signature 
the  word  "cashier,"  at  the  time  he  certified  the 
Instruments. 

Whether  a  usage  exists  or  not,   to  confer 
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power  to  do  an  act  which  otherwise  would  not 
be  authorized,  is  a  question  of  fact  dependent 
upon  the  evidence,  and  he  who  alleges  that  such 
a  usage  exists  must  prove  it,  unless  it  is  gen- 
eral and  of  such  long  standing  that  it  has  be- 
come incorjporated  into  and  may  be  regarded  as 
a  part  of  the  commercial  law,  which  cannot 
be  pretended  in  this  case,  as  it  clearly  appears 
that  no  such  usage  exists  in  the  State  where 
I  the  transaction  took  place.  No  such  evidence 
was  introduced,  and  the  settled  rule  of  law  in 
the  highest  judicial  tribunal  of  the  State  is 
that  the  cashier  of  a  bank  possesses  no  such  au- 
thority, unless  it  is  specially  delegated  to  him 
by  the  directors,  which  is  in  exact  accordance 
with  the  rule  prescribed  in  the  Act  of  Con- 
gress giving  to  the  directors  the  power  to  ap- 
point or  elect  a  cashier,  and  to  manage  the 
affairs  of  the  institution.  13  Stat,  at  L.  102; 
Mussev  V.  Bank,  9  Met.  313. 

Such  a  power,  say  the  court  in  that  case — 
that  is,  the  power  of  certifying  checks — is,  in 
fact,  a  power  to  pledge  the  credit  of  the  Bank 
to  its  customers  and  is  a  power  which,  by  the 
constitution  of  a  bank,  can  alone  be  exercised 
by  its  president  and  directors,  unless  specially 
delegated  by  them  and,  consequently,  it  cannot 
be  implied  as  a  resulting  dut^  or  authority  in 
any  individual  officer.  Evidence  of  usage, 
therefore,  cannot  confer  any  original,  inherent 
and  implied  power  to  certify  such  instruments. 
Checks  had  been  certified  in  that  case  by  the 
teller,  but  the  rule  as  laid  down  is  equally  ap- 
plicable *to  cashiers,  as  the  court  say  [*667 
that  the  authority  is  vested  in  the  president 
and  directors,  and  that  it  cannot  be  implied 
as  a  resulting  duty  in  any  individual  officer, 
which  includes  the  cashier  as  well  as  the  teller. 
Mussey  v.  Eagle  Bk.  [supra]. 

Established  as  that  rule  was  in  that  State 
more  than  twenty-five  years  ago,  by  the  unani- 
mous decision  of  the  highest  court  of  the  State, 
it  is  not  strange  that  no  cashier  in  the  State 
could  be  found  who  would  testify  that  there 
was  any  such  usaffc  as  is  supposed  by  the  plain- 
tiffs. They  called  twenty-two  cashiers,  includ- 
ing the  cashier  of  their  own  Bank,  but  they  did 
not  venture  to  ask  the  question  at  all  whether 
there  was  any  such  usage,  though  one  or  more 
of  the  number  volunteered  to  say  that  none 
such  existed,  which  was  equally  well  proved  by 
the  silence  of  all  the  others.  Proof  of  usage 
authorizing  a  cashier  to  certify  checks,  even 
if  such  proof  would  confer  such  an  authoriiy, 
which  is  denied,  is  certainly  wanting,  as  there 
is  not  a  scintilla  of  evidence  to  that  effect  to 
be  found  in  the  record. 

Evidence  of  usage  is  admissible  in  mercantile 
contracts  to  prove  that  the  words  in  which  the 
contract  is  expressed  in  the  particular  trade  to 
which  the  contract  refers,  are  used  in  a  particu- 
lar sense,  and  different  from  the  sense  which 
they  ordinarily  import,  and  it  is  also  admissi- 
ble in  certain  cases  for  the  purpose  of  annexing 
incidents  to  tlie  contract  in  matters  upon  which 
the  contract  is  silent,  but  it  is  never  admissi- 
ble to  make  a  contract  or  to  add  a  new  ele- 
ment to  the  terms  of  the  contract  previously 
made  by  the  parties.  Such  evidence  may  be 
introduced  to  explain  what  is  ambis^ous  and 
doubtful,  but  it  is  never  admissible  to  vary  or 
contradict  what  is  plain.  Where  the  language 
employed  is  technical  or  ambiguous,  such  evi- 
dence is  admitted  for  the  purpose  of  defining 
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what  Ib  uncertain,  but  it  Ib  never  properly  ad- 
mitted to  alter  a  general  principle  or  rule  of 
law,  nor  to  make  the  legal  righu  or  liabilities 
of  the  parties  other  or  different  from  what 
they  are  by  the  common  law.  Oelricks  v. 
Pord,  23  How.  63,  16  L.  ed.  638;  Barnard  v. 
Kellogg,  10  WaU.  383  [ante,  087] ;  Ins.  Ck>.  v. 
Wright,  1  Wall:  457,  17  L.  ed.  505;  Simmons  v. 
Law,  3  Keyes,  210;  Beime  v.  Dord,  5  N.  Y.  07; 
BUven  v.  bcrew  Co.  23  How.  431, 16  !>.  ed.  513; 
Dickinson  v.  Gay,  7  Allen,  37 ;  Dodd  v.  Farlow, 
11  AUen,  428;  SpartaU  v.  Benecke,  10  C.  B. 
222;  Trueman  v.  Loder,  11  Ad.  ft  £.  598;  The 
Reeside,  2  Smnn.  567. 

€68*]  ^Whether  such  evidence  is  admissible 
or  inadmissible  to  prove  sucn  an  authority,  it 
is  quite  dear  that  there  was  none  in  this  case 
•of  any  kind,  and  certainly  none  which  would 
have  warranted  the  jury  in  finding  that  the 
•cashier  of  the  defendant  Bank  had  an^  author- 
ity whatever  to  bind  his  Bank  by  his  certifi- 
cates that  the  checks  were  good. 

Interrogatories,  however,  were  put  to  the 
•cashiers  examined  as  witnesses  touching  their 
powers  in  respect  to  other  transactions,  and 
they  testified  that  the  business  at  the  clearing- 
house was  usually  conducted  bv  the  cashier  of 
the  Bank,  and  tnat  in  adjusting  balances  oc- 
«uring  there  the  cashiers  wnose  banks  belonged 
to  that  association  were  accustomed  to  dniw 
ehecks  for  that  purpose,  and  that  th^  were  in 
the  habit  of  reoeivins;  each  other's  checks  in 
«uoh  adjustments  as  the  checks  of  their  respec- 
tive banks;  and  they  also  testified  that  tney 
bought  and  sold  New  York  funds,  as  their 
banks  redeemed  very  largely  in  that  city,  which 
created  a  necessity  for  the  daily  use  of  such 
funds  in  conducting  the  usual  and  regular 
operations  of  the  bulks;  but  the  circuit  court 
was  of  the  opinion  that  the  evidence  was  en- 
tirely unimportant  in  this  case,  as  there  was 
no  evidence  of  any  usage  showing  that  the  cash- 
iers were  authorized  to  certify  the  checks  of 
third  persons,  and  the  judges  were  confirmed 
in  that  conclusion  by  the  fact  that  it  had  long 
been  the  settled  law  of  the  State  that  no  in- 
dividual officer  of  a  bank  possessed  any  such 
authority. 

Giving  full  effect  to  the  usage  proved,  it  only 
shows  that  a  cashier  may  borrow  money  of  the 
other  banks,  in  the  settlement  of  balances 
throuffh  the  clearing-house,  and  that  he  may 
sign  Uie  checks  given  for  the  same,  and  that 
he  may  buy  and  sell  New  York  funds,  that  is, 
he  may  buy  for  use  in  redeeming  their  bills, 
and  he  may  sell  the  same  when  they  have  an 
excess  beyond  what  is  necessary  for  that  pur- 
pose; but  the  evidence,  in  the  opinion  of  that 
669*]  court,  had  no  ^tendency  to  prove  that  the 
cashier  of  a  national  bank  miffht  certify  the 
checks  of  a  third  person,  as  in  this  case,  as  the 
settled  iaw  everywhere  is,  that  a  power  evi- 
denced by  usage  must  be  considered  as  defined 
and  limited  by  the  usage.  The  Floyd  Accept- 
ances [ante,  160]. 

Nothing  remains  but  to  examine  the  ques- 
tion, whether  there  is  any  such  inherent  power 
in  the  office  of  a  cashier  as  is  supposed  by  the 
plaintiffs,  as  it  is  clear  that  the  Act  of  Con- 
gress confers  no  such  power,  and  that  there  is 
no  proof  of  any  such  usage  In  the  case  even  if 
it  be  admitted  that  evidence  of  usage  would  be 
eufficient  to  establish  that  theory.  Special  ref- 
prcmce  to  the  by-laws  of  the  Bank  is  unneces- 
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sary,  as  it  is  not  pretended  that  they  confer 
any  such  power  upon  the  cashier,  and  there  is 
not  a  particle  of  evidence  that  the  directors, 
directly  or  indirectly,  ever  gave  him  auy  such 
power. 

Before  attempting  to  answer  the  inquiry, 
what  are  the  usual  and  ordinary  duties  of  a 
casl\ier,  it  becomes  necessary  to  look  somewhat 
more  closely  at  the  circumstances  which  at- 
tended the  transaction  at  the  time  the  checks 
were  certified.  None  of  the  checks  were  signed 
bv  the  drawers  or  certified  by  the  cashier  in 
the  banldnff  house  of  the  defendants.  On  the 
contrary,  the  cashier  left  his  own  Bank  and 
went  to  the  banldng  house  of  the  plaintiffs, 
and  there,  in  the  presence  of  the*  cashier  of  the 
plaintiffs,  who  knew  full  well  what  the  arrange- 
ment was  between  his  Bank  and  the  signers  of 
the  checks;  and  that,  by  virtue  of  that  arrange- 
ment, they  had  a  right  to  withdraw  from  the 
Bank  on  that  day  that  amount  of  cold  and  gold 
certificates;  and  that  he  as  cashier  was  fully 
authorized  by  the  president  of  his  Bank  to  de- 
liver it  to  them  on  the  terms  and  conditions 
specified  in  the  arrangement. 

He  knew,  also,  that  he  himself,  as  cashier, 
had  no  authority  to  certify  checlcs;  that  the 
law  of  the  State  did  not  authorize  such  an  act; 
that  he  had  never  done  such  an  act;  that  it  had 
never  been  done  by  the  cashier  of  a  national 
bank  in  that  city;  that  the  act  of  certifying 
these  checks  had  not  been  *done  in  the  [^670 
usual  course  of  business,  nor  in  the  presence 
of  the  directors  of  the  defendant  Bank,  as  he 
testifies  that  the  first  two  checks,  amounting 
to  $525,000,  were  certified  "in  the  Bank  after 
the  deliveiT  and  examination  of  the  certifi- 
cates;" and  the  president  of  the  Bank,  in  bis 
letter  to  the  Comptroller  of  the  Currency, 
states  that  they  were  certified  as  good  on  the 
spot  by  the  cashier  of  the  State  National  Bank. 

Known  to  the  cashier  of  the  plaintiff  Bank 
as  all  the  antecedent  circumstances  were,  the 
judjres  of  the  circuit  court  did  not  entertain  a 
doubt  that  he  knew  full  well  that  the  gold  and 
gold  certificates  were  withdrawn  for  the  bene- 
fit of  the  drawers  of  the  checks,  and  that  the 
cashier  of  the  defendant  Bank  certified  the 
checks  as  a  mere  surety  or  guarantor.  Un- 
mistakably, he  knew  that  the  nmds  were  with- 
drawn only  for  a  day,  for  he  testified  that  he 
was  informed  when  the  arrangement  was  made 
that  the  same  would  be  taken  away  on  the 
last  day  of  the  month  or  the  first  day  of  the 
following  month,  and  the  president,  in  his  inter- 
view with  the  cashier  01  the  defendant  Bank 
the  next  day,  just  before  one  o'clock,  opened 
the  conversation  by  saying,  "I  thought  yoa 
were  coming  in  to  pay  the  gold  or  the  mone^ 
on  those  checks  early  Sn  the  morning.'*  Both 
the  president  and  cashier  of  the  plaintiff  Bank 
knew  what  that  arrangement  was,  and  the 
cashier  also  knew  all  the  circumstances  which 
attended  the  execution  of  the  checks  and  the 
delivery  of  the  f imds.  Actual  knowledge  of  all 
the  circumstances  on  the  part  of  the  cash- 
ier of  the  plaintiffs  is  fully  proved,  and  if  he 
wanted  more  information  he  knew  that  the 
means  of  knowledge  were  at  hand,  as  the  cash- 
ier of  the  State  Bank  was  there  in  his  presence^ 
and  that  if  he  was  not  satisfied  with  his  an- 
swers he  could  ascertain  the  whole  truth  from 
the  directors. 

Suppose  it  be  conoededi  for  the  sake  of  th« 
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4irg:uineiit,  that  the  checks  were  negotiable  in- 
«trumeiit8,  standing,  upon  the  same  footing  as 
•bills  of  exchange  and  promissory  notes,  still 
the  plaintiffs  cannot  recover  if  the  cashier  had 
no  power  to  execute  the  certificates,  as  all  the 
671*]  facts  and  circumstances  *were  known  to 
the  cashier  of  their  Bank.  Indorsees  of  such 
negotiable  instruments  for  value  in  the  usual 
course  of  business  are  not  obliged  to  make  in- 
quiries, as  was  held  in  Goodman  v.  Simonds,  20 
How.  367,  15  L.  ed.  042;  but  it  was  also  held  in 
that  case,  and  is  believed  to  be  settled  law 
everywhere,  that  an  indorsee  in  such  a  case 
must  not  willfully  shut  his  eyes  to  the  means 
of  knowledge  which  he  knows  are  at  hand  for 
the  reason  that  such  conduct  is  equivalent  to 
notice  and  is  plenary  evidence  of  bad  faith. 
Stagg  V.  laiiott,  12  C.  B.  (N.  S.)  380. 

Precisely  the  same  rule  was  laid  down  by 
Baron  Parke  in  the  case  of  May  v.  Chapman, 
16  Mees.  k  W.  355,  and  the  same  rule  has  been 
applied  by  this  court  in  the  case  of  The  Lulu 
[ante,  906],  decided  at  the  last  term. 

He  knew  that  he  himself  had  no  authority  to 
do  such  an  act  as  cashier ;  that  the  law  of  the 
State  forbade  it;  that  no  cashier  of  a  national 
bank  in  that  city  had  ever  exercised  any  such 
Authority,  and  that  the  means  of  ascertaining 
whether  the  cashier  of  the  defendant  Bank  had 
such  authority  were  at  hand,  and  the  rule,  un- 
der such  circumstances,  is  well  settled  that  the 
party  must  inquire  before  assuming  to  act  or 
take  the  risk  that  the  necessary  authority  exists. 

Examined  in  the  light  of  the  undisputed  cir- 
cumstances, the  case  is  as  strong  for  the  de- 
fendants as  it  would  be  if  the  defect  of  author- 
ity had  been  apparent  on  the  face  of  the  in- 
struments, as  it,  in  fact,  was  to  one  having 
such  knowledge.  Where  the  defect  or  infirmi^ 
appears  on  the  face  of  the  instrument,  the  ques- 
tion whether  the  party  who  took  it  had  notice 
or  not  is  a  question  of  law,  and  must  be  deter- 
mined by  the  court  as  matter  of  construction. 
Croodman  v.  Simonds  [supra];  Andrews  v. 
Pond,  18  Pet.  65;  Fowler  v.  Brantly,  14  Pet. 
318;  Brown  v.  Davis,  3  T.  R.  80. 

Unable  to  maintain  the  suit  upon  these 
grounds,  the  plaintiffs  are  forced  back  to  the 
ffrounds  assumed  by  their  president  in  his  first 
Interview  with  the  president  of  the  defendant 
Bank,  when  he  said,  in  effect,  that  your  cash- 
ier has  certified  those  checks  and  I  want  pay- 
67a*]  ment  for  the  gold,  *and  to  that  it  comes 
«t  last.  Undoubtedly,  the  cashier  of  the  de- 
fendant Bank  certified  the  checks,  but  the  cir- 
cumstances show  that  the  cashier  of  the  plain- 
tiff Bank  must  have  known  that  he  did  so  with- 
out the  knowledge  of  the  directors,  and  if  the 
cashier  of  the  defendant  Bank  had  no  author- 
ity, and  the  cashier  of  the  plaintiff  Bank  knew 
it,  it  is  clear  to  a  demonstration  that  the  de- 
fendant Bank  is  not  liable.  Circumstances,  al- 
together inconclusive  if  separately  considered, 
may,  by  their  number  and  joint  operation,  espe- 
cially when  corroborated  by  moral  coincidences, 
be  sufficient  to  constitute  the  most  convincing 
and  conclusive  proof.  Castle  v.  Bullard,  23 
How.  187,  16  L.  ed.  420. 

Repeated  decisions  of  this  court  have  deter- 
mined the  question  that  the  power  to  certify 
the  checks  of  third  |>ersons  in  behalf  of  the  cor- 
poration is  not  inherent  in  the  office  of  the 
cashier  of  a  bank,  and  also  that  the  exercise  of 
such  a  power  is  not  within  the  scox>e  of  his 
usual  and  ordinary  duties. 

in    W4TT 


Cashiers  of  a  bank  are  held  out  to  the  pub- 
lic as  having  authority  to  act  according  to  the 
general  usage,  practice  and  course  of  business 
conducted  by  the  bank,  and  their  acts  with- 
in the  scope  of  such  usage,  practice  and  course 
of  business,  will,  in  general,  bind  the  bank  in 
favor  of  third  persons  possessing  no  other 
knowledge.    Minor  v.  Mechanics'  Bk.  1  Pet.  70. 

So  where  a  contract  was  made  by  the  presi- 
dent and  cashier  of  a  bank  with  the  indorser  of 
a  promissory  note  due  to  the  bank,  that  he 
should  be  discharged  in  a  certain  event,  this 
court  held  that  it  was  not  a  part  of  their  duty 
to  make  such  a  contract,  and  that  they  had  no 
power  to  bind  the  bank  except  in  the  perform- 
ance of  their  ordinary  duties,  which  was  a 
much  stronger  case  than  the  one  before  the 
court,  as  the  president  of  the  bank  joined  with 
the  cashier  in  making  the  contract.  U.  S.  Bk. 
V.  Dunn,  6  Pet.  59. 

His  ordinary  duties  are  quite  extensive,  but 
it  is  settled  law  in  this  court  that  they  do  not 
comprehend  the  making  of  a  contract  which 
I  involves  the  pa^onent  of  money,  without 
*an  express  authority  from  the  directors,  [*673 
unless  it  be  such  as  relates  to  the  usual  and 
customary  transactions  of  the  bank.  U.  S.  v. 
Bk.  of  Columbus,  21  How.  364,  16  L.  ed.  133. 

Authority  to  certify  the  checks  in  this  case» 
except  what  is  supposed  to  be  implied,  is  not 
pretended;  and  if  it  were  the  theory  could  not 
be  supported  for  a  moment,  as  there  is  no  such 
evidence  reported  and  none  such  was  intro- 
duced. 

Recurring  to  the  two  principal  checks  it  will 
be  seen  that  the  plaintiff  Bank  or  their  cashier, 
which  is  the  same  thing,  is  the  payee,  and  in- 
asmuch as  the  same  were  certified  in  the  pres- 
ence of  the  cashier  of  the  plaintiffs,  who  knew 
all  the  circumstances,  the  suggestion  that  they 
are  innocent  holders  as  against  the  defendants 
cannot  be  supported.  If  a  bank  may  be  held 
liable  in  any  case  upon  a  certificate  of  their 
cashier  that  a  check  is  ^ood  when  they  have  no 
funds  of  the  drawer,  it  is  not  because  the  cash- 
ier is  deemed  authorized  to  make  such  a  cer- 
tificate, but  because  the  bank  is  bound  by  his 
representation,  notwithstanding  it  is  false  and 
unauthorized.  F.  k  M.  Bank  t.  B.  ft  D.  Bk.  16 
N.  Y.  131. 

Substantially  the  same  concession  is  also 
made  in  the  case  of  N.  Riv.  Bk.  v.  Aymar,  3 
Hill,  266,  and  in  F.  &  M.  Bk.  v.  B.  ft  D.  Bk.  14 
N.  T.  631.  Like  concession  is  also  made  in 
the  case  of  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  72. 
Evidently  the  case  of  The  Mech.  Bk.  v.  R.  R. 
13  N.  Y.  615,  makes  the  same  concession,  even 
if  it  does  not  fully  sustain  the  English  doc- 
trine as  exemplified  in  the  leading  case  of 
Grant  v.  Norway,  10  C.  B.  686,  which,  in  the 
judgment  of  the  circuit  court,  contains  the 
true  rule:  Kirk  v.  Bell,  12  Eng.  L.  ft  E.  389; 
Coleman  v.  Riches,  20  Eng.  L.  ft  E.  329. 

Much  vacillation  is  exhibited  in  the  decisions 
of  the  New  York  courts  upon  this  subject,  but 
they  agree  at  present  that  the  certificate  of 
the  cashier  or  teller,  as  the  case  may  be,  if  reg- 
ular in  form,  and  unattended  with  any  special 
circumstances,  amounts  to  a  representation 
that  the  drawer  of  the  check  has  funds  in  the 
bank  to  meet  the  same,  and  that  the 
^certificate  unexplained  binds  the  bank  [^674 
whether  accurate  or  erroneous,  but  that  no 
such  consequences  will  follow  if  there  is  any- 
thing on  the  face  of  the  instrument  to  show  the 
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mmtnrj,  or  if  tlie  payee  or  holder  knew  that 
the  authority  of  the  cashier  to  make  the  eer- 
tiflcate  depended  upon  the  existence  of  funds 
in  the  hank  to  meet  the  liability,  and  that  the 
bank  had  none  such  at  the  time,  and  that  the 
payee  or  party  presenting  the  check  knew  that 
fact  Clarke  Nat  Bk.  ▼.  Bk.  of  Albion,  62 
Barb.  696  Bank  ▼.  Wetherald,  36  N.  Y.  837; 
Meads  ▼.  Merch.  Bk.  26  N.  Y.  146. 

Carefully  examined  it  will  be  found  that  in 
every  one  of  the  cases  decided  by  the  courts  of 
that  State  where  the  more  stringent  rule  is  ap- 
plied the  check  was  presented  at  the  Bank  in 
the  usual  course  of  business,  and  that  the  Act 
of  the  cashier  in  making  the  certificate  did  in 
fact  amount  to  an  actual  representation  that 
the  Bank  held  the  funds  of  this  drawer  to  meet 
the  demand. 

Some  of  those  decisions  are,  doubtless,  in- 
consistent with  the  decisions  of  this  court  and 
with  Uie  English  decisions  and  those  of  the  Su- 
preme Court  of  Massachusetts  upon  the  same 
subject;  but  there  is  not  one  of  them,  if  the 
facts  of  the  case  before  the  court  are  prop- 
erly examined  and  understood,  which  will  sus- 
tain the  claim  of  the  plaintiffs. 

Beyond  all  question  the  cashier  of  the  plain- 
tiff Bank  represented  his  Bank,  he  was  an 
agent  with  full  authority,  and  what  ho  knew 
in  respect  to  the  transaction  in  question  must 
be  regarded  as  known  to  his  Bank.  Viewed  in 
the  l&ht  of  the  circumstances,  it  is  clear  that 
he  did  not  receive  the  certificates  as  a  repre- 
sentation that  funds  to  that  amount  were  in 
the  State  National  Bank  to  meet  the  checks. 
He  knew  that  the  fact  was  not  so,  as  the 
drawers  were  the  customers  of  his  own  Bank, 
and  the  case  does  not  show  a  single  instance  in 
which  they  ever  had  any  dealings  with  the  de- 
fendant Bank.  Instead  of  that  he  regarded  the 
acts  of  the  certifying  cashier  as  constituting 
tiie  defendant  Bai&  a  surety  of  the  drawers  oi 
the  diecks  to  his  Bank,  and  the  conduct  of  the 
president  the  next  day  in  first  arraigning  the 
s^er  of  the  certificates  before  he  presented 
675*]  the  checks  to  the  president  *oi  the  de- 
f^dant  Bank  strongly  confirms  that  view  of 
the  evidence. 

Agents,  held  out  as  such  by  their  principals 
for  certain  defined  purposes,  well  Imown  to  the 
public,  cannot  bind  their  principals  bv  anv  acts 
aone  outside  of  the  scope  of  their  authontv,  as 
defined  by  the  well  known  purposes  of  their 
agen^.  Masters  of  vessels  are  authorized  to 
sign  bills  of  lading,  and  the  instruments,  when 
duly  executed  in  the  usual  course  of  business, 
bind  the  owners  of  the  vessel  if  the  ffoods  were 
laden  an  board,  or  were  actuallv  delivered  into 
the  eustodv  of  the  master;  but  it  is  well  settled 
law  that  the  owners  are  not  liable  if  the  party 
to  whom  the  bill  of  lading  was  given  hM  no 
goods  or  the  goods  described  in  the  bill  of  lad- 
big  were  never  put  on  board  nor  delivered  Into 
the  custody  of  the  master.  The  Freeman,  18 
How.  187,  16  L.  ed.  843.  Like  principles  are 
applied  in  all  cases  where  the  authority  of  the 
agent  is  limited  and  the  limitations,  as  de- 
fined by  the  purposes  of  the  agency,  are  well 
known  to  the  public  Mussey  v.  Beecher,  8 
Cosh.  611;  Lowell  Bk.  v.  Winchester,  8  Al- 
len, 100;  Benoit  v.  Conwav,  10  Allen,  628; 
Grant  v.  Norway,  10  C.  B.  666;  Stagg  v.  Elliott, 
12  C.  B.  (N.  8.)  373;  tiubbersty  v.  Ward,  8 
Rxch.  380;  Alexander  v.  Mackenzie,  6  C.  B. 
76«. 
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Persons  dealing  with  an  agent,  knowing  thai 
he  acts  only  by  virtue  of  a  delegated  power« 
must,  at  their  peril,  see  in  each  case  that  the 
paper  on  which  they  rely  "comes  within  the 
power  under  which  the  agent  acts."  TW 
Floyd  Acceptances  [ante,  167]. 

Where  the  plaintiff  in  the  suit  is  the  payee 
of  the  instrument,  the  correctness  of  that  rals 
cannot  be  questioned,  and  this  court  decided 
in  that  case  that  the  same  rule  applies  to 
everv  subsequent  taker  of  the  paper,  addim^ 
what  is  oertainlv  correct,  where  the  suit,  as  ui 
this  case,  is  in  the  name  of  the  payee,  "that  the 
protection  which  commercial  usage  throws 
around  negotiable  paper  cannot  be  used  to  ec- 
tablish  the  authority  by  which  it  was  original* 
ly  issued." 

Cashiers  are  forbidden  b^  the  express  dsei- 
sion  of  this  court  from  making  contracts  00  b^ 
half  of  their  banks  not  within  the  scope  ol 
their  usual  and  ordinary  powers,  involving 
*the  payment  of  money,  without  an  ex-  1*676 
press  delation  of  authority  from  the  direct' 
ors.    U.  S.  V.  Bk.  21  How.  364,  16  L.  ed.  181 

Checks  signed  at  the  clearing-house  and  con- 
tracts for  the  purchase  and  sale  of  New  York 
funds  are  authorized  by  the  directors,  and  are 
sanctioned  by  usage,  but  cashiers  have  no  such 
authority  to  certify  checks  for  third  persons^ 
which  was  well  known  to  the  cashier  of  the 
plaintiff  Bank. 

Associations  organized  under  the  Act  of  Con- 
gress to  carry  on  the  business  of  banking  are 
required  bv  the  express  words  of  the  Act  \m 
transact  their  usual  business  at  an  office  m 
banking  house,  located  in  the  place  specified  in 
their  organization  certificate,  and  no  individval 
officer  ought  to  be  allowed  to  leave  his  Bank 
and  go  elsewhere  to  make  large  contracts  with- 
out Uie  instruction  of  the  directors.  Unless  his 
power  in  that  behalf  is  limited  to  the 


lished  place  of  business  he  mav  go  wherever  he 
pleases  for  that  purpose,   and   u   he   certiftes 


checks  anywhere  within  the  four  seas  of 
continent  the  Bank  is  bound  by  his  contradi. 
Stockholders  and  depositors  should  take  warn- 
ing if  such  is  the  law,  as  the  national  banks 
are  liable  at  any  moment  to  be  overwhelmied 
with  pecuniary  obligations,  and  involved  in 
utter  ruin. 

For  these  reasons,  I  dissent  from  the  Judg- 
ment of  the  court  In  this  case,  and  I  am  an- 
thorized  to  say  that  Mr.  Justice  Davis 
dissents,  and  concurs  in  this  opinicm. 


B.   F.   MESSENGER,   E.   J.   Messenger 
James  May,  Plffs.  in  Err., 

V. 

CHARLES  MASON. 

(See  S.  C.  10  WalL  607-611.) 

Constitutional  objection — statute  of  a  terrltoiy 
— review  of  state  Judgments. 

Where  the  constitutional  objection  taken  In  a 
state  coort  Is  too  general  onder  the  26th  sectloe  of 

NoTS. — Jurisdiction  of  U.  8.  Bopreme  Coort 
where  Federal  question  arises,  or  where  is  drawn 
in  qaestlon  statute,  treaty  or  Constitution  of  U. 
8.  see  note  to  Matthews  v.  Zane,  4  Cranch,  882; 
Dote  to  Martin  v.  Hunter.  1  Wheat.  804 ;  and  note 
to  Williams  V.  Norrls.  12  Wheat.  117. 

It  Is  for  state  courts  to  construe  their  ews 
statutes.  Supreme  Court  will  not  review  their  de- 
cisions except  when  specially  authorised  by  stmt 
ute — see  note  to  Com.  Bk.  v.  Buckingham,  6  How. 
817;  and  note  to  Jackson  v.  Lamphlre.  8  Pet.  280 
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the  Judiciary  Act,  It  eannot  be  noticed  In  this 
coart. 

This  section  makes  no  provision  for  the  re* 
ezamlnatioo  of  a  judgment  in  a  state  court,  which 
upholds  the  yallditT  of  a  statute  of  a  Territory  in 
contravention  *of  tne  Constitution. 

It  applies  oniT  to  the  case  where  is  drawn  in 
question  the  yaiidity  of  a  Statute  of,  or  authority 
exercised  under,  any  State. 

(Mr.  Justice  Millir  took  no  part  In  the  de- 
cision, having  been  counsel  in  the  case.] 

[No.  140.) 
Argued  Jan.  20,  1871.     Decided  Jan.  30,  1871. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Iowa. 
On  motion  to  dismiss. 
The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 
Mr.  J.  A.  Wills,  for  plaintiffs  in  error. 
Mr.  Charles  Mason,  in  person,  for  defend- 
ant  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion  to  dismiss  the  writ  of  error. 

The  suit  was  brought  by  Mason,  the  defend- 
ant in  error,  in  the  District  Court  of  the  Coun- 
ty of  Van  Buren,  in  the  State  of  Iowa,  to  re- 
cover the  possession  of  some  lots  of  land  in 
what  is  known  as  the  "Half-Breed  Tract,"  ly- 
ing between  the  Rivers  Des  Moines  and  Missis- 
sippi. The  plaintiff  relied,  amon^  other  evi- 
dences of  title,  upon  a  judgment  m  partition 
of  the  tract,  rendered  in  the  District  Court  of 
the  Territory  of  Iowa,  in  April,  1841,  in  pursu- 
ance of  a  law  of  said  Territory. 

The  defendants  objected  to  the  admission  of 
the  record  of  judgment,  on  the  ground  that  the 
law  under  which  the  proceedings  were  had  was 
unconstitutional  and  void. 

The  objection  was  overruled  the  record  ad- 
mitted and  a  verdict  and  judgment  rendered 
for  the  plaintiff.  On  an  appeal  to  the  Supreme 
Court  of  the  Territory  by  the  defendant,  the 

i'udgment  was  affirmed;  and  the  case  is  now 
lere  under  the  25th  section  of  the  Judiciary 
Act. 

It  is  insisted  on  the  part  of  the  defendant  in 
error,  that  an  eicamination  of  the  record  will 
show  that  there  is  no  federal  question  in  the 
case  of  which  this  court  can  take  cognizance. 

In  the  case  of  Maxwell  v.  Newbold,  18  How. 
611,  16  L.  ed.  606,  it  was  held  the  objection  that 
'the  charge  of  the  court,  the  verdict  of  the  jury, 
and  the  judgment  below  are  each  against,  and 
in  conflict  with  the  Constitution  and  laws  of 
the  United  States,"  was  not  sufficiently  specific 
to  raise  a  question  within  the  provisions  of  this 
section.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  observes,  that  "The  clause 
in  the  Constitution  and  the  law  of  Coiupress 
should  have  been  specified  by  the  plaintiffs  in 
5x0*]  error  in  the  state  court,  in  order  *that 
this  court  might  see  what  v^as  the  right 
claimed  by  them,  and  whether  it  was  denied  by 
the  decision  of  the  state  court."  This  court 
had  previously  held,  in  Lawler  v.  Walker,  14 
How.  14d,  that  the  statement  in  a  certificate  of 
the  state  court  that  there  was  drawn  in  aues- 
tion  the  validity  of  statutes  of  Ohio,  without 
■aying  what  statutes,  was  too  indefinite,  and 
that  the  statutes  complained  of  in  the  ease 
should  have  been  specified.  These  decisions 
were  re-affirmed  in  Hoyt  v.  Sheldon,  1  Black, 
618,  17  L.  ed.  66.  It  is  quite  clear,  upon  these 
authorities,  that  the  constitutional  objection 
10  Wall. 


taken  in  the  present  case  is  too  general  to  be 
noticed  on  a  writ  of  error  under  Uiis  26th  sec- 
tion. 

As  to  the  effect  of  the  certificate,  see  Com- 
mercial Bank  ▼.  Buckingham,  6  How.  317;. 
Lawler  ▼.  Walker  (supra),  and  Porter  v.  Fo- 
ley, 24  How.  416,  16  L.  ed.  740. 

One  difficulty  in  bringing  the  case  within 
this  26th  section  is,  that  it  makes  no  provision 
for  the  re-examination  of  a  judgment  in  a 
state  court  which  upholds  thw  validity  of  a 
statute  of  a  Territory  in  contravention  of  the 
Constitution.  It  applies  only  to  the  case  where 
is  drawn  in  question  the  validity  of  a  statute 
of  or  authority  exercised  under  any  State.  The 
circumstance,  therefore,  that  the  court  below 
held  the  statute  of  the  Territory  providing  for 
partition  of  lands  among  tenants  in  common, 
valid,  is  of  no  importance  in  the  case.  Scott 
V.  Jones,  6  How.  376. 

It  has  been  urged  on  the  argument,  however, 
in  view  of  the  certificate  of  the  court,  that  a 
right  set  up  under  the  Ordinance  of  1787,  by 
the  defendants  at  the  trial,  had  b€«n  denied 
them,  and  that  the  construction  of  a  law  of 
ConiH'ess  had  thus  been  drawn  in  question. 

The  Territory  of  Iowa  was  not  a  part  of 
that  to  which  this  Ordinance  applied.  It  was  a 
part  of  the  Louisiana  purchase.  Its  organic 
law,  however,  did  incorporate  into  its  system 
of  laws,  indirectly,  many  of  the  provisions  of 
the  Ordinance,  by  extending  to  its  inhabitants 
the  rights  and  privileges  theretofore  secured  to 
the  Territory  of  Wisconsin  by  its  organic  law, 
among  which  were  those  found  in  the  Ordi- 
nance, but  the  same  section  *that  con-  r*5XT 
ferred  these  rights  and  privileges  upon  the  Ter- 
ritory of  Iowa  provided  that  they  should  be 
subject  to  be  altered,  modified  or  repealed  by 
the  frovemor  and  leipslative  assembly  of  the 
said  Territory.  If,  therefore,  anything  is  found 
in  this  Act  of  partition  in  conflict  with  thise 
provisions,  to  that  extent  they  must  be  regard- 
ed as  altered  or  modified,  which  affords  a  com- 
plete answer  to  the  ground  relied  upon  under 
the  Ordinance.     6  Stat,  at  L.  239,  sec.  12. 

Motion  granted. 

THE  LIVERPOOL  AND  LONDON  LIFE  AND 
FIRE  INSURANCE  COMPANY,  Plff.  in 
Err., 

T. 

HENRY  K.  OLIVER,  Treasurer  and  Receiver 
Gen'l  of  the  Commonwealth  of  Massachu- 
setts. 

(See  S.  C.  10  Wall.  666-577.) 

Insurance  business,  not  commerce— corporation 
not  a  citizen— corporation  cannot  do  busi- 
ness in  another  State  except  by  consent  of 
State — ^tax  on  foreign  companies. 


The  bnsineM  of  Insurance  Is  not  commerce ;  and 
the  corporation  of  one  State,  having  an  agencv  by 
which  it  conducted  that  business  in  another  State, 
is  not  engaged  in  commerce  between  States. 

A  corporation  is  not  a  dtlsen  within  the  mean* 
ing  of  tnat  clause  of  the  Constitution  which  de- 
clares that  the  citisens  of  each  State  shall  be  en- 
titled to  all  the  privileges  and  Immunities  of 
cltigens  In  the  several  States. 

None. — Powers  of  a  corporation  bevond  the 
territorial  limits  of  the  sovereignty  which  created 
it — see  note  to  Runyan  v.  Coster,  14  Pet.  122. 

Validity  of  license  tax  on  foreign  corporations 
as  condition  of  doing  business— see  note,  46 
L.  ed.  U.  8.  269. 
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A  corporation  created  bT  a  State  can  exercise 
none  of  the  functions  or  prWileges  conferred  by  its 
charter  in  any  other  State  of  the  Union,  except  by 
Its  comity  and  consent  .  «.      . 

The  Liverpool  and  London  Life  and  Fire  Insur- 
ance Co.  is  a  Corporation,  as  the  law  of  corpora- 
tions is  understood  in  this  country,  notwithstand- 
ing that  several  Acts  of  Parliament  declare  that  it 
nhall  not  be  held  to  constitute  the  body  a  corpora- 

Tbe  law  of  Massachusetts,  which  permits  it  to 
exercise  its  corporate  functions  in  that  State,  only 
■on  the  condition  of  payment  of  a  specific  tax.  is. 
no  violation  of  tho  Federal  Constitution,  or  of  any 
•treaty  protected  by  said  Constitution. 

[No.  64.] 
Argued  Jan.  11,  1871.     Decided  Feb.  6,  1871. 

IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  Commonwealth  of  Massachusetts. 
The  bill  in  this  case  was  filed  by  the  de- 
fendant in  error,  in  the  Supreme  Judicial 
Court  of  Massachusetts,  for  an  injunction 
against  the  transaction  of  insurance  business 
by  the  respondent  until  the  payment  of  certain 

taxes. 

A  decree  having  been  entered  by  said  court 
in  favor  of  the  complainant,  the  respondent 
sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 

court. 
Messrs.  B.  R.  Curtia  and  J.  G.  Abbott,  for 

plaintiff  in  error: 

The  defendant  is  not,  by  the  laws  of  Great 
Britain,  a  Corporation. 

Lindl.  Part.  2,  3,  4,  6,  1166;  Words.  Joint 
Stock  Cos.  232,  41,  276;  Harrison  v.  Timmins, 
4  M.  A  Wels.  610;  Bartlett  v.  Pentland,  1  B. 
&  Ad.  704;  Van  Sandau  v.  Moore,  1  Russ.  441; 
Cape's  Exr's  case,  2  DeGex.  M.  A  G.  662;  May- 
hew's  case,  6  DeGex.  M.  A  G.  837;  BUkeley's 
case,  13  Beav.  133;  Bumes  v.  Pennell,  2  H.  of 
L.  Cas.  622.  .  ^  ^  . 

The  Association  falls  entirely  short  of  being 
a  Corporation,  as  usually  defined  and  under- 
stood. ,        ,,^     ^ 

Dartmouth  College  v.  Woodward,  4  Wheat. 
636 ;  Bk.  v.  Billings,  4  Pet.  662. 

Where  a  corporation  is  so  established  by  im- 
plication, the  legislative  intention  to  confer  a 
corporate  existence  must  be  certain  and  plain. 

Stebbins  v.  Jennings,  10  Pick.  189;  School 
District  v.  Wood,  13  Mass.  107;  Med.  Inst.  v. 
Patterson,  1  Den.  61;  S.  C.  6  Den.  616;  My- 
ers V.  Irvin,  2  Serg.  A  R.  368;  Ang.  Corp.  sec. 

79. 
The  merchants  and  traders  of  each  nation 

respectively,    shall    enjoy   the   most   complete 

protection  and  security  for  their  commerce. 

Convention  between  the  United  States  and 
Great  BriUin,  of  July  3,  1815;  7  U.  S.  SUt. 
at  L.  228.  Volume  of  Treaties.  The  above 
Con.  indefinitely  extended.  8  U.  S.  Stat  at 
L.  361,  Volume  of  Treaties. 

The  rule  of  construction  of  that  Treaty 
must  be  to  deal  with  it  liberally,  so  that  under 
it,  the  freest  and  largest  intercourse  may  take 
place  between  the  two  countries. 

Chief  Justice  Marshall  says:  "Commerce  un- 
doubtedly is  traffic,  but  it  is  something  more; 
it  is  intercourse." 

Gibbons  v.  Ogden,  9  Wheat.  189;  see,  also 
Cooley  V.  Port  Wardens,  12  How.  299;  Sinnot 
V.  Davenport,  22  How.  244,  16  L.  ed.  248:  Al- 
mey  v.  Cal.  24  How.  169,  16  L.  ed.  644;  Smith 
V.  Turner,  7  How.  283-413. 

But,  whatever  may  be  the  power  of  the 
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State  to  impose  a  tax  upon  subjects  of  Great 
Britain  greater  than  that  imposed  on  its  own 
citizens,  when  doing  the  same  business,  no  such 
tax  can  be  imposed  on  citizens  of  another 
State. 

Here  no  tax  is  assessed  on  citizens  of  Massa- 
chusetts carrying  on  the  business  of  insurance, 
while  citizens  of  New  York  are  taxed  four  per 
cent,  on  the  whole  amount  of  their  premiums. 
If  a  single  citizen  of  New  York  has  the 
right  to  carry  on  the  business  of  insurance  in 
Massachusetts,  then  two  or  any  larger  numbet 
have  the  same  right;  nor  is  the  right  lost  be- 
cause subjects  of  Great  Britain  join  with  them. 

Under  the  2d  section  of  Article  IV.  of  the 
Constitution,  the  citizens  of  each  State  are  en- 
titled to  all  the  privileges  and  immunities  of 
citizens  in  all  the  other  States. 

No  citizen  of  one  State  can,  with  the  slight- 
est truth,  be  said  to  possess  and  enjoy  all  the 
immunities  of  a  citizen  of  another  State,  if  he 
is  exposed  to  a  tax,  when  a  citizen  of  the 
other  State  is  not. 

Story,  Const,  sees.  1805,  1806;  2  Kent,  Com. 
91;  Corfield  v.  Coiyell,  4  Wash.  (C.  C.)  371; 
Scott  T.  Sandford,  19  How.  393,  16  L.  ed.  691. 

It  has  been  held  to  meet  one  of  the  greatest 
necessities  for  adoption  of  the  Federal  Consti- 
tution, that  in  any  State,  every  citizen  of  every 
other  State  shall  possess  the  same  rights,  priT- 
ileges  and  immunities  possessed  by  the  citizens 
of  that  State,  and  that  no  discriminating  legis- 
lation should  be  permitted  in  one  State  against 
the  citizens  of  any  other  State. 

Lemmon  v.  People,  20  N.  Y.  608;  Frost  t. 
Brisbin,  19  Wend.  11;  Rogers  v.  Rogers,  1 
Paige,  184;  Conner  v.  Elliott,  18  How.  591,  15 
Ia  ed.  497;  Sedg.  Const.  600. 

Mr.  Charles  Allen,  Atty-Gen.  of  Massa- 
chusetts, for  defendant  in  error: 

There  is  no  quality  whatever  which  distin- 
guishes a  full  corporation  in  Massachusetts, 
which  the  present  Company  lacks.  On  the 
other  hand,  it  possesses  various  qualities  which 
no  partnership  in  Massachusetts  can  possibly 
have. 

Thomas  v.  Dakin,  22  Wend.  103;  see,  War- 
ner V.  Beers,  23  Wend.  122;  People  v.  As- 
sessors of  Watertown»  1  Hill,  616;  Supervisors 
of  Niagara  v.  People,  7  Hill,  504;  DeBow  y. 
People,  1  Den.  9. 

If,  therefore,  this  Company,  in  strictness  of 
speech,  is  only  a  quasi  corporation,  neTerthe- 
less  quasi  corporations  are  a  kind  of  bod^ 
recognized  by  law  as  deriving  corporate  privi- 
leges, either  from  legislative  grant,  or  by  pre- 
scription or  usage. 

Levy  Court  ▼.  Coroner,  2  Wall.  508,  17  L.  ed. 
852;  2  Kent,  Com.  278,  and  notes. 

If  the  plaintiff  in  error  is  a  foreign  Corpo- 
ration, there  is  no  doubt  at  all  that  the  Com- 
monwealth of  Massachusetts  may  impose  such 
conditions  as  may  be  thought  expedient,  upon 
their  privilege  of  doing  business  in  Massachu- 
setts. 

The  Legislature  may  exclude  them  from  the 
State  altogether,  or  it  ma^  allow  them  to 
come  in  upon  such  terms  as  it  sees  fit. 

Atty-Gen.  v.  Mining  Co.  99  Mass.  153 ;  Pan! 
v.  Va.   (ante,  367). 

If  the  plaintiff  in  error  is  not  a  Corporation, 
it  must  at  least  be  considered  as  an  Associa- 
tion, consisting  of  many  members,  and  endowed 
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with  certain  corporate  privileges.  But  even  in 
'that  case  the  argument  against  it  is  very  near- 
fy  as  strong. 

When  an  individual  becomes  a  member  of 
A  business  association,  he  does  not  thereby  raise 
the  association  to  his  own  level,  nor  confer  up- 
on it  the  privileges  and  immunities  to  which 
he  as  an  individual  may  be  entitled;  but,  on 
the  contrary,  his  individual  existence  is  merged 
in  the  association,  and  by  becoming  a  member 
thereof  he  muse  consent  to  share  its  burdens, 
•duties  and  disabilities. 

Illustrations  which  furnish  a  close  analogy 
to  this  doctrine  are  numerous. 

The  State  cannot  be  sued  and  cannot  be 
taxed.  But  the  fact  that  the  State  owns  shares 
in  a  corporation  will  not  exempt  the  Corpora- 
tion from  liability  to  be  sued  and  to  be  taxed. 
The  smallest  town  may  tax,  and  the  humblest 
citizen  or  alien  may  sue  the  corporation  in 
which  the  State  is  a  stockholder.  Nay,  even 
though  the  State  should  become  the  owner  of 
every  share  in  a  corporation,  and  so  have  the 
'entire  beneficial  interest  therein,  it  has  been 
held  by  a  sound  and  wise  decision,  that  the 
same  doctrine  applies. 

Bk.  of  S.  C.  V.  Gibbs,  3  McCord,  377;  see 
Also,  Bk.  of  U.  S.  v.  Planters'  Bk.  9  Wheat 
907;  Turnpike  v.  Wallace,  2  Watts.  316;  Ang. 
^  Ames,  Corp.  see.  82. 

The  privileffes  and  immunities  which  are 
•contemplated  oy  the  Constitution  are  those 
which  are  fundamental;  as,  for  instance,  the 
right  of  goinff  into  any  State  for  the  purpose 
of  residing  uierein;  the  right  of  taking  up 
one's  residence  therein  and  becoming  a  citizen; 
the  riffht  of  free  entrance,  exit  and  passage 
throu|^;  the  protection  of  the  laws  affecting 
personal  liberty. 

See  (!)orfield  v.  Coryell,  4  Wash.  (C.  C.)  381; 
Bennett  v.  Boggs,  Bald.  60;  Smith  v.  Md.  18 
How.  71,  16  L.  ed.  269;  Dunham  v.  Lamphere, 
3  Gray,  276;  Paul  v.  Va.  (supra). 

The  right  of  entering  a  State  and  remaining 
there  for  the  purpose  of  carrying  on  a  perma- 
nent business  with  a  view  to  profit,  and  thus 
of  gaining  all  the  benefits  of  citizenship,  with- 
out also  submitting  to  the  corresponding  duties 
and  liabilities,  cannot,  by  any  just  construc- 
tion, be  included  in  this  provision  of  the  Con- 
stitution. 

Legislation  like  that  here  in  controversy  has 
l>een  upheld  in  New  York  and  New  Jeney. 

See,  Fire  Department  v.  Noble,  8  £.  D. 
Smith,  440;  Tatem  v.  Wright,  8  Zabr.  440. 

That  they,  as  subjects  of  Great  Britain,  have 
oertain  rights  under  the  Treats  which  this  law 
infringes  upon,  seems  to  be  wholly  disposed  of 
^  the  recent  decision  of  Paul  t.  va.  (supra). 
The  business  of  insurance  is  not  trade  or  com- 
merce, within  the  meaning  of  the  Treaty. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  State  of  Massachusetts  claiming  of  the 
plaintiff  in  error  a  tax  of  four  per  cent  on  the 
premiums  received  in  the  course  of  its  business 
In  that  State,  obtained  a  decree  in  her  courts 
enjoining  the  Company  from  further  prosecu- 
tion of  its  business,  until  the  taxes  found  to  be 
due  were  paid.  The  law  of  Massachusetts  un- 
der which  this  tax  was  assessed,  enacts  that 
^Each  fire,  marine  and  fire  and  marine,  insur- 
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ance  company  incorporated  or  associated  under 
the  laws  of  any  government  or  State  other  than 
one  of  the  United  States,  shall  annually  (Miy 
to  the  Treasurer  of  the  Commonwealth  a  tax 
of  four  per  cent,  upon  all  premiums  charged 
or  received  on  contracts  made  in  this  Com- 
monwealth for  insurance  of  property." 

The  case  is  brought  to  this  court  on  the 
f^und  that  in  its  application  to  the  plaintiff 
m  error,  the  Statute  of  Massachusetts  is  in 
conflict  with  the  provision  of  the  Constitution 
which  confers  on  Congress  the  right  to  regulate 
commerce  with  foreign  nations  and  among  the 
States,  and  with  that  which  secures  to  the  citi- 
zens of  each  State  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States. 

Assuming  that  the  plaintiff  in  error  is  not  a 
Corporation,  but  is  a  partnership  or  Associa- 
tion of  individuals,  some  of  which  are  subjects 
of  Great  Britain,  and  others  citizens  of  the 
State  of  New  York,  it  is  amied  that  the  rights 
of  the  former  are  protected  bv  the  Treatv  be- 
tween the  United  States  and  Great  Britain, 
and  the  rights  of  the  latter  by  section  2,  arti- 
cle 4,  of  the  Federal  Constitution  above  re- 
ferred to. 

The  case  of  Paul  v.  Va.  [ante,  867]  decided 
that  the  business  of  insurance,  as  ordinarily 
conducted,  was  not  commerce,  and  that  a  cor- 
poration of  one  State,  having  an  agency  by 
which  it  conducted  the  business  in  another 
State,  was  not  engaged  in  commerce  between 
the  States. 

It  was  also  held  in  that  ease  that  a  corpora- 
tion was  not  a  citizen  within  the  meaning  of 
that  clause  of  the  Constitution  which  declares 
that  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
in  the  several  States,  and  that  a  corporation 
created  by  a  State  could  exercise  none  of  the 
functions  or  privileges  conferred  by  its  charter 
in  any  other  State  of  the  Union,  except  by 
the  comity  and  consent  of  the  latter. 

These  propositions  dispose  of  the  ease  before 
us,  if  plaintiff  is  a  foreign  Corporation,  and 
was,  as  such,  conducting  business  in  the  State 
of  Massachusetts,  and  we  proceed  to  inquire 
into  its  character  in  this  regard. 

The  institution  now  known  as  the  Liverpool 
and  London  Life  and  Fire  Insurance  Company, 
doing  an  immense  business  *in  England  1*574 
and  in  this  country,  was  first  organized  at 
Liverpool  by  what  is  there  called  a  deed  of  set- 
tlement, and  would  here  be  called  articles  of  as- 
sociation. 

This  instrument,  as  far  as  it  could  be  done 
without  the  aid  of  Parliament,  establishes  a 
Company  under  the  name  of  The  Liverpool 
Life  and  Fire  Insurance  Company,  with  a  capi- 
tal of  £2,000,000,  which  was  divided  into  one 
hundred  thousand  shares  of  £20  each  and  de- 
clared its  purpose  to  be,  making  insurance  on 
life  and  against  fire.  These  shares  could  be 
sold  and  transferred,  and  executors  and  ad- 
ministrators represented  them  in  the  Company 
on  the  death  of  the  owner.  If,  by  the  laws  of 
the  Association,  a  share  became  forfeited,  the 
owner  was  released  from  all  further  liability 
to  the  Company.  The  business  of  the  Company 
was  to  be  conducted  by  a  Board  of  Directors 
exclusively,  and  they  could  make  by-laws  and 
change  and  modify  them.  There  was  a  cove- 
nant that  suits  might  be  brought  by  or  against 
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the  Company  in  the  names  of  one  or  more  di- 
rectors, which  should  bind  the  stockholders, 
and  that  no  stockholder  would  plead  in  abate* 
ment  the  nonjoinder  of  tne  others;  and  it  was 
furtner  covenanted  that  a  judgment  so  ob- 
tained against  a  director  might  be  made  out  of 
the  property  of  any  of  the  stockholders.  Nu- 
merous other  provisions  are  found  in  the 
original  articles,  which  consisted  of  over  a  hun- 
569*]  dred  sections,  *but  only  those  are  re- 
ferred to  here  which  bear  on  the  question  we 
are  considerinff.  There  were  also  three  subse- 
quent deeds  of  settlement,  and  three  Acts  of 
Parliament  were  passed  to  give  efficiency  to  the 
purposes  of  the  Association. 

The  first  of  these  Acts  provided  that  the  As- 
sociation might  sue  and  be  sued  in  the  name  of 
the  chairman  or  deputy-chairman  of  the  Board 
of  Directors;  that  the  stockholders  might  sue 
the  Company  as  plaintiffs,  or  be  sued  by  it  as 
defendants.  It  regulated  the  manner  in  which 
the  shareholders  might  be  made  individually 
liable  for  the  debts  of  the  Association;  and  it 
declared  that  the  Act  should  not  be  construed 
to  incorporate  said  Companv  or  relieve  its 
members  from  their  individual  liability,  except 
as  provided  in  the  Act. 

The  second  Act  of  Parliament  chan£|ed  the 
name  of  the  Company  to  that  which  it  now 
beiurs,  and  authorixed  it  to  make  contracts  by 
the  new  name;  and  it  also  contained  a  provi- 
sion that  the  Act  should  not  make  the  Com- 
pany a  Corporation;  and  there  is  a  third  Act 
which  authorizes  amalgamation  with  another 
company,  and  which  again  provides  against  its 
being  construed  into  an  Act  of  incorporation 
or  a  limited  liability  partnership. 

It  will  be  seen  by  this  reference  to  the  pow- 
ers of  the  Association^  as  organized  under  the 
deed  of  settlement,  legalized  and  enlarged  by 
the  Acts  of  Parliament,  that  it  possesses  manj, 
if  not  all,  the  attributes  generally  found  m 
corporations  for  pecuniary  profit  which  are 
deemed  essential  to  their  corporate  character. 

1.  It  has  a  distinctive  and  artificial  name  by 
which  it  can  make  contracts. 

2.  It  has  a  statutory  provision  by  which  it 
can  sue  and  be  sued  in  the  name  of  one  of  its 
officers  as  the  representative  of  the  whole  bodv, 
which  is  bound  by  the  judgment  rendered  in 
such  suit. 

3.  It  has  provision  for  perpetual  succes- 
sion by  the  transfer  and  transmission  of  the 
shares  of  its  capital  stock,  whereby  new  mem- 
bers are  introduced  in  pUuse  of  those  who  die 
or  sell  out. 

4.  Its  existence  as  an  entity  apart  from  the 
shareholders  is  recognized  by  the  Act  of  Par- 
liament which  enables  it  to  sue  its  sharehold- 
ers and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights  and 
liabilities  of  corporations,  their  essential  na- 
ture and  character,  and  their  relation  to  the 
business  transactions  of  the  community,  have 
undergone  a  change  in  this  country  within  the 
last  half  century,  the  importance  of  which  can 
hardly  be  overestimated. 

They  have  entered  so  extensively  into  the 
business  of  the  country,  the  most  important 
part  of  which  is  carried  on  by  them,  as  bank- 
ing companies,  railroad  companies,  express 
companies,  telegraph  companies,  insurance 
companies,  etc.,  and  the  demand  for  the  use 
of  the  corporate  powers  in  combining  the  capi- 
to^a 


tal  and  the  energy  required  to  conduct  theso^ 
large  operations  is  so  imperative,  that  by  stat- 
ute, and  by  the  tendency  of  the  courts  to  meet 
the  requirements  of  these  public  necessities, 
the  law  of  corporations  has  been  so  modified, 
liberalized  and  enlarged,  as  to  constitute  a 
branch  *of  jurisprudence  with  a  code  of  [*575 
its  own,  due  mainly  to  very  recent  times.  To 
attempt,  therefore,  to  define  a  corporation,  or 
limit  its  powers  by  the  rules  which  prevailed 
when  they  were  rarely  created  for  any  other 
than  municipal  purposes,  and  generally  by  roy- 
al charter,  is  impossible  in  tms  country  and 
at  this  time. 

Most  of  the  States  of  the  Union  have  gen- 
eral  laws  bv  which  persons  associating  them- 
selves togetner,  as  the  shareholders  in  thi» 
Company  have  done,  become  a  corporation. 

The  banking  business  of  the  States  of  the 
Union  is  now  conducted  chiefly  by  corporations 
orffanized  under  a  general  law  of  Congress,  and 
it  is  believed  that  in  all  the  Statra  the  articles 
of  association  of  this  Company  would,  if  adopt- 
ed with  the  usual  formalities,  constitute  it  a 
Corporation  under  their  general  laws,  or  it 
would  become  so  by  such  legislative  ratifica- 
tion as  is  given  by  the  Acts  of  Parliament  we 
have  mentioned. 

To  this  view  it  is  objected  that  the  Associa- 
tion is  nothing  but  a  partnership,  because  its 
members  are  liable  individually  for  the  debta 
of  the  Company.  But  however  the  law  on  this 
subject  may  be  held  in  England,  it  is  quite 
certain  that  the  principle  of  personal  liability 
of  the  shareholders  attaches  to  a  very  large 
proportion  of  the  corporations  of  this  country, 
and  it  is  a  principle  which  has  warm  advocates 
for  its  universal  application  when  the  organiza- 
tion is  for  pecuniaiy  gain. 

80,  also,  it  is  said  tnat  the  fact  that  there  is 
no  provision  either  in  the  deed  of  settlement 
or  the  Act  of  Parliament  for  the  Company  su- 
ing or  being  sued  in  its  artificial  name  forbids 
the  corporate  idea.  But  we  see  no  real  distine- 
tion  in  this  respect  between  an  Act  of  Parlia- 
ment, which  authorized  suits  in  the  name  of 
the  Liverpool  and  London  Fire  and  life  Ins.  Co., 
and  that  which  authorized  suit  a^inst  that 
Company  in  the  name  of  its  principal  officer. 
If  it  can  contract  in  the  artificial  name  and  sue 
and  be  su«l  in  the  name  of  its  officers  on  those 
contracts,  it  is  in  effect  the  same,  for  process 
would  have  to  be  served  on  some  such  officer 
even  if  the  suit  were  in  the  artificial  name. 

*It  is  also  urged  that  the  several  Acts  [*57^ 
of  Parliament  we  have  mentioned  expressly  de- 
clare that  they  shall  not  be  held  to  constitute 
the  body  a  Corporation. 

But  whatever  may  be  the  effect  of  such  dee- 
laration  in  the  courts  of  that  country,  it  can- 
not alter  the  essential  nature  of  a  coropration 
or  prevent  the  courts  of  another  jurisdiction 
from  inquiring  into  its  true  ehars[cter,  when- 
ever that  may  come  in  issue.  It  appears  to 
have  been  the  policy  of  the  English  law  to  at- 
tach certain  consequences  to  incorporated 
bodies,  which  rendered  it  desirable  that  such 
associations  as  these  should  not  become  tech- 
nically corporations.  Among  these,  it  would 
seem  from  the  provisions  of  these  Acts,  is  the 
exemption  from  individual  liability  of  the 
shareholder  for  the  contracts  of  the  Corpora- 
tion. Such  local  policy  can  have  no  place  here 
in  determining  whether  an  association,  whose. 
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.powers  are  ascertained  and  its  privileges  con- 
lerred  by  law,  is  an  incorporated  body. 

The  question  before  us  is,  whether  an  asso- 
ciation, such  as  the  one  we  are  considering,  in 
attempting  to  carry  on  its  business  in  a  man- 
ner which  requires  corporate  powers  under  leg- 
islative sanction,  can  claim,  in  a  jurisdiction 
foreign  to  the  one  which  gave  those  powers, 
that  it  is  only  a  partnership  of  individuals. 

We  have  no  hesitation  in  holding  that,  as 
the  law  of  corporations  is  understood  in  this 
country,  the  Association  is  a  Corporation,  and 
that  the  law  of  Massachusetts,  which  only  per- 
mits it  to  exercise  its  corporate  function  in 
that  State  on  the  condition  of  payment  of  a 
specific  tax,  is  no  violation  of  the  Federal  Ck>n- 
stitution  or  of  any  treaty  protected  by  said 
Ck>n9titution.  The  judgment  of  the  Supreme 
Court  of  Massachusetts  is  affirmed. 

^Ir.  Justice  Bradley,  dissenting: 
Whilst  I  agree  in  the  result  which  the  court 
has  reached,  I  differ  from  it  on  the  question 
whether  the  Company  is  a  Corporation.  I 
think  it  is  one  of  tnose  special  partnerships 
which  are  called  joint  stock  companies,  well 
known  in  England  for  nearly  a  century,  and 
•cannot  maintain  an  action  or  be  sued  as  a  cor- 
poration in  this  country  without  legislative 
577*]  *aid.  But  as  it  is  a  Company  associated 
under  the  laws  of  a  foreign  country,  it  comes 
within  the  scope  of  the  Massachusetts  Statute, 
and  cannot  claim  exemption  from  its  operation 
for  the  causes  alle^^ed  in  that  behalf.  It  could 
not  have  been  the  intent  of  the  Treaty  of  1814 
to  prevent  the  States  from  imposing  taxes  or 
license  laws  upon  either  British  corporations 
or  joint  stock  companies  desiring  to  establish 
banking  or  insurance  business  therein.  And 
certainly  these  companies  cannot  be  exempted 
from  such  laws  on  the  ground  that  citizens  of 
other  States  have  chosen  to  take  some  of  their 
shares. 


WILLIAM    S.    WARD,    Executor   of    Nahum 
Ward,  Deceased,  Appt., 

V. 

UNITED   STATES. 

(See  S.  C.  10  Wall.  693-604.) 

Continental   loan   certificates,   when   invalid — 
payment  of  interest. 

A  claim  on  certain  loan  certificates  purporting 
to  be  Issued  by  the  Continental  Congress  in  1776 
rejected,  because  the  certificates  were  not  properly 
sounterslgned,  and  were  not  used  for  the  benefit 
jf  the  GoTemment. 

The  United  States  can  contest  the  validity  of 
these  certificates,  notwithstanding  the  paTment  of 
mterest  for  a  period  of  four  years,  where  the 
Interest  was  paid  by  mistake,  and  without  au- 
thority. 

[No.  2.] 

Argued  Dec.  7,  1870.     Decided  Feb.  0,  1871. 

APPEAL  from  the  Court  of  Claims. 
Suit  was  brought  in  the  Court  of  Claims 
in  1850,  by  iNahum  Ward,  Treasurer  of  the  Ohio 
Company,  on  forty-three  loan  office  certificates 
of  t)ie  United  States,  each  for  $400,  payable 
to  Thomas  Stone  or  bearer,  with  interest  at 
six  per  cent,  per  annum,  bearing  date  Dec.  23, 
1777.  issued  in  pursuance  of  a  Resolution  of 
the  Continental   Congress  of  Feb.  22,   1777. 

The  court  in  1857,  Jndpe  Blackford  dissent- 
ing, gave  judgment  for  the  claimant. 
10  Wall. 


Subsequentlv,  in  1864,  Congress  referred  the 
case  back  to  the  Court  of  Claims.  13  Stat,  at 
L.   691. 

Ward's  executor  prosecuted  the  cause  and, 
Mar.  23,  1866,  the  Court  of  Claims  gave  judg- 
ment against  him.  An  appeal  was  asked  foi 
specifying  alleged  error. 

The  court  i^opted  the  petition  for  appeal, 
with  certain  modifications,  as  its  statement  of 
ultimate  facts,  and  certified  it  accordingly  with 
the 'Court's  conclusions  of  law  thereon.  The 
ultimate  facts  thus  found  by  the  court,  as  set 
out  in  the  petition  for  appeal  so  modified,  are 
as  follows: 

And  first  the  Court  of  Claims  finds  as  matter 
of  fact: 

1.  That  the  forty-three  loan  certificates 
which  form  the  foundation  and  subject-matter 
of  this  claim  and  are  set  forth  in  the  petition 
herein,  were  duly  signed  by  Samuel  Hillegas, 
pursuant  to  the  Resolution  of  Congress,  Feb. 
22,  1777,  and  were  sent  with  others  to  the  loan 
ofi^ce  of  the  State  of  Georgia,  to  be  counter- 
signed by  the  Commissioner  for  the  State  of 
Georgia,  to  be  by  him  issued  for  such  loans  as 
might  be  then  obtained. 

2.  That  it  is  imknown  and  cannot  be  ascer- 
tained, who  was  the  Commissioner  for  the  State 
of  Georgia,  or  whether  any  such  conmiissioner 
had  been  appointed  and  authorized  to  counter- 
sign such  loan  certificates;  and  that  at  the 
time  of  the  transaction,  there  was  no  formal 
loan  office  in  Georgia;  and  that  a  laree  part 
of  the  State  was  in  the  possession  of  the  pub- 
lic enemy. 

3.  That  the  said  loan  certificates  were  not 
signed  by  any  duly  authorized  Commissioner 
for  the  State  of  Georgia,  but  that  they  bear  a 
certificate  in  the  woAs  following,  to  wit: 

"Countersigned:  By  order  of  J.  A.  Treutlin, 
Esq.,  Governor  of  Georgia.    £.  Davies,  Jr." 

4.  That  there  is  no  evidence  to  show  that  £. 
Davies,  Jr.,  was  a  Commissioner  for  Georgia; 
or  that  he  was  ever  reputed  to  be  such;  or  that 
he  was  authorized  to  countersign  such  loan  cer- 
tificates by  the  State  or  by  the  Governor  of 
Georgia;  or  that  these  are  the  veritable  signa 
tures  of  £.  Davies,  Jr. 

6.  That  interest  on  certain  loan  certificates, 
similar  to  those*  in  action,  was  paid  by  the 
Treasury  Department  up  to  Dec.  23,  1781,  and 
that  on  twenty-nine  of  the  certificates  in  ac- 
tion, interest  for  four  years  has  also  been  paid 
bv  the  defendants  and  duly  noted  and  indorsed 
thereupon;  and  that  no  objection  to  these  or 
similar  loan  certificates  or  to  the  authority  of 
E.  Davies,  Jr.,  to  act  as  commissioner,  was 
taken  by  the  defendant  until  the  year  1792. 

6.  That  no  direct  consideration  or  value  ever 
passed  to  the  defendant  from  the  claimant  or 
any  other  person  for  the  said  loan  certificates. 

And  the  court  further  decided  as  matter  of 
law: 

1.  That  no  cause  of  action  would  arise  upon 
the  said  loan  certificates,  unless  the  same  were 
duly  countersigned  by  a  Commissioner  for  the 
State  of  Georgia. 

2.  That,  in  the  absence  of  other  evidence,  the 
indorsements  of  E.  Davies,  Jr.,  do  not  raise  a 
legal  presumption  that  E.  Davies,  Jr.,  was  a 
Commissioner  for  the  State  of  Georgia,  or  that 
he  was  authorized  to  countersign  such  certifi- 
cates, or  that  the  signatures  are  the  veritable 
signatures  of  the  said  E.  Davies.  Jr. 
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3.  That  the  payment  and  cancellation  of  cer- 
tain similar  loan  certificates  and  the  payment 
of  interest  for  four  years  upon  certain  of  the 
loan  certificates  in  action,  do  not  raise  a  legal 
presimiption  that  E.  Davies,  Jr.,  was  a  Com- 
missioner for  the  State  of  Cfeorgia,  or  author- 
ised to  countersign  such  loan  certificates,  and 
do  not  estop  nor  conclude  the  defendant  from 
controverting  such  authority  and  signature. 

Messrs.  Tnomas  Ewing,  Jr.,  Thomas  Wil- 
son and  H.  Stambery,  for  appellant: 

An  examination  of  the  facts  found,  as  ex- 
plained b^  the  record,  and  of  laws  and  facts  of 
which  this  court  takes  judicial  notice,  cannot 
fail  to  show  that  this  conclusion  is  erroneous 
and  is  ground  for  reversal. 

These  certificates  are  found,  by  the  Court  of 
Claims,  to  have  been  executed  and  remitted,  so 
far  as  the  United  States  officers  dealt  with 
them,  in  strict  pursuance  of  law. 

They  are  part  of  a  $13,000,000  loan  ordered 
by  Congress  Feb.  22,  1777  (Sup.  Rec.,  p.  4; 
Joum.  of  Cong.  p.  68),  and  .were  by  that  Act 
required  to  be  countersigned  as  directed  in  the 
Loan  Act  of  Oct.  3,  1776. 

The  law  does  not  require  the  countersigner 
to  append  to  his  name  any  description  of  his 
office. 

The  commissioner  was  a  state  officer  or 
agent,  to  be  appointed  and  removed  by  the 
State  in  its  own  way  and  time;  to  be  responsi- 
ble to  the  State  only,  while  it  was  responsible 
for  him  to  the  United  States. 

Act  Oct.  3,  1776,  Sup.  Rec.  pp.  4,  6. 

If  a  vacancy  occurred  in  the  office  of  Com- 
missioner for  Georgia,  it  was  the  duty  of  the 
Governor  to  fill  it,  under  the  Constitution  of 
the  State,  of  Feb.  6,  1777,  and  which  pro- 
vides, section  19,  that  'The  Governor  shall, 
with  the  advice  of  the  Executive  Council,  ex- 
ercise the  executive  powers  of  government  ac- 
cording to  the  laws  of  the  State  and  the  Con- 
stitution thereof;"  and  section  21,  "That  the 
Governor,  with  the  advice  of  the  Executive 
Council,  shall  fill  up  all  intermediate  vacancies 
that  shall  happen  in  office  \mtil  the  next  gen- 
eral election." 

Maury  &,  Crawford's  Dig.  Laws  of  Georgia, 
p.  0. 

The  facts  found,  show  that  there  was  a  va- 
cancy in  the  place  of  Loan  Commissioner  for 
Georgia  when  these  certificates  were  sent  there; 
that  it  was  a  state  agency,  and  the  Governor 
was  required  to  make  a  temporary  appoint- 
ment, with  the  advice  of  tne  Executive  Council. 

These  certificates  were  not  sent  to  be  sold  in 
Georgia  and  the  proceeds  remitted  to  the  Na- 
tional Treasury,  but  were  delivered  by  the  Gen- 
eral Government  to  the  State,  to  be  disposed  of 
by  it,  for  purposes  of  local  and  general  de- 
fense. 

The  court  find  that  certificates,  of  which 
these  formed  a  P^rt,  were  charged  to  and  ac- 
counted for,  by  Georgia,  in  settlement  with  the 
United  States. 

The  court  further  found  that  ''interest  on 
certain  loan  certificates  similar  to  those  in  ac- 
tion, was  paid  by  the  Treasury  Department  up 
to  23d  December,  1781;  and  on  29  of  the  cer- 
tificates in  action,  interest  for  four  years  has 
Hso  been  paid  by  the  Department,  and  duly 
noted  and  indorsed  thereupon." 

The  court  find  that  the  Treasury  Department 
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paid  and  canceled  some  certificates  of  this  is- 
issue. 

It  needs  no  comment  on  the  statement  of 
facts  found,  to  show  that  the  first  finding  of 
law  is  erroneous  and  is  ground  of  reversaL 

As  to  the  second  conclusion  of  law,  two  fact*^ 
conclusive  of  the  case  were,  that  Davies  wa» 
aut'iorized  to  and  did  countersign.  We  do  not 
clu...i  to  have  proved  them  by  the  production 
of  the.  certificates,  but  by  a  claim  of  circum- 
stances  in  which  the  countersignature  is  a  link. 

As  to  the  third  conclusion  of  law,  the  Treas- 
urer of  the  United  States  repeatedly  paid  prin- 
cipal and  interest  of  this  issue  of  certificates; 
the  Auditor-General  and  Board  of  Treasury  ex- 
amined and  approved  his  accounts.  These  acta 
were  done  by  these  officers  within  the  scope  of 
their  duty,  and  are  presumed  to  have  been 
regular,  until  the  contrary  appears. 

In  the  accounts  of  the  loan  officers  with  thfr 
Continental  Treasury,  credit  was  given  in 
March,  1778,  of  a  draft  on  the  Georgia  loan 
office  in  favor  of  the  Deputy  Postmaster-Gen- 
eral Clay,  for  $202,423,  which  covered  nearly 
all  this  issue  and  other  funds — which  draft 
was  paid.  Now,  the  fact  that  the  Clay  draft 
was  paid  shows  that  the  certificates  were  dis- 
posed of  by  officers  of  the  State  or  United 
SUtes. 

It  has  been  shown  that  Congress  knew  the 
circumstances  attending  this  issue,  and  had 
certificates  of  this  issue  before  it  for  five 
months  when  it  passed  the  Resolution  of  Au- 
gust 3,  1780,  which  related  to  these  and  no 
other  Georgia  certificates.  Therefore,  the  acta 
of  countersignature  and  issue  were  ratified  by 
the  United  States  by  this  Resolution,  and  by 
the  payment  made  in  pursuance  of  it. 

"A  ratification  once  deliberately  made  upon 
full  knowledge  of  all  the  material  circum- 
stances, becomes  eo  instanti  obligatory,  and 
cannot  afterwards  be  revoked."  Story,  Ag.  sec 
242. 

''Slight  circumstances  and  small  matters  will 
sometimes  suffice  to  raise  the  presumption  of  » 
ratification."     Story,  Ag.  sec  253. 

These  certificates  were  received  by  the  Ohia 
Company  before  Oct.  4,  1787,  to  be  used  in  pay- 
ment of  its  purchase  from  the  Government  of 
lands  in  the  north.  The  Government  had,  for 
ten  years  then  past,  recognized  their  validity 
by  act  and  silence. 

Declaring  a  note  to  be  "good"  to  one  about 
to  purchase  it,  or  standing  by  in  silence  when 
it  is  transferred  for  consideration,  is  an  estop- 
pel in  pais  against  a  debtor. 

Hicks  V.  Cram,  17  Vt.  449;  Crout  r.  De\Volf» 
1  R.  I.  393;  Kellogg  v.  U.  S.  1  N.  &  H.  (Ct.  of 
CI.)  310. 

Messrs.  Amos  T.  Akerman,  Atty-Gen.,  and 
T.  H.   Talbot,  Asst.  Atty-Gen.,  for   appellee: 

I.  As  certificates,  the  papers  in  question  are 
void,  not  possessing  on  their  face  the  legal 
requirements  of  such  certificates.  ,  They  were 
never  countersigned  by  the  Loan  Commission- 
er of  the  State  of  Georgia,  as  was  required  by 
the  Resolution  which  authorized  their  issue,. 
that  of  Oct.  3,  1776,  nor  by  that  of  Jan.  15» 
1777.    2  Jour.  Cong.  14. 

II.  Judgment  cannot  be  given  in  this  case  as 
for  money  had  and  received,  for  no  considera- 
tion is  shown  to  have  passed  to  the  defendant. 

It  is  also  to  be  noticed  that  the  appellant's 
intestate  is  not  shown  to  be  an  innocent  pur- 
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ciiaser,  for  valuable  considerations;  further- 
more,  he  acquired  them  subsequent  to  their  re- 
jection  by  the  Treasury  in  1791. 

III.  Accepting  all  the  vie^^'s  presented  for 
the  appellant,  still  there  remains,  as  matter 
of  law,  a  ver^  serious  objection  to  the  main- 
tenance of  this  suit,  in  this:  that  it  is  an  at- 
tempt to  enforce  the  payment  of  a  portion  of 
the  public  debt  (using  that  term  in  its  stricter 
sense)  of  the  United  States,  by  action  in  the 
Court  of  Claims. 

The  Attorney-General  will  maintain  that 
Congress  has  not  conferred  on  the  Court  of 
Claims  a  jurisdiction  which  will  authorize  it  to 
give  judgment  against  the  United  States  for 
the  recovery  of  any  portion  of  such  public  debt. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

A  Continental  Congress,  on  the  3d  day  of 
October,  1776,  being  m  want  of  $5,000,000  to 
prosecute  the  war,  resolved  to  borrow  it  on 
594*]  what  were  called  Loan  *Office  Certifi- 
cates, and  to  establish  a  loan  office  in  each 
State,  for  the  convenience  of  the  lenders  of 
money.  The  Resolution  directed  the  appoint- 
ment, by  the  authority  of  the  State;  of  a  Com- 
missioner of  Loans,  whose  duty  it  was  to  re- 
ceive the  certificates  from  the  Treasurer  of  the 
United  States,  and  to  deliver  them  for  such 
sums  of  money  as  he  should  be  able  to  borrow. 
Tiie  faith  of  the  Government  was  pledged  to 
redeem  these  certificates  when  countersigned  by 
this  officer. 

In  the  continuation  of  its  policy  on  this  sub- 
ject. Congress,  on  the  loth  January  and  the 
22d  of  February,  1777,  provided  for  a  further 
issue  of  this  class  of  securities,  on  the  basis  of 
the  Resolutions  of  the  preceding  October.  Ac- 
cordingly, certificates,  in  proper  form,  duly 
signed  by  the  designated  Federal  officer,  were 
transmitted  to  the  different  loan  offices  of  the 
country,  to  be  given  in  exchange  for  money, 
when  countersigned  by  the  Loan  Officer  of  the 
State,  and  the  forty-three,  which  form  the 
foundation  of  this  suit,  were  a  part  of  those 
which  were  sent  to  the  loan  officer  of  Georgia. 

The  United  States  deny  their  obligation  to 
pay  the  certificates  in  controversy,  because  they 
were  not  countersigned  in  conformity  with  the 
prescribed  regulation  of  Congress,  nor  used  for 
their  benefit.  It  will  be  conceded,  if  they 
were  not  executed  as  required  by  the  legisla- 
tion on  the  subject,  that  they  were  irregularly 
issued,  and  the  United  States  under  no  obliga- 
tion to  pay  them  unless  they  are  estopped  in 
some  way  from  interposing  this  defense. 

It  becomes,  therefore,  of  importance,  in  the 
first  instance,  to  ascertain  whether  E.  Davies, 
Jr.,  who  countersigned  them,  as  he  says,  by 
order  of  J.  A.  Treutlin,  Governor  of  Georgia, 
was  Commissioner  of  Loans  for  the  State,  and 
whether  he  negotiated  them  on  account  of  the 
United  States. 

Fortunately,  these  questions  were  considered 
in  1792  by  Alexander  Hamilton,  then  Secretary 
of  the  Treasury,  who  was  charged  by  Congress 
with  their  investigation.  In  his  report  of  the 
28th  of  March  of  that  year,  he  states  as  the  re- 
sult of  diligent  inquiry  on  that  subject,  that  he 
had  been  imable  to  obtain  evidence  either  of 
the  appointment  of  E.  Davies  to  the  office  of 
Commissioner  of  Loans  for  (teorgia,  or  that  he 
.. .. ,  over  known  or  reputed  to  have  acted  in 
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that  capacity,  and  that  there  was  no  evidence 
that  the  paper  which  he  put  in  circulation  had. 
been  issued  for  any  purpose  of  the  United 
States.  With  this  report  papers  were  trans- 
mitted not  only  justifying  the  conclusion 
reached  bv  the  Secretary,  but  tending  strongly 
to  show  that  the  certificates  were  placed  in  the 
hands  of  Davies  by  the  Executive  Council  of 
Georgia  to  purchase  goods  for  the  State.  These 
papers  consist  of  an  affidavit  of  John  Wereat. 
Auditor  of  Georgia,  and  a  long  time  resident 
there,  denying  that  Davies,  whom  •he  [•eoi 
well  knew,  was  at  any  time  Commissioner  of 
Loans;  of  letters  from  Richard  Wyllshyr,  Com- 
missioner of  Loans  of  the  State  in  1791,  giving 
his  opinion  to  the  same  effect,  and  a  communi- 
cation from  Samuel  Steick,  of  Governor  Hous- 
ton's staff,  that  the  certificates  were  issued  on 
State  account.  See  Am.  State  Papers,  class  ix., 
Vol.  Claims  464,  465.  This  report,  with  the  ac- 
companying papers,  was  published  and,  of 
course,  read  by  the  holders  of  the  disputed  pa- 
per. If  in  their  power  to  deny  it,  interested 
as  they  were  to  do  so,  it  would  at  least  have 
been  attempted.  As  no  contradictory  proof 
was  furnished  to  the  Treasury  Department,  al- 
ways ready  and  willing  to  receive  it,  it  is  fair 
to  infer  that  none  existed.  But  this  considera- 
tion did  not  prevent  the  holders  of  this  paper 
from  seeking  to  get  it  funded  in  1795.  They 
were  met  by  the  accounting  officers  of  the  Treas- 
ury with  the  same  objections  taken  by  Mr. 
Hamilton  and,  as  these  were  not  removed,  the 
same  result  followed.  In  this  condition  of 
things,  if  the  controversy  had  been  between 
individuals,  and  there  had  been  another  forum 
to  hear  and  decide  it,  it  would  have  been  re- 
sorted to  at  once,  unless  the  decision  of  the 
first  tribunal  was  accepted  as  final.  But  the 
holders  of  these  certificates  acted  differently. 
Instead  of  taking  an  immediate  appeal  to  Con- 
gress from  the  decision  of  the  Treasury,  they 
waited  until  two  decades  had  passed  away. 
Nahum  Ward  says  that  these  identical  cerliti- 
cates  were  presented  to  the  Treasury  in  171>'i. 
by  Mr.  Talmadge,  and  remained  there  until 
1812,  when  they  were  withdrawn  and  Congros-i 
asked  to  pay  them,  on  the  petition  of  John 
Delafield,  who  professed  to  possess  them  in  his 
own  right.  See  Rep.  101,  House  of  Reps.  10th 
Cong.  1st  session,  by  Mr.  Little,  from  the  Com. 
on  Rev.  Claims.  Why  this  delay  of  twenty 
years?  No  reason  is  even  suggested  for  it,  and 
none  can  be  given  which  is  consistent  with  the 
conduct  of  men  in  the  ordinary  affairs  of  life. 
It  is  absurd  to  suppose  that  a*n3'one,  informed 
of  the  grounds  of  objection  to  a  controverted 
claim,  if  there  were  evidence  to  remove  them, 
would  delay  action  on  the  subject  until 
*thirty-four  years  had  passed  since  the  [*6o2 
transaction,  out  of  whicn  the  claim  had  arisen 
occurred. 

It  is  said  the  forum  was  changed  because  of 
newly  discovered  evidence,  and  for  proof  of 
this  we  are  referred  to  the  reports  of  Mr.  Tal- 
madge, chairman  of  the  committee,  on  the  i>e- 
tition  of  John  Delafield,  made  to  Congress  in 
1816  with  accompanying  papers.  It  is  hard  to 
reconcile  these  reports  with  the  ownership  of 
the  property  as  claimed  by  Kahum  Ward.  He 
says  the  Ohio  Company  has  owned  the  forty- 
three  cortificatps  since  1791,  and  yet  Delafield 
stated  in  his  petition  that  he  o^^•ned  them,  and 
wished  them   funded  for  his  benefit,  and  we 
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must  suppose  the  Congress  of  that  day,  and  es- 
pecially Mr.  Talmadge,  believed  the  fact  as 
stated  by  Delafield.  At  any  rate  the  Ohio 
-Company  is  estopped  from  denying  the  change 
of  ownership,  as  Ward  says  that  Mr.  Talmadge, 
who  was  treasurer  of  the  company  from  1791 
until  1825,  was  ordered  to  sell  the  certificates 
by^  the  company,  and  did  sell  them  at  public 
auction  to  Delafield.  It  is  true  he  couples  this 
statement  with  another,  that,  notwithstanding 
Delafield's  purchase,  they  were  considered  as  the 
company's  property;  but  this  would  place  Mr. 
Talmadge  in  the  predicament  of  aiding,  while  a 
member  of  the  National  Legislature,  to  procure 
the  payment  of  a  disputed  debt  for  a  company 
of  which  he  was  an  important  officer.  See 
Rep.  101,  House  of  Rep.  19th  Cong.  1st  ses- 
sion. 

And  why  the  necessity  of  selling  at  all  un- 
less there  were  an  honest  purpose  of  parting 
with  the  title  to  the  property  ?  It  surely  was 
as  easy  to  prosecute  a  just  claim  before  Con- 
fess in  the  name  of  a  corporation  as  in  the 
name  of  a  natural  person.  If,  then,  Delafield 
purchased  the  claim  free  from  any  trust,  as  we 
are  boimd  to  suppose  in  order  to  relieve  the 
Ohio  Company  and  their  treasurer  from  cen- 
sure, he  did  it  at  his  own  risk  and  for  a  ven- 
ture, and  took  it  subject  to  all  equities.  Ue 
cannot  plead  want  of  notice  of  the  defenses 
interposed  by  the  United  States,  because  the 
company  of  whom  he  bought,  and  of  which 
6o3^J  he  was  a  member,  *were  well  informed 
on  the  subject.  It  does  not  appear  how  or  when 
the  title  got  back  in  the  Ohio  Company,  nor  is 
it  of  any  consequence,  as  the  company  occupies 
the  same  position  in  this  litigation  that  Dela- 
^eld  would  had  he  retained  the  ownership  of 
the  certificates. 

But^  apart  from  this  view  of  the  subject, 
these  reports  do  not  change  the  status  of  the 
parties  to  this  controversy.  The  evidence  they 
furnish  comes  too  late,  is  chiefly  hearsay  in  its 
character,  and  should  have  no  weight  in  the 
determination  of  the  questions  in  dispute.  It 
consists  mainly  of  lengthly  letters  from  Major 
Hugh  McCall,  of  Georgia,  addressed  to  Mr. 
Talmadge,  which  seem  to  be  in  the  nature  of 
arguments  against  the  position  taken  by  the 
Government.  One  of  them  is  devoted  to  a  fu- 
tile effort  to  prove  that  Wereat  and  Steick  were 
uninformed  of  the  passing  events  during  Gov- 
ernor Treutlen's  administration.  It  is  true  the 
certificate  of  Mr.  Sheftall  tends  to  show  that 
Davies  did  act  in  the  capacity  of  Commissioner 
of  Loans,  but  although  it  is  certified  that  he 
had  an  unusually  strong  memory,  we  place  but 
little  reliance  on  his  recollection  in  1816,  of 
what  transpired  in  the  commissary  department 
of  Georgia  in  1777-78.  Especially  do  we  dis- 
trust his  memory  of  these  events  when  it  is  in 
opposition  to  the  recollection  of  others,  equally 
trustworthy,  who  testified  in  1792,  twenty-four 
years  nearer  the  time  when  the  certificates  were 
put  in  circulation. 

It  is  urged  that  the  United  States  is  not  in 
a  position  to  contest  the  validity  of  these  cer- 
tificates, because  of  the  payment  of  interest  for 
a  period  of  four  years.  The  report  of  Mr. 
Hamilton  takes  the  ground  that  the  interest 
was  paid  by  the  mistake  of  the  treasurer,  and 
without  authority  and,  therefore,  not  binding 
on  the  United  States.  It  is  very  clear  that 
there  was  no  purpose  on  the  part  of  the  Gov- 
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emment  to  ratify  the  acta  of  Davies,  for  the 
paper  bearing  his  name  was  rejected,  as  soon 
as  the  attention  of  the  proper  department  was 
called  to  it.  But  it  is  not  necessary  to  discuss 
the  general  rules  of  law  on  the  subject  of  rati- 
fication, and  to  show  in  what  state  of  case  they 
are  applicable,  for,  in  our  judgment,  under  the 
circumstances  of  the  claim,  as  they  appear 
*in  the  case,  there  is  no  equity  raised  in  [*6o4 
favor  of  the  Ohio  Company  against  the  United 
States. 

Without  pursuing  the  subject  further,  or  no- 
ticing the  various  reports  in  Confess  adverse 
to  this  claim,  we  are  satisfied  it  is  not  a  just 
charge  on  the  Treasury  of  the  United  States. 

The  judgment  of  the  Court  of  Claims  ia  af- 
firmed. 

Mr.  Justice  Field,  dissenting: 

I  dissent  from  the  judgment  of  the  court  in 
this  case.  I  am  of  opinion  that  the  demand  of 
the  plaintiff  is  a  just  obligation  of  the  United 
States,  as  binding  as  any  part  of  the  public 
debt  of  the  coimtry. 


GEORGE  B.  STOVALL,    Use    of    David  Eu- 
banks,  et  al.  Plff.  in  Err., 

V. 

FRANCIS  A.  BANKS  et  aL 

(See  S.  C.  10  Wall.  589-589.) 

Final  decree,  what  is — ^suret^  bound  by  decree 

against  principal. 

A  decree  which  adjudi^s  a  certain  som  of  money 
to  be  due  from  a  oefendant  to  the  complainam. 
and  aw«rd8  execution  to  collect  it,  Is  a  final  decree 
conclusiye  upon  the  parties. 

This  is  so  although  the  decree  allowed  as  pay- 
ment to  be  deducted  from  the  amount  therein  aU> 
Judged^  any  note  held  by  defendant  against  plain- 
tiff and  a  deduction  for  fees. 

Sureties  in  a  bond  are  bound  to  the  full  extent 
to  which  their  principal  is  bound. 

A  surety  cannot  attack  collaterally  a  decree 
made  against  an  administrator,  for  whose  fidelity 
to  his  trust  he  has  bound  himself. 

[No.  215.] 

Submitted  Jan.  31,  1871.    Decided  Feb.  13, 1871. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed btates  for  the  Northern  District  of 
Georgia. 

Suit  was  brought  by  the  plaintiff  in  error,  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  Georgia,  upon  an  adminis- 
trator's bond.  Judgment  having  been  given  in 
said  court  for  the  defendants,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  bv  the  court. 

Mr.  John  D.  Pope,  for  plaintiff  in  error: 

It  does  not  appear  from  the  face  of  the  de- 
cree, that  any  portion  of  the  litigation  was  held 
back  for  future  adjudication,  if  it  had  been 
rendered  in  the  United  States  Circuit  Court,  an 
appeal  might  have  been  taken  at  once,  as  from 
a  final  decree.  In  Mills  v.  Hoag,  7  Paige,  Ch. 
19,  Chancellor  Walworth  says:  Chief  Justice 
Savage  defines  a  final  decree  to  be  the  last  de- 
cree which  is  necessary  to  be  entered,  to  give 
to  the  parties  the  full  and  entire  benefit  of  the 
judgment  of  the  court.  The  decree  in  this  case 
comes    within   that   definition,   as   no   further 

Note, — What  is  "final  decree,"  or  Judgment  of 
state  or  other  court,  from  which  appeal  lies — see 
notes.  5  L.  ed.  U.  S.  ;502 ;  49  L.  ed.  U.  8.  1001; 
2  C.  C.  A.  370;  17  C.  C.  A.  238;  28  C.  C.  A.  4^ 
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questions  nor  directions  are  reserved  for  the 
future  judgment  of  the  court.  And  although 
some  further  proceedings  are  to  be  had  before 
a  master  to  carry  into  effect  the  decree,  all  the 
consequential  directions  depending  upon  the  re- 
sult of  those  proceedings. are  given  in  the  pres- 
ent decree.  It  is  true,  there  may  be  exceptions 
to  the  report,  and  in  that  case  a  further  order 
of  the  court  will  be  necessary  to  dispose  of 
those  exceptions;  but  a  decree  is  not  the  less 
final  in  its  nature  because  some  future  orders 
of  the  court  may  possibly  become  necessaiy  to 
carry  such  final  decree  into  effect. 

Forgay  v.  Conrad,  6  How.  201;  see  Thomp- 
son V.  Nelson  (ante,  94)  and  Railroad  Co.  v. 
Bradley  (ante,  274).  To  the  same  effect  are 
Whitinff  V.  Bk.  of  U.  S.  13  Pet.  15;  Can.  Co.  v. 
Beers,  I  Black,  54,  17  L.  ed.  41;  and  Michoud 
V.  Girod,  4  How.  503. 

But  suppose  this  decree  is  not  in  all  respects 
a  final  and  complete  decree;  still,  it  may  be 
and  is  conclusive  as  to  all  matters  which  it 
finally  disposes  of.  The  cases  already  cited  and 
quoted  from  affirm  this  doctrine.  Numerous 
others  might  be  added.  The  case  of  Pulliam  v. 
Christian,  6  How.  209,  is  an  instance  of  a  de- 
cree which  was  not  final  in  such  a  sense  as  that 
an  appeal  would  not  lie  upon  it;  vet  Justice 
McLean,  in  delivering  the  opinion  of  the  court, 
says:  "This  decree  is  final  only  as  to  the  trust 
deed."  It  frequently  happens  that  all  the 
points  involved  in  a  case  are  not  settled  at 
the  same  time. 

Will  the  court  say  that  for  a  mere  irresular- 
ity,  if,  indeed,  there  is  any  irregularity,  m  the 
division  of  the  estate  among  the  heirs,  the 
whole  decree  must  go  for  naught?  Suppose 
there  had  been  blank  dollars  awarded  to  each 
of  the  distributees,  after  the  sum  to  be  dis- 
tributed had  been  definitely  settled  and  the 
lieirs  to  the  estate  determined,  would  the  de- 
cree, when  offered  in  evidence,  be  held  void  and 
of  no  effect? 

Every  judgment  or  decree  rendered  by  a 
court  having  jurisdiction  of  person  and  sub- 
ject-matter, IS  conclusive  on  parties  and  privies. 

It  cannot  be  collaterally  attacked,  nor  can  it 
be  vacated  anywhere  except  for  fraud,  acci- 
dent, etc.,  unmixed  with  negligence  on  the  part 
of  the  defendant;  and  then  only  in  a  direct 
proceeding  for  that  purpose. 

It  is  perfectly  clear  that  all  the  parties  to 
the  record  in  the  case  in  Morgan  Superior 
Court,  are  concluded  by  the  decree  rendered  by 
that  court,  notwithstanding  that  decree  may 
be  irregular  or  erroneous. 

Mr.  Dawson  A.  Walker,  for  defendants  in 
error: 

The  state  court  decree  was  so  incomplete 
that  it  would  not  support  an  action. 

See  decree,  25,  26;  »adler  y.  Robins,  1  Camp. 
^3;  Nations  v.  Jackson,  24  How.  203,  16  L 
ed.  631. 

If  admitted,  the  decree  would  have  such  ef- 
fect as  it  had  in  the  state  court. 

Act,  Cong.  1790. 

In  a  state  court  it  was  only  prima  facie 
evidence  as  to  the  surety.  Judgments  bind  none 
%ut  parties  and  privies,  and  there  is  no  such 
privity  between  principal  and  surety. 

Bryan    v.    Owen.    1  Kelly,    369;    Brown  v. 
Chancy,  1  Kelly,  414;   Smith  y.  C^ttinger,  3 
Kelly,,  142;  HoUey  v.  Wallace,  10  Ga.  160;  & 
C.  13  Ga.  391. 
10  Wall,  U.  S.,  Book,  19. 


If  it  had  been  admitted  and  given  that  ef- 
fect, the  result  in  this  case  would  have  been  the 
same. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  covenant  upon  an  ad- 
ministration bond,  brought  for  the  use  of  per- 
sons claiming  to  be  the  distributees  of  the  es- 
tate of  Alfred  Eubanks,  deceased,  against  the 
administrator,  who  is  the  principal  obligor, 
and  against  his  sureties  on  the  bond.  At  the 
trial,  the  plaintiff  offered  in  evidence  the  rec- 
ord of  a  suit  in  chancery  in  the  Morgan  Coun- 
ty Superior  Court,  in  which  the  persons  for 
whose  use  this  suit  was  brought  were  com- 
plainants, and  the  administrator,  with  others, 
who  also  claimed  to  be  heirs  and  distributees 
of  the  estate  of  the  decedent,  were  defendants. 
By  that  record  it  appears  that  the  Superior 
Court  adjudged  the  sum  of  $37,743.50,  assets 
of  the  decedent,  to  be  in  the  hands  of  the  ad- 
ministrator, and  made  %n  order  distributing 
the  whole.  In  the  distribution  $3,820  were  de- 
creed to  be  pa^d  to  each  of  the  complainants 
in  the  bill,  and  it  was  ordered  they  should  have 
executions  for  the  respective  sums  adjudged  to 
them,  on  application  to  the  clerk  of  the  court, 
after  four  days  from  this  adjournment.  The 
record  further  exhibits  that  executions  were  is- 
sued upon  the  decree,  that  no  objection  was 
made  to  the  issue,  and  that  to  all  the  execu- 
tions the  sheriff  returned  "No  property  of  the 
defendant  or  of  the  estate  of  Alfred  Eubanks 
to  be  found,  upon  which  to  Xevj," 

When  this  record  was  offered  in  evidence  the 
district  court  rejected  it,  holding  that  the  de- 
cree was  not  final  and,  conseauently,  that  it 
could  not  be  read  in  evidence  for  any  purpose 
in  the  case.    In  this  we  think  there  was  error. 

It  cannot  be  maintained  that  a  decree  which 
adjudges  a  certain  sum  of  money  to  be  due 
from  a  defendant  to  the  complainant,  and 
awards  execution  to  collect  it,  is  not  a  final  de- 
cree oonclusive  upon  the  parties.  We  do  not 
overlook  the  fact  that  in  this  instance  the 
court,  after  having  determined  the  sum  due  to 
each  of  the  complainants  and  directed  its  pay- 
ment, and  after  having  awarded  execution, 
went  on  to  direct  that  the  administrator  be  al- 
lowed as  payment  to  the  respective  parties,  to 
be  deducted  from  the  amounts  therein  ad- 
judged to  them,  the  principal  and  interest  of 
any  note  held  by  him  against  either  of  them. 
It  also  directed  that  the  several  shares  of  the 
parties  to  whom  the  estate  was  awarded  should 
be  subjected  to  ratable  deduction  for  fees  yet 
unpaid  for  the  collection  of  notes  belonging  to 
the  administrator.  But  we  think  the  decree 
was  not,  for  this  reason,  the  less  final. 

Even  if  the  sum  decreed  was  left  indetermi- 
nate, it  was  certainly  adjudicated  that  the  com- 
Slainants  were  entitled  to  participate  in  the 
istribution,  and  the  extent  of  their  interest 
was  defined.  But  it  does  not  appear  that  there 
were  any  unpaid  fees,  or  that  the  administrat- 
or held  any  notes  against  either  of  the  distribu- 
tees. All  that  these  parts  of  the  decree  meant, 
therefore,  was  either  direction  to  the  sheriff 
respecting  the  execution  of  the  fi.  fas.,  or  liber- 
ty to  the  defendant  *to  move  for  a  modi-  [^587 
fication  of  the  decree — a  motion  never  made. 
Plainly  they  were  not  intended  to  prevent  the 
enforcement  of  the  decree  by  executions  against 
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the  administrator,  for  such  executions  were  ex- 
pressly allowed.  It  is  not  unusual  in  courts  of 
equity  to  enter  decrees  determining  the  rights 
of  parties,  and  the  extent  of  the  liability  of  one 
party  to  the  other,  giving  at  the  same  time  a 
right  to  apply  to  the  court  for  modifications 
and  directions.  It  has  never  been  doubted  that 
such  decrees  are  final.  They  are  all  that  is  nec- 
essanr  to  give  to  the  successful  party  the  full 
benefit  of  the  judgment.  In  2  Daniell's  Chan- 
cery Practice,  641,  642,  the  effect  of  allowing 
the  privilege  of  making  such  applications  to  the 
Chancellor,  is  stated  to  be  no  alteration  of  the 
final  nature  of  the  decree.  Says  the  author,  "A 
decree  with  such  a  liberty  reserved  is  still  a 
final  decree,  and,  when  signed  and  enrolled,  may 
be  pleaded  in  bar  to  another  suit  for  the  same 
matter."  So  in  Mills  v.  Hoag,  7  Paige,  19,  it 
was  said  that  "a  decree  in  not  the  less  final  in 
its  nature,  because  some  future  orders  of  the 
oourt  mav  possibly  become  necessary  to  carry 
such  final  decree  into  effect."  In  the  case  be- 
fore us  no  future  orders  were  necessary.  The 
decree  was  ripe  for  execution,  and  execution 
was  ordered. 

We  are  referred,  however,  to  the  nisi  prius 
ease  of  Sadler  v.  Robins,  1  Camp.  N.  P.  253. 
Without  dwelling  upon  the  fact  that  those  Re- 
ports have  not  always  been  considered  safe  au- 
thority, an  examination  of  the  case,  as  report- 
ed, will  reveal  that  it  does  not  sustain  the  rul- 
ing of  the  district  court.  It  waa  an  action  of 
assumpsit  on  a  decree  of  the  High  Court  of 
Chancery  in  Jamaica.  The  decree  was  for  a 
certain  sum,  current  money  of  the  island,  "first 
deducting  thereout  the  full  costs  of  the  defend- 
ants expended  in  the  said  suit,  the  same  to  be 
taxed  by  George  Howell,  Esquire,  one  of  the 
masters  of  the  said  court,  and  also  deducting 
all  and  every  further  payment  or  payments 
which  the  said  James  Sadler  and  R.  Haywood, 
or  either  of  them,  might,  on  or  before  the  first 
day  of  January,  1806,  show  to  the  satisfaction 
588*]  *of  the  said  George  Howell  that  they  or 
either  of  them  had  paid  on  account  of  their 
said  testator's  estate."  This  decree  Lord  El- 
lenborough  held  to  be  incomplete,  and  ruled 
that  assumpsit  would  not  lie  upon  it.  But  it 
must  be  observed  that  there  were  certainly  un- 
ascertained deductions  to  be  made.  Costs  had 
been  expended  bv  the  defendants  and  the  plain- 
tiff might  have  had  them  taxed,  even  if  the  de- 
fendants had  not  appeared  to  tax  them.  It 
was  for  this  reason  the  decree  was  adjudged 
not  complete.  There  was  not,  as  in  the  present 
case,  an  award  of  execution  to  enforce  the  de- 
cree, and  there  could  not  have  bc«n,  for  there 
was  a  reference  to  a  maater  to  ascertain  defi- 
nitely its  amount. 

It  has  been  argued  on  behalf  of  the  defend- 
ants in  error  that  the  decree  of  the  Superior 
Court,  if  admitted,  would  have  been  only  prima 
facie  evidence  against  the  sureties  in  the  bond. 
Were  that  conceded  it  would  not  justify  the  ex- 
clusion of  the  evidence.  But  the  concession 
cannot  be  made.  The  decree  settled  that  the 
administrator  of  the  intestate,  Alfred  Eubanks, 
held  in  his  hands  sums  of  money  belonging  to 
the  equitable  plaintiffs  in  this  suit,  as  distribu- 
tees of  the  intestate's  estate,  which  he  had  been 
ordered  to  pay  over  by  a  court  of  competent 
jurisdiction,  and  the  record  established  his  fail- 
ure to  obey  the  order.  Thereby  a  breach  of  his 
administration  bond  was  conclusively  shown. 
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Certainly  the  administfator  was  concluded. 
And  the  sureties  in  the  bond  are  bound  to  the 
full  extent  to  which  their  principal  is  bound. 
A  principal  in  a  bond  may  be  liable  beyond  the 
stipulations  of  the  instrument,  independently 
of  them,  but  so  far  as  his  liability  is  in  con- 
sequence of  the  bond,  and  by  force  of  its  terms, 
his  surety  is  bound  with  him.  There  may  be 
special  defenses  for  a  surety  arising  out  of  cir^ 
cumstances  not  existing  in  this  case,  but  in 
their  absence,  whatever  concludes  his  principal 
as  an  obligor  concludes  him.  He  cannot  at- 
tack collaterally  a  decree  made  againat  an 
administrator  for  whose  fidelity  to  hu  trust  he 
has  bound  himself. 

Much  of  the  argument  upon  both  aides  of 
this  case  has  been  devoted  to  the  considera- 
tion of  the  inquiry  whether  the  Superior 
*Court  of  Morgan  County  and  the  8u-  [*589 
preme  Court  of  Georgia  rightly  adjudged  that 
the  equitable  plaintiffs  are  entitled  to  a  share 
of  the  estate  of  the  decedent  in  the  adminis- 
trator's intestate.  That  is  no  longer  an  open 
2[uestion.  It  was  concluded  by  the  decree  of- 
ered  in  evidence.  It  cannot  l>e  tried  again  in 
this  case. 

The  judgment  of  the  District  Court  is 
versed,  and  a  new  trial  is  ordered. 


HENRY  8TAGG,  Plff.  in  Err., 

V. 

THE    CONNECTICUT    MUTUAL    LIFE    IN- 
SURANCE COMPANY. 

(See  S.  C.  10  Wall.  589-593.) 

Insurance  agent,  compensation  oL  ^* 

An  Insurance  agent  who  has  received  the  coos- 
pany's  circular  stating  his  commisslona,  and  acted 
on  it  for  fifteen  years,  received  and  adjusted  bis 
compensation  by  it,  Is  estopped  to  deny  that  It 
was  the  contract  under  which  he  acted,  and  Is 
bound  by  its  terms  as  the  measure  of  his  com- 
pensation. 

Such  a  contract  cannot  be  altered  by  proof  of 
usage. 

[No.   114.] 

Submitted  Jan.  81, 1871.    Decided  Feb.  13, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

Suit  in  assumpsit  was  brought  in  the  court 
below,  by  the  defendant  in  error,  to  reeover 
certain  money  alleged  to  be  due  from  8tagff» 
the  defendant  in  t^t  court.  The  said  defenct 
ant,  Stagg,  besides  the  plea  of  non  assumpsit^ 
put  in  a  further  plea  that  the  said  plaintiff 
was  indebted  to  him  for  certain  commissiona 
upon  renewal  policies  of  insurance  issued  after 
his  discharge  from  the  agency  of  said  plaintiff. 
A  decree  having  been  entered  in  favor  of  plain- 
tiff, the  defendant  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  James  C.  Moody,  for  plaintiff  in  er- 
ror; 

1.  The  circular  of  1849  did  not  operate  to 
revoke  the  letter  of  1848. 

Each  of  these  papers  contains  two  distinct 
parts,  and  these  parts  are  to  be  considered  by 
themselves  separately.  In  each  paper  there  is 
a  power;  and  in  each  is  a  contract;  and  Uieae 
two  have  no  more  intimate  relationa,  because 
of  being  embodied  in  one  paper,  than  if  con- 

Note. — Usa^^e  and  custom,  admissibility  in  cod* 
structlon  of  contracts — see  note  to  Adams  v.  Ot- 
terback,  15  How.  S39. 
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tained  in  sepmnde  and  distinet  documents.  The 
power  has  no  relation  whatever  to  the  contract 
for  compensation*  since  compensation  is  not  m 
the  least  matcorial  to  the  validity  of  the  power, 
whidi  remains  the  same,  with  or  without  oom- 
pensation,  with  much  or  with  little. 

The  only  substantial  difference  between  the 
two  is  the  difference  in  respect  to  the  compen- 
sati<m  proposed. 

It  is,  undoubted^,  competent  for  a  principal, 
if  he  desire  to  get  rid  of  a  contract  for  compen- 
sation, to  accomplish  his  purpose  by  means  of 
a  revocation,  for  he  thus  cuts  under  and  prac- 
ticanlly  -annuls  the  contract,  bv  destroying  the 
subject  on  which  only  it  could  operate.  The 
power  beinff  revoked,  no  compensation  could 
be  earned  through  executing  it. 

But  the  converse  is  not  true.  The  power  re- 
mains unaffected,  though  the  contract  for  com- 
pensation be  modified  or  destroyed.  This  is 
imdeniable,  since  the  validity  of  a  power  has 
no  relation  to  compensation,  and  is*  therefore, 
in  nowise  affected  by  its  want. 

Li  so  far,  therefore,  as  respects  the  naked 
miestion  of  revocation,  the  proposition  for  a 
diange  in  the  contract  for  compensation  could 
have  no  effect;  and  hence  we  are  bound  to  a^ 
cept  the  paper  of  Oct  13,  1848,  as  the  continu- 
ing source  of  the  power,  unaffected  by  the  dr- 
^lar  of  1849. 

Was  the  conduct  of  the  asent  such  in  the 
premises  as  to  constitute  a  vuid  acceptance  by 
nim  of  the  proposed  change  of  compensation  T 
It  was  not,  because: 

1.  There  was  no  consideration  to  support  his 
acceptance.  That  agency  was  hii  already;  ful- 
ly vested  in  him  under  the  letter  of  1848,  and* 
as  we  have  shown,  was  unrevoked.  To  offer 
that  agency,  therefore,  as  a  consideration, 
would  not  be  less  absurd  than  to  insist  that  an 
offer  to  sell  a  man  his  own  farm  Is  a  good  con- 
sideration to  support  his  promise  to  purchase 
and  pay  for  it.  Tet  it  cannot  be  pretended 
that  anything  else  was  offered  as  a  considera- 
tion for  the  agent's  acceptance  of  the  proposed 
diange  of  contract,  other  than  an  agency  al- 
ready completely  vested  in  him. 

In  this  view  of  the  case,  there  could  be  no 
valid  acceptance,  even  assuming  there  had  been 
an  express  acceptance.    But, 

2.  There  was  no  acceptance  at  all.  The  fact, 
then,  that  the  agent  continued  to  execute  the 
power,  under  the  letter  of  1848,  cannot  be  con- 
strued into  conduct  implying  an  acceptance  of 
any  new  proposition.  He  was  simply  dischar- 
ging an  alreEuly  existing  duty. 

3.  The  circular  of  1849  was  never  intended  to 
revoke  the  power  under  the  letter  of  1848,  nor 
to  create  a  new  contract. 

It  was  evidently,  as  all  the  dreumstances  in- 
dicate, prepared  for  use  in  creating  new  agen- 
des  and  for  fixing  the  compensation  of  the  new 
agents.  It  was  not  prepared  for  the  old  agents, 
nor  intended  to  affect  thdr  relations  to  the 
Company.  After  it  was  prepared  and  ready  to 
be  sent  out  it  was,  doubtless,  conddered  desir- 
able to  have  it  in  the  hands  also  of  the  old 
agents,  because  it  was  much  more  elaborate 
and  detailed  in  its  explanation  and  suggestions 
touching  the  best  methods  of  advancing  the  in- 
•orance  business  than  the  letter  of  18^,  which 
contained  substantially  the  same  matter,  in  a 
more  condensed  and  less  perspicuous  form. 
The  circular  was  an  admirable  essay  on  the 
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wlM>]e  tjwIUm  of  life  fasurance,  setting  forth  its 
advantMCs  and  pointing  out  various  motives 
which  the  agent  might  advantageously  urge. 

Mr.  J.  M.  Knun*  for  defendant  in  error: 

For  the  purposes  of  this  case  we  need  only  to 
refer  to  one  clause  of  the  last  drcular,  vis.: 

"For  your  services,  as  above,  you  will  be  al- 
lowed a  commisdon  of  ten  per  cent  on  the  first 
premium  (cash  and  notes)  and  five  per  cent 
on  all  subsequent  renewal  premiums,  so  long 
as  you  continue  the  agent  ox  the  Company." 

The  plaintiff  in  error  having  received  and 
acted  on  this  circular,  it  must  be  regarded  as 
the  contract  of  the  parties  in  resp^  to  the 
services  rendered  or  to  be  renders,  and  tha 
compensation  to  be  paid  therefor. 

The  duration  of  tne  agency  of  the  plaintiff 
in  error  was  limited  to  the  pleasure  of  the  par- 
ties respectively. 

This  proposition,  if  language  has  any  forc^ 
is  determined  in  ikvor  of  the  defendant  in  er- 
ror, by  the  very  terms  of  the  circular  of  Sepw 
26,  1849,  and  the  bond  of  plaintiff  in  error, 
dated  July  19,  1858. 

In  the  former  writioff  the  language  is,  "So 
long  as  you  continue  uie  agent  of  tJie  Com- 
pany.* 

In  the  bond  the  language  is,  ''Whereas,  the 
above  named  Henry  Slagg  has  been  duly  ap- 
pointed by  the  directors  of  said  Company,  their 
agent  for  the  City  of  St  Louis  and  its  vicinity. 
State  of  Missouri,  during  their  pleasure." 

The  mone^  sued  for  in  this  case  was  collect- 
ed and  received  by  the  plaintiff  in  error  after 
he  entered  into  this  bond. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  became  the  agent  of 
the  Insurance  Company  in  October,  1849,  by 
his  acceptance  of  a  drcular  whidi  contsined 
this  language;  "The  usual  compensation  of 
agent,  so  far  as  we  know,  is  10  per  cent  com- 
mission on  the  premium,  with  one  dollar  for 
each  policy  and  6  per  cent  on  the  premium^  on 
the  renewal  of  the  policy."  In  about  a  year 
afterward,  he  recdved  another  circular  whidi« 
like  the  former,  had  much  of  instruction  as  to 
his  agency,  and  which  contained,  in  lieu  of  the 
language  above  dted,  the  following:  'Tor  your 
services,  as  above,  you  wiU  be  alumed  a  com- 
misdon of  10  per  cent  on  the  first  premiums, 
cash  and  notes,  and  6  per  cent  on  all  subse- 
quent renewal  premiums,  so  long  mvou  con- 
tinue the  agent  of  the  Company/*  The  plain- 
tiff testified  that  he  recdved  and  acted  on  this 
latter  paper  for  about  fifteen  years,  when  he 
was  discharged.  He  claims  in  this  suit  some 
$3,000  as  the  6  per  cent  commission  on  the  re> 
newal  premiums  of  polides  originaUy  made  by 
him  as  agent,  which  have  been  recdved  by  the 
Company  since  he  was  discharged. 

To  support  this  claim,  he  undertook  to  prove 
by  other  insurance  stents  that  sudi  was  tha 
custom,  as  between  insurance  companies  and 
their  agents. 

But  &ie  court  ruled,  as  a  matter  of  law,  that 
there  was  an  express  contract  in  the  case,  and 
that  the  custom  could  not  be  admitted. 

It  is  also  ruled  that  the  later  drcular,  from 
which  we  have  quoted,  was  substituted  as  a  new 
contract  instead  of  the  first  one,  and  that  its 
fair  construction  was  to  limit  the  agency  to  the 
pleasure  of  the  Company,  and  to  tmninate  the 
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right  of  the  agent  to  eommiesions  on  renewal 
premiums,  with  the  revocation  of  his  agency. 

The  riffht  of  the  Insurance  Company  to  ter- 
minate the  agency  of  the  plaintiflf,  at  its  dis- 
cretion, is  not  denied  by  his  counsel,  nor  is 
there  any  serious  effort  to  support  the  offer  to 
prove  the  custom.  Indeed,  if  the  court  was 
right  in  holding  that  the  contract  between  the 
parties  was  expressed  bv  the  language  of  the 
second  dreular,  it  is  qiute  clear  there  was  no 
room  for  usage,  for  it  is  there  expressly  stated 
593*]  that  Hhe  commission  on  the  renewal 
premiums,  like  those  on  the  original  premiums, 
was  to  be  paid  only  so  long  as  the  plaintiff  con- 
tinued to  be  the  agent  of  the  Company. 

Nor  can  we  doubt  for  a  moment  that  the 
later  circular  must  be  held  to  represent  the 
agreement  of  the  parties  as  to  compensation. 
After  havinff  received  that  circular  and  acted 
on  it  for  fifteen  years,  received  and  adjusted 
his  oompensaUon  by  it,  he  is  estopped  to  denv 
that  it  was  the  contract  nnder  which  he  acted. 
If  there  was  any  other  contract  it  was  for  him 
to  show  it.  He  does  not  do  this  by  producing 
the  circular  of  the  year  previous.  If  there  was 
anytiiing  fraudulent,  unfair  or  illegal  in  the 
new  terms  offered,  or  in  the  mode  in  which  he 
was  induced  to  accept  them,  he  should  have 
^own  it,  but  he  has  not  even  attempted  it. 

We  are,  therefore,  clearly  of  opinion  that 
when  it  is  shown  that,  as  agent  of  the  Com- 
pany, he  received  and  acted  upon  that  circu- 
lar, he  is  bound  by  its  terms  as  the  measure  of 
his  compensation. 

The  Judgment  of  the  Circuit  Court  U,  there- 
fore^ affirmed. 


OALEB  P.  MARSH,  PUT.  in  Err., 

v. 
THB  BOARD  OF  SUPERVISORS  OF  FULTON 

CO. 

(See  a  0.  10  WalL  67^-684.) 

County  subseription  for  railroad  stock,  when 
invalid— oounty  bonds,  when  invalid — ab- 
•enoe  of  authority  to  execute  them — ^insuf- 
fident  ratification  by  supervisors. 

A  vote  of  a  Coanty  aathorlslng  a  snbecrlptlon 

Sf  the  County  to  the  stock  of  a  railroad  corpora- 
on  does  not  authorise  a  subscription  to  the  stock 
of  a  branch  of  that  corporation,  disconnected  from 
the  other  portions  of  the  orlfinal  line,  and  of 
compare tlvel J  little  value. 

That  the  plaintiff  was  an  Innocent  purchaser  of 
the  bonds  without  notice  of  their  Invalldltv,  can- 
not affect  the  liability  of  the  County  In  snch  case. 

The  authority  to  contract  mwK  exist  before 
any  protection  as  an  Innocent  porchaser  can  be 
claimed  by  the  holder. 

The  protection  which  commercial  ussfe  throws 
around  negotiable  paper,  cannot  be  used  to  estab- 
lish the  authority  ny  which  It  was  originally  Is- 
sued. 

The  power  of  ratification  of  the  bonds  did  not 
lie  with  the  Supervisors.  ▲  ratification  can  only 
be  made  when  the  party  ratifying  possesiss  the 
power  to  perform  the  act  ratified. 

The  Supervisors  possessed  no  authority  to  make 
the  subscription  or  issue  the  bonds  In  the  first  In- 
stance, without  the  previous  sanction  of  the 
auallfied  voters  of  the  County;  they  could  not, 
tierefore,  ratify  a  subscription  without  a  vote  of 
Che  County. 

(No.    249.] 

Submitted  Jml  81,  1871.  Decided  Feb.  16, 1871. 

Nora. — ^Rights  of  bona  fide  holders  of  muulci- 
pal  boDdi — see  notes,  S3  L.  ed.  U.  8.  1076;  87  L. 
ed.  U.  8.  148:  88  U  ed.  U.  8.  688. 
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IN  ERROR  to  the  areuit  Court  of  the  Unit- 
ed SUtes  for  the  Southern  District  of  Illi- 
nois. 

Suit  was  brought  in  the  court  below  by  tba 
plaintiff  in  error,  upon  certain  bonds  purport^ 
ing  to  have  been  issued  by  the  County  of  Ful- 
ton, State  of  Illinois.  Judgment  having 
given  for  the  defendant,  the  plaintiff  siMd 
this  writ  of  error. 

The  case  is  further  stated  by  the  court: 

Messrs.  0.  H.  Browning  and  O.  C  Skfaiasr« 
for  plaintiff  in   error: 

It  is  claimed  the  bonds  are  void  becausa 
the  Central  Division  is  named  in  the  subaerip- 
tion  book  and  in  the  bonds,  and  because  of  the 
passage  of  the  Act  of  Feb.  14,  1867. 

The  order  of  Mar.  6,  1867,  directing  the  snb- 
scrintion  to  be  made  by  the  clerk  on  the  books 
of  tne  Central  Division,  etc.  Is  clear  reoo^gni- 
tion  and  adoption  by  the  County  of  the  Act  of 
Feb.  14,  1867,  creating  the  decisions,  and  ex- 
press authority  to  the  clerk  to  make  the  sub- 
scription to  that  Division,  and  issue  the  bonds 
to  the  "Central  Division  of  the  Mississipfrf  aad 
Wabash  Railroad  Company." 

The  Act  of  Feb.  14,  1867,  was  obtained  to 
facilitate  the  construction  of  the  road,  and  the 
Act,  in  the  interest  of  Fulton  County,  provided 
that  the  Central  Division  should  be  construct- 
ed by  Canton,  Fulton  County,  the  principal 
town  of  the  County. 

The  County  was  a  public  political  Corpora- 
tion; a  department  of  the  State  over  which  the 
law  making  branch  of  the  State  Government 
had  plenary  power  in  modifying  or  changing 
its  duties,  relations  and  powers. 

Robertson  v.  Rockford,  21  IlL  461;  Bush  t. 
Sldpman,  4  Scam.  186;  26  IlL  191. 

Tne  Dartmouth  Coll^^  case  dearly  raeog- 
nizes  this  rule  as  to  publie  oorporauona.  4 
Wheat  619. 

The  Act  of  1867  may  be  treated  aa  aa  au- 
thorised l^islative  direction  to  a  munidpal 
Corporation  of  the  State. 

Tlie  General  Assembly  could,  by  statute,  levy 
taxes  on  the  County  to  pay  repudiated  or  im- 
perfect obligations  of  the  County,  incurred  for 
local  purposes,  or  compel  the  Coimty  authori- 
ties to  pay  such  obligations,  or  validate  dd>ts 
of  the  County  created  under  color  of  law,  for 
local  improvements. 

Shaw  T.  Dennis,  8  Gilm.  406;  Thomas  ▼. 
Leland,  24  Wend.  66;  Guilford  v.  Chenango 
Co.  13  N.  Y.  143.  Here  the  Legislature  com- 
pelled the  levy  of  local  taxes  to  pay  a  repudi- 
ated debt  of  the  town,  which  could  not  be  col* 
lected  at  law. 

Brewster  v.  Syracuse,  19  N.  T.  118.  Here 
the  Legislature  levied  a  tax  on  the  City,  to  pay 
for  improvements  more  than  the  contract  pnee. 

Thompeon  v.  Lee  Co.  8  Wall.  327,  18  L.  ed. 
177,  held  that  the  Lc^slature  may  validate 
county  bonds,  irregularily  issued. 

Keithsburg  v.  Frick,  34  HI.  406,  held  that 
Legislature  may  Icffalise  bonds  illegally  issued 
by  town.  City  v.  Lamson  (ante,  726),  8  HL 
619;  in  Freeport  v.  Stephenson  Co.  41  IlL  496, 
held,  that  municipal  bodies  are  under  control 
of  the  Le^slature,  and  that  in  an  Act  relating 
to  alteration  or  change  of  their  duties,  no  ques- 
tion of  vested  rights  could  arise.  Page  499  and 
60  111.  89. 

The  County  of  Fulton  could  no  more  eon- 
plain  of  the  legislative  action  in  efaanginr  its 
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relations  to  the  railroad  company,  creating  the 
divisions,  than  it  could  complain  of  a  statute 
enforcing  payment  of  a  repudiated  or  illegal 
demand,  or  making  valid  void  bonds  of  the 
County;  and  by  the  Act  of  Feb.  14,  1857,  the 
County  was  concluded,  even  if  it  had  not  adopt- 
ed and  acted  under  it  by  the  order  of  Mar.  5, 
1857,  and  directed  the  subscription  to  be  made 
by  the  clerk  to  the  ''Central  Division  of  the 
Mississippi  and  Wabash  Railroad  Company." 

A  reasonable  discretion  will  be  conceded  to 
the  County  Board  in  making  the  vote  effectual, 
and  in  carrying  out  the  general  intent  and  pur- 
pose of  the  statutes  (which  b^  their  titles  are 
declared  to  be  in  aid  of  public  improvement), 
and  of  the  vote  under  the  change  sanctioned  by 
the  Act  of  Feb.  1857,  or  other  conditions  aris- 
ing in  furtherance  of  the  object  sought — rail- 
road facilities. 

The  transaction  being  in  good  faith  under 
the  vote,  the  ordinance  of  the  County  Board, 
and  the  Act  of  Feb.  14,  1857,  and  the  bonds 
having  been  applied  in  the  interest  of  the 
County,  substantially  to  the  purpose  and  as 
originally  intended,  this  court  will  look  to  the 
suMtancc  and  general  purpose,  and  reject  tech- 
nical defenses. 

The  Board  might  authorize  any  officer  to 
ikt^  awboeriptiea  mmd  issue  the  bonds  in 
the  name  of  the  County,  and  it  chose  to  confer 
the  authority  on  the  clerk,  the  keeper  of  its  rec- 
ords and  of  the  county  seal. 

This  question  is  decided  in  Clarke  v.  Han- 
cock Co.  27  111.  305. 

T)ie  whole  case  shows  that  the  real  and  sup- 
posed interest  of  Fulton  County  was  the  crea- 
tion of  the  Central  and  Western  Divisions ;  that 
the  aid  given  to  the  enterprise  by  the  subscrip- 
tions in  the  Central  Division,  including  the 
County  aid,  might  be  expended  at  the  locality, 
and  secure  to  it  a  railroad;  that  with  this  view 
all  acquiesced  in  like  divisions  by  the  railroad 
company,  prior  ta  the  amendatory  Act  of  1857, 
and  procured  that  Act,  the  better  to  effect  the 
object.  The  stockholders,  of  which  the  County 
was  one,  elected  Commissioners  for  this  divi- 
sion under  the  Act.  and  the  enterprise  proceed- 
ed and  the  bonds  were  issued  accordingly. 

The  County  is,  therefore,  estopped  from  com- 
plaint aliout  what  was  done  for  its  benefit,  with 
its  participation,  and  in  pursuance  of  its  rec- 
ord orders. 

Mr.  S.  Corning  Judd,  for  defendant  in  er- 
ror: 

There  was  no  vote  in  favor  of  the  company 
to  which  the  bonds  were  issued:  hence  no 
power,  even  in  the  Board  of  Supervisiors,  to  Is- 
sue them ;  much  less  in  the  clerk,  who  executed 
and  delivered  them  without  any  authority 
whatever. 

The  4th  section  of  the  Act  of  1849.  Statutes 
of  Illinois,  provides  that  '*Xo  subscription 
shall  be  made,  or  purchase  or  bond  issued  by 
any  County,  •  •  •  •  unless  a  majority 
of  the  qualified  voters  of  such  county  •  •  • 
shall  vote  for  the  same."  The  same  section 
provides  that  the  notices  of  the  election  shall 
specify  the  company  in  which  stock  is  proposed 
to  be  subscribed. 

Aug.  31,  1857,  the  Clerk  of  the  County  Court 
of  Fulton  County,  Illinois,  si^ni^d  and  deliv- 
ered to  the  Commissioners  of  the  "Central  Di- 
vision of  the  Mississippi  and  Wabash  Railroad 
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Company,"  who  demanded  them  for  such  Di- 
vision,  thirty  bonds. 

Sep.  16,  1853,  the  Board  of  Supervisors  of 
Fulton  County  passed  an  order  submitting  the 
proposition  to  the  voters  of  the  County,  at  the 
then  ensuing  November  election,  as  to  whether 
or  not  the  said  Counter  should  subscribe  $75,- 
000  to  the  Mississippi  and  Wabash  Railroad 
Co.,  etc.  This  was  the  only  proposition  sub- 
mitted to  the  voters,  and  no  proposition  was 
ever  submitted  in  respect  to  taking  stock  in  the 
"Central  Division  of  the  M.  &  W.  R.  R.  Co." 

On  precisely  this  state  of  facts,  I  say,  the  Su- 
preme Court  of  Illionis  held  this  "Central  Di- 
vision of  the  Mississippi  and  Wabash  R.  R. 
Co.,"  to  which  the  bonds  in  controversy  were 
issued,  to  be  a  separate  and  distinct  Corpora- 
tion from  the  Mississippi  and  Wabash  R.  R. 
Co.,  to  which  the  subscription  was  voted.  See 
Fulton  Co.  V.  Miss.  &  Wabash  R.  R.  Co.  21 
111.  369-372. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  February,  1853,  the  Mississippi  and  Wa- 
bash Railroad  Company  was  incorporated  by 
the  Legislature  of  Illinois  and  authorized  to 
construct  a  railroad  from  Warsaw,  on  the  ^lis- 
sissippi  River,  to  the  east  line  of  the  State. 

•In  September,  1853,  the  Board  of  Su-  [•eyS 
pervisors  of  Fulton  County,  through  which 
County  the  projected  line  of  the  road  was  to 
run,  ordered  that  the  question  be  submitted  to 
the  voters  of  the  County  at  the  ensuing  No- 
vember election,  whether  the  County  should 
subscribe  $75,000  to  the  capital  stock  of  thia 
Company,  and  a  like  sum  to  the  capital  stock 
of  the  Petersburg  and  Springfield  Railroad 
Company,  payable  in  the  bonds  of  the  County ; 
such  bonds  not  to  be  issued  to  the  former  Com- 
pany until  its  secretary  should  certify  to  the 
Board  that  $700,000  had  been  subscribed  to  ito 
stock,  and  five  per  cent,  thereon  had  been  paid. 
At  the  election  ensuing  the  vote  i^-as  taken,  and 
a  majority  of  the  votes  of  the  County  was  cast 
in  favor  of  these  subscriptions. 

In  April,  1854,  the  Board  ordered  its  clerk 
to  subscribe  the  $75,000  voted  to  the  Missis- 
sippi and  Wabash  Company,  and  to  issue  the 
bonds  when  it  should  be  certified  to  him  by  the 
secretary  of  the  company  that  $700,000  ojf  the 
stock  had  been  subscribed,  and  five  per  cent, 
thereon  had  been  paid. 

In  September,  1855,  a  similar  order  was  made 
by  the  Board,  reouiring  its  clerk  to  enter  the 
subscription  on  the  books  of  the  Company  in 
the  name  of  the  County  of  Fulton. 

In  February,  1857,  an  Act  was  passed  by  the 
Legislature  of  Illinois  amending  the  charter  of 
the  Mississippi  and  Wabash  Company,  by 
which  the  line  of  the  railroad  was  divided  into 
three  divisions,  designated  the  Western,  the 
Centra],  and  the  Eastern  Divisions,  and  each 
division  was  placed  under  the  management  and 
control  of  a  Board  of  three  Commissioners,  to 
be  elected  by  the  stockholders  of  the  division, 
and  to  be  invested  with  all  the  powers  of  tlio 
original  Board  of  Directors  of  the  Company 
over  the  road  in  their  division. 

In  April,  1857,  the  stockholders  within  the 
Central  Division  elected  commissioners  of  the 
division,  who  thenceforth  until  December,  18GS» 
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•exercised   all   the   powers   conferred   by   this 
Amendatory  Act. 

On  the  t>ook8  of  the  Central  Division  thus 
organized,  the  clerk  of  the  County  Court  of 
Fulton  County,  acting  as  clerk  of  the  Board  of 
Gupervisors  of  that  County,  made  the  subscrip- 
tion of  $75,000  in  the  name  of  the  County,  and 
679*]  in  September  ^following  issued  to  this 
division  the  fifteen  bonds  which  are  in  suit  in 
this  case.  These  bonds  purport  to  be  obligations 
of  the  County  of  Fulton  to  the  Central  Division 
of  the  Mississippi  and  Wabash  Railroad  Com- 
pany, and  pledge  the  faith  of  the  County  and 
Its  property,  revenue  and  resources  for  their 
payment. 

The  questions  presented  for  our  considera- 
tion are,  first,  whether  the  bonds  issued  by  the 
elerk  of  the  County  Court  of  Fulton  County  to 
the  Central  Division  of  the  Mississippi  and 
Wabash  Railroad  Company  were,  at  the  time 
of  their  issue,  valid  obligations  of  the  Countv 
of  Fulton;  and,  second,  if  not  thus  valid, 
whether  they  have  become  obligatory  upon  the 
county  bv  any  subseouent  ratification. 

Were  they  valid  when  issued?  The  answer 
depends  upon  the  law  of  Illinois  then  in  force. 
The  Clerk  of  the  County  Court  possessed 
no  general  authority  to  bind  the  County. 
€8a*]  *He  was  a  mere  ministerial  officer  of  tne 
Board  of  Supervisors;  and  that  body  was 
equally  destitute  of  authority  in  this  particu- 
lar, except  as  the  law  of  Illinois  gave  it.  That 
law  authorized  anpr  ooimtv  of  the  State,  and  of 
oourse,  its  supervisors,  who  exercised  the  pow- 
ers of  the  county,  to  subscribe  stock  to  any  rail- 
road company  in  a  sum  not  exceeding  $100,- 
000,  and  to  pay  for  such  subscription  in  its 
bonds,  provided  such  subscription  was  previous- 
ly sanctioned  by  a  majority  of  the  qualified 
voters  of  the  Coimty,  at  an  election  called  for 
the  expression  of  their  wishes  on  the  subject, 
and  it  prohibited  any  subscription  or  the  issue 
of  any  bonds  for  such  subscription  without 
such  previous  sanction.  "No  subscription  shall 
t>e  made  or  purchase  bond  issued  by  any  coun- 
tv," says  the  law,  ''unless  a  majority  of 
the  qualified  voters  of  such  county  .  .  . 
shall  vote  for  the  same."  And  the  law  fur- 
ther requires  that  the  notices  calling  for  the 
election  "shall  specify  the  Company  in  which 
stock  is  proposed  to  be  subscribed." 

These  provisions  furnish  the  answer  to  the 
first  question  presented.  The  only  subscription 
authorijBed  by  the  voters  of  Fulton  Countv 
was  that  to  the  Mississippi  and  Wabash  Rail- 
road Company,  and  one  to  the  Petersburg  and 
Springfield  Company.  The  Central  Division 
of  the  Mississippi  and  Wabash  Railroad  Com- 
pany was  a  different  corporation  from  the 
original  Company.  It  has  been  so  held  by  the 
Supreme  Court  of  Illinois  in  a  case  involving 
the  consideration  of  a  portion  of  the  bonds  in 
suit  and  the  remaining  $60,000  of  bonds  of  the 
original  subscription. 

The  amendatory  Act  of  1857  dividing  the 
road  into  three  divisions,  and  subjecting  each 
division  to  the  control  and  management  of  a 
<lifferent  Board,  clothed  with  all  the  powers  of 
the  original  Board,  so  far  as  the  division  was 
concerned,  worked  a  fundamental  change  in 
the  character  of  the  original  corporation,  and 
created  three  distinct  corporations  in  its  place. 
A  subscription  to  a  company  whose  charter 
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provided  for  a  continuous  line  of  railroad  of 
two  hundred  and  thirty  miles,  across  the  en- 
tire State,  was  voted  by  the  electors  of  Fulton 
County;  not  a  subscription  to  a  company  whose 
*line  of  road  was  less  than  sixty  miles  [*683 
in  extent,  and  which,  disconnected  from  the 
other  portions  of  the  original  line,  would  be  of 
comparatively  little  value. 

But  it  is  eamesly  contended  that  the  plain- 
tiff was  an  innocent  purchaser  of  the  oonds 
without  notice  of  their  invalidity.  If  such 
were  the  fact,  we  do  not  perceive  how  it  could 
affect  the  liability  of  the  County  of  Fulton. 
This  is  not  a  case  where  the  party  executing  the 
instruments  possessed  a  general  capacity  to 
contract,  and  where  the  instruments  mi^ht  for 
such  reason  be  taken  without  special  inquiry 
into  their  validity.  It  is  a  case  where  the 
power  to  contract  never  existed — ^where  the  in- 
struments might,  with  equal  authority,  have 
been  issued  by  any  other  citizen  of  the  county. 
It  is  a  case,  too,  where  the  holder  was  bound 
to  look  to  the  action  of  the  officers  of  the 
county  and  ascertain  whether  the  law  had  been 
so  far  followed  by  them  as  to  justify  the  issue 
of  the  bonds.  The  authority  to  contract  roust 
exist  before  any  protection  as  an  innocent  pur- 
chaser can  be  claimed  by  the  holder.  This  is 
the  law,  even  as  respects  commercial  paper,  al- 
leged to  have  been  issued  under  a  delegated 
authority,  and  is  stated  in  the  case  of  Floyd's 
Acceptances  [ante,  173].  In  speaking  of  notes 
and  bills  issued  or  accepted  by  an  agent,  act- 
ing under  a  general  or  special  power,  the  court 
says:  "In  each  case  the  person  dealing  with 
the  agent,  knowing  that  he  acts  only  by  virtue 
of  a  delegated  power,  must,  at  his  peril,  see 
that  the  paper  on  which  he  relies  comes  within 
the  power  under  which  the  agent  acts.  And 
this  applies  to  every  person  who  takes  the 
paper  afterwards ;  for  it  is  to  be  kept  in  mind 
that  the  protection  which  commercial  usage 
throws  around  negotiable  paper  cannot  be  used 
to  establish  the  authority  by  which  it  was  orig- 
inally issued." 

It  is  also  contended  that  if  the  bonds  in  suit 
were  issued  without  authority  their  issue  was 
subsequently  ratified,  and  various  acts  of  the 
Supervisors  of  the  County  are  cited  in  support 
of  the  supposed  ratification.  These  acts  fall 
ver^  far  snort  of  showing  an^  attempted  ratifi- 
cation even  by  the  ^Supervisors.  But  [*6S4 
the  answer  to  them  all  is  that  the  power  of 
ratication  did  not  lie  with  the  Supervisors.  A 
ratification  is,  in  its  effect  upon  the  act  of  an 
agent,  equivalent  to  the  possession  by  him  of  a 
previous  authority.  It  operates  upon  the  act 
ratied  in  the  same  manner  as  though  the  au- 
thority of  the  agent  to  do  the  act  existed  orig- 
inally. It  follows  that  a  ratification  can  on^ 
be  made  when  the  party  ratif^ng  possesses  tl^ 
power  to  perform  the  act  ratified.  The  Super- 
visors possessed  no  authority  to  make  the  sub- 
scription or  issue  the  bonds  in  the  first  instance 
without  the  previous  sanction  of  the  qualified 
voters  of  the  County.  The  Supervisors, 
in  that  particular,  were  the  mere  agents  of  tbe 
Coimty.  They  could  not,  therefore,  ratify  a 
subscription  without  a  vote  of  the  County,  be- 
cause they  could  not  make  a  subscription  in  the 
first  instance  without  such  authorization.  It 
would  be  absurd  to  say  that  they  could,  with- 
out such  vote,  by  simple  expressions  of  ap- 
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Eroval,  or  in  some  other  indirect  way,  give  va- 
idity  to  acts  when  they  were  directly,  in  terms, 
prohibited  by  statute  from  doingthose  acts  un- 
til after  such  vote  was  had.  That  would  be 
«quivalent  to  saying  that  an  agent,  not  having 
the  power  to  do  a  particular  act  for  his  prin- 
cipal, could  give  validity  to  such  act  by  its  in- 
direct recognition.  McCoacken  v.  San  Francis- 
co., 16  Cal.  624i 

We  do  not  mean  to  intimate  that  liabilities 
may  not  be  incurred  by  counties  independent  of 
the  statute.  Undoubtedly  they  may  be.  The 
obligation  to  do  justice  rests  upon  all  persons, 
natural  and  artificial,  and  if  a  county  obtains 
the  money  or  property  of  others  without  au- 
thority, the  law,  independent  of  any  statute, 
will  compel  restitution  or  compensation.  But 
this  is  a  veiy  different  thing  from  enforcing  an 
obligation  attempted  to  be  created  in  one  way 
when  the  statute  declares  that  it  shall  only  he 
created  in  another  and  different  way. 

We  perceive  no  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  must,  therefore, 
he  afltoied. 


PnZER  MILLER,  Plff.  in  Err., 

V. 

LABKiN  Mckenzie  et  aL 

(See  8.  C.  10  Wall.  582,  583.) 

Writ  of  error,  when  defective  as  to  parti 

practice. 


A  writ  of  error  Is  defective  in  respect  to  the 

erties,    which    recites    that    the   proceedings   are 
tweeo  Pltser  Miller,  and  Larkin  McKensie  and 
others. 

This  defect  is  fatal  to  the  iurlsdiction  of  this 
court,  and  requires  a  dismissal  of  the  case. 

[No.  13.] 
Argued  Feb.  17,  1871.    Decided  Feb.  20,  1871. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
I^lississippi. 

On  motion  to  dismiss. 

The  facts  of  the  case  are  sufficiently  stated 
t>y  the  court. 

The  case  was  elaborately  argued  upon  the 
merits,  on  Nov.  25,  1869,  and  again,  Feb.  8, 
1871.    This  motion  was  made  Feb.  15,  1871. 

Mr.  P.  Phillips,  for  defendants  in  error. 

Mr.  T.  Wilson,  for  plaintiff  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  case  is  a  writ  of  error  to  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

The  suit  was  brought  by  Miller  in  the  court 
below,  to  recover  the  value  of  several  bales  of 
cotton.  Such  proceedings  were  had  that  a 
judgment  was  rendered  for  the  defendants. 
Whereupon  the  plaintiff  brought  this  writ  of 
error. 

A  motion  is  now  made  on  the  part  of  the  de- 
fendants to  dismiss  the  case  for  want  of  juris- 
diction. 

It  appears,  from  an  inspection  of  the  record, 
that  the  writ  of  error  is  defective  in  respect  to 
10  Wall. 


the  parties.  It  is  therein  recited  that  the  pro- 
ceedmgs  are  between  Pitzer  Miller  and  Larkin 
McKenzie  and  others.  This  defect  has  been 
held  so  many  times  in  this  court  as  fatal  to  its 
jurisdiction  that  it  need  be  but  mentioned  to 
reouire  a  dismissal  of  the  case. 
Motion  granted. 


THE    MAYOR    AND    CITY    COUNCIL    OP 
BALTIMORE,  Plff.  in  Err., 

V. 

THE  BALTIMORE    AND  OHIO   RAILROAD 

COMPANY. 

(See  S.  C.  10  Wall.  543-553.) 

Construction  of  contract — collection  of  income 
tax  on  railroad  mortgage. 

An  aneemeot  between  a  railroad  company  and 
a  city,  that  the  company  shall  pay  ail  expense  inci- 
dental to  the  issue  of  the  city  bonds  does  not 
cover  an  income  tax  against  toe  city  nnder  the 
Law  of  1862,  which  is  not  an  expense  incidental 
to  the  issue  of  the  bonds. 

This  tax  having  been  exacted  nnder  color  of 
law  and  the  company,  having  notified  the  city 
of  the  demand  of  the  United  States  and  the  pro- 
ceedings talEen  to  enforce  it,  and  having  pro- 
tested against  its  collection,  were  Justified  In  pay- 
ing It. 

The  city  should  have  tested  the  legality  of  the 
assessment  and  collection  of  this  tax.  hj  institut- 
ing proper  proceedings  to  recover  hack  toe  money. 

It  cannot  turn  round  and  litigate  the  legality  of 
the  tax  with  the  railroad  company. 

[No.  78.] 
Argued  Jan.  24,  1871.    Decided  Feb.  27,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

Suit  was  brought  by  the  plaintiff  in  error  in 
the  Superior  Court  of  Baltimore,  to  recover 
a.  certain  balance  of  interest  upon  a  mortgage, 
which  the  defendant  in  error  had  deducted  and 
used  for  the  payment  to  the  Government  of  the 
United  States,  of  a  tax  upon  the  said  mortgage. 
The  case  before  its  determination  was  removed 
by  certiorari,  to  the  court  below.  Judgment 
having  been  given  for  the  defendant,  the  plain- 
tiff sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Wm.  Henry  Norris  and  Geo.  H. 
Chandler,  for  plaintiff  in  error: 

The  plaintiff  in  error  asks  for  a  reversal  of 
this  judgment  for  the  following  reasons: 

I.  Because,  had  this  been  a  transaction  be- 
tween private  parties,  the  circumstances  of  the 
case  show  that  the  position  of  the  City  in  rela- 
tion to  the  railroad  was  not  to  be  more  oner- 
ous than  that  of  a  surety.  It  will  be  observed 
that  the  form  originally  intended  was  that  the 
road  should  issue  bonds  and  the  City  guaranty 
them.  But,  on  account  of  the  greater  market 
value  of  municipal  bonds,  this  form  was 
changed  to  a  direct  issue  of  bonds  by  the  City, 
creating  no  contract  between  the  bond  holders 
and  the  Railroad  Company,  and  a  mortgage  by 
the  road  to  the  City  to  secure  the  furnishing  of 
the  interest  in  advance  to  the  City  on  those 
bonds,  and  quarterly  installments  for  the  crea- 
tion of  a  sinking  fund  for  the  redemption  of 
the  principal  of  the  bonda. 
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